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Sen.

First Puisne Judge.

Second Puisne Judge.

Third Puisne Judge.
Fourth Puisne Judge.
Fifth Puisne Judge.

-

Appointed Chief Justice
in Feh'uary, 1898.

S.

VAN

LEEUWEN

Acting

State

Attorney

until June, 1898.
J.

C.

SMUTS

PKEFAOE.
The

present volume of reports

is

a continuation of the Official

Reports of the High Court of the late South African Eepublic

during the year 1898.
It

is,

however, not a translation of the

Official

there are no reports for this period in existence

prepared

from

many volumes

scattered over

Supreme

note

Judges'

Court

books,

and

it

has been

judgments

at present in the archives of the

the Transvaal,

of

records

but

;

Reports, as

it

has therefore taken a

considerable time to get the reports ready for publication.

A

few of the cases have already been reported in the Cape Laiv
Journal, and I

allowing

me

to

am much
make use

wish also to express

my

indebted to Mr.
of

them

W. H.

S.

Bell for

in the present volume.

I

thanks to the Hon. Mr. Justice Kotze,

the Judge President of the Eastern Districts Court of the Cape

Colony, for his kindness in revising and correcting the proofs
for the press,

and

to

Mr. du Saar

his great assistance in finding

many

cases reported.

of the Registrar's Office for

and transcribing the records

The reports

of cases for

of

1899 are now

in course of preparation, and will soon be ready for the press

and

publication.

Pbetoria, Transvaal.

TABLE OF CASES.
PAGE

Adler

Barnato Bros
Anderson, Trustee in the Insolvent Estate
v.

63
of v.

Randal Bros, and

Hudson

\^\

Bain v. The Mining Commissioner of Boksburg
Behrens v. The Orphan Master

29

135

Bosman v. Human and Human
Boukamp v. The Government
Bramley

Brown

v.

Goldreich Bros

Rand

v.

126

140
122

Estates and Nederlandsche

Bank en

Crediet

Vereeniging

Brunner

v.

Cohen

Wioherlink

v.

276
238

Henderson

299

& Co. v. The Langlaagte Star G. M.
Beers Consolidated Mines, Ltd. v. McKay
Bramistein v. N. S. A. Railway Co

Davey, Paxman

De
De

Doornfontein Sanitary Board and Blood
the Town Council of Johannesburg

Pinlayson

v.

Gebbard
•Green

216
206
193

4

162

Hearle

221

Gebbard
113
v. Sheppard
57
Meintjes and the Transvaal Mortgage Loan and Finance

&

v.

v.

.

The Government and

The State

Forbes and Chaplin

George

v.

Company

v,

Co.

Company
Greenberg and Leon

17
v.

Cassinus and Clara

199

Hansen, Schrader & Co. v. lilienfeld and Butt
Hart and Yates, Ex parte the Master in re

197

Herd

114

Lennon
Holt and Holt v. Lipmann and Kessel
v.

189

245

TABLE OF CASES

X

PAOE

Idelsohn

148

Reichman and Sohultz

v.

Jamieson

v.

Joerning
Others

v.

Dunne
The Paarl Ophir G. M. and

186
Milling Co., Ltd.,

and

9
JohannesbuigConsolidated Investment Co., Limited v. PuUinger 287
84
Johannesburg Public Library Committee v. Spenoe
Johannesburg Town Council v. The Langlaagte Exploration
188
Building Co., Limited

Keet V. Henwood, Solomon and Bradley
Kempenaars v. Jonker and Others
Klingenberg, The Executor in the Estate
Knobelsdorf v. The State

98

223
of v.

Lademan

105

45

Kok V. Kok
Kroekel

v.

61

The Hebrew Congregation

Lediker and Sacke v. Jordaan
Le Rous V. Mitchell and Bodkin
Louw and Louw v. The Liquidator

Malherbe

&

Co.

v.

of Pretoria

296

107
157
of

Hugo Theron and

Others 117

Leibenguth

Marico Board of Executors,

Matabele Syndicate

v.

Ex

132
2

parte

263

Lippert and Others

MoDermot

165

Meister

307

v. The State
The Town Council of Johannesburg
Meyer and Charlton G. M. Co. v. The Jubilee G. M. Co
v.

Hoyer Arent and

Netherlands South African Railway Co.
Others

v.

Netherlands South African Railway Co.
Netherlands South African Railway Co.
Netherlands South African Railway Co.

Levitt

v.

101

14

v.

Lilienfeld

v.

Malherbe

81

& Co
& Co

25
51

The State
Leslie v. The Transvaal Gold Fields, Limited
Pott, Morice and Leslie v. The Liquidators of the Krogman Exploration Sjrndicate and G. H. Darling

35

Rand

47
95

Parsons
Philip

v.

and

Central Ore Reduction Co.

Rooha

V.

Hamburg

Rowley's Executors

v.

Drysdale

v.

Smith

64
1

7

TABLE OF CASES

xi
PAGE

Schlom and Guinsberg

Schoeman
Schurman

v.

v.

21

Stein

Kok

302

v. Leyds
92
Schwartz v. Du Plooy
116
Skeen v. Brook
121
,
Standard Breweries, Limited v. Brandis N.0
97
Stanley Developing Syndicate v. The Rand Exploring Syndicate 37
.

.

.

.•

State

V.

De

State

V.

Goldberg

State

V.

Jakob

State

V.

Hellenwiok

248

State

V.

Mahooyen

261

State

V.

Max

Vries

77
273
7

State Secretary of the South African Republic
Store Bros.

Struben

v.

112
233

Levi

«.

N.

S.

v.

Lagois

R

A.

11

Dunn

312

Tarbutt and Quentin v. Saltmaroh and Others
Tayob Hajee Khan Mohamed v. The Government

53
of the

South
168

African Republic

Tonkin and Du Plessis
Trapowski v. Alcock
TurfEontein Estates

v.

v.

Bauman

257
145

De Villiers

Turffontein Estates, Limited

v.

179
Reitz N.O. and

Miller

and
259

Tobiansky

Van
Van

der

Merwe

v.

125

Geldenhuis

James
Vermaak's Executors v. Botha and Others
der Westhuizen

Von De Witz,

90
229

v.

Trustees in the Insolvent Estate of

v.

K. Wolff

&
150

Co

49

Wasserzug v. Wasseizug
Weber and Others v. The Africander G. M. Co

West Nigel Deep

Co., Limited,

The Liquidators

&

of

v.

H. P. van
195

Rensburg
Williams

251

Co.

v.

The Phoenix Assurance Co

142

SOUTH AFRICAN

LAW EEPOBTS
W.

POTT,

A.

MORICE AND

I.

H.

LESLIE ^j^^-^™j,p

THE LIQUIDATORS OF THE KROGMAN
EXPLORATION SYNDICATE AND G. A.
DARLING.
PRACTICE—LIQUIDATION—SETTING ASIDE OF ORDER.
An

application for setting aside an Order by which a syndicate had been placed

under liquidation refused and

the applicant ordered to proceed

by way of

action.

The Krogman Exploration

Syndicate was at the instance of G. A.

Darling placed provisionally under liquidation, and a rule nisi was

granted calling upon

all

persons interested to show cause

why

the final order for the liquidation of the aforesaid Syndicate should
This rule had been published once in the StaatsCourant and in a Johannesburg newspaper, and was on the
return day (the 2nd August, 1897), without any opposition having
been made, confirmed, and J. H. Eainier appointed provisional

not be granted.

liquidator.

The applicants now applied
setting aside of the order of

chambers for the
the 2nd August, 1897, and for costs
to a judge in

against the respondent Darling.

The applicants
nisi although

alleged that they received no notice of the rule

Darling knew their addresses, and further that
B

'i!!

iFehmary.

SOUTH AFRICAN LAW REPORTS
1898

there were set forth in the petition several allegations which

W. Pott,

were untrue.
On the 12th January, 1898, a rule nisi was granted by Esser, J.,
calling upon the respondents to show cause why the order of the
2nd August, 1897, should not be set aside, and why the respondent

A. MORICB

AND

I. H.
Leslie

V.

The

Ltqtti-

datoks op Darling should not be ordered to pay the costs of this application.
theKkoqman Answering affidavits were filed by the respondents, and the
appliexploeation
Syndicate cants now asked for confirmation of the rule nisi granted on the
AND G. A.
12th January, 1898.
Darling.
Ameshoff,

J.

Jacobsz, for the applicants.

Maasdorp and Dickson,

for the respondents.

Coster, for certain persons interested.

The case must be proceeded with by way
J.
The application must be refused. Costs to be costs
the cause, and summons to be taken out within three weeks.
Ambshofj?,

:

action.

Attorney for applicants

:

Attorneys for respondents

Coram-

KOTZE,

C.J.

I.

O. van Boeschoten.

:

Booth and Wessels

of
in

EX PARTE THE MARICO BOARD OF EXECUTORS AND TRUST COMPANY LIMITED.

1898

LAW
10 February.

NO.

7 OF 1887, ART. 2—IMMOVABLE PROPERTY DECLARED
EXECUTABLE—CONFIRMATION UNNECESSARY.

Where a Landdrost has given provisional judgment on a mortagge bond and

the

defendant has consented that the property specially mortgaged, which has been
valued at more than £150, should he declared executable, it is unnecessary to

have such order confirmed by the High Court.

This was an application for the confirmation of an order granted
by the Landdrost of Zeerust on the 28th August, 1897, in the case

The Marico Board of Executors and Trust Company v. Johannes
Willem Viljoen. Provisional sentence was granted for £350 with

of

SOUTH AFEICAN LAW EEPORTS
nterest and costs on a mortgage bond.

1898
The plaintiff also prayed
have the property specially mortgaged declared executable, Ex PARTE
viz. the farm Vergenoeg, No. 3 district, Marieo, subject to the The Marico
Board op
Em-ther confirmation by the High Court.
The defendant consented Executors
io

bhat the property should be declared executable,

Trust
and thereupon AND
Company

the Landdrost gave his order.
Art. 2,

Law

LiMITBD.

7 of 1887, reads as follows

have the power to issue a writ

:— " The

landdrost shall

of execution against

immovable

property in satisfaction of a judgment given by him, provided
that the property according to a proper valuation does not exceed
the sum of £150. It shall, however, be allowed to a debtor to
consent that his immovable property be declared executable
even if the value thereof exceeds the sum of £150."

Duxhury,

for the applicant

:

We

order granted by the Landdrost.

ask for confirmation of the

The immovable property has
its confirmation by the High

been declared executable, subject to
Court.

KoTZE,

The question

is simply whether the Landdrost
he has jurisdiction, then the confirmation
if he has no jurisdiction, then conof his order is unnecessary
firmation of his order cannot be granted. In this case the

C.J.

:

has jurisdiction.

If

;

defendant in the Lower Court consented in writing that his property, which was mortgaged, should be declared executable, consequently the Landdrost has, according to the provisions of
Law 7 of 1887, Art. 2, proper jurisdiction. This application is
unnecessary.

The application was hereupon withdrawn.
Attorneys for the applicant

:

Stegmann and Esselen.

Kotze, C.J.

SOUTH AFRICAN LAW REPORTS

Coram
JORISSEN, J.
ESSER, J.
•

1898
1

DOORNFONTEIN SANITARY BOARD AND
BLOOD

THE GOVERNMENT AND THE TOWN COUNCIL

March.

OP JOHANNESBURG.

25 April.

THE JOHANNESBURG WATERWORKS COMPANY AND THE JOHANNESBURG ESTATES COMPANY
V.

THE GOVERNMENT AND THE TOWN
COUNCIL OF JOHANNESBURG.
ART,

1,

LAW

NO.

OF 1897—LIMITS OF JOHANNESBURGSTANDS.

The Executive Council

is,

according

to

Art. 1 of

Law No.

9 of 1897, the proper

authority to limit the boundaries of the town of Johannesburg.

" stand " in this law does not merely refer

to

The word

proclaimed ground.

There were two

applications wherein it was prayed that the
Court should grant an order by which " certain proclamation

dated the 13th December, 1897, by the Government should be

Town Council of Johannesburg to exercise jurisdiction over certain townships mentioned
in the said proclamation."
The first application set forth that the

declared invalid, and to interdict the

Government did on the 13th December, 1897, issue a proclamation
by which Old-Doornfontein, New-Doornfontein, and other outside
townships were brought under the jurisdiction of the Town
Council of Johannesburg. Before the Government resolved to
issue this proclamation the

appUcants requested that such a prothat the Government, however,
refused to entertain their request, and did not wish to hear the
applicants in the matter; that the Sanitary Committee had
clamation should not be issued

;

administered the sanitary affairs of Old- and New-Doornfontein

SOUTH APRICAK LAW REPORTS
and other townships to the general satisfaction

5

of the public in

consideration of a sixth proportionate share of the charge as

1898

made dq^^on-

by the neighbouring Town Council of Johannesburg. That all tew Saniowners of property there situate had protested against the exten- ^nd Blood
sion of the Council of Johannesburg

;

that the ground in question

was private property and unproclaimed, and therefore

jurisdiction

could not be extended without the consent of such owners

"•

ment and

that

™^J]2^

thereby a certain portion of the heavy debts of the Johaimesburg

Johannes-

Town

;

Council would be placed on the said private owners without

any of the benefits ; that the Executive nesbtoo^"
Council had no power to extend the limits of jurisdiction, and that Watbeworbs

their being able to get

it

of

was only the intention

of the legislator to permit the boundaries

ground immeJohannesburg
JT
o
° to be extended over proclaimed

diately

adjommg

the town.

The second application

Company

•

wafi to the

same

effect,

^^j, the
JohannesEtTKG Estates

but also alleged

,^,^^

govebk-

owners of private ment and
ground paid taxes, and that now a further tax would be imposed eouNonToE
Johannbswhich was never the intention of the Volksraad.
EURO.
rule
which
of
the
nisi
had
confirmation
for
the
The hearing
been granted in terms of both petitions took place on the 1st
another ground,

viz. that the applicants as

March, 1898, before the

full

Court.

In 1897
Coster (with him Curlewis and Barher), for applicant
a law was passed by which power was given to the Executive
Council to fix the boundaries of Johannesburg (Law No. 9 of 1897).
:

This law excludes unproclaimed ground. The boundaries can
when once the Executive Council has

certainly not be changed

see Arts. 1,3, 9,
it cannot act any further
its power
ground
the legislaproclaimed
exist
only
on
Stands
and
of Art. 1
provisions
to
the
According
view.
in
this
tion had only
force
of
this
law,
the
into
coming
the
Before
viz.
the last section

exercised

;

32.

;

;

—

—

apphcants are excluded. Subsequently there was a fresh proclamation. By whom must the boundaries be fixed ? Certainly
not by the Executive Council, it had only power to fix the bounIn all probability it could only be
daries in the first instance.

done by the Volksraad.

Maasdorp (with him Jacdbsz), for the respondent. The word
" alter " refers also to Executive Council. The law was passed for
ground.
the benefit of the inhabitants rather than that of the

"

SOUTH AFEICAN LAW REPORTS
1898

DOOEKI'ONTEiN Sani-

tary BOAKD

Whether the inhabitants Hve on proclaimed ground or not makes
{Stewart and Others v. The Municipality of
no difference.
TJniondale, 1 Juta 346.)

AND Blood
V.
In the case of Kautenbach (4 O.E. 190) the
Coster, in reply
The Government AND word "stand" has been defined by the Court.
THE Town
Cur. ad. vult.
oe
:

Council
Johannes-

Postea.

25th April.

burg.

EssBR,

J.

:

Both these applications contain the same

question,

The Johan-

whether the Executive Council under Art. 1 of Law No. 9,
NESEUEG
Waterworks 1897, had the right to extend the boundaries of Johannesburg
viz.

Company
AND THE

over unproclaimed grounds. Art. 1, the last subsection, provides
Johannes- that the boundaries of the town of Johannesburg shall be fixed
burg Estates
Company
before the coming into force of this law ; by the Executive Council
V.

from time to time be altered. From this it
The Govern- (S.A.E.) they may
ment AND is contended that the power of the Executive Council ceases when
THE Town
Council of
Johannesburg.

has once fixed the boundaries, and that changing them must be
done by another body. But as the law mentions no other body,

it

I
Esser, J.

am

of opinion that the

should be read as
I consider this

Further, a point

if

want
is

"by

words

the Executive Council"

they were repeated in the above section, and
of clearness

made

a mere error in expression.

of the continual use of the

word

" stands

and from that it is inferred that only proclaimed
meant but when we consider the general terms used in
Johanjiesburg and its surroundings, whether proclaimed or not,
there can be no doubt that this argument by itself can be of little
weight.
It has been contended by the respondents that the law
regarding town councils is made for the benefit of the inhabitants
within certain limits, and not for the benefit of the ground, and
in the law,

ground

is

;

that the character of the ground, whether proclaimed or not,

is

of

no consequence, so long only as the requirements of the inhabitants
living upon such ground are identical with the neighbouring
inhabitants.
The Government has apparently adopted this
view, and therefore the difficulty in the case of Stewart and others
V. The Municipality of Uniondale, 1 Juta, 346, does not arise
the
;

decision, however, in that case

tions

is

applicable here.

must therefore be dismissed with

JoRissEN,

J.,

was

of the

Attorney for applicant

:

Attorney for respondent

costs.

same opinion.

A. B. Tahcred.
:

0. Keckerman, sen.

Both appHca-

:

SOUTH AFRICAN LAW REPORTS

THE STATE

v.

Coram
JORISSEN, J.

JACOB.

ESSER,

INDICTMENT—SIGNATURE

OF

STATE- ATTORNEY

WHO HAD

J.

iggg

RESIGNED.
2 March.

An

indictment signed by the State- Attorney who had resigned previous

to the trial

of the accused held good in law.

This was a law point reserved by Ameshoff, J., at the Circuit
Court at Johannesburg in February, 1898, regarding the question
whether the indictment against the accused was good in law,

inasmuch

as

it

had been signed by the State-Attorney, who had
came on.

resigned before the trial

Curlewis, for the State.

Wessels, at the request of the Court, for the accused.

The Court was of opinion that
signed by the then State-Attorney
to do so, and not in his personal
good

as the indictment

had been

as being the proper authority

capacity, the indictment

was

in law.

EXECUTORS OF ROWLEY

Coram :

GREGOROWSKI,
ACTING C.J.

DRYSDALE &

ESSER,

J.

CO.
1898

CESSION OF 'LEASTS— VINCULUM JURIS.
Where a

lessee cedes his lease to

original lessor,

a vinculum

7

a third person who thereafter pays the rent
juris exists between the original lessor

to the

and such

third person.

This was an argument on an exception.

One Alfred Eowley had

leased a pertain stand with buildings thereon at Johannesburg,

March.

SOUTH AFRICAN LAW REPORTS

3

called the " Queen's Hotel," to E.

Deane in May, 1896, for the
an
annual
rental
of £110 per month. Shortly
ExEcuTOKs
OF Rowley afterwards Deane ceded his lease to Helen Drysdale, carrying
In the lease
DuYsisALB on business under the style of H. Drysdale & Co.
* *^°nothing was said regarding any cession thereof, and the consent
Gregorowski, of Eowley had not been asked when the cession was effected.
ActingO.J.
On the 28th June, 1897, Eowley died, and on the 31st July, 1897,
the plaintiff was appointed his executor. On the 12th August,
1896, the defendant took possession of the said stand and
buildings, and after that she paid the rent to Eowley and lately
to the plaintiff N. 0. until the end of August, 1897. She refused,
however, to pay the rent for the months of September, October, and
November, 1897. The plaintiff thereupon instituted an action
against her for the payment of £330 for the aforesaid three
months. The facts as stated above are set forth in the summons.
The defendant excepted to the summons on the ground that it
showed no cause of action, inasmuch that it does not appear
therefrom that the defendant was liable to the plaintiff for any rent,
1898

term

of five years at

.

Auret (with him de Korte), for the defendant

There

:

no

is

vinculum juris between the plaintiff and the defendant.

The

defendant has no lease entered into with the

The

mere payment
vinculum juris.

plaintiff.

of rent to the plaintiff does not give

There

is

rise to a

nothing to show that the lessor had

accepted the cessionary in the place of the original lessee
other words, there has been no delegatio.

La Leek,

p.

290

du Toil

;

Voet, 19.

v. Vogelstruisjontein G.

2.

M.

2;

;

in

Nassau

Com'pany,

13th December, 1890, unreported.
Coster, for plaintiff

defendant,

who

:

There

is

a proper cession by Deane to the

paid rent to the original lessor and later on to

the plaintiff N. 0.

The

fact that the lessor accepted rent

from

upon her as standing in the
There was a delegatio, and the

the cessionary proves that he looked
shoes of the original lessee.

vinculum juris previously existing between the original

and the

original lessee exists

now between

the cessionary, consequently she

is

lessor

the original lessor and

liable for the

payment

of the

rent.

Gregorowski

(acting C.J.)

:

There can be no doubt that the

SOUTH AFRICAN LAW REPORTS

!

defendant and the payment of rent by

5Ssion of the lease to the

1898

the lessor and his acceptance thereof give rise to a vinculum exboutoes
between him and the defendant, who is now in the place of °^ Rowley

er to
iris

ae

origmal

lessee.

The exception must be dismissed with

costs.

Dkysdale

&
EssBR,

J.,

was

Attorney for the

same opinion.

of the

plaintiff

Attorney for defendant

:

:

Co.

Gregorowski,
Acting C.J.

J H. L. Findlay.

C.

H. Sheppard.

Coram,

JOERNING

ESSER,

PAARL

OPHIR GOLD MINING AND
MILLING COMPANY, LIMITED, THE MINING COMMISSIONER OF JOHANNESBURG
AND THE ROBINSON DEEP COMPANY,

'HE

LIMITED.
FRAUD—REPLICATION—EXCEPTION.
a better title titan the defendant to certain ground
on fraud, he must allege such fraud in his summons and

^here the plaintiff claimn to have,

and bases

his action

:

GREGOROWSKI,

not for the first time in his replication.

The summons set forth
lat on the 21st September, 1886, the farm Turffontein had been
reclaimed as a public Gold Field, of which farm certain portions
3longed to J. H. C. Oosthuizen and H. J. Liebenberg. That
le said portions later on became the property of the Paarl
that a portion thereof had in the
phir Gold Mining Company
:oclamation of the farm been specially reserved as werf-ground,
that
id that all the rest of the ground was open and peggable
12th
December,
wished
to
pegg
off
certain
1896,
le plaintiff on
aims on the said open ground, but the Mining Commissioner of
HIS was an argument on an exception.

;

;

)hannesburg refused to issue licenses to him for that purpose.

J.

is^.

7^.

:; ,

SOUTH AFRICAN LAW REPORTS
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Wherefore the

1898,

plaintiff

sought for an order declaring that he

and not the defendant who claimed the ground was entitled
thereto, also for an order compelling the Mining Commissioner
him. The Eobihson Deep
OmiifGoLD ^^ i^^^® ^^^ necessary licenses to
JOEENING

Mining and

Company obtained

leave to intervene as co-defendant.

The defendants pleaded specially that previous to the proCompany,
LiMiTBD, THE clamation of the farm a portion of it was reserved as werf-ground
On the 27th November, 1894, a mynpacht on the said werfground
was granted to the Paarl Ophir Gold Mining Company
'^BmaA^B
THE Robin- that On the 23rd March, 1895, the said mynpacht was ceded to
SON" Deep
that the ground which the plaintiff
Company, the Eobinson Deep Company

MissioNEK OF that

•

•

;

Limited,

was situate within the

-wished to pegg off

The

plaintiff in his replication

but alleged that

it

limits of the mynpacht.
admitted the grant of the mynpacht,

had been granted on the assumption and on

the false and fraudulent statements of the then owners of the

ground

;

thereof

now

was unproclaimed ground, whilst the portion
had been duly proclaimed and was open
ground. The defendants excepted to the replication, and asked
that it should be expunged, inasmuch that it contained a charge
of fraud which did not appear in the summons.
that

it

in dispute

Wessels (with
If

him de

Company
and to upset the de-

Wet), for the Ophir Gold Mining

the plaintiff wishes to substantiate his

title

fendants' title on the ground of fraud he should state so in his

summons.

The

replication

should

be

expunged.

'

Nourse

v.

MiddeldorJ and the Mining Commissioner of Boksburg, Barber's

Gold Law,

p. 96.

Wessels (with

him Esselen and

Coster)

appeared also

for the

Eobinson Deep Company.
Curlewis (with
to state

more

him

not necessary
that ground was open and

Sauer), for the plaintiff

in the

summons than

:

It is

If the defendants plead that they have a mynpacht
time enough to allege that such mynpacht had been obtained

peggable.
it is

by

The defence should not be anticipated.

fraud.

way

usual

Gbbgoeowski,
good

;

if

This

is

the

of pleading.

C.J.

:

I

am

of opinion that the exception

the plaintiff wishes to have the

title of

is

the defendants

.

SOUTH AFRICAN LAW REPORTS
st

aside he should state his grounds of action in the

innot allege fraud in his replication
IS

if

11

summons.

He

joerning

he has not stated so in

"•
I

summons.

The Kobinson Deep

"FT"P

"Pa a

"rt

mynpacht, Ophib Gold
ad the Court will not set aside a recognized title except on very "S'^" ^^"
Milling
J
, ,
MdJ grounds,
and suchgrounds should be set forth in the summons. Company,
he exception will be sustained with costs, and leave granted to
mi™'com''1

18 plaintiff to

1

1

amend

his

is

in possession of a

,

summons

missionek or

(a)

JOHANNES'

ESSER,

J.,

was

Attorneys for

of the

plaintiff

same opinion.

the Robinson Deep

Company

Burger and Pienaar.

:

Limited

Attorneys ior the Paarl Ophir

Company

Rooth and Wessels.

:

Attorneys for the Robinson Deep Company

STORE BROS.

v.

:

Webber and Kennerley.

"

c. J.

N.S.A.R.

coram:

GREGOROWSKI,

ARRIAGE BY RAIL—WILFUL ACT AND DEFAULT—EXEMP- morICE J
TION OF CARRIER FROM LIABILITY UNDER SPECIAL ESSER,'i.'
'

CONTRACT.
'here

a railway company carried goods under two rates, taking the risk of loss,
where the higher rate is paid and in case of the lower rate the sender to

etc.,

take the risk, goods having been sent according to the lower tariff which were
lost

in transit.

PPBAL

from

Held

the

that the railway

Judicial

company was not

Commissioner

at

liable.

Pretoria.

The

apellant despatched certain goods from Middelburg by the
It appeared that the railway
ispondents' railway to Belfast.

)mpany had two

tariffs of

charges, a higher

and a lower

tariff,

nder the former the company undertook all risk in the case of
ss or damage, and under the lower charge the sender took the
3k

upon

himself.

In transit from Middelburg to Belfast certain

The plaintiff sued the respondent in the
below for the value of the goods so lost oa the ground of
The Judicial Commissioner found as a fact that
3 negligence.
le goods had been sent according to the lower tariff, and gave
:

the goods were

lost.

3urt

idgment

for the respondent.

De Korte,

for the appellant":

The

evidence proves that the higher

a) According to the system then in use the

summons

stood for the declaration.

1898
„ ^^y~
25 April

'
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rate

1898

had been

There was negligence.

paid.

A

carrier cannot

himself out of his own negligence {Owens v. Ennis & Co.,
StokTbkos. contract
«•
3 S. A. R. 233).
Hutchinson on Carriers, p. 219. Story on
"
"

Giegorowski,

—^

Bailments, par. 529.
iji|jq

Qjj^g jg

q^

(Greenleaf on Evidence, vol.

carrier

^j^g

ii.,

even in case of a special contract. Beven on
Grotius (Maasdorp), p. 652.
Negligence, pp. 592, 593, 597, 629
Stretton v. Union Steamship
Naylor v. Munnik, 3 Searle, 187
par. 218, note (&))

;

;

Co., 1 E.

D. C. 326, 830.

The company has two

Wessels, for the respondent.

one at which

it

takes the liability of a

common

tariffs:

carrier, the other

The landdrost found as a fact that the lower
There was no negligence proved. The
rate had been paid.
goods might have been stolen by other thieves, they were not
necessarily taken by the servants of the respondent.
Greenleaf in
at risk of sender.

the passage quoted draws the distinction.

De

Korte, in reply

Gebgoeowski,

:

C.J.

The onus
:

This

is

is

on the respondent.
an appeal from the decision

of

the Judicial Commissioner of Pretoria dated the 24th April, 1896.

The case was previously heard and referred to the Judicial Commore particularly with
reference to the amount of carriage paid by the plaintiff. After
the Commissioner had given his reasons the case was again
argued. On the 4th November, 1895, the plaintiff (the appellants)
sent certain goods, to wit twenty cases and three cases of spirituous
liquor, by rail from Middelburg S. A. E. to Belfast.
Four cases
of the liquor disappeared along the road, and were not delivered
at Belfast, and the plaintiff thereupon claimed the value of the
four cases, viz. 102. 16s. M.
The Judicial Commissioner dismissioner for the reasons of his judgment,

missed the claim.

According to the waybill the

plaintiff took

upon themselves the risk of the goods. It appears from the
evidence, and also from the general regulations for the carriage
of goods on the railway, that there are two tariffs, a higher one,
whereby the company takes upon itself the risk in the ordinary
way, and a lower one where the goods are carried entirely at the

The agent of the plaintiff who despatched
the goods stated in his evidence, " I have much business with the
risk of the sender.

——
SOUTH AFRICAN LAW REPORTS
3fendaiit.
fckes

We

the risk

When

often send and receive goods.

it is Is. id.,

otherwise

13

when

Is. 6a!.

the sender

company."
The agent, however, stated that he sent the goods according
the higher tariff, and if so cadit questio. This was denied, and
)nsequently the case was remitted to the Judicial Commissioner.
he Judicial Commissioner found that the goods had been sent at
le lower tariff, and this is also according to the waybill.
Accordig to the waybill signed by the plaintiff's agent the goods were
ae

)

the sender, according to section 236 of the

3nt at the risk of

This section reads as follows
" 286. The carrier undertakes the carriage of goods

eneral regulations.

:

"(b) a lower rate

charged than for the above subsection

is

(a)

n the basis of an agreement of carriage whereby the company
nly binds
lieir

carry the goods over

itself to

tram

or

lines to

destination but does not hold itself responsible for any loss

damage which may be caused

r

its rail

3nder to take

to the said goods conveyed, the

all risk of loss, etc."

The wording here

is

strong and there can be no doubt as to

itention and meaning.

In

Tauhman v. The

Pacific

its

Steam Naviga-

26 L. T. N. S. 704, it was held that in a contract entered
betweea a shipowner and a passenger in which it was stipuited that the shipowner would not be answerable for loss of baggage
lon Co.,

ito

nder any circamstances whatsoever, that such a stipulation
overs the case of wilful default and misfeasance by the ship-

Can

and Yorkshire
The question may, however,
whether the company can enter into a contract by which
See also

wner's servants.

v. Lancashire

tailway Co., 21 L. J. Ex. p. 261.
rise

its common law liability.
In Naylor v.
was held that a public carrier could by
pecial contract limit his liability but even a special contract by
'^hich the sender took all risk would not relieve the carrier for
;

can contract

itself

out of

dunnih, 3 Searle, 187,

it

;

and damage

)ss
I

arising

through negligence.

Here, however,

no question of gross negligence and misfeasance.

ight
t

cannot be

nd Canal

Here

lost of the fact that the plaintiff sent the

a lower tariff to save costs.
Traffic

In England there

is

also

goods

the Eailway

Act, which allows special contracts to be

ntered into, but provides that no one shall be bound by such a
ontract with a lailway or canal
is

company

agent shall have signed the contract

;

unless (1) the sender or
(2)

1898

at the risk of
stoke^ros

that the contract

is

v.

-^-f;^^Qregorowsid,
"

:
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14
1898

and leasonable. The English reports of decided cases are full
on the question whether a contract is just or reasonable,
and it has been held there {MacndMy v. Lancaster, 8 L. K. Ir. 81),
that if an owner of goods to whom the full protection of the
Railway and Canal Act has been offered on reasonable conditions
chooses for valuable consideration, and in consideration of paying
a lower rate of carriage, to release a carrier from certain liability,
he is bound by such contract unless he can show that he has

just

Stoke'beos. of cases
N.S.A.R.
Gregorowski,

been, defrauded in such a

law

is

way

that the contract under the

void, or that the offer of the alternative

was an

common

iatentional

evasion of the Act of Parliament.

In this case the agent of the plaintiff has freely and without
compulsion chosen, in consideration of having to pay a lesser
rate of carriage, to release the railway company from all responsibility for loss or

They

are

damage.

bound by the

Commissioner

is

The

plaintiffs

contract.

The appeal

right.

The
is

cannot complain now.

decision of the Judicial

therefore dismissed with

costs.
Appellants' attorney

:

Respondents' attorney

N.S.A.

Coram

C.
:

H. Sheppard.
S.

H. K. Lingbeeh.

RAILWAY COMPANY

GREGOROWSKI,
C.J.

ESSER,

-

V.

J.

HOYER, ARENT, KERNER &

CO.

1898

25 ''i''"?'

^"

'

CARRIERS — GOODS CARRIED BY A RAILWAY COMPANY —
LIABILITY—PRESUMPTION THAT GOODS WERE RECEIVED
IN GOOD ORDER.
Where goods have been received by a railway company for carriage to a place on
the line of another railway company and no proof is given that the railway
which accepted the goods was the agent for the other company, there is no
presumption that the goods had been delivered to the other company in good
This is a fact which must be proved to hold the sectmd
order and. quantity.
company liable for the loss or damage of the goods consigned-.

This was an appeal from the judgment of the First Judicial
Commissioner of Johannesburg.

—
SOITTII
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The facts appear fully from the judgment of Gregorowski, C.J.

1898

N.S.A.

Wessels (with

him

Railway
Company

Coster), for the appellant.

V.

We are

not bound by the regu-

Hoyer,

They are only referred to. The defendant in the lower
urt did not deny its agency for the Portuguese Eailway Depart-

Kerner
^

Buxbury, for the respondents

:

.ions.

He

3nt.

referred further to Naylor v.

nes V. Union Steam Ship Co.

Ship Co.

earn

C. T.

Munnih

Juta, 125)

(1

;

(3

S.

;

Cur. ad.

vult.

25th April, 1898.

Grbgobowski,

an appeal from the decision of
First Judicial Commissioner of Johannesburg, and dated

le

t

;

E. D. C. 315)
Tregida v. C.B. Bailways
Hutchison on Carriers, section 270.

(1

E. 120).

Postea.

187)

Shetton v. Union

C.J.

:

This

is

.

February, 1898.

The

plaintiffs,

now

respondent, sued the defendant, the appel-

sum of 32L 3s. 2d. The summons alleged
on the 23rd June, and 3rd July, 1897, the agents of the
)pellants delivered to the Portuguese Eailway Department
Lourenco Marques two consignments of Baltic timber, the projrty of the respondent, to be carried per rail from Lourenco
arques to Krugersdorp. Waybills for the consignment were
ven, and the Portuguese Eailway Department, acting for itself
id for the appellant, agreed to carry these goods to Krugersdorp
id to deliver them there, and that they had received payment of
The goods arrived at Krugersdorp according
le carriage thereof.
a notice given by the appellant to the respondent, but timber
the value of 32i!. 3s. 2d. had not been delivered, and the respondent
led the appellant for that amount.
There is an alternative claim that the appellant had approdated the mining timber, and is consequently responsible for it.
The appellant pleaded the general issue, and specially that
jcording to the waybill annexed to the summons the respondents
nt, for

payment

of the

lat

,

•

)

id contracted in accordance with the regulations of the N.S.A.

ailway Company, and had taken all responsibility upon themand that the company was only liable in the case of " dolus."

slves,

had been heard the appellant applied for absofrom the instance on the ground
That no proof had been given that the goods had been

fter the evidence
ition
1.

^

'

Gregorowski,
C.J.

^6
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delivered in good order

ment

N.S.A.
2.

Co^AN^

That no negligence on the part

'

Keener
Gregorowski,

_11

of the appellants

had been

proved.

V.

Abent

by the Portuguese Eailway Depart-

to the appellants at their junction.

Commissioner was of opinion that this was not
damage to goods, but of loss of goods, and that the
presumption was that the appellant had received them in good
order, and the onus was on the appellant to show the contrary,
and that as it had failed to do so he gave judgment for the respondents. The waybill only states that the goods are carried
•'^^ Judicial

a case of

according to the regulations of the different lines over which they
are conveyed, and then at the foot thereof are the words
" Free from liability of the railway," and is signed by the
agents of

the respondents.

One can hardly

infer

from these

loose words a

special contract limiting the liability of the appellant company.
It

has also been admitted by one witness that the notice

of arrival

an abstract from the waybill, and is no
proof that the goods so specified have actually arrived. The
summons alleges that the Portuguese Eailway Department
of the goods consists of

accepted the goods also as agents for the N.S.A.E. Company.

On this point no proof was given. This is, however, not the ground
on which absolution was asked for. Absolution was asked on
the ground that there was no proof that the goods were delivered
in good order at the junction or rather it should have been said
that there was no proof that the N.S.A.E. Co. had received
the quantity of timber on the border of this Eepublic as stated in
;

the waybill.

The

Judicial Commissioner held that there

that the appellant

company had

was a presumption

received the quantity of timber

on the border. I cannot support his finding.
There is no such
presumption in the absence of proof that the Portuguese Eailway
Department was the agent of the N.S.A.E. Co., and that,
therefore, the N.S.A.E. Co. were jointly liable for the goods
under the contract. Otherwise the appellant company would
it had actually received, and it
what goods the appellant had received.
The respondent should have called an ofiicer or employe
of the Portuguese Eailway Department to prove that the goods as
received were handed over to the appellant company.
It is quite
possible that some of the timber is still at Lourenco Marques, or that

alone be Hable for such goods as

is

for the respondents to prove

SOUTH AFEICAN LAW REPORTS
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lad been stolen between Lourenco Marques and Eessano Garcia,

would be highly inequitable to hold the appellant company
ble under such circumstances.
There is no such presumption
supposed by the Judicial Commissioner. How would such
presumption be defined ? Suppose goods are shipped from
ndon, or from the Baltic Sea, to be delivered at Krugersdorp,
luld it be contended that because the quantity of goods had
en shipped from where they came that therefore a presumption
ises against the public carrier who had delivered them at
:ugersdorp ? I am of opinion that the appeal must be allowed
d the judgment of the lower Court changed into one of absolution
)m the instance, and that the respondent must pay the costs in
i

it

1898

—

N.

^-^

S.

A.

Railway
Company
V.

HOYBE,
Abbnt,

Kebner
& Co.
Gregorowski
C.J.

ith instances.

EssBB,

J.,

was

of the

same

Attorney for the appellant

:

Attorney for the respondent

8.

:

opinion.

K. H. Lingbeek,
Booth and Wessels.

Coram :

GREEN

GREGOROWSKI,

V.

C.J.

AND THE TRANSVAAL MORTGAGE,
LOAN AND FINANCE COMPANY.

[EINTJES

1898
11 March.

fSOLVENTLAW

NO.

21,

1880,

ART. 30—SECURED

CREDITOR-

CURATOR—DISCHARGE.
secured creditor is not obliged to prove his claim, and if he does so at a special
meeting of creditors it is no reason for rejecting his claim or why he should be

ranked as a concurrent and not as a preferent creditor. The Court will not
discharge a trustee unless it is clearly proved that he has been guilty of misconduct.

was an application by R. C. Green, in which he stated that the
Edward Cohen of Pretoria had been provisionally sequesated on the 10th February, 1894, and finally on the 12th March,
That he was a creditor in the estate and had proved his
i94.
aim that the Transvaal Mortgage, Loan and Finance Company
that Stephanus Meintjes was manager of the
iS also a creditor
HIS

tate of

;

;

12

„

;
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1898

Gkben
V.

Meintjes
AND THE
Tkansvaal
moktgage,

said

company and was the trustee of the said insolvent estate
company was the petitioning creditor at whose

that the said

instance the estate had been sequestrated

;

that the company

at

applied for the sequestration of the said estate held a
number
of securities, but had not stated them as required by
large

the time

it

Law

No. 21 of 1880

that on the second meeting

Loan and

Art. 30 of

FiNASCE
Company.

on the 18th April, 1894, the said company proved
certain claims against the estate for the respective sums of 60i.,
673L 12s. \d., and SOL, and annexed to the first two of the said
claims securities which were sworn to by Mr. Meintjes as beiag
the only, securities held by the company for the payment of these
debts, and that in his proof of debts with reference to the claim
of 50i., he stated on oath that the company held no security for
payment of said debt that these declarations were false and an
evasion of Art. 30 of Law No. 21 of 1880, inasmuch as the said

;

of

creditors held

;

company held a
of these debts

large

number

of other securities for the payment

that three and a half years after the holding

;

of

the second meeting of creditors the said trustee, at the instance
of the said

company, convened a

special meeting of creditors for

the purpose of filing further proof of debts against the said

estate,

which meeting was held on the 28th December, 1897; that the said
company at the special meeting through the said Meintjes proved
debts to the amount of 17,591L lis. \ld. and 1400L, and then for
the first time stated that it held securities which were valued by
the said Meintjes at 14,000L, and 750Z. respectively
said securities valued at 14,000L

insolvent to the

company

and

750Z.

;

that the

were given by

the

for his general indebtedness to the said

company, and should have been declared and valued, not only
by the company for sequestration, but also in the
proofs of debt filed by the said Meintjes at the second meeting

in the petition

of creditors aforesaid

;

that the petition of the

company by

which the estate was sequestrated was improper and illegal and
that the affidavits of proof of debts were false
that the said
Meintjes in his report as trustee, dated the 29th May, 1894, did
not state which assets were available for creditors, nor did he
place any value thereon, and that the creditors only became aware
;

number of securities held by the company at the
meeting on the 22nd December, 1897, that the said report

of the great

special

was

insufficient

and misleading, and that the said company and
had intentionally concealed the true position of

the said Meintjes

SOUTH AFRICAN LAW REPORTS
from the

'

•>

1898
and that the said Meintjes, with the
company and
geeen
h the view to future events, made false declarations whereupon
"•
TTES
applicant prayed (a) that the said Meintjes be removed from and the
position as trustee by reason of his misconduct (b) that the '^^^^^^^^
ims of 17,591Z. lis. lid. and 1400Z. put in at the special meeting Loan and'
jreditors held on the 22nd December, 1897, should be expunged,
company.
that the company be ordered to hand up the securities menled in the schedule annexed to the proof of debt for the benefit

estate

creditors,

3ntion of furthering the interests of the said

:

"IVTTi"TW

;

I

ihe other creditors of the estate, or in the alternative that the

apany should be allowed as regards

its

various claims to be

,ked as a concurrent, but not as a preferent creditor.
intjes

Mr.

denied that the creditors were unaware of the securities

and alleged that they, including the
and that it was agreed
realized
as it was considered
pt these securities should not be
,t it would be more beneficial for the creditors to wait, and that
had on several occasions obtained extension of time from the
irt to file the liquidation account with the full knowledge and
Lsent of all creditors, and that the insolvent had been appointed
tch the

company

held,

)licant, were well aware of their existence,

the creditors, as their agent, to realize the assets of the estate,
alleged that the securities, which consisted mainly of shares,
little value, and that he had always acted
applicant
was fully aware of all matters. He
the
and
fide,
at the special meeting of
mentioned
securities
the
lied that
did not produce any
applicant
The
ditors were for all debts.
found that the
Court
itten evidence in support of this, and the

ce at

the time of

lit

d securities had been given as securities only for the debts of

591L

lis. lid.,

and 1400L

Maasdorp (with him Coster), for the applicant: Art. 30 of
w No. 21 of 1880 had not been complied with, and we ask
should be expunged,
bt the claim of 17,591L lis. Ud. and 1400i!.
in

any case that they

shall only

be concurrent claims.

There is no sufficient proof that
C.J.
mentioned at the special meeting of creditors were
en as security generally for all debts, and further the law does
say that claims can be expunged if a creditor does not mention

Gregorowski, acting

I

:

securities

,

securities, or does

not claim payment thereon.]

^0
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:

I shall in

that case withdraw this request, but

^^^ ^^^^ Meintjes be removed as trustee by reason of

Gbeen

I

his mis-

was his duty to lay a full report before the creditors
^iid to have shown them the exact position of the estate. He
AND THE
Transvaal attempted as trustee to further the interests of his company
at
r j -•'
conduct.

V.

It

'^

Mortgage,

,.

,

the expense of the other creditors.

Loan and
Finance
Company.
-

—

—

.

Curlewis (with

acting C.J.' ^iid

him

Savsr), for Meintjes

made

such accusatioas should not be

There

they can be fully proved.

fides on the part of Meintjes.

is

He

:

This

is

a serious

case,

against a trustee unless

no proof here

of

any mala

always acted with the

full

knowledge and consent of the creditors. His report may, perhaps,
be insufficient, but this is no proof of mala fides, and is no ground
for removal.

Schmidt

De

<&

{Turner

<&

Go. v. Schaefer, 2 Juta, p. 101

;

Gold-

Go. v. Page, 2 G. H. C. p. 99.)

Korte, for the insolvent.

Barher, for the Transvaal Mortgage and

Loan and

Finance

Company.
Gbbgorowski, acting C.J. I am of opinion that the applicant
With regard to the claims, he asks that the
amounts of 17,591L lis. lid. and 1400L should be expunged, or in
any case that they should be ranked as concurrent and not as pre:

cannot succeed.

ferent debts.

Law

No. 21 of 1880 provides that the
his securities and put a value
does not say that he should on all claims he may

Art. 30 of

petitioning creditors should

hand up

on them, but it
There is no proof that the securities mentioned at the
special meeting of creditors had been given as securities for all
debts, and thus for the debts mentioned in the petition for sequestration.
We must accept that they had been given for the debts
of 17,591L lis. lid. and 1400Z. only.
Now, there is nothing in
the law which compelled the company to mention these' debts
when they apphed for sequestration. They could at any time

have.

before the confirmation of the liquidation account have proved
these claims ; but even if these securities had been given gene-

due to the company, and thus also for the debts
mentioned in the petition, it would be no reason for expunging

rally for all debts

these claims of 17,591Z. lis. lid. and 1400L

If

the provisions

:

SOUTH AFRICAN LAW REPORTS
30 are not complied with,

A.rt.
3

it

may be a reason for setting aside

provisional order of sequestration

)uld be taken

when the

Are there any

21

;

but then the objection

final order of sequestration is applied

me

1898

Green
V.

Meintjbs

remove AND THE
3 trustee ?
The Court will never remove a trustee unless upon Teansvaal
mobtoaqe,
3 clearest proof of mala fides.
If a person is removed as trustee
Loan and
Finance
the ground that he has acted mala fide he could never again
sufficient reasons to justify

to

Company.

appointed to this fiduciary position. After carefully going
rough all the affidavits in this case, and having fully considered
e arguments, I have come to the conclusion that no mala fides

Gregorowski
acting C.J.

been established.

The trustee might have made a fuller
and set forth the whole position of the estate to the creditors,
id I must admit that his report is very inadequate, but this is
proof of mala fides. The application must be dismissed
s

port

i

ith costs.

Attorneys for applicant

Tancred and Lunnon.

:

Attorneys for respondent

:

Booth and Wessels.

SCHLOM AND GUINSBERG
V.

Coram

GREGOROWSKI,
C.J.

STEIN.
LEASE—CESSION OF— RIGHTS AND OBLIGATIONS OF THE
CEDENT—GUARANTEE FOR PAYMENT OF RENT.
him by virtue of a written lease, of
which one of the terms was that the lessee should have the right to assign the
lease but should nevertheless remain liable for the rent to the lessor, was sued
by the lessor for two months' rent after the said lease had been ceded. Held,

here the lessee of certain stands leased to

per Reitz and Qregorowski, C.J., that he had a good caiise of action against
the cessionary of the lease, who did not plead or prove that they had made
themselves liable to the original lessor.

In the above case, cession took place between the
and the assignees. The original lessee has no claim ajainst
the assignees inasmuch as ,he had ceded all his rights as well as obligations.
The obligations of the original lessee over against the original lessor is to be
looked upon as a contract of s^iretyship, irrespective of the cession.
Per Esser,

original lessee

J. (diss.)

.•

EoSEiv,

J.

REITZ,

J.

1898
17 March.
23 April.

09.
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GuiNSBEEG
V.

Per Oregorowshi, O.J.
(he

proper person

to

:

In case of a cessim of a debt, the cessionary u
who cannot question the cession. Where

sue the debtor

" debtor without notice pays

the original creditor, he will not be further liable

for the debt.

Stein.

This was an appeal from the First Judicial Commissioner of
Johannesburg. The respondent Stein had hired a stand from a
certain Friedman under a written lease by which the right was
given him to assign his lease on condition that he remained
payment of the rent. Subsequently the lease was

liable for the

ceded to Schlom and Guinsberg, who again ceded

The

it.

lessor

Friedman obtained judgment for two months' rent. Stein thereupon
mstituted an action against Schlom and Guinsberg, in which action
judgment was given in his favour by the Judicial Commissioner.
Against this judgment Schlom and Guinsberg appealed.
Esselen, for the appellant
The plaintiff sued us on a contract
which no longer exists between us. A cession has taken place,
whence we are no longer liable to the plaintiff, but only to Friedman. (Van der Byl c& Co. v. Findlay and Kihn, 9 Juta, 178.)
Friedman consented to a cession. If we assume that there is
:

by

a guarantee

Stein, then the

summons

is

wrong.

If

we assume

that there has been only a sub-letting, then Stein had no further
liability, as

obligation

Friedman consented and he should have

is

sued.

Stein's

a separate obligation.

Coster, for the

respondent

:

There has also been a

transfer of

and thus also to pay rent. We have been sued for
the rent, and we claim it again from Schlom and Guinsberg.
Article 6 of the lease does not amount to a guarantee, but that
in case of every cession there must be consent, as otherwise liability
would .remain.
obligations

Esselen, in reply

ment

if

:

Stein could never have cancelled the agree-

the rent had not been paid to Friedman.

This clearly

proves that Stein has no claim.

GREaoBOWSKi, C.J.
This is an appeal from the decision of
the First Judicial Commissioner of Johannesburg, dated the
8th October, 1897. In the Court below Stein summoned the present appellant for the payment of 90Z., being rent for stand No. 1044,
:
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ihannesburg, for the monthi? of August and September, 1897.

summons

1898

on the 2nd February, 1895, the plaintiff sohlom and
tered into a written lease with a certain Friedman for the Guinsbbeo
re of the said stand for the terms of three years from 1 st February,
Stein.
le

alleges that

month

95, at a rental of 45Z. per
•iting this lease to

;

that the plaintiff ceded in Qregoi^ski

the defendants, and says that the defendants

Hable to him for the said rent that the sum of 90Z. is due as
at for the month of August and September, for which amount
e

;

e plaintiff is liable to the said
lurt
ise

below gave judgment

Friedman the

original lessor.

for the plaintiff.

The

Article 6 of the

provides that the lessee shall have the right to sublet, and

assign or cede the lease, but shall, notwithstanding remain
.ble

to the lessor for the rent.

ids as follows

:

—"

I,

The

cession to the defendants

Elert Stein, cede

and transfer

my

lease

d licenses for stand No. 1044, Johannesburg, with the buildings

and all rights as stated therein, to Schlom and Guinsberg
Johannesburg." Several exceptions were raised in the lower
lurt, but the only point for the Court of Appeal to decide is
lether the plaintiff under the circumstances has the right to sue
ereon,

e

defendants for the rent due.

The only
)rd

difficulty which can arise is caused by the use of the
" cession " in the summons, and in the deed of cession,

had been transferred by way of sub-letting, then the
estion would be very simple and no explanation required.
The appellants allege that because the word " cession " had been
ed Stein was not entitled to sue them. Now, it is perfectly
sar according to our law that a debt or claim can be ceded and
B cessionary can thereupon sue the debtor, and he alone is entitled
do so. The consent of thB debtor is not necessary, and he
all rights

nnot dispute the cession (Wright
It follows,

Futa, 260).

d Go. v. tlie Colonial Government,

however, that

if

the debtor in ignorance

the cession pays the original creditor he

an der Byl
;sionary
.ferial

is

&

is

not further liable

Go. v. Findlay and Kihn, 9 Juta, 181).

the only one

who can

The

sue the debtor {Trautman v.

Fire Insurance Co., 12 S. C. 39).

I

make

these remarks

there appears that an erroneous view on this question exists
longst

members

of the bar.

There

is,

however, a distinction

en not only rights bat obligations are transferred by the
A person cannot get rid of his obligations by imposing
sion.
im on the shoulders of another, or, for instance, transferring

C.J.
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SCHLOM AND
GtTINSEBKa
V.

Stein.

Gregorowski,
C.J.

them

man of
He must

to a

matter.

The

straw.

creditor has also

some say

give his consent, and accept the

place of his original debtor, in other

in the

new debtor

words there must be

in

delegatio

or novatio (Voet, 46. 2. 12).

There must be an agreement by which the cessionary
of by the creditor, and by which the original debtor
If

is

approved

is

released.

such a novation does not take place the cession in the case

a lease

amounts

to a subletting.

The

of

rights are transferred to

the so-called cessionary, but the cedent remains liable to the
lessor,

and he must seek

his

he has contracted to

fulfil

before the Court.

By

remedy against the person with whom

his obligations.

This last case

is

the one

the cession from Stein to Schlom and

it is admitted that they should pay the rent regularly
Eriedman according to the original agreement, but until
Friedman accepts them as debtors there is no cession in its proper
Friedman could say (and this Schlom and Guinsberg
sense.
knew), " I do not wish to have anything to do with Schlom and
Guinsberg, I claim the rent from Stein," according to law, and in

Guinsberg

to

terms of the special provisions of Article 6 of the contract.

This

Friedman has done he sued and obtained judgment against
Stein.
That being the case Stein had the right to sue Schlom
and Guinsberg, and they could alone defend themselves by the
plea and proof that they had made themselves liable to Friedman.
The appeal must be dismissed with costs.
;

Rbitz,

J.

:

The respondent

in this case, the plaintiff in the

first

instance, sued the appellant for 90L, being rent for stand No. 1044,

Johaimesburg. The plaintiff was the original lessee of this stand
under a lease from Friedman for the period of three years with
the right to sublet, but with the proviso that he would remain
liable to Friedman for the rent.
Thereupon Stein, the respondent,
ceded his right to the appellants, who now allege that they are
liable for the rent to Friedman and not to Stein, inasmuch as they
have stepped in the shoes of Stein over against Friedman. It is,
however, clear to

me

that this contention

contention of Schlom and Guinsberg

is

not correct, for

if

the

would follow that
Stein, without the consent of Friedman, had the power to set
aside the contract existing between them by making another
agreement with Schlom and Guinsberg. According to my opinion
this is here

is

right

it

not a case of a cession, but of a subletting by which

:
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and Stein alone Uable. I
am thus of opinion that the judgment of the lower Court must schlomand
be upheld and the appellants burdened to pay the costs of this Gi^nsberg

right to hold Stein

appeal.

EssER,

Stein.

Notwithstanding the grounds given by the first
special Judicial Commissioner founded upon the evidence for his
J.

Esser, J.

:

judgment, I wish to base

my

attached to the summons.

decision on article 6 of the contract

I can find nothing
but a personal guarantee, a vinculum juris existing only
between the lessor and lessee with which a cessionary has nothing

According to that

else

Every further cessionary is bound to Friedman the
and although it may be true that Stein may plead
against Friedman that he should first excuss the present lessees
there is absolutely nothing more between Stein and the respondents,
inasmuch as Stein by ceding his rights has also ceded his obligations,
except naturally the cession of guarantee specially excluded by
the contract. The appeal should therefore be upheld with costs.
to

do.

original lessor,

Attorneys for the appellants

Attorneys for the respondent

N.

S.

A.

Eoux and

:

:

Ballot,

Tiniall and Mortimer.

RAILWAY COMPANY

Coram

GREGOROWSKI,
C.J.

LILIENFELD &

CO.

ESSER,
REITZ,

J,

J.

1898

CARRIER—GOODS CARRIED BY MORE THAN ONE RAILWAY
OP
CARRIAGE — LIABILITY—
COMPANY — CONTRACT
VINCULUM JURIS.
*,

Where a contract for the carriage of goods is entered into with a railway company,
which contract is partially performed by another company, the latter is not
liable for any loss or damage to the goods on the contract entered iyifo with the
first company.
Where a stove was sent from Bethany, 0. R. O. to Pretoria, Transvaal, according
to a waybill given by the 0. R. C. Railway, and the stove was delivered at
Pretoria in a damaged state by the N. S. A. Railway Company, and where
it was not proved that the 0. R. C. Railway acted as the agent of the N. S. A.

17 March.
25 April.

26
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Railway, or that the damage done

"^

Republic.

Railway
Company

'"** °^

to the stove

had been done within

Held, that the N. S. A. Railway Company was not

damage

liable for

this

any

to the stove.

V.

LnjENFELD
Co.

rjjjjg

.^g_g g_^

appsal against a decision of the Judicial Commissioner

of Pretoria.

The respondent sued the appellant for the sum of 181. Os. &d.
The summons alleges that on the 5th November, 1897, a stove
was sent in good order to the respondent at Pretoria from Bethany
station according to the waybill attached

;

that the appellant

had within a few days after its despatch received the said stove
at Vereeniging and had agreed and undertaken to deliver it in
good order to the respondent at Pretoria that the appellant had
delivered the stove in such a broken and useless condition that it
was of no value any more, and that the respondent was entitled
to claim 13Z. Os. Qd., its value, from the appellant. The waybill
was in the ordinary form used by the Cape Government Eailway.
At the hearing of the case the appellant excepted to the summons
on the ground that no vinculum juris existed between the appellant
and the respondent, and that according to the contract the
respondent could only have an action against the Cape Government Eailway. It was agreed that the exception should be
;

dealt with as

a special plea.

From

the evidence

it

appears

that the respondent was advised by the appellant of the arrival

and that he had paid for it. Further, that the appellant
claimed the payment of carriage in its own name. The respondent
sent in a claim to the appellant and received as answer that the
packing had been badly done. The Judicial Commissioner gave
judgment in favour of the respondent and from this decision an
appeal is made.
of the stove

We say the Cape Government
The case of the Cape Bailways v.
Green d; Co. decides that the Cape Government Eailways can
be sued. The question now is whether the N. S. A. Eailway
Company can also be sued. The rules of the English and American
law on the subject are similar. Hutchinson on Carriers, pars.
146, 147.
The stove could have been conveyed by road from the
Vaal Eiver. The fact that the S. A. E. had been paid makes no
Wessels,

for

the appellant

Eailway should be sued.

difference.

:

;
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Coster, on the same side, referred to the conference
at Berne,
-where the different countries agreed to introduce legislation
by

which the railway company which made delivery should be
held liable.
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n'Fa
Railway
Company
V.

LlLIENPELD

&
Maasdorp,

The S. A. Eailway Company
the goods and claimed the carriage.

for the respondent

notified us the arrival of

:

From

this a contract must be inferred.
A contract can be tacitly
entered into by acts of the parties. This has happened here by
the taking over of the goods. Hutchinson on Carriers, par. 104,
p. 83.

The onus is on the carrier to prove that the loss had not been
occasioned on his line but on the other line. The relation between
the companies is specially known to the appellant. There is an
agreement between the railway companies.

The case can be

referred back to take evidence on this point.

Wessels, in reply
No further reference is necessary. The notice
that the goods must go over other lines does not create a contractual obligation.
:

Cur. ad. vult.
Postea.

25th April, 1898.

Gregorowski,

is an
appeal from the Judicial
The summons states that on the
5th November, 1897, the respondent sent a stove, which was then
in good order, from Bethany station by train to Pretoria, according
to th? waybill annexed that the appellant had received the said
stove at Vereeniging and had bound itself to deliver it in good

C.J.

This

:

Commissioner of Pretoria.

;

order to the respondent in accordance with the aforesaid waybill
that the appellant had delivered the stove in a broken and useless

condition and

was

no further value to the respondent, and the
value, viz. 13Z. Os. 6d. An exception was
taken to the summons on the ground that there was no contractual
relationship between the appellant and the respondent, and that
the respondent according to the contract annexed to the summons
it

respondent claimed

of

its

could only have an action agains't the Cape Government Eailways,
which according to the waybill had made the contract of carriage.
The exception was accepted and dealt with as a special plea,
and after hearing the Court below gave judgment in favour of the

Co.
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N.

S.

A.

Railway
COMPANY
V.

^'T^c^'^'^"

—

'^"'^^cT''"'

Against this judgment the S. A. Eailway conies

respondent.
i^ appeal.

According to the waybill the respondent entered into the con-

Cape Government Eailways but this is a mistake,
K. C, and where the words Cape Government
Eailways appear they should be read as Orange Free State
Railways. An old form had no doubt been used.
There was no allegation or proof that the Orange Free State
Eailways acted as the agent of the S. A. Eailway Company, nor
was it proved that the damage of which the respondent complains was done within the limits of this Eepublic
but it has
been argued here that we should adopt the American principle,
viz. that the appellant company as well as the Orange Free State
Eailways are liable for the loss. Hutchinson on Carriers, s. 150.
I am of opinion that such a doctrine is contrary to our law.
The
contract was entered into with the Orange Free State Eailways,
and the summons is founded on this contract, and there is no
way of holding the appellant company liable on a contract
entered into with another railway company.
The appeal must be allowed and the judgment of the lower
Court set aside, and the judgment changed into one of absolution
from the instance in favour of the appellant, with the costs in both

tract with the

as

Bethany

is

;

in 0.

;

instances.

EssEE,

J.

:

In this case the respondents have failed to prove the

vinculum juris between them and the appellant.

This vinculum

can in this case only exist by virtue of contract or in
contract was apparently

tort.

The

made with the Cape Government Eailways

(or perhaps with the Orange Free State Eailways, if it is true that
an old form has been used), but certainly not with the appellant,
even in the summons there is no allegation of a tort. However
desirable it may be that an understanding on this question should

The appeal should be allowed
with costs, and the judgment of the Court below changed into one
of absolution from the instance with costs.

exist, at present there is none.

Eeitz,

J.,

was

of the

Attorney for appellant

S.

:

Attorney for respondent

same opinion.

:

K. H. Lingbeek.

C. O. Rice.
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BAIN

Coram :

V.

GREGOROWSKI,
C.J.

THE MINING COMMISSIONER OF BOKSBURG.
STAND LICENCES—LAW

OE

19

1895,

AND

.SECTIONS 15

isds

applied was, on instructions of the Government, reserved for Government
George v. Leyds N.O., 4 Off. Rep., p. 192, followed -per

purposes.

Esser, J., diss, that section 97 of Law 19

Oregorowski, C.J.

and not

Commissioner

of

Johannesburg, 14

to

o/1895

township (Homberger

C. L. J., p.

This was an appeal against the judgment
Chambers on the 15th January, 1898.

in

300

;

4

is

only

v.

The

Off. Rep., p. 270,

of Amesholf, J., given

Bain appHed

an

for

order to compel the Mining Commissioner to issue to him licences

Boksburg.

for certain stands at

and Bain now appealed.

The facts

The application was refused,
appear fully from the judgment

of Gregorowski, C.J.

Curlewis (with him

De

Korte), for the appellant

:

The Mining

Commissioner has illegally refused to issue the hcences. The
case is almost similar to Homberger v. The Mining Commissioner
of Johannesburg (14 C. L. J. p. 299), where the Mining Commissioner

was ordered

to issue the licences applied for.

that Bain does not reside at Boksburg can

make no

The

fact

difference.

The Mining Commissioner has
respondent
The ground has been, on instructions from the
Government, reserved for Government purposes. George v.
Coster, for

the

:

acted properly.

Leyds, N.O. 14 C. L.
is

J. p. 304.

Further, the ground in question

situate within a surveyed township.

Where more than

five

stands are close to one another the Mining Commissioner cannot
issue licences without the consent of the

Government.

J.
J.

97.

Where B. had applied for licences for stands in the township of Boksburg which
had been surveyed, it was held that the Mining Commissioner was justified in
refusing the licences inasmuch as the ground for which the licences were

applicable to stands on diggings

ESSER,
REITZ,

It is clear

18 March.
8 June.
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that Bain has no intention to build on the stands, for he

^]^

in Johannesburg,

and only wants them

Gebgorowski,

—

JjOKSBUILG.

vult.

8th June, 1898.

Postea.

CoMMissioNEK OF

an appeal from a decision of Amegiven in Chambers. James T. Bain applied for an order
calling upon the Mining Commissioner of Boksburg to show cause
why he should not be ordered to grant licences to him for four
stands situate upon the proclaimed farm Vogelfontein. The
C.J.

:

This

is

shoff, J.,
'

'"^^^G^J^^

domiciled

Cur. ad

V.

-

is

for speculative pdrposes.

applicant alleged that on October 9th, 1896, under section 97 of
Law No. 19 of 1895 he applied for four stand licences (Nos. 263,
264, 265,

and 266), with the object of building houses

thereon,

but that the Mining Commissioner refused to issue the licences.
The Mining Commissioner says that the stands in question are not

open but have, on instructions by the Government, been reserved
for Government purposes, and that the applicant is domiciled
and carries on business at Johannesburg, and that the stands are
merely wanted for speculative purposes.

Further, he says that

the stands adjoin ground where already more than five stands
are close to one another

and within

a distance of 300 yards from

other stands, and consequently the applicant

according to sections 15 and 93 of
licences

;

Law

is

not

entitled,

No. 21 of 1896, to stand

that the stands are situate in a township and do not

under the Volksraad Resolution which authorizes the public

fall

sale

or lease of stands.

The date of the application is the 12th October, 1897, and it
was heard in Chambers on the 12th January, 1898. The present
application is different to that of Homberger (14 C. L. J. p. 299),
where the Mining Commissioner simply gave as his reasons that
the stands were situate in the best and most populated portion
of Johannesburg.

The
is

first

ground of refusal given by the Mining Commissioner

that the stands in question are not open ground, as the Govern-

ment had instructed him

to reserve

them

for

Government

pur-

In the case of George v. Leyds N.O., 14 C. L. J. 804,
poses.
decided under section 28, it was held that the Mining Commissioner in the case of claim licences can refuse to issue them by reason

ground having by instructions been reserved for GovernThis section (now section 15, Law No. 21 of 1896)
applies to stands. Assuming that the Government instructions

of the

ment purposes.
also
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were to reserve these stands, then the matter is at an end.
1898
Another ground of refusal is that by virtue of section 15 the
b^7n
stands applied for were situated next to five stands which had
already been given out. This also appears to me a sufficient ^a)^is-"''
reason to refuse the licences, but the majority of the Court in sionek of
the case of Homberger took another view. The Court was also
i'-

'

of opinion in that case that section 97 of the Gold

applied to stand townships.

The

Law

of 1895

I find it difficult to share this view.

section referred to speaks of stands on proclaimed ground or

prospecting area and locahty approved of by the Mining Com-

and provides that the Mining Commissioner should
not issue Ucences where the stands would interfere with gold
missioner,

digging,

or are situate on ground

or precious stones.

containing precious metals

never could apply in the

It is clear that this

case of stands in a stand township, and

the Mining

for

it would be unnecessary
Commissioner to approve of the locality. I

think that the section applies to stands on diggings, and not to

stand townships.

A

stand

township

is

a

piece

of

ground

reserved by the Government on a proclaimed diggings for
dential purposes.

No one

is

resi-

allowed to dig on such ground.

The custom has been to have the ground surveyed into stands,
and put up for sale by public auction but it has been argued
that the Government had no right under the Gold Law to put
up stands for sale by auction. It appears to be too late now
The Court must give effect to section 15
to make this objection.
By this section the consent of the Government
of the Gold Law.
;

is

required for giving out stands in a locality where stands have

already been allotted.
giving any reasons, refuse

I

think the Government can, without

its

consent.

townships, and I cannot

to stand

overlooked in the case of Homberger
into

This provision

understand
;

especially

is

why

applicable
this

was

when we take

consideration the resolution of the second Volksraad on

On the 29th August, 1894 (Art. 1064), the Second
Volksraad confirmed a commission report in which the following
" Your commission is convinced that if the sale of
appears

this question.

:

—

the plots of ground had been properly advertised and publicly put
it would have been more advantageous for the
and your commission is of opinion that it is desirable in
future to sell or lease ground or stands by public auction after

up

to auction

State,

having been duly advertised."

G''^so'-°wski,
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^"^
V.

The Mining
COMMIS-

sioNBROF

Later, in 1897,

1897

:

we have

resolution No. 776, dated 26th July

—" That stand licences on Government stand townships

shall

only be issued after the right to take them up had been publicly
„„i j

>>

^"^*^-

Thus assuming that the Mining Commissioner cannot issue
where five stands had already
beejj allotted without the consent of the Government, the Government would have acted wrongly to have given its consent after the

licences for stands in the vicinity
Gregorowski,

J—

29th August, 1894, to the issuing of Ucences for stands on stand
townships.
Persons could claim licences for the Cosmopolitan Square at
Johannesburg, and the Mining Commissioner would not be entitled
to refuse them.
I

am

therefore of opinion that the appeal

must be

dismissed

with costs.

EssBK,

J.

:

As one

of the

Judges who had given judgment

in

the case of Homberger v. The Mining Commissioner of Johannesburg
I naturally cannot agree with the judgment of the Chief Justice,
at least not with the reasons given in so far as they are in conflict with the earlier judgment.
I do not see anything in the law
which would prevent the Mining Commissioner from granting stands

in a stand township.

In the

first

place, section 98 of

Law

No.

19,

1895, provides where stands are granted under licences which,

Government, form a township (dorp), the
have the right to levy a special tax.
Thus
clearly the right of the Mining Commissioner to grant stands is
not limited by the law to stands outside of townships (dorpen),
in the opinion of the

Government

shall

but proclaimed and not proclaimed townships are only with
ence to the levying of taxes put on the same footing.

refer-

In the case

of Homberger it was proved that in hundreds of instances licences
had been issued for stands in townships by the Mining Commissioner
by virtue of this section (97), the only thing was that in those

cases the stands were apparently of little value.

reference to section 15 of the Gold
little

value.

It is true that

by

Law

of

Similarly the

1895 appears to

this section the

duty

is

cast

me

of

upon

the Mining Commissioner, that where five stands adjoin one
another before he issues licences he should through the Minister
of Mines first obtain the consent of the Government.
The
Mining Commissioner is the person who ultimately has to deal with

the public.

—
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According to the application and refusal by the Government
under section 15 nothing appears in the reply of the Mining Commissioner.
Only in connection with his answer, that these stands

had been reserved by the Government, can an application under
15 be considered unnecessary

section

•'

section 15
inserted.

is

a superfluity

and

it

but then reference to

;

must be considered

:

In section 4 of his reasons the Mining Commissioner

—" That the applicant, according to

letter

is

therefore merely

made

for

speculative

purposes."

This

is

followed by the view which the Mining Commissioner has taken
of

the Gold Law.

This view

may

certainly

consider in any future law, but section 97

is

be desirable to

not so clear for the

Court to give this meaning to it. The section is very general and
does not appear to require restriction. The reference to the

Law

of 1896 does not apply here, as the application has been made
under the law of 1895, and the Commission report of the 29th
August, 1894, approved of by the second Volks Eaad had not
the force of law before 1897, when it was made law by a proper
The only
besluit I think it is therefore also of no application.
;

remaining reason for refusal is that given in section 3 of the reply
of the Mining Commissioner, namely, that before application was

made

the stands had been on instructions by the Government

had been proved
by the applicant,
from the Mining
October,
1896,
who refers to a letter of the 9th
Commissioner to certain S. Gillingham. In this letter the Mining
Commissioner says that he cannot guarantee the correctness of
the numbers, and the Court must believe the Mining Commissioner
This can only be done in
until it is proved that he is incorrect.
an action, and the applicant can institute such action to prove
that the last ground of refusal by the Mining Commissioner cannot
be sustained. Until this is done the Mining Commissioner must
be considered as prvma facie right, and not the apphcant. I am
reserved for Government purposes.
there would be an end to the

case.

If

this

It is denied

also of opinion that the appeal should be dismissed with costs.

Eeitz,

J.

:

As

I

am of opinion that the

^^
"•

commissioneb of
BOKSBTJKG.

as non-

his own statement and
annexed to his application for said stands, is now still
domiciled and carries on business at Johannesburg, and does not
intend, according to the knowledge of the Mining Commissioner,
to come and live at Boksburg, and that the whole application

says

1898

decision in this case does

*^j^

'
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not depend on the decision in the matter of Homberger, I do not
think it necessary to state my view of the judgment of the Court

1898

^^

in that case.

V.

The Judge
Bain appUed

CoMMissioscBK OF

—-

.

Reite^J.

'

Chambers gave as a reason for his judgment that
Boksburg simply for the purpose
of speculation, and that he was not entitled to a stand at Boksburg
^g ]jQ resided at Johannesburg. With this argument I cannot
agree, as I concur with what my brother Esser has said on that
question, where he holds that section 97 of the Gold Law makes
no provision on the point. I agree, however, with the decision
of the Judge in Chambers, as I cannot find anywhere in the law a
provision which prevents the Government from refusing to issue
licences to any applicant for stands in a stand township or on
any diggings. Assuming that the Mining Commissioner as the
representative of the Government in refusing the licences has not
in

for the stands at

acted arbitrarily,
the licences he

is

it

does not appear to

bound

me necessary that ia refusing

to state the reasons of his refusal to the

applicant, unless expressly asked therefore, so long only as he can

prove to the Court that he has not acted arbitrarily or without
any reason whatever. The fact that a difference of opinion
exists

amongst the members

of the

High Court on the

reasons

given by the Mining Commissioner in his reply to the application

appears to
or without

me

sufficient to

any or

hold that he had not acted arbitrarily

sufficient reasons.

Even

if

I should have to

accept that before Bain's application the Government should

have reserved the stands in question, I find nothing in the letter
to Gillingham and the list of stands in question annexed thereto
from which it may be inferred that the stands appearing on the
list were open to applicants, because the list contains numbers of
stands at the disposal of the Government, and when the Mining
Commissioner sent this list on the 9th October, 1896, to Gillingham
he did not, I think, necessarily thereby notify to Gilliagham that
the stands mentioned were at his (Gillingham's) or any other
person's disposal.

I therefore

agree that this appeal should be

dismissed with costs.

Appellant's attorney

:

Respondent's attorney

Jos Berrange.
:

Fred. Kleyn.

:
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THE STATE.

v.

Coram

GEEGOROWSKI,
C.J.

REPEAL OP LAW—EFFECT OF STATUTORY PENALTY.
The repeal of a law does not
under before

ajfect

On

any penalty

or punishment incurred there-

November, 1897, P. was

and
convicted of contravening sect. 5 of the Liquor Law of 1896, which law Imd
already, on the 20th October, 1897, been superseded and repealed by the
Liquor Law of 1897. The contravention took place on the Xst October, 1897It was held under these circumstances the conviction was good.
the repeal.

the \6th

This was an appeal against a judgment

of the Special Justice of

The appellant
on the 16th November, 1897, at Machadodorp for contravening section 5 of Law No. 17 of 1896 in that he did on the

was

tried

Bergendal

1st October, 1897, at

sell

spirituous liquor to certain

natives.

He was

found guilty, and sentenced to pay a fine of 150Z., or
payment, to five months' imprisonment with hard
Against this sentence an appeal was noted on the

in default of

labour.

ground that the appellant could not have been prosecuted under
Law No. 17, 1896, inasmuch as this law had been repealed.

By section 57 of Law No. 13, 1897,
with
reference
to the sale of spirituous liquors
all previous laws
were repealed. Law No. 13, 1897, came into operation on the 20th
October, 1897, and thus at the time of the trial Law No. 17, 1896,
Dickson, for the appellant

had been repealed.

Code

:

1. l4.

tants of Denton, 17 Jurist, p.

Standard Bank, 9 Juta,

De Waal,

7

453

;

;

Voet

1. 3.

17

;

E. v. Inhabi-

Colonial Government v. The

p. 253.

for the State.

Cur. ad vult.
Postea.

25th April, 1898.

Gebgorowski,
October,

1897,

The accused was charged with contraNo. 17, 1896, in that he did, on the 1st
Bergendal district, Carohna, illegally sell

C.J.

vening section 5 of
at

:

Law

J.

REITZ,

J.

1898

tried

Bay Eailway,

the Peace of the Pretoria Delagoa

ESSErv,

22 March.
25 April.

—

;
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was found guilty by the Special Justice
Peace of the Pretoria Delagoa Bay Eailway, before whom he

1898

spirituous liquor, and

j^

of the

Paksons

The

State,

and sentenced to a

fine of 150L, or in default to five

months' imprisonment with hard labour. 'Jhe accused appealed
on the following grounds (1) That he could not have been charged
under Law No. 17, 1896, inasmuch as this law had been repealed
:

.

C.J.

tried,

^ffa,s

'

(2)

that the Special Justice of the Peace had no jurisdiction, and

even

if

he had, he had exceeded his jurisdiction by inflicting a
months' imprisonment. The accused was

fine of 150L, or five

charged on the 16th November, 1897, when

had already been repealed by Law No.

Law

No.

17, 1896,

came

into

(9 Juta, 253) it

was

13, 1897 (which

operation on the 20th October, 1897).

Bank

In Colonial Government v. Standard

decided that anything done under a statute remains valid not-

withstanding the subsequent repeal of the law.
C. 1. 14. 7.)

by section 10 of Law No. 5, 1888.
The English Law on the subject was quoted
Beg. V. Inhabitants of Denton (17 Jurist, 458

and Sustees

&

statute from the time
in

this rule has

&

c.

effect

58 Vict.

as laid

3.

17

;

settled

down

in

21 L. J. M. C. 207),

C. 750).

England

according to 52

no wise

it is

;

is

Maxwell on the InterThe general rule is that a
repealed can no longer be acted upon."

v. Ellison (9 B.

pretation of Statutes, p. 518, says

But even

(Voet. 1.

In the Cape Colojay any doubt on the matter

:

"

been found impracticable, and

63, 1889, the repeal of a law does in

any penalty or punishment provided by

it

which

am of opinion that our common
law is similar to the provisions of 52 & 53 Vict. c. 63, and section 10
of Law No. 5 of 1883 (of the Cape Colony).
existed previous to the repeal.

I

The other objection taken by the appellant, viz. that the Special
had no jurisdiction, and even if he had that
he had exceeded his jurisdiction by imposing a fine of 150Z., or

Justice of the Peace

months' imprisonment. This objection was not
taken at the trial in the Court below, and it was cured in this
Court by the production of the appointment of the Special Justice
of the Peace, and from it appears that he had the same jurisdiction
in default five

as a resident Justice of the Peace.

him

It

was thus a mistake

to call

a special justice of the peace, but the fact that his description

was wrong is not sufficient to oust his jurisdiction.
Under the Liquor Law a resident Justice of the Peace has jurisdiction {section 53, Law 17, 1896).
The objection that the Justice

:

;
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met by the records which

this to be a second conviction.

john

was taken that the farm Bergendal, where

further objection

the offence was committed,

is

1898

Paksons

not within the jurisdiction of the The

State.

Justice of the Peace.

below, nor

is it

This objection was not taken in the Court Qjegorowski
C.J.
mentioned in the notice. We have thus no proof

from the records as to where Bergendal is situated.
For these reasons we are of opinion that the appeal should be
dismissed.
Attorneys for appellant

:

Burgers and Pienaar.

THE STANLEY DEVELOPING COMPANY,

Ltd.

Coram

GREGOROWSKI,
C.J.

THE RAND EXPLORING SYNDICATE,

Ltd.

CLAIMS-^ E7<S r^iJr/Z—DEFENCE—PROOF OF CESSION.
Where

the Stanley Developing

Company

sued the

Band Exploring

Syndicate for a

declaration of rights in respect of certain four specified claims which had

been pegged in June, 1889, by the predecessor in
ing

Company

;

Held, thai

it

was no defence

title

to the

of the Stanley Develop-

claim

to

say that prior

above mentioned date the said claims had been pegged off by a third
party, namely the Ghumleigh Syndicate, and further that the defendant
to the

had not

succeeded in proving any cession to them by

Chumleigh

the

Syndicate.

This was an action

The summons
and Kennedy bad pegged
off on the 22nd June, 1889, four claims on Turffontein
that on
the 22nd August, 1889, the Mining Commissioner of Johannesburg
had refused to renew the licences, whereupon they instituted an
action against him
that the defendant had intervened in the
said action as co-defendant, and that judgment was given in
favour of the plaintiffs, whereby the Mining Commissioner was
ordered to renew the licences
that on the 13th May, 1896, the
plaintiff had taken over all rights acquired by the pegging off
for a declaration of rights.

set forth that certain Doyle, Fitzpatrick

;

;

;

ESSER, J.
REITZ, J.
1898
23 March.
25 April.
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that on the 17th October, 1896, the plaintiff

had applied

for a

objected against
Stanley De- certificate of bezit-recht ; that the defendant
velopimg
of
which
the Mining
consequence
granting
of
the
said
right,
the
in
Company,

Commissioner refused to grant it'; that the plaintiff thereupon
instituted an action for a declaration declaring them to be entitled
The Rand
but absolution from the instance was granted
Exploring to the four claims
Syndicate, and that thereupon the plaintiff had instituted the present action.
Ltd.
The plaintiff prayed that the Court should declare that it was
I/TD.,
V.

;

;

entitled to the four specified claims.

The defendant pleaded that the licences were refused on the
ground that the said Doyle, Fitzpatrick and Kennedy had failed
to take out diggers' licences which they were bound to do on being
requested thereto by the Mining Commissioner. They pleaded
further that on the 13th June, 1889, certain F. G. Schweizer had
pegged off according to law a certain piece of ground forming a
portion of the farm Turffontein which had been proclaimed
according to law, which portion of ground is better known as
Schweizer's Township

;

that on the 21st August, 1889, the said

Schweizer had entered into a contract with P.

J. Bezuidenhout,

owner of the ground, to lay out the said ground in a
township
that on the 21st September, 1889, the consent of the
that the four claims
Government thereto had been obtained
claimed by the plaintiff were included in the said township that
the said contract was ceded on the 15th September, 1890, to Van
Boeschoten and HoUard and that the latter had subsequently
senior, the
;

;

;

ceded

it

to the defendant.

As a

further special plea the defendant

alleged that in June, 1889, the Ohumleigh Syndicate held 27 claims

on the ground

in question, that the said four claims were included

and that therefore Doyle and the others had
no right to peg off the said ground that in July or August, 1889,
a certain Norden, acting on behalf of the Chumleigh Syndicate,
had sold, according to a written contract, to the said Schweizer for
and in consideration of 150L all right and title in the said 27 claims
that the said contract had unfortunately been lost
that the
said 27 claims were made part of the township by Schweizer, and
were so shown on the plan thereof, which plan was approved of
by the Government, and that the defendant had acquired all
in the said 27 claims,

;

;

;

the rights of the said Schweizer in Schweizer's Township.
Coster (with

him De Korte and Lohman),

for the plaintiff, argued
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that the evidence proved that Doyle, Pitzpatrict and Kennedy
1898
had pegged off the four claims in question, and that the plaintiff
gi^j,^ De.
was consequently entitled to them. The defendant had not vblopino
proved that it had acquired cession from the Chumleigh Syndicate,
j^n^,^'
and it could not help the defendant to allege that the ground m
,\ ^^
had been pegged off by the said syndicate.
Exploking
Syndioatb,

—

•'

Wessels (with

him Curlewis and Dickson),

for

the defendant,

contended that the evidence showed that the defendant had
obtained cession of the four claims amongst others from the
Chumleigh Syndicate. He admitted that the plaintiff had been
declared entitled on the 19th March, 1896, to a renewal of four
licences,

licences

but contended that it had not been proved that the
were for the four claims in dispute.
Cur. ad

Postea.

vult.

25th April, 1898.

Gbegorowski, C.J.
In June,
off on the farm Turffontein at
:

pegged

1889,

certain

claims

were

a place subsequently known'

as Schweizer's Township.

In August, 1889, Schweizer entered into a contract with
Bezuidenhout for the purpose of obtaining his consent for converting the said claims into stands. In the following September
the Government gave its approval to this conversion. On the
17th December, 1891, Schweizer transferred his rights to this
ground to the defendant, which shortly afterward applied to
the Government to have the stands again converted into claims.
Several persons

made

claim to this ground, and in order to obtain

security of title the defendant obtained a rule nisi from this

Court calling upon

all

persons to

make good

their title within a

certain time, failing which a decree of perpetual silence.

Amongst
and Doyle
took out a summons. The case was heard in November, 1895,
and judgment was given in March, 1896. The summons was
originally against the Government, but the Eand Exploring
Syndicate intervened, and took upon itself the defence of the case.
The summons set forth that the plaintiff had pegged off four
claims on the 23rd June, 1889, on Turffontein, and a plan annexed
others Doyle made a claim.

The

rule nisi was confirmed

to the summons showed the spot were the claims were situated,
and consequently that the renewal of licences for the claims had

been

illegally refused in

August, 1889.

G^egorowski,
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The defendant pleaded

(1)

that the four claims formed part of

^^^ ground pegged off on behalf of Schweizer on the 13th June,
Stanley- B'
vEMPiNG 1889, which was transferred into stands in September, 1889;
(^) ^^^^ *^® plaintiff had abandoned the four claims
(3) estoppel.
The judgment of the 19th March, 1896, read as follows :— " That
Exploring judgment is given in favour of the plaintiffs against the defendant
Syndicate, -^ith costs."
The first defendant is ordered to renew the licences

"ltd'*^'
"
V.

.'

Gregorowski,

;

for certain four claims situate

^f ^\yQ licence

on the farm Turffontein on payment

moneys due thereon.

The plaintiff understood that hereby the ground was allotteci;
and according to the letter of the 11th April, 1896, of the attorney
for the Eand Exploring Syndicate, this was also at the time the
meaning put upon it by the defendant.
The plaintiff applied for a bezit-recht of these four claims, and
against this the

Eand Exploring Syndicate

objected, and con-

sequently the plaintiff came again to the Court to have the ground

and for a declaration of rights. The plaintiff Doyle
meantime (May 13th, 1896) ceded his rights to the
Stanley Developing Company, now plaintiff. The defendant
filed the same pleas as in the former case, and a further plea that
allotted to

had

it

in the

in June, 1889, the Chumleigh Syndicate held certain 27 claims in
which the four claims in question were included, and that the
plaintiff's predecessor in title

claims

;

had no

right to peg off the four

that in July, 1889, Norden, acting on behalf of this

syndicate, had sold

and interest to the said 27 claims
for 150L, and that Schweizer had included the 27 claims in
Schweizer's Township.
At the hearing of the case the plaintiff excepted to this lastmentioned new plea, on the ground that the former judgment
was res judicata and that the defendant was not entitled again to
dispute the plaintiff's claim. The Court dismissed the exception.
It is somewhat difficult to understand the position taken up by the
all his

right

Court in this decision. All the requisites for res judicata existed
but it may be that the Court was of opinion that the ground in
;

the second case was not the same ground as in the
that the ground in the

first

first case, or

case had not been identified, and there-

fore that the defendant should

have the right to raise all defences
with reference to the ground claimed. The question is What was
decided by the judgment in the first case ? The plaintiff alleges
that the renewal of licences with reference to certain ground had
:
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been

illegally refused by the Mining Commissioner.
The Court
1898
sided with the plaintiff, and thus decided as between parties that
stanmy Dea renewal of the licences had been illegally refused. The plaintiff veloping

had, however, later on to point out the ground it claimed. Evidence with reference to the pegging off was given in the course of
the case, and the fresh plea regarding the rights of the Chumleigh

^Xd^^'
"•

Exploktog

Syndicate introduced entirely new facts. On the 18th February, Syndicate,
1897, the Court gave absolution from the instance, but according
to the notes of Judge Morice, it could be inferred that it did not Gregorowski,
appear that the ground pegged off by tbe plaintiff at the time was
open ground.

—

.'

—

In November and December, 1897, the case came up for the third
time and further evidence was led by the parties. The evidence

was that Gehard and Potgieter pegged off on the
13th June, 1889, for Schweizer, and had neglected to include a

for plaintiff

triangular piece of ground in their pegging.

was on the

line of the Moonlight Syndicate

This evidence was also given in the
questioned.
title of

The

It also

on

This piece of ground
its

first case,

southern boundary.

and can scarcely be

cannot be disputed that the predecessors in

the ground in question had pegged off on tbe 22nd Juue.

parties

have principally confined themselves

disproving the facts raised by the

new

to proving

and

plea with regard to the

Chumleigh Syndicate.
1 understand the defendant's case to be that the ground pegged
off by Doyle was at the time not open ground and consequently
not to be pegged off by Doyle. In a case between the Mining
Commissioner and another party I can understand that the
Mining Commissioner can say, " I have refused the renewal of
licences because the ground pegged off by the plaintiff has already
been pegged off by another person, and is held under licence,"
but then the onus would rest on the Mining Commissioner to
prove that the ground belonged to somebody else and that he
was justified in refusing to renew. The Mining Commissioner
has undoubtedly not only the power, but it is also his duty to refuse
the renewal of licences when he finds that persons have pegged
If the Chumleigh
off ground already in the possession of others.
Syndicate held this ground under licence in August, 1889, and the
Mining Commissioner had for that reason refused the renewal
of the licences of Doyle,

he had

it is

illegally refused to

evident that

renew them.

it

cannot be said that

But neither

in the plea

SOUTH AFRICAN LAW REPORTS

42

nor in the argument was this view of the case presented, but it
^^^ ^^^^ because the ground was open ground therefore Doyle
had no right to peg off the ground. In the course of the case I
stated my difficulty. How can B, when sued by A, allege, " I
Ltd.,
admit that you, A, have pegged off for me, and that you have a
R
ExpLOKiNG better title than I but C is in a far better position, and has an
^^<iisputable right to the ground, and therefore you, A, have no
^™Ltd'^^^'
1898

Stanley DevELOPiNc
'

;

claim against
Gregorowski,

—

-

me

" ?

j^ jj^^^ ^_ y^g Mining Commissioner and

the

Band

Syndicate, as reported in 14 C. L. J. 146, the head note
correct,

but

if

the judgment

Exploring

is

not quite

itself is referred to, it will

be seen

what was decided. The plaintiff, Hare, alleged that Schweizer
had no right to the ground when he pegged off in 1889, because it
was not open ground, but belonged to the Ohumleigh Syndicate.

On

on behalf
—judgment
" This evidence
not

this point I stated, giving

Court, referring to the evidence

with reference to the state of

:

affairs in

contract was entered into; but

pegged

off

of the full

is

it

sufficient

August, 1889, when the

appears that Schweizer had

on the 13th June, 1889, the whole

of

Schweizer's

Township, and consequently the plaintiff says that Schweizer
pegged off ground belonging to the Ohumleigh Syndicate. But this
appears to me to be a question between the Ohumleigh Syndicate

and Schweizer."
zer's title

Hare pegged

off in 1892,

and disputed Schwei-

obtained in 1889 by reason that when he pegged

off the

ground was in the possession of the Ohumleigh Syndicate. I was
then of opinion, and the Court was also, that this was a matter which
did not concern Hare. It is somewhat remarkable that the objection which the successors of Schweizer now make against the
title of Doyle was made by Hare in the previous case against the
pegging off of Schweizer, and with the same amount of justification.
If the ground had belonged to the Ohumleigh Syndicate in June,
1889, and the argument regarding open ground is tenable, then
Schweizer had equally no right to peg off on the 13th June, 1889,
as Doyle had on the 22nd June, 1889 and one can on this ground
still now go and peg off a large portion of Schweizer's Township
(as Hare tried to do), and put up as defence against the defendant's
;

action the fact that

pegged

off,

when Schweizer

he pegged

off

(defendant's

predecessor)

ground which was not open ground..

With this defence or foundation of claim the Court dealt with in
the case of Hare. This clearly proves that it is no defence against
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the plaintiff's claim to say that when the plaintiff pegged off, the
1898
ground was not open ground, and consequently I cannot follow Stanley Dethe reasons of Judge Morice. If the defendant could have shown veloping
'
that the Mining Commissioner had refused to renew the licences
i,™.,
^
because the ground could not at the time when Doyle pegged off „
be pegged, it would be different but this question forms part of the Exi'loeingi
first case, and it cannot after the Mining Commissioner had been
^^^^td^^'^'
ordered to renew the licences by order of the Court be now brought
forth.
If there was one thing that was decided in the first case
'^^c^x^**
it was that the Mining Commissioner had illegally refused to
renew the licences. This question cannot be raised again.
Judge Ameshoff, 13 C. L. J. 159, says, " Now on this first
;

''

—

poiat that has to be decided, namely, whether Doyle really did peg

open ground

in 1889 and thus the refusal to renew the licences
was illegal, I am of opinion that Doyle must succeed."
The action now instituted is an action for the issue of licences.
Licences were first issued and then stopped.
It therefore lies
in the first defendant N. 0. to show the legality of this refusal,
and therein he has not succeeded, neither has the second defendant
of!

who

practically defends

the case.

By

refusing to uphold the

exception in the second case the Court decided that

it

was open
was not

to the defendant to prove that the Chumleigh Syndicate

had given cession
was allowed
to prove another title besides the title originally put up by SchweiThe defendant has attempted to prove a cession by the Chumzer.
leigh Syndicate, by a contract entered into with a certain Norden,
It was alleged that the coutract
a member of the syndicate.
had been lost or mislaid, but the plaintiff succeeded in producing
this document, and from that it appears that the contention of
the defendant regarding a cession from the Chumleigh Syndicate
is not correct, and that Norden had only parted with his rights
There were 27 members of the syndicate, and
in the syndicate.
as Norden possessed three claims, his share amounted to one-ninth
The defendant can therefore not maintain that
of the whole.
only entitled to the ground, but also that
thereof to the defendant

;

it

in other words, the defendant

the four claims in question were ceded to

it.

that he acted on behalf of the syndicate

is

Norden's statement
not supported by the

document. With this view of the case it is almost superfluous to
deal with the evidence. There is a great deal of conflicting evidence
on the point whether the Chumleigh Syndicate had pegged off

SOUTH AFRICAN LAW REPORTS
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the three-cornered piece of ground or not.

1898

Stanley De- ^i^^^lf
vBLOPiNo
'

Ltjj_
"•

.

He says

ps-ss

estabhsh a

^'^^s™j^^®^''

off

over this evidence as the defendant has not succeeded to

ExpLOKiNG
'

contradicts

by him because Baker aiid De Villiers had done so before him.
On another occasion he stated the opposite. Whether he pegged
off or not appears to me of no consequence in this case, thus I

s^'N?''^^™'

—

Norden

that the three-cornered piece was not pegged

title

of opinion that

through the Chumleigh Syndicate.

we cannot assume

am

I

also

that the refusal of the Mining

Commissioner to renew the licences was

legal.

the licences had already been ordered in the

The renewal of
and this
Further we have

first case,

objection should have been taken in that case.
no proof on this point. We can only go about in the dark. There
was a case before the Landdrost Court on the 3rd July, 1889, where
Norden was prosecuted for contravening section 74 of Law No. 8,
1885, in having removed Doyle's pegs from the ground in question.
Norden was acquitted, and the Landdrost stated that Doyle had
no right to the ground. The refusal to renew the licences could
hardly have taken place in consequence of this decision, as the
Mining Commissioner would then already, on the 22nd July, have
refused licences to Doyle, and the Mining Commissioner would,
in order to be consistent, also have refused licences to Schweizer.
The Landdrost was not competent to decide the question of ownerThe
ship, he had not also the necessary information before him.

Public Prosecutor failed to put in Doyle's licences, and this

is

clearly

judgment.
Norden also did not produce his licences. We have the best
proof that at that time the Chumleigh Syndicate had already
Mr. Ockerse proved in his
forfeited its right to the claims.
had on the 6th May,
Syndicate
evidence that the Chumleigh
set out in the

1889, allowed the licences for the 27 claims to lapse.
to the then existing law

claim lapsed and the claim could be pegged off
licence
is

According

(No. 8, 1885), the rights to a prospecting

money became payable

if

on the day the

the licence was not renewed.

There

consequently strong proof that the Chumleigh Syndicate had

on the 6th May, 1889, allowed their claims, including the four in
question, to lapse.
It has also appeared that some of the members
of the Chumleigh Syndicate had taken out sixteen licences on the
8rd May, 1889. Dr. Coster contended that these sixteen licences
must have been for other claims, for on the document are endorsed
the words, "First time of issue," and from the circumstances this
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would be the inference. The defendant, however, wishes us to
1898
presume that the Chumleigh Syndicate did on the 3rd May renew Stanley DeVELOPmc
sixteen Hcences for claims adjoining the Moonlight Syndicate, and
Company,
further that the probability is that the Syndicate had abandoned
Ltd.,
V.
the eleven claims which were situated furthermost from the Main
The Rand
Eeef and acting on these presumptions we must assume that the Exploring
Chumleigh Syndicate still held the four claims in question on the Syndicate,
Ltd.
22nd June. I am of opinion that we cannot make such violent
presumptions on behalf of the defendant. Further, I do not see Gregorowski.
C.J.
,

how such presumptions

will assist the

defendant in the absence of

a cession to the Chumleigh Syndicate, unless

presumed on

its

we went

further

and

behalf that the Mining Commissioner had quite

on the ground that the claims
pegged off by Doyle already belonged to the Chumleigh Syndicate
but as in the first case the granting of licences was ordered, we
must here assume that the refusal of the Mining Commissioner
was illegal. The defendant alleges that it is in possession and
should not be lightly disturbed. As a fact, both the plaintiff
and defendant have licences for the same ground, and we have to

legally refused Doyle's licences

;

whom this ground belongs.
There must be judgment for the plaintiff with costs, the
plaintiff is declared to be entitled to the ground in question.
decide to

EssER and Eeitz,
Attorney for

plaintifE

JJ., concurred.
:

J.

Attorneys for defendant

:

H. L. Findlay.
Tancred and Lunnon.

KNOBELSDORF

v.

THE

STATE.

COLOURED PERSON—ELEMENT OP DELICT—ONUS ON

Coram :

GREGOROWSKI,
C.J.

PROSECUTION.

JORISSEN, J.

Where the essence of the offence is in being a coloured person, it must not be presumed that the accused is a coloured person, but the onus of proof thereof is
on the prosecution, which must show good grounds that the accused is a

28 March,

coloured person.

Second Judicial
and
sentenced the
Pretoria, who had convicted

This was an appeal from the judgment

Commissioner

of

of the

^^.^

SOUTH
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KnobelsDORP

LAW REPORTS

accused to two months' hard labour for contravening Art. 31 of

Law

13, 1897,

which prohibits a coloured person from being

in

possession of strong drink.

V.

The

AFRICAZSr

The appellant

State.

in the lower Court

had pleaded not

guilty,

on

the ground that he was not a coloured person.

From the evidence for the prosecution it appeared that the
accused associated with coloured people, and that his name did
not appear on the Field-Cornet's lists
that he always called
certain D. J. Jacobs " baas," and that he had once admitted that
;

he was a coloured person.

The Field-Cornet

of Pretoria stated that the appellant

was

of

dark complexion, and that there were persons of even darker
colour

who were

inscribed on his

lists.

The accused testified that .his father was a German in Cape
Town, and that his mother was of Dutch descent that he had
only stated in fun that he was a coloured person, and he called
;

witnesses to support his statement.

The lower Court decided that he was a coloured
from

this finding

a

now

person, and

appealed.

In the case of The State v. Swartz,
was held that there must be proof that the accused
the onus is on the State.
coloured person

De

Korte, for the appellant

4 0. E. 242,
is

he

:

it

;

Ameshoff, for the State:

The onus

is

on the accused.

It is

a generally accepted rule in this country that a Kaffir, when he
in the witness box, is considered a coloured person without

is

further proof.

Where would one draw the

line

amidst the various

shades of colour which prevail in South Africa ? It is according
to the spirit of our laws that where a person is charged as being
a coloured person, the onus rests on him to show that he is
not one.
Counsel asked that further evidence should be admitted on
the question.

The Court was

of opinion that the

benefit of the doubt

and

accused was entitled to the

on account of the insufficiency of the evidence,

set the conviction aside.

;;
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RAND CENTRAL ORE REDUCTION COMPANY

Coram

:

GREGOROWSKI,
C.J.

ESoER,
REITZ,

SMITH.

1898

SUBSIDENCE OF GROUND—DAMAGE TO BUILDINGS
—LIABILITY.

18 March.

Where ground had been used for mining purposes and a portion had subsequently
been sold, to M. and a portion to R., and B. had laid ont the ground so purchased in stands, and 8. had leased one of the said stands and built a house
thereon, and where damage was subsequently caused to the house by the subsidence of the contiguous ground which belonged to B., owing to an abandoned
Held, that B. was not liable for the damage
shaft of which B. was ignorant.
caused

to the house.

This was an appeal from the judgment of the Landdrost of
Johannesburg given on the 19th August, 1897, in which the
appellant was the defendant, and the respondent plaintiff. The

was the registered owner of
Township
that the
defendant was the registered owner of certain claims on Turfthat
fontein adjoining the south boundary of the said stand
built
which
had
been
by
the
plaintiff
on the said stand was a house

summons

set forth that the plaintiff

Stand No. 819, Small

Street,

Marshall's

;

;

that since a certain date previous to January, 1897^ there existed
a shaft on the said ruining area which shaft
to the said stand
filled

up

;

;

was

in close proximity

that the said shaft had not been properly

that in January, 1897, the ground on which the said

house had been built began to subside in the direction of the shaft
that when the ground began to show signs of subsidence the
plaintiff warned the defendant to have the said shaft properly
filled up, but that the defendant failed to do so, in consequence
of

which damage

house.

The

to the extent of 101. 12s.

plaintiff

was done to the

claimed this amount as damages.

said

From

it appeared that all the ground had previously
belonged to the Treasury G. M. Company, and had been used
One portion of the ground had been
for mining purposes.

the evidence

Township Syndicate and another portion
Company had on the ground
to the defendant.
purchased by the defendant company sunk a shaft, which had
been subsequently abandoned and filled up before the sale to the
sold to the Marshall's

The Treasury G. M.

J.
J.
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defendant company, which was ignorant of the existence of the
RanTcbn- ^b^^*- When the plaintiff leased a stand from the Marshall's
TRAL Oke Township Syndicate and built a house thereon, there
was no
Company Sign of the existence of any old shaft on the adjoining" ground.
1898

Smhh.

^^^

^^^^^

^^^ ^°^

therein began
"AofkigGJ.''

to

properly

'^^^^

up, and

the ground
ground on which
Immediately the ground

filled

subside, which caused the

^^^^^ ^^^ ^'^^^^ *° subside.
began to subside the plaintiff had given notice to the defendant
company, and requested that steps should be taken to prevent
any further subsidence. The Landdrost was of opinion that the

*^®

defendant company must be presumed to have known of the
existence of the shaft, and that
to

have

it

filled

up

it

was bound

to prevent damage.

favour of the plaintiff for

23?.

to

He

have taken steps

gave judgment

with the costs.

in

The defendant

appealed against this judgment.
Wessels, for the appellant

As a

:

of the existence of the shaft.

fact the appellant

was ignorant

There can be no question of lateral

When

the Marshall's Township Syndicate bought the
was mining ground. The purpose of the ground was
changed, and stands were laid out on it, and the appellant was

support.

ground

it

not liable for the consequences.

Assume,

for instance, that a

cavern instead of a disused shaft had been found, would the appellant have been liable for

ground

?

any damage caused by subsidence

{Partridge v. Lent, 3

M. & W. pp.

of the

220, 229.)

The company was warned in
It was the
it was hable.
duty of the appellants to have had the shaft filled up. The
respondent could not have gone on the ground to do it.
Coster,

for

the respondent

:

January, 1897, and from that moment

Gkegorowski, Acting C.J. According to the facts of this case,
the appellant company could not be held liable for any damages.
The appeal must be allowed. The judgment of the Court below
must be changed into one in favour of the defendant with costs.
:

BssBB and Eeitz,

were of the same opinion.

JJ.,

Attorney for the appellant

:

Attorneys for the respondent

O. J. Rice.
:

Webber and Kennerley.

:
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DORETTA WASSERZUG

Coram
ESSExi,

J.

1898

MOSES WASSERZUG.

26 March.
18 April.

DIVORCE—FOREIGN
MARRIAGE—SCOTCH
LAW—EVIDENCE
THEREOF—COMMUNITY OF GOODS—DIVISION OF THE
ESTATE.

A

marriaje without antenuptial contract was contracted in Scotland where both
spouse were then domiciled. Subsequently the parties came to South Africa, and
the

marriage was dissolved by reason of adultery committed by the defemlant in

Evidence was admitted

this country.

to

show what

the Scotch

reference to the division of the estate on dissolution of marriage,

was given

accordingly.

The innocent party was

property she had brought into the estate besides

Law was

with

and judgment

declared entitled to the

to the

half of the common

property in possession of the husband.

This was an action heard in the Circuit Court at Johannesburg.
plaintiff sued the defendant for divorce on account of adultery,

The
and

for a division of the estate.

The

parties were married at

Glasgow in Scotland on the 7th January, 1891.

Subsequently

they came to South Africa, and the plaintiff alleged that the defendant had committed adultery in February, 1898, at JohannesThe defendant admitted, but pleaded specially that the
burg.
plaintiff

and the defendant both belonged to the Jewish persuasion,

that the plaintiff had not borne any children to the defendant,
and that in consequence the defendant was deprived of his
" kadisha."

He

prayed that the estate should not be divided, and

that he should not be condemned in the costs of the suit.
This novel and unusual plea was withdrawn at the hearing, and
the only question which had to be decided was in what way

the estate should be divided.

On

behalf of the plaintiff a certain

Morrison was called as a witness, who testified that he was
of the High Court of Scotland, and as such was
cognizant of the Scotch Law. The marriage having been con-

Hugh

an actionary

tracted in 1891, was regulated by the Married Women's Property
Act of 1881 (Scotland). By this law the immovable property

excluded from the communio bonorum in case of
dissolution of marriage, the rights of the wife are the same as in
E
of the wife

is
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case of the death of the husband.

Where

there were no children

^^^ ^^^® ^^^ entitled to half the movable goods.

DoKETTA
Wasserzug Bell's Principles of the

could therefore claim her
Moses
Wassbbzug.
Auret, for the plaintiff

Ess^ J.

—

of the marriage.

Law

of Scotland, par. 1622.

own goods and
:

for

vol.

423, re

i.

defendant,

the

sub-voce " divorce,"

Law,

half of the estate.

The Court must

no immovable here, and the rule
must be observed,

follow the lex domicilii

of mdbilia

referred

to

and sub-voce " marriage
communio honorum,

Bell's

"
;

Dictionary

Burge's Colonial
Cur. ad

for

by

There

non habent sequelam

vult.

18th April, 1898.

Postea.

EssBK,

quoted

The wife

Black v. Black's Executors, 3 Juta, 200.

is

Lagerwey,

He

J.

:

In this case a dissolution of marriage

is

prayed

The evidence supports

reason of the defendant's adultery.

is no difficulty in declaring the marriage
The parties were married on the 7th January, 1891,
Scotland, and now the question arises, to what property of the

the summons, and there
dissolved.

in

marriage

is

the plaintiff entitled ?

It

is

contended that com-

under the law of Scotland, although I
in name, and different from our law.
only
it
is
so
opinion
of
am
the movable goods of the wife are
of
1881,
law
the
According to

munity

of property exists

excluded from the communio honorum, and she

is

entitled to ask

for restitution thereof.

The value thereof
1

Is

she,

however, besides, as

entitled to half of the

and not contradicted, is 450L
testified by the Scotch Attorney,

as proved,

common

stock ?

Prmciples of the Law of Scotland, vol. ii., par. 1547,
states that " the movable property of the parties (at common law)
be under his unis ipso jure assigned to the husband as a fund to
It is the fund of maincontrolled power during the marriage.
Bell's

tenance of the parties, and of their children during the marriage,
and is divisible in certain shares after the marriage is dissolved."
thus different from our communio honorum as also stated by
the Supreme Court of the Cape Colony in the case of Black v.
It is

BlacWs Executors, 3 Juta, 203. Everything depends on fixing
the certain shares, and this depends whether there are children or
If there are children they get
not.
(Bell's Principles, 1579.)

^

.

:
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and the heirs of the husband, or in the event of a divorce,
1898
""^
the husband gets one-third. If there are no children the common
t.
Stock IS divided into two parts. This is contrary to the law of Wassebzug
one-third,

1855, as quoted in the case of Black v. Black's Executors.

It is

^^^j^

by Mr. Morrison, that the plaintiff is here entitled Wasseeoto.
being the amount brought into the marriage by her, and es^j.

clear, as stated

to 450Z.,

common

to half of the

Judgment

stock in the possession of her husband.

will, therefore,

Attorneys for

plaintiff

Baumann and

:

Attorney for defendant

be entered with costs for the

:

Wi C.

—

plaintiff.

Oregorowski.

Peelers.

NETHERLANDS

S.

A.

RAILWAY

Coram

GREGOROWSKI,
C.J.

MALHERBE &

JORISSEN, J.

CO.

1898

CARRIER—NEGLIGENCE^PECIAL AGREEMENT- -LIABILITY
FOR NON-DELIVERY.
Where certain oxen had been delivered to the appellant company for conveyance
and one had been lost in transit. Held, that in the absence of proof that it
had been carried at the risk of the sender, the company was liable for the
damage suffered. The decision in N. S. A. R. v. lieYitt followed.

This was an appeal from the Judicial Commissioner at JohannesThe facts are fully stated in the judgment.

burg.

There are two
N. S. A. B. v.
Levitt, namely, that a special contract was made, and that therefore the company was not liable ; and (2) the oxen were conveyed.
They were placed ia a truck by the owner. One ox disappeared
Senders had to truck the oxen themselves. Respondent must
prove that the appellant had interfered with the oxen. The
respondent elected to send oxen at lower tariff. The onus is on
Wessels (with

him

points in this case

the respondent.

;

Goster), for the appellant

one

is

:

similar to the case of

Tregida v. Golonial Government, 7 0. T, R. 67.

28 March.
22 April.
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Curlewis, for the respondent

1898

NembbkLANDS S.A.
„_

Malhbrbe

&

(Jo.

^'^SOTwski,

:

If

the ox had died or was injured

^^^ °^^^ would have been on the respondent, but not where it had
not been dehvered. Story on Bailments, section 549. At owner's
risk does not reUeve carrier absolutely.

Section 23 must be read
together with section 21 and section 25-(e)' of the reeulations.
°
^
Coster, in reply
Sections 24 and 25 do not apply to this
they apply only to the ordinary tariff, but not section 23 (6).
:

Gregorowski,

C.J.

:

On

case,

the 30th December, 1896, the

re-

spondents delivered 59 oxen at Volksrust station to the appellant

company

for

On

conveyance to Johannesburg.

nesburg, one ox was found to have broken

arrival at Johan-

his back.

4th January, 1897, there was another consignment

one of the oxen was not dehvered.
101. for

The way-bills

of

The N. S. A. B.

v.

consignor took upon himself

all risk of

section 23
4:1.

(&),

for the injury to
in the

same

Co., viz. that the

conveyance, according to

of the general regulations.

The company tendered

with costs up to the 26th April, and pleaded further that the

respondents had taken upon themselves
in terms of section 23 (h).

ment

me

il.

both consignments were

terms as in the case of Levitt

the

The respondents claimed

the non-delivery of the one ox, and

the other.

On

of 89 oxen,

for the full

in the case of

The

amount with
N.

all

risk of

conveyance

Judicial Commissioner gave judgcosts.

For the reasons given by

S. A. B. Co. v. Levitt, I

the appeal should be dismissed with costs.

am

of opinion that
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TARBUTT AND QUENTIN

Coram :

GRE60ROWSKI,
ACTING C.J.

V.

SALTMARSHE AND OTHERS.
1898

FOREIGN PLAINTIFFS—SECURITY FOR
Where

28 March.

COSTS.

and one of them possesses immovable property,
who are peregrini and are not owners of immovable

there are several plaintiffs

the other plaintiffs

property must give security for

costs.

This was an application

for removal of bar; and for an order
compelling the plaintiffs in the case of Saltmarshe and Others v.
Tarhutt and Quentin to give proper security for costs. It appeared
that W. S. Webber, attorney for Tarbutt, had notified his willing-

ness to enter appearance as soon as security for the costs had been

given by the

was barred.

Security was not found, and Tarbutt

plaintiffs.

Thereupon

this application

was made.

The

peti-

tion set forth that the plaintiffs were all resident outside of the
State,
It

and were not possessed

of

any immovable property

appeared, however, from the affidavit of

J.

here.

D. Puster, who was

the representative of Saltmarshe, that Saltmarshe was possessed

immovable property to the value of about 8G001., and that he
was only temporarily absent. It was alleged that the aforesaid
property was more than sufficient to cover all costs and that the
of

plaintiffs

were

liable singuli in solidum for the costs.

Esselen (with

him

Auret), for the applicants

:

Tarbutt can

re-

cover the costs from any one of the plaintiffs. The fact that
Saltmarshe was the owner of considerable immovable property

away

does not take

the other plaintiffs

movable property

the right of Tarbutt to claim security from

who

in this

are domiciled abroad,

and have no im-

country {Schunke v. Taylor and Symonds,

8 Juta, p. 108).

Wessels (with

who

is

Venables,

1

for the respondents

who

possesses

:

A

plaintiff

immovable property

is not obhged to give security for costs.
Williams
Menz. p. 291.
Saltmarshe, one of the plaintiffs.

in this country,
v.

him De Waal),

domiciled abroad, but
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is

the owner of immovable- property in this country, and this

Tarbutt, therefore,
Taebutt and property is sufficient to cover all costs.
QuENTiN
need have no fear for his costs from the other plaintiffs.
V.

Salt-

MAKHSHE
AND Others.

—
—

Grbgoeowski, actine
o

O.J.

'

:

I

am

of opinion
that Tarbutt
r

^cfta °Tf J

'

is

^

not obliged to look only to Saltmarshe for security for his
'^^* ^^^^ *°

*^® other plaintiffs.

He has

costs,

the right to claim security

from them inasmuch as they are domiciled abroad, and do not
possess any immovable property in this, State. It may happen
that the other plaintiffs and not Saltmarshe may be condemned
The application must, therefore, be granted. The
in the costs.
and the other plaintiffs be ordered to give
will
be
removed
bar
proper security for the costs in the case.
Attorneys for applicants

Attorney for respondents

Coram

ESSER,

Webber and Kennerley.

:

:

J.

H. L. Findlay.

W. M. PHILIP

:

AND

R.

LESLIE

J.

1898

THE TRANSVAAL GOLD

FIELDS, LIMITED.

29 March.

ARCHITECTS CERTIFICATES—LIABILITY—NEGLIGENCE.
Architects are liable to their employers for negligence in giving certificates for

payment

to contractors.

The

plaintiffs

had

the supervision as architects in

of a certain building for the defendant, and gave certificates to the
contractor engaged for the installation of the electric fittings upon which

the erection

payment was made by the defendant. It appeared later on that the installa.
tion was faulty and useless, hut that such defects could only be discovered by
an expert. The plaintiffs alleged that they were not liable, as they had
nothing to do with the quality of the work, and their certificates only meant to
show the amount ofworh which had been done according to the specifications.
Held, that the plaintiffs were hound, to employ an expert if they themselves
had no knowledge of the particular work, and that consequently they were
liable for damages sustained by the defendant.

In this action heard at the Circuit Court, Johannesburg, the
plaintiffs

sued the defendant for payment of 681Z. 10s. 6d.

The
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on the 5th December, 1895, a verbal
agreement was entered into at Johannesbm'g between the plaintiffs ^_ jj, Phuip
-^n"
and the defendant whereby it was agreed that the plaintiffs should
make certain plans and specifications for the defendant for the
v.
erection of a certain building on Stand No. 743, Johannesburg, '^^ Tbans-

set forth that

'

belonging to the defendant, and in case the defendant should Fields, Ltd.

approve of the said plans, the

plaintiffs

would be engaged as
payment

architects for the erection of the said buildings against
of the usual fee of 5 per cent,

building
plaintiffs

on the contract price

of the said

that the plans and specifications drawn up by the

;

were approved of by the defendant, and the plaintiffs
agreement had supervised the erection of the

in terms of their said

said buildings

that the contract price of the said building was

;

19,387L lis. lOd., and that the building had been completed on
the 23rd September, 1897, and that the plaintiffs were entitled

an amount of 981 L 10s. 6d., less 300L, already
The defendant company in its plea alleged
that it was entitled according to its claim in reconvention to deduct
a sum of 172L 17s. 6d., and that they had tendered the balance
of 508Z. 13s. to the plaintiffs, but which they had refused to accept.
The claim in reconvention set forth that the plaintiffs had been
for their services to

paid on account.

employed to supervise all work in connection with the building
and, amongst other things, the proper installation of electric
that the contractor who had to carry out the installation
light
that the
had contracted to do so for the sum of 374?. 17s. 6d.
plaintiffs as architects had given their certificates for the sum of
308Z., and upon these certificates the said contractor was paid
that the work of the said contractor had been done in a negligent
and unworkmanlike manner, but the plaintiffs notwithstanding
in breach of their duty had negligently and improperly approved
that the work had been done so badly that the
of said work
defendant was obliged to have the work done over again by
Messrs. Eeunert and Lenz, for which it had to pay an amount
;

;

;

;

of

234L

5s.

owing to the negligence

of the plaintiffs

;

that inci-

dental costs were incurred by Eeunert and Lenz to the extent of
51. 10s. according to their account, and the defendant is thus
entitled to

The

an amount of

had to supervise the erection of the building and
of the electric light fitting, and had to do so only

alleged that they

the installation

from the plaintiffs.
answer to the claim in reconvention

172/. 17s. 6d.

in their

plaintiffs
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virtue of their agreement with the defendant as architects,
and that they were not in any way hable under said contract or
R Leslie otherwise for the quaUty of the work, the installation or of the
V.
fittings.
Further they deny that they had been neghgent in the
of their duty under their said agreement.
performance
The
VAAL Gold

W. M.

jjy

Philip

Fields, Ltd.
Esseis J.

defendant Called three electrical engineers,
installation

was bad and

useless,

the whole work over again.

and that

it

who

stated that the

was necessary

to do

In cross-examination, they admitted

was not easy to discover the faults, as a special test was
had to be done by an electrical engineer. The
representative of the defendant company testified that the plaintiff
Leslie had told him at the finish of the building that they (plaintiffs)
were not electrical engineers, but not at the time when the certificates were given.
He would not have paid if the plaintiffs had
not certified that the amount was due. They had never told
him that the supervision of this work was not their duty. They
that

it

necessary, which

got a commission on the whole cost of the building including the
electrical installation.
The plaintiffs had entered into an agreement for the installation with the contractors who had put it in.
The plaintiff Leshe stated that the tenders for the installation
of the electrical Ught had been submitted to the defendant and
that the contractor had been selected by the defendant, notwithstanding that he had recommended some one else. He

did not supervise the quahty of the work, but only saw that it
was according to specification. His duty was to see that the
amount of work was done, but he had nothing to do with the quahty.
He only had a general supervision, the details had to be done by

the contractors.
tects

In support of his contention three other archi-

were called by the

Smuts, for the

plaintiffs.

plaintiffs.

Auret (with him Ameshojf), for the defendant.

EssBR, J.
an architect

He

is

:

is

The Court cannot accept the contention that
not responsible for the certificates given by him.

the person

who has

the supervision over the work, and

carried out according to the plans

who

and
an expert placed to look after the work, and
where he has no knowledge of some particular part of the work, it
has to see that
tions, as

it is

such he

is

specifica-

;
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duty to appoint an expert so as to justify himself over against
If he fails to do so, he is himself hable as an

the employer.

1898

-^ mTphilip

and
means of course only for gross negligence. This is
^^"^
the case here, where the architect possessed no knowledge, and
yet gave two certificates. Does this amount to gross negligence ? t=e Transexpert, this

'

He

could have protected himself by postponing payment, or have
appointed an engineer, with the consent of the defendant company.
There must be judgment for 503?. 3s., for the plaintiffs in

convention and

must pay the

plaintiffs

Attorneys for the

plaintiffs

C.

C.

:

GEORGE &

costs of the action.

Hull and Hofmeyr.

Co.

JAMES SHEPPERD.

v.

JS'^^-\
ESSER, J.

SALE—BROKER'S NOTE—GUARANTEE.
0. sold a certain

amount of Waterloo flour

accept delivery of the flour.

of the broker's
not entitled

and

note,

to S.

through a broker.

1898
S. refused to 30, 31 March,

Held, that the parties were bound by the terms

that in the absence

of any special contract, S. was

refuse delivery unless he could prove that the flour

to

was not of a

merchantable quality.

This was an action heard at the Johannesburg Circuit Court.

The

plaintiff

1177L

sued the defendant for payment of the

3s. 9d. as

damages

for breach of contract.

sum

of

The summons

on business under the style
on the 24th August, 1897, through one
James Gemmill, acting as broker, sell to the defendant 4000 bags
of Waterloo flour at 14s. per bag, according to broker's note
that during the months of August and September, 1897, the
set forth that the plaintiff, carrying

of C. C.

George

&

Esaer, J.

Solomon and Thomson.

:

Attorneys for the defendant

fields, Ltd.

Co., did,

plaintiff had delivered 460 bags of flour to the defendant, who
that the plaintiff, on the 24th September,
had accepted them
1897, had tendered the remaining 3540 bags against payment
of the purchase price of 2800Z., which tender had, however, been
refused, and that by reason of the refusal of the defendant to
carry out his contract the plaintiff has suffered damage to the
extent of 11791. 3s. 9d. The annexed broker's note was as follows
;

:

58
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C. 0.

James Gemmill, General Broker, sold to James Shepperd.
Bought
through C. C. George & Co., four thousand (4000) bags
George

&Co.

Waterloo

flour, 14s. a bag,

payable 30 days after date.

James Shep- 3^- per bag.
PEBD.

Commission

T
n
Jambs
Gemmill.

The defendant

in his plea admitted the broker's note, but
did not contain the contract between the plaintiff
and the defendant, but that it was only a memorandum of the

pleaded that

it

made by the broker in course of business, and was
intended only to be such. He denied having received the 460
bags in terms of the said contract, but admitted that at the time
qi the delivery of the said bags he had no time or opportunity to
examine them, but, relying on the good faith of the defendant,

transaction

had sold 40 bags to certain Perry & Co. This amount of flour
had been consumed, and the defendant tendered the sum of 281.
as being the value thereof.

Further, defendant pleaded that

on the 24th August, 1897, the plaintiff, Hugh Gemmill, who acted
as agent for the plaintiff, had made an offer to the defendant
to sell him 4000 bags of good Waterloo flour, being a fresh shipment which had recently arrived at Natal for the sum of 14s. per
bag, the flour to be delivered at the stores of the defendant at

Johannesburg

that by virtue of these representations the eon-

;

tract in terms of broker's note
as the flour

was unable

was

at

Durban

had been entered upon

;

that

at the time of the contract the defendant

to inspect the said flour, but thait within a reasonable

time after the delivery of the 460 bags the defendant had examined

them and found that the flour was not in the condition and state
that it was not good, wholesome Waterloo flour
as agreed upon
;

nor a recent shipment, but, on the contrary, was bad, unwhole-

some and damaged, had a sour and
smell, and was in a lumpy condition

bitter taste, emitted a bad
;

that the defendant had in

consequence refused to accept the said flour, and

had given

the

do so and of his repudiation of
the said contract, and in consequence thereof the plaintiff had
taken back the 420 bags.
plaintiff notice of his refusal to

As an alternative

plea, the

defendant pleaded that the

plaintiff

through his agent, Gemmill, had, on the 24th August, 1897,
offered to sell to the defendant 4000 bags of Waterloo flour upon
the terms and conditions stated in the broker's note, which offer

SOUTH AFRICAN LAW REPORTS
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had been accepted by the defendant, that the defendant had no
opportunity to inspect the flour and had purchased it entirely
q
upon the description given by the plaintiff's agent
that the
;

1898

c.^tejEOE

&

Co.

defendant with regard to the 420 bags discovered that they did james^Shepp™»not contain Waterloo flour, nor was it of a merchantable and saleable quality, and that the defendant had refused to accept

The defendant made

it.

a claim in reconvention for 250Z. for damages

for breach of contract.

The

replication

was a general

denial.

Auret (with him Ameshoff and Papenjus), for the
on the Sale of Goods, p. 204.

plaintiff,

referred to Campbell

Maasdorp (with him Smuts), for the defendant
Where the
and also the subject of the purchase and sale
and a latent defect exists, the purchaser has the right to rely on
:

parties are present

the

He

sale.

can always institute the

Where

actio rehibitoria.

purchaser

is

in the

a sale

is

same position

actio quanti

minoris or

according to description, the

as in the

first

Where

instance.

the goods do not answer to the description, or the goods are defective, the

purchaser has the same kind of action {Irvine

Co. v.

<&

Berg Buck, 1879, p. 183).
Merchantable signifies saleable everywhere in the country, thus
either at Pietersburg or Ventersburg.

Smuts on the same side
The second plea is founded on the
Waterloo flour should have been delivered. If we inquire what must be guaranteed, the English law says that an
:

fact that

article

described

specifically

Sale, 4th edit. p.

must be merchantable (Benjamin

Jones v. Just, L. B. 3 Q. B. 197).

This

case has been accepted in the Cape Colony in Ferguson v.

Wood

on

654

;

Bros., 4 Juta, 111.

Caveat emptor

is

not applicable where the purchaser has no

The Eoman-Dutch law goes

opportunity to examine the goods.
further

:

where there

does not apply.

is

a latent defect the

As soon

as the facts

In the

justified in returning the flour.

there

was a

defect, yet the goods

and an action was

made

still

question

instituted to

larger profits

is

not whether

whether the

flour

if

maxim

came

of caveat emptor

to our notice,

case of

were sold with a

show that the

we were

Irvine

&

plaintiff could

the goods had not been defective.

we

was bad.

Co.,

profit of 3Z.,

have

The

could have sold at a profit, but only

An
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C. c.

^

Auret in reply

George 0^
Co.

There could have been no misrepresentation
have been inspected at Durban or

:

The

^^'^ side.

flour could

elsewhere.

V.

James ShbpPEED.
Esser^j.

EssBE,

J.

:

The

plaintiff in this case sold to the defendant

through a broker 4000 bags of Waterloo flour at 14s. per bag.
This amount of flour was tendered, but only forty bags were
accepted by the defendant
the remainder was sold by auction
on the account of the defendant, and the plaintiff now claims
;

imi. 3s. M., being the difference between the purchase price
and the amount the flour realizedat the public sale. The defendant
pleaded firstly that the flour was not according to the broker's
note, as it had to be good, wholesome flour and a recent shipment,
whereas it was bad, unwholesome, damaged, sour, bitter, illsmelling, old, and lumpy
and, secondly, that he had no opportunity to examine the flour, and could therefore ask that it should
;

be merchantable, whereas the flour in fact was not Waterloo
and was unsaleable. He claimed further in reconvention

flour,

the

sum

of 250Z.

It

appears to me, as regards the

that

first plea,

the parties are bound by the broker's note and the question deter-

mined alone according

to the terms thereof.

the defendant can therefore be dismissed

;

The

first

plea of

as regards the second

it will be advisable to accept the fact that the defendant had
no opportunity to inspect the flour, and we come, then, to the
principle laid down in England and accepted in the Cape Colony
I wish to
in the case of Ferguson v. Woods Bros., 4 Juta, 111.

plea,

am

follow this ease entirely, as I

before the Court

Here

is

of opinion that the case

now

exceptionally similar to the case of Ferguson.

also the question resolves itself into the fact

whether the

that it was Waterloo flour the
flour is merchantable or not
defendant, who had never bought this kind of flour before, cannot
deny. We have the evidence of the bakers over against the
;

millers.

The bakers used the

that good bread was

made

sifted a large quantity of

was impossible by mixing
appears to

who had

it.

and found, as a general rule
miller, on the other hand,

A

lumps out
it

to

of several bags

;

stated

make good boermeal from

it.

it

It

that the evidence of the bakers and other persons

and had found it answered their
more to be relied on than the miller, who had more
critically examined the flour, also than of the dealers who

purposes,
or less

me

flour,

of

ultimately used the flour
is

:
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tried to dispose of the flour

to be
flour

amongst a community who seemed
more fastidious than the people of Johannesburg. The
was sold at Johannesburg, where it had to be delivered,

and that

in consequence of the state of the

market

it

for a less price is

was

1898
(,

c"gbokge

&

Co.

sold james"shepi'^kdclear

no proof of its being unsaleable. It is
that the flour was not of the best quality, but as Waterloo flour
it was merchantable.
It may even be assumed that some bags

Esl^J.

had been damaged by sea water, in the same way as there were
some bags of superior quality but then we have the fact that the
;

plaintiff offered the

defendant before deUvery to take back aU
damaged bags, and. he appears to have agreed to it. Lastly, the
onus of proof of the unmerchantable quality of the flour rests

on the defendant, and in case of doubt the plaintiff must have
The Court was of opinion that the defendant
was not justified to have acted in the way he did, and gave judgthe benefit thereof.

ment

for the plaintiff in the terms of the

Attorney for the
Attorneys for

P.

KOK

plaintiff

tiie

:

M.

J.

costs.

H. W. Smith.

defendant

V.

summons with

:

Baumann and

KOK

{nee

CfregorowsM,

DE POOKTER).

DIVORCE—MALICIOUS DESERTION.
In an

action for divorce by reason of malicioua desertion in which the defendant

declared that she refused to return to the plaintiff, a decree of divorce

granted without first calling upon the defendant

to restore

This was an action for divorce on account of mahcious desertion.
plaintiff' and defendant were married on the 26th September,
1882, at Dordrecht, HoUand. Further, the summons aUeged

The

in the Transvaal

Holland in June, 1895, to come and settle
that in the beginning of 1897 his wife and

;

left

came from Holland, and that the defendant, after
her arrival at Johannesburg in July, 1897, had left the three
children with the plaintiff, and had maUciously deserted him
three children

JORISSEN, J.

was

conjugal rights

within a certain time.

that the plaintiff had

Coram

GREGOROWSKI,
ACTING G.J.

•'°"°

3j March
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p"kok
V.

\ne-e

DE

PooBTBK).

and had refused to return

The plamtiff claimed the

to him.

custody of the children.

The defendant denied that she had refused to return to the
and pleaded specially that when she arrived in this
country with the children in July, 1897, she left them with her
husband whilst she came to Pretoria to exercise the calling of a
midwife, and that she had on various occasions written to her
husband to be allowed to see her children that she never received
any answer to her letters that she now refuses to return to her
husband, and that she is earning sufficient to support one of her
plaintiff,

;

;

She therefore prayed that

children.

in case her marriage should

be dissolved that one child should be given up to her.

The
The

replication

was a general

denial.

plaintiff stated in his evidence that the defendant only

stayed with him a few hours after her arrival from Europe that
he went out with his children, and that when he returned home
she had gone away
that afterwards he discovered that she had
gone to Pretoria. He denied that she had ever offered to return.
;

;

The defendant, on the contrary, declared that the plaintiff'
She had offered by letter
to return to him, but she had received no answer.
She refused

treated her very coolly after her arrival.

now

to return to him.

De Wet,

for the plaintiff

asked for a

:

clearly proved, and
inasmuch as the defendant had

The desertion was

final order of divorce,

declared her unwiUingness to return to the plaintiff

(a).

Kakebeeke, for the defendant, contra.

The Court declared the marriage between the plaintiff and
defendant dissolved, and ordered the custody of the children to
be given to the
all

the defendant to have access to

plaintiff,

reasonable times

If it

(a).

them

at

should subsequently appear that

the care of the children was neglected, the defendant could apply
to the Court again.
Attorneys for the plaintiff

Attorney for the defendant
(a)

In the later case of

Eoux and

:

De

:

8.

Ballot.

K. H. Lingbeeh.

GrijsY.

De

Grijs, T. S. (1906), p. 306, the

refused to dispense with the preliminary order for restitution.

Court

:
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WILLIAM ABLER

BARNATO BROS.

v.

Coram

GREGOROWSKI,
C.J.

PARTNERSHIP—JOINT INTEREST IN CLAIMS—MEASURE

MORICE, J.
ESSER, J.

OP DAMAGES.
The. plaintiff

and

the defendants

interests in claims

The defendants refused

dants^ name.
his

own name.

was not

into

a

contract to divide certain
IS'JS

to transfer the plaintiff's interest into

Held, per OregorowsJci, C.J., and Esser,

entitled to

that plaintiff

had entered

which they held and which were registered in the defenJ., that the plaintiff

have his share registered in his own name.

was so

entitled but not entitled to

Per Morice,

J.,

any damages.

An

action for the transfer of certain interests in certain claims

and

for damages.

The

facts

appear fully from the judgments.

Maasdor-p (with him Coster and Dickson), for the

plaintiff,

referred to the

correspondence as proving the correctness of

plaintiff's story.

had an interest in the
As to damages, he quoted
The BepMic Gold Mining Syndicate, 2 S. A. E.

claims, he

is

Van Beenen

Assuming the

plaintiff

entitled to deal with
v.

it.

Laing (& Co. v. Munnih <& Van der Bijl, 2 Searle, p. 35
Lippert v.
Hutton V. Black Beef G. M. Co., 7 Juta, p. 81
Mayne on Damages (4th edit.), p. 585
Adler, 5 Juta, 397
236

;

;

;

;

Voet,

6. 1. 32.

;

35.

Leonard (with him Wessels, Esselen, and Curlewis), for the
The plaintiff was not a partner he had merely an

defendants

:

;

The defendants alone could deal with them.
Adler could have dealt with the shares it was not necessary that
he should actually have them (Wilson and Cinnamon v. Hroschler,
interest in the claims.

;

7 C. T. E. 289).
Cur. ad
Postea.

vult.

29th August, 1898.

Geegoeowski, C.J. In this case the summons alleges that an
agreement was entered into in September, 1894, by which it was
agreed that the plaintiff should proceed to Johannesburg to assist
:

S.

B. Joel, one of the defendants and the representative of the

firm at Johannesburg.

In consideration of his service the plaintiff was to be entitled
to one-sixth share in

any new business undertaken by the

firm.

3 April.
8 August.

29 August.
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WiMJAM
Adleb
Baenato
Bbos.
Giegorowski,
^'^-

On

the 28th October, 1894, a note to S. B. Joel was written by

Barnie Barnato in a pocket-book of the plaintiff to the following
effect
"I have promised him (the plaintiff) any new business,
:

to let

him have one-sixth
The agreement

us here."

he has been a tower of strength to
is acknowledged, and it was admitted

;

On both sides that between S. B. Joel and the plaintiff in Johannesburg one-sixth was mutually later on changed to 15 per cent.

The dispute

is

whether the

plaintiff is entitled to separate transfer

the different properties purchased after the arrival of the

of

Johannesburg in 1894. The properties in which the
has an interest under this agreement are 67 claims on
Langlaagte purchased on the 19th November, 1894, for 6500^.,
plaintiff at

•

plaintiff

being the Croesus Deep Level No.

1

Block

;

(2)

a three-quarter

share in 144 claims, being the Croesus Deep Level No. 2 Block,

purchased on the 7th December, 1894, for

3,600i!

(3)

;

63 one-third

claims on Klippoortje purchased on the 31st December, 1894, for
1266Z. 13s. id.

The summons

sets forth that it

was agreed that

these claims would only be temporarily transferred in the
S.

name

of

B. Joel, and that the plaintiff could at any rate claim transfer

separately of his 15 per cent, interest.

the

summons

Further,

it is

stated in

that in January, 1895, the plaintiff purchased 283

claims on Volgelstruisfontein for 1415?. and that in March, 1895,
he ceded two-thirds share to the defendants in the said claims.

These claims on Vogelstruisfontein have also been transferred
the

was

name

of S. B. Joel.

in

Later on, in September, 1895, a company

by the defendants, called the Barnato Consolidated
Mines, Ltd., and to this company was ceded the defendant's
interest in the above properties, viz. 85 per cent, in the claims on
Langlaagte and Klippoortje and 66f per cent, of the Vogelstruisfontein claims.
The remaining interest which belonged to the
plaintiff', namely 15 per cent, and 33^ per cent, respectively, is
still in the name of S. B. Joel, and the plaintiff wishes for transfer
of his interest in his own name.
Further, the plaintiff claims
50,000i. damages by reason of transfer of his interest in these
propertieswhich was refused to him in October, 1895, by the defendants, and a great deal of evidence on this question of damages
was taken in London. It appears from this that the plaintiff in
September, 1895, floated a company in London on these and other
properties, and as he could not give transfer of his share in the
properties held by him with Barnato Bros., the directors of the
floated

SOUTH AFRICAN LAW REPOllTS
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floated

shares in the

65

(Adlers Consolidated, Ltd.) kept back 25,000

company belonging

to the plaintiff until he could

give transfer.

These shares were worth at the time on an average
50s. per share, and have now gone down to 10s., and therefore

damages to an amount of 50,000L had been claimed. To prove
the contract between the parties we have the memorandum
written in the plaintiffs pocket-book by Barnie Barnato, who is
since deceased, and the evidence of the plaintiff and S. B. Joel.
They contradict one another on the question in dispute. S. B.
Joel states there was distinct understanding that the properties
in which the plaintiff had 15 per cent, interest would remain under
the administration of Barnato Bros., and by reason of this understanding transfer of the properties was made in the name of Joel.
The plaintiff denies any such understanding.
He alleges that
transfer was only made temporarily and for convenience' sake
into Joel's name.
He regularly paid his liability on the properties,
and considers himself as co-owner with the firm to be entitled to
a share of 15 per cent, and 33^ per cent, of the respective properties.
If the plaintiff's contention is right, then he would be entitled
not only to transfer of his share in his own name, but he would

The defendants are

also be entitled to a division of the claims.

prepared to give transfer to the plaintiff or any other person whom
the plaintiff may select, but only on the condition that the administration for flotation purposes shall remain with Barnato Bros.

The

question is, was there such an express agreement as
by Joel ? We have oath against oath. There is no reason to
give more credence to the evidence of the one than of the other
under these circumstances we must attach weight to the acts and
The
dealings of the parties and to such facts as are undisputed.
original agreement as written in the pocket-book was that the
first

alleged

;

plaintiff

should get a third share in

all

new

transactions.

This

was changed to 15 per cent. The plaintiff says the alteration
was made at Johannesburg by mutual agreement between himself
and Joel
the only reason he can give for the change was that
the calculation was easier. His reasoning I cannot follow. If
the plaintiff was a co-owner, then a sixth share would be equally
easy for account purposes. If the plaintiff, however, had only
an interest in the proceeds, then the mention of 15 per cent, was
;

a

more natural way

that the

summons

of stating his interest.
as originally

drawn

Further,

it is

strange

states that the plaintiff

p

i898
-yj^j^L^M

Adlek
babnato
Bros.
Cregorowski,
*^J-
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was

William

last

Adlbe
V.

Babnato
Bros.

entitled to 15 per cent, of the proceeds of the claims.

These

words have been left out in an amended summons, and it was
stated that they were inserted through a mistake or carelessness
It is curious, however,
of the one who had drawn the summons.

who

that the mistake of the one

drafted the

summons

confirms

Gregorowski the evidence of Joel.
C.J.

It

cannot also he denied that the agreement as stated by the
is the natural result of the position of the parties.

defendants

Claims which form one block are best treated as a whole, and the
who has the greatest interest would be the one who would

party

exercise control of them.

It could

never have been contemplated

that the interests would be separately dealt with,

as, for instance,

that Barnato Bros, would float 85 per cent, of the claims

in one

company and Adler the remaining 15 per cent, in another company. The division of the claims would never have been contemplated, and

if it were contemplated the matter
would not have been made more difficult by altering

share to 15 per cent.
claims, but

it is

a one-sixth

not impossible to divide a block

It is

evident that

of account

it is

easier to divide a

pound

of

of butter

where the ingredients are similar than a block of claims which is
The dealings of the
parties with reference to the Vogelstruisfontein claims also throws
Joel swears that when
light on the relationship of the parties.
he purchased two-third shares of these claims he insisted that a
contract should be entered into between him and Adler with
not of the same nature or heterogeneous.

reference to these claims as they stood in the

name

of Adler.

That he did so cannot be questioned. There is the letter which
Joel wrote to Adler asking for an interview in order to come to
a settlement as to

how

the claims were to be dealt with.

Adler

but no agreement was arrived
I think Joel gives the real reason why the contract was not
at.
entered into, viz. because these claims, including Adler's one-

admits the receipt of the

letter,

third, had been transferred in Joel's name
Adler could give no
was unnecessary.

accordingly a contract

;

satisfactory reason for

this transfer.

Why were not only two-thirds
This would have taken place
correct.

The

if

of the claims transferred to Joel ?

the contention of the plaintiff

into as long as the claims stood in the

was not

is

fact that Joel pressed for a contract to be entered

indifferent or unconcerned.

name

of Adler

Why

shows that he
had there to be a
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contract with reference to the Vogelstruisfontein claims while
there was no agreement with regard to the other claims ? It is
.1

1

,

.

.

.

impossible to give an explanation to this difficulty unless we accept
the evidence of Joel on this point, I thmk that the transfer in

the

name

was not without

i898
,„'

WILLIAM

Adleb
barnato

Bros.
and shows that
Barnato Bros, had to deal with the claims as a whole. It was said Greg^^ski,
that the onus was on the defendants to prove that an agreement,
O.J.
that the defendants were to have the control, existed, and because
of oath against oath the defendants have not done so, and
consequently one should, according to general principles, hold
that the plaintiff is entitled to transfer and division. I would
agree with this contention if there were only oath against oath,
but this is not the case here. Weight must be attached to the
fact that transfer of the claims was made to Joel alone, and not
to Joel and Adler of their respective interests, which could have
been easily done. There must have been a reason why they were
transferred to Joel alone. How is the desire of Joel to have a

of Joel

significance,

contract entered into with regard to the Vogelstruisfontein claims

when they were in the name of Adler,- with his
when these claims were transferred to him ?
The correspondence between him and Adler sufficiently indicates

to be reconciled

entire satisfaction

that he had purchased two-thirds, and therefore I accept Joel's

statement that he wanted a contract by which the control over
the Vogelstruisfontein claims should be vested in Barnato Bros,
in the

same way

as the other claims registered in their names.

All these circumstances give weight to the evidence of Joel

throw the onus on the

The

and

plaintiff to give a satisfactory explanation.

plaintiff stated in his evidence that the

33 per cent, interest

which he had in the Vogelstruisfontein claims was partly for
It would surprise me to learn that he would
friends in England.
persons were entitled over against him
these
acknowledge that
It may be said that as Barnato Bros, had
to separate transfer.
transferred these shares to the Barnato Consolidated Mines, Ltd.,
they have placed it beyond their power to deal with the property
as a whole but it has been stated and not contradicted that the
;

company

is

entirely

under the control of the Barnato firm.

It

has not been alleged that the defendants have not within a reasonable time dealt with the claims or that the defendants should

have put in the share of Adler in the Barnato Consolidated Mines
in order to give Adler an opportunity to make the same profit

;;
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which the firm had made out of the flotation. On the contrary,
Adler admits that he cannot complain of the flotation of the
Barnato ConsoUdated Mines Company. In another action based
on other grounds the
I

J.

am

plaintiff

might perhaps succeed, and therefore
from the instance with

of opinion there should be absolution

costs.

Under these circumstances

it is

not necessary to consider

the question of damages.

MoRiCB,

J.

:

This

is

an action

for the transfer to plaintiff of

payment

his interest in certain claims or for the

of 50,000L damages.

September, 1894, he made a verbal
agreement with the late Barnie Barnato, representing the defen-

The

plaintiff alleges that in

dants, that he should proceed to Johannesburg to assist

S. Joel,

the representative there of Barnato Bros., with advice and other

matters in connection of which he was to receive one-sixth share
new business to be entered into by the defendants that

in all

;

agreement was confirmed by a memorandum written in the
pocket-book of the plaintiff that the plaintiff arrived in Johanthis

;

nesburg about the 19th November

;

that certain claims after that

date were purchased by the defendants

temporarily placed in the

name

that the claims were

;

of S. Joel

;

that

it

was subse-

quently agreed that the share of the plaintiff should be 15 per
cent, instead of one-sixth

;

that the plaintiff had purchased 283

claims on Vogelstruisfontein, and that

it

had been agreed

they should also for the time be registered in the

name

that

of S. Joel

that the plaintiff should have one-third and the defendants twoall these claims were later on transand that 85 per cent, of the claims in
which the plaintiff had 15 per cent, and two-thirds of the claims
in which he had one-third were transferred by the defendants to
the Barnato Consolidated Mines, Ltd., leaving 15 per cent, and

thirds interest therein

;

that

ferred to the defendants,

one-third interest in the claims

still

in the defendants'

name

that in September, 1895, the plaintiff had sold his interest in the
said claims to the Adler's Consolidated Mining

and Land Corporawhich he was to receive 142,500 shares in the said
that he had requested the defendants to give him
his interests which were registered in his name
that

tion, Ltd., for

company

;

transfer of

;

the defendants refused to give transfer except under the condition
that the plaintiff would not deal independently with his interests
or

would claim a division

thereof, but that his interests should

;
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remain under the control of the defendants, subsequently to be
converted into money for the mutual benefit of the plaintiff and
the defendants

;

that by reason thereof the Adler's Consolidated

Company has kept back
plaintiff

was to get

;

25,000 of the 142,500 shares which the

that the plaintiff had lost the chance of

seUing these 25,000 shares, and has suffered to the extent of

on these grounds now claims transfer
and 50,000L damages. The defendants
deny the alleged verbal agreement between the plaintiff and the
late Barnie Barnato.
They admit that the plaintiff is entitled
to 15 per cent, interest in the claims in which he has an interest,
and to one-third interest in the Vogelstruisfontein claims but
they say that in both instances it was verbally agreed between
S. B. Joel, acting on behalf of the defendants and plaintiff, that
the claims should not be held in divided ownership, and that the
defendants were to have the control and administration of them.
The defendants are prepared to give transfer under these conditions.
There is no evidence except that of the plaintiff of the alleged
agreement that the plaintiff should go to Johannesburg and assist
S. B. Joel, and was to receive one-sixth interest in all new business
undertaken by the defendants. The persons who could perhaps
have disputed this agreement, viz. B. J. Barnato and Wolfe Joel,
50,000Z.,

and the

plaintiff

of his shares in the claims

;

are both dead.
difficulties

however, not be denied that there are
against the acceptance of such an agreement. If a
It can,

formal agreement was entered into in London that the plaintiff
why did the plaintiff subsequently

should get one-sixth interest,

alter this interest to 15 per cent. ?
formal agreement was come to.

This makes

me

think that no

was argued that the agreement was proved by the memowritten by the late Barnato in the pocket-book of the
plaintiff, when Barnato accompanied the plaintiff to Southampton
on his departure for South Africa. The memorandum contains
directions to S. B. Joel with regard to certain claims and other
matters.
The following refers to the plaintiff "Be guided by
William's [the plaintiff's] advice re market Buildings. I have
promised him in any new business to let him have one-sixth
It

randum

:

he has been a tower of strength to us here." This shows that
had been an understanding between the plaintiff and Barnato
that the plaintiff was to get a share in new business of Barnato
there

Bros.

It does not,

however, prove that there had been a formal

1898

William

Adleb
V.

Barnato
Bkos.
Morice, J.
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agreement that the plaintiff should go to Johannesburg to give
advice to S. B. Joel, and that in consideration thereof he should
get one-sixth interest in all new business.
I do not think, however,
necessary for the purposes of this case to give a decided opinion
with regard to this alleged agreement. The defendants admit

it

that the plaintiff

is

entitled to 15 per cent, interest in certain

properties, viz. (a) 7 claims

claims. No. 1 block

;

(6)

known

as the

CrcBSus

Deep Level
known

a three-quarter share in 144 claims

as the Croesus

Deep Level claims. No. 2 block and (c) 63 one-third
claims on Klippoortje purchased from a certain Edmunds. The
defendants also admit that the plaintiff is entitled to one-third
;

'

interest in 283 claims

by the

plaintiff

and

on Vogelstruisfontein, origmally purchased
on registered in the name of 8. B. Joel,

later

under condition that the

plaintiff should

have one-third

interest

As these four properties are the ones in dispute, the
question is only under what conditions did the plaintiff hold his
share therein. The witness S. B. Joel stated that when the 15

therein.

per cent, interest in the properties

(a), (b), and (c) were given to
was arranged that Barnato Bros, would
take over the Vogelstruisfontein claims, it was arranged that the
control and disposal of the whole property would be vested in
Barnato Bros. He stated further that this was the usual way of
dealing with mining properties, and that it was not practicable

the plaintiff, and

when

it

There are also other

to divide the interests in such properties.

circumstances to show that the intention of the parties was that

Barnato Bros, should have the control over the properties. It
to be expected that a big firm would share the jeontrol of
in any case the prothe properties with the plaintiff further
perties were transferred in the name of S. B. Joel or Barnato

was not

;

Bros.

One would expect that

property he would not allow
another.

it

if

any one desired control over

to be placed wholly in the

name

of

In the case of the 283 Vogelstruisfontein claims which

belonged to the plaintiff, Barnato Bros, expected, as appears
from the correspondence, that an agreement would be entered into
first

as regards these claims.

name and

Instead of keeping these claims in his

own

entering into a contract, the plaintiff transferred the

claims wholly to S. B. Joel, thus giving the power to Barnato
Bros, to deal with the claims.

Although

support of the defendants' contention that

it

may

it

was intended that

be argued in

Barnato Bros, should have the whole control over the properties,
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appears to me there are stronger reasons on the other side.
The statement by S. B. Joel with reference to the verbal agreement
that the plaintiff would have no control is directly
contradicted
by the plaintiff, as these two statements are contradictory, and
as no means exist to decide between the two,
we must look upon
it

whom

the onus.

is

am

of opinion that the

onus

is

in favour of

When

the plaintiff.

presumption

I

a person has an interest in a matter the
that he has the right to deal with that interest.

is

The right to deal with it is one of the attributes of ownership.
Thus the presumption is that the plaintiff has the right to deal
with the claims in which

and

it is

it is

admitted he had a share or interest,
prove that there was an agreement

for the defendants to

limiting the plaintiff's right.

point

is

by the

The evidence of S. B. Joel on this
not strong enough to prove the agreement which is denied

plaintiff.

There is anothei fact which is inconsistent with the position
taken up by the defendants. Barnato Bros, floated about July,

and properties into a company called the
Barnato Consohdated Mines, Ltd., of which three members of
the firm of Barnato Bros, were permanent directors. According
1895, their claims

to section 6 of
trustee of the

the agreement between Barnato Bros, and the

company

to be formed, the

company takes over

all

contracts and obligations in connection with the claims, properties,

which may exist, as well as any percentage or part
which may be held by other persons in any of such claims
and which may not have been deducted or mentioned in schedule

and

interests

interest

"

A

" (a

list

of claims,

etc.,

attached to the contract).

where

is,

therefore, provision in the contract for cases

of

others in claims or properties are included in the

Barnato Bros.

;

but when

we

look at the schedule

we

name

Deep Level Blocks, Nos.

1

and

2,

of

find that

out of the claims in which the plaintiff had an interest,
Croesus

There
interest

viz.

the

the Klippoortje claims,

and Vogelstruisfontein claims, that only the interest which Barnato
Bros, hold have been transferred to the company for instance,
85 per cent, of the Croesus Deep Level Blocks No. 1 of the Vogelstruisfontein claims, etc., have been transferred to the company,
excluding thus the plaintiff's interest. Now, if it were clear that
Barnato Bros, had the full control over the plaintiff's interest,
one would have expected that the plaintiff's interest would also
have been transferred to the Barnato Consolidated Mines, Ltd.,
;

1898

w^m
Adleb
baknato

^ms.

Mori^ J.

—
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the right of control over the plaintiff's interest in the claims being

an

asset,

one would have expected
Therefore,

with the claims.

it

have been transferred

to

the contention of Barnato Bros.

if

V.

Babnato
Bbos.
Morice, J.

is

correct, the Croesus

as follows

:

Deep Level Block No.

with free disposition over that interest
interest without control over

it,

;

am

should be divided

of opinion that

it

interest,

the plaintiff 5 per cent,

Barnato Bros, to control and have

the administration of plaintiff's 15 per cent.
I

1

Barnato Consolidated Mines, 85 per cent,

On all

these grounds

has not been proved that Barnato Bros.

were entitled to the control and right of disposing of the
right in the above-mentioned claims held

by Barnato

that consequently Barnato Bros, acted illegally

plaintiff's

Bros.,

and

when they refused

to give unconditional transfer to the plaintiff of his interest in

the claims.

The

claim, therefore, for transfer

in favour of the plaintiff.
for

come now

Company was

must be decided

to the claim of 50,000L

The agreement between the

damages.

Consolidated

I

plaintiff

and Adler

that vendors' shares should be handed

At a meeting of
to the plaintiff on the completion of the sale.
the directors of the 4th October, 1895, the plaintiff proposed that
the shares should be apportioned to the different properties or
groups of properties. The directors decided to apportion 142,500
vendors' shares which the plaintiff was to receive as follows
In respect of Grey's Mynpacht, 50,000 fully paid-up shares ; for
:

the Orien Belt, 67,500 ditto

in respect of the interest in the

;

Barnato properties, 25,000 ditto. The Grey's Mynpacht and
Orion Belt properties were represented by shares in companies
which had been floated on these properties, and as these shares had
already been delivered to the Adler's Consolidated Company the
sale was considered as completed, and plaintiff got 117,500

The 25,000 shares representing the
Barnato properties were kept back until
the plaintiff could give transfer. Attorneys Hull and Hofmeyr
of Johannesburg had been instructed to claim transfer from
Alder's Consolidated shares.
plaintiff's interest in the

Barnato

Bros.

;

but, as

we have

already seen, Barnato Bros,

refused to pass transfer except under certain conditions.
letter

in

which

Barnato

the 9th October, 1895.

Hofmeyr wrote

Bros, notified their refusal

On

is

The
dated

the 14th October, 1895, Hull and

to attorneys of

Barnato Bros, as follows

:
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" Johannesburg,

1898

" 14th October, 1895.

" Messrs. Solomon
" Dear Sirs,

William

& Thomson.

Adler
V.

Babkato

" Adler's Claim interest with Barnato Bros.
"

We

Bros.

are instructed to give your chent notice they will be held

responsible for any loss or
their refusal to give

him

damage Mr. Adler may be put

Morice, J.

to through

transfer.

" Yours faithfully,
" Hull & Hofmbyr."

In a previous letter of the 7th October, Hull and Hofmeyr had

had made over his interests to a company
which was being formed in London. In the mean time there was

notified that the plaintiff

a "

boom

" in Adler's Consolidated shares in London.

The shares

were placed by a certain Charles Aurell, a broker acting for the
company at 21. per 11. share. The broker thinks he placed 126,000
shares.
The shares rose to 2L 10s., and some realized more than
3Z.
They reached Sj^y. on the 1st October, and from that time
they continually decreased until they reached 1|L on the 31st
October.

According to broker's notes, they were sold on the

18th, 19th,

consider

it

and 21st October for 21. 10s. We cannot, therefore,
proved that at the time when Barnato Bros, refused

to give unconditional transfer of plaintiff's interest the shares in

Adler's Consolidated stood at least at

that the plaintiff had sold

many

shares

21.

10s.

It

appears further

when they were

at a higher

and could have sold more. His contention is that if the
25,000 shares had not been retained he could have sold them at
21. 10s., and as the shares are not worth more now than 10s. he has
price,

suffered a loss to the extent of 50,000L, even

now

if

Barnato Bros, would

give an unconditional transfer of his interests.

The question

whether this loss can be considered as "damages flowing out of
Barnato Bros.' refusal to give unconditional transfer. It is an
acknowledged principle that all damages arising out of a breach
is

of contract of tort cannot in

law be recovered. There is no
which is considered remote or indirect. Damage
said to be remote which, although arising out of the cause of

recompense
is

action,

it

for loss

does not so immediately and necessarily flow from

as that the offending party can be
laid

down

in the case of

Hadley

v.

made

responsible for

Baxendale, which

is

well

it.

it

As

known
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in

England and America (Sedgwick on Damages,

par. 144

et seq.).

In that case the owners of a steam-mill sued a carrier for damages
for the delay in the delivery of a certain shaft, a portion of the

They claimed

damages the profits lost owing
They founded their claim on the
to the stoppage of the mill.
fact that they had told the defendant that the mill was stopped
(Mayne on Damages, 4th ed., p. 44). Thus, for instance, a man
may have lost a position or employment owing to a tailor having
broken his contract in not finishing clothes on a certain day but
this loss cannot be considered as being the immediate and necessary
mill machinery.

as

;

There are, however, instances
which damages which would otherwise be considered remote
may be awarded. It was held that if the carrier had been informed
that delay would be loss of profits he would have been liable, but
as it did not appear that he knew that the absence of a shaft was
the only thing which stopped the mill, he was not liable for the
loss of profits.
I quote a portion of the judgment which I wish

result of a breach of contract.

in

to apply to the case before us, viz.

"

We

think the proper rule

where two parties have made a
them has broken, the damages which the

in a case as the present

contract which one of

:

is this

:

other party ought to receive in respect of such breach of contract

should be such as
arising naturally,

may

fairly

and reasonably be considered

either

according to the usual course of things,

i.e.

from such breach of contract itself or such as may reasonably be
supposed to have been in the contemplation of both parties at
the time they

breach of
contract

made
Now,

it.

the contract as the probable result of the
if

the special circumstances under which the

was actually made were communicated by the plaintiff
and thus known to both parties, the danlages

to the defendant,

resulting from the breach of such a contract which they would

reasonably contemplate would be the amount of injury which
would ordinarily follow from a breach of contract under these
special circumstances so

other hand,

if

known and communicated.

But, on the

these special circumstances were wholly

unknown

to the party breaking the contract, he at the most could only be

supposed to have had in his contemplation the amount of injury
which would arise generally and in the multitude of cases not
affected
tract

by

from such a breach of condamages in that case, and of this
would be very unjust to deprive them. The above

by any

special circumstances

special terms as to the

advantage

it
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by which we think the jury ought to be guided
damages arising out of any breach of contract."

principles are those
in estimating the

In the case before us

can be taken that Barnato Bros, held the
interests of the plaintiff under a tacit agreement that they would,

when

it

agreement had been
in any way the natural result of such a breach

required, be transferred,

broken.

Is it

and that

this

that shares in a

company belonging to the plaintiff would be kept
back, and that he would lose money if he could not buy the shares
when the market was up ? It is true that in the purchase of shares
the damage in the event of non-delivery is held to be the difference
market price of the shares between the time they should
have been delivered and the time of tender. But the contract
between Barnato Bros, and the plaintiff was not the delivery of
in the

shares, but the transfer of properties

and interests, and, as far
and fall of the shares had little to do with
the value, even the market value of the properties. It may perhaps
be said that the damages claimed fall under the principles laid
down in the case of Hadley v. Baxendale, because Barnato Bros,
were informed that a company in connection with the interests
was in the course of formation. This notice, however, was not
given at the time the contract must be presumed to have been
entered into, and even if the principle laid down by Bramwell, B.
(Sedgwick on Damages, par. 158), that one would be liable for
special damages arising out of a breach of contract when notice
had been given that if the breach were continued special damages
would result, then I say there was not sufficient notice in this
instance. There was notice that the properties would be transferred
to a company, but no notice that shares would be kept back in
as one can see, the rise

case of not transferring of the interests in the property or that

the plaintiff desired to

sumed that the

sell

plaintiff,

these properties.

who was

the company, would desire to

about a month after

its

It is

not to be pre-

the vendor and promoter of

the larger portion of his shares

sell

formation.

I believe in

such cases

it is

often provided that the vendor shall not dispose of his shares

within a certain time.

was contemplated
municated to them,
it

Further,

if

the circumstances under which

to hold Barnato Bros, liable
it is

had been com-

very probable that in giving shares to

the plaintiff or guaranteeing him against loss in case of the sale of
shares without possession thereof or otherwise, the probabiUty
of loss

may have

been averted.

Thus, applying the English and

1898
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Adleb
V.

Babnato
Bros.
Morioe,

j,
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American

have come to the conclusion that the
not entitled to the amount of damages he claims. One

authorities, I

plaintiff is

can arrive at the same result according to Koman Dutch law,
which, however, on the question of damages does not show much
development. Pothier (Van der Linden's translation, p. 61, s. 160
says that in the case of a breach of contract where there is
no mala fides the debtor is only liable for the damages and interest
which might have been contemplated at the time of the contract
as for such a loss the debtor can be considered as having intended
et seq.)

to

make

himself Uable.

Further, he says the damages must be

in respect to the particular thing

which is the object of the obhgamentions cases where the debtor would be hable for
damages whose breach is not the immediate cause, which is the

He

tion.

case

when

it

appears that they were contemplated in the contract

and that the debtor submitted
tacitly

in

case

of

to

non-fulfilment

of

them
his

either expressly

obhgation.

He

or

gives

example

of a horse sold to a canon, and there is an express clause
agreement by which I am obhged to deliver it to him, so
that he may arrive at the place of his benefice in time to be entitled

in the

to his revenues

;

if

in this case I fail to carry out

my

though without any fraud, and the canon could not
another horse or any other conveyance, I
arising

from the

loss of his revenues.

agreement,
either get

am liable for the damages

It is therefore clear, accord-

ing to Pothier, where there has been no fraud one

is

only liable

damages which are not the natural and necessary result of a
breach of contract, when such damage was in the contemplation
Lastly, I
of parties at the time the contract was entered into.
wish to mention that in the case of the Nigel Dee'p Level, Ltd.
V. Janse van Eensburg, decided by this Court on the 5th July,
1898, it was also held that where vendor's shares in a company
for

were kept back from a person for non-delivery of all the claims
which he had undertaken to convey, the seller was held not to
be liable for the inflated value of the shares at the time of the
formation of the company. In that case, however, some damage
was awarded on the ground that the vendors had received less
shares on account of the non-delivery of all the claims, which they
otherwise would have got. In this case, however, the shares
have only been kept back temporarily from the plaintiff. He
will naturally receive

of his interest to the

them now that he is able to give transfer
company. There is no proof that dividends
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have been kept back from him if this had been proved he would
have been entitled to interest on such dividends, but there is no
evidence on this point. I am therefore of opinion that the plaintiff
is not entitled to damages.
His only consolation must be that
the intrinsic value of 25,000 shares remains what they were before,
and the British public had been spared 50,000L I am therefore
;
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William

Adlek
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Barnato
Bros.
Morioe, J.

of opinion that the defendants be ordered to transfer unconditionally to the plaintiff his interest in the claims

summons and
EssER,

J.,

Plaintiff's

to

pay the

mentioned in the

costs of this action.

concurred with judgment of Gregorowski, C.J.

attorney

:

Defendants' attorney

A. Roux,
:

W.

S. Webber.

THE STATE

v.

R.

G.

DE

VRIES.

coram.-

JORISSEN,
J.

THEFT BY EMBEZZLEMENT—IMPOSSIBILITY OF CRIME—
INTENTION.
means of embezzlement in that he had
moneys on behalf of M. and had fraudvlenlly
appropriated this money to himself. It appeared that the money appropriated by V, in reality was not the property of M., although V., at the time
he appropriated the money, believed that the money belonged to M. and also
had the intention of defrauding M. It was held that under these circumstances V. could not be convicted of the crime laid to his charge, nor was he
guilty of an attempt to commit that specific crime.

V. v)as indicted for the crime of theft by

undertaken

ESSERJ^
1898

to receive certain

This was an argument on a reserved point.
The accused was, on the 17th February, 1898, charged at the
Circuit Court, Johannesburg, with the crime of theft by means
of embezzlement in that, on the 23rd September, 1897, he did, by
virtue of a general power of attorney granted to

him on the

16th June, 1897, by Francina Ehzabeth Meyer for. the purposes
of managing her affairs, and for obtaining payment on her behalf

Mathey of the sum of 90Z., and having been instructed
amount for her, and to pay it over at her request,
and having received the said amount from the said Mathey did,
from

^PJ^^^^;'^'

C. C.

to retain the said

4, 25,

27

April.

:
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The^sTate

after
Is'^tly

paying over to her an amount of 20L,
appropriate to himself the

sum

illegally

and fraudu-

of 70L, the property of the

and has consequently stolen the same and has
thereby directly injured the said P. E. Meyer.
said F. E. Meyer,

R. G. Db
Vkies.

The defence was that the amount in question was not the
property of Mrs. Meyer, but belonged to the estate of her late
husband, of whose estate the accused was one of the executors.
It also appeared that the amount was a donatio inter vivos from
the late Meyer to his wife. The accused was found guilty by the
jury and sentenced to nine months' imprisonment with hard

Ameshoff, J., before whom the case was heard, reserved
the following point for the consideration of the Full Court
" Can a conviction stand of a person who, acting as
agent,

labour.

has been found guilty of theft by embezzlement if it
appears that a legal objection or hindrance existed by
which he was prevented from acting, which he pleaded
as a defence,

and the jury found that

this defence

was

unfounded."

When
it

was

the case came before the Court on the 4th April, 1898,

referred to Ameshoff, J. (who had, in the

mean

time, resigned

as judge), for an explanation of the point reserved, and chiefly

the jury had found as a fact that the

the property of Mrs. Meyer.
" There can be

little

money

His reply was as follows

:

if

was not

in question

—

doubt but that De Vries has been charged
The position taken up by the counsel

with an impossible crime.

Whether the offence was impossible or
for the State was this
not does not matter, for the accused was not aware of it, it was
only when he got into difficulties that he discovered that he should
:

not have paid out the money, and pleaded it as a defence. He
had the intention to deceive. I laid the question before the jury
whether this contention was right, and whether they wished to
accept it as a fact that the accused had an intention to deceive,
and that he only subsequently discovered the impossibility of
committing the offence charged, and I further directed them that
if

they found this as a

fact,

they should convict the accused.

This the jury did.

The question now

is

whether this direction was a proper one

or whether I should not have directed the jury

crime was an impossible
guilty.

one—that

As regards the contention

—seeing that the

they could not find the accused
of

De

Vries that the jury did

SOUTH AFRICAN LAW REPORTS
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money embezzled belonged

not find whether the

to Mrs.

or to the estate, has nothing to do with the case.

my notes,

the jury, according to

accused was

;

to find

Meyer

I directed

what the intention

of the

the jury, by finding that the accused intended to

defraud, or better, actually wished to defraud, assuming that the

accused was of opinion that the

The question

of

money belonged

to Mrs. Meyer.

an attempt to commit the offence was not

Curleivis for the State

;

accused

in person.

Cur. ad
Postea.

EssER,

raised.

cult.

27th April, 1898.
J.

:

Johannesburg.

This

is

a case heard before the Circuit Court at

The accused was charged with

theft

hy em-

bezzlement, and the indictment sets forth that he had embezzled

From the notes of
money belonged to the

certain 70Z., the property of F. E. Meyer.

the presiding judge

it

estate of the deceased

appears that the

husband

of F. E. Meyer,

money should not have been paid out

and that the

before the estate of which

the accused was executor had been liquidated. The prosecution
took up the position that the accused, at the time when the offence
was committed, was not aware of this fact, and only later took

up
viz.

this defence, that

he could not have committed such offence,

the embezzlement of moneys which did not belong to the wife

whose agent he was, notwithstanding that he had the clear intenThe judge told the jury to consider whether
tion to commit theft.
the contention by the prosecution was correct, and that the question of the impossibility of the crime need not be considered by the
jury, so long as the accused had the intention to appropriate
the money. This Court is now called upon to decide whether
There is no doubt that the
this direction to the jury was right.
indictment does not state the facts correctly, as the money appropriated could not be paid over to F. E. Meyer, as it still belonged
to the unliquidated estate

;

in other words, whatever

may have

been the intention of the accused it was impossible for him to
commit the crime with which he was charged. He could never
have been found guilty of the crime itself, and consequently the
conviction must be set aside.

The only question which could have

been raised, and which was argued, is whether, under the circumstances, he could not have been guilty of an attempt to commit
the offence. On this point I wish to refer to Stephens' Digest of

1898

^jj^^^te
v.

—

vmes.

.
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The'state
V-

Vbies.'^

Morioe, J.

the

Law, 5th

Criminal

Crimes, 6th

AFRICA2Sr

edit., vol.

i.

LAW REPORTS

pages 40 and 41
Eussell on
and the cases there referred to.
breaking and entering the house of

edit.,

;

p. 63,

" Upon an indictment for
M. Fowler, and steahng therein eight spoons, one dress, etc., it
appeared the prisoner did break and enter the house, but that
all the articles mentioned in the indictment had been stolen from
the house before the time when the prisoner so broke and entered
it

;

there were, however, other goods of the prosecutor's in the

house at that time, and

it

was held that the prisoner could not be

convicted of an attempt under this clause

for such

;

an attempt

must be to do that which, if successful, would amount to a felony
or misdemeanour charged in the indictment, and here the
attempt could not have succeeded as the things which the indictment charged the prisoner with stealing had been previously
removed" {B. v. McPherson). In a footnote Russell adds:
" The prisoner might have been convicted on an indictment
charging an attempt to steal the goods without stealing
them
as in the case of B. v. Collins, where a man was
declared not guilty of an attempt to steal where he had put
So also
his hand in an empty trouser pocket of another."
in this case there was no money belonging to Mrs. Meyer, and
also no power given by her to the accused by which, accord;

ing to the facts set out in the indictment, embezzlement could
have taken place, consequently there was no crime, or an attempt
to

commit any

The

specific crime, as defined.

direction to the

jury should have been to find the accused not guilty, and he
therefore to be released at once

The facts in this case are
MoEiCE, J.
judgment of my brother Esser. Ameshoff,
:

the

trial, in his report, says,

" There can be

fully set
J.,

who

little

is

out in the
presided at

doubt that an

impossible crime had been laid to the charge of the accused."
If the wrongful
If this be so, then the conviction must be wrong.
acts were impossible,

it is

perfectly clear that the accused could

not have committed them. It appears to me, however, that the
real point is whether the facts of the case of which the accused had
been convicted were fully set out in the indictment. The indictment sets out that the money which is said to have been embezzled
was the property of Mrs. Meyer, and by such embezzlement
she had been directly injured.

It is

admitted that the money
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81

belonged to the estate of the husband, and had to be accounted
to the estate.

Thus

1898

appears that there was no proper setting
The State
out of the circumstances of the crime as is required by the law
V.
it

in criminal procedure.

The judge appears

that they could convict the accused,

if

R. G. Db
Vbibs.

to have told the jury

they were satisfied that

De

Vries considered that the money belonged to Mrs. Meyer, and
that, therefore, the intention existed to defraud her.
This seems
to me to have been a wrong direction.
I am, therefore, of

Morice, J.

opinion that the conviction must be set aside, and the accused
be discharged.
I may add that Ameshoff, J., who presided at the hearing of
the case was also of opinion that the conviction should be set
aside.

JoRissBN, J., was of opinion that the conviction was right,
and that the question which had been reserved was not the point
which his colleagues had decided.

N.

S.

A.

R.

V.

LEVITT.

Coram

:

GREGOROWSKI,
C.J.

CARRIER—LIABILITY FOR NON-DELIVERY OF OXENSENDER'S RISK—SPECIAL AGREEMENT.

JORISSEN, J.

Where a certain number of oxen had been delivered to a railway company for
conveyance and on arrival some were found to be missing, held, that the company was liable in the absence of proof that the oxen had been carried by a
special agreement at the risk of the senders.

This was an appeal from the First Judicial Commissioner
Johannesburg. The facts appear fully from the judgment.

of

There is only one
Wessels (with him Coster) for the appellant
charge for oxen. Here there was no contract under regulation 23 (&).
By regulation 10 (fe), live stock is carried at cost of sender. The
:

absence of tackle does not affect the case.
Jacobsz, for respondent

:

Section 105 does not apply, because

here was no special agreement.

Metzler v. N. S. A. B., 4 0. R.

o

\S,^^
a

22 Avril
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confirmed by the Volksraad.

N. sTa. r.
V.
'

Gregorowski,

J—

The regulation has not the force of law, as it had not been
The trucks ought to have been so
constructed that the oxen could not have escaped. The sender
asked for tackle to secure the oxen, but there was not any.
Section 23 is specially mentioned, but here was no lower rate
of carriage.
Neghgence has been clearly proved.
489.

1898

Gregorowski, C.J. The summons in this case sets forth that
on the 20th August, 1897, the plaintiff (now respondent) delivered
60 oxen to the appellant for carriage from Vlaklaagte to Johannesburg, and that the appellant had only delivered 58 oxen.
The
oxen are worth 8L 10s. a-piece, and further, the respondent
alleged that he has suffered damage to the extent of 51. for non:

delivery, besides 13s. 6d. for carriage, altogether 22L 13s.

6d.

The oxen were conveyed under a way-bill, by which the respondent
undertook " to take entirely upon himself the risk in terms of
section 23, subsection '(&), of the general rules and regulations for
the conveyance of goods by the railway company. N.B. The

—

sender

who

agrees to this

by the respondent.

is

desired to erase these words."

Against the claim of the respondent the ap-

pellant pleaded that the respondent
in terms of section 23, subsection

From

the evidence

21st August,

Signed

it

had taken

(6),

upon himself
and regulations.

all risk

of the rules

appears that 57 oxen were delivered on the

and one on the

24;th

August.

The

Judicial

Com-

much value on this fact, as the appellant gave
how it happened that one ox was delivered on

missioner placed

no explanation

the 24th August, and not at the same time with the other 57 oxen,

and came

was negligence on the part
and gave judgment for the respondent for 111.,
the value of the two oxen. Against this decision the appellant
now appeals. The respondent stated in his evidence that he
signed the way-bill without knowing the provisions of section 23 (b),
and the station master declared that he told the respondent that
he could travel with the cattle free of charge. It appears from
the General Eules and Eegulations, and also from the admission
of the parties, that section 23 (fe) has nothing to do with the conveyance of cattle. Section 23 {b) is closely connected with section
23 (a), and provides for a lower tariff in cases where the consignor
takes the risk upon himself. Section 105 of the regulations
provide that the conveyance of animals is not undertaken without
to the conclusion that there

of the appellant,
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a person accompanying them.
to travel free,

The person accompanying them

the consignment

if
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is

equivalent to 4000 lbs. in

weight of nominal class goods at risk of consignor.
In the case of Tregida & Go. v. Sievwright N.O., 7 C. T. E.,
p. 68,
it was held by the majority of the Court that the
UabiUty of carriers
on land is the same as laid down by the Edict of the Praetor with
regard to carriers by sea (Voet.

4. 9. 1).

liability of carriers, hotel keepers,

by the Edict, can be varied by

We

must accept that the

and stable keepers,

as laid

down

special contract, but there

must be
clear proof that such a contract has been actually made, otherwise the responsibihty remains as provided by the common law.
By the common law carriers by sea {Nautae, caupones stabularii)

are responsible for loss or damage, even

their negligence, provided the loss or

Judge Maasdorp,

fatale.

damage

is

if

not caused by

not due to

damnum

in the case of Tregida <£ Co. v. Siev-

wrigU, did not consider himself justified in extending this Uability
to pubUc carriers in general, and rehed for the view he took
on Schorer's note No. 468 on Grotius. He was, however, of
opinion that the onus was on the railway

any

loss or

damage was not due

In this case
the Edict, for

it is
if

first

to prove that

unnecessary to go into the question of extending
company has to prove that there

the defendant

has been no negligence,

The

company

to negligence.

question

obligations of the

is,

it

has failed to do

Was

so.

there a special contract varying the

company under the common law

opinion there was no such contract,

firstly,

?

I

am

of

because, according to

the general regulations, live stock could only be conveyed in terms
of section 105
its

own

;

and, secondly, because the company, according to

regulations, could only rely on section 23

(6)

in cases

the election of payment of the higher or lower rate was

where

left to

the

The wording of section 23 (b) is such that it cannot be
applied where no choice is left. In the case of hve-stock there is
only one tariff. Without considering the question whether a
consignor is bound where he has waived his rights without consideration, the onus remains with the defendant company to prove
that there had been a special contract, varying its liabihty under
the common law. The way-bill, for the reasons given by me, does
not prove that the plaintiff had taken upon himself the absolute
risk, he only took the risk of carriage on conditions contained
in a section which is of no apphcation.
consignor.

isgs

„
'

^
'v.'

^^J^^Gregorowski,

^

:
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The Judicial Commissioner was thus quite right in holding that
company had to prove that the loss was not caused by its
N S^A R
The company could easily have explained how it
negligence.
Levitt.
happened that one ox was delivered three days after the others,
Gregorowski, and have clearly explained that it was not in consequence of any
1898

^^^

'

on

fault

I

am

its

part.

of opinion that the appeal should be dismissed with costs.

JoEissBN,

J.,

was

of the

Attorney for appellant

Attorney for respondent

Coram

GREGOROWSKI,

iS.

:

:

same

opinion.

Lingbeeh.

F. Bukes.

THE COMMITTEE OF THE JOHANNESBURG
PUBLIC LIBRARY

C.J.

JORISSEN, J.

V.

SPENCE.
1898
5,

25 -April.

CORPORATION—P^U/SfOJV4 IN JV DIG 10—TBS JOHANNESBURG PUBLIC LIBRARY CONSIDERED AS SUCH.
There

is

an

nothing in the common law or in the local laws to prevent persons forming
association for public purposes, as for instance a public library, and for

giving such associations a personality in law.

This was a special case in which the decision of the Court was
asked on the question whether the trustees of the Johannesburg
Public Library could legally execute a bond hypothecating the property of the said library, which they held in trust, whether they
were to be considered as the trustees of an association which
was a persona in law ? The facts of the case will appear from
the judgment of Chief Justice Gregorowski.

The defendant Spence, who had
Maasdorp, for the plaintiff
12,000Z.
mortgage,
on
writes to know whether a
lend
promised to
held
by
the
property
trustees
could be legally
bond over the
:

passed.

"
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This

is

are, vide

a fidei-commissum.

V. D. Linden,

As

to

what the

Voet. 36.

85

rights of a fiduciary

62
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(MacGregor's

THTtoM-

Translation), with notes, pp. 128 and 130.
This is a case of
necessity.
If the Court is of opinion that the trustees require
leave we apply for such leave, as probably some of the subscribers

mitteb oe

are minors,

1.

and others out

9.

8.

1.

^^JeuEa
Pnauo
Libbaey

of the country.

V.

Spbnce.

Wessels, for the defendant

poration.
to

whom

The Public Library is not a cor- Greg^^ski,
The members continually change. By whom and

^

:

has the fidei-commissum been given ?

trustees are the registered owners, but for

Suppose the trustees desire to

sell

It is true

the

whom ?

the property, and to divide

among themselves we cannot sue them, because
they are not representatives of a corporation.

the proceeds

;

Maasdorp, in reply.
Cur. ad vult.
Postea.

25th April.

Gregokowski,
of the Court

is

C.J.

asked.

This

:

is

a special case in which the decision

In 1889 a provisional committee was formed

for the purpose of obtaining subscriptions

public library.

from the public

for a

In April, 1889, a meeting was called of subscribers

and interested persons who wished to subscribe. A committee
was chosen to draw up the rules and regulations for a public
library, and on the 8th June, 1891, a meeting of subscribers was
held, when the library was established.
According to the regulations passed, subscribers only, viz. persons

subscription, could

participate in

who paid

a yearly

the advantages afforded by

who were
manage it on behalf of the library according as the committee
from time to time shall determine.
The trustees were on all occasions to represent in law the library.
the library, and the property was vested in two trustees,

to

In 1895 and 1896

(viz. after

the constitution of the library had been

determined upon) an amount of 7000L was contributed by the
public for a building fund.

unconditionally.

With

this

It is

admitted that the donors gave

amount the committee purchased

Stands Nos. 1361 and 1362 at Johannesburg, and the Trustees,
the present plaintiffs, are the registered owners of these stands.

For the purpose

of obtaining

money

for putting

up a proper

building on these stands the committee entered into negotiations

°^
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The Com-

^TTEE

OF

NESBUEo
lTbbIby
V.

Spence.

with the defendant, who is ready and willing to advance 12,000?.,
On a mortgage bond over the property of the library but he is of
opinion that a mortgage bond passed by the trustees, even at the
;

instance of the committee,

is no security for the amount he pro^^^'^ *<* advance. It is to be regretted that the defendant did
not put in writing his reasons why he considered the bond to be
invalid, and I hope that in a future case, where the Court is asked

Gregorowski, to give its decision
'

on a

special case, the

parties will fully set

Now we

out their contentions.

have to ascertain the difficulties
which the defendant makes from the argument of his counsel.
Mr. Wessels says the trustees are the trustees of nothing. They
have nothing behind them. They represent no proper body, no

He has, however, quoted no authorities
He has not stated why the pubhc library

persona.
tentions.

for his con-

no persona
beyond the fact that the members of the library are subscribers
who change from time to time. The members of a church constantly change, and no one will contend that a church has no
persona, and cannot appoint a syndic to manage its interests.
The members of a registered company change day by day. The
reasons given by Mr. Wessels are no reasons at all, and if the
library is a corporation, it is just what we would expect to find,
viz.

that the

day

to day.

is

members do not continue the same, but change from

When

the regulations were passed in 1891,

it

was

the intention of the meeting to estabUsh a corporation, and

would have been more

satisfactory

if

the defendant had

it

told us

why

such object could not have been obtained.
The only reasons which I can think of why a meeting

kind could not have formed a corporation,
of a corporation the authority of the State

The argument

of

is

of this

that for the formation

was necessary.

Mr. Maasdorp on behalf of the trustees,

directed itself to the fact that the trustees were the administrators
of fidei-commissum property,

and had hke fidei-commissary

the right to ahenate the property under

payment
instance

of debts,

had the

and that

right,

in the

heirs

their charge for the

same way the

trustees in this

with or without the authority of the Court,

to bind the property of the library for the benefit of the subscribers

and
to

for the furtherance of the objects of the library.

me

It appears

that Mr. Maasdorp has not grasped the real point of

a certain

differ-

The question is, if a person leaves property for
purpose, and appoints trustees, whether such property

ence in this case.
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constitutes a separate persona and can be hypothecated without

the

thereby becoming personally

trustees,

parison with a fidei-commissum without more

The position taken up by the

The

liable.
is

a petitio mincvpii.

plaintiffs is this, that

trustees of a certain association,

com-

they are

and that they can, without

personal liability, pass a bond over the property of the association.

The association has not come into being by virtue of a testamentary

1898

xhTcommttbe of
THE JOHAITnesburg
-Pitblic
v.

Spbnoe.

disposition, but as a result of voluntary contributions of different Gregorowski,

persons for a certain purpose

can

call into existence

;

but

we can admit

that

if

a testator

a body having a persona in judieio then

is no difficulty or objection that in the same way a similar
body or association can be formed by the contributions of different

there

persons.

The question

whether a private person or private persons

is

can create a persona in judieio or form a corporation. According
to the English law, and also the French law (Merlin Eepertoire
Corporarie), it cannot be done.
to the Eoman law is much controverted.
law there was a tendency to create legal entities.

The question according
In the

Eoman

Thus an inheritance not entered upon

(hereditas

jacens)

was

considered as a kind of persona, but this was only a fiction, intro-

duced for certain purposes (Savigny ii., s. 102).
Equally less would one be justified to treat every fidei-commissum
as a persona

;

as soon as the heirs or fidei-commissary appeared,

Modderman's Handbook van het Eomeinsch

this fiction ceased.

Eecht (5th

edition, vol.

i.

p.

127) states

that the

recognized two principal kinds of judicial personce,
tales consisting of

certain

amount

Eoman

law

viz. universi-

an association of persons or consisting where a

of capital or wealth has been given for certain

He

proceeds to show that a universitas
from
a partnership, also from the fact
differs in many respects
that no change of members are allowed in a partnership, a matter
which does not affect a universitas.
The difference between a universitas and a charitable institution
consists herein, that a charitable institution has no members,
charitable purposes.

but possesses alone funds set aside for a particular purpose.
Modderman says further, at page 118, universitas is established
as soon as a

unite to

how

number

call into

of

persons for a

common and

legal object

existence an independent legal persona.

In

far a corporation, in order to have persona in judieio, requires

__

88
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the authority of the State, as long as

The Com-

collegia ilUcita

it does not belong to the
according to the rule of law, has been a vexed

MiTTEB OF

question in the

Eoman

THE JOHAK-

-n

NESBTJEO

LIBRARY
V.

PENOE.

-c

i1

1

law.

m the absence of a board of management,

*^® majority of universitas inordinata decide. For the rights and
duties of the managers and of members, as also the whole con-

and formation of public corporations, depend upon the
law and statutes, and in the case of private corporations,

stitution

Gregorowski, public

__

1

urther he says that

on their own statutes.

Goudsmit (page
and

71) treats of the question of the formation of

corporations,

according to

'

he agrees with those who maintain that
law no special authority was necessary for

Eoman

the formation of a universitas or charitable institution.
ii.,

s.

85

et seq.,

treats very fully of the formation

He

of legal personce or legal entities.
legal

mentions as peculiar to

power to possess property {un
Sometimes several persons form a

personce the

propriete).

Savigny,

and attributes
sujet capable de

legal

persona,

sometimes the legal persona is an Institution, where a sum of money
has been given for a charitable purpose. He gives the history
of legal persons,

and shows that the prohibition against them

originally applied to clubs of a dangerous nature [sodalites, sodalitia

Charitable institutions were looked

collegia).

upon with

favour, as they were generally as pias causas, and were under the

protection of the Church.

authority from

the

State.

He then discusses the necessity of
He maintains, first, legal persons

which were as old, or older, than
and continues for other legal persons.

(the municipia, civitates fiscus),

the State

The

itself (sect. 89),

principle exists to be established that the agreement of several

persons or the wish of the grantor
authority in the State

is

is

not

required.

expressly as well as tacitly (p. 295).

corporation can compel the
debts of the corporation.

members

In the

but the highest

Later on he says that the
to contribute towards the

Eoman Dutch

about the formation of corporations.

was necessary

sufficient,

This authority can be given

law we

Nowhere do

find little

I find that

it

to obtain permission of the State to found a cor-

poration or charitable institution.
Voet, dealing with actions by and against corporations, says,
" but the corporation tolerated that which had not been sanctioned {quae toleratae quidem at non prdbatae sunt), have no standi
in judicio and no power to hold property such as Baptists and

SOUTH AFRICAN LAW REPORTS
other sects, and also Jews."
clear that

Voet here

refers

He
to

refers to

89

Coren Obs.

9.

It is

the reUgious intolerance of his

time, and his translator, Judge Buchanan, in a footnote, states
that what Voet says is no more applicable. In Kerstemans

Woordenboek

Aanhangsel,

suh-voce

" Universitas,"

we

find

that the writers there are of the same opinion as Judge Buchanan.
As there does not appear to be any definite provision in

Eoman law requiring authorization from the State, I do
not see that such can be required in the absence of legislation
on the matter. Law No. 9, 1897, provides for the incorporation
the

companies by the Executive Council (by Art. 21

of

Law

of

No. 22,

1894, changed into the Eegistrar of Companies), but I do not think
this provision could be extended to such an institution as a library,

but must rather be limited to commercial or mining companies,
and generally to companies with limited hability. In our law,
according to common law (except by the provisions of the insolvent law) there

amount

of

is

money

nothing to prevent a person to invest a certain

in

an undertaking, and to draw a

without making himself

it,

profit out of

liable for all the debts of the partner-

ship {Sellar Bros. y. Clark, 10 Juta, 168), and I therefore do not
see

why

persons should not have the right to subscribe funds to

such an institution as a public library, and why the creditors of
such an institution should not look only to the assets of the institu-

and why such a body should not have a legal persona.
Under these circumstances I am of opinion that the defendant
cannot refuse to accept the bond tendered.
tion,

JoEissEN,

J.

In this friendly action the Court

:

decide whether the public library

is

is

asked to

a corporation, and whether

committee representing the shareholders who own the ground
on which the library is built, can, for the purpose of extending

its

by passing a bond thereon. The respondent
money, but desires the opinion of the Court.
I am of opinion that the trustees for the time being hold and
manage the library and ground on behalf of the subscribers of
the library, and who cannot dispose of the property as long as
the library, burden

is

it

willing to lend the

the library answers the purpose of

contributed their

money

to

it.

Maasdorp with a fidei-commissum
If,

the subscribers

when they

The comparison made by Mr.

therefore, Mr. Spence lends the

be applicable.
mortgage
money on
over the

I

consider to

1898

t^^^j,.
raTiBB of
™ESBtrBG''"

Public
'°^.

Spence.
Gregorowski,

^^
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he has a good title which
and their successors.

erf in question,

1898

The Committee OF
THE JOHANNESBUBO

will

bind the trustees

for the time being,

Attorneys for the

plaintiff

:

Tancred and Imnnon.

PCJELIO

LiBKAKY

Attorneys for defendant

Wehler and Kennerley.

:

V.

Spbnce.
Jorisaen, J.

VAN DER WESTHUIZEN

Coram :

GREGOROWSKI,
C.J.

ESSER,
REITZ,

v.

JAMES.

SALE OP A NON-EXISTENT FARM.

J.

J.

Where

the plaintiff

transfer thereof,

1898
15 April.

had purchased a farm from

and

it

the defendant

and had obtained

afterwards appeared that the said farm cm survey had

been included in the adjoining farms and thus actually did not
that the plaintiff

10 per

interest at

by him.
to the

was

cent., also to

Further,

it

Held,

exist.

re-payment of the purchase price vnth
the costs of transfer, inspection fees, etc., paid

entitled to the

was ordered

that the said

farm should

be re-transferred

defendant without the payment of transfer duty.

The summons

in this case set forth that

on the 9th February, 1895,

the plaintiff at a public sale held at Pretoria had purchased from
the defendant a certain piece of ground or loan farm called Vaal-

bank. No. 73, situate in the
rivier,

in

district of

Bloemhof ward Bovenvaal-

extent about 3000 morgen, .according to inspection

sum of 300J., which
ground was registered in the name of the defendant
that the
purchase price had been paid, and that thereafter, on the 31st May,
that
1895, transfer of the said ground was given to the plaintiff
report, dated 15th February, 1870, for the

;

;

notwithstanding that transfer had

been duly registered, the

defendant had failed to give the plaintiff possession of the said
ground, and that the plaintiff had taken

all

means to

locate the

said ground, and to obtain lawful possession thereof, but

to do so.

Wherefor the

plaintiff

had

failed

prayed that the defendant be

ordered to point out the beacons of the said ground to the plaintiff
lawful possession thereof. The
was impossible for him to point out the
beacons of the said farm, as on survey the ground had been included
in the adjoining farms and did not any longer exist; that he had

and to place the

plaintiff in

defendant pleaded that

it

lona fide sold the ground, beUeving at the time that

it

existed

;
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that this turned out not to be the case, and that therefore there

was no subject

1898

and purchase, and no sale and purchase van'mr
existed
that, notwithstanding, he had offered the plaintiff to Westhuizen
compromise the said matter, but that the plaintiff had refused to
j^mes.
entertain such offer.
The offer made to return the purchase
price, and to pay all costs of transfer, viz. transfer dues, etc.,
"'aj'.^'^
which had been paid by the plaintiff with interest at 10 per cent.
Defendant again tendered this offer, submitting that this was sufficient compensation under all the circumstances. From the
evidence it appeared that the said farm actually did not exist,
as it had been included in the adjoining farms when surveyed.
The plaintiff also proved that besides the purchase price of 300L,
he had paid 37?. 10s. for transfer, 51. for taxes, 151. costs for
for a sale

;

—

''

land commission,

201. legal expenses, 70Z. for travelling

and other further

costs in connection with this sale.

Wessels (with

him

Sauer), for the plaintiff

It

:

proved by the defendant that the farm does not
give possession to the plaintiff.

If

expenses

has not been

He must

exist.

the Court should hold that

has been proved that the farm does not exist the
is entitled to repayment of the purchase money, and
incurred in connection with the
is

not

sufficient.

on Damages,

Bohinson

v.

sale.

Harman,

The
1

offer of

Exch.

p.

all

costs

the defendant

855

;

Sedgwick

p. 370.

Esselen, for the defendant

:

It

has been proved that the farm was

The defendant acted bona fide, and he

non-existent.

to pay more to the plaintiff than he has offered.

folitan

it

plaintiff

and Suburban Bailway

Co., 10 Juta,

is

not bound

Philip v. Metrop.

52

;

Norden

v.

Bennie, Buch. 1879, p. 155.

Gregorowski, C.J. We are satisfied that the farm does not
and consequently the defendant cannot give possession to
:

exist,

We

the plaintiff.

bona

fide.

He

are also satisfied that the defendant acted

must, however, compensate the plaintiff for

costs in connection with the sale.

The

costs in his attempt to locate the farm.
is

not enough to compensate the

as purchase

plaintiff

all

has incurred large

The offer by the defendant

plaintiff.

He

has paid 300Z.

price, dll. 10s. transfer expenses, 51. for taxes, 75/.

expenses of land commission,

20/. legal expenses, 70/. travelling

92
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expenses.

1898

Yankee

also entitled to interest at 10 per cent,

is

from the

We think, therefore, that an amount of 550Z. will

date of payment.

Westhuizen be sufficient to cover
James.

Gregorowsk

all costs.
There must be judgment
The farm must be re-transferred to the
fendant without payment of transfer duty.

550L with

for

costs.

de-

C.J.

EssEE and Eeitz,
Attorney for the

JJ.,

plaintiff

:

were of the same opinion.
Carl Veckermann, jun.

Attorneys for the defendant

:

Stegmann and

Esselen.

CARL SCHURMAN
Coram

:

GREGOROWSKI,

DR. LEYDS N.O.

T.HE MINING COMMISSIONER
OP JOHANNESBURG THE PAARL OPHIR
GOLD MINING AND MILLING COMPANY,
LIMITED, AND THE ROBINSON DEEP,
;

C.J.

ESSER,

;

J.

LIMITED.

1898
18 Aprils

WERVEN—SECOND VOLK RAAD
DATED THE
According to

the

22nd

RESOLUTION, ART.
SEPTEMBER, 1897.

Second Volksraad resolution, Art. 1219, dated

the

1219,

22nd Septerriber,

1897, all werfs approved of between the years lS85'and 1891 ly the Government and of which proper diagrams have been made are indisputable. Held,
the plaintiff was not entitled to licences for pegging off the ground which

had

been reserved in 1886 as a werf, and of which a diagram had been properly

framed on

the 21th

November, 1894.

This was an argument on a special plea.

An

action was instituted

to compel the Mining Commissioner to issue licences to the
plaintiff for cancellation of the licences granted to the second

defendant, and for setting aside a mynpacht,
for

400L

On

for

or, in

the alternative,

damages.

the 21st September, 1886, the farm Turffontein was pro-

claimed, and amongst others the portion thereof belonging to
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H. 0. Oosthuizen and H. C. Liebenberg. These said persons
had beaconed off a werf by vktue of Law No. 8 of 1885, Art. 20.
They had transferred their portion of the said farm, and their
portions ultimately became the property of the first-named
respondent on the 14th October, 1887, and the 30th January,
1888. On the 27th November, 1894, the first-named defendant
obtained a mynpacht on the whole of that portion of ground
«
reserved as a werf and on the 23rd March, 1895, the said mynpacht
was transferred to the second-named defendant. The defendants
contend that the extent of the mynpacht was as shown on the
diagram thereof, filed with the Mining Commissioner, whereas
the plaintiff contended that the extent thereof was much smaller,

1898

J.

1

11

1

•

,

and that the

c^rlSchur-

man
dji_

lbyds

^.6.

The

;

missionbr ot

JohannesBUKG THE
Paarl Ophir

difference represented about 26 claims.

In October, 1895, the plaintiff applied to the Mining Commissioner for licences to peg off the remaining extent of ground,
The hcences
alleging that all such ground was open and peggable.
applied for were refused, and he frequently renewed his application,

but always with the same result, thereupon he instituted this
He alleged that the reasons given by the Mining Comaction.
missioner for refusing the hcences applied for was that the ground
He further stated that on the 25th
as a werf.

had been reserved

December, 1895, the Mining Commissioner had issued 87 hcences
to peg off the said ground to a certain WiUiam Elhott, who acted
He also alleged
for and on behalf of the second-named defendant.
defendant
was
aware
that
his
request had
second-named
that the
The
second-named
defendant
admitted
been illegally refused.
that it had obtained licences to peg off the ground, but alleged
that the renewal of the licences were, later on, refused. It was
admitted that the company was the holder of a mynpacht brief of

the ground in question, and that the ground was the same as
was reserved as a werf. The second-named defendant pleaded'
further that at the time of the granting of the mynpacht brief
an approved diagram of the werf made by Surveyor Walker
existed, and that the plaintiff was not entitled to question or dispute the vahdity of the right to the ground reserved as werf
or mynpacht, as, according to the Second Volksraad resolution.
Art. 1219,' dated 22nd September, 1897, and approved oi by the
First Volksraad, aU werven surveyed before the 22nd September,
of which approved diagrams exist, are unimpeachable, and that
consequently the plaintiff had no right to peg off claims on the

)

and^Molino
Company,
Limited

,

AND THE
Robinson
Deep,
Limited.

—
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ground aforesaid. The Volksraad resolution reads as follows
" The Second Volksraad having considered the Commission's report
Cakl Schub,MAN
made in terms of the Second Volksraad resolution, Art. 723, of the
V.
Dk. Lbyds 19th July, 1897, and according to further instructions as contained
N.O.; The in Art. 930, dated 19th August, 1897, re titles of werven of proMmiKG Commissioner OF claimed farms confirmed and approved between the years 1885
Johannes
and 1891, resolves (1) werven which have been approved by the
bukg; the
Paabl Ophib Government, which have been duly surveyed, and of which diaGold Mining grams have been framed, are hereby declared unimpeachable, in
AND Milling
Company, so far as no legal difficulties have arisen
(2) to accept the Com1898

:

-

:

;

Limited,

and the
Robinson
Deep,
Limited.

mission's report as notice and to instruct the

Government during

the recess of the Honourable the Second Volksraad to act in

terms of the aforesaid Commission's report,"

him

Wessels (with

Esselen), for the defendant

plea of the defendants

is

conclusive.

The

:

special

According to the above

mentioned resolution the title to the werf, and thus
to the mynpacht, are unimpeachable.

also the title

The diagram of
for the plaintiff
President can
State
The
been
confirmed.
the werf has never
before 1891,
confirmation
was
no
There
alone confirm a diagram.
Maasdorp (with him Smuts),

:

but further, a legal dispute had akeady
The letter of demand to the Mining Commissioner was
arisen.
of the
written on the 6th October, 1897, and the confirmation
12th
the
place
on
took
resolution by the First Volksraad only
in terms of the resolution

;

October, 1897.

The resolution makes all titles to werven
and of which
granted before 1891, which have been surveyed,
1897
September,
of
22nd
the
before
made
diagrams have been
Wessels, in reply

:

(the date of the resolution), unimpeachable.

It does not speak of

it must be asconfirmed diagrams, but of approved werven, and
of a werf he
approves
Commissioner
sumed that where the Mming

acts on behalf of the

Government.

Previous to the

Law

No. 10

werven, and to have
of 1891, it was not compulsory to survey
The object
diagrams made, hence disputes arose over the titles.
of the resolution

was to prevent such

Gregobowski,

C.J.

:

disputes.

There can be no doubt that the resolution

:
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applicable in this case. Werven which have been approved
by the Government are here referred to, and it must be assumed
that where a Mining Commissioner approves of a werf, that he
does so in the name of the Government. The resolution refers
to all werven which have been approved of, i.e. those which have
been granted between the years 1885 and 1891, which have been
subsequently (before the date of the resolution) surveyed, and of
which diagrams have been framed. Previous to 1891 there was
no duty to survey werven and to have diagrams made thereof.
The resolution was taken to enable the owners of werven granted
before 1891 to have their werven surveyed, and to make the titles

is

of

unimpeachable.

thereof

This

estopped from saying that the
also to the

mynpacht

is

being the case the plaintiff
title to

invalid.

1898

Gael Schuk-

MAN
V.

Dr. Le\ds
N.O. The
Mining Commissioner OS
Johannesburg; The
;

Paarl Ormn
Gold Mining
AND Milling
Company,
Limited,

AND THE
kobinson

is

Deep,

the werf, and consequently

There must be judgment

Limited.

for
Gregorowski,

the defendants with costs.

EssER,

J.,

was

Attorneys for the

of the

C.J.

same opinion.

pltiintiff

:

Moux and

Attorneys for the defendants

:

EOCHA

Jacdbsz.

Webber and Kennedy.

V.

HAMBURG.

Coram

GREGOROWSKI,

NOTICE OP APPEAL—COSTS—LAW

No.

11,

1892,

Unless notice of setting down for hearing of an appeal he given

ART.
to

respondent in

terms of Law No. 11, 1892, Art, 89, the appellant will not be liable for any
costs incurred by the respondent for the purpose of opposing the appeal, in
case the appellant should not proceed with the appeal within the prescribed
time.

This was an application to have a certain appeal declared lapsed
and for an order of costs against the respondent.

On

C.J.

39.

the 15th September, 1897, the Landdrost of Pretoria gave

judgment against the respondent, who thereupon noted an
appeal, and gave notice thereof to the applicant, and lodged the
security required by Art. 85 of Law No. 11, 1892. When the
applicant received the said notice, he immediately took steps

ESSER,
REITZ,

J.

J.

,

1898
18 April.
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RocHA
Hamburg.
regorwski,

—

to oppose the appeal,

and had thereby incurred certain costs.
not proceed with the appeal within the pre*™® ^^ ^^^^^ ^^ appeal should be prosecuted the applicant

"^^6 respondeat did
^""^.^'^

;

apphed to the Court to have the appeal declared
lapsed, and for
an order of costs against the respondent.
The case had not been
put upon the roll for hearing.
Jacohsz, for applicant

should pay

;

It is

but right that the respondent

He

all costs.

gave notice of appeal to the applicant,
and in consequence thereof all the costs were incurred
by the

The respondent did not proceed with

applicant.

Esseleti, for

his

own

respondent

He was

risk.

:

his appeal.

The applicant incurred

his costs at

not obliged to take any steps to oppose the

appeal until notice of setting down of the appeal for hearing had
been served. Art. 89 of Law No. 11, of 1892, provides " Notice
:

appeal shall be given to the opposite party of the day for which
the appeal is set down (unless the parties shall in writing otherwise
agree), at least eight days before the day fixed for hearing."
No
of

notice in terms of this article has been given to the opposite party,

and consequently he cannot ask that the respondent should pay
his costs for the reason only that he thought
costs.

It is true the

it

advisable to incur

respondent had given him notice

but the respondent was not bound to give him such
consequently he should have taken no notice of
application
if

is

totally unnecessary.

An

it

;

of appeal,

notice,

and

besides, this

appeal lapses ipso jure

not prosecuted within the prescrib ed time.

Grbgoeowski,

C.J.

This application must be dismissed with

:

the respondent had given notice to the applicant

costs.

If

setting

down

of

the appeal for hearing, and notwithstanding had not

prosecuted his appeal, then he would have been liable

for the

by the applicant to oppose the appeal, but the
applicant was not obliged to take any notice of appeal, as such
I am sorry that we cannot assist
notice is not required by law,
costs incurred

the applicant.

EssBR and Eeitz,

JJ.,

Attorney for applicant

:

Attorneys for respondent

were

of the

same opinion.

O, Ueckermann, jun.
:

Tindall and Mortimer,

:
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Coram

STANDARD BREWERIES, LIMITED

GREGOROWSKI.
G.J.

V.

ESSER,
REITZ,

W. BRANDIS

J.
J.

N. O.
1898

PRACTICE— EXCEPTIONS—PLEADING OVER.
In a

civil action before

a Circuit Court where an exception

the defendant should also

This was an application
in the case of

for

W. Brandis N.O.

plead

is

taken

18 April.

to the

summons,

over.

removal of bar. The defendant
The Standard Breweries, Limited,

v.

before the Circuit Court at Johannesburg had excepted to the

summons, but had
notice of bar
for hearing

;

filed

no

plea,

thereupon the

plaintiff

served

on the defendant and had the case placed on the

roll

the defendant thereupon applied to the Judge of

The Judge

the Circuit Court for removal of bar.
application to the

referred the

Court at Pretoria, which was heard on the

full

18th April.

Gurlewis,

for

the applicant

We

:

ask for removal of bar.

The defendant was fully entitled to except to the summons without
There is no rule which requires
at the same time pleading over.
that one should plead over.

Coster,

for

the respondent

:

It

has often been said by the

Judges at the Circuit Court of Johannesburg that cases should be
prepared to be heard on the first day of the sitting of the
Circuit Court. This is reasonable, otherwise a defendant can always
fully

delay a case by taking an exception.

Gregorowski,
this point

C.J.

:

The

rules of the

High Court cannot on

apply to Circuit Courts, for otherwise the hearing of

an action can always be delayed by taking frivolous exceptions.
If a defendant wishes to except to a summons, he must also at
the same time plead over. This rule will always be followed in
the future. In this case the Court will remove the bar and order

H

;

SOtTTH AFRICAN
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LAW REPORTS
The applicant must

the defendant to plead within eight days.

1898

P^^ *^® COStS of this application.

Standard
Bbewebies,
iMiTED,

EssBB and Reitz,

JJ.,

were of the same opinion.

W. Bkandis
_|

Attorney for applicant

Tindall and Mortimer.

:

[

Gregorowski,

Attorney for respondent

C.J.

KEET

Coram :

MORICE,

•

J.

1898
28, 29 April.

COAL HOLE—DAMAGES—NEGLIGENCE.

H. was the owner of a coal

A

Webber and Kennerley.

KENWOOD, SOLOMON AND BRADLEY.

V.

GREGOROWSKI,
CJ
JORISSEN, J.

:

cellar situate

under

the

pavement

in Pritchard Street.

and B. removed the coal plate in order to shoot coal into the.
cellar, and while the hole was open the plaintifffell into it and injured Ms
foot.
In an action against S. and B. for damages, it was found that there had been
no negligence on the part ofH., who had taken all precautions which could he
required of him. Judgment was given against S. and B. far £125 damages
servant of 8.

and

costs.

This was an action for damages.

The summons

stated that the

first-named defendant was owner and occupier of Kenwood's

Buildings at Johannesburg

;

that in the buildings was an arcade

reaching from President Street to Pritchard Street, and used by
the public

was a hole

;

of

that in front of the buildings in Pritchard Street

from 1| to 2

feet in diameter, for the purpose of shoot-

ing coal into a cellar below.

The hole was

let into

the pavement,

near to the entrance of the arcade, and thus in the public street
that the second-named defendants, on or about the 12th June,
1897, at the instance and request of the first-named defendant,
had delivered certain coal to him which they had to put into the
cellar below the said buildings, by shooting it through the said
hole
that on the date and occasion mentioned a certain van
Niekerk, or some other person whose name is unlmown to the
plaintiff, in the service of the second-named defendants, and who
was in charge of the coal, had opened the said hole, and had removed the plate with which it was covered, and had taken no, or
;

not sufficient, precautions for the safety of the public

;

that the
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on or about the 12th June, 1897, on walking through the
arcade in Henwood's Buildings and on the said pavement in
Pritchard Street, where he was entitled to walk, had fallen in the

plaintiff

isgg

S^
v.

whereby he was severely injured in his foot, that the
sSomnTnd
plaintiff, by reason of the accident, had been for a long time
Bradley.
under medical care, and was unable to perform his business
whereby he had suffered damages to the extent of 500L that the
first defendant, as well as the second-named defendants on the
grounds herein set forth are liable to the plaintiff for the damages
he has sustained. The first-named defendant admitted that the
hole had been opened by van Niekerk, or some other person in
the service of the second defendants, but denied that such was
done at his request, or with his knowledge or consent, or by
reason of any negligence on his part. He alleged that the plaintiff
had injured himself through his own negligence, as by taking
reasonable precaution he might have averted the accident.
The second-named defendants denied any liability, alleging
that the accident was owing to the carelessness and negligence of
said hole,

;

the plaintiff himself.

From

the evidence

it

appears that the plate

was a heavy thing, and could not be easily moved.
It was also proved that Henwood had given instructions to S. and
B., that no coal should be delivered before two o'clock in the
afternoon, and that these instructions had not been followed,
Keet had obtained
as the accident happened at 12.30 in the day.
36?. from an insurance company, but this was not taken into
account by the Court.
of the coal cellar

him

There can be no
damages from the secondnamed defendants, whose servant had opened the hole he is
also entitled to damages from the first-named defendant the owner
Wessels (with

doubt that the

Coster), for the plaintiff

:

plaintiff is entitled to

;

of the hole.

Henwood

did not take

to prevent such accidents.

all

the necessary precautions

The maxim Sic utero tuo ut alienum
Beven on Negligence, pp. 1074-1076

non laedas is here applicable.
Braithwaite
Pickard v. Smit, 10 C. B. N. S., p. 470
Whiteley v. Pepper, 2 Q. B. D.,
5 Times L. E., p. 330
;

;

Esselen, for the first-named defendant,

was nob

;

v.

Watson,

p. 270.

called upon.

Gurlewis, for the second defendants, limited himself to the

amount

of

damages.

;
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Gbegoeowski, C.J. In this case I am of opinion" that Henwood
had done all that could be expected of him. The plate over the
j^~^
V.
hole was heavy, and no accident could have happened unless some
SoLOMOT AND one had not intentionally removed it. Henwood had also given
1898

Bradley,

:

instructions that no coal should be delivered before two o'clock

Gregorowski, in

^^

the aftemoon, and notwithstanding this order the coal was
and the servant of Solomon and Bradley

delivered at 12.30 p.m.,

opened the

hole.

on the part

It

cannot be said that there was any negligence

Henwood. This case differs from the case of
Braiihwaite v. Watson quoted by Mr. Wessels, for in that case it
was proved that sufficient precaution had not been taken; for
instance, the plate was a light one, and was left unsecured. The
of

cannot succeed against Henwood, but there
can be no doubt there was negligence on the part of Solomon and
Bradley. Their servant delivered the coal at about 12.30 p.m.,-

plaintiff, therefore,

notwithstanding the order of Henwood that no

coal should be

delivered before two o'clock, and opened the hole.

If this servant

had not been negligent, the accident would not have happened.
Solomon and Bradley are responsible for the negligence of their
servant, and we think that under all the circumstances of the case,
an amount of 125L will be a sufficient compensation for the
injury done to the plaintiff.
Judgment will therefore be entered
for the plaintiff against Solomon and Bradley for 125Z., with costs
but the plaintiff must pay the costs of Henwood, the first defendant.

JoRissEN and Moricb,

Attorney for the
Attorneys for

plaintiff

Henwood

:

:

JJ.,

S.

were of the same opinion.

K. H. Lingbeek.

Tancred and Lurtnon.

Attorney for the second defendant

:

J.

H. L. Findlay-

:

.'^
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V'
Coram

M.

G.

GREGOROWSKI,

CO.

C.J.

ESSBR, J.
REITZ, J.

JUBILEE

G. M. CO.
1898

WATER-RIGHT— REASONABLE USER—LAW
SECT.

1896,

Where

55—LAW NO.

11

OF

24 April.

NO. 21 OF

1894.

had a water-right on the Natal spruit and the defendants had
a water-right higher up and immediately adjoining the first-mentioned
water-right on the same spruit, it was held that the defendants were entitled to
pump the water out of the spruit to their claims, provided that no unreasonable
amount was used. Further, that the defendants were not bound to allow the
the plaintiff

also

water

pumped up

Law No.

to flow

hack into the spruit.

\l of 1894 is not applicable to water-rights granted under the

Gold Law.

This was an action for a declaration of
from the judgments.

The

rights,

facts

appear

fully

him Dickson), for the plaintiffs The Natal spruit
which
the
water-rights
are situated is a fiumen publicum, and
on
consequently the law applicable to riparian owners must apply.
The defendants, who have a water-right higher up, must allow the
water pumped up to flow back to the stream. The defendants
are making an unreasonable use of the water, both as to manner of
Angel on Watercourses, p. 118. Law No.
user, and the quantity.
Law No. 11 of 1894, Meyer and
21 of 1896, sect. 55, 129 et seq.
others v. Johannesburg Waterworks Estate and Exploration Go. and
the Geldenhuis G. M. Co., Hertzog Eeports, p. 1.
Wessels (with

:

Esselen (with him Curlewis and Coster), for the defendants
The Natal spruit is not a,flumen publicum. The ground is swampy,
and there is no proper watercourse but even if the spruit was

:

;

a flumen publicum.

Law

No. 11 of 1894 does not apply, as the

companies obtain their rights by virtue

ground

is

a public digging.

It is

of

the Gold Law.

The

not compellable to allow the

water pumped up to flow back to the stream.

The manner

of
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the cheapest and most economical. The Court must only
an unreasonable use has been made of the water.
whether
Mey^b^av-d
Chaklton The evidence shows that no unreasonable use has been made of
1898

user

is

clecide

^•^;^°V.

the water.

Jubilee

Qur. ad

_

Gregorowski,

vult.

8th June, 1898.

Postea.

Geegorowski,

C.J.

The defendant company

is sued under
the owner of a water-right No.
38, situate on the farm Doornfontein.
The plaintiff company is
:

the following circumstances.
also the

owner

adjoining

the

It is

of a water-right,

water-right

of

No. 38, below, and immediately
the defendant company.
In

company erected a pumping
and pumped up the water out of
the spruit (which the plaintiffs allege is a pubHc stream) to the
dam of the City and Suburban higher up the stream. Out of
this dam the water is pumped to a reservoir on the farm Turffontein
and used for the batteries of the defendant company. The water
August,

1897,

station on its

thus

pumped

is

defendant

the

water-right,

not led back to the spruit.

The plaintiff company

complains that by reason of this improper and unlawful pumping
of the water out of the Natal spruit, and by reason of the improper

and unlawful use
plaintiff

of the

cannot drive

water by the defendant company, the

its batteries,

and had

in fact on the 17th

September, 1897, to stop working altogether, on account

of the

absence of water, and had on the 18th and 19th September
partially to stop, in consequence whereof the plaintiff has suffered

damage

to the extent of 500L

that the defendant

company

is

The summons
not entitled to

water out of the stream, and to lead

it

to

its

further sets forth

pump

out

spot on the farm Turffontein, and that the defendant
case

bound

all

the

batteries at another

to allow the water to flow back to

its

is

in

any

natural course.

The plaintiff claims to have it declared that the defendant company
not entitled to continue to deal with the water in this manner,
it may be interdicted from further doing so.
The defendant
pleads a general denial. Prom the evidence it appears that the
is

that

City and Suburban dam is situated on the Natal spruit just above
the water-right of the Jubilee G. M. Co. Water percolates under
the wall of the dam and flows down slowly in a small stream to the
water-right.

This water is ascribed by some of the witnesses to
a spring rising under the wall of the dam
other witnesses are of
opmion that the water is simply due to percolation from the dam.
;

_
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There

are, however, small springs in the water-right itself.
1898
The
neighhourhood is marshy, and all along the course of the spruit meyekand
there are small springs. The Jubilee Company collects the water Charlton

and pumps it back into the City and Suburban
From this dam the water is pumped to a reservoir on the
claims.
From this reservoir the water is pumped to the batteries.

in a sort of well,

dam.
It

.„|

^'^^^f^
'

—

then goes over the plates, and flows back into the reservoir in Gregmowski,

order to be

pumped over and over

batteries.

A

again from the reservoir to the

certain percentage or quantity of water

percolation, evaporation,

and other

causes,

is

by

lost

and a new supply

of

water must, therefore, continually be brought into the reservoir
to replace the loss.
The water brought continues, therefore, to
circulate between the batteries and the reservoir until it is lost.
has also been proved that the Jubilee G. M. Co. does not get

It

sufficient

water for its 50 stamps from

its

water-right, but

is

obliged

buy water from the City and Suburban dam, from the Wemmer
dam, and also from other sources. The water obtained from the
water-right is calculated as sufficient to drive 15 stamps. The
pumping station is not always working, but works six hours a day,
and all the water in the water-right is not pumped out, but water
to

down to the water-right of the plaintiff company. During
month of September water was scarce, and the Jubilee
G. M. Co. also suffered from want of water, and its batteries were

flows

the

also,

hke those

of the

Meyer and Charlton,

partially stopped.

The

witness, Charles Gluyas, declares that the Jubilee has 50 stamps,

and that the Jubilee company pumps 62 days
"

'

if

we do not pump," he

says, " there

gallons per hour, flowing to the

says further, "

is

in six

months, and

a stream of 1000 to 1200

Meyer and Charlton "

From the spruit we get about

;

and he

one-sixth of the water

required by us."

The water-right of the claims of the Jubilee G. M. Co. is situated
on the farm Doornfontein, while the claims attached to this waterright are situated on Turffontein.
This circumstance, however,
cannot affect the case, because the water-right was properly
granted. A Bezit recht has been granted for it, and the waterright

is

attached to

The company

these claims.

by

is

therefore

from the
spruit.
There is no proof that the company makes any misuse
of its right by conductiag the water to the claims instead of placing
its batteries along the spruit.
But it must not take more running
entitled to take the water required

it

for its batteries

^04
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water than

reasonably entitled to, taking into consideration
^^^
°^^^^ companies situated lower down the spruit.
Meyer akd
^^TON It has not appeared from the evidence that the Jubilee G. M. Co.
1898

it is

*^^? ^'^S^*^ ^^

°-

„;

JUBILEE

__
Gregorowski,

__:

has taken more than its fair share of water. It did not take
all
the water from the spruit. It pumped only six
hours out of
twenty-four, and during sixty-two days in six months.
During
the remaining time, says Gluyas (and he has not been
contradicted),
the stream flows to the Meyer and Charlton. The
defendant,'
moreover, draws from the spruit only

sufficient

water to keep 15

stamps going. The Meyer and Charlton gets its water chiefly
from the mine, but also from the spruit. There is no proof what
quantity it takes from the spruit, or whether that quantity is
greater or less than the quantity appropriated by the Jubilee
G. M.
Co.

Now

manner of use. It has not been proved
company suffers because the water is taken to

as regards the

that the plaintiff

the claims instead
spruit.

The

of-

to the batteries being erected along the

batteries of the plaintiff

company

also are not situate

on its water-right, but are on its claims, and the water is used in the
same way as in the case of the defendant company. The plaintiff
can scarcely complain about a method of user followed by itself.
It appears from the evidence of both sides that it would be
impracticable, injurious, and useless to pump the water to the
battery, and then to let it flow back to the spruit. It would be
a waste of water and mechanical power.

do thi? either

;

it

The

plaintiff does

not

takes the water from the spruit, conducts

it

and there it is used up between the battery and
the reservoir, and it is continually being replaced by a new supply
of water from the spruit, so that there is always sufficient water
to its reservoir,

in the reservoir to keep the battery going.

There

is,

therefore,

no proof that the defendant company makes an unreasonable
use of the water, or that it, as far as the manner of use is concerned, gives any ground for complaint to the plaintiff company.
Various questions have been raised with which we, under the
circumstances of the case, need not trouble ourselves.

We

have

only to do with the rights of the two gold mining companies
which have equal rights under their water-rights. And in this
respect this case differs from the case of

Meyer

v.

Waterworks Estate and Exploration Company and
Gold Mining Company (10 C. L.

Law

11 of 1894

is

Johannesburg
the Geldenhuis

J., p. 159).

applicable only to unproclaimed grounds, and

:
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cannot help us in cases arising out of the competing rights of
mining companies to which water-rights situate on public streams

The Gold Law (section 55, Law No. 21,
1896) seems to suggest the making of certain regulations, but until
such regulations have been framed, the general principles of law
must prevail.
The Court grants absolution from the instance with costs,
have been granted.

1898

Meyee add
Charlton
G. M. Co.
u.

Jdbileb
G. M. Co.
Gregorowski,
C.J.

EssBB and Ebitz,
Attorney for the

JJ., concurred.

plaintiff

:

S.

Attorneys for the defendant

:

K. H. Lingheek.
Booth and Weasels.

THE EXECUTOR IN THE ESTATE OF
KLINGENBERG

Coram
ESSER, J
(In

Cham-

bers.)

LADEMAN.

1898
26 April.

CORPSE NO PART OP THE ESTATE OE THE DECEASED.
Where

the executor testamentary ashed the Court for leave to

the deceased from the place where

it

had been

remove the corpse of

at first buried, the Court refused

such permission on the ground that the executors had no right
it

did not form part of the

to the

corpse aa

estate.

This was an application by which the order of the Court was asked
by the applicant for permission to remove the body of the late
Frederich Klingenberg from the place Carlsruhe district, Pretoria,
belonging to Mr. Lademan, and where it was buried, to the cemetery of the German Evangelical Lutheran Church at Pretoria.
The petition set forth that the applicant acted in his capacity
as the testamentary executor in the estate of the late Klingenberg

and

also

on behalf

of

his

co-executor

;

that the deceased had

been an intimate friend of the applicant, and had expressed his
wish to him to be buried in the cemetery belonging to the Church
at Pretoria, to

which Church the deceased had

left

the larger

SOITTH AFRICAN
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The
exeouiob
m THE
Estate oh
KlingenBEBa
V.

Ladbman.

LAW REPORTS

The governing body of the
Church unanimously desired to have the body removed to its

part of his estate, about 8000L

cemetery, for the purpose of erecting a

monument

over the grave,

and it thought that if the body remained where it was now buried
it might happen in case the farm Carlsruhe passed into other hands
that sufficient care would not be bestowed to the grave. Mr.

Lademan
gave as

refused to consent to the removal of the body, and

his reason that

was the expressed

it

will of the deceased

to be buried on the place Carlsruhe, and that his remains should

Mr. Lademan and several other friends made

remain there.
affidavits that

such was the

last will

and

desire of the deceased.

Coster, for the apphcant, addressed the Court

on the duty

of an

executor testamentary to act according to his conscience.

This

was a private matter and the Court should assist the Church in
its desire.
Where was the guarantee that later on the same care
will

be taken of the grave

With regard

?

to jurisdiction, he referred to Grotius

46,

1. 2.

and

Voetll.7auda
Curlewis, for the respondent

the grave at

Law

all

:

The respondent

times for maintaining
a matter extra

the grave was

The Court was

body

had no

religiosa.

right in

of the deceased did not form part of his

estate.

Attorney for the applicant

Common

commercium being a res

of opinion that the executors

this matter, as the

offers access to

According to

it.

:

Attorneys for the respondent

Fred Kleyn.
:

Nel and Lorentz.

;
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JORDAAN.

v.

coram:

GREGOROWSKI,

SALE OF NON-EXISTING GLMM&—BONA FIDE ERROR—
DAMAGES.

jQ^^jg

SEN,

3.

MORICE,
Where

the defendant gave the plaintiffs

an option

buy certain 386 claims on
Government ground adjoining Palmietfontein at £100 per claim, for which
option the plaintiff paid £100, and it afterwards appeared that there was no
Government ground adjoining Palmietfontein, in consequence of which the
defendant was not able
exercising the option
the defendant

to give transfer

; it

was bona

of the claims

to the plaintiffs

was held, in an action for damages,
fide

under

on

their

that, seeing that

was Government
was no negligence on

the impression that there

ground adjoining Palmietfontein, and seeing
his part, the plaintiffs were not entitled to

that there

any damages, but merely

to

a repay-

ment of the above-mentioned £100.

This was an action for transfer

of certain claims or

damages.

The summons set out that on 13th September, 1895, a written
contract was entered into between the defendant and the plaintiffs,
by which the plaintiffs obtained the option of purchasing from the
defendant within a certain period certain 386 claims on certain
Government ground on the boundary of the farm Palmietfontein,
in

the district of Heidelberg

that on the expiry of the said

;

option an extension of three months was granted at Johannesburg,

reckoned from 20th October, 1895, by the defendant to the
plaintiffs,

under the same conditions as mentioned in the contract

that during the said extension the plaintiffs decided to purchase
the claims at the price mentioned, and requested the defendant
to give

them

transfer

as requested

damage

;

;

that the defendant failed to give transfer

that the plaintiffs had in consequence suffered

to the extent of 5000Z.

;

and that

if

the defendant could

not give them transfer they would suffer damage to the extent of
20,000Z.

The

claims and

plaintiffs therefore

5000Z damages,

demanded

or instead

transfer of the said

thereof,

purchase price mentioned in the contract was

The defendant pleaded that

in

20,000Z.

lOOZ.

The

per claim.

August, 1895, having proper

licences according to law, he pegged off 800, or, as they afterwards

proved to be, 386 claims, on what was represented to him
he verily believed to be, Government ground, in the
Heidelberg

;

J.

to

as,

and

district of

that the licences for the said claims were from time

,„^
27, 29 April,
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Ledikee
AND SaCHE
V.

JORDAAK.

to time renewed

by the Mining Commissioner, and that the
defendant granted the option to the plaintiffs; that on
19th
November, 1895, the Mining Commissioner refused to renew
the
on the ground that the ground pegged off by the defendant
had turned out not to belong to the Government, but to form
part
of one or more of all the unproclaimed private
farms Droogefontein
Strydpan and Kietkuilfontein (Palmietfontein) that at
the time

licences

;

of entering into the contract the defendant bond
fide believed that

the claims were on Government ground ; that it had
since appeared
that the claims purported to be sold were not on
Government
ground, and therefore never existed at all ; that the
defendant
was therefore, through no fault of his own, unable to give transfer;
that the plaintiffs were aware of all the circumstances before
issuing si^mmons,

and that they were not entitled to damages,
seeing that the contract was void, the claims never having existed.
From the evidence it appeared that there was no Government

ground adjoining Palmietfontein, and that towards the end of
1895 the plaintiffs had obtained an offer of 1501 for each claim,
and that the offer had been withdrawn owing to the plaintiffs not
being able to get transfer from the defendant.
Wessels (with him de Wet), for the defendant Only Government
ground was proclaimed, and it has been proved that there is no
Government ground adjoining Palmietfontein. All the adjoining
ground belongs to unproclaimed private farms. Claims cannot
exist except on proclaimed farms. Therefore there were no claims
:

adjoining Palmietfontein to

sell.

Law

See Art. 3 of

19 of 1895.

The defendant was bond fide under the impression that there was
Government ground adjoining Palmietfontein. He sold something which, as a fact, did not exist. Therefore there was no
contract.
See the case of the " Peerless " in Anson on Contracts,
p.

134

;

Pothier, Verbintenissen, p. 10, para. 132

Pothier, Contrat de Vente, para. 6
\^ol.

VI.,

Bk.

18, tit. 1, note 4

;

;

;

Dig. 18,

1,

57

;

Pothier on the Pandects,

Voet, 18.

1, 21.

The Court cannot

give any damages in this case, because the subject matter of the

contract has never existed, and because there was no negligence
on the part of the defendant. See Philip v. Metropolitan and
It is true the plaintiffs
Suburban Railway Co., 10 Juta, p. 52.

paid lOOZ. for the option, but they oannot reclaim
as this

is

an action

for

damages.

it in

this action,
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Esselen, for the plaintifff?
It cannot be said that, at the time
the plaintiffs exercised the option, no claims existed, because
:

money was being

licence

paid on them.

The subject matter

See Pothier on Contracts, para. 65. The defendant must prove
that he acted bond fide. But even if there was no sale, there is,

Van Leeuwen,

by

4, 8. 2.

Wessels, in reply

Dolus non presumitar, sed adore prohandus
is still a bit of ground not
belonging to the private farms but, granting that to be so, the

est.

My

:

learned friend says that there
;

contract

is

void

if

the greater part of the subject matter has

ceased to exist.
Cur. ad
Postea.

vult.

28th June, 1898.

MoBicE, J.
The plaintiffs in this action entered into a written
contract with the defendant by which the latter gave the former
:

an option to purchase, or

to find a purchaser for certain 386

The claims are described in the consituated on the Government ground adjoining PalmietThe purchase price was to be paid on transfer of the
60L was paid for the option till 20th October, 1895,
for a renewal of three months.
On 30th November,

claims at 1001. per claim.
tract as
fontein.

claims.

and

60?.

1895; the plaintiffs wrote, saying that they exercised the option

by purchasing the

claims,

and that they desired

transfer.

It

afterwards appeared, as alleged by the defendant, that the ground

on which the claims were situated was not Government ground,
but belonged to unproclaimed private farms. The Government
refused to renew the licences, and the defendant was therefore
not able to grant transfer. About the end of 1895, the plaintiffs
but this offer was withdrawn,
received an offer of 1501. per claim
as they were unable to obtain transfer from the defendant.
;

The

plaintiffs

or otherwise

now sue for delivery of transfer and 5000Z. damages,

payment

of

20,000Z.

damages.

They

allege that

they are entitled to the profit which they would have made, as

The defendant maintains that the contract was void,
as the claims did not exist, the ground not being Government
ground, and that they acted in good faith. From the evidence.
damages.

l^'^^r

of an-d Sache

the contract was not wholly non-existent, as it appears there is
still a small portion of ground not belonging to the private farms.

nevertheless, an obligation on the defendant, as pointed out

1898

jobdaak.
Morice, J.
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Ledikbr
AND SaOHB
V.

JOBDAAN.
Morioe, J.

appeared that the ground which was supposed to belong to the
Government, is included in the confirmed diagrams of the three

it

adjoining farms, and although one of

these diagrams was not
June 6th, 1896—thus after the contract sued on
was entered into,—there is nothing to show that the defendant
could have prevented the confirmation, or could have m any
way

confirmed

till

retained the claims.

I think, therefore, that we must assume
that the diagrams are correct, and that when the defendant sold
the claims they were, as a fact, unproclaimed ground, although

the defendant was not aware of

this.

The question is, therefore, whether the plaintiffs are entitled
to damages calculated according to the profit which they would
have made if the contract had been carried out. Voet (Pandects,
18, 1, 5) says that a sale

in the following respect

:

void when there is a mistake, inter alia,
" Inqualitate, quam res kahet a jure,
dum

is

sacra, sanda, religiosa et similia, distracta sunt."
scienter

emens talem rem ab ignorante

sciente petat actione ex empto id
last sentence is that

if

of the thing sold, he

is

In 18,

1, 6,

quod

He

adds, "

teneatur, ignoranter

interest."

licet

emens a

The meaning

of the

the seller was aware of the judicial quality

hable for id quod

interest, i.e. for

damages.

Voet says, speaking about a mistake in regard to the

nature of the thing sold, " Nee his in casibus fraestandum emftori

amfliua id quod

damnum, quod

interest seu

ex eo contigit, si

modo

venditor justam hahuerit errandi causam."

In

my

opinion there

sacrae, etc.,

ownership.

is

an analogy between the

and the present case.

The

juridical quality

It is

cases of res

not merely a question of

which claims have

is

something

that cannot be created by a person, even by purchasing the ground.
It is, moreover, a quality which belongs to the very essence of

Under these circumstances the rule laid down by
Voet in regard to damages must be appUed. He says that when
the seller knows the quality of the thing sold, but the purchaser
the thing.

ignorant of

is

it,

the seller

is

liable for " id

quod

interest."

It

follows from this that if the seller also is 'in ignorance, he is not
Hable for " id quod interest." A seller who is in ignorance through
his

own

negligence would also be hable.

nothing to

show that the

seller (the

In this case there

ia

defendant) knew that the

claims over which he gave the option were not on Government
ground. There is also nothing to show that he was negligent, as
it

appeared that

it

was the general opinion that the claims were
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on Government ground. I am, therefore, of opinion, that the
i898
defendant cannot be held liable for the profit which the plaintiffs
l^^^eb
would have made, or, in other words, for the damage which they and Sache
V
have suffered.
JOBDAAN.
The English law goes much further than the Eoman Dutch
Morice, J.
law as regards the non-responsibility of the seller for damages in
Thus,
a case where no title to immovable property can be given.
in the important case of Bain v. Fothergill (L. E. 7 H. L. p. 158),
it is laid down that if a person sells immovable property, even if
he knows that he is not the owner thereof, and that he has no
means of becoming owner, the purchaser can get no damages
except the expense to which he has been put, except in an action
The reason given for this rule is, that in cases of
for fraud
sales of immovable property there must always be some uncertainty whether the seller can give a good title (Mayne on
Damages, 4th ed., p. 189). But such a rule is not applicable in
South Africa, where certainty of title to fixed property is assured

by means

of registration.

Although the

plaintiffs are

not entitled to the profit which they

would have made if the contract had been carried out, there can
be no doubt that they are entitled to a restitutio in integrum,
i.e. to be placed in the same position that they were in before the
The purchase price in this case was not paid, othertransaction.
wise they might have reclaimed it. But they are entitled to
repayment

payment for which
was argued by Mr. Wessels

of the lOOZ. paid for the option, a

they received no consideration.

It

that the 1001. cannot be awarded them in this action, but that that
sum ought to have been claimed in an action in the nature of a

condidio indebiti, whereas the present action is for damages. In
my opinion the Court ought not to take much notice of the form
of actions.

The Courts

attention to them.

divided

into

of South Africa have given but little
In the English Courts actions were formerly

actions

for

trover,

detinue, trespass, etc.

;

have been abolished with good results.
if the Court, in an action
great
inconvenience
cause
would

these technicalities

damages

for

breach of a contract of

sale,

but
It

for

could not order a

restitution of the purchase price.

But even taking a technical view, the Court can order
repayment of money paid. For in Voet's Pandects, 19, 1, 3, we
find that in certain cases an action ex empto can be brought to

:
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compel the seller to grant restitution of the purchase price on the
ground that the sale has been annulled. And in this case the
Ledikek
AND Sache action is an actio ex empto for deUvery of the thing
sold with an
1898

JORDAAN.

alternative claim for damages.

the defendant in this case had offered- to return the

If
Morioe, J.

1001. paid

for the option

He

costs.

with interest, he would have been entitled to his
did not, do this, although he found out long ago that

he could not give transfer. Under the circumstances, therefore
there will be no order as to costs.
Judgment must therefore
be in favour of the plaintiffs, the defendant being ordered to
repay to them the lOOL with interest at 6 per cent, from 20th
October, 1895, no order as to costs of this action.

Gregobowski,
Attorney for

and Jorissen,

C. J.,

plaintifis

:

opinion.

E. Booth.

THE STATE

Coram

were of the same

A. B. Mortimer,

:

Attorney for defendant

J.,

v.

MAX

LEVI.

GREGOROWSKI,

GOLD LAW, NO.

C.J.

JORISSEN, J.
REITZ, J.

21,

1896—ARTS. 82
CLAIMS.

AND

142—PEGGING

Where a person

is guilty of pegging claims belonging to another in terms of Art.
142 of Law No. 21, 1896, if is no defence that the pegs used were not of the
size prescribed by Art. 32 of the said Law.

1898

This was an argument on a point reserved by Ameshoff, J., at
The accused was found

Johannesburg, on 10th February, 1898.
guilty

by the jury of pegging off claims which belong to the New
Main Eeef Gold Mining Co., Ltd., and was sentenced to

Unified

pay a
it

fine of 1001. or nine

months' imprisonment. From the evidence

appeared that the pegs used by the accused were not

of the

by Article 82 of the Gold Law.
The Court reserved the law point whether under pegging off,
as provided in Article 142 of Law No. 21, 1896, is meant a pegging
off irrespective of what kind of pegs have been used, or whether
it meant putting in such pegs as are required by Article 82
of the aforesaid Law.
This point was argued on 2nd May, 1898,
size prescribed

—

;
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1898
The Court will in this case strictly
apply the provisions of the Gold Law. The pegs used were not thb^tate
such as are required by law, and consequently there had been
Max Levi.
no proper pegging off.

Papenfus, for the accused

:

Gregorowski,

Curlewis, for the State

:

It

makes no

C.J.

what the

difference

size

of the pegs were, the physical act of pegging with the intention

to peg off claims
V.

Simpson

(3

In the case of Berriman Syndicate

is sufficient.

0. E. 135), the Court laid

down

that the fact of the

pegs not being exactly according to law was but a mere informality,

and could make no

difference.

Gbbgorowski, C.J.
It makes no

:

according to law.

It

be guilty of pegging

The argument

of Mr. Curlewis

is

perfectly

difference that the pegs were not precisely

correct.

would be ridiculous that a person could not

off

the claims of another merely because the

pegs he used were perhaps half an inch shorter than required.

The conviction must thus be
JoEissBN and Eeitz,

JJ.,

affirmed.

were of the same opinion.

GEBBARD

v.

GEBBARD.

Coram :

GREGOROWSKI,

DIVORCE—EXCEPTION—WRONG NAME— OP DEFENDANT.
Tlie place of the celebration of the marriage

and where

the desertion took place not

C.J.

JORISSEN, C.J
REITZ, J.

mentioned.

A

summons for

divorce on account of malicious desertion should con-

tain the place where the marriage

was

entered into

and

the place

desertion is alleged to have taken place.

This was an exception to a summons

4 May.

for divorce

on the ground

of malicious desertion.

The exception was threefold
(1) That the name of the defendant was not properly set out in
the summons, and that she was wrongly described therein
(2) That it was not alleged where the. marriage had been entered
:

into

;

1898

where the

:
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(3)

Gbbbaed

That no mention was made

of the place

where the defendant

'^^^ deserted the plaintiff.

V.

Gebbakd.

Sauer for the excipient.

De

Korte for the respondent.

The Court upheld the exceptions with
the summons.

costs,

amend

Attorneys for the excipient

:

HERD

Coram

GREGOROWSKl,

to

Kleym and Ohete,

:

Attorney for the respondent

and gave leave

J, Berrange.

V.

LENNON.

CJ

PROVISIONAL SENTENCE—LIQUID DOCUMENTCOLLATERAL AGREEMENT.

JORISSEN, J.
EEITZ, J.

1898

H. sued L. provisionally on a certain promissory note. L. pleaded thai the
document sued upon was not a liquid document, inasmuch as it related to a
certain contract according to which the note had been given on the assumption
that H. had fulfilled his part of the agreement, which, however, had not been
the case.

The
to

Court, on appeal, gave provisional judgment and ordered the defendant

go into the principal case.

This was an appeal against a judgment of Bsser,

J.,

where a

provisional sentence had been asked for and had been refused.

The appellant has sued the defendant

for the

sum

of

2000L on

a promissory note, dated the 26th June, 1897, payable four months
after date.

The defendant in his defence to this claim stated that the promissory note was connected with a certaia agreement of the same
The plaintiff had acted as agent of the defendant in condate.
nection with certain gold claims on the Malmani Gold Fields,
had paid hcence moneys, and pegged off certain claims for the
defendant, and had rendered him on his return from Europe
an account of his administration. The defendant, who beheved
the correctness of the account, and being under the impression

US
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that the plaintiff had

fulfilled his duties, had entered into an
agreement dated the 26th June, 1897, with the plaintiff, whereby,
in addition to certain cash, the defendant gave him a promissory
note for 2000L, under the understanding that the plaintiff had

carried out his obhgations.

The agreement was for the payment
and for other interests to

of the plaintiff's share in the claims,

which he was entitled.
The defendant shortly afterwards discovered that the plaintiff
had not performed his obligations, and consequently refused to
meet the promissory note.
EssBR, J., was of opinion that the promissory note was in connection with the contract of the 26th June, 1897, and as the note
had not passed into the hands of third parties, the contract must

be considered as forming part of the promissory note. It was
the duty of the plaintiff to prove to the Court that the conditions
of the contract

had been

quently payable.

fulfilled,

and that the note was conse-

This note was not per se between the parties

a liquid document, and provisional sentence must be refused.
Coster, for the appellant
The Judge in Chambers should not
have gone outside the document, unless the defendant had proved
that any condition which existed had not been fulfilled.
:

Dickson, for the respondent, referred to van Zyl Jud. Practice,
the defendant can show the probability of

1st ed., p.

78.

success

with him in the principal case, the Judge ought to

refuse

lies

If

provisional sentence.

There

is

no connection between

the promissory note and the agreement.

The Court allowed the

appeal,

and gave provisional sentence

with costs.
Attorney for the appellant

:

Attorney for the respondent

J.

:

H. L. Findlay.

C. G. Bice.

1898

^^
"•

Lennon.

—
;

; ;
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LANDAU SCHWARTZ

Coram:

DUPLOOY.

V.

GREGOROWSKI,

EXCEPTION—OMISSION TO ATTACH DOCUMENTS TO

GJ.

SUMMONS.

'^^^%
IRBITZ.

J,

Where a summons is based on an account for goods sold and
lent, and items as the following occur therein, viz. :
24:th November, '96, re cheque £73 10s.

—

1898

Bank acknowledgment of debt

^^*' July, '97, Natal

23 Mav
28 June.

the plaintiff is

bound

cheques or proof

to the

to

explain these

it

and cash

£300,

items or attach

copies

of such

summons.

This was an exception to the
that

delivered

plaintiff's

was vague and obscure, and

summons on

the ground

the defendant was pre-

thait

judiced thereby.
Plaintiffs

607L

for

had

instituted an action for debt against the defendant

3s. 2d.,

being the balance of a shop account for goods

and for money lent between the 27th November,
more fully appear from the
copy attached to the summons.
Against this summons the defendant excepted, and more

sold

and

delivered,

1895, and' December, 1897, as will

particularly against the following items of the account, viz.

:

24th November, 1896, re cheque, 73L 10s.
7th November, 1896, re cheque, 591. 19s.
31st July, 1897, promissory note 300L

;

4th December, 1897, re cash acknowledgment of debt, 400Z.
with which items in the account the defendant had been debited
without giving further details of these cheques and acknowledg-

ments

of debt, or

by attaching them to the summons.

Jacobsz for the excipient.

Lohman

for the plaintiff.

Cur. ad
Postea.

vult.

28th June.

The Court upheld the exception with
the plaintiffs to amend their summons.
Attorney for

plaintiff

:

S.

Attorneys for defendant

:

K.

H

Lingbeeh.

Booth and Wessels.

costs,

and gave leave

to
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LOUW

coram:

GREGOROWSKI,

„'^'

C.J.

THE LIQUIDATORS OF HUGO THERON, MALHERBE AND SANDERSON.

esK'/'
1898

ANTE-NUPTIAL CONTRACT—REGISTRATION OF—LAW
NO. 6, 1882, SECTION 5.
L,

9 May.
ii June.

and his wife were married hy ante-nuptial contract in the Cape Colony, which
was duly registered there. Subsequently they went to the Transvaal, where
the wife bought a certain stand in Johannesburg in 1896.
In 1897 the antenuptial contract was registered in this Stale.
Certain creditors wished to
attach this stand, belonging to the wife, in satisfaction of certain debts in-

curred here by the husband before the registration of the contract.
this could not be done, that

Law No.

5,

1882, does not apply

to

Held, that
ante-nuptial

There is no presumption that persons married
community of property where proof to that effect

contracts executed elsewhere.

elsewhere are married in

must

be given.

This was an appeal against the decision of Jorissen, J., in
Chambers, given on the 13th November, 1897. A certain Piraz,
the Hquidator of Hugo Theron and Malherbe, obtained judgment
in the Court of the First Special Judicial Commissioner of Johannesburg, on
39Z. 75.

M.

the 16th June, 1897, against P.

for interest,

was taken

out,

and

and the return

of the

there were not sufficient goods of P.

deputy

Louw

certain

James Sanderson

also obtained

;

was that

name

of his wife.

Louw

in the

same

28L

16s.,

for

A writ was likewise

taken out with the same
It appears that the debt to Hugo Theron and Malherbe

41. Is.

result.

sheriff

judgment

Court on the 16th March, 1897, against P.

with

for 1702.

of execution

to execute upon, but

there was a stand, No. 5142, registered in the

A

Louw

A writ

lOZ. 8s. as costs.

id. costs.

had accrued in 1894, and that of Sanderson in 1895. The said
stand was purchased by Louw's wife on the 13th August, 1896.
The ante-nuptial contract which was registered and entered into
Piraz and
in the Cape Colony was first registered here in 1897.
Sanderson applied to the Court for an order authorizing the
Sheriff to attach the said stand, and sell it in satisfaction of the
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P.

aotTm.

c.

above debts of Louw. The application was granted by
Chambers. Against it the appellant appealed.

Jorissen, J.,

^"-

Louw
The

Coster, for appellants
The parties were married at the Cape,
and the ante-nuptial contract was duly registered there. The
creditors of Louw in this country have no greater rights against
the property of his wife than those in the Cape Colony. The ante:

LiQtii-

DA.TOBS OB

Theeon,
^^^^^^'^^

Sandeeson. nuptial contract

is valid against the creditors of Louw in the Cape
^olony, where the parties were married, it must therefore also
Gre^wski,
be valid against the creditors here. Westlake, Private Int. Law,
C.J.
'

pp. 66, 67

;

Bar on International Law,

Bernstein's Trustee, 7 C. T. R. p. 171

7 C. T. E. p. 323

Law

;

;

p.

398

;

Bernstein

v.

Bosnian's Trustee v. Bosnian,

Ascher's Executrix v. BlytJie, 4 Juta, p. 136.

No. 5 of 1882, section

5, is

not applicable to ante-nuptial

contracts entered into outside.
Esselen, for the respondents

:

Law

No. 5 of 1882, section

5,

does apply to ante-nuptial contracts entered into outside the State.
If this were not the case, then persons married outside the State
would have greater rights than persons married within.
Naturally the ante-nuptial contract is valid here between the
parties, but it is of no effect without registration over against
creditors.
Sielig v. Begistrar of Deeds, 6 G. W. E. p. 108
;

ScJioomhie v. Schoomhie's Trustees, 5 Juta, p. 189.

Cur. ad vult.

Postea 24th June, 1898.

Gregoeowski, C.J. On the 2nd August, 1897, a rule
upon the respondents (now appellants)
:

granted, calling

cause
of

why

nisi

to

was

show

stand No. 5142, Johannesburg, registered in the name

Maria Christina Louw, should not be declared executable

in

two judgments given by the Special Judicial
Commissioner for the sums of 170L and 23L 16s. respectively, and
costs, against Pieter Louw.
This rule nisi was confirmed on the
13th November, 1897, by Jorissen, J.
Maria Christina Louw was married to Pieter Louw in the Cape
Colony. The marriage was entered into in August, 1891, without
community of property, and the ante-nuptial contract was
registered in the Cape Colony.
Later on the parties settled at
Johannesburg. The debts for which the judgments in question
had been given were contracted in 1894 and 1895. On the
satisfaction

of
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13th August, 1896, Mrs.

Louw

119

purchased stand No. 5142, Johan-

nesburg, and obtained transfer in September,

In the p

1896.

beginning of 1897, the ante-nuptial contract was registered here.

The judgments

1898
j^^J^"^

q

Louw

were obtained in June, 1897, and March, ijjij, j^quiwas contended that the stand had been batoes of
purchased out of funds provided by Pieter Louw, and thereupon Theron,
transferred in the name of his wife
but this is denied, and the Malheebe
AND
...
appLcation must be decided on the assumption that the money Sandeeson.
was furnished by M. C. Louw.
Greg^wski,
G.J.
The question for decision is whether from the fact that the antenuptial contract had not been registered here at the time when the
in question

1897, respectively.

It

:

debts were contracted the property of Mrs.
in satisfaction of her husband's debts.
registration in the

Cape Colony

Louw can

be attached

In other words,

is

the

to protect the wife

sufficient

elsewhere against the creditors of her husband, or must there be
registration here also ?

Van
it

der Keesel, thesis 229, states the law of Holland, and from

I infer that

an underhand contract would be binding between
community of

spouses, and would, as regards their heirs, exclude

but (as van der Linden, p. 17, also says) in order to make
an ante-nuptial contract valid against creditors, it must be reduced
to writing as a public document.
No registration was required,
as what was enacted thereto by the Placaat of 30th July, 1624,
never came into use. Vide the judgment of Denyssen, J., in the

property

;

case of Steytler v. Dekher, 2 Eoscoe, 116.

On

the question of registration, the law of Holland will not

help us much, as the placaaten with regard to registration were

never acted upon.

According to

Law

No.

5,

1882, section

5,

ante-

nuptial contracts are of no effect prior to registration, but there
is

no necessity to extend

executed outside.

this provision to ante-nuptial contracts

In Menzies Eeports there

is

a case where the

Supreme Court of the Cape Colony held that an ante-nuptial
contract entered into elsewhere could not be registered in the
Registry of the Cape Colony unless the persons resided in the Cape
Colony, or were possessed of immovable property.

I

presume

there were good reasons for that decision.

In the case of Bernstein v. Bernstein, 7 C. T. E. 171, we have
an instance of persons married in Germany by ante-nuptial
contract, but the contract was not registered in the Cape Colony,
yet the Supreme Court held that the wife was entitled to her

,
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property over against the trustees of the insolvent estate of her

The property claimed by the wife was all movable, and,
from that the Chief Justice stated, the decision might have been
The LiQTji- different in case of immovable propertj''.
DATOBs OF
In Churill v. Carlym, 14 S. C. E. 67, the question was again

P

'^^M c

tiusband.

LoTJw

Thebon
Malheebe

discussed,

and the Court held that a change

affect the rights inter se of the spouses,

of domicile did not

but that these rights were

by the law of their domicile at the time of the celebration
the marriage, and this even with regard to immovable property.

Sandeeson. regulated
of

„
C.J.

This case does not deal with rights over against creditors.

There

can be no doubt that the rights between the parties cannot be
affected

by

their change of residence, unless specially provided for

Now

here is no local law which lays down that the
coming from elsewhere and residing here are
changed. We cannot presume that this is the tendency of Law
No. 5, 1882, section 5. Movables and immovables must be treated
There is no
in the same manner, as there is no other provision.
presumption that when people are married abroad that they

by

local law.

rights

of persons

have been married in community of property until the contrary
has been proved, Fortidn's Executor v. Agraham's, 14 S. C. E. p. 21
but proof must be given to that effect. Creditors cannot say they
have been misled because no ante-nuptial contract has been
registered here of persons married elsewhere, for, as a general rule,

the rights of the spouses with regard to the property are not
governed by the laws of this country, but by the laws of the place
where this marriage was celebrated. There is also no reason why
one should make any difference between the rights of the parties

according to the usual laws of this country and the rights granted
by virtue of a special contract acknowledged and provided for by

In this case the creditors knew that Louw had been
married in the Cape Colony, and they could easily have inquired
there, and they would then have found that a proper ante-nuptial

such laws.

contract had been registered.

I think

the interpretation to be given to

Law

we can
No.

5,

decide this case on

1882, section

5.

Is

law applicable to ante-nuptial contracts entered into elsewhere ? I do not think that we would be justified to extend it
Before this law was passed, and before registration was
so far.
this

made compulsory

thereby, the law of Holland was applicable here,
which required that community of property had to be excluded by
a public document (before a notary and witnesses).
The requisites
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a

public

document

are

considered

sufficient
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to

prevent

1898

fraud.
p.

AND M.

c.

Here an ante-nuptial contract executed notarially has been
Loirw
V.
entered into by the parties, and even if the contract was only The Liquiunderhand it would be valid here, according to van der Keesel, dators OF
Hugo
if it were valid by the lex loci contractus.
It is quite possible that
Thebon,
this may be an undesirable state of affairs, but then the legislature Malheebe
I

AND

make proper

should

am

provision.

Sandeeson.

of opinion that the appeal

MoRiCB and Essbr,

;

rule

Gregorowski,
C.J.

were of the same opinion.

JJ.,

Attorney for the appellants

must be allowed, and the

both instances.

nisi set aside with costs in

J.

Attorney.? for the respondents

:

SKEEN

H. L. Findlay.

Roux and

V.

Jacobsz.

BROOK.

Coram

:

GREGOROWSKI,

APPEAI^PROVISIONAL SENTENCE.
From a

C.J.

JORISSEN, J.
REITZ, J.

provisional sentence given by a Landdrost Court there is no appeal, hut

the defendant should take out

a summons in the same Court

to

have the

.

sentence set aside.

1898

This was an appeal from the Judicial Commissioner of Pretoria.
The respondent (the plaintiff) had claimed provisional sentence
for the sum of 751. on a promissory note.

At the hearing

of the case, the defendant (the appellant) pleaded

had been no consideration for the note, and
on the following ground. The promissory note had been given
as a second instalment of the purchase price of a diamond drill,
specially that there

which was stated by the seller to have been in good order. When
the drill came to be used it failed to work properly. For this
reason the defendant claimed in reconvention the repayment of
751., being the amount of the first instalment, and 25?. as damages.
It was admitted that the plaintiff had obtained the note after it

had become due.

23 May.
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The Judicial Commissioner was

1898

above plea

of opinion that the

could not be sustained.

Skeen

The defendant

V.

Bkook.

desired to bring the decision of the Judicial

Commissioner in review.

De

Korte, for the appellant

The

:

Judicial Commissioner refused

to deal with the plea of the defendant.

He

wishes to have the

matter brought in review according to section 29, and the following
section of Law No. 1, 1874.
Bauhenheimer v. Campher (Buch.
1874, p. 7)

;

Keyter v. Champion (Buch. 1874, p. 127).

Esselen, for the respondent
We have to do with an appeal
from a provisional sentence which has been granted, and the
Court will not allow it as the appellant has another remedy, viz.
to take out a summons for setting aside the judgment, Donoghue
:

V. Van der Merwe (4 Off. Rep. 1)
Van Zyl, Jud. Practice, p. 516
Van der Linden, Jud. Practyk, p. 315. Where provisional sentence
;

has been refused the matter

is

;

different

;

there

Review should be sought by motion. If
review here, the procedure would be wrong.

it

no other remedy.
was a question of

is

The Court dismissed the appeal as the defendant could have
taken out a summons to have the provisional sentence set aside.
Attorney for the appellant

:

J. Berrange.

Attorneys for the respondent

Coram

BRAMLEY

:

GREGOROWSKI,
C..T.

MORICE,
REITZ,

J.

v.

:

Stegmann and Esselen.

GOLDREICH BROTHERS.

AGENT- -COMMISSION—SALE BY A THIRD PERSON—
NOT THROUGH AN AGENT.

J.

B. agreed with 0. Brothers
1898
24 May.
8 June.

to

find a buyer for certain shares.

He

negotiated with

a certain third person, hut before he definitely closed the sale, the shares were,
in the meantime, sold by another broker of B. Bros, for 1 2s. 6(Z. per share to
the person with whom B. had negotiated and who admitted that he had bought
by reason of the negotiations he had had with B. As B. stated that no price

had been fixed upon, and 0. Bros, declared
15s.

that the price

had

at least to be

per share, the Cojirt dismissed the claim of B. for commission.

This was an appeal from the second Judicial Commissioner of
Johannesburg.

The appellant had

in default of appearance

by

;
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the respondent, obtained provisional sentence against them for
lOOL, by virtue of a certain agreement by which he was to get

lOOL as a commission

he succeeded in selling certain 15,000
shares in the Pretoria Estate and Market Buildings Co., Ltd.
Thereupon the respondents instituted an action for the setting
if

aside of the provisional judgment, alleging that the agreement

between them and the appellant was, that the said amount of
lOOL was to be paid to him if he succeeded in disposing of the
shares at 15s. per share, and that he had failed to do so. The
respondents further alleged that even if the 15,000 shares had
been sold to certain C. Eissik, they denied that the appellant had
sold them for 15s., as the price he could obtain was only 12s. 6d.
and, further, that the appellant had given no notice to the respondents of the alleged sale
that the shares had been sold
through one E. Mayer, a broker, to an undisclosed principal for
12s. Qd., for which the sum of 98Z. 10s. had been paid as commission to the said Mayer
that the appellant in any case had
been guilty of negligence, and had consequently lost his
;

;

commission.

In the lower Court there was a conflict of evidence with reference
to the price of 15s. per share, and also with reference to the notice

by the appellant

to the respondents that he

had found a purchaser.

however, clearly appeared that the appellant had spoken to
Mr. C. Eissik about these shares, who subsequently purchased
It,

them on the Johannesburg Stock Exchange at 12s. 6d. in consequence, as stated, of the information he had received from the
appellant.
The respondents declared, having heard nothing
further from the appellant, they instructed Mayer to sell the said
shares on a commission of 10 per cent.

Mayer stated that he had received 98L

10s. as brokerage.

The

respondents also stated in evidence that no dispute would have
arisen if the appellant had immediately sold the shares.

Esselen, for the appellant, referred to MachonocJiie's Executrix
v.

Bidewell-Edwards, 9 Juta, p. 204.

Bramley had, according to his agreement, to introduce a purchaser. He did not do so, inasmuch as
he made mention of the sale to Eissik, It is very improbable that
Coster, for respondents

:

i898

^^^^.y
v.

®Xos!™
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no price should have been mentioned

Bbamlby

in the

agreement between

the parties.

V.

Cur. ad

goldebich
Postea.

Bros.
Morice

vult.

8th June.

MoRicE, J. In this ease I cannot agree with the reasons of the
Second Judicial Commissioner, who appeared to be of opinion that
the respondents were not liable to Bramley for commission by reason
of their not having had notice that Bramley had sold the shares.
But, on other grounds, I am of opinion that the Appellant cannot
:

J.

succeed, and that the judgment

must stand. There appears to
be a conflict of evidence with reference to the agreement between
the parties. The appellant stated that he was to receive lOOL if
he succeeded in getting a purchaser for the shares.

The respondents
entitled to 1001.

share.
is

if

allege

that the appellant should

he got a purchaser

only

be

for the shares at 15s. per

The shares were actually

sold at 12s. 6d. per share.
It
impossible for the Court on appeal to decide what the real

agreement was. The Court cannot, therefore, change the judgment
into one in favour of the appellant.

Counsel for the appellant

has drawn the attention of the Court to the fact that Goldreich

had stated that if the shares had been directly sold there would
have been no dispute about the matter but this means no more
than that if the appellant had acted as broker, or had made the
employment of a broker unnecessary, there would have been no
objection to pay him broker's commission. It is no acknowledgment that the agreement was such as stated by the appellant. The
judgment must thus stand, and the appeal be dismissed with costs.
;

Gebgoeowski,

C.J.,

Attorneys for the appellant

and Eeitz,
:

Attorneys for the respondents

J.,

concurred.

Nel and Loreniz.
:

Tindal and Mortimer,
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VAN DER MERWE

v.

GELDENHUIS.

Coram :

GREGOROWSKI,
C.J.

SECTIONS

In

59

AND

OP LAW NO. U, 1892—COSTS
OF APPEAL.

MORICE,

85

BEITZ,

of an appeal in a civil action, not only must secv/rity be given for
amount of the judgment and the costs, but also for the costs of appeal.

the case

the

J.
J.

1898
24 3Iay.

This was an appeal from a Landdrost where the question arose
as to

the meaning

of

the words " security for the costs of

appeal."
Esselen, for the respondent
I object to this appeal being
heard on the ground that no security has been given for the costs
:

of appeal as required

by

sections 59

Coster, for the appellant

of the

judgment and

and 85

of

Law

No. 11, 1892.

We have given security for the amount

:

and we are not obliged to give

costs,

also

security for the costs of appeal.

The Court was

of opinion that according to section 85, security

and ordered the appeal
postponement to be paid

for the costs of appeal should also be given,

to stand over sine die.

The

costs of the

by the appellant.
Attorneys for the appellant

Attorney for the respondent

Stegmann and Esselen.

:

:

C. G. Bice.

126

SOUTH AFRICAN LAW REPORTS

Coram :
JORISSEN,

BOSMAN

HUMAN AND HUMAN

V.

N.O.

J.

MORICE,

J.

REITZ^^

MUTUAL TESTAMENT—CODICIL—WHEN THE WILL OF
THE FIRST DYING TAKES EFFECT.

1898

N. P. Prinsloo and
25 May.

M.

E. Prinsloo, married in community of property, made a
codicil.
In the codicil they bequeathed the farm

mutual testament and

M. Prinsloo, binder the following conditions .•—
of the legatee dying first the said farm should go to his

Bietfontein to their son, I.
(a) tJiat in the event

lawful child or children, and (b) that the testators should retain their right
to the

farm during

their lifetime,

and

transfer thereof to he given only after

of the survivor. M. E. Prinsloo died cm 1st May, 1885, I. M,
Prinsloo on lith April, 1888, leaving five children, and N. P. Prinsloo died
on \Uh July, 1888. It was decided in an action by rnie of the said children
the death

of I.

M.

the will

Prinsloo, against the

widow and

of the first dying spouse took

executrix of the said Prinsloo, that

her death, and that, therefore, one
half of the said farm became at that moment the property of I. M. Prinsloo
andfeU within the provisions of his will, notwithstanding the conditions (b)
afore-mentioned, but that the other half belonged to the said children of I. M.
effect at

Prinsloo.

for the declaration of rights.
The summons
on 24th December, 1880, N. P. Prinsloo and his
wife M. E. Prinsloo made a mutual will and codicil
that in
the codicil the farm Eietfontein, in the district Middelburg, was
bequeathed to their son, I. M. Prinsloo, or his children that in
terms of the said codicil, Eietfontein would become the property
of the child or children of I. M. Prinsloo, if the last-named died
that E. M. Prinsloo died on
before one or both of the testators
1st May, 1885
that I. M. Prinsloo died on 14th April, 1888,
leaving five children of whom one, viz. M. E. A. Prinsloo, was

This was an action

set forth that

;

;

;

;

married in community of property with the
Prinsloo died on 14th July, 1888
of

I.

;

plaintiff

;

that N. P.

that therefore the five children

M. Prinsloo were lawfully entitled

to the said farm, Eietfontein;

that on 23rd May, 1890, Eietfontein was wrongfully and unlawfully

by the executors of the estate of the late N. P. Prinsloo
I. M. Prinsloo, instead of to the said five
children
that on 30th July, 1897, the defendant N.O., in her
capacity as executrix testamentary in the estate of I. M. Prinsloo,
transferred an undivided half of the farm Eietfontein wrongfully
and unlawfully to the first defendant, and on the same day she
transferred

to the estate of the said
;

;

•
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transferred the remaining half of the said farm wrongfully and

unlawfully to the
late

I.

first

M. Prinsloo

;

defendant and the said five children of the

b^^n

that therefore seven-twelfths of the said

"•

farm Eietfontein were unlawfully registered
defendant,

who

by virtue

of his

name

in the

of the

wrongfully appropriated the said seven-twelfths

marriage in community of property with the

second defendant,

who

at the time of the death of the said N. P.

Prinsloo was married to

him

in comniunity of property

;

the second defendant, N.O., in her aforesaid capacity, had

that
filed

an additional liquidation and
the said I. M. Prinsloo, against which the plaintiff, who was
married in community of property with M. E. A. Prinsloo, had
protested, on the ground that the said farm, Eietfontein, was no
asset in the estate of the late I. M. Prinsloo, and the division
thereof, as regulated in the said liquidation and distribution
account, which had consequently not yet been confirmed, was
wholly unlawful and inconsistent with the terms and conditions

distribution account in the estate of

of the aforesaid codicil.
(a) for an order declaring
farm
Eietfontein
(b) for the
the five children entitled to the
setting aside of the deeds of transfer of the portions of the farm

For these reasons the

plaintiff

asked

;

Eietfontein standing registered in the
(c)

name

of the first defendant

and

for the setting aside of the additional liquidation

dis-

tribution account.

In answer to this the defendants pleaded that I. M. Prinsloo,
on the death of his mother, M. E. Prinsloo, on 1st May, 1885,
became entitled to the undivided half of the farm Eietfontein
that therefore after the death of I. M. Prinsloo and after the
remarriage of the second defendant, the said undivided half bad
to be divided as

pointed out in his will

;

that the executors in

the estate of N. P. Prinsloo, on 25th May, 1890, had by mistake
transferred the whole farm Eietfontein to I. M. Prinsloo, and
that the first defendant therefore, bond fide thinking that such
transfer

was

correct,

had made up the account

;

that since the

protest of the plaintiff, however, the second defendant, with the

consent of the

first

defendant, had tendered in writing,

firstly,

to

transfer the undivided half of the farm to the five children, to

which half they were
and, further,

mentioned

;

1898

entitled according to the will

to divide

the

other undivided

that the tender was

refused,

half

and

codicil,

as

above-

and that the second

—

human

n.o.
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Human and
Human N.O.

defendant repeated

judgment

The terms of the codicil appear from the
There was no dispute about the facts in

it.

of Morice, J.

the case.

him De Waal), for the plaintiff According to the
farm Eietfontein would become the property of the
child or children of the legatee " by vooroverlijden," i.e. m the
Esselen (with

Morice, J.

:

codicil, the

event of the legatee dying

first.

would become the property

Now

this signifies that the

of the said children

before one or both of the testators.

The

if

farm

the legatee died

legatee died before

N. P. Prinsloo, and therefore the children are entitled to the said
farm.
Coster, for the defendants

:

" Vooroverlijden " signifies the dying

of the legatee during the Hfetime of

both of the testators.

The

legatee died after the death of his mother, M. Prinsloo, and on her

death he became entitled to the half of the said farm accruing
from her estate. That half, of course, falls under the testament
The other half of the farm, from the estate of
of the legatee.
N. P. Prinsloo, belongs to the

five children.

See SJcead

v.

Fourie,

3 Off. Eep., p. 183.

Cur. ad vult.
Postea.

8th August, 1898.

MoKiOB,

J.

:

This

of a certain will

is

and

an action with regard to the interpretation
A certain Nicholas P. Prinsloo and

codicil.

Maria E. Prinsloo, who were married in community of property,
made a joint will, by which they appointed the survivor together
with the children of the marriage as heirs, the survivor to have a
usufruct for

life in

the estate.

Afterwards they

made

a codicil

farm Eietfontein was bequeathed to their
son, Ignatius M. Priasloo, under conditions which I shall mention
This codicil ia dated 24th December, 1880. On 1st May,
later.

by which,

inter alia, the

1885, Maria E. Priasloo, the testatrix, died.
1888,

the

legatee,

Ignatius M.

Prinsloo,

On

died,

14th April,
leaviag

five

children.

On
The

14th July, 1888, the testator, Nicholas P. Prinsloo, died.

plaintiff in this case is

married to one of the daughters of the

The second defendant is the widow
and executrix testamentary of the late Ignatius M. Prinsloo, and
is now married in community of property to the first defendant.

late Ignatius

M.

Prinsloo.

—

—
SOUTH AFRICAN LAW REPORTS

129

The question between the

parties is, with regard to the farm
Eietfontein, the plaintiff alleging that the five children of the
late Ignatius M. Prinsloo are exclusively entitled to the whole

farm under the above-mentioned

codicil, and the second alleging
that the five children are only entitled to the undivided half of
the farm, and that the other half is subject to the will of the late
Ignatius M. Prinsloo. The decision of the question depends on

the further question

When did the bequeathed

:

farm Eietfontein

become the property of the legatee or legatees ? When did the
legacy vest ? With regard to the interest of the father (the
testator) in the farm, there can be no doubt.
The legacy, as far
as that portion of the farm

is concerned, did not vest till the
death of the testator and as the legatee Ignatius M. Prinsloo was
then dead, this portion of the farm went to his children, under the
;

conditions of the legacy.
as the second defendant

farm to the

of the

The

is

There is no dispute about this point,
prepared to transfer an undivided half

five children of Ignatius

M. Prinsloo.
mother (the

difficulty is as to the interest of the

testatrix)

in the farm, the testatrix having died during the lifetime of Ignatius

The ordinary

would be that the
legacy, as far as concerns the interest of the testatrix, would vest
In that case Ignatius M. Prinsloo, who was still
at her death.
It would
alive, would be owner of the portion of the mother.

M. Prinsloo.

thus be subject to his

The

rule in such a case

will, as

plaintiff alleges,

the second defendant declares.

however, that under the special con-

ditions of the codicil, the interest of the testatrix in the

farm did

not vest until after the death of both spouses, the testator as
It is therefore necessary to consider this
well as the testatrix.
contention.

The conditions under which, in the joint codicil, the farms were
bequeathed to the children of the testator and testatrix are as
follows
(a)

:

That

in the event of our said children dying first, the said

properties or property thus bequeathed shall go to and

become

who may have been
who may hereafter be

the property of the lawful child or children

bom

during their respective marriages, or

born during their respective marriages, in equal shares.
(b) That we shall during our lives retain our right to the said
properties, which shall be transferred to our children only after
the death of us both,

K

1898

bo^n

hu^ 1?o.
":

°—

'^'

;
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(c) That each of our said children or his or her spouse shall
during our hf etime have the right to work the properties bequeathe d

to

^^

LAW REPORTS

them and to allowtheir
down by us.

cattle to graze thereon

under conditions

Htjman N.O. to be laid

—

Morice^
'-

^^^ T^hskt

J

our Said sons Nicholaas Petrus Prinsloo and

Johannes Cornelis Prinsloo

shall

Christoffel

be bound and obhged to continue

to live with us on the farm in order to provide for us and,

if

neces-

sary, to maintain us.

As

far as condition (a)

question

when the

vests.

It is

is

concerned,

it

has nothing to do with the

portion of the legacy coming from the mother

merely provided that,

when the legacy vests,

if

the original legatee

is

dead

the legacy goes to his children. Condition (b)

more importance, and appears to me to supply the only argument of any weight in favour of the plaintiff. It may be alleged that,
is

of

seeing that

it is

provided that both testators retain their right to
is granted to the

the farms during their lifetime, and that transfer

legatees only after the death of the survivor, the object of the

was that the property or dominium

testators

not vest in the legatees

till

in the farms should

death

the

after

the

of

sur-

vivor.

In the Cape Colony there have been
joint wills,

and there

is

a whole

cases are collected in Juta's

Maasdorp's

Law

many

literature

Leadmg

of Succession in the

cases with regard to

on

The
on Wills

this subject.

Cases, Vol. II.

Cape Colony

;

McGregor's

Voet on Pideicommissa. It will appear from the
cases there quoted that the tendency of the Court in the interThe case of
pretation of wills must be against Fideicommissa.
Bahl V. De Jager, 1 Juta, p. 38, is of interest. The judgment is
translation of

thus
"

summed up by
Ini

Sir

—

Henry de Villiers
De Jager, there was a
:

the case of Bahl v.

specific legacy of

certain farms, to take effect after the death of the survivor, and
the Court held that, although the survivor could remain in

occupation of the farms during his hfetime, the legatees acquired
a vested interest in the shares after the death of the first dying
testator

upon adiation by the

survivor,

and could transmit

their

interest to their heirs."

In the case

now

before us,

if it is

alleged that the interest of

the testatrix in the farm Rietfontein did not vest at ber death,
it

must be considered that the whole dominium passed to the
in other words, that he became heir of the portion of

testator

;

—
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the testatrix subject to a fideicommissum in favour of Ignatius M.
Prinsloo.

But

this contention

tendency of interpretation

is

is

untenable.

As we have

seen, the

against the creation of fideicommissa.

The Court must rather hold that the survivor acquires merely
usufruct.

In the second place,

it is

a

inconsistent with the words

of condition (b) of this codicil that the survivor shall retain his

right to the bequeathed properties, for in this case the survivor

would get a greater right. In the third place, it is not supported
by the testament, which does not appoint as heir the survivor
only, but the survivor with the children, including Ignatius M.
Prinsloo.

We must therefore come to the conclusion that, as maintained
by the second defendant, the dominium in the interest of the
testatrix in Eietfontein passed at her death to Ignatius M. Prinsloo,
the legatee. The further provision in condition (b) of the codicil
that no transfer should be granted until after the death of both
for a
testator and testatrix is not inconsistent with this view
distinction must be made between the vesting of the dominium
See
in the legacy and the right to demand actual delivery.
;

Law of Succession
An argument in favour of

Maasdorp's
dition

(c)

of the codicil.

in Cape Colony, pp. 30

and

56.

the plaintiff was founded on con-

According to this condition, the children
work the ground bequeathed

or their spouses have the right to

them during the lifetime of the testators under conditions to
be laid down by the latter.
It was argued that if the legacy vested on the death of the first
dying, a stranger might perhaps claim the right to work a be-

to

queathed farm for instance, where the legatee was dead, and his
spouse married again in community of property. But it is far
fetched to say that the testators ought to have foreseen this
;

difficulty

and have provided

the argument.

On

the

for the same.

grounds

I find no force in
above mentioned, there can

therefore be no doubt that the legacy of Eietfontein, as far as the
portion of the testatrix is concerned, must be looked upon as
having vested in Ignatius M. Prinsloo at the death of the testatrix.

The legacy was therefore an asset in the estate of Ignatius M.
As this is exactly what was
Prinsloo, and is subject to his will.
contended by the first and second defendants, they must succeed
in the action, and are entitled to the costs.

Judgment

is

therefore given in terms of the tender contained

1898

bq^In
v.

hum^n!o.
-;

1
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1998

marked " B " attached
condemned in the costs.

to the plea,

in the letter

.^v~

BosMAN

ig

and the

plaintiff

V.

HUMAU" AND

Human

n.O.

Morice,

Jorissen and Eeitz,
Attorney for

plaintiff

:

Attorney for defendant

Coram

JJ.,

were of the same opinion.

J.

P. J. de KocJc.

:

Co.

LEIBENGUTH.

v.

REI VINDICATIO OF CATTLE ILLEGALLY SOLD BY AN
AGENT.

JORISSEN, J.

MORICE,

H. L. Findlay.

MALHERBE &

:

GREGOROWSKI,
C.J.

J.

J.

Where an agent instructed
innocent third party.

1898

purchase certain

to

same from the latter and were
no longer in his possession.

26 May.
24 June-

cattle

had

illegally sold

Held, that the principals were entitled
entitled to

them

to

an

to recover the

payment of the value of such as were

This was an action for the delivery of certain cattle, or, in so far
which were no longer in the possession of the defendant,
The defendant had purchased 54 head of cattle
for their value.
as those

from a certain McDonald, the plaintiff's agent, who had no
authority to dispose of them. Out of the 54 head of cattle 14
had been slaughtered by the defendant and the remainder were
still

in his possession.

The defendant pleaded that he was under the belief that the
The facts proved in the case
cattle belonged to McDonald.
appear fully from the judgment of Morice, J.
Curlewis, for the plaintiffs

Malherbe's
received

agent

to

buy

:

It is clear that

cattle

from the

commission per head.

10s.

This

McDonald was

Swanepoels.

He

appears from the

who had possession of the cattle as agent.
McDonald was only a special agent. Storey

telegrams of McDonald,

Vide Voet, VI.

on Agency,

1.

p. 224.

Coster (with

him De Waal),

for the defendant

•

It

has not been

proved that the plaintiffs were the owners of the cattle.

McDonald
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might have had instructions to purchase the cattle for Malherbe
& Co., but it has not been proved that he carried out their Malhbebe
^ ^°instructions.

]^
V.

Cur. ad

is

Postea.

24th June.

Morice,

J.

an action

:

for the delivery to plaintiff of

9L per head

Leibenguth.
Morice, J-

This case, which was heard on the 26th

for their value at

vult.

;

40 head of

May

last,

cattle, or

and, further, for the payment of

136L, being the value of 14 head of cattle which are alleged to
have been slaughtered by the defendant. It appears that about
the 10th November, 1897, certain Malherbe, representing the
plaintiff, had purchased from certain Swanepoels in the district
of Eouxville 56 head of cattle.
One Eoelof McDonald had
assisted Malherbe in the purchase, and Malherbe left him behind
to receive the cattle, to pay for them and to have them sent on
by train to Aliwal North, and to be sent from there to Pretoria.
The money for the cattle was telegraphed to McDonald, who paid
the Swanepoels, and the cattle were conveyed to Aliwal North
Statiort.
Between the 19th and 29th November, Malherbe
telegraphed at various times to McDonald to send on the cattle,
but without result. On the 1st December, McDonald sold 54
head of cattle to Leibenguth for 317Z. They were brought by
Leibenguth to Pretoria. Malherbe subsequently recognized 39
thereof, and I think there can be no doubt that the 54 head of
cattle bought from McDonald by Leibenguth were those of MalThe defendant Leibenguth purherbe & Co., the plaintiffs.
chased the cattle under the impression that they were McDonald's
property. He had seen the declarations made by the Swanepoels
to show that the cattle came from the Free State, and in these
declarations it was stated that McDonald was the purchaser
but
there was nothing to prove that McDonald's name appeared as
purchaser on the instructions of Malherbe.
The chief defence of Leibenguth is that the plaintiff had empowered McDonald by telegram to sell the cattle. This is positively denied by Malherbe, and no telegram to that effect has
been produced. It appears further, from the evidence of the
controller of telegram forms, that no such telegram was sent
from Pretoria or Johannesburg between the 14th and 30th
;

November. The only point in favour of the defendant is that
two witnesses from Aliwal North declare that when Malherbe
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came there

December, he informed them that McDonald had
sell the cattle.
This was when Malherbe
* ^°'
came to look for the cattle, and that his reason was that he had
Lbibbnguth. to be careful and not let it be known too soon that the cattle had

l^^

in

Malhekbb authority from him to

Gregorowski,
C-J-

been fraudulently disposed of by McDonald

;

and Malherbe's

telegram of the 8th December from Aliwal North to the iirm at
Pretoria, authorizing the taking possession of the cattle and also
to endeavour to arrest

McDonald,

clearly proves that he at that

time considered the cattle to belong to him.
I therefore

authority to
plaintiff

was

come

to the conclusion that

McDonald had no

the cattle, and therefore, according to law, the

sell

entitled to claim the cattle, even

from an innocent

purchaser for valuable consideration, such as Leibenguth.
It

appears that before the plaintiff had taken legal steps the

defendant had sold and delivered ten of the cattle to Everard.
plaintiff

The

should have claimed these cattle from Everard and not

made no point of
would have made no difference to the
defendant, as he would in that case have compensated Everard.
I am therefore of opinion that there must be judgment in favour
of the plaintiff for the delivery of the 40 cattle mentioned in the
summons, or payment of the value thereof at 9L per head, and
further, for the payment of 91. per head for the other fourteen head
from the defendant
this, and in reality

of cattle,

but defendant's counsel

;

it

with costs of

JoRissBN,

J.,

suit.

could not agree with the judgment, and thought

there should be absolution from the instance with costs.

Gregoeowski, C.J., who was not present at the hearing of the
was requested to decide between the two judges. He concurred with the judgment as delivered by Morice, J.
case,

Attorneys for the

plaintiffs

Attorney for the defendant

:

:

Booth and Weasels,
J.

H. L. Findlay.

:;

:
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Coram

BEHRENS

GREGOROWSKI,
C.J.

V.

MORICE,

THE ORPHAN MASTER OF

ESSER,
S.

A.

R.
1898

MORTGAGE BOND—CANCELLATION—FRAUD—NEGLIGENCE.
B.,

who was

the registered

16 May.
9 June.

ovmer of certain portion of a farm, sent his deed of

an agent in Pretoria to have certain endorsement made on it by
the Deeds Office.
The agent handed it over to an attorney for the aforesaid
purpose, on whose table it was left lying for several days. A third person in
Transfer

to

the meantime had taken the transfer deed to a conveyancer, executed a false
power of attorney by forging B.'s name on, it, and thereby obtained a loan of
£350 by way of mortgage on the farm from the Orphan Master.
B., on
becoming aware of the fraud, sued the Orphan Master for the cancellation of
the bond.
The Court ordered the bond to be cancelled.

This was an action instituted by the plaintiff
mortgage bond. The summons

of a certain
plaintiff

was the registered owner

for the cancellation
set forth that the

of a certain

undivided two-

third share of the eastern portion of the farm Modderspruit,

Hex Kiver district, Zoutpansberg that a mortgage
sum of 350L had been passed on the property by
Frederick Brunette Hill, who acted on behalf of an unknown
person who represented himself to be the plaintiff, in favour of
No. 697 ward,

bond

;

for the

the defendant as chairman of the commission entrusted to invest

money belonging to the Orphan Chamber. This bond, the
summons further alleged, was obtained by this unknown person
and consent of the plaintiff and
means of a forged power of attorney.
The signature Aug. Behrens and A. W. D. Behrens, appearing on the power, was not that of the. plaintiff, but was
a forgery, and signed without his knowledge or consent
that he had not obtained any advantage out of the mortgage
bond as passed. He therefore prayed that the bond be cancelled.
without the knowledge

against

his

will

by

After a general denial, the defendant pleaded specially, 1st, that

the loan had been contracted by the registered owner, August
Heinrich D. Behrens, the plaintiff, through his agent, F. B. Hill
that the bond had been passed

by

virtue of a genuine

power

of

J.

J.
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Behrens
V-

attorney, signed by A. H. D. Behrens, as also
witnesses
office of

;

by two

qualified

that thereupon the mortgage bond was put in at the

the Eegistrar of Deeds duly registered according to law,

Mastek

^i*! *ii6 usual

endorsements made thereon

OF S^A. E.

paid over the

sum

that the defendant had

;

of B501. (less interest thereon for six

months) to

the duly authorized agent of the plaintiff.

As a second special plea the defendant pleaded that even if it
be proved that the mortgage bond had been passed on a forged
power of attorney and by reason of other false representations,
the plaiatifi

remained

still

had been passed and
negHgence of the

liable,

inasmuch as the mortgage bond

registered in consequence

plaintiff

by having allowed

his

of

the gross

deed of transfer

hands of the alleged unknown person who is supposed
have signed the power of attorney.
From the evidence it appeared that the plaintiff had left his
title deed with his agent, one Fuchs, for the purpose of having
certain endorsement registered thereon in connection with an
arbitration.
Puchs stated that he had left the title deeds with
to get into the
to

De Keck to carry out the instructions of the plaintiff.
Owing to the indisposition of the said De Kock the documents
had been left for several days on a desk in his office that during
attorney

;

that time the fraud appears to have been perpetrated.

Hill

stated that on the 14th January, 1898, somebody, not the plaintiff,

but

who looked very much

his firm of Hill

He

did not

know

no suspicion

like

him, came with the

title

and Dyer, and had there signed the
the person

who brought

the

title

deeds to

false

power.

deeds, and had

of fraud.

Coster (with him,

De Waal),

for the

defendant

negligence on the part of the plaintiff.

He

:

There was

should pay 350L

bond can be cancelled. The plaintiff is
The title deeds should not have
been left on a desk. Fuchs and De Kock were the plaintiff's
they acted carelessly with the title deeds, which carelessagents
ness was the cause of what had happened, for this the plaintiff,
and not the defendant, is liable. The defendant took all the
before the mortgage

liable for

De Kock's

negligence.

;

necessary precaution.

does not

mean

Registration according to our local law

that a person

cannot be an owner.

must be recognized, and

When
it

who

is

not the registered owner

one possesses a registered

title it

does not require the time of prescription
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to perfect

it

;

nor can this contention be extended to the furthest

extent, but in case of fraud all

We

also applies to bonds.

payment
party
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The

of 350?.

who has been

damage must be

plaintiff

must seek

This

allowed.

are willing to cancel the
his redress

1898

bond on
from the

b^hrens

»

^Mi*™^"
of

guilty of the fraud.

In aequali jure melior est positio 'possidentis. Here are two
who have suffered owing to the fraud of a third
party, and the Orphan Master is the holder of the bond.
Brown's Legal Maxims, p. 715.
The Court should be careful
in accepting the position taken up by the plaiatiff.
The connection between the plaintiff and the person guilty of the fraud is
suspicious.
The door should not be opened for fraud.
The plaintiff should be held liable for the negligence of De Kock.
It could.never be contended that De Kock was not the approximate
cause of the fraud (Beven on Neghgence, 1st ed., p. 891).
From
the case of Young v. Grote, there quoted,

it

appears that the

the crime, nothing more was necessary than the possession of the
title

deeds.

Pollock on Torts, p. 37.

Maasdorp (with him

Gurlewis), for the plaintiff,

was not

called

upon.

The Court gave judgment

for the plaintiff

with costs.
Cur. ad

Postea.

Geegorowski,
This

owner

is

vult.

9th June.
C.J.,

subsequently gave the following judgment.

a peculiar case.

The

plaintiff alleges that

he

is

the

of a certain undivided two-third part or share of the eastern

portion of the farm Modderspruit, No. 697, district Eustenburg,

and that on the 14th January, 1898, a mortgage bond
passed over the said property by F. B. Hill

and Dyer,

(of

of 350Z.

the firm of

of Pretoria) at the instance of a person

who

was

Eomyn

represented

The
power of attorney on which the
bond was executed was false, and that the signature appeariag
thereon was not his, but was written by some other person
himself to be the plaintiff, in favour of the

plaintiff further alleges that the

Orphan Master.

A. R.

Gregorowski,
^-J-

innocent persons

commission of a crime does not absolutely exclude the doctrine
of approximate cause.
In this case, De Kock ought to have
expected that he was leaving open the only door for fraud if the
title deeds should get in the hand of wrong persons.
This must
be seriously taken into consideration, as for the perpetration of

s.

.

;
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unknown
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him without

to

his

knowledge or authority, and he asked
The

*^^* *^® mortga-ge bond should be ordered to be cancelled.

Bebmns

Orphan Master, in his plea, denied the allegations made by the
and maintained that the power of attorney is genuine
Mastee^^
OF S. A. R. and said further, that if it should appear that the power was
Gregorowski, false, that the fraud was caused by the carelessness of the plaintiff,
^'^inasmuch as he allowed his title deeds to get into the hands of an
V.

plaintiff,

unknown
The

third party,

who made misuse

of them.

had purchased in March, 1894, a portion of the
farm Modderspruit from Paul and Sarel Koos. In June, 1897,
plaintiff,

he only

first

got possession of the transfer deed in his favour of

As soon as he saw the title deeds, he noticed that no
mention was made therein of any division of the farm as had been
decided upon by arbitration.
He thereupon came to Pretoria
and handed his transfer deed with other documents to a certain
Puchs, who was then practising as an agent, and who had acted
for him in obtaining the execution and passing of the deed of
transfer.
He told him the documents were not in order, and he
refused to accept them, and said the division must first be endorsed
on the transfer. The documents were then left with Fuchs.
Fuchs gave evidence, and stated that the plaintiff handed over
his title deeds to him, and that he had handed them over to
attorney De Kock, and did not receive them back. De Kock
declared that Fuchs had given him the documents, but that he
had subsequently taken them back. Both, however, agreed that
the documents had lain for some time on the desk of De Kock.
the farm.

•

However

it

may

be, a person

who has since disappeared obtained
them to the office of Eomyn

possession of the documents and took

and Dyer. The firm applied for a loan, and it was granted by the
commission which has the administration of the funds of the
Orphan Master, and the bond was passed by virtue of the power
The money was paid the
of attorney of the unknown person.
person disappeared, leaving instructions where Eomyn and Dyer
had to send the documents. They sent the documents to the
;

plaintiff's

1898.

address with a covering letter, dated the 26th January,

As soon

as the plaintiff

saw that a bond had been passed

over his property he at once took steps to have the bond cancelled.

The general rule that no one can obtain title by fraud cannot be
The question is not what name was used in any particular transaction, but what person took part in such transaction
disputed.
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and has bound himself. The mortgage bond in possession of
Orphan Chamber purports tha^t 350Z. had been advanced to
plaintiff, and that the plaintiff has to repay this amount to
defendant, while it is admitted that the loan was not made to
plaintiff

;

further, the plaintiff did not

mortgage

the

1898

the

bbhbbns

the

"

the

his property,

but somebody acting entirely without his authority did so. The
fact that the plaintiff's name had been used without his knowledge

and consent does not make him liable. The general principle
was also laid down in the case of the Liquidators of the Union Bank
V. Beit (9 Juta, 109), where it states, " That a person whose signature has been forged can only be held liable on the forged document
upon proof that he has expressly or impliedly adopted or ratified
the signature as binding upon him." This case had reference to
forged promissory notes, but there is no difference between a
promissory note and a mortgage bond, except by the latter security
is given.
There has never been any binding agreement between
the plaintiff and the defendant, and the plaintiff does not owe the
money.
But it was said that the plaintiff's negligence was the cause
that a fraud had been perpetrated on the defendant. There was
no negligence on the part of the plaintiff, as a man is at times
bound to hand over his title deeds to agents and attorneys if he
wishes to have any work done in connection with these documents.
The agents and attorneys should take good care of the documents.
These documents should have been more carefully looked after,
but I do not think it can be held that the immediate and natural
consequence of the negligence was the fraud. Such a case has
never happened before, and it could not have been expected that
by leaving the documents on a desk somebody would take away
the documents and fraudulently pass a mortgage bond.
For these reasons I am of opinion that there should be judgment
for the plaintiff as prayed,

Attorneys for

plaintiff

De

:

Attorney for defendant

:

with

Villiers

costs.

and De Koch.

C. Ueckermann, sen.

mastbb
of

S-

A. R.

Gregorowaki,

_^-

:

;
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Coram
JORISSEN, J.

MORICE,
REITZ,

J.
J.

1898
^JT"

''

V.

THE* GOVEENMENT.

TREES IN THE STREETS OE PRETORIA—LIABILITY
OP THE GOVERNMENT—DAMAGES.
Traea alongside the -pavements in the

Government.

Where a

tree

streets

of Pretoria are the property of the

known

in Pretorius Street, Pretoria, was

to the

Town, Engineer and Town Inspector tobeina dangerous state, and no steps had
been taken by them to have the tree removed, and the tree subsequently was

blown over on the shop of the plaintiff and a portion of it was knocked down.
The Court, in an action against the Oovernment, gave judgment far £500
damages.

This was an action for damages.

summons

The

plaintiff stated in his

that in March, 1897, he had a furniture shop on erf

No. 465, in Pretorius Street, Pretoria

;

his shop,

whereby the

was

said shop

gum

that a certain

growing along the footpath in the said street had
partially

that the furniture in the shop had also been

fallen

tree

down on

knocked down, and

damaged

;

footpath was the property of the defendant, and under

that the
its

care

;

that the roots of the tree had been loosened owing to the defendant

having constructed a water furrow under the footpath
that the
defendant, notwithstanding warning from the plaintiff in February,
;

1897, given to E. Lutz,
Meintjes, the

Town

condition, allowed

it

Town Engineer

of Pretoria,

Inspector, that the tree
to remain

;

was

and A.

C.

in a dangerous

that the falling over of the tree

was thus due to the carelessness and negligence of the defendant.
The plaintiff claimed 800L damages.
The defendant pleaded that the aforesaid tree had been planted
with others in a line by one H. W. van Breda, who was then the
owner of erf 422, now No. 445, and that the said van Breda, when
he planted the said trees, bona fide believed he was doing so on his
own ground that the said trees were considered by the plaintiff
and the defendant, until shortly after the 17th March, 1897, to
that the plaintiff, during one or two years
be on the said erf
before the 17th day of March, 1897, had acted as the owner of the
said trees amongst others, by having several of the trees felled
that in May or June, 1896, E. Lutz had warned the plaintiff to
remove the said tree which he failed to do that the accident was
thus due to the negligence of the plaintiff
as a further special
;

;

;

;
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plea, the defendant pleaded that

on the 17th March a very severe
and unusual storm occurred, by which several trees were uprooted,
and that the accident was thus due to the act of God.

From

the evidence

1898

bqukamp
«•

appeared that the tree stood on the foot- '"^^^'^nt^™'
path in Pretorius Street, and that the streets of Pretoria were the
Jorissen, Jproperty and under the care and charge of the Government. It
was also proved that a water furrow had been constructed by the
it

Government under the footpath, which was the cause of the tree
becoming loose and dangerous, and this had been brought to the
knowledge of the Town Engineer and Town Inspector that the
shop had been partially destroyed by the falling over of the tree
and that great damage had been done to the furniture. It was
not proved that the storm on the 17th March, 1897, had been an
;

unusual one.

Lohman,

The plaintiff has proved that he
There can be no doubt that the tree

for the plaintiff

suffered great damage.

:

stood on the footpath, and that

it was under the care of the GovernThe accident was due to the negligence of the Town
Engineer and the Town Inspector, whose duty it was to remove
the tree. The storm on the 17th March, 1897, was not unusually
heavy, and there can be no question of act of God.

ment.

him Kakebeeke),

Coster (with

for the defendant

:

has not produced sufficient evidence of damage.

The

He

plaintiff

cannot

blame the Government. He always looked upon the tree as his
property. It was his duty to remove the tree, and the accident
was due to his negligence.
JoRissEN, J. It has been proved that the tree stood on the footpath and that the Government had the supervision of all the
It has also been proved that the plaintiff had
streets in Pretoria.
to
the
notice
of the Town Engineer and the Town Inbrought
spector that the tree had become unsafe owing to the construction
We cannot thus come to
of the water furrow under the footpath.
any other conclusion than that there was negligence on the part
It was their duty to have had the tree
of the aforesaid officials.
removed, but they did nothing. They cannot shift the cause
There is no proof that the storm
of the accident on the plaintiff.
on the 17th March, 1897, was an unusually heavy one. The
:

:
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V.

The GovbbnMENT.

Government is thus under the circumstances liable for the damages
caused by the falling over of the tree. We are of opinion that an

amount
will thus

and

500L will be sufficient to cover all damages. There
be judgment in favour of the plaintiff for 500Z. damages,

of

costs.

Jorissen, J.

MoEiOB and Eeitz, J J., were
Attorney for the

plaintiff

Attorney for

defendant

tlie

C.

Coram

A.

S.

:

:

of the

same opinion.

K. H. Lingheek.
O.

Vechermann,

sen

WILLIAMS &

GREGOROWSKI,

CO.

V.

C.J.

THE PHOENIX ASSURANCE

CO.

1898
2,

22 June.

FIRE INSURANCE COMPANY—LIABILITY—CONDITIONS
OF INSURANCE POLICY—MISREPRESENTATION.
The

plaintiffs,

a firm consisting of partners W. and 0., wished to insure their
company. 0. made an application with that object.

stock with the defendant

inter alia. Have you previously had a
to him
The questicm was bona fide answered by 0. in the negative. A
policy was thereupon issued by the defendant company, and a portion of
Defendants
plaintiff's stock-in-trade was subsequently destroyed by fire.
refused to pay, on the ground that plaintiff's firm had represented thai they
never had had a fire, ivhich representation was false and that the policy was
void in consequence. Held, that as G. was not a member of the firm at the
time the fire had occurred and knew nothing about it when answering the
question put to him by defendant company, it was purely an accidental fact
that the former firm, of which G. was not a member, had traded under the
same name and that there had not been a misstatement to nullify the policy.
Israel Bros. v. The Northern Assurance Company, and the Union

Certain questions were put

;

fire ?

Assurance Company

{9 C. L. J., p. 176).

This was an action heard

The

plaintiff

in

the Circuit Court of Johannesburg

sued the defendant company for the

being for loss suffered to his stock through

with the defendant.

fire,

sum

of 348Z. 12s.,

which was insured
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The f re and the loss were admitted, but the defence was that
the plaintiff had been guilty of a misrepresentation. The facts
will

appear from the judgment.

i898

w^iJ
&

Co.
V.

Auret (with him Cleaver), for the plaintiff
This is a different Thi^ Phcenix
^^^^^'^
case to that of Israel Bros. v. The Union Assurance Co. (C. L. J.
:

vol. 9, p. 176).

a member.

The firm

is

quite different after

Another partner had been added.

tracts, 7th ed., p.

156

;

Bunyon on Insurance,

Papenfus (with him Booth),

Gordon became
Anson on Con-

p. 71.

for the defendant.

Cur. ad
Postea.

22nd June, 1898,

Grbgorowski,

C.J.

vult.

at Pretoria.

This

is

a peculiar case.

The

firm carried on business at Johannesburg, and insured

plaintiff
its

stock

and grease with the defendant company for 500Z.
On the
28th August, 1897, a fire took place on the premises, and damage
was -done to the extent of 348Z, 12s., and this amount the plaintiff
now claims. The answer of the defendant company is that the
insurance was accepted in pursuance of a written application
signed by the plaintiff, which is referred to in the policy of
insurance which is part of the contract between the parties. In
the said application the plaintiff stated that he had never had a
fire previously, which statement was false and fraudulent, as there
had been a fire on the 16th February, 1896, in the same building,
and of the "property of the firm, and that, according to section 1
of the conditions of insurance, the policy was void.
of oil

Prom

the evidence

it

appears that the firm of Williams

&

Co.

had had a fire on that date, but at that time William B. Gordon
was not a partner of the firm, and he did not know anything about
the fire, and only knew of it afterwards. The appHcation for the
policy with the defendant company was applied for by Gordon, and
quite bond fide answered the question, " Have you ever had a
" in the negative.
The question is, whether this fact
fire ?
renders the policy void ? It appears from the policy that any
mis-statement makes the policy void, and gave the assured no
right to any claim for damage.
Was there a misstatement ? If Gordon said something or
warranted something which he did not know, he could not rely on
his ignorance, and contend that the policy held good because he
had acted bond fide.

''

c°j!^
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Now

1898

Wtlliams

&

The

Co.

PHffiNix

AssuKANOE

L
Gregorowski,

—

here he gave the assurance that the firm of C. A. Williams

had a fire, and the firm of C. A. Williams & Co. had
no fire since he became a partner in the firm.
It is 3. mere coincidence that C. A. Williams, the partner before

*

^^- ^sver

iiig

partnership with Gordon, carried on business under the style

& Co., but the firm was not the same as the firm
which Gordon was a member. The fact that the previous firm
had the same name cannot a&ect the later firm. If C. A. Williams
had previously traded as & Co., the defendant could not rely on
the application for insurance, and why should it be allowed to do
so now exclusively because the name of the firm was the same as
the later firm. The question is, Have you ever had a fire ? The
company could easily, where the applicant is a firm, put the
question differently, so that the meaning and what was included
" Have you, or
could appear more clearly. As, for instance
(in a case of a partnership) any members of the partnership of
which you are a member, had a fire ? " In the case of O'Flynn v.
The Equitable Fire Assurance and Trust Co. (1 Eoscoe, 382),
Judge Watermeyer says, with reference to a condition set out in
"I agree that if the section had been ambiguous it
a policy
of C. A. Williams
^f

:

:

must have been interpreted
the company, but it is not."
pany puts the question, and
as far as clearness

is

in the

And
it

manner

least favourable to

here also the defendant com-

must take care that the

question,

concerned, leaves nothing to be desired.

Here the question has reference to the partnership ©f Williams
& Co., which applied, and Gordon was justified to look upon it
in that light, and having acted hondfide, he is covered.
Judgment must be given for the plaintiff for 348?. 12,9. with
interest at 6 per cent, from the date of judgment until payment,
with costs of
Attorneys for

suit.

plaintiff

:

Vanhulsteyn and Fdtham.

Attorneys for the defendant company

:

Frost

and Botha.

—

:
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TRAPOWSKI -v. ALCOCK.

Coram

MORICE,
ESSER,

WRITTEN AGREEMENT—SECT, 17, LAW NO.
OPFER AND ACCEPTANCE.
Where

it

was

in two

by

An

OP

1898

a written agreement of purchase and sale were contained
Held, that they did not amount to such a deed of sale as required

17 of Law No. 20 o/1895.

appeal from the judgment of Gregorowski,

J.

1895-

alleged that

letters.

sect.

KOCK,
20

J.
.1-

C.J.,

given at the

Circuit Court of Johaimesburg.

The summons ia the case set forth that plaintiff had sold certain
two stands belonging to his minor children to the defendant for
2000L and offered transfer thereof to the defendant, who refused
The plaintiff claimed specific performance,
to complete the sale.
The defendant pleaded that
or, in the alternative, 500L damages.
after he had written the letter accepting the offer of sale, but
before it had been accepted, he had informed the plaintiff through
one Kuranda that his acceptance was conditional on the plaintiff'
agreeing to receive payment of the purchase price by instalments.
The plaintiff refused to accept his terms, and thereupon he withdrew his offer. The learned Judge in the Court below gave the
following judgment
In this case the defendant was sued for
Gregorowski, O.J.
the payment of the sum of 20001., being the purchase price of
two stands situate on the property of the City and Suburban G. M.
Co., which the plaintiff, as guardian of his minor children, had
The summons set forth that the contract
sold to the defendant.
of purchase and sale is contained in two letters, one dated 4th April,
1898, containing an offer of purchase, and another dated the same
day, containing an acceptance of the offer.
The question arose whether these letters could be considered as
forming an agreement of sale such as required by section 17 of
Law No. 20 of 1895. This section provides that no immovable
property shall be considered to have been legally sold unless a
proper deed of sale, or declaration of sale, shall have been signed by
:

:

both parties. I understand that these words mean that there
must be a proper deed of sale signed by both parties before any

jg jy^^^i
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Tbapowski
V.

Aloook.

vmculum

juris can be considered to

exist

between them.

The

section does not only require a deed o£ sale, but a proper deed of
sale.

The contract must not only be committed

to writing, but

the writing must be in the prescribed form of a deed of

document

sale, i.e.

a

which the parties bind themselves the one to pay a
price, the other to the dehvery of the property.
A deed of sale
caimot be otherwise interpreted to mean than a document signed
by both parties. This is what is actually required by section 17
of

Law

in

As stated by Goudsmit,

No. 20 of 1895.

vol.

ii.

p. 102,

usual for the legislation in particular instances to prescribe
certain forms to be adhered to, to make a contract binding. A

it

is

exchange, for instance, must be in writing and must be
In England there can be no valid contract for the sale
of immovable property unless the person sued on the contract
bill of

signed.

has bound himself in writing {Rossiter v. Miller, 3 App. Cas. 1124).

Savigny on Obhgations, p. 77, quotes instances from Germany,
Austria, and Prance
thus, in Prussia writing is necessary for
;

a contract where the subject-matter exceeds 50 thaler, and in
France where it exceeds 150 francs. The Civil Code of Holland

an ante-nuptial contract must be notarially
This applies also in the case of mortgage
and donation. According to Article 1808, no compromise regarding any action is valid unless it be in writing (Diephuis, vol. xiii.
pp. 438, 439). In all these instances the judge must first determine
whether there is a contract and secondly, whether the form
prescribed by the law has been followed. The former requisites
of an obHgation still exist, but besides these there must be the
prescribes

that

exeiuted (Article 202).

;

form prescribed by the law. The two letters do not exactly
correspond.
The one letter contains an offer for a stand belonging
The second letter says that
to the minor children of the plaintiff.
a debt due by the plaintiff personally must be deducted from the
purchase price. The plaintiff could not agree to this unless with
consent of- the Court and, in any case, he could not compel the
;

purchaser to agree to

it,

terms might land himself in
letter the plaintiff

as
all

the

purchaser by accepting the

kinds of

endorsed the word

difficulties.
On the first
" accepted," but there is

no evidence when this was written, and it was admitted that this
endorsement was not notified to the opposite party. I am of
opinion that the law requires a deed of
signed by both parties.

Such a deed

sale,

a proper deed of sale

of sale has not

been produced.
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Coster

(with

him

Esselen), for

the appellant

:
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There

is

no

1S9S

law of a koopbrief. A declaration that one person teapowski
"•
and another person buys is equivalent to a koopbrief. Here
there is such a declaration, but on different pieces of paper. The
one person may retract before the other has signed.

definition in the
sells

Leonard (with him De Korte), for the respondent

:

The

fact

that conditions are mentioned in the letter of acceptance shows
that the law has not been complied with.

There must be a koop-

There must be evidence of the conditions.
be verbal evidence to show what property was sold.
brief.

of

Frauds requires the signature

of the person to

The Court dismissed the appeal with
MoRiOB,

J.,

was

of opinion that a

by both parties, and that an

by another

is

not

offer of

There must
The Statute

be charged.

costs.

deed of Fale should be signed

one party and an acceptance

sufficient.

EssBE, J., would not go so far as to say that an offer signed by
one party and accepted in writing by another would not be
but he was of opinion that the two
show that the parties were ad idem.

sufficient

did not

KocK,

;

J.,

Plaintiff's

letteis in this case

concurred with the opinion expressed by Esser,

attorney

:

Defendant's attorney

M. M. Boux.
:

Erasmus.

.J.

us

SOUTH

AFRICAlsr

IDELSOHN

GREGOROWSKI,

V.

C.J.

MOEICE,
REITZ,

LAW REPORTS

J.

DAVIDOFF, REICHMAN AND SCHULTZ.

J.

1898

LANDDROST—JUEISDICTION—VALUE OF MATTER IN
DISPUTE—LAW NO. 6, 1885, SECT. 2 (h).

6 June.

The

plaintiff alleged that the defewkcnts

had purchased from him goods

to the

value of £154: 10s., and had sued in the Landdrost Court for the first payment
of £77 5s. The defendants excepted to the jurisdiction of the Landdrost in
that the whole

amount of £154 10s. was in
and on appeal sustained.

This exception was in

dispute.

the Court below

This was an appeal against the judgment of the
of

Boksburg.

The summons

S.pecial

Landdrost

alleged that the firm of S. Davidoff,

Eeichihan and Schultz, the defendants, was indebted to the
plaintiff in the sum of 111. 5s., being an instalment of the purchase
priceof 154L 10s. of certain goods, according to a specified account

annexed, sold to the defendants and delivered in or about the
month of February, 1898, in terms of a contract of sale entered
into between the plaintiff and Davidoff, acting on behalf of the
firm at Johannesburg, on the 24th February, 1898, whereby it was

agreed that one-half of the purchase price (the amount sued for)
should be paid 45 days after sight, thus on the 10th April, 1898,
and the other half 60 days after the aforesaid date, viz. on the

25th April, 1898.
The defendants pleaded the following exception

That the
Landdrost had no jurisdiction, inasmuch as the amount of
154Z. 10s. was above his jurisdiction, notwithstanding the fact
that half of the

amount was claimed

in the

:

summons.

The Landdrost sustained the exception, and gave absolution
from the instance with costs.
The

plaintiff

appealed against this decision.

Coster, for the appellant

amount

of lOOL,

2 Off. Eep. 86.

Law

No.

:

6,

The Landdrost has
1885, section 2

(b)

;

jurisdiction to

De Vos

an

v. Guerin,
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Jacohsz, for the respondents

The value

agreement.

of the

:

The dispute

in

question

the

is

goods purchased was 154L

10s.,

and theLanddrostwill have to decide on the whole account attached
to the summons.
Plaintiff cannot split up his claim to bring
it within the jurisdiction of the Landdrost.
Bourhill v. Watson &

1898

idblsohit
'"

reichman
AND
SOHULTZ.

Co., Kotze's Eeports, 1877-1880, p. 54; Municipality of Stenyslurg

D. C,

V. Green, 3 E.

Coster, in reply
is

:

Gregorowsti.

p. 239.

Splitting a

demand assumes

that whole

In this case the second instalment of 77L

due.

5s.

amount
was not

yet due.

Gregoeowski,
right.

It is

C.J.

:

not only the

The

decision of the Landdrost

first

payment

was quite

77L 5s. that is in dispute,
and the whole transaction.
of

but the whole amount of 154L 10s.
The Landdrost has no jurisdiction, and the appeat must be

dis-

missed with costs.

MoRicB, J. The word" claim "in Law No. 6, 1885, section 2 (&),
must be taken to mean the amount actually in dispute
not
merely the nominal claim
otherwise it would be possible for a
:

;

;

person with a claim of 200?. to sue
Court, and then for another 1001.

the law.

Eeitz,

The appeal must,

J.,

was

of the

first for

This

is

therefore, be dismissed with costs.

same opinion.

Attorneys for the appellant

Roux and Ballot

:

Attorney for the respondents

:

lOOL in the lower

against the spirit of

J.

H. L. Findlay.

;
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T^^ TEUSTEE IN THE INSOLVENT ESTATE
OF VON DE WITZ

GREGo'
ROwsKi.
C.J.

MORICE,
ESSER,

J.

V.

J.

KARL WOLFF &

1898
9,

16 June.

CO.

INSOLVENCY—LAW NO. 13 OF 1895, SEC. 33—
CONTEMPLATION OE INSOLVENCY.
Where Von de Witz, ata time whenJiis debts' exceeded his liahilities,sold hisbusiness
to 0. at the instance oftheagent of the defendants, who were his largestcreditors,

pay the said purchase price to the defendants, reVon de Witz, and where, nine months thereafter, the estate of the said
Von de Witz was sequestrated. Held, in an action by the trustee for the repayment of the purchase price under sect. 33 of Law No. 13 of 1895 that it
was not proved that Von de Witz, at the time of the transaction, could have
expected the sequestration of his estate, and, absolution from the instance with
the said O. undertaking to

leased

costs wa^s granted.

This was an action instituted by the trustee of the insolvent
Von de Witz against Karl Wolff & Co. The summons

estate of

Von de Witz, who had carried on
had been finally sequestrated on the
that on the 7th April, 1896, the said Von de
20th January, 1897
Witz was indebted to the defendant firm to an amount of 1250Z.
that at that time the said Von de Witz was practically insolvent
that a certain E. Chappell went to Pietersburg, and had advised
him to sell his business to one Goerke, and had promised him that
if he consented that the said Goerke should pay the purchase price
to the defendant, the defendant would undertake to pay his
debts
that by reason of the said promise, the said Von de Witz
alleged that the estate of B.

business as storekeeper,
;

;

;

on the 7th April, 1896, sell the said business for 1450Z that
the purchase price was subsequently increased to 1500Z that the
said Goerke had taken over the said business and had paid the
that the defendant had only
purchase price to the defendant
did,

;

;

;

W. Beckett &

and that the
For these reasons the
plaintiff prayed that the defendant be ordered to pay the sum of
431Z. to the other creditors.
As an alternative claim, the plaintiff
paid one creditor,

viz. T.

debts to other creditors amounted to 431L

Co., Ltd.,

:

SOUTH AFRICAN LAW REPORTS
alleged that the

by the

amount

of

1500L had been paid to the defendant

said Goerke, acting for

Von de Witz was
said transaction

151

and on behalf

of

De Witz

at that time practically insolvent

had not been entered

;

;

that

that the

into bond fide or for a lawful

1898
r^^^,

^^st^e

in the

estate of

was bound to repay ^o^ de Witz
Law No. 13,1895,section 33 and following Karl Wolff

consideration, and that the defendant firm

the amount in terms of

'^

sections, to the plaintiff.

The defendant firm admitted the sale to Goerke, but denied the
alleged promise to pay all the creditors of Von de Witz.
The
defendant admitted the promise to pay Beckett & Co., Ltd.
The defendant denied that Von de Witz was at the time insolvent,
and that the transaction was not bond fide and for valuable consideration.
The defendant pleaded further that no outstanding
debts due to the business of Von de Witz were included in the
said sale, and that Von de Witz had given a power of attorney to
certain Kirsten, secretary of the Pietersburg Board of Executors,
to collect all his outstanding debts and to pay his creditors with
the proceeeds.
It

appeared from the evidence that Von de Witz was insolvent
April, 1896, although the deficiency was small, as,

on the 7th

had certain outstanding debts and some
movable and immovable property.
No sufficient evidence was produced to prove the alleged
promise. There was no proof that Von de Witz expected the
sequestration of his estate at that time. The question whether
he might have expected such sequestration is fully dealt with
in the judgment.
It was admitted that the transaction was
entered into bond fide, and it was proved that 1500Z. was the full
besides the business, he

value of the business.
Wessels (with

him Gurlewis and De

Korte), for the plaintiff

There is proof that Chappell promised to pay all creditors. Natorp
and Moschke, two of the creditors, have sworn that Chappell,
the defendant, would pay their claim. If the Court is against
me on this point, then I say there can be no doubt that the transaction was improper and void in terms of section 33 of

Law

No. 13,

The defendant firm received the 1600Z. and the other
Von de Witz was insolvent on the 7th
creditors got nothing.
have, expected the sequestration of his
he
must
April, 1896, and
1895.

estate.
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Esselen (with

him

Barber), for the defendant

I will confine

:

no evidence to sustain the
T^^sT
very
doubtful
whether
Von
de Witz was insolvent
IN THE
It
is
promise.
Besides the business he had certain
e^tIt^ot on the 7th April, 1896.
Von de Witz outstanding debts, and also certain movable and immovable
Kakl Wolff property. Chappell was satisfied that he was solvent, and that
^ Co.
there would be suf&cient funds to pay all the creditors, if all the
Gregorowski, goods had been properly converted into money and the outstand^''^It is admitted that the transaction was
ings duly collected.
bond fide, and 1500L was certainly the full value of the business.
It is stated that there was no proper consideration because 1500?.
was not paid to Von de Witz. This is not correct. Von de Witz
got a full release from his debt to the defendant firm and T. W.
Beckett & Co., Ltd., and this was certainly good consideration.
There is no proof that Von de Witz at that time ever thought of
the sequestration of his estate, and it cannot be contended that
he could have expected such sequestration.
i^yself to the second claim, as there

is

Cur. ad

Gregokowski,
the

summons

the case

About

it

vult.

16th June, 1898.

Postea.

C.J.

The insolvent was indebted according

:

to the defendant in a

appeared that

this

sum

of 12501.

to

In the course of

amount should be increased

to 1360Z.

April, 1897, Chappell, the representative of the defendant

where Von de Witz carried on business,
and seeing that matters were not satisfactory, he advised the

firm, visited Pietersburg,

insolvent to
this, as

he

business,

sell his

felt

and

business as a going concern.

convinced that
spent

Chappell did

Von de Witz was not

money not

by
the hands

justified

his

fit

for the

business,

of a person
and wished to see the business in
it.
continue
satisfactorily
in
a
position
to
be
who would
in
place
of Von de
purchaser
the
prepared"
to
accept
He was
entered
into
whereby
a
agreement
was
an
Witz, on this basis
bound
Witz,
and
Von
de
the
business
of
certain Goerke took over
himself to pay the defendant the purchase price of 1500Z. The
defendant thereupon released Von de Witz from the debt to the
firm, and besides bound itself to pay a debt of 2001. due by Von de
Witz to T. W. Beckett & Co. Von de Witz had other creditors,
and, in order to pay them, he retained his outstanding debts and
Under the managecertain immovable and movable -property.
ment of Goerke, the business flourished, and the 1500L was repaid
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to the defendant,

who had

Witz did not succeed

also paid Beckett

&
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Co.

but

;

Von de

1898

and on the ,^^ ^^stbe
20th January, 1897, his estate was finally sequestrated. The
ra the
trustee now sued the defendant, firstly, for the payment of the estate^oe
deficiency in the estate, on the ground of an alleged undertaking ^°'^ ^^ ^™^
in April, 1896, made to Von de Witz to pay all his creditors karl Wolff
^ ^°
secondly (alternatively), for the payment of 1500Z. into the estate
on the ground that the transaction in April, 1896, had not been Gregorowski,
^'^'
entered into bond fide, and for valuable consideration, and that it
was invalid according to section 83 of Law No. 13, 1895.
in satisfying his other creditors,

;

-

With regard

to the alleged promise to

Von de

Witz,

it is

not

The insolvent was contradicted by
Chappell, and what had taken place between Chappell, Moschke
and Natorp may amount to a guarantee to these particular
creditors but does not amount to a general undertaking to all other
creditors.
It is also improbable that Wolff & Co. would have
taken this burden on themselves and would at the same time
have left Von de Witz in possession of considerable assets. The

necessary

to

say much.

dealings of the parties gainsay the alleged pronaise.

I agree

with

the decision in the case of du Toil's Trustee v. Wege, Buch. 1869,
p. 135, that the plaintiff must state the exact section of the

Law on which

Insolvent

claim on section 33, and

he

Here the

relies.

we have nothing

plaintiff

ference as provided in sections 35, 36, 37, and 38.

our law coincides more or

less

According to

any

this section

founds his

undue

to do with

pre-

Section 33 of

with section 83 of the Cape Law.
gift

made by

the insolvent at a

time when he could have expected the sequestration of his estate
is

void.

bond

The

fide,

section also refers to

although there

may

section can be applied the Court

any transaction which

be consideration.

must be

is

not

Before this

satisfied that the insolvent

could have expected the sequestration of his estate

;

but even

if

the insolvent could have expected sequestration, the transaction
is

good if entered into bond fide and for lawful consideration.
A comparison with section 157 shows the intention of section

33 more clearly.
It

has been admitted that there was no mala fides in the trans-

action in April, 1896.

the

case

of

the

(McCraig Poord,

p. 110).

his circumstances

On

Trustees

this point it is instructive to refer to

in

the

Insolvent

Estate

of

Smith

In that case the insolvent, knowing that

were not good, sold seven pairs

of ostriches to

one

;
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of his creditors in satisfaction of his debt;;.

The consideration
^^^
"^
consideration."
Chief Justice de
P^^*
The Trustee
IN THE
Villiers, in that case, said, " The charge under section 83 has
EsTAT?oF fallen to the ground altogether, because it is perfectly clear that
Von db Witz the sale was made bond,
fide, and that valuable consideration was
1898

^'^^

*^®

^^^^

Kael Wolff given for the seven pairs of ostriches which were dehvered by the

^^Gregorowski,
C.J.

insolvent to the defendant, and this section therefore does not

apply."
p. 152),

Vide also McLeod's Trustee v. Benjamin (Buch. 1877,

and

Cilliers'

Cilliers' Trustee v. Cilliers (13 S. C.

Trustee v. Cilliers

had

was a strong

E.

72).

case, because the in-

and fraudulently dealt with the interests
and the defendant was the wife of the insolvent
but the transaction was upheld, as it was hond fide, and for
valuable consideration.
Therefore even if I should on the
evidence come to the conclusion that the insolvent could have
solvent

recklessly

of his creditors,

expected the sequestration of his estate in April, 1896,
clear to

me

it is

not

that the transaction entered into with the defendant

would be void,

as there can be

section quoted of

undue

no question according to the

preference.

According to section 83 of the Cape Law, one must make a
and liabilities, and if the liabilities exceed

calculation of assets

the assets, the onus of proving hond fides and lawful consideration
rests

on the defendant.

mere calculation

is

According to section 83 of our law, this

not enough, but the Court must be

satisfied

that the insolvent at the time of the transaction could have

expected the sequestration of

.his estate,

and

I

am

satisfied that

the insolvent, as a fact, did not anticipate the sequestration of
his estate.
Whether he could in the natural course of events
have expected it, is also not clear to me, because he could have
expected that all his outstanding debts would be collected, that
his immovable assets could have reahzed higher prices, and that
other things may have happened which would have enabled him

to satisfy his crecfitors.

For these reasons I
from the instance with

am

of opinion there should

be absolution

costs.

MoEiCE, J. This is an action for a declaration that the defendant
through its agent had undertaken to pay the claims of the creditors
:

Von de Witz, or otherwise, for an order that the
1500L should be paid into the estate on the ground of

of the estate of

sum

of

SOUTH AFRICAN LAW REPORTS
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undue preference.
1898
The facts of the case are shortly, as
follows:—
ThbT^steb
Von de Witz, whose estate is now under sequestration, had a m the
shop business in Pietersburg, which he did not carry on with esxatb ot
A certain Chappell, the representative of Wolff & Co., Von de Witz

profit.

the chief creditor of

Von de

Witz, came to investigate the business, j^abl

and his investigation brought him to the conclusion that Von de
Witz did not carry on the business properly. He persuaded
Von de Witz to sell the stock and goodwill to one Goerke under
the condition that Goerke should pay the purchase price to Wolff
& Co. Out of this purchase price Wolff & Co. would pay a debt
of 209L 6s. 2d. due by Von de Witz to Beckett & Co., and would
take the surplus towards payment of De Witz's debt of about
1370L to the defendant (Wolff & Co.). The purchase price for
the stock and goodwill was 1450Z. and Goerke further undertook
to pay an amount of 50L to the credit of Von de Witz, on the condition that the amount of sales in the first six months was not
;

than 1200L

less

This arrangement took place on the 7th April, 1896.

Von de Witz was

20th January, 1897, the estate of

and there

trated,

is

On

the

finally seques-

deficiency in the estate of about 430Z.

The

defendant alleges in his summons that when Goerke took over
the business, that Chappell, representing Wolff

taken to pay
the

all

first plaint.

Von de
I

&

Witz's creditors, and this

am, however,

Co.,
is

of opinion that this

has not been proved, and that the

first

had under-

the ground of

undertaking

claim must be dismissed.

As an alternative claim, the plaintiff alleges that the making
over the business was not bond fide, and made for proper consideration
that it is consequently an undue preference, and that the
defendant is in terms of the provisions of section 33 and the
following sections of the insolvency law, No. 13, 1895, bound to
pay into the estate the amount of the purchase price. As regards
;

bona

fides, I

think

am

satisfied it existed.

In this case, however, I do

there was a proper consideration in the technical sense

Goerke on his part gave consideration,
but no consideration passed from Wolff & Co. to Von de Witz.
The only advantage which Von de Witz got was that he was reof the word.

It is true

leased from his part debt to Wolff

debt

is,

&

Co.,

and

the. release of a part

according to English law, no consideration, where the

word consideration

is

used.

This has been so laid

down

in cases

&

Wot-ftCo.

Morice, J.
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under the Cape Insolvent Lsminter alia in the case of inreBichardMenzies Eeports, p. 424.
The Trustee
^
IN THE
It is a more difficult question whether it can be said that when
EsmtI'^ot dealing with reference to the taking over of the business took
Von de Witz place, Von de Witz, according to the words of
1898

^°'^'

section 33, could

Kael Wolff bave expected the sequestration of his estate.
^^°
The only interpretation I can put on these vague words is that
Moriee, J.
one could expect sequestration when, as a reasonable person, he
-

must have expected or foreseen the sequestration of his estate.
The words do not merely mean that the person was insolvent or
that his liabihties exceeded his assets, otherwise this would have

been clearly set out.

words

Besides, the

meaning

is

not the same as the

of the former insolvent law, in contemplation of insolvency.

appears to me that the present law requires something less than
" contemplation of insolvency."

It

On
it

taking

all

the facts into consideration, I

has not been proved that

the sequestration of his estate.

am

of opinion that

Von de Witz should have expected
It is true

but the deficiency was not great.

he was probably insolvent,

It

was not unreasonable

to

expect that his right to certain erven, his outstanding debts and
private property would have been sufficient to cover his habilities,

and Chappell considered this was more than sufficient. We
cannot expect from anybody to know exactly what the future
will be.
I

am

consequently of opinion that there should be judgment of

absolution from the instance in favour of the defendant, with
costs.

EssER,

J.,

concurred with the judgment.

Attorney for the

plaintiff

:

J.

Attorneys for the defendant

:

H. L. Findlay.
Booth and Wessels,
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a LE ROUX
V.
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and notwithstanding that the purchase price had not been paid

1898
P.

a

Le

RoTjx

Mitchell

or tendered

that the second defendant, in breach of his agreecattle only for safe keeping, has claimed the cattle

;

ment to hold the
as his

own

property, and

still

so claims them,

AND EoDKiN. slaughtered five of them,
and

and has unlawfully

consequently was indebted

their value, viz. 47Z. 2s., to the plaintiff

;

for

that the plaintiff had on

the 13th May, 1898, obtained a provisional interdict against thesecond defendant, and, notwithstanding the plaintiff's willingness
to deliver the remaining cattle to Mitchell on payment of the

purchase price and carriage, the said Mitchell refuses to carry
out his agreement, and to pay the sum of 1792., the purchase
price, and 41., the cost of carriage.
The plaintiff therefore prays
for

judgment against the

first

defendant for 1792. and

delivery of the remaining 14 head of cattle,

and

for

41.

against

2s.

against

42L

the second defendant for damages for the slaughtering of the
five

head

absolved.
entitled

of cattle

by him, the one paying the other pro

rata to be

Further, for an order declaring the plaintiff to be

over agaiast the second defendant to the possession

and ownership of the remaining 14 head of cattle.
The first defendant was in default. The answer of the second
defendant was a general denial, and he pleaded specially that
the plaintiff had sold and delivered the 19 head of cattle on the
9th May, 1898, to Mitchell that Mitchell had the cattle conveyed
by train to Johannesburg in his own name and under a waybill
in terms whereof the cattle were to be delivered to Mitchell at
that the cattle arrived at Johannesburg on the
Johannesburg
11th May, 1898, and that they were sold by verbal agreement on
;

;

that day to the second defendant for 1522

;

that Mitchell thereupon

gave the second defendant a proper power authorizing the railway officials at Johaimesburg to deliver the said cattle that the
;

second defendant had thereupon paid Mitchell the sum of 1522.
that on the 12th May, 1898, the cattle were deUvered by the
;

railway

officials at

Johannesburg on the authority of Mitchell in

the presence of and with the consent of

the plaintiff to the

defendant, and that they then became the property of the second

defendant, and that the plaintiff

is

thus estopped from claiming

the said cattle.

The reply was a denial.
The facts appear fully from the judgment of the Chief Justice.
There was no appearance for the first defendant, Mitchell, and
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judgment was given against him

in terms of the

159

summons with

costs.

1898

'

p Q j^j.
Roux

The dehvery at Wolvehoek was only mhohell
was better acc[uainted with clearing. The ^^^ Bodkik.
carriage was paid by the plaintiff.
The delivery is illegal on GregOTOTski,
Papenfus, for the plaintiff

because

:

Mitchell

"^

account of fraud.

Leonard (with him Nathan), for the second defendant This is
a case where credit was given to Mitchell, and dominium was
:

transferred.

Cur. ad

Gregorowski,

C.J.

:

The

district of Heilbron, 0. F. S.

farm

plaintiff in this

On

vult.

case lives in the

the 9th of May, 1898, he sold

oxen to certain Mitchell, alias
was agreed that delivery should
take place on payment at Johannesburg station. Le Eoux and
Mitchell were, after the cattle had been trucked, to journey
together by passenger train to Johannesburg, payment and
delivery were to take place there.
The cattle were trucked at
Wolvehoek Station, 0. F. S. Le Eoux advanced the 4L for the
freight, and on the request of Mitchell, who stating that he was
better known, and he would be able to get delivery sooner at
Johannesburg, the cattle were consigned from Le Eoux to Mitchell,
Johannesburg. Le Eoux got a receipt from the station master
for the cattle, and for some reason or other, he was under the imat his

Wood,

in the said district, 19

for the

sum

of

179L

It

pression that this receipt secured his control of the cattle.

How-

ever, Mitchell did not wait for the passenger train, but suddenly

disappeared from Wolvehoek Station, leaving Le Eoux behind,
no doubt with an uncomfortable feeling as to what was in store
Early on the morning of the 11th May, Mitchell was at
for him.
Johannesburg, and the cattle were also there. It is usual to hold
a sort of market of cattle every morning at the station, and cattle
and small stock are there disposed of while still in the trucks.
The waybills for consigned stock pass as proof of ownership, and
the seller after sale endorses the waybill over to the purchaser, and
the latter then receives the cattle purchased by him from the
railway company on the production of the waybill, and probably
also as a rule, on the verbal instructions of the seller to the clerk
Such a transaction Mitchell entered
of the railway company.

1

fiO

St)UTH AFRICAN
1898

P. C.

Le

EoiJx

Mitchell

AND

RoDKffl.

Gregotowski,
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into on the morning of the
11th May. He sold the cattle to the
second defendant Bodkin, and received
1521. in cash as payment.
Rodkin could have taken dehvery of the
cattle at once, but he
left them at the station until
the 12th May. By that time Le Roux
had appeared and attempted to get possession of
the cattle ; but
the station master refused, and' acknowledged
Eodkin alone to be
entitled to the cattle.

What subsequently happened
quence for the decision of this

I

do not think

case, as there

is
is

of any conseno proof that

Le Eouxwaived any of his rights. Mitchellhas naturally disappeared
with the money which he had received from Eodkin, and judgment
has been given against him.
The mistake made by Le

Roux which enabled Mitchell to perpetrate the fraud was to have consigned the cattle to Mitchell.
Had Le Eoux not done so Mitchell could not have acted as he did.

From

this circumstance counsel

firstly,

that

Le Eoux had

for

the defendant contended,

actually delivered the cattle to Mitchell,

and had therefore passed
to Mitchell

;

his ownership in them and given credit
and secondly, that Le Eoux cannot now be heard over

•against third parties, to allege that the ownership did not rest

and that he has only himself to blame that he had
We have to do here with two innocent parties
who have been defrauded by Mitchell, and the Court must decide
which of the two must bear the loss. Both are equally entitled
to the sympathy of the Court.
I am satisfied that Le Eoux never

in Mitchell,

been deceived.

intended to change the original agreement.

was to

He

deliver the cattle against

payment

His intention always
of the purchase price.

allowed himself to be persuaded to consign the cattle to

what danger he exposed himself and
The agreement was that Mitchell should travel with him
to Johannesburg, and he never thought that Mitchell would
precede him. The fact that he refused to deUver the receipt
to Mitchell proves that he did not wish to give up his rights under
the contract. Ownership cannot be transferred by mere delivery
Mitchell without thinking to

others.

without the intention of giving the ownership to the person to whom
delivery has been made. Mere giving possession does not confer
ownership. Thus, even assuming that Le Eoux, by consigning the
cattle as

he

did, placed Mitchell in possession of

them, he passed

no right of ownership unless such was his intention. Further,
the mere consignment to Mitchell does not yet prove that the right
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is it
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proof that he got

sell.
•

at Bloemfontein could send cattle to an agent at

1898

'^^
„
P. C. Le
Roux

Pretoria

with instructions to hand them over to C, or to send
mitcheu,
It is thus a mistake to assume, as is done at and Rodkin.
the cattle market, that the dominium rests in the consignee, or Gregrawski,

them

elsewhere.

that he has a right to

sell.

He

only has the right to take pos-

and accepts delivery from the
railway company. This further power depends on other circumstances.
The maxim Mohilia sequelam non habent was relied on,
but the maxim would only apply if Le Eoux had given credit to
session of the goods consigned,

Mitchell.

mean

This principle has never been so far extended as to

that one can transfer a greater right than he himself has,

and never been

on the maxim
I understand
Mohilia sequelam non habent to
that movable property is
transferred to a purchaser free from all tacit hypothecs, and in
this sense has this principle been applied in our law, but in no
other sense. That delivery does not pass dominium is also part of

Nemo

so interpreted as to encroach

quam
mean

plus juris transjere potest

ipse hdbet,

If payment is not
made, the purchaser can reclaim his property, which right, however,
must be exercised within a prescribed time, otherwise the law will
presume that credit has been given (Grotius, 2. 5. 14). Here

our law where a sale has taken place for cash.

Le Eoux took steps immediately. I am therefore of opinion that
Le Eoux never intended to transfer the ownership in the cattle to
Mitchell, but only intended doing so on payment of the purchase
price.
Then arises the second question of " estoppel." I have
already stated that by merely consigning goods the ownership
does not pass to the consignee, and the owner

from proving
illegally dealt

his rights to the goods

The doctrine

with the goods.

not be extended too

far.

is

thus not estopped

and that the consignee has
of estoppel should

This doctrine prohibits a person from

blowing hot and cold, butwhen a transaction can be explained in

two ways, one is not permitted to accept the more onerous one.
For these various reasons I am of opinion that there should be
judgment against the second defendant in terms of the summons,
with costs.
Attorney for the

plaintiff

:

M. M. Boux.

Attorney for the second defendant

:

J. L, Erasmus.

M

c;.J.

—

:
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FINLAYSON

Coram
JORISSEN, J.

MORICE,
ESSER,

THE STATE.

v.

J.
J.

1898
13 June.

LIBEL—INNUENDO.
Where the Cape Times published that Dr. Leyds, State Secretary, and Wolmarans,
a member of the Executive Council of the S. A. R., in an improper manner and
contrary to their duty monthly received cheques from the Dynamite Company,
and an article thereupon appeared in the Star al Johannesburg, headed " A
Whist Party Probably," containing

Times made

the following

:

—" Shortly

the unjustifiable assertion that Messrs.

after the

Cape

Leyds and Wolmarans

were receiving monthly cheques from the Dynamite Company, Messrs. Leyds,
Vorstman, Sandberg, and Leo Wahl were busy for some nights in the offices of
the

Dynamite Company."

The

Court, after hearing evidence to the effect

none of the aforesaid persons had ever received cheques from the Dynamite
Company nor had ever been in the offices of that company nor had passed the
that

evenings therein with the director, held that the innuendo was justified that
the responsible editor

of

the Star

had mshed

to

make known

tliat

the said

gentlemen were busy destroying documents incriminating themselves in case
any one was desirous of proving the statements of the Cape Times, and con-

firmed the judgment for a S,\00 fine or two months' imprisonment, as decided
in the first instance.

This was an appeal against a decision of the first Criminal Landdrost
of

Johannesburg in a

libel

case.

The summons on which the

appellant was charged in the Lower Court read as follows

Summon

Charles

Edward

:

Pinlayson, the responsible editor of

the Star, at Johannesburg, to answer at the instance of Mr.
Villiers,

second public prosecutor, at Johannesburg,

etc., in

S.

de

that

he did on the 20th January, 1898, at Johannesburg Witwatersrand
Gold Fields, commit the crime of libel, as defined and made
punishable by section 6 of Law 26, 1896, in that on or about the
date and place aforesaid, he, the said C. B. Finlayson, did wrongand maliciously, in a publication called the Star,

fully, unlawfully,

issued at Johannesburg aforesaid, and of which he

and as such
punishment

is,

according to section 7 of

Law

is

the publisher,

26, of 1896, liable to

any contravention of the law by such paper,
was the writer or not of the defamatory
writing or article, pubhshed in the said paper on page 4 an article
headed " A Whist Party Probably," in which he wrote and
pubhshed of and concerning Dr. Willem Johannes Leyds, State
for

irrespective whether he

—

—
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Secretary of

the S. A. Eepublic, Christopher George Sigismund
1898
Sandberg, and Leopold Carel Ferdinand Wahl, officials in the j^u^ayson

State

Secretary's

defamatory words

office,

the

following

false,

malicious,

and
The

:

" Shortly after the

Cape Times made the unjustifiable assertion
Leyds and Wolmarans were receiving monthly
cheques from the Dynamite Company, Messrs. Leyds, Vorstman,
Sandberg, and Leo Wahl were busy for some nights in the offices
of the Dynamite Company,"
meaning thereby that Dr. Willem Johannes Leyds, State
Secretary of the S. A. Eepubhc, Christopher George Sigismund
Sandberg, and Leopold Carel Ferdinand Wahl, officials in the
State Secretary's office, after the Gape Times, a publication issued
in Cape Town, had stated that Dr. Willem Johannes Leyds, State
Secretary of the S. A. Eepublic, and J. M. A. Wolmarans, a member

that

Messrs.

of the Executive Council of the S. A. E., had, in an improper

manner, and in breach of their duty, received monthly cheques
from the S. A. Dynamite Company, a company duly registered
and incorporated in this State, and had been busy with one
Vorstman, a director of the said company, in the offices of the
aforesaid, for the purposes, if the above-mentioned

company

allegation of the
for instance,

Cape Times were

true, of destroying all proofs by,

tampering with the books of the said company for

the purpose of doing

away with documents and

papers, or to have

acted in such an improper manner for the purpose of protecting
if, perhaps, any one by
means of books, documents, or other ways in the office of the
company aforesaid, should attempt to prove the statement of the
Cape Times, in consequence of which the said Dr. Willem Joharmes
Leyds, Christopher George Sigismund Sandberg, and Leopold
C^rel Ferdinand Wahl, have been injured in their good name and

the persons referred to in the Cape Times,

fame.
Leonard,

who appeared for the accused
summons on the grounds

objected to the

in the Court below,

:

That the words set out were not defamatory
the summons was vague.
That
(2)
The Court below dismissed the first objection, and considered
it impossible to decide on the second objection without hearing
evidence. After evidence had been heard, the Court found
accused guilty on the ground that the innuendo had been proved,
(1)

;

State.

SOUTH AFRICAN LAW REPORTS

164
1898

FiNLAYSON

and sentenced the accused to a fine

two months 'imprison-

Against this sentence the accused appealed.

V.

The

of 1001. or

ment.

State.

Leonard, for the appellant
place whether
if

yes, then

it

it is

:

The Court must decide

possible to say that the article

must be proved that

it is

in the first

and
improper to receive cheques.
is

Ubellous,

Proof of this has not been given.

Where does

the innuendo come from ?

One must assume

that

Finlayson intended to say that Dr. Leyds had become so frightened

owing to the

Cape Times, that he had together with
Odgers, 2nd ed., p. 112,
In case of double meaning
states the principle Voet, 47. 10. 20.
the more innocent one must be accepted.
article in the

his clerks destroyed the

Bauer,

for *the

State

:

documents.

Formal proof

is

not necessary.

It

foUows from the words themselves that Dr. Leyds had attempted
to cover up an improper transaction by committing a crime.
Dr. Leyds stated that in no official or private capacity had he ever
received cheques.

The Court found the innuendo proved, and dismissed the
Attorneys for appellant

Attorney for the State

:

:

Tancred and Lunnon.
C, Uechermann, senr.

appeal.

—
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MacDERMOTT

v.

the

comm.JUKibSEN, J.

STATE.

MORICE,

LIBElr-EXECUTIVE COUNCIL—INNUENDO.
Where

the responsible editor of

"Not

a newspaper published

the

ESSER,

follomng

—

article :

away on every case of dynamite ; besides
money drawn by Lewis and Marks, a member of the Executive Council
receives no less than from £24,000 to £30,000 per annum ; the whole State is
hereby undermined, the national credit and therewith the happiness and
less

than 10s. in fees

is

On

prosperity of every inhabitant are at stake."

against the Executive Council,

it

was held by

a prosecution for a

the Court that the

libel

words were

not libellous as they were capable of a different interpretation and that in no
case were they libellous against the Executive Council.
(Cf. Jorissen v.

The

State, 3 0. R. 218.)

This was an appeal against a decision of the First Criminal Landdrost of Johannesburg.

The appellant had been prosecuted

in the

instructions of the State Attorney) for libel.
as follows

of the

Lower Court (on
The summons was

:

Summon

Francis Dermott MacDermott, the responsible editor

Johannesburg Times, to answer at the instance of F. E. T.

Krause,

first

pubhc prosecutor,

etc., in

that he did on or about

the 11th October, 1897, at Johannesburg, commit the crime of

and made punishable by section 6 of Law No. 26,
1896, in that he, the said F. D. MacDermott, did on or about the
date mentioned, and the place aforesaid, unlawfully, maliciously,
and with intent to injure the Executive Council of the S. A. E.
(at present consisting of Stephanus Johannes Paulus Kruger,
State President, Chairman; Petrus Jacobus Joubert, Vice-President
and Commandant-General
Dr. Willem Johannes Leyds, State
Secretary
and Pieter Arnoldus Cronje, ex-officio member and
Jacobus Marthinus Andreas Wolmarans
Johannes Hermanus
Michael Kock, minute- keeper and secretary and Schalk Burger,
libel,

as defined

;

;

;

;

;

members), as to bring the said Council into public contempt,
to shake confidence in it and its members, published in a paper
all

called the Johannesburg

1898

given

Times, a paper published periodically

at Johannesburg, of which he

is

thus, according to section 7 of

the responsible editor, and that

Law

26, 1896,

he has rendered

himself liable to punishment, irrespective whether he was the

13

J.

J.

ju,ji^_

—
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writer or not of the libellous matter or article,

1898

M

—

D^.^'

I

'

V.

and by means

°^ *^^® ^^^^ paper, published on page 3 an article or publication
headed, " Let the Galled Jade Wince," ia which he wrote and

HE^^TE.
pyjjijgjjQji

concerning the Executive Council of the

stituted as aforesaid,

defamatory words
" There

is

perquisites.

no

amongst

S.

A. E., con-

others, the following false

and

:

less

than

10s. per case of

It is incredible that

dynamite given away

as

such a system can be upheld.

and Marks pocket about 13,000L per annum, while
Executive Council receives no less than 24,000Z.
to 30,000L per year from the same source.
The whole system of
the State has been undermined by these more than questionable
transactions, the national credit is at stake, and with it the
happiness and prosperity of every inhabitant."
Meaning thereby that one of the members of the Executive
Council of the S. A. R. did receive from the S. African Dynamite
Company, a company incorporated and registered in this country,
in breach of his duty in an improper matter, for his own profit
and use, and against the dignity of the Executive Council of the
S. A. E. of which he is a member, a sum not less than from 24,0002,
to' 30,000L in fees, that the acceptance of the said sum was an
Messrs. Lewis

a

member

of the

improper transaction, that the existence

of the State

has been

undermined, the national credit shaken, and the happiness and
prosperity of the inhabitants has been injured, iu consequence
of

which unlawful acts the Executive Council

of the S. A. E.,

constituted as aforesaid, has been brought into contempt, and

confidence therein has been shocked.
At the trial exception was taken to the
(1)

That

the

words

contained

in

summons on the grounds
the summons were not

defamatory.
(2)

That the words in the summons did not

justify the innuendo

put upon them.

That the words alleged to be defamatory did not refer to
the Executive Council, and that the said body could not make
any complaint, but that any complaint should have been made by
the member who considered himself aggrieved, and that thus the
(3)

summons was

defective in law.

That the innuendo that more than one member has been
hbelled was not correct, and that consequently the summons
embraced too much, and was therefore bad in law.
(4)
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The magistrate dismissed these exceptions.
The accused appealed against this decision.

1898

MacDebmott
V.

.

Esselen (with

.

,

him

question of Ubel

;

Here it is not a
and then the most

Wessels), for the appellant

it

may

be something

lenient view should be taken.

the Executive Council.

else,

In any case

If there is

a

The State.

.

it is

:

not a

libel

libel it is against a

against

member

thereof.

Sauer, for the State
The innuendo is that money is given in an
improper way to a member of the Executive Council, and that
this is approved of by the Executive Council as a body.
:

The Court was

words were not defamatory,
two meanings, and in any case con-

of opinion that the

as they were susceptible of

tained no libel against the Executive Council.

Attorney for appellant

:

Attorney for respondent

W, Van Hulsleyn,
:

G. Ueckermann.

:

:
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TAYOB HAJEE KHAN MOHAMED

Coram
JORISSEN, J.

MORICE, J.
ESSER, J.

THE GOVERNMENT OF THE SOUTH AFRICAN
REPUBLIC

1808

W. REITZ,

(F.

N.O.).

15 June,
8 August,

COOLIES—ASIATICS—LAW NO. 3, OF 1885, ART. 2 (d)-VOLKSRAAD RESOLUTION OP 12th AUGUST, 1886, ART. 1418.
The Oovernment

Law

has, under

No.

12lh August, 1886, the power

a

any place

licence to trade in

to

3,

of 1885, and the Volksraad Resolution of

refuse to grant to Ooolies or other Asiatics

other than in the Locations pointed out to them

for occupation.

(Per Morice and Esser,
V.

p.

The Landdiost
24:4:)

followed.

Per Jorissen, J.

of

J J.

Jorissen, J., diss.) Ismail Suleiman

;

Middelbuig

—Law No.

(2 S. A.

&

Co.

R. Reports, Kotze and Barber,

of 1885, Art, 2 (d), and Volksraad Resoluapply to business places, but only to dwelling-

3,

tion of 12th August, 1886, do not

houses of Coolies.

Where

the

Orondwet speaks

of'no

equality between coloured persons

whites," by " coloured persons," Kafirs

Per Morice, J.

:

—A

and not Coolies must

unanimous decision of

binding on the individual judge.

and

be understood.

the full Court is absolutely

If the Legislature

itself

has an incorrect

idea of a law, such law is not thereby altered.
Per Esser, J. : There is tio equality between coloured persons and whites,
and every right possessed by a white person can either be exercised by a

—

coloured person only subject to qualifications, or not at

all.

Therefore, in

case of doubt or arnbiguity, the principle of interpretation must be against
the coloured, person in

whose favour the law

is

This was an action for a declaration of
appear from the judgments.

made.
rights,

Leonard (with him Curlewis and Bauer), for the
Wessels

him

(with

Esselen,

Coster,

The

facts fully

plaintiff.

and Hummel),

for

the

defendant.
Cur. ad
Postea,

vult,

8th August, 1898.

In this action the plaintiff prays that certain
instructions issued by the Government to the Field Cornet and
JoEissEN,

J.

:

'

—
SOUTH AFRICAN LAW REPORTS
the

Commissioner

Civil

be

shall

declared
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By

illegal.

these

1898

were authorized to refuse
above-named
tayob
to issue to plaintiff a licence for a shop business in Church Street, Hajbe IChan
Pretoria, and the plaintiff contends that, according to the existing
„_
laws of the land (including the Convention of 1884), he is entitled The Goveekto conduct such a business as that for which the Hcence was ^he South

instructions the

officials

He

demanded.

says

.

J,

•

:

"

The Government

has, indeed, the right,

•

n

-,

tor sanitary considerations, to point out to

me and

/i

^

other cooues,

African
Republic
(f.

w. Reitz,
^O-)
'

where we

locations or places

may

reside,

but cannot prohibit us

from carrying on our business in our business premises."
The case was argued with great ability by Mr. Leonard and
Mr. Wessels, respectively, but I concur wholly with Mr. Leonard
in his observation that although
lies

it is

one of great importance,

it

within a very small compass, and everything depends on an

interpretation of the law.

Before proceeding to give
observations

:

(1)

which, in Article
"

my

judgment,

Eeference has been

9,

provides

I

made

wish to
to the

make two
Grondwet,

:

have no equaUty between coloured and white
inhabitants, either in Church or State."
To deduce from this that the Government may adopt any

The people

will

proper with regard to the coohes, is, in my
view, giving an extensive interpretation to the Grondwet which
could never have been intended by the legislator. The " coloured
persons " referred to in the Article are those coloured persons who

measures

it

may seem

were then hving in the country, namely Kafirs. That coolies
were not included in this, the Volksraad seems to have clearly
felt when it enacted a separate law for these people.
(2) It has been contended that this case has already been
decided by the High Court, in a judgment deUvered by Chief
Justice Kotze, in the case of Ismail Suleiman and Company, who
demanded from the Landdrost of Middelburg a licence, which

was refused, this refusal being approved of by the Chief Justice.
Now, this case cannot possibly serve as a precedent. When it was
heard, the law of 1888 was a binding authority in the decision
of the case, and this law, as it will appear below, had not yet been
published, and the Chief Justice did the only thing he was able
to do, namely, he advised the coolies to seek diplomatic assistance at the hands of the British Agent.
With Mr. Wessels' contention that the Court
I can be brief.

-

Jorissen,

J.

—
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must inquire

1898

the

into

may

intention

intention of the Volksraad so that such

be estabhshed, one can hardly agree when the

Tayob
Hajee Khan intention of the legislature does not appear from the law
oH.\^Mi!.D

rpjjjg

The Govekn- vol.
THE SoTJTH
Rep^ublk
(F.

w.

Rbitz,

^^

)-

Morice, J.

^^g
ii.

So

definitely decided in the case of

The State v. Hess

itself.

(Off.

Eep.

p. 139).

far as I

am

concerned, the question must be decided by the

^

*^e Volksraad resolution of 5th July, 1888, a

*^^i^*i°g l^w-

sharp and clear distinction

is

drawn between "residence" and

" business place," and instructions were given to the Government
to See that the coolies did not reside or sleep on their business

premises.

The plaintiff's claim must therefore be allowed, with costs,
and the Civil Commissioner instructed to issue to the plaintiff a
licence for his shop business.
The Field Cornet must be ordered
not to interfere with the plaintiff in the said business.

MoBiCE, J.
The plaintiff in this action is an Indian merchant,
and he is suing in this matter for an order to compel the Government to issue to him a licence to carry on a shop business in Church
Street, Pretoria.
The Government, on the other hand, alleges
that the plaintiff is entitled to carry on a shop business only in a
certain location to be indicated by the Government.
The Government bases its case on Section 2 of Law No. 3, of
:

1885, as

amended by Volksraad Eesolution,

August, 1886, which reads as follows
"

The Government

shall

have the

Article 1419, of 12th

:

right in the interests of the

preservation of health, to indicate to them

{i.e.

persons belonging

to the aboriginal races of Asia) certain definite streets, wards, and
locations.

This provision does not apply to those

who

reside

with their masters."

The plaintiff contends that this Article only empowers the
Government to indicate localities where Indians shall reside, and
that Indians may carry on business wherever they choose. The
Government, however, contends that the persons to whom the
law apphes must be regarded as residing where they carry on their
business.

not the

first

before this Court.

On

This

occasion on which this question has been

the 14th August, 1888, Ismail Suleiman

&

Indian traders, made an application to compel the Landdrost
Middelburg to issue to them a licence to carry on a shop business

Co.,
of

is

SOUTH AFRICAN LAW BEPORTS
on an

erf in

the town of Middelburg.
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The Landdrost -would only
on in a locality indicated

issue a hcence for a business to be carried

1898

tayob

The Court, consisting of Chief Justice Kotze, the late Hajbe Khan
Mr. Justice Jorissen, and Mr. Justice De Korte, dismissed the appU„.
by him.

cation on the ground that in such a case no distinction could be ^"^ Goveen-

MENT OF

j
drawn
between carrymg on busmess and residence m a certam place, the South
This case is reported on page 244 of a volume of reports pubUshed jj^^^^^^j^
by Messrs. Juta & Co., and compiled by Messrs. Kotze and Barber. (F. w. Beitz,
In that case, so far as I remember, and I was counsel for the
applicants, the late Chief Justice made use of an argument which Morice, J.
has also been advanced in this action. He referred to the Article
.

''

'

in the

Grondwet, which provides that coloured persons shall not
be placed on an equality with whites. Prom this he deduced

Law

that

No.

3,

of 1885,

must be regarded

as a

law which rather

increased than diminished qualifications or rights.

According to

Law 3, of 1885, would confer advantages on Asiatics
which they did not previously enjoy. To this, however, one
might retort that it is a singular method to grant privileges by
this view.

means

of a

law which mainly consists

hibitive nature.

If

of provisions of a pro-

the legislature meant by means of this law

by it sounds very hke a curse. In
view the Court would have decided in accordance with sound

to bless, the language used

my

had it acknowledged in the case of Ismail
Suleiman & Co.' a distinction between " residence " and " carrying
on business " in a place. In the ordinary sense of words one is

juridical principles

not said to reside where he conducts his business and where he
does not sleep.

In the position in the above case, the applicant

intimated that he did not propose to reside where he wished to
carry on his business.

One

was that the location
was situated on marshy

of his complaints

pointed out to him was -unhealthy, as

it

ground, and he asked that he should not only receive a hcence for
a shop in town, but also that a healthy spot should be pointed out
to

him for residential purposes.
With regard to the latter request, the Court recommended the

applicant to approach the Government, but

it

held that the

applicant had no right to receive a licence for a shop on the ground

beyond the

On
as

limits of the indicated location.

the other hand, the decision of the Court cannot be regarded

wholly unreasonable.

cities, it is

In civilized countries and in great

easy to draw a distinction between the place where one
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resides

and that where one

carries

on busiaess.

There are

many

thousands of persons carrying on business in that part of London
Tayob
Hajeb Khan known as the " City " who have their residence at a considerable
distance.
In a lower grade of civilization and comfort, people
„.
The Govern- jiy^ where they Carry on their buisness they eat, sleep, and work
:

THE South

in the

itouBLrc

^

(F.

Same

Morice, J.

its

decision in the case of Ismail Suleiman

^°'' ^^^ Court treated Indians as belonging to this lower grade

w. Reitz, of civilization
'' '

In

building.

—as persons to whose case the

a residence and a place of business was

differentiation

inapplicable.

between

One might

gay that the Court was justified' in taking up such a position,
inasmuch as the law itself, by imposing restrictions upon Asiatics,
assumes that they belong to a lower state of civilization than

Europeans.
This being

my attitude toward the former decision of the Court,
How far is one bound by that decision ?

the question arises

:

importance that a Court should be consistent
In a case recently heard in the highest Court in

I regard it as of great

in its decisions.

England (the House of Lords), it was laid down that the Court
was absolutely bound by its previous decisions, and that a point
once decided could not be argued in a later case.

I refer to the

case of the London Tramways Co., Ltd. v. The London County
Council, whereof a resume is contained in the Cape Law Journal
for 1898, p. 144.
In that case the Lord Chancellor said :—
" It

appears to me, to disregard the
whole current of authority upon this subject, and to suppose what
some people call an extraordinary case, an unusual case, a case
is

totally impossible, as

somewhat

differing

Htigant in turn,

is

it

from the common

arguing before the final
already been decided.

in the opinion

of

each

and reCourt of Appeal of a question which has
Of course, I do not deny that cases of

suf&cient

to

justify the

rehearing

and that there may be a current
of opinion in the profession that such and such a judgment was
erroneous
but what is that occasional interference with what

individual hardship

may

arise,

;

perhaps abstract justice compared with the disastrous inconvenience of having each question subject to being reargued, and
is

the dealings of mankind rendered doubtful by reason of different
decisions, so that, in truth and fact, there would be no final Court
"
of

Appeal

?

In this country the principle that the Court
decisions has not been so strictly followed.

is

bound by its previous
In the case of Brown

SOTTTH AFRICAN
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with that in the case

of the Executors of McGorkindale's Estate v.

Bok N.O.

(Kotze's

jggg

""^

Keports, 1881-1884, p. 234), and the case of the Trustees in the hajee Khak
Insolvent Estate of Boms v. Bofc 2^.0. (Kotze and Barber's Reports, Mohamed
p. 189)

;

while in the case of Curlewis v. Carlis {Cape

Law Journal,

1898, p. 38) the judgment differed from that in a similar
Jooste V. Carlis {Cape

Law

Journal, 1898, p. 296)

cases the decision of the judges

unanimous

;

who

first

But

case—

in these

was heard by only two judges. In the history
of the Court I am acquainted with no case where an unanimous
decision of the full Bench has been departed from.
And in view
of the large amount of litigation that takes place, certainty on
such a point

case

is

of special importance.

In this instance, however, there

is

not only a previous unanimous

decision of the full Bench, but in not following

three judges would be reversed

by that

it

of two, for

the decision of
it is

within

my

knowledge that my brother Esser, who is sitting as a judge in this
case, wholly concurs in the decision given in the former case.
If
the Court must hesitate in departing from a previous judgment,
still more must one hesitate when the previous decisions were
unanimous, whereas the latter judgment would not be so. In
such an event, the previous decisions can be regarded as absolutely
binding upon the individual judge. The least one can say is that
very strong reasons must exist for not recognizing the former
judgment.
In the present case it is contended that such reasons actually
exist, and a Resolution of the Volksraad is cited to show that the
interpretation placed upon the law by the Court is incorrect.

This Volksraad Resolution was adopted on 5th July, 1888, and
contains this

:

"

The raad being

of opinion that

it

would be pre-

judicial to the stabihty of proper sanitary regulations to allow

the races alluded to in

Law

No.

3, of

premises not situated in a location
believing that this rule

is

1885, to reside in business

having good grounds for

not being observed, and being of opinion

that the non-observance of such rule
letter of

;

is

contrary to the spirit and

the said law, resolves to instruct the Government to

and if possible prohibit residence in such
Now, although this Resolution was taken

investigate the matter,

places of business."
prior to the

judgment

^^^""qovIk
African

heard the case was not /jf'w^Rmz

while in the Executors of McCorkindale's Estate v.

Bok N.O. the

the Govekn-

in the case of Ismail Suleiman

&

Co., it

N.O.)-

Morioe^

J.
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was not published
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till

a later date.

I

have perused the

Staats-

courant between the 5th July, 1888, the date of the Resolution,

tIyob
Hajee Khan and the 14th August of the same year, the date of the judgment,
OHAMED
^^^ have found that the Resolution had not been published when
The Govern- judgment was given. The Resolution appears to have been pubMENT OF
THE South lished for the first time in the Minutes of the Volksraad, appearing
.

.

Afeican
Republic
(F.

in the Staatscourant of 12th September, 1888.

m
.

.

This, therefore,

.

is

.

favour of the plaintiff, namely, that the Resolution
w. Reitz, an argument
^^)
of the Volksraad, regarded juridically, is of a later date than the
-

Morice,

J.

judgment of the Court, and that the position thus
which existed when judgment was delivered. It
clear to

me

differs
is,

from .that

however, not

that the Volksraad did not intend (apart from the

question whether the carrying on of business outside locations

was contrary

no doubt that
was contrary both to
That this was the feeling

to the law) that there should be

living in business premises outside locations

the spirit and the letter of the law.

of the Volksraad appears to be not improbable

the later resolutions of the Volksraad

now

when we look

at

Thus the
(repealed on 24th

repealed.

Volksraad Resolution of 5th August, 1892
Law No. 3, of 1885, instructs the
Government " to remove from the towns coohe shops erected

February, 1898), after referring to

And the Volksraad Resolution of 8th September,
1893 (repealed on 7th October, 1895), provides that the provisions

since 1889."

of

Law

No.

3, of

1885, shall be strictly enforced in this sense that

Asiatics shall be restricted to the locations pointed out to them,
for the purposes both of residence

But even

if

and business."

the Volksraad Resolution of 14th August, 1888, was

not intended in this sense, it caff only be regarded as an instruction
A
to the Government to take certain administrative measures.
nor
as
an
be
taken
as
a
law
neither
nature
can
a
such
of
Resolution"
authentic interpretation of the law.

Moreover, the Government

was not instructed to do anything in conflict with the judgment
And if a legislature, even in formal laws, discloses
of the Court.
an erroneous idea concerning a law, such law is not thereby altered.
So Maxwell on Statutes, 2nd ed., p. 36, says :—
" An Act of Parhament does not alter the law by merely betrayA passage in an Act of Parliament
ing an erroneous opinion of it
which showed that the legislature assumed that a certain kind of
beer might be lawfully sold without a licence could not be treated
as an enactment that such beer might be sold, when the law

—
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imposed a penalty on every unlicensed person who sold any
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beer.

On

Tayob
these grounds I

of 14th August, 1888,

judgment

am

cannot be regarded as setting aside the former

of the Court.

decided in favour of the

„.

Thus, although I should probably have The (Jovbknplaintiff, if

the case were res integra, I

am

thb South

a^moan

not prepared to do so under the circumstances above detailed.

Moreover, as I have already pointed out, the former judgment
is

British Convention of 1884, because I look

upon

this case.

affecting Indians

was

(F.

The question

upon

of

how

it

Morice, J.

far the legislation

was

dis-

cussed on a former occasion by the British and Transvaal Govern-

The question was ultimately submitted

ments.

of Mr. Melius

De

Villiers, Chief Justice of

whose award was given on 2nd

to the arbitration

the Orange Free State,

April, 1895.

In that award, he

decided that although the special legislation with reference to
Indians was contrary to the Convention, the British Government

Law No. 3,

amended on 12th August,
1886, and that the Transvaal Government was entitled to carry
out the law so amended, subject to the sole and exclusive interpretation in the ordinary course by the Law Courts of the land.
Section 63 of the reasons on which the award was based reads as

has acquiesced in

of 1885, as

follows
" As regards the question whether the words
:

'

for habitation

'

have reference only to dwelling
would feel myself bound by
High
Court
of
the
South
African Republic may
the
decision
any
the
subject,
were
it
necessary
for
me to give a decision
have given on
It is, iadeed, said that no actual decision on that point
thereon.
was given by the High Court. It is not for me to give an interpretation for the decision of the High Court, but if it be so that no
such decision has actually been given, the point is one that may
at any time arise, and then it will lie with the tribunals of the

and

for

places,

'

sanitary purposes

and not

'

to business premises, I

A. Republic to give the necessary decision thereon."
In giving judgment in favour of the Government, may I express
the hope that the persons who are thereby affected will be treated
S.

with fairness ?

It is clear that

the sudden removal of a shop-

keeper from his place of business
downfall.

In addition to

this,

it

may
may

result in his

Reitz,
'

as unnecessary

in conflict with that Convention,

W.

•' "

I have not alluded to the

not wholly unfair or indefensible.

in deciding

Khan

of opinion that the Volksraad Eesolution Hajbe

commercial

be remarked that while

^'^
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Law

1885, as amended on 12th August, 1886, recognizes
ground in the places or locations pointed out,
Tayoe
Hajeb Khan only a precarious tenure is offered in the letter
attached to the
1898

tiie

MOHAMED
^.

No.

3, of

right to hold

summons.
^^® judgment

of the Court is thus in favour of the defendant in
THE SoTTTH hls capacltj as State Secretary, with costs.
African
Republic
'^^^^^' '^*^'
*^i^ ^^^^ *^® plaintiff comes to the Court for a
N o^r^^'
declaration that he is entitled to carry on and obtain a licence for
__1

'^ZN^or"

•

Esser^j.

^

a shop business in Church Street, Pretoria.

Government

The defendant

(the

of the

South African Eepubhc) denies the plaintiff's
right to ask for such a declaration, and bases this denial on subsection

{d),

section 2, of

Law

3, of

1885,

and the VolksraadEesoln-

tion in connection therewith of 12th August, 1886, par. 1418, 1419.

The point to be decided by the Court is whether the word
" habitation " contained in the above law, can, and may, be
interpreted so as to include a shop business.

Eeference was, in the

first place,

made by

plaintiff's counsel to

certain resolutions of the Volksraad, of 1892 and 1893, wherein,

Government provided an authentic interby drawing a distinction between the place where
Asiatics and others lived, and where they carried on business.
On the other hand, reference is made on behalf of the Government to the same resolution, of 1893, and the inference drawn
that it was an instruction to officials to administer the law, and
to limit Asiatics to the locations, both for living and for business

so

it

is

suggested, the

pretation

purposes.

Thus, the learned counsel for the defence has argued,

any distinction, the Government has inter"
preted the law by placing " residence " and " carrying on business
instead of drawing

in the
It

same category.

appears to

me

that the latter inference on this point

drawn from

simplest one that can be
respect I concur in

what

Chief Justice

68 of his award, namely, that

it

its

own

De

Villiers

and

is

the

in this

says in section

has the effect of estabhshing

legislative interpretation of that law,

instructions to

this resolution,

and does not merely convey
though when one takes

functionaries

;

into consideration that the Article has been repealed, then, viewed

from the standpoint
attached to

A

of interpretation, not

much

value

is

to be

it.

further argument

was submitted on behalf

of the plaintiff in

;
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the contention that[we have not in this matter to deal with a jus

and

singulare,

that,

therefore,

Sub-section

construed.

(c)

of the Article has

been

to

and

cited,

said that the legislature was aware that these persons

is

the carrying on of business

is

essentially free to every

it

xTyob
Hajbe Khan

had come
one

„_

that The Govekn-

country with the object of carrying on business;

this

isos

the Article must be narrowly

and

;

^hj,

south

Atoican

that our sole limitation of that right must be read as strictly as

RiPPTTBI IC

Eeliance

possible.

is

further placed on Article 14 of the

London

Convention, which provides for an unrestricted right to trade

and the

plaintiff desires that

(p.

-

every subsequent law shall be inter-

preted in such a manner as to be in consonance with the above
Article of the Convention.

Finally,

is

it

contended, in view of

the Volksraad resolution of 1886, that the law only intended to
limit " residence " in so far as sanitary considerations

necessary, but

it

made such

could never be intended to apply to places of

business, seeing that a complete separation of whites from Asiatics

could never have been intended, and would, indeed, be impossible.

In

have

my

view, this line of argument cannot avail.
respect for the

full

Villiers in the

award and the arguments

well-known arbitration,

I

Although I
of Mr. De

cannot wholly concur in

interpretation of Article 14 of the Convention.
I am of
opinion that in that Article " coloured persons " were not alluded
his

and could not possibly fall within its terms. If the Article
had been intended to deal with any others than white persons,

to,

(d) thereof, taken
Grondwet, and other laws,

then par.

in conjunction with the then existing

Nor

to me, wholly uninteUigible.

is,

can I subscribe to the conclusion arrived at in par. 41 of the award,

and

I

would further

refer to the

Fortunately, nothing compels

me

tion given to the Convention

argument, inasmuch

arguments

set forth in par. 37.

to bind myself to the interpreta-

by the esteemed arbitrator

in his

by the terms of the award, full freedom
is granted to this Court to supply an independent interpretation
of Law 3, of 1885 (par. 67, and the award itself).
" The people
Article 9, of the Grondwet of 1858, provides
will not grant to coloured persons equaHty with the white inhabitants, whether in Church or State."
(It is noteworthy that the compiler of the " Local Laws " in his
note on this Article refers to Law No. B, of 1885.) In the Grondwet
as,

:

of 1896, this Article is repeated in almost identical terms.

British

Government was acquainted with

this Article in

N

w. Reitz,
^-Q)

;

The
1884

Esaer, J.

;
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it

had, as subjects coolies

and other persons

of colour

;

it

was within

_'^~

its power to have caused a partial or total distinction in some form
Hajee Khan to be drawn between coloured persons and aboriginal natives by
MoHAMED
reference thereto in the Convention, "

]]jeans of a special

TheGovekn- did not do so."

but

I can accordingly

come

it

to no other conclusion

THE^Sou™ than' that the Convention has left the Article of the Grondwet
Adeican
unimpaired. There is not and never was an equaHty between whites
(F.

w.

Reitz,

^O-)Baser, J.

and persons

of colour,

and we are bound

that every right possessed by the white

to accept, as a principle,

man

can only be exercised

by the person of colour. And,
seeing that the Government must indicate by a clear definition
what rights a coloured person may possess as well as the extent of
such rights, the principle of an extensive interpretation in favour
of the legislature must be followed, and thus, in case of any doubt

to a limited extent, or not at aU,

or ambiguity, against the person of colour for whose benefit the

law was enacted.
This principle being established, there remains for decision the
question whether it is possible to attach to the words " for habita"
tion " (ter bewoning) the meaning " shop or merchant's business
(winkel of handelsbezigheid).
entitled to attach such a

If

meaning

so,

then the Government

to the words,

and to

is

enforce the

law accordingly.
Counsel for the defendant cited various decisions of the Enghsh
" abode "

on this point, and in these decisions
" residence " are pronounced to be synonymous.

Courts

At the same time, there appear

to be as

many

and

decisions to a

contrary effect in that country, so that the English jurieprudence

not of much assistance to us on this occasion. Fortunately,
however, we do not need to have recourse to foreign sources
•our own judicial decisions will furnish us with a judgment in which
the point was decided in the sense first alluded to above by the
is

then Chief Justice, speaking on behalf of the
to the case of Ismail

Suleman &

full

Bench.

I refer

Co. v. The State, which was an

appeal from the Landdrost of Middelburg, heard in 1888, and
which is also discussed in par. 63 of Chief Justice De Villiers'
Award. The interpretation of that judgment can only be that
which has been above indicated by me. No reason exists for
departing from this decision, and I feel that I must also repeat
words " ter bewoning,"

in this case that in the interpretation of the
in

Law

3,

of

1885, no distinction need be

drawn between

the

:
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where a person

...
My

resides.

.

decision

is,

on

carries

his
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business and where he

jgos

^^

Tayob
therefore, in favour of the defendant, with costs. Hajee Khan

MOHAMED
This being the view of the majority of the Court, judgment was „
^- ^^^
recorded in these terms.
ment of
THE South
Attorney for

plaintiff

:

E. Booth.

Republic
(F.

Attorney for defendant

C. Ueckermann, senr.

:

W. Reitz,
N.O.

).

Esser, J.

TURFFONTEIN ESTATES, LIMITED

Coram

GREGOROWSKI,

V.

DE

G.J.

MORICE,

VILLIERS.

LEASE—MINERAL RIGHTS—PAROL EVIDENCE—LAW
SECTION
SECTION

A

14, V.

R. R., 12th

AUGUST, 1886—LAW

stated therein.

no

right to minerals unless

It is not permitted to give

parol evidence

to

21,

7,

OP

1883,

1898,

it is

expressly so

modify a

ivritten

agreement.

This was an action for a declaration of rights. The summons
owner of a certain portion
of the farm Turffontein, and that the defendant was the lessee of
alleged that theplaintiff company was the

a certain portion of the aforesaid portion of Turffontein by virtue
of lease, dated 1st November, 1889, 6th
7th October, 1892, entered into by him with
and
November, 1890,
certain Paul Andries Eas, the former owner of Turffontein.
The defendant alleged that he was entitled to the mineral rights
on the said ground by virtue of the said contracts of lease. The
plaintiff contended that it was entitled thereto by virtue of being
of

three

contracts

the owner of the ground, and instituted this action for a declaration

The defendant pleaded that it was well understood
Eas
and himself that he was to be entitled to the mineral
between
rights, and that the plaintiff from the commencement was aware
of rights.

of his claim thereto.

It

plaintiff had obtained
and that the defendant had the

appeared that the

transfer of the ground in 1893,

J.

1898

NO.

31,

contract of lease for 99 years gives

J.

ESSER,

16 June.

:
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No evidence was called by the
behalf of the defendant, wished to call
Maasdorp,
on
TuKFTONTBiN
Estates,
evidence to prove that there was a verbal agreement to the effect
1898

said leases registered in 1895.
pl^intiff.

'

J,

Be

that the defendant was entitled to the mineral rights.

Villiees. -^as

Gregorowski,
^'^-

made

against this on ground that

Objection

not permissible to bring
parol evidence to modify written agreement.
The objection was
it is

sustained by the Court.

him Wessels and Barber), for the plaintiff The
owner of the ground, and as such entitled to the mineral
No mention is made of minerals in the contracts of lease,

Esselen (with
plaintiff

rights.

:

is

they are consequently ordinary leases {Dwpreez and

and van

minerals, the mineral rights

must be

others v.

(Law No.

7,

Meyer

entitle a lessee to the

expressly mentioned in the

Further, the lease must be notarially executed and

lease.

tered

To

der Walt, 2 S. A. E., p. 149).

regis-

1883, section 14, and Volksraad Eesolution of

the 12th August, 1886, and Law21, of 1896, section

31).

In this case

the contracts were not registered before 1895, and at that time

Eas was not the owner of the ground. The Court will
and unless express mention is made of

interpret leases,

strictly

mineral

rights the lessee will not be entitled to them.

Maasdorp (with him Curlewis and

A

contract of lease for 99 years

therefore the lessee

N.O.

V.

Hugo and

defendant

entitled to all the mineral rights {Collins

is

Standard Bank, H. 176).

the

notarially executed,

is

Coster), for the

equivalent to ownership, and

and

it

The

leases

were

makes no difference that they were

only registered in 1895.

Gebgorowski,
be registered as

C.J.

:

titles to

Leases in longum tempus must, it is true,
immovable property, but they confer no

The case quoted by Mr. Maasdorp is not
The law provides that all leases with regard to mineral
The Court
rights must be notarially executed and registered.
must, therefore, put a strict interpretation on the leases of farms.

right of ownership.

apphcable.

A

lessee

is

not entitled to the mineral rights unless such rights are

The mere fact that a contract of lease has
been notarially executed and registered, is no proof that the
expressly mentioned.

lessee

is

entitled to the mineral rights.

no mention

of mineral rights,

and thus

all

In this instance there

is

the mineral rights belong
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to the owners of the ground, namely, to the plaintiff

company.

There must, therefore, be judgment in favour of the

i898

plaintiff,

^^tbin

"with costs.

Estates,
LlinTED
V.

MoRiOE and Esser,

Db

JJ., concurred.

Villiers.

Gregorowski,

Attorney for the

plaintiff

:

Attorney for the defendant

W.

C.J.

S. Webber,

F. 0. S. Bukes,

:

THE TRUSTEE IN THE INSOLVENT ESTATE
OF J. W. ANDERSON

coram:

r^wski,
C.J.

MORICE,

,,

ESSER,

J.
J.

RANDAL BROTHERS AND HUDSON.
1898

INSOLVENCY—UNDUE PREFERENCE—INTENTION TO PREFER—
LAW NO. 13, OP 1895, SECT. 37.
In an action

instituted by the trustee for the setting aside of a

insolvent as being

an undue preference under

1895 {The Insolvent Law).

Held,

facts, viz. thai the debtor at the time

it is

not sufficient to prove the following

of payment was hopelessly insolvent,

he could have expected the sequestration of his
not been

made in

payment was

the ordinary course

estate, that the

of business, and

tJiat

payment had

that the result

of the

who had been paid had been preferred above
specifically proved that the payment had, been

that the creditor

other creditors.

made with

payment made by the
Law No. 13, of

section 37 of

It

must

be

the intention,, directly or indirectly, to prefer the creditor so paid, to

other creditors.

In

this case

the defendants were sued for the repayment of

31 3L 9s. 8d., as being an

undue preference given

W. Anderson.
The summons stated that

to

them by the

insolvent, J.

the estate of J. W. Anderson was
on the 28th November, 1896, that the defendant firm was a creditor that Anderson had on the 2nd November,
1896, paid the defendants the sum of 164Z. 7s. IQd., and on the
9th November, 1896, the sum of 149Z. Is. 5d., in part payment of
that these payments were made at a
an amount due to them
finally sequestrated

;

;

^'^'^^jl^^
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lime when Anderson contemplated the sequestration of his
estate,
and with the intention to prefer the defendants to his other
The Tbxjsteb
creditors, and that said payments amount to
IN THE
an undue preInsolvent
ference under section 37 of Law No. 13, of
1895, and were thus
Estate of
J. W.
void and illegal, and that the plaintiff was entitled to
claim the
Andekson
1898

V.

Randal
Brothers

AND
Hudson.

amounts from the defendants.
The defendants in their plea admitted the payments, but denied
that they amounted to an undue preference. They
alleged
further that the payments had been made Una
fide and in the
usual course of business. The facts will appear fully from the
said

judgment.
Wessels (with him De Wei), for the plaintiff: Anderson was
hopelessly insolvent, and according to law {vide section 157 of

Law

No. 13, 1895), he must be considered to have expected the
By making a payment when he did,
he must have intended to prefer the creditor to whom he had paid.
sequestration of his estate.

The case with reference to the payment on the 2nd November is
not strong but with reference to the payment on the 9th November,
the fact that he was pressed makes no difference. There -was a
;

threat, but

Anderson did not think that he could save his estate
1 E. 12).
Pressure is not enough
to take away the intention to prefer.
There was no undue pressure
in this case.
Undue pressure is when one has a judgment against
a debtor.
In this case he only wanted to prevent the granting of
the interdict. Pressure must be so extreme as to negative the intention to prefer, vide Knight Bruce, L.J., in Smith v. Carpcnier (Buch.
{Trustee of Shepjperson v. Jones,

The transaction here was outside the scope of
and any such payment must be presumed to have been

1869, p. 214).
business,

made with

the intention to prefer {vide section 34).

Curlewis, for the defendants

:

There

is

a difference between a

contemplation as presumed by law, and an actual sjate of
solvency, vide Hugo's Trustee v. lAndenherg (2 Juta, 184).
case shows that the intention

person

may

is

not considered to have contemplated the

sequestration of his estate.

Bank

also that a

be hopelessly insolvent and a writ of execution out

against him, but he

C. J., in S.

must be proved, and

in-

This

Vide also the remarks of

A. Loan and Mortgage Agency

(6 Juta, 163, 187).

v.

The Cape

De

of

Villiers,

Good Hope

SOUTH AFRICAN LAW REPORTS
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Law

No. 13, 1895,

" thereby giving a preference to such creditors

:

An

before his other creditors," but with the intention to prefer.
actual preference

must be a

not necessary, but an " act of mind."

is

friendly disposition towards the creditor.

There
Thurburn v.

1898
^^^^ ^g^^.^,
in the

gg^^^J^j
J- W.
^'"^

Steward (L. R. 3 P. C. 478) Trustee of Kirton v. Bogers and Others,
decided in this Court (4 S. A. E. 208)
Joseph, Trustee of Salom

Randal

In Smith v. Carpenter (Buch. 1869), on
the words used arc " friendly disposed towards the creditor

Httdson.

;

;

V. Croll (1 Searle, 13).
p. 215,

and desiring to favour and prefer him." In Slater's Trustees v.
J. 0. Smith d Co. (5 E. D. 9), on p. 19, the intention is defined " as a
In this case
desire to give them an undue share of the assets."
Anderson was not friendly disposed to the defendants, but he was
a confidential friend of Dudley, one of the other creditors.

De Wet,

in reply

:

Section 87 of our law

is

similar to section 84

Cape Colony Insolvency Ordinance. " Contemplation of
sequestration is with us." " That the sequestration could be
of the

expected."

The

cases decided in the

applicable.

The

Cape Colony

are, therefore,

fact that the result of a

not entirely

payment was that a

was benefited, gives rise to the presumption that the
payment was made with the intention to prefer the creditor to
the others. A state of mind cannot be proved, but only the facts
from which the state of mind can be inferred. The intention
which must be proved is that the payment was made " in order to
disturb what would be the proper distribution of assets under

creditor

the bankruptcy " (Lord Cairns in Thurhurn v. Steward).

when payment has been made

Only

in the usual course of business the

intention to prefer must be specially proved, vide section 34 of our

Insolvent Law, which
section 86 of the Cape

is

not similar, but

Law Du Plooy's
;

differs

considerably from

Trustees. Plewman (7 Juta,

337).

Cur. ad
Postea.

Gregobowski,

C.J.

:

The

estate of J.

W. Anderson was

sequestrated on the 28th November, 1896.

was one

vult.

21st June, 1898.

of the creditors in the estate.

finally

The defendant's firm

The summons

alleges that

the insolvent did on the 2nd November, 1896, and on 9th No-

vember, 1896,

pay

to

the firm 164L 7s. lOd. and 149Z.

Is.

5d.

and
Gregorowski,

^
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respectively

in reduction of his indebtedness
to it, and that these
The Teusteb payments, by virtue of section 37 of
Law
No. 13 of 1895 '
t
IN THE
^"^^^i^ted to an undue preference.
The defendants deny it, and
Insolvent
Estate of Say the payments were made in
the ordinary course of business.
^^*^
reference
to
the
sum
of
164Z. 7s. IM. on the 2nd November,
Andekson
'

I

^^^^'

RiNDAL
Beothees

HuMON
•

Gregorowski.

>

payment was made direct to a bank on a bill
and the plaintiff has practically conceded that
payment to the bank oannol be attacked, but must be con^l"'^
sidered as having been done in the
ordinary course of business.
On the 9th November, 1896, mi. was paid by the insolvent to
"^"^

^* '^PP®^'^® ^'^is

on

tb^'t date,

Attorney Frost, who had been instructed by the
defendants'
firm to collect this amount, and to take all
such necessary steps
to do so.
This is the payment which is in the siimmons referred

payment of 149Z. Is. 5d.
The insolvent was indebted to the firm

to as the

to an amount of about
but a considerable portion of this debt was not payable,
but would only be payable first in December and later. The
650Z.,

insolvent

He

had

for a considerable

could not meet

bills

time been in pecuniary

straits.

accepted by him on their due date.

He

The constant want of money
worried him. He disposed of his stock by public auction at the
end of October and beginning of November, and the result was
most unfavourable. On the 9th November, 1896, the insolvent
knew that he was hopelessly insolvent, and that there was no chance
desired to get out of his troubles.

of getting out of his difficulties.

All that one could say about

him was that he had
made a mistake in his

expectation that the auctioneer had

a vague

account,

or perhaps that the auctioneer could be proved to have committed

a fraud upon him.

Three-fourths of his stock was sold for an

amount which covered only

one-sixth of his

liabilities.

Thus,

without relying on section 157 of the Insolvent Law, we must
assume that the insolvent could on the 9th November, 1896, have
expected the sequestration of his estate within a short time, and

The defendants were aware of the unfavourable
and could not but otherwise with anxiety
of the insolvent.
condition
the
consider
Thus the instruction
did expect

it.

result of the public sale,

to Frost to take the necessary steps to obtain a reduction of the

amount indebted.
Frost asked the insolvent to come to his

office,

sentative of the firm was present at the interview.

and a

repre-

Frost pressed

SOUTH AFRICAN LAW REPORTS
for a reduction,

he had not the

bills in his
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possession in favour
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which were due and unpaid, but a list of bills „
those still current and the amount of an open account.

of the defendants

due, and of

^^
in the

The insolvent asked for time, but Frost pressed for a settlement, ^^amToe
and threatened to apply for an interdict unless the insolvent
J. W.
debson
produced the money. The insolvent stated he had no money.
Randal
Frost would not be put off, and, in order to prevent the taking out
of an interdict, the insolvent drew a cheque of 1501. out of his
and
pocket, made out by the auctioneer in his favour, which cheque he Hudson.
endorsed over to Frost. A receipt was given to the insolvent, Gregorowsld,
being for 150L in reduction of the whole amount due by him to
'^f^
the firm. It cannot be contended that a payment made under such
circumstances can be held to have been made in the ordinary
course of business. The fact alone that it was a general payment
in reduction of amounts already due and not yet due takes it out
of the ordinary course.

Section 37 provides that in order to constitute an undue preference, that the

payment must have been made

at a time

when

the insolvent could have expected the sequestration of his estate

;

and, further, must have been done " with the intention to prefer
directly or indirectly such creditor before his other creditors."

In the interpretation to be

given to section 37, one cannot

(e), in giving an undue
makes an insolvent liable to criminal proceedings. The
accordingly warned not to lose sight of the strict rales of

lose sight of the fact that section 147

preference,

Court

is

interpretation applicable to criminal cases.

It

could never have

been the intention of the legislature that section 87 should bo
interpreted in one way when a civil action is pending between the
trustee and a creditor, and in another way when the liberty of the
insolvent

is

at stake.

it be said that the payment on the
9th November, 1896, to Frost was done to prefer the defendants

In the present case can

direct or indirect

above

Only constructively,

his other creditors ?

and

in view of the actual result (and,

we

would we be justified to ascribe this
may add, the
intention to the insolvent. The result of the act was an undue
preference to the defendants, but the object and motive was to
obtain time and to prevent the threatened interdict. It would
natural result),

undoubtedly be more effective to delete the words " with the
" from the
intention to prefer such creditor above other creditors
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law
;

The Teusteb It
IN THE
Insolvent
Estate of
J. W.
Anderson
V.

Randal
Beotheks
AND
Hudson.

IS

but the words are there, and

effect

must be given

certainly unjust against other creditors
that this

of the 9th

to them.

payment

November, 1896, should go into the pockets

defendants, but I

am

of the

not prepared to declare the payment to be

an undue preference.
The case which is most hke the present one is that of
Slater's
Trustee v. J. 0. Smith & Co. (5 E. D. C.
9), and I understand that
the principle there adopted is that the intention of the
creditor to
prefer must be taken literally, and the Court must find as
a fact

Gregorowski, that the intention of the insolvent
C.J.

I

was such.

am of opinion that there should be judgment for the defendants

with costs.

MoEiCE and Esser,
Attorney for

plaintiff

:

JJ.,

ESSER,

:

Booth and Wessels.

JAMIESON

Coram:

GREGOROWSKI,
CJ
MORl'cE,

H. L. Findlay.

J.

Attorneys for defendants

were of the same opinion.

V.

DUNNE.

CONDWTIO INDEBITI.

J.
J.

Where one has made a payment in error whereby he himself has not, hut a third
person has derived an advantage, such person has the right to claim back
1898

what has been paid in error from such third person, who has

profited by the

21 June.

This was an appeal against the judgment of the First Special
Commissioner of Johannesburg. The appellant had

Judicial

instituted in that Court an action against the respondent for the
281.
In the summons it was alleged that the plaintiff
and the defendant together had used stand No. 900, Commissioner
Street, Johannesburg, and that, by virtue of certain contract, they
had been supplied with electric light by the Johannesburg Lighting
Company, Ltd. There were two connections with the buildings,

recovery of

but the connection of

plaintiff's

portion was,

as

the plaintiff

subsequently discovered, a side connection which had been made
with a building which was used by the defendant.

The

plaintiff

SOUTH AFRICAN LAW RBPOETS
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had from the 1st day of
January, 1895, until the 31st January, 1898, paid the sum of
28Z. 8s. to the Johannesburg Lighting Co., and afterwards to its

further alleged that, in consequence, he

Committee and the Town Council, which
amount he did not, in fact, owe that the amount so paid was for
the benefit and convenience of the defendant, and that the plaintiff,
according to contract, was prevented to claim back the amount,
and that the defendant's indebtedness to the Lighting Company
had been satisfied by the plaintiff, wherefore the defendant was
hable to pay the plaintiff the amount paid by him.
The defendant excepted to the summons on the ground that
it contained no ground of action, but that the plaintiff had an
successor, the Sanitary

;

action against the
paid.

Town

Council for the recovery of the

amount

This exception was sustained by the Judicial Commissioner,

and the

plaintiff

now appealed

against this decision.

Coster, for the appellant
The Landdrost contends that when
have paid for another's light that I have an action against the
Lighting Company, and relies on Grotius, 3. 30. 4 and 5. He had
in view a special kind of condictio indebiti, though there are others.
The money here paid was not an amount which was not due, but
which was not due by me Grotius, 3. 30. 18 and 19. " Eecovery
of whatever any one has in any other way acquired out of another's
:

I

:

property without legal cause."

Here a payment has been made

in error,

and there

is

conse-

quently no cession necessary to give the right to sue.

The summons sets out that the light was
we both had the advantage thereof. Our
debt has consequently not been paid. We do not owe the Company more than is stated in our contract of December, and the
Company cannot compel us to pay more. Grotius, 3. 30. 5, " not
from any one else." There may have been a donation by the
Copmany however, we do not owe the Company anything, thus
the plaintiff cannot claim from us what the Company camiot
Maasdorp, contra

for

common

use

;

:

thus

;

claim.

The Court was of opinion that the exception could not be upheld,
and that the claim came under what is stated by Grotius, 8. 3. 18
and 19, or otherwise that the claim was to be considered as an
actio pro socio.
The appeal was thus allowed with costs, and the

1898

j^jJ^qn
Dunne.

188

SOUTH AFRICAN LAW REPORTS
1898

Jamibson

case referred back to the Judicial
Commissioner of Johamiesburg
*° *^^® evidence in the principalcase.

V.

Dunne.

,,,

,
Attorneys for
the appellant
,

Attorneys for respondent

:

:

Boux and

BaXlot.

Roofh and Wessds.

THE JOHANNESBURG TOWN COUNCIL

Coram:

ROWSKI,
V.

C.J.

MORICE,

J.

EssER,j.

THE LANGLAAGTE EXPLORATION BUILDING
COMPANY, LIMITED.

1898
24 June.

EXECUTIVE COUNCIL RESOLUTION—NON PUBLICATION.
Where a

certain township

under

had by Executive Council Besohtion been brought

of the Johannesburg Board of Health (subsequently
the Johannesburg Toum Council) but which resolution had never been published
the jurisdiction

,

in the Oovernment Gazette.

Held, the Cmi/rt could not take notice thereof;

and judgment for absolution from^
the

Town

the instance with costs

on a claim by

Council for assessment rates payable on ground situate in said

tovmship should be given.

This was an action against the defendant company
Is.

\d.,

ment

due to the Johannesburg Town Council

for 1026/.

for

assess-

rates for the township Mayfair, Johannesburg, which the

Johannesburg Town Council alleged

fell

under their

jurisdiction.

The defendant denied the township came under the

jurisdiction

Johannesburg Town Council, and further alleged that a
portion of the ground which they held in Mayfair had not yet
been given out in stands, and that the defendant was consequently
of the

The valuation of the
November, 1896, and the ground was

not Hable for assessment rates thereon.

property bad been

made

in

at all events then out of the jurisdiction of the

Town

Council.

The former secretary of the Board of Health, on being called,
certified that an Executive Council Eesolution, dated the 23rd
June, 1892, was in existence, but he did not know whether it had
been published. According to this resolution Mayfair was brought
under the then existing Board of Health, whose jurisdiction had

SOUTH AFBICAN LAW REPORTS
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been taken over by the Town Council, according to a notice in the
Government Gazette of the 31st March, 1897.
T

•

—

iggg

The

•

In cross-examination, a witness declared that the pubUcation
of the Executive Council Eesolution, dated the 23rd June, 1892,
could not be found.

johannbs-

^^^

'^'"•^'^

„.

The LangWessels (with

him

Jacobsz) maintained that the publication

had explokation
Buildino
Company,

been omitted.

Limited.

Esselen (with

him

Curlewis), for the defendant

company, was

not called upon.

The Court gave judgment

of

absolution from the instance

with costs in favour of the defendant, on the ground that

it

had

not been proved that the township of Mayfair did come under
the jurisdiction of the

Town

Council, as no publication of the

Executive Council Eesolution had taken place.
Attorneys for the

plaintiff

:

Attorneys for the defendant

Booth and Wessels.
:

Tancred and Lunnon.

EX PARTE THE MASTER OP THE SUPREME
COURT
IN BE HART

coram:

SI

MOEICE,
v.

YATES.

J.

esser.j.

1898

PRACTICE—SALE IN EXECUTION—FRESH SALE AT THE RISK
OP THE FIRST PURCHASER.
Where immovable property was sold in execution of a judgment and where the
purchaser, after paying a portion of the purchase price was in default in
the balance in terms

of the conditions of sale, the Court granted, at
of the Master of the High Court, a rule nisi calling upon the
purchaser to show caase why the property should not again he sold at his

paying

the request

risk.

This was an application in which the Master of the High Couct
requested the ruling of the Court under the following
circumstances.

3

ow^ne

—
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„
Ex
PARTE
The Master
or THE

Supreme
COUBT
In ke

Hart
V.

Yates.

In the case of

Hannah Hart

v.

Myer Yates judgment was

given,

for the
on the 23rd November, 1896, in favour of the plaintiff
'

sum

of

5000L with

On

costs.

the 24th December, 1896, a writ

of

execution was taken out against the immovable goods of the
defendant,

M.

Yates.

Under

this

writ

certain

two stands,

Nos. 829 and 830, Johannesburg, belonging to Yates, were on
the 28th December, attached.

Stand No. 830 was,

after properly

being advertised, sold by public auction for 3025?. to one Joseph
Yates, then residing at 10, Twist Street, Johannesburg, under

the terms specified in the conditions of

These were as

sale.

follows
" The purchaser shall
:

pay transfer duty, costs of transfer
The
licence moneys and taxes due to the Sanitary Board.
purchaser shall pay one-third of the purchase price in cash immediately after the sale shall have been confirmed by the High Court,
and

shall also pass promissory notes in favour of the Master for

the balance of the purchase price, for three and six months respectively, together with 8 per cent., and such promissory notes
shall

be immediately handed over to the Master

after

;

payment

of the promissory notes, transfer shall be passed by the Master.
notes shall
If the purchaser desires transfer before the promissory
shall pass a bond over the property purchased
which bond shall be held as security until
Master,
in favour of the

have been paid, he

the promissory notes shall have been paid.
"
The property shall be sold to the highest bidder, subject to
the confirmation of the sale by the High Court.
" Purchasers who do not conform to these conditions shall be
Uable for all loss and damage caused by the breach thereof."
Joseph Yates was, on the 8th May, 1897, confirmed

The sale to
by the High Court.

Yates paid the first instalment of the purchase
but, notwithsubsequently again 5001.
and
price, viz. 1025L,
promissory
the
give
to
neglected
he
demands,
standing several
;

notes, or to

pay the balance

of the

purchase price,

viz. 1500?.

with

The applicant submitted that the

the interest at 8 per cent.
a case like the present, and
rules of the Court did not provide for
the property up again for
put
that he did not have the, power to
sale at the risk of

Joseph Yates.

order should be granted giving

by auction stand No. 880
YateS.

at

He

therefore prayed that an

him the
the

right to again put

risk

of

up

the said Joseph

—
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Coster, for the applicant
The Master could not sue, as he was
not a principal, and also not the agent of the plaintiff Hart. The
:

instructions on which he
rules of Court,

is

and where

1898

ex'^te

to act as official are contained in the ^'he Master
or THE
these make no provision he must for
SaPEEME

Court

further instructions apply to the Court.

In re

Cur. ad

vult.

Hart
V.

21st June.

Postea.

Yates.

Ghegorowski,

my

before

C.J.

:

This

is

a question of

consulted, and in

practice argued

and with regard to which
which I have been requested

brothers,

I

have been

to

give

the

judgment of the Court.
Immovable property has been attached, and, according to the
rules of Court, sold
but the purchaser has failed to pay the
instalments, and the question now is whether the Master has a
locus standi against the purchaser to compel him to make payment,
and if he has such locus standi, what steps he is to take ? It is
clear from the rules that the Master is entrusted with the sale
of all immovable property.
The Sheriff gives him notice, serves
the writ with the return thereon on him, he inquires into the
matter, and galls up all parties concerned to appear at his office
to decide upon the sale and to fix the terms and conditions thereof.
The Master- fixes the day of the sale, and gives notice thereof
;

in the

Government

Gazette.

The sale is held under the supervision of the Master at Pretoria,
and when the Master thinks it advisable to have the property sold
in another district, then

under the supervision of the Landdrost

of the district.

Eule 57 provides
" That all moneys or
:

securities

for

money

received

by the

Master, being the product of any sale, shall for safe keeping be

deposited

with the

Treasurer- General

institution in Pretoria, until such time as

or
it

any other banking
shall be required for

distribution."

"He

is

entrusted with the framing of a distribution account,

and must submit the same to the. Court for confirmation."
Then, according to Eule 58, after the confirmation of the
account, " The Master shall proceed to pay out the purchase
price, and shaU hand over the surplus, if any, to the debtor."
According to my opinion it is impossible to define more clearly
the duties of the Master. He must see that he gets the purchase
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Ex'pIete

price into his hands,

and

see that he

is

in a position to satisfy

^^^ different creditors, and to hand over to the debtor any surplus.

The Masteb It would not be advisable for him to make any other arrangements
Oir THE
with reference to the sale or allow such to be done. He is liable
supkismb
Court
In be

for

Habt

see to

I).

Yates.

If

it.

it.

the purchaser

He must,

the purchase price, and

He has

carry out his agreement, he must

fails to

in his official capacity, take steps to recover
if

he does not do so he

fails in his

duty.

thus a locus standi.

The second question

is,

What

steps

must he take

?

It is clear

that he can either sue the purchaser and follow up the property

any other assets of the purchaser. If he is of opinion that
would be sufficient to again put up the property sold, the Court
can assist him and facilitate and simplify the procedure by the
issue of a rule nisi, calling upon the purchaser to show cause why
the property shall not be put up to auction again, the purchaser
remaining liable for any shortfall, and at the same time be entitled
to receive any balance which may remain after payment of costs,

sold, or
it

interest, etc.

month

Such

rule nisi

is

hereby granted, returnable one

after service.

JoEissBN, MoRiCB, and Bsseb, JJ., concurred.
Attorney for applicant

:

Carl Ueckermann, senr-
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DE BRAUNSTEIN

Coram :

GREGOBOWSKI,

V.

N.

S.

C.J.

RAILWAY

A.

MORICB, J.
KOCK, J.

CO.
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RAILWAY COMPANY—LOST BAGGAGE—LIABILITYEXCEPTION— FZi^<7{7i?7Jlf JURIS.
The plaintiff handed her baggage
to he

forwarded

to

at

Cape Town

Johannesburg.

On

27 June.

Cape Government Railways
was not
defendant company for the value
to the

arrival there, one package

and she now sued the
The defendant excepted to the summons on the ground that there
was no vinculum juris between them. The exception was dismissed on the
gremm} thai it was alleged in the summons that the baggage had been handed
to the defendant company at Vereeniging and that there was ground for

delivered to her,
thereof.

action.

(In the principal case, absolution from the instance was given on the

ground that

it

had not been proved

by the defendant.)
Cf. N. S. A. R.

V.

Kerner

&

that the lost packet

Co., 5

0.R.; N.

S.

had

A. R.

ever been received

v.

Lilienfeld

& Co.,

5 0. R.

This was an argument on an exception. The plaintiff sued the
defendant for delivery of a trunk and contents, or alternatively
The summons alleged that the plaintiff did
for 296i. damages.
in the month of April, 1897, journey on a third-class ticket from

Cape Town to Johannesburg

;

that certain luggage belonging to

the plaintiff, and consisting of four packages, were sent by the

which she journeyed from Cape Town to JohannesGovernment Eailways that one of the packages,
Cape
burg by the
viz. a trunk, contained certain articles (list of which was attached
the said luggage was, on
to the summons) of the value of 296Z.
or about 13th April, 1897, handed by the servants of the Orange
Free State Eailway at Vereeniging in proper condition for trans-

same

train with

;

;

mission

to

Johannesburg, to the servants of

the

defendant

that it
company, and was for that purpose received by them
was the duty of the defendant to properly and safely carry the
said luggage to Johannesburg, and to hand the same there in good
condition to the plaintiff, and that the defendant has wrongfully
;

one package, viz. the said trunk with contents,
either at Johannesburg or elsewhere.

failed to deliver

to the plaintiff

:
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The defendant excepted to the summons on the ground
that
contained no cause of action, inasmuch as the plaintiff
alleged

it

that

Beaunstein she
N.

s.

A.
Co.

had contracted with the Cape Government Eailways, and
that
vinculum
juris existed between the plaintiff and defendant.
^0

Railway

Wessels (with

him

Coster), for the

defendant (excipient).

Jacobsz, for plaintiff.

The Court dismissed the exception with costs on the ground that
was a good ground of action in the summons, as it wag
alleged that the defendant had received the trunk.
there

(In the principal case the defendant pleaded a general denial,
specially that according to the summons the contract for the
carriage of the goods was entered into in Cape Town, and that

and

the Cape regulations fixed by law, with reference to carriage of
goods and passengers, formed part of the contract under which
the goods were conveyed

that amongst others, it was provided
by the Cape Law that the Eailway Department would not be
responsible for the loss or damage to packages for more than
lOZ., unless on the delivery to the Eailway Department the value
thereof was declared and the same had been insured by the
Department against loss and damage that no declaration had
been made as to the value of the package, and no insurance was
that the defendant had
effected as required by the Cape Law
acted as the agent of the Cape Government Eailways to convey
;

;

;

the goods of the plaintiff from Vereenigiag to Johannesburg,

and that the defendant was thus not liable for the loss.
At the hearing, however, on the 23rd November, 1898 {Coram
MoRiCE, EssEE, and Kock, JJ.), absolution froin the instance was
granted, on the ground that it had not been proved by the plaintiff
that the defendant had ever been in possession of the lost package.
The Court was of opinion that as the contract had been entered
into with the Cape Eailways Company, there was no contract
with the defendant company, in which it could hmit its liability,
and also that the defendant was entitled to the advantages of its
position, and one of these was that the onus of proof rested on
the plaintiff to prove that the package had come into the possession
of the defendant.)
Attorneys for

plaintiff

Attorney for defendant

Siegmann and Esselen.

:

:

8.

K. H. Lingbeeh.

:
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THE LIQUIDATORS OF THE WEST NIGEL
DEEP
VAN RENSBURG.

29 June.
5 Jidy.

REFERENCE OP PRIOR BEZITRECHT—DAMAGES FOR NONDELIVERY OF CLAIMS,
company had bought certain 45 claims from the defendant for
and subsequently agreed to transfer the claims to F. Company, in consideration of 1000 shares at 11. each in the latter company per claim.
After such
The

plaintiff

7500?.,

agreement

it

appeared that six of the claims belonged

to the

N. Syndicate, which

syndicate had a bezitrecht, dated February, 1895, consequently theplaintiff company

The liquidators of the plaintiff company
to refund 6000?. to the F. Company.
sued the defendants for 12,000?. damages, the value of the 6000 shares. The
defendant denied that the six claims belonged to the N. Company, and alleged they
had

were his property as he had obtained a bezitrecht for them in March, 1895.

The

evidence showed that the six claims belonged to the N. Syndicate, which had a

one of the defendants. Held, that where there arc
of bezitrecht for the same claims the earlier in date will be upheld,
and that the defendant was liable in damages for non-delivery of the claims.

bezitrecht prior in date to the

two

C.J.

MORICE, J.
ESSER, J.

V.

H. P.

Coram

6REG0ROWSKI,

certificates

This was an action for the recovery of 12,000Z. damages for the
non-deUvery of certain 6 claims. The plaintiffs allege that on
the 1st March, 1895, the company now in liquidation had entered
into an agreement for the purchase of certain 45 claims for the
sum of 7500Z., that on the 15th March, 1895, the defendant had
given transfer of the said 45 claims, 34 of which were on the farm
" Nooitgedacht," and eleven on the farm " Drogebult "
that
;

on the 4th May, 1895, the said company had sold the 45 claims to
the French Western Nigel Company, Ltd., that after the sale the
claims were surveyed, and it was then discovered that 6 of them
encroached on a certain block of claims known as the Lester
Block that the defendant had failed to put the plaintiff in
possession of the said 6 claims, and that they had suffered
;

damage to the extent of 12,000Z.
The defendant pleaded that he had properly

transferred to the

IQfi

SOTTTH AFRICAN
1898

The

Liqtji-

r/wZ

LAW REPORTS

West Nigel Deep Company, Ltd., and had given
a certificate of
bezitrecht, and that the company was
satisfied with such transfer
^^d bezitrecht, and if it should appear that

the said claims encroach
Nigel Deep On the claims of the Lester Block, he had sold
these claims bond
beUevmg them to belong to him, and was
H. p: van fi^'
not liable for more
Rbnsbtjeg. than a proportionate value of the said
claims.

Leonard (with him Wessels and Barber for
plaintiffs) was called
upon only with reference to damages. He
submitted that
accordmg to the evidence the value per claim
was
1200/,

Curlewis (with him Coster)
possession, he

must

call

:

If a

upon the

purchaser

seller to

is

disturbed in his

guarantee him, which

has not been done.

Law has

A

Complete transfer as required by the Gold
been given (Grotius, 3. 15. 4 Van Leeuwen, 2. 4. 18.
3).
;

bezitrecht

is

unassailable.

hable for bond fide error.

As regards damages, defendant not
Plaintiffs

diminution of purchase price (Voet, 19,
L. K. 7 H. L. p. 306),

only entitled to pro-rata
1.

14

,-

Bain

v. Fothergill,

Cur. ad

Postea.

vult.

July 5th.

The Court held that the

6 claims belonged to the Nigel

Deep

Syndicate, which syndicate had a certificate of bezitrecht of prior

Van Eensburg.

That where there are two certisame claims, the earlier of the two will be
upheld. Further, that as Van Eensburg was unable to give possession of the claims to the West Nigel Deep, Ltd., he was bound to
pay damages. The Court took the value of the shares at the
present day at 5s. per share, or 15002. for 6000 shares, and that
Van Eensburg was bound to repay the price he had received for
the six claims, viz. 1000?., and to pay the remaining 500/, as
damages and costs of the action.
date to that of

ficates of bezitrecht for the

:
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CO.

Coram

VAN LEBUWEN,

J.

(In

Chambers).

LILIENPELD AND BUTT.
1898

SEQUESTRATION—VALUATION OP SECURITY

9, 11 July.

This was an application for the final sequestration of the respondents' estate.
Respondents opposed on the ground that section 62 of the Insolvency Law
had not been complied with inasmuch that in the petition for sequestration, no
value had been placed on the security held by the petitioning creditor.
that such omission

was not

Held,

necessarily fatal against granting the order.

Sauer, for respondents, applied for the setting aside of the provisional

order of sequestration.

He

referred

Others v. African Banking Corporation, decided

Solomon and
by Esser, J., on

to

the 7th June, 1889.
Barber, for the applicant

:

The applicant has done

all

that was

required of him.

Van

Zyl, Jud. Practice, 1st ed., p. 586.

Van Lbbuwen,

have carefully read the sections 7, 9, and
The question to be decided is this, if
a petitioning creditor has placed no value in his petition on the
security which he holds of the debtor, his petition is absolutely
invalid.
Section 7 gives the Court an extensive power, and says
only that the Court can on good grounds grant an order for provisional sequestration.
Section 9 provides what documents should
be filed with the Court. Then follows section 68, which places a
further duty on the creditor.
I am of opinion that in terms of section 7 the whole matter is
left to the discretion of the creditor, so that on the one hand the
Court can hold the omission of the creditor to be fatal, and on
J.

:

I

62 of the Insolvency Law.

the other hand, not, according to the circumstances.

may

arise,

where the value

Instances

of the security is disputed, then the

question of omitting to state the value of the security would be
of substance,

not

so.

and could be

fatal

;

but in the case before

us,

it is

SOUTH AFRICAK LAW REPORTS
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Further, section 62 does not say that the creditor

1898

Hansen
ScHKADEB
°'

„

LiLiBNFELD
'

.

Van
Leeuwen,

J.

value his Security, and on failure to do

is

so, his petition

bound to
would be

invalid.

I am also of opinion that in most cases the placing of a value
on tho security is a mere formality, as the creditor would always
value it at less than his claim.
r]i]^g
Ya,yf
however, has not been complied with by the
applicant, as it requires that he should put a value on his security
.

in his petition
for

..

.

;

but I do not see that

this omission alone is a

ground

setting the provisional order of sequestration aside.

creditor

must be ordered, and

is

The

hereby ordered, to amend his

petition in terms of the law within three days, and must pay the
costs caused

In support of

by

his negligence, namely, the costs of opposition.

my judgment,

case of omission imposed

that the Court

on a creditor

by

is

not bound in every

section 62 to set aside

a provisional order of sequestration, I wish to refer to the decision
of the Chief Justice in the case of the Standard Bank v. Winterhach,

4 Juta, 3291
Attorney for applicant

A. 8. Roux.

:

Attorney for respondent

:

J.

H. L. Findlay.

:
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GREENBERG AND LEON

Coram

GREGOROWSKI,

V.

C.J.
(In

CASSINUS AND CLARA.

Chambers).

ARBITRATION—REFUSAL TO PROCEED—RIGHT OP PARTIES
TO BE HEARD — IRREGULARITIES IN ARBITRATION
PROCEEDINGS.
The applicants and the respondents agreed to submit their differences with regard
to a certain contract entered into between them to arbitration.
The respondents, during the arbitration, gave notice that they intended withdrawing

therefrom, owing to irregularities which they alleged the arbitrators had been
guilty of.

Held, that the irregularities were not of such a nature as
The facts appear fully from the judgment.

to

justify such

withdrawal.

Esselen applied for an order to compel the respondents to

proceed with the arbitration.
Wessels, contra

Any

:

party can withdraw from arbitration,

Huber's Hed Eecht, Ch. 218.
622; Voet, 4. 3. 21.
There is a difference where a submission to arbitration has been

Eussell on award, 6th ed., p. 156
p.

;

ordered by the Court.
Esselen, in reply

The submission

is

quoted Wassenaar, chap. 26, section 21.

:

at the instance of both parties.

Opinions of Grotius,

p.

534

;

Twentyman

De Bruyn's

v. Chishohie, 3

M. 161.

Voet does not say that one party can withdraw.
Cur. ad
Postea.

vult.

26th August, 1898.

Geegorowski,

C.J.

:

The applicants entered

into

an agreement

with the Government on the 28th May, 1897, to build a fort on

Daspoortrand, and they employed the respondents to do certain

work

in

connection with

it.

Differences

arose,

and,

on the

10th May, 1898, the apphcants and respondents signed a deed of
submission whereby

and

it

was

two arbitrators
had arisen. The

left to

to decide the disputes which

to inquire into
arbitrators

had

!5^
30 July.
26 Avgust.

^^^
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the power in case of disagreement to appoint an umpire.
Further,
Grbbnbheg ^^^ ^^^ arbitrators decided that what took place at their meetings
AND Leon should he kept secret from the parties until
they were prepared to
Casswus give their decision on the questions submitted. Lourden, the
AND^^KA. arbitrator appointed by the
parties, did not keep strictly to
Gregorowski, secrecy, because he informed Leon that the two arbitrators
1898

C;J^

had

already disagreed, and were going to submit
their differences to
August Karlson, whom they had appointed as
umpire. Lourden
says he only told Leon that an umpire had been
appointed. Leon

was

dissatisfied with the action of the arbitrators,
as he was of
opinion that not one incident in the dispute
should be submitted
to an umpire, and that he should not have
been called in until
all

the matters were ripe for decision. They first had to inquire
all questions and then endeavour to
agree, and afterwards

mto

submit such points on which they could not agree to the umpire.
to Cassinus about what he had heard from Lourden,

Leon spoke
and sent a

protest regarding the actions of the arbitrators to

Lourden, and, further, he had an interview with the umpire
appointed, to whom he also told his objections. The interview
with Cassinus took place on the 30th June, and on the same day
Cassinus wrote to his arbitrator, Belluci, concerning the protest

by Leon to Lourden and asked for an explanation. On
the 1st July he received an answer from Belluci, and on the 4th
sent

July, he gave notice that he

and

his partner

had withdrawn from

the arbitration, because Leon had improperly interfered with
the arbitrators.

The. deed of submission states

:

" That the

above-named arbitrators have the power to appoint an umpire.
The umpire shall only decide questions on which the arbitrators
cannot agree."

The apphcants now apply for an order on the respondent to
immediately proceed with the arbitration and to prevent them
from any way interfering with the arbitration. The first question
arises is, will the Court compel one piarty to proceed with an

which

In this case we have to do with the continuation of
an arbitration where the arbitrators have already been nominated,
and the question is really not whether the Court should order the
parties to nominate an arbitrator in terms of a contract. By the
arbitration ?

Common Law
to

of England, a person could not be compelled to go

arbitration.

An

outside the Court of

agreement to have a matter determined

Law

cannot be legally enforced.

The Eoman

—
SOUTH AFRICAN LAW REPORTS
Law was to the same
the Roman Law one

effect.
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Voet, after stating that according to

could not be compelled to go to arbitration,

says that in Holland, Zeeland,

and Flanders, the written law

i898
_,

^^

and Leon

has been departed from, and he quotes Neustadt (decis. 40), who
Cj^gsiuus
points out that, in consequence of Article 10, van de Ampliatie and Ci-aea.

van de

van het Hof van Holland, the provisions of the
obsolete, and mentions a case where
the Court referred back a matter to arbitrators with an order
that they should give their decision within six weeks, and in case
of default, the parties then to have the right to proceed before
the Court. There is no doubt that a submission to arbitration is
lis pendens, and this Court has often decided that if parties have
contracted to go to arbitration, and one of the parties wishes to
proceed in Court, he would be referred to arbitration. It has
instructie

Roman Law have become

been accepted that the refusal of one of the parties to proceed
with arbitration entitled the other to at once proceed before the
also

Whether the Court

Court.

compel one party to nominate his
In the case of Schmidt v.
Francke, 1 Menz. 334, the Supreme Court of the Cape Colony
refused to hold as legal an agreement to submit all matters in
dispute under a contract to arbitrators, and gave as its reason
that it would be difficult or impossible to compel one party to
choose an arbitrator. The whole question was again discussed
arbitrator

in

Bmis

is

The

v.

Villiers, C.J.,

" There

who are
mode of
illegal

is

will

a question not yet decided.

says

S. B. Insurance Co., 3

Juta, p. 420, and

De

:

really nothing illegal or improper in allowing persons

upon a reference to arbitration as a
settling their disputes, and if such an agreement is not
it surely ought to be enforced, if it is in the power of the
sui juris, to agree

Court to enforce

it."

It is also entirely according- to the spirit of our

law to compel

persons to specifically carry out their agreements.

can therefore

The Court

compel parties to proceed with the
arbitration.
The second question then arises, whether the applicants under the circumstances are entitled to such an order.

Leon

in this case

and wrote a letter to one of
the arbitrators, and spoke to the opposing party and to the umpire
about it. The arbitrator Lourden cannot be held free from blame
after he had undertaken to keep the deliberations and findings of
interfered with the arbitrators,

;

the arbitrators secret, he should not, except with the consent of

Qregorowski,
C.J.

SOUTH AFRICAN LAW REPOETS
Belluci, have spoken about the
case to Leon. The question is
whether
the conduct of the one party
Gbbekbebg
and of the arbitrator
A..^LKo. justifies the respondents
withdrawing from the arbitration.
According to Enghsh Common- Law,
one party can at any time
1898

A.._Cx.K..
.^r^.Z previous to the decision
of the arbitrators, withdraw
from an
Gregorowski, arbitration.
This state of affairs was found
very inconvenient

_1

A

person would proceed with an
arbitration until he began to
all probabiUty he would
lose, and then withdraw
This gave rise to legislation which
provided that a party must get
leave of the Court or Judge before he
could withdraw, and

m

notice that

such

leave was alone granted

if

sufficient reason

were given.

Russell, p. 159, says
" If he discovers that the
arbitrator or
the opposite party have grossly
misconducted themselves, that
would amount to a defence, for it would be hard
that he should
:

have to pay^damages

had

abused."

He

for depriving them of a power which they
then speaks of the misuse made by the parties

of their rights under the Common Law in
withdrawing their
powers given to the arbitrators and of the new legislation, according to which one could alone withdraw from arbitration
by apply-

He then proceeds to state (p. 161) : " In order
to prevent a recurrence of the old evils, it has been intimated from
ing to the Court.

the Bench that the discretion of the Court in allowing a revocation
wiU be exercised ia the most sparing and cautious manner." I

understand from

this that there

must be

serious

and weighty

reasons to justify a Court in allowing a party to withdraw from

a deed of submission. The case of Drew v. Drew, Macqueen's
House of Lords Eeports, p. 1, is upon this point very instructive,
and appears to decide that the reasons must be such that in case
the arbitration proceeded, they would justify having the arbitration
set aside.

The Lord Chancellor says it is very reasonable that
still reserved the power of stopping it (the
upon reference to a Court or Judge if circumstances

there should be
arbitration)

made

it

improper that

it

should proceed

;

because the proceeding

before a Court or Judge for that purpose would be

and summary proceeding.
arbitration might say

:

For

instance,

the

by a very
party

short

to

" Things are in such a state that

if

the
the

reference goes on the only result will be that more expenses will

be incurred, and the award must inevitably be

not take any further part in
arbitrator

is

set aside.

I will

have found out that the
corrupt, he has done something which he has no
it.

I
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right to do

is

made,

it

will

be a nullity

;

and

i898

better to have the proceedings stopped in in limine." ^^ "^^
person applying states upon affidavit the ground upon which and Leon

therefore

The

when the award

;

203

it is

he says the reference ought not to proceed.

From

this it is

c^gg^us

inferred that in order to set aside a decision of arbitrators, there and Claka.

must be a

clear infringement of the rights of the party

who

claims cregorowski,

He must

prove that the arbitrators have exceeded their
powers, or have been bribed, or have acted contrary to the

relief.

ordinary principles of justice, or have acted under mistake, or

some

similar reason.

Moreley v. Simpson, 42 L.
2 Eev. Eep. 163

J. Eq., p.

739

Morgan

;

v. Mailer,

Voet, 4. 8. 2, states that an arbitrator can
from the responsibility of giving a decision if a
great enmity has arisen between him and one of the parties, or
if he has been brought to infamy or disgrace by them
in such
;

relieve himself

;

wise, however, that not every little matter but only

defamation

or

dishonour

will, after

it

upon good,

serious

due inquiry excuse him.

Further on he says that either party to a submission
for restitution against

some

at

or,

any

may

rate,

grounds, and cause the dispute to be heard by the Court

petition

probable
;

but he

meant by good or probable grounds. He
then continues where the corruption and scandalous conduct of
the arbitrator comes to light and where he has become hostile

does not state what

is

through other matters.

He

says, further,

it is

not to be at once

presumed that an arbitrator, who has been bribed to delay giving
an award, would on that account give an unjust decision in the
matter submitted to him. Eegarding just cause of suspicion, he
refers to Bk. 5. 1. 43 et seq., where the question is discussed of
a judex suspedus, and on what grounds he can be severed. In
section 46 he states " Although for the rest no regard should be
paid to frivolous and insufficient causes of suspicion which may
happen to be started maliciously or thoughtlessly." These principles must be applied to the present case.
The principle accepted
by the Eoman Dutch Law and English Law is this, that no party
can withdraw from a reference to arbitration unless he can show
that something has taken place which would render the award of
the arbitration of no effect, and which a Court of Law would
:

set aside.

In this case

it is

remarkable that the arbitrators keep

private the proceedings of their meetings and decisions.
this

was done

I

do 'not know.

There

may

Why

be a good reason for

C.J.

^^^

SOUTH AITEICAN LAW EBPORTS
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it,

but nothing
^^^

Gbeenbebg
ANB Leon There
CAssiNtrs

akd_Claba.
Gregorowski,

^_-

is

mentioned about

it in the deed of submission.
secrecy that the present trouble
has arisen'
is a further point, that the
parties have agreed to accept
the decision of the arbitrators -without
resorting to the Courts of

I* is

Law.

I

J^esult of this

thmk

I

ought not to take

this provision into consideration

m deaUng with this case, for the Courts of Law are open to

all,

and

presume that no one can close the doors of the
Courts not even
agamst himself. If injustice has been done, if

I

corruption has

taken place,

if

any

rights

have been curtailed which would

entitle

him

to resort to the Court against the decision
of the arbitrator,
he can, notwithstanding, apply to the Court. How
an arbitration
can be conducted secretly without the parties knowing
what has

taken place

is

an enigma. It is a priaciple of law that the parties
In re Comyn Brook, 10 L. J., p. 379, Earle, C. J.,
one of the first principles of justice that a tribunal

must be heard.
says

:

which

" It
is

is

to decide on the rights of parties should hear both sides

and give both

sides

If the arbitrators

hearing him,

it is

The

set aside.

an opportunity

chief complaint of the one arbitrator

respondent against Lourden

had been

of hearing the evidence given."

gave judgment against one of the parties without
quite hkely he would succeed in having the award

and the

is,

that he had told Leon that Karlson

called in to decide

an incidental question which had
I do not see that any great

arisen between the arbitrators.

injury has been done to any one
is

by

this, or

that this in

itself

a circumstance which eventually would make the award of the

arbitrators invaUd.

keep his tongue.

make

all sorts of

In Moreley

v.

It only

He

is,

shows that the arbitrator could not

perhaps, too talkative.

inferences from

Simpson,

43,

it

and presume

We

cannot

evil intentions.

L. J. Ch. 739, two of the arbitrators had

at the invitation of the successful party on various occasions dined

with him.

The judge under the circumstances disapproved

these acts of friendship, but did not think that

it justified

of

an

One must proceed on proof and not on
At a meeting of the arbitrators, Lourden gave an
explanation to his co-arbitrator and the umpire of his actions,
and they were satisfied. They all then proceeded with the arbitraThe respondents were annoyed
tion as if nothing had happened.
not so much with what Lourden had done, but because Leon had
inference of bribery.

suspicion.

written the letter to the arbitrators, and, as they thought, had
interfered with their decision,

and had attempted

to exercise

SOUTH AFBICAN LAW BEPORTS
Now,

influence over them.

I

have already
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said, unless

under

very exceptional circumstances and with the consent of the parties

1898

q^b^eeg

have no right in an arbitration to ignore the parties, and Leon
I cannot see that Leon has done anything wrong in protesting
cassintjs
against a finding of the arbitrators. The arbitrators should have and Claka.
heard both parties, and then decide on the dispute in question Gregorowski,
C.J.
but one of the parties had a prima facie right in wishing to be

arbitrators

;

heard.

No

arbitrators,

who

person can be blamed

him unheard.

decision given against

who thought

objects in having a

The

fault

was with the

that they could

come

to a decision

without giving the parties an opportunity of being heard.
a sort of idea that an arbitrator

is

is

There

necessarily the champion

of

one of the parties, and that he acts on behalf of the party who has
chosen him. This is not the case, and as said by the Lord Chancellor in the case of

Drew

v.

Drew, 2 Macq.

1,

"

He

(the arbitrator)

bound to proceed fairly and honestly, and to conduct himself
without bias and partiaUty towards either side and undoubtedly
he subjects himself to the gravest censure and to legal proceedings
An arbitrator is a judge, as also stated by
if he acts otherwise."
he decides against a party, give him
must,
before
he
and
Voet,
Lourden is not an arbitrator
his
case.
of
stating
an opportunity
and Belluci that of the
party
to advocate the claim of the one
in protesting and
fully
justified
other party. Leon therefore was
got the parties
should
have
asking to be heard, and the arbitrators
is

;

to appear before them, and, after having heard both, they could

have decided according to

their conscience.

The whole

difficulty

view taken by the arbitrators
would be better not to hear the parties. In that they were

in this case has arisen out of the

that

it

wrong.

After giving the case

my

best consideration, I

am

of

opinion that the arbitrators should proceed, and that the respondents have not shown sufficient reason to justify themselves
in

withdrawing from the arbitration.
application must therefore be granted, and

The

reason

why

it

should not be with the costs.

Attorney for applicant

:

Attorney for respondent

S. Lingbeeh

:

E.

Booth,.

I see also

no
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:

GREGOROWSKI,

DE BEERS CONSOLIDATED

MINES, LIMITED

C.J.

ESSER, J.

VAN LEEUWEN,

McKAY.

J.
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JOINT OWNERSHIP—REASONABLE USER.

9 Aiigust.

The

was the owner of an undivided half of certain farms and
oumer of the other undivided half. The defendant lived on
the said farms, where he cultivated arable lands and orchards and hept
a

plaintiff companif
the defendant the

A portion of the ground he gave out to Kafirs, who had to give him
half of the products. The plaintiff company, alleging that it was entitled to
dairy.

half of all profits, sued the defendant for an account

was held {Van Leeuwen,

It

J., diss.)

.•

thereof.

thai the plaintiff had not succeeded

in showing that the defendant, as co-owner of the ground, had made an unreasonable user thereof, and absolution from the instance vms therefore given

with

costs.

Per van Leeuwen, J. : The defendant had not made reasonable use of the
joint property, and he was therefore bound to give an account of profits made
to the plaintiff.

This was an action to compel the defendant to give an account.

The summons

alleged that the plaintiff

was the

registered owner,

since April 1st, 1893, of an undivided half of certain farms in the
district of Heidelberg, and that the defendant was the registered

owner of the other undivided half that the defendant looked after
and lived on the said farms, and made profit out of them, partly
by using them for the purposes of farming, consisting of the keep;

ing of a dairy, the breeding of cattle, the cultivation of arable
lands, or otherwise ; that the plaintiff, as owner of the undivided
half of the said farms, alleged that
profits

to

him

it

was

entitled to half of the

the defendant as well as to half of the rent paid
that the defendant, however, disputed the right of the

made by
;

plaintiff to either,

refused to pay
plaintiff

was

and that

he, notwithstanding proper

demand,

the portion of the various profits to which the

entitled or to give

an account

of such profits.

The

answer of the defendant was a general denial.
Prom the evidence it appeared that the defendant gave out the
lands to Kafirs on the half, but that they paid no rent. He had
a dairy on the farm, and lived there himself.
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him Ameshoff), for the plaintiff The plaintiff is
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an account. The farms are the joint property of the j)j,"^j,]js
Consoliplaintiff and defendant, and if the defendant makes any profit
oiit of them he must account to the plaintiff.
See Oosthuizen v. '"'^lmtbd
Muller, Buch. 1877, p. 129
"•
Pothier, Contrat de Commimaute,
Wessels (with

:

entitled to

'

;

par. 189

;

Voet, 10,

3,

7

;

Dalloz, Dictionnaire general, p. 1834^42,

sub voce " propriete indicive."
position as a partner,

him De Waal),

Esselen (with
is

A

co-owner stands in the same

and as such, acts as agent

for his co-owners.

for the defendant

:

The defendant
and if he

entitled as co-owner of the ground to use the same,

makes no unreasonable use of it he need render no account to the
plaintiff.
Now, in the present case the defendant has made no
unreasonable use of the ground (see Oosthuizen
others, 5 Juta, pp.

73 and 74

;

Voet, 10.

others v. Kinnear, Kotze's Eeports,

I.,

p.

7

3.

215

;

;

v.

Du

Plessis

Swart v. Taljaard,

A co-owner is not a partner.

3 Searle, p. 854).

Cur. ad
Postea.

vult.

12th September, 1898.

Gbegoeowski, C.J.
owner of the undivided

:

The

plaintiff

has been the registered

half of certain farms situated in the district

since 1st April, 1893, the defendant being the

of Heidelberg,

registered

and

Botha, Smit, and

owner

of

the other undivided half.

The summons

alleges that the defendant manages and hves on the said ground

an undivided half, and makes profit out
of the said ground, partly by using it for the purposes of farming
of

which he

owner

is

of

(consisting of the keeping of a dairy, the breeding of cattle, the

cultivation of arable lands

and orchards, and partly by

letting

considerable portions of the land as arable land for crops, and
otherwise).

ground,

is

The

plaintiff

contends that

entitled to half of the profits

it,

as co-owner of the

made by

the defendant

out of the ground, and also to half of the rent paid to defendant.
For these reasons the plaintiff asks that the defendant may be
ordered to render an account of

all profits

made by him

out of

the ground since 1st April, 1893, and to pay such portion of
profits as shall

appear from the said account to be due to the

admitted that the defendant has derived profit
from the joint property since 1893. He has carried on the
business of cattle farmer, has sown and reaped, and had given out
plaintiff.

a large

It is

number

of

morgen, about 60, to Kafirs for crops on the

^'

1
Gregorowski,
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McKay

He

gave the Kafirs seed and the oxen to plough with, and
g^ts ^^1^ of the net proceeds.
The total extent of the ground is
about 6000 morgen.

1898

The Contention of the plaintiff is that, according to law, an
^^ bound to share with his co-owner any profits which he

'

°''™®^

derives from the joint property ; while the defendant contends
*^** ^^ ^^ co-owner is entitled to a reasonable user of the joint
^"^^cT*''
property according to his interest in such property, and that he

has remained within his rights and

is

not hable to render any

account.

The

first

question which arises

is with regard to the form of
According to the authorities the usual action between
co-owners is the actio communi dividundo, and by means of this
action the joint property is divided, and any pending question,

action.

as

e.g.

regarding an account between co-owners,

time decided as an incident.

It

accordance with the old custom

if

demanded

division of the joint property

circumstance
firstly,

is at the same
would thus have been more in
the plaintiff in his claim had also
;

but

I think that this

not sufficient to justify us in rejecting this action,

is

because the defendant has not taken exception to the

summons, and secondly, because the defendant suffers no damage,
because he could have demanded a division in a claim in
reconvention.

Such a thing
legally out of

non

as

dominium in solidum between two persons

the question {duorum in solidum dominium

potest, Digest, 13, 6, 5, par.

p. 203)

;

a case are the rights of persons
(II., p.

15

;

Modderman,

but several persons can be co-owners.

1815).

He

is

p. 91

;

What

clearly indicated

is

esse

Amdt,
in such

by Donellus

says that the shares of the co-owners are so

intertwined with one another and mixed up that no one of them
can touch his share without at the same time touching the share
or the shares of others (" Sunt ergo hae partes ita inter se confusae
ut nemo sociorum in re communi possit attingere partem suam
"
quin attingit ahenam "). He continues, If I wish to use my share
of the joint property by ploughing, sowing, or reaping, I must
necessarily do these things to the share of my co-owner. Thus

two causes of inconvenience, labour and expense are doubled
to my costs, and this even where I act quite lawfully, I must
arise

indemnify

made

liable

my

co-owner against

to pay damages)

is

all

loss.

This fear (of being

the cause of our choosing to derive

SOUTH AFRICAN LAW REPORTS
no

fruits

209

from our share rather than, by expending labour on

it

i898

to get into difficulties in regard to the fruits of the whole property."

^^'^^^

Donellus, however, does not express himself so clearly that

Consoli-

we must come

means that the co-owner

to the conclusion that he

'

"^limited

mow where he has not sown, and under all circumstances can
enjoy the benefit of another's labour and energy.
His remarks are also appUcable to the case where one owner

can

makes use

of the

whole joint property.

(ad. Bk., 10, 2, 3, p. 88), lays

down

Pothier, in his Pandects

certain rules which he derives

from the Pandects. The first rule is that where a co-owner does
anything in the joint name the damage must be divided
the
second, that where a person incurs expense in connection with an
;

inheritance or thing held jointly, not in the joint name, he cannot

recover the expense by the actio communi dividunch or familiae
erciscundae, but he can protect himself jure retentionis aut praeceptionis

the third rule

;

is

that, with regard to

an act which can

be done only in regard to the whole property, the damage or
profit

can be brought into account in the above-mentioned

actions.

("

Ex

potest lucrum

Thus Paulus,

eo

demum

damnumve

negotio quod non nisi in solidum geri
his judiciis

communicandum

in Digest, 10, 2, 25, par. 15, says

pro parte expediri non possunt

ei

:

"

venit.")

Et omnino qua

unus cogente necessitate fecerit,
If the owner from the

familiae erciscundae judicio locus est."

nature of the case can dispose freely of his share without interfering with the share of the co-owner, then

he disposes of the

if

whole, he can protect himself only by means of the actio negotiorum

Thus, in the case of cautio damni

gestorum.

infecti,

it

is

not

necessary that the owner should give security for the whole house
held in

common

;

is

admitted by

quotation from the Pandects which

co-owner

is

The
and I find no
the view that the

he has to give security for his share only.

separate dealing with a share

so limited in his

for the plaintiff contends.

jurists,

justifies

deahng in regard to
Digest, 10, 3,

6, 2,

his share as counsel

reads

:

"

Whatever

a co-owner gets from the joint property, whether by working it,
or by letting it, he is compelled by the actio communi dividundo to
divide, and if he does so on account of both {communi nomine) he
ought not to draw the profit alone, or to bear the loss alone but
if he deals with it not in the joint name, but with the object of
;

enjoying profit alone, he ought to bear

all

the loss alone too."

Gluck, Bk. 11, p. 130, says that, in order to recover the damage,

p

v.

Gregorowski,

_
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he must have acted for the joint account. If he has acted for his
^"^^ benefit, then he must bear the loss alone, but must divide the
profits.
As to the last sentence, Gluck quotes no authority, and
the proposition cannot always be correct. Moreover, the view
is correct where the entire property has been dealt with. Ulpian

(in Digest, 10, 3, 6, 2) proceeds : " He has his remedy by means
Gregorowski, Qf ^j^g
^j^j^q communi dividundo because he could not properly

deal with his share alone.

But

there

no opening

is

for that

action (as Papinian also thinks) except in the case where he cannot

Under other circumstances he must
on the actio negotiorum gestorum. In Digest, 10, 3, 28, we
read " In re communi neminem dominorum jure facere quicquam
invito altero posse, Unde manifestum est, prohibendi jus esse, in

limit himself to his share.

rely

:

re

enim pari potiorem causam

esse prohibentis constat."

deahng with the whole

It is evident that this statement refers to

property, not with the separate share, and applies to alterations

which the co-owner wishes to bring about in the property. The
question with regard to fruits derived from joint property is discussed by Voet, in Liber Singularis de famihae ereiscundae, p. 120
(Cap. 10), and by Grotius (3, 28), and vide also Notes by Schorer.

Voet

(c.

13) says that the co-owner

who pending

action

lives

Mechl,
in a house held in common, must pay rent (Christ, ad
"
He says, Acquissimum est," but no one
tit. 16, Article 44).
would say that it would be very fair that, if an owner, who had
half interest in a house of ten rooms,

action,

he should pay rent

for such

in one room pending
Modderman (II. p. 98)

hved

room.

accordance with the
says that each co-owner can use the thing in
in accordance with
or
put,
be
to
use to which it was meant

agreement, and he cites Digest,

2, 1, par. 9-1, in

and

it

commune
is

vera

also clear

sepulcrum etiam invitis ceteris licet inferre;
farm, a co-owner can allow
that, if the property is, for example, a
cannot be prohibited from
his cattle to graze on it, and that he

nor can he be prohibited from making a reasonable
nonsense to say that the
use of an orchard or of lands. It is
without the
co-owner cannot go and walk on the joint property
doing

this,

what the arguconsent of the other owner, but this is practically
ment of the plaintiff amounts to.
Th e acUo communi dividundo is a bona fide actio in which much
How great his arbitrium is can
is allowed the judge.

latitude

be seen in Dichson

v.

Stagg

(3, J.

115).

So in Parkin

v.

Parkin

SOUTH AFRICAN LAW REPORTS
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that in dividing one ought to act

according to equity, not losing sight of the existing circumstances,

One owner cannot

1898
jj^,

bj,j,ks

by the energy and at the expense Consoliof the other.
Only where equity demands contribution yfiH-^^unaTEii
«
contribution be ordered. Only where equity prescribes that
there

ought

to

enrich himself

be

a

division

of

the

profits

will

be

such

Gregorowski,

ordered.

Account must be taken of the former method of Uving,
improvements effected by each of the owners. The law is,

of the

in

my

opinion, clearly held down in Oosthuizen v. Du Plessis, 5 J. p. 73.
" The plaintiff as owner of an undivided share of the farm enjoyed
all

the rights which belong to part owners.

make

She was entitled to

a reasonable use of the farm proportionate to her interest

As

therein.

to

any houses standing on the farm, and not

in

actual occupation of her co-proprietors, she had, to say the least,

and egress equal to theirs. As to cattle, she
any special agreement, depasture on the
farm any number that would not be disproportionate to the
extent of her share, and she was clearly entitled to use a reasonable
share of wood and water for her domestic purpose."
Under these circumstances, the question arises whether the
defendant has done anything which, taking into consideration
that he has only a half interest in the farm, makes him responsible
to the plaintiff.
The point which the plaintiff relied on most,
was the circumstance that the defendant had granted some morgen
Giving
of ground to Kafirs for the purposes of crops on the half.
out ground in consideration of getting half of the proceeds is not
letting.
The control of the owner remains. There is no rent.
Instead of the owner doing the work himself, he allows it to be
done by others in consideration of a certain payment. This is
quite a common practice in farming.
I think that there is no

rights of ingress

could, in the absence of

proof that the defendant has acted in such a

way

that he ought

an account to the plaintiff, and there must be absolution
from the instance with costs against the plaintiff.

to render

EssEE,

J.

:

In this case the Court

co-owner of a farm

is

is

asked to decide whether a

entitled to allow a portion of such

farm to

be worked by Kafirs " on the half " and to keep the proceeds of
the harvest for himself.

The

'

relationship between co-owners one finds fully set out in

;
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Appendix

Potbier's Societeiten,

De Beebs

I.

There we read in par. 3 that

the rights of the quasi partners to the property held in

common are

DATEDMraEs, similar to those of partners in an ordinary partnership. And in
Limited
the fifth chapter of the treatise on partnership, par. 1, he says
" Each one of the partners can make use of the property

:

McKay.

—

1

belonging

to the partnership provided he does so in the
'

meant to be used, and does not prevent
making a similar use of it in their turn."
Grotius

(Introduction

III.

entails using the property in

28,

4)

says

lasts,"

with regard to the letting of joint property
(so also

:

in which

" This

an amicable manner

convenience as long as the community

towns

way

his co-partners

was

from

obligation

for the

and

it

common

refers further

to the customs of the

Van Leeuwen, Roman Dutch Law,

IV. p. 29

and Observatien III. p. 81).
These Eoman Dutch writers appear to discuss more especially
the legal position of owners of houses held jointly, and to confine
themselves, as regards lands, to the manner in which the joint
user in the different Keuren is regulated by way of Scharingen,
see further Schorer's Notes,

1

(c)

and, further, to the division in consequence of the institution of the
actio de

communi

dividundo.

In one respect, however, they

agree, viz. that the proposition quoted by Pothier

from the

Roman Law,

(1

.

c.)

all

and derived

forms the basis for the definition of the

rights of co-owners.

Attention was drawn by counsel for the plaintiff to Dalloz'

answer (Dictionnaire, sub voce " co-proprietaire ") to the question
whether a co-owner of ground has the right to let it. I thuik that
we can best explain his negative answer iu this matter by the
fact that in general the letting of ground, in so far as the undivided

portion of a co-owner

is

concerned, would practically entail a

and is therefore inconsistent with the
and
to this extent this answer is correct.
indiviso,
dominium pro
in which such a letting can
conceivable
But when instances are
the
least the rights of the coin
take place, without damaging
division of the ground,

owner, and in accordance with the destined user of the joint
property, I think that we are bound in such cases on the ground
of the doctrine of the

Pandects to make an exception.

This doctrine I find set out in the first place in Modderman's
Handbook, II. p. 95. " The unity of the object of the right of all
limits all reciprocally in the exercise of that right,"

reciprocal limitation

is

shown

and

in this, that every shareholder

this

must

SOUTH AFRICAN LAW REPORTS
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'which the rights of the others might be

infringed.

1898

Db Beers
For this reason no one of them may dispose of the whole thing Consolidated Mines,
or any specific portion (pars fro diviso), and every co-owner, if
Limited
V.
anything of this sort has happened, has the jus prohibejidi, for in
McKay.
re pari potior est causa proMbendi.
For the same reason every
Van Leeushareholder may alienate, etc., his share (pars pro diviso) and also
wen, J.
use the thing in the way it was meant to be used. See also the
quotation from the Pandects. Windscheid (Pandekten-Eeoht, I.
" Das verhaltniss ist naeher
par. 169 a) says the following
dieses dasz das Bigenthumsrecht den mehreren Eigen thumern in
der weise gemeinschaftlich ist, dasz ea nur durch den uebereinstimmenden willen aller in bewegung gesetzt worden kann.
:

Will daher ein Eigen thumer seinen willen fuer die sache geltend

machen und

ein anderer widersprecht, so behalt der widerspre-

Jedoch wird durch diesen satz nur das Prinoip
der Durchfuehrung desselben sind die wahren
Theilhaber
interessen der
in bilhger weise zu beruecksichtigen
und daher darf namentlich einen miteigenthumer ein unschaedlicher bestimmungs gemaeszer gebrauch der sache auch gegen
den willen des anderen miteigen thumers nicht versagt warden."
ohende recht.
bezeichnet

And

bei

;

further, in Part II., par. 449, section 1, he says

theilhaber

ist

:

" leder

verplichkt seinem genossen denjenigen gebrauch zu

gestatten zu welchem derselbe Kraft seiner mitberichtiging oder

Kraft

.

.

.

untersagt

It is therefore for this

is."

Court to decide

an unreasonable
user, inconsistent with the user to which the joint property was
destined and to the detriment of the rights of the co-owner.
It appears to me that, taken by itself, the method of working

whether the acts

of the defendant constitute

adopted by the defendant

is

the usual method which

South Africa by farmers, and that

it

is

is

entirely in

adopted in
accordance

with the user to which the property was destined.

wag the duty of the plaintiff to show that it was prevented
from using the property, as far as its share is concerned,
There must therefore
in the same way, and this it has not done.
be absolution from instance with costs.
It

by

this user

Van Leeuwen,
co-owner of

a farm

J.
is

:

The question

in this case

is

whether a

entitled to cause a portion of such

farm to

be worked by Kafirs on the understanding or agreement with

.

^*

9.14
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^^^P *^i^ profit for himself alone to the exclusion of his
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DeBebks
CoNsoLi-

Limited

"
VanLeeuwen,

co-owner.
'

^^^ plaintiff alleges that an owner is bound to share any profits
which he makes out of the joint property with his co-owner.
The defendant, on the other hand, is of opinion that he, as a

may make a reasonable use of the property in proportion to the interest which he has in such property. Admitting
the correctness of the proposition of the defendant, we must

co-owner,

what must be understood by "reasonable use," and
whether in the present case the defendant has merely made

consider

reasonable use of the joint property.

By joint

ownership

all

the

owners limit themselves reciprocally. No one of them is to the
full extent owner of the whole (" udorum in solidum dominium esse

non potest," says TJlpian). One owner cannot, therefore, do anything by which the rights of the other are infringed, and therefore
no one of them may dispose of the whole thing or any specific
part of it (jpars pro diviso). See Modderman, Handboek Romeinsch
Kecht, Part

Pothier says in his Appendix I., Part 3,
II., p. 95.
on partnership, that the right of the quasi partners to the property
held in common is the same as the right of partners in an ordinary
partnership, and refers to chapter 5 of his treatise on the rights
of partnership.

In the said chapter

we

find that each of the partners can

make

use of the property belonging to the partnership, provided he
does so in the way in which the property was intended
and does not prevent his co-partners from making a
of

it

to be used,
similar use

in their turn.

Now, can we bring the case
mentioned theory of Pothier ?

in

question under the above-

Making use of the property held in common,
I think not.
cannot be extended as far as it has been done in the present case.
In this case one of the co-owners has dealt with a portion of the
and an agreement has been made by him, without
or consent of his co-owner, with third persons
knowledge
the
(Kafirs), which agreement was to the effect that these Kafirs

joint property,

should work that portion of the property granted by him, and that
he and the Kafirs should each enjoy half of the proceeds. Now
I am of opinion that one of the co-owners can enter into an agreement only in the interests of the community, and that therefore
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made through such an agreement belong

to

all

the

co-owners jointly.
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In the 11th book of Gluck on the Pandects, pp. 138-139, we Consouread, inter alia
"If one of the partners entered into a contract "^™mitbd'^'
tor his own benefit, he must bear the loss alone and share the
MoKay.
profits."
This is also in the present case. Also in De Groot
(Inleiding tot de Hollandsche Eechtsgeleerdheid), we find the Van Leeu:

wen,

principle laid

down in Book

3, tit. 28,

that

all profits

and

loss of the

community must be shared proportionally with the exception of
the loss caused by a person's untrustworthiness or neglect.
As I have already said, I entirely agree with the contention of
the defendant, when he says that each of the co-owners may make
reasonable use of joint property, in accordance with the object
for

which

it

was intended to be used.

Each

of the co-owners

has, therefore, a limited user of the property, so that each of

may make

use of

it

them

in turn, as, for instance, in the case of a horse,

cart, etc.

deny that the present case can be considered one of reasonable
Suppose the defendant did not wish to lease directly. The
fact that the rent was not paid in money, but that a portion of
the fruits was agreed to be paid instead of rent, would make no
I

user.

But, nevertheless, the defendant has entered into a
kind of partnership, and has dealt with a portion of the joint
difference.

property, certainly not the least fruitful, for his
I think that the profits derived

own

benefit,

and

therefrom belong to the owners

jointly.

The plaintiff ought, in my opinion, to have instituted the actio
communi dividundo in this case, but the defendant has not excepted
to the summons on that ground.
In my opinion judgment ought to be given for the plaintiff in
accordance with the
Attorney for

plaintiff

summons with
:

Attorney for defendant

A. S. Roux.
:

D. J. Easelen.

costs.

J.

:
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LANGLAAGTE STAR

G.

M. CO., LIMITED.

PENALTY—LIQUIDATED DAMAGES—OiV^ TO PROBANDI.
The penal

clause in a contract, whether the stipulated amount

or liquidated damages, is

an indemnity

is called

a penalty

and one paHy is competent
to recover only such an amoun f as is equivalent
to the damage actually suffered
by him. The onus lies on the opposing party, to
show thot the stipulated
amount ezceeds the actual loss sustained. The plaintiff undertooh
clause,

to deliver

certain machinery to the defend/mt within a definite timC:

and to pay £25 per
week as a penalty for every week during which the machiiiery was not delivered
after the said time.
The machinery was delivered 48 weeks after the said
time.
In an action for payment of the purchase price, viz. £1,734, the Court
was of opinion, after hearing the evidence, that the plaintiff had not succeeded
in showing that the defendant had suffered less than £1200 damage, that is,
£25 per week for 48 weeks, and Consequently gave judgment in favour of the
plaintifffor £534.

This was an action for payment of debt.

The summons

alleged

that the plaintiff, on 21st January, 1895, sold certain machinery
to the defendant for 74081. 7s. 2d.

;

and that the balance

still

due

amounted to 1734Z. Os. 2d.
The defendant admitted the account, but declared that only
384L Os. 2d. was payable to the plaintiff, for the following reason.
It was agreed that the machinery should be delivered within five
months, and that if it was not delivered within the stipulated time
the defendant would be entitled to demand from the plaintiff
the sum of 251. per week for the arrear time. The defendant
declared that the arrear time was 54 weeks, and that it, therefore,
could demand the sum of 1350Z. from the plaintiff, leaving a
balance of 384Z. Os. 2d. due to the plaintiff, which amount of
The plaintiff repHed that the sum
384Z. Os. 2d. it offered to pay.
of 25?. was fixed as a penalty, and that according to law the
defendant was only entitled to compensation for such damage as
it could show that it had suffered in consequence of the delay in
the delivery, not exceeding

The Court was

251.

per week.

of opinion that the

onus lay on the

plaintiff to

.
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show that the defendant had suffered no damage, or, at any rate,
less than the amount claimed by it.
There was a dispute as to Dj^^vby, Paxthe date from which the arrear time was to be calculated. With man & Co.
regard to this, see the judgment of the Chief Justice. Evidence langlaa&te
was led by the plaintiff to show that the defendant had suffered no
^^^
damage.
The most important point was with regard to the Limited.'
_
questions
whether the sum of 251. was a penalty or hquidated
^
i
Gregorowski,
the
damages, and whether the Court would give judgment for
c.J.
whole amount stipulated for or for such damages as should be
shown to have been actually suffered. The word " penalty " was
used by the parties in their letters.
,

jr

.^

The use
Leonard (with him Maasdorp), for the plaintifl:
words " penalty " or " liquidated damages " can make no
:

of the
differ-

The Court will always hear evidence to find out what
damage has actually been suffered through the non-delivery of

ence.

the goods within the stipulated time.

See Otto v. Lategan, 9 Juta, p. 250

hinder and
Smuts,

1

410

others, 6 Juta, p.

Menzies, p. 40

Peach

;

Johannesburg, Off. Eep., p. 345

Wessels (with

him

;

;

<&

Capetown Town Council

;

Voet, 45,

13

1,

;

v.

Steytler v.

Co. v. Jewish Synagogue of

Mayne on Damages,

Esselen), for the defendant

:

p. 136.

The Court

will

not hear evidence to find out what damage has been suffered, but

judgment for the sum stipulated for. The parties have
that amount, and they were best able to do so. See Vinnius

will give

fixed

Ad. Institutiones,

8, 16,

Censura Forensis,

4,

7

16,

;

Voet, 45,

1,

13

;

(translation

12;

Pandects,

II., 11,

by Barber,

p.

8

;

119);

Sedgwick on Damages, Vol. I. 551, Vol; II. par. 890 also Vol. II.
Code Civil, par. 1152 Voet, 4, 8, 22 Damhouder prax,
;

p. 281

Civilis,

;

;

;

Cap. 107.

Leonard, in reply.

Gbbgorowski, c.J.
In this case the defendant is sued for
payment of 1734Z., being the balance due on certain machinery
The
sold and deUvered by the plaintiff to the defendants.
:

defendant admits that there

is still

1734Z.

price of the machinery, but alleges that

1350L from this

amount, and tenders

it

due on the purchase
is

entitled to deduct

884Z. in full settlement of
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Davey'^Pax-

MAN &

The circumstances

the claim.

1898

Co.

five

months

as

follows

The

:

and

after receipt of the specified order,

Lanqlaaote deUvery on or within the time
Stab

are

plaintiff

uiidertook to deliver the machinery in question at Johannesburg

fixed, to

pay

25Z.

in default of

per week for each

engine as a penalty for every week in arrear.

The defendant

have delivered the three steam
Limited.'
engiaes with belongings (which constituted the machinery ordered)
regOTwsa,
^^ 7th July, 1895, while the pumping engine was delivered on
17th October, 1895, that is, 13 weeks after the stipulated time, the
steam windlass on 16th October, 1895, that is, 13 weeks after
alleges that the plaintiff ought to

.

—

the stipulated time, and the mill engiDe on 2Brd January, 1896,

28 weeks after the stipulated time (54 weeks at 25Z. =
The plaintiff admits that the machinery was not delivered
1 350J.)
within the time fixed, but says that the delivery ought to have
taken place according to contract, on 22nd July, and not on 7th

that

is,
.

,

months after receipt of the order in England,
and not five months after delivery of the order in Johannesburg.
Further, that the amount of 25L per week for delay in the delivery
not liquidated
of each of the three engines is a penalty and

July, that

is,

five

damages, and that the defendant

damages, an amount

is

only entitled to recover as

equivalent to the

damage

actually suffered

the defendant suffered no damage what-

it, and that as a fact,
The first question is
ever through the delay in the delivery.
of the specified
deUvery
the
whether the time begins to run from
in England.
thereof
order in Johannesburg or from the receipt
which were
letters
The contract is contained in certain three
from
between the parties. There is first a letter

by

exchanged

dated 16th January, 1895, contammg an
but m a
The conditions of -this offer were not accepted,
offer.
defendant makes certain
letter dated 21st January, 1895, the
is not an acquiescence
letter
this
to
The answer
proposals.

Davey, Paxman

&

Co.,

other
in

a portion
proposed conditions, but suggests the acceptance of

thereof,

and further

refers to the first letter.

No

further corre-

proceeded to
spondence followed this letter, but the parties
but as
coincide,
not
do
execute the contract. The three letters
that
say
to
the contract was actually carried out it is impossible
the
that
there was no contract. We must, therefore, assume
last
the
defendant acquiesced in the conditions mentioned in
January, conletter, and that this letter, with the letter of 16th
must be
stitutes the contract, and then it follows that the time

.

SOUTH AFRICAN LAW REPORTS

219

calculated from the receipt of the order in England, that

is,

from

22nd July, 1895.

1898

d^vey, p^x-

man & Co.
week should be l^kglaagte
Star
and the parties

In the letter of 16th January, 1895, the plaintiff expresses
its

satisfaction

that

a penalty

of

251.

per

imposed for every week's delay in delivery,
have admitted that the intention was that a penalty

of

251.

jjiujn^j).'

per week should be paid in respect of each of the three ordered „

As the defendant calculated from 7th July instead
of from 22nd July, he would be entitled to deduct only
1200L from the purchase price, and not 1350L But then
comes the further question with regard to the compensation,
whether the defendant is entitled under all or any circumengines.

stances to

damage

demand the

full

penalty (irrespective of

the actual

suffered through the delay on the part of the plaintiff).

Although this point was not decided in the case of Peach d; Co. v.
The Jewish Synagogue of Johannesburg (Off. Eep., Vol. I. p. 345),
it is clear according to the authorities there quoted that one party
to a contract cannot enrich himself at the expense of the other
party by stipulating for an excessive penalty in case the contract
is not carried out.
He is only entitled to stipulate for an amount
that will render him entirely free from loss. The use of the

word " penalty " is not decisive that the intention of the parties
was to have a penalty and not liquidated damages. When parties
have solemnly agreed that a certain amount fixed in the contract
shall represent the damages in case of non-fulfilment, it speaks
for itself that this is a circumstance to which great weight must be
attached. The parties must be supposed to be best able to calculate their damage and loss, and the Court will not lightly interfere
with the free expression of their will by the parties. This, however,
does not take away the fact that the principle is that one party is
only allowed to stipulate that he shall be indemnified

power

We

;

he has no

impose a penalty and to enrich himself with the fine.
find the same principle again in contracts of fire and marine
to

The penal stipulation in a contract, whether the
stipulated amount is named a penalty or liquidated damages, is
a stipulation of indemnification, and the party is entitled to
recover only such an amount as is equivalent to the damage
actually sustained by him.
The onus hes on the other party to
prove that the stipulated amount exceeds the damage actually
sustained, and this he must show clearly.
In this case the parties
insurance.

,

c.J.
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agreed that the

""^

machinery, should pay 25L per week for each steam engine.

MAN &Co.

this

plaintiff, in case of

amount the defendant

is

delay in the delivery of the

entitled unless the plaintiff can

To
show

^^^^ *^® defendant suffered no damage by the breach of the conLanolaagte
Stae
tract, or at least much less damage than the amount stipulated for.

After hearing the evidence, I

Limited.'
,

^

C.J.

"'

am

convinced the plaintiff has not

succeeded in showing that the damage suffered by the defendant
is less

than the amount "stipulated

for.
The loss through nonpumping engine was considerable, and may be
about lOOOL
We must look upon the damage

delivery of the

estimated at

We cannot spht up the
The contract was one and inand the damage we must look upon as a whole also.

suffered

by the defendant

amount

in regard to each engine.

divisible,

The defendant
being

251.

is

as a whole.

thus entitled to calculate 1200Z. as the damages,

per week for the delay in the delivery of each engine.

There must, therefore, be judgment
tendered too

but in this case
because

it

it

for 534Z.

As the defendant

ought according to the rule to bear the

little, it

would be unfair

condemn

to

it

to

costs,

pay the

costs

has succeeded in the principal question with regard to

the damages, and has only failed in the calculation of the weeks.

There

will

.costs that

be no order as to costs.

we can make.

according as parties have

plaintiff

:

Attorney for defendant

W.
:

is

the fairest order as to

It is impracticable to

won

EssER and Van Lebuwbn,
Attorney for

This

award the

or lost the point in issue.

JJ.,

were

8. Webber.

A. B. Tancred.

of the

same opinion.

costs

SOUTH AFBICAN LAW REPORTS

FORBES

221

CHAPLIN AND HEARLE.

V.

Coram :

GREGOROWSKI,
C.J.
LOCUS STANDI—APFEAI^RIGHT OF CO-LIQUIDATOR TO INSPECT
ESSER, J.
DOCUMENTS PENDING APPEAL AGAINST HIS APPOINTMENT KOCK, J.

—COSTS.
The applicant was appointed
Pending
the

co-liquidator of the Matabele Syndicate together

An

with the respondents.

appeal was lodged against his appointment.

the appeal, he applied for inspection of the books

Syndicate.

The respondents refused

applicant then applied
inspection.

Held, that
entitled to

to the

Court

to

to

and documents of

grant such inspection.

compel

the respondents to give

3'Ae

him

In the meantime the appeal had been decided in his favour.
he was entitled to inspection pending the appeal, and that he was
the costs of his application.
The facts appear fully from the

judgment.

Wessels (with

had no
is

him

apphcant Chaplin and Hearle
they had locus standi, the matter

Esselen), for the

locus standi to appeal,

if

:

not appealable, therefore the order was not suspended by the

He can have no
The Syndicate alone can complain, not their agents.
How can the two liquidators appeal ? Wassenaar Jud. Praktyk,
This was really an order ad exhihendum.
24, section 18.
appeal.

Lippert gave the power of attorney.

locus standi.

Curlewis (with

him

Coster), for the

respondents

:

The

original

application was against Lippert, Chaplin and Hearle.
Wessels, in reply

:

In question of declaration of status there

is

no appeal, the order is not suspended as in the case of a sequestration or from an order ad exhibendum, otherwise the order of the
Court would be rendered nugatory. In the case of an interdict,
there is no question of costs.
Cur. ad vult.
Postea.

13th October.

an incidental application in the case of the
Matabele Syndicate v. E. Lipfert. The facts are as follows
The applicant was appointed as co-liquidator of the Matabele
Syndicate, together with the respondents, by an order of a judge
Against this order
in Chambers, on the 26th February, 1898.
an appeal was noted. Pending this appeal application was made
EssBE,

J.

:

This

is

:

23 August.
13 October.

;
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for inspection of the papers and books 'of
the Syndicate. The
respondents
refused inspection on the ground that the case was
Forbes
^*^^^ ^^ appeal, and apphcant's appointment
as co-Uquidator was
Chaplin and
not yet of force ; thereupon the appUcant apphed
HEAM.B.
again to the
Esser, J.

^°"^* ^^^

™

'^^^^^

and respect him

compelling the respondents to acknowledge

as co-Hquidator.

Previously to the hearing of this appUcation the appeal was
decided against the respondents. The necessity for a further
order lapsed, and the only question for the Court now to determine
is

the question of the costs of the appHcation.

this

it is

was

still

In order to decide

necessary to go into the whole case as
before us.

if

the application

By order of the Judge in Chambers on the 26th February, 1898,
Forbes was entrusted with a certain office, and at the same time
the two respondents were ordered to acknowledge him and,
consequently, to give him inspection of the documents. It is now

contended that against such an order there is no appeal. I do
not think we are entitled to uphold this. Merula, Bk. 4, 91, 1,
and Bk. 4, 111, 1, 2, and 3, and also Van der Linden, Jud. Prak.,
2, 24, 2, draw the distinction between interlocutory judgments and
judgments in incidental matters. The last, of which the present
case is an example, are certainly appealable. Suppose Forbes

brought forward certain legal reasons for exercising his appoint-

ment, and the judge in the

first

instance refused to hear him, he

could certainly have appealed, and even so both respondents
could produce good reasons

why Forbes should not be

they have actually done, and over against

appointed as

them the order granted in

Chambers has the character of a final order, and can consequently
be appealed from (c/. Donoghue v. Van der Merwe, 4 0. E. 5
Voet, 42, 1,4).

the matter
stayed.

is

On

the other hand,

it is

contended that granting

appealable, then, pending the appeal, the order

Prak., 2, 24, 11, mentions

all

Van

This

I

must, however, point

der Linden, in section 18, treats of the procedure in

case of appeal, "
etc.

Ten reguarde van actens Curatule

of confinement,"

procedure the respondents should have followed

their appeal,

is

der Linden, Jud.

the instances of this class, but does

not mention a case like the one before us.
out that

Van

This also appears to be unsound.

and not have treated the order

as of

no

effect

in

pending

the appeal.

The applicant was consequently

entitled

to

come

to

Court
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pending the appeal, and respondents must pay the costs of this
application.

1898

FOEBES
V.

Gregorowski,

G.J.,

Applicant's attorney

:

Respondents' attorney

and Kook,

W.

J.,

Chaplin and
Heakle.

concurred

^^sser,

S. Webber.

J

E, Booth.

:

KEMPENAARS

Coram.-

GREGOROWSKI,

^-

O.J.

JONKER, VAN DER BERG AND HAVENGA.

ESSER,

J.

kock,

j.

1898

SERVITUDE OF GRAZING.
2'Ae plaintiff

was owner of a

26 Am/usl.
9 September.

certain erf, in extent 17 morgen,

on

the

farm

Cyfer-

an unlimited number of cattle over
remaining portion of the said farm, in extent 4755 morgen. On the said
farm were 16 other erven with equal rights office grazing over the remaining

fonlein, with the right of free grazing for
the

portion.

The defendants. Van der .Berg and Havenga,

jointly obtained

transfer of an undivided twelfth portion of the said remaining portion, subject

and the defendant Jonker also obtained
an undivided twelfth portion thereof in the same manner. The
defendants built houses and laid out lands on the ground obtained by them,
to the

said servitude office grazing,

transfer of

thereby obstructing the grazing

on

the said

remaining portion.

In an action

for removal of such obstructions, it was decided that a good deal must depend
on the circumstances under which a servitude is created, that in this case the

had been created over the whole of the remaining portion, and that
owners of the said remaining portion had prima facie no right to withdraw any portion thereof from the said servitude, and the defendants were
servitude
the

consequently ordered to remove the said obstructions.

This was an action for removal of certain obstructions to a servitude of free grazing and for damages. The summons alleged
that the plaintiff and a certain J. H. Hartzenburg, in September,
1896, joiatly bought a certain erf in extent 17
roods,

known

as erf No. 16,

and situated on the

morgen 71 square
fp,rm Cyferfontein,

No. 963, in the district of Eustenburg, with a right of free grazing
over the remaining portion of the said farm, which remaining
portion, in extent 4755

morgen 400 square roods,

at that time

224

SOUTH AFRICAN LAW REPORTS
Stood registered in the

1898

name

of

Maria Christina Harmse (born

Kempenaabs ^"*isli) subject to the said servitude; that the defendants had
"^"^^^ '^°^^®^ ^^^ ^^^^ °^^ ^^"^^ °° ^^^ ^^^^ remaining
portion, in
JoKKEK Van
DER Bbbg consequence of which the plaintiff was greatly hindered in the
AND
exercise of his right of free grazing.
Havenga.
For these reasons the plaintiff asked that the Court should order
the defendants to remove the said obstructions and to
pay 1001. as

damages.

To

this the defendants

right to build houses

answered that they had obtained the
and to lay out lands on a portion of the

remaining portion of the said farm, with the general consent of
the then interested parties and owners of the farm Cyferfontein,
among whom was also the plaintiff's predecessor in title ; that

when he bought

his erf, the plaintiff was well aware of the right
obtained by the defendants to build houses and to lay out lands
on the said portion of ground, and that he was not entitled to

dispute the said right. The defendants also instituted a claim in
reconvention, asking that their alleged right to build houses and
to lay out lands on the remaining portion of the farm might be
registered as a servitude against the deed of transfer of plaintiff's
erf.

The

plaintiff denied the allegation

made by

the defendants.

There was no evidence that the erfholders, as such, had consented
to the defendants encroaching on the right of free grazing on the

They had obtained permission from certain
C. Harmse to build houses
thereon. This happened on the same day that the plaintiff
bought erf No. 16, and the plaintiff was present at the meeting,
but his consent was never asked. The right of free grazing was
for an jinlimited number of cattle.
remaining portion.

heirs

of

the above-mentioned M.

Esselen (with

him

Barber), for the plaintiff

:

The

plaintiff'

has

a right to allow an unlimited number of cattle to graze on the

whole of the remaining portion of the farm, and therefore the
defendants have no right to place any obstructions whatever
thereon.

See Voet,

8,

3,

10

;

Meintjes v. Mears, decided on

12th February, 1889, in this Court
1

Juta, p. 334

;

Wessels (with

;

Edmeades

v.

Scheepers,

Gluck, 10, par. 678, 679.

him De

Korte), for the defendants

:

The

plaintiff
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number

sufficient grazing for the

1898

His erf is only 17 morgen
of cattle possessed by him.
kbmpbnaaks
v.
and the remaining portion of the farm is 4755 morgen. The
intention originally was to give the erfholders sufficient grazing ^^^^ ^^^^
and
for their cattle, and it has been proved that the plaintiff possesses
in extent,

but few cattle. If the contention of my learned friend is correct
the owners of farms over which servitudes of grazing exist can Gregorowski,
1

•

never enclose or cultivate the smallest portion of such farms, and
that was never the intention. See Codex, 3, 34, 7 ; Gluck, 9,
par. 630, p. 156, -and 10, par. 679, p. 171
tit. 2, c.

;

Donellus, Vol. III.

14, par. 12.

Cur. ad
Postea.

vult.

9th September, 1898.

In September, 1896, the plaintiff and one
C.J.
Hartzenburg bought an erf 17 morgen in extent, known as erf
No. 16, situated on the farm Cyferfontein, No. 963, in the district
of Eustenburg, with the right of free grazing over the remaining
portion of the said farm, the remaining portion being 4755 morgen
It is admitted that the farm Cyferfontein formerly
in extent.
belonged to Maria Christina Harmse, and that then certain erven,
seventeen in number, were constituted with the right of free

Geegorowski,

:

grazing over the remaining portion of the farm.

Thirteen of

these erven are situated on Cyferfontein, and four on the adjoining

farm Leeuwpoort, No. 705. Twelve of those erven were transby the widow Maria Christina Harmse to the heirs in the
It is a pity that the parties did
estate, and five she kept herself.
not give the Court the circumstances which led to the creation
ferred

of these erven.

However that may be, those seventeen erven were created.
They are, on the average, about 15 morgen in extent, and on these
erven are the dwelling-houses and lands of the erfholders. Afterwards the widow transferred the remaining portion of the farm
Cyferfontein to eleven of the heirs. On 1st December, 1896, the
two defendants Van der Berg and Havenga obtained transfer of
an undivided twelfth portion of the remainder portion of the farm,
subject to the servitudes of free grazing in favour of the already

mentioned 17 erven.

On

3rd April, 1897, the defendant Jonker

became owner of an undivided twelfth portion of the remaining
portion of the farm. He is also owner of two of the 17 erven.
The summons alleges that the defendants each unlawfully had
also

Q

O.J.
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houses built and lands laid out on the remaining portion of the
Kempmaaes ^^^™ Cyf erfontein, in consequence of which the plaintiff has been
1898

and

V.

DEB Berg
AND
'

Gregorowski,

is still

greatly hindered in the exercise of his free grazing on

The plaintiff asks

for an order compeUing the defendants
remove the obstructions, and preventing them from creating
such obstructions in the future, and he further demands lOOOZ.
damages. The answer of the defendants is that they have done
nothing unlawful, and that they have not hindered the plaintiff
in the exercise of his right of free grazing.
The two defendants
Van der Berg and Havenga have filed a special' plea to the effect
that they had obtained the right to build houses and to lay out
lands on the remaining portion of the farm, with the general con-

^^^ farm.
to

sent of the persons then interested in and the owners of the farm,

and that the
his erf.

And

plaintiff

was aware

of

this right before

in reconvention these two defendants

their right shall be registered in the public registers.

he bought

demand that
The evidence

The plaintiff and his witnesses
have enclosed several hundred morgen,
above and beyond the houses which they have built on the remaining portion, while the defendants declare they have enclosed only
The defendant Jonker has built two houses on the
20 morgen.
With regard to the special plea of the two
portion.
remaining
defendants Van der Berg and Havenga, it appears there was a
given was very unsatisfactory.
allege that the defendants

meeting in August, 1896, of persons interested in the estate of
Hamse. On this occasion the owners of the remaining portion
were asked to sign a document whereby permission was granted

morgen in
signed
was
extent out of the remaining portion. This document
among others by Abraham Johannes Harmse, the person from
whom the plaintiff bought erf No. 16. The plaintiff had already
bought half of erf No. 16 from Abraham Harmse, and on the same
day he bought the other portion on behalf of Hartzenburg. The
to

Van

plaintiff

der Berg and

was present

Havenga

to cut a homestead 15

at the meeting.

He was

not asked to

and Abraham Harmse signed the document not

as

owner

sign,

of erf

Na. 16, but as one of the owners of the remaining portion. At
that time it was thought that, in order to give permission for a

homestead to the defendants the consent not of the erfholder, but
Under
of the owners of the remaining portion was necessary.
these circumstances it appears to me that we cannot look upon
the plaintiff as bound by the document.

He

cannot be considered
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i898
which would belong to him as erfholder.
The question was dealt with as one which did not affect kj.m^^ks
the erfholder, and how can any one be bound when it is not even

to have given

up any

rights

•'.

thought worth the trouble to get his consent

?

11,

beeg
and
Havbnga.
j,j,b

The question of dispute between the parties must therefore be
1-11
decided on purely legal grounds, and comes to this, viz. whether
1

1

•

1

1

the owners of the remaining portion are entitled to build houses Gregorowski,

and

to enclose lands

on the remaining portion and thereby

limit

the surface on which the cattle of the servitude holders can graze.

In the case of Meintjes v. Mears (12th February, 1889) this point
was also discussed. There the plaintiff as owner of Trevenna
had the right to let 400 head of cattle graze on Sunnyside, and
the Court found that the grounds of Sunnyside had not more than
sufficient grazing for these 400 head of cattle, and therefore that
the plaintiff was actually prejudiced in his rights in consequence
of the enclosures put up by the defendant in that case.
The
defendant Mears was ordered to remove his enclosures. It does
not appear that Mentjes actually suffered damage, or that he had
400 head of cattle that he wished to graze. In the present case,
the

number

of cattle that the plaintiff

can keep

is

not limited in

The plaintiff possesses only
3 oxen, therefore he has suffered no actual damage, as there
remained sufficient grazing for more than 3 oxen. The question
the servitude to a certain number.

however, not how many cattle the plaintiff now possesses, but
whether he will or may not perhaps in the future suffer damage
is,

through the action of the defendants. The number of cattle that
the plaintiff now has has nothing to do with the decision, no more

than the number of cattle that Mentjes possessed at the time of
the action in the case of Mentjes v. Mears. We have here to do
with the servitus pascendi.

Eoman

On

this subject

we

find very little

Com. R. private 1, p. 433),
but the matter is very fully dealt with by French and German
writers (Pardessus Gluck, ad Bk. 8, tit. 8, par 679), because the
servitude was very general in Germany and France, and was
regulated by custom. It is clear that incidents and the extent
of the servitude must depend on the circumstances under which
The servient piece of ground is
it was created (Gluck, p. 175).
one which is suitable only for grazing, and up to the date of the
creation of the servitudes destined only for grazing, and therefore
in the

writers (Warnkoenig,

;

we need not concern

ourselves with the proposition of Ulpian,
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" ut ne per servitum commoditas

1898

et

usus rei fwpriae domino

icem^aaes adwiatur."

The

V.

DEB Bees
AND
'

servitudes were created over the whole of the remaining

and thus prima facie the owners thereof would have no
withdraw any portion thereof from the right of grazing,
and they have no right to transfer any portion thereof free from

portion,
right to

Gregorowski, ^j^g servitude.

Consequently

cannot deal with the servient
sistent

goes without saying that they

it

erf in

any way that would be incon-

with the servitude, for thereby,

tolerated, the

{Edmeades v. Mostert,

1

if

this

would to that extent

servitude

conduct were
be

destroyed

I think, however, that

Juta, p. 334).

much

must depend on the circumstances under which the servitude
was created, and on the causa et origo servitutis. We have also
nothing to do here with the question whether the number of cattle
that the plaintiff can keep is hmited only by the rights of the other
16 erven, or whether he can graze only such number of cattle as
he requires to properly carry on

his

farming on his

erf,

according

to the principle that a real servitude cannot be extended further

quamquatenusadcumipsumfundumopusestcuiconcessa est servitus
(Gluck, p. 174), In Germany and Scotland we find the number
of cattle limited by custom to the number that the dominant
erf

can pasture during the winter.

In this case we are not called

upon to define the number of cattle that the plaintiff can graze.
We have also no proof that the owner of the remaining portion
equal
reserved to himself the power to create still more erven with
more
morgen,
of
280
extent
an
only
is
there
erven
With 17
rights.
or

less, of

grazing for each

erf.

The judgment of the Court must be as prayed for in the summons
damages
except that, as no actual damage has been suffered, no
costs.
the
The defendants must bear
are awarded.
EssEB and Kock,
Plaintiff's attorney

:

Defendants" attorney

JJ.,

were

of the

A. B. Mortimer,
:

A. SUxhenstrom.

same opinion.
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VERMAAK

coram:

GRIGO-

ROWSKI,

V

C.J.

E. A. L.

BOTHA AND OTHERS.

™r!'/

EXTENSION OP TIME TO SUBSTANTIATE PROTEST—SWAZIELAND CONCESSIONS — JURISDICTION OF COURT — LAW
NO.

9,

1891.

Where the time required by law had elapsed to substantiate a protest against a
diagram of certain land situate in Swazieland, owing to negotiations for a
settlement between the parties, the Court held that it had power to grant such
extension and extended the lime for one month.

The

appellants were the owners of certain concessions in Swazie-

land which had been surveyed, of which a diagram had been
passed, and notice of which had been given in the Stoats Courant
for approval

by the Surveyor-General.

The respondents, who

are also owners of ground in Swazieland, lodged a protest against

the approval of the diagram on the ground that

it encroaches on
The parties in the meantime endeavoured to come
to a settlement, and the time for substantiating the respondents'
protest had lapsed without a settlement having been effected.
The respondents applied to a Judge in Chambers for an extension
of time, which was granted.
Against this order the appellants

their rights.

appealed.
Coster (with

him Lohman),

no jurisdiction, Voet,
out a

summons

5,

1,

for the appellants

:

The Court has

Eespondents intend to take

77.

in this State.

De Waal), for
Law No. 9, 1891

Wessels (with him

the respondents

:

Both Courts

Tullock v. Hartley, 1 T. C. C. C.

have jurisdiction.
114; Chitty's Equity Index, Vol. II., 1202. The Court in Swazieland can decide who is owner, but can grant no order against the
Surveyor- General, The Surveyor- General is in this State. This
Court can only compel the Surveyor- General, Law No. 9, 1891.
;

Coster, in reply
ship.

There

may

:

Everything depends on the question
be contradicting decisions.

of

owner-

Jf^
^ Sevtember
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•^~,

e^tIte

a^^F.

Vbrmaak
E. A. L.

^Otm^"
Morioe,J.

MoRiCB, J. This is an appeal from the decision of Jorissen, J.,
Chambers, given on the 8th September, 1898, in certain
application made by Stegmann as the representative of certain
persons who are the owners of portions of the ground in Swazieland
known as Rudolph's Concession and Botha and Potgieter Concession.
The appHcant alleged that a piece of ground in Swazie:

in

known as Vermaak's Concession, had been surveyed, and a
diagram thereof made, that this diagram encroaches upon the
above-mentioned ground of his principals that the diagram had

land,

;

been pubhshed
9th March, 1898

for

diagram

;

approval in the Government Gazette of the
that the applicant had protested against the

that the notice of protest had been published by the
Surveyor- General in the Government Gazette of the 8th June, 1898
;

;

that the three months within which applicant had to institute
action had nearly lapsed, and that the action had been postponed

by reason

He

of the possibihty of a settlement.

applied that the

time within which he should institute action should be extended
for a month.
Jorissen, J., granted the appHcation, but desired
that the question of jurisdiction should be decided on appeal. It
was argued on appeal that the Judge had no jurisdiction, inasmuch
as the action ref-erred to ground beyond this territory, and the
application should have been made to the Court in Swazieland.

Now

it is

true that a Court has no jurisdiction over immovable

property in a foreign State.
(Voet,

5, 1,

76 and

77).

This

is

the

Roman-Dutch Law

It is also so according to English

(Westlake, International Law, pars. 172, 173)

;

Law

the unsatisfactory

case of Tulloch v. Hartley, decided in 1841, was referred to by

Mr. Wessels, and which has since been revised.

we would have no

ordinary circumstances
case.

Thus, under

jurisdiction in this

In 1888, Umbandini, the then Swazie king, granted a con-

cession to certain private persons for the sole free and exclusive
right of land surveying in all its branches in Swazieland.

This

concession has been ceded to the Government of this Republic.

The Government issued a notice
5th August, 1896, to the
the Executive Council,
the S. A. Republic

is

in the Government Gazette on the

effect that

it is

by virtue

of a resolution of

ordered that the Surveyor- General of

entrusted with the supervision of everything

in regard to land-surveying

and making

of diagrams of land in

Swazieland, in accordance with the laws in force regarding land-
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surveying in this Eepublic and in terms of a certain concession

^^^^

Umbandini, etc. It must Exectjtoes
be noticed that the Surveyor- General of the S. A. Eepublic is not ^^ate c. f.

for land-surveying granted

appointed
Transvaal

by the

late

for Swazieland.
He remains a
He is simply entrusted with the care and super

Surveyor- General
official.

vision of certain rights which this

Government

as a private person

when he gives notice of the approval of diaground in Swazieland in the Staats Courant, he acts in
the same capacity and according to the laws of the Transvaal.
There can be no doubt that the Court has jurisdiction with regard
to the approval of diagrams.
According to the instructions to
the Surveyor- General, he is the person who must see that diagrams

has purchased, and

grams

of

are altered according to orders of Court.

a diagram in this case

General to amend

it.

is

wrong,

it

If

the Court finds that

can simply order the Surveyor-

It is true that

the decision

is

bring about confusion, perhaps an illogical state of

calculated to
affairs.

One

Court will have jurisdiction over the ground in Swazieland, another
Court will ha;ve jurisdiction over diagrams which are nothing

but representations or pictures of the ground.

But

if

else

the Court

that it has jurisdiction it cannot refuse to hear a party
on the ground that confusion would follow. Fiat justitia ruat
coelum. I am thus of opinion that the appeal should be dismissed
with costs, and that the month within which the summons may
be issued shall date from the day of this judgment.

is satisfied

This is an appeal from the judgment of Jorissen, J.,
EssER, J.
Chambers, by which leave was granted to the respondents to
take out a summons to support a protest against the approval of
a published diagram of ground situate in Swazieland by the
:

in

is alleged to encroach on ground
The question on which the appeal
instance the High Court of the S. A.

Surveyor-General, which diagram
belonging to the respondents.

founded is whether in this
Republic has jurisdiction or not.
Firstly, it must be observed that the parties are residents
is

within the limits of the Repubhc.
Secondly, that the diagram has been filed in the office of the
Surveyor- General of the S. A. Republic at Pretoria.
Thirdly, that the protest has been lodged at Pretoria according
to instructions of the

Government, which

has declared the local law of the S.

A..

for purposes of survey

Republic, together with other

_

«.

E. A. L.

Botha and
•

Others

Es^^j.

^^^

SOUTH AFRIOAK LAW REPORTS
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local laws, to be applicable to Swazieland, according
to the notice

ExEcuTOEs hereunder referred to.
^°^^*fi^y' ^^^^ *he S. A. Republic has the right to survey ground
^VebmaS'/'
in Swazieland, not as the sovereign or protecting
^.
Power, but as a
person by virtue of a concession dated the 20th August,
BothIand P"^^*®
Othees. -1888, subsequently ceded to the S. A. Republic.
.

—

Es^j.
'.

^i^*%'

*liat as such it had appointed the Surveyor-General
as
agent by Government notice. No. 274, which appeared in the
Government Gazette of the 5th August, 1896, which notice distinctly
.

its

refers to the concession.

Sixthly, that it has for the purpose of the concession chosen its
domicile at Pretoria, and, for convenience' sake, has desired that
all

disputes with reference to diagrams should be dealt with as in

the S. A. Republic.

Seventhly, is the Surveyor-General of the S. A. Republic the
Surveyor- General entrusted with the supervision of surveys in
Swazieland, there being no Surveyor- General in Swazieland ?
Eighthly, the action here instituted

is

in the first place for

an

order from the Court interdicting the Surveyor- General from
signing the

questions
diction,

diagram of the farms.

It

is

possible that

other

may arise in the action over which the Court has no juris-

but

not necessarily

this is

so.

enforced in Pretoria, and, according to
jurisdiction.

For these reasons I

am

should be dismissed with costs.
considered to have taken out his

month from

my

Such an order can be
opinion, subject to our

of opinion that the appeal

As the respondent cannot be

summons pending

appeal, a

the date of this judgment must be granted him for

the purpose.

Geegorowski,

C.J., concurred.

Appellants' attorney

:

Respondents' attorney

L, S. lAngbeek.
:

J. Stegmann,

:
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THE STATE SECRETARY OF THE

Coram

S.

REPUBLIC

^joRil'/"

V.

SEN, J.
ESSER, J

M. LAGOIS.

1898
13 September,
8 November.

CONTRACT—BREACH OF—SPECIFICATIONAPPROVAL OF WORK BY OVERSEER—DAMAGES.

BUILDING

had been employed to construct a bridge according to specificaand had received payment from time to time on the certificate of the
overseer, who had passed the worh, and suchjvorh had been accepted but afterwards found to have been done in a faulty manner ; Held, that he was not

Where

the defendant

tions

liable to

do the work so accepted over again.

This was an action

for 521 BZ. 9s. for

damages

in connection with

The bridge,
upon the defen-

the building of a certain bridge at Schweizer Reneke.

when completed,

collapsed.

The

plaintiff called

dant and his sureties to repair the bridge.
to do so on the ground that he
to the specifications

overseer

;

had

The defendant refused
work according

carried out the

and under the supervision

of the plaintiff's

that he had received from time to time certificates that

the work had been properly executed, and obtained payment on
that it was not his fault that the bridge had
The plaintiff replied that the certificates were only
given to show that a certain amount of work had been done, not
that it had been properly executed, and that the defendant was

such certificates

;

collapsed.

still liable,

according to his contract, for

Coster (with

him De

part of the contract.

all defects.

Wet), for the plaintiff

The evidence

is

:

The

specification

is

that the masonry work was

The foundations were built on clay, and not on rock.
The management referred to in the contract is not the overseer.
The defendant could only depart from the specification on written
The defendant cannot rely on instructions of
instructions.
It was defendant's duty when he got wrong instructions
overseer.
The time to
to communicate with the Chief of PubUc Works.
make good defects had not elapsed when such defects were
badly done.

discovered.

^^*

SOUTH AFRICAN LAW REPORTS
Wessels (with

1898

The'sTatb

o™Tl
Reptjemo
M. L^Qois
Esser^ J.

him

Dickson), for the defendant

:

Nothing in the

show foundations had to be built on rock The
'represented the Chief of Pubhc Works.
He 'never

specifications to
°''^''^^'
'

inspected the works.
<^^«"*«^s V. Clark, Roscoe's Digest of

The

bound by the
2nd ed.).

plaintiff is

tracts, p. 133,

certificates

Building Cases, p. 141.
(Emden, Building ConCur. ad

Postea.

vult.

8th November.

EssER, J.
The defendant in this case was the contractor for
the building of a bridge over the Harts Eiver at Schweizer
Eeneke,
on behalf of the Government of the S. A. Eepublic. The
:

contract

was entered into on the 15th August, 1895, and contained, amongst
others, the condition that the bridge should be built according to
specifications No. 226 and thereto annexed plans, orders and

be supphed by the management.

details to

The management

described in art. 39 of the specifications to be " The Chief
of Public Works, and such other persons appointed by the said
is

On

Chief for the supervision of said work."

the 20th August,

1895, the defendant was advised by the Chief of the Public

Van

Works

Kamp

had been appointed as supervisor
of the work, and that he was to consult him and to obey his orders
regarding the work. There is no dif&culty as to the meaning of
this letter, as far as the defendant is concerned.
The management
is limited to Van der Kamp, and orders given by him must be
presumed to be given in accordance with his instructions, and in
consultation with the Chief of Public Works. On the 8th
September, 1895, according to the weekly reports put in, the work
was commenced, and weekly reports of the progress of the work
were furnished by Van der Kamp to the Chief of Pubhc Works.
According to the reports and certificate produced, the first eight
payments for the work were made with the consent of the Chief
That the orders of Van
of Public Works or his representative.
that a certain J.

der

Kamp

der

were carried out in

all

respects appear, amongst others,

February, 1896, when, on his instrucNipper was, on the 28th January, disthe 18th February the work was completed, and a

from the report of the

1st

tions, the sub-overseer

missed.
certificate

On

granted by

instalment.

Van

He makes

a

der

Kamp

for

memorandum

payment

of the ninth

that the contractor has

carried out all the requisites of the specification, and that he has
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accepted and approved of the work, that the bridge

1898
is open for
and that also the time for maintaining the work by the"statb
the contractor was to be reckoned from that day. This report' Secbetary
m? TWIN'S A.
was, on the 29th February, 1896, approved of and signed without rbpublic
"•
comment by an official in the office of the Public Works Department It is further proved by a letter, also dated the 1 8th February,
Es^ J.
1896, of Van der Kamp to the Chief of PubUc Works by the certificate itself of the same date, and a notice of Van der Kamp to
the defendant, also of the 18th February, 1896. The latter
" I have the honour to inform you
contains the following words

public

traffic,

'

'

.

;

:

that, in accordance with instructions of Mr. S. Wierda, Chief of

Public Works, I have taken over the work (Specification No. 226),

and have approved the same."
February, to which

Van

Kamp

The

instructions of

the 3rd

have also been put in,
and contain the order to inspect the work and to issue a certificate,
and goes on to say that " by the issuing of the certificate besides
my approval thereof, the handing over of the work shall be considered an accomplished fact, and the contractor shall only remain
liable for maintenance for the time fixed by the specifications."
This is in comphanoe with sections 37 and 34 of the specifications,
the first refers- to the acceptance of the certificates by the Chief
of Public Works, the second to the condition of maintaining the
work for six months. With regard to the acceptance of the
" that no certificates
certificates, section 37, par. 2, provides
shall be granted or accepted unless it appears that the work has
been done with expedition by the contractor, and that he has
complied with all his obligations according to these specifications,
or shall have carried out all instructions in connection therewith."
Now we have the fact that Mr. Wierda had never had the opportunity of personally inspecting the work. Van der Kamp was
placed there by him, and he admits that he fully trusted him, as
he had shown him satisfactory certificates from Holland. The
provision with regard to the acceptance by him of certificates by
Van der Kamp was apparently made for the purpose of keeping
a control over Van der Kamp. Yet the only possible control
existed in the weekly reports which gave a description, as it were,
or at least was considered to give, by Wierda of the work done to
the bridge. From them he could see that both conditions mentioned in par. 2 of section 27, namely that the contractor worked
with speed and carried out his orders were being fulfilled. As
der

refers,

:

SOUTH AFRICAN LAW REPORTS
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The State

regards the conditions mentioned in the
specifications, he
entirely bound by the returns of his
overseer.
I am

o'^tSTI ^P™""" *^^*
Republic
M. lI'oois.
j^-sser^j.

is

therefore of

*^' acceptance of the certificate

when

fully

^^s a mere formality, which had

°T.^''f'
Wierda
received a telegram from an unexpected
later on an affidavit from the
sub-overseer, who
'

examined

to follow on the report of the
"^^""^ "^^^ ^^«° *he case until the ninth
certificate, when
quarter, and

had been

dis-

charged, disturbed the quiet order of
events. Besides showing
the affidavit of Nipper, nothing further
was done until the 16th
April,

when

1896,

the defendant was requested by telegram

to go immediately to Schweizer

investigation
for his

by

Eeneke

Chief Inspector Leyer.

to be present at the

He

did not go, but asked
in terms of the certificate given to him two
months
this was refused him. Leyer reported that he

money

previously

;
found
cracks in the bridge caused by sinking having taken place.
The
bridge was, in consequence, entirely broken down, and it
was
found that the foundation did not rest on a sohd bottom, the

work had

to be done over again, and the plaintiff wishes to hold
the defendant Hable for the extra cost. As regards the evidence
that the masonry was bad and insufficient, I do not think that we

need take that into consideration. The fact is sufficient that the
foundation was laid on clay, and not on a solid bottom, and the
sinking was caused by reason thereof.
(letter of

Erom

the correspondence

the 18th April, 1896, from the Chief of PubUo Works to

the solicitor of the defendant)

up by the

it

appears that the position taken

was that the ninth payment was refused
because the certificate of Van der Kamp had not been accepted,
and because there was a suspicion against Van der Kamp's actions.
plaintiff

This can only refer to the alleged fraud between

Van

der

Kamp

and the defendant.
Although this position, according to the
summons, had been given up, it is now stated that the work was
not done according to the specifications, especially as the foundation
was not laid on a solid bottom, in terms of section 7. This
section provides that the contractor must excavate the bottom
as the management shall direct.
We have evidence that Van der

Kamp gave instructions to go to a certain depth (it is quite possible
that Leyer put in deeper pegs, and that the pegs put in by him are

the same as those produced). According to the letter of the
20th August, the defendant had to follow the instructions of

Van der Kamp

;

according to the weekly reports and certificates, they

SOUTH AFRICAN LAW REPORTS
were carried out, and he

also

complied with the requirements of

section 7 of the specifications.
this allegation in the
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I

am,

therefore, of opinion that

the^^tj,
Wierda Sbceetaby
OF THP S A

summons cannot be maintained.
*

s3w these weekly

and is thus estopped
from saying that he, as part of the management, had not on this
point consented. Payment besides for this portion of the work
has been made, and unless fraud is alleged and proved, the plaintiff
cannot go behind the payments made
but now section 28 is
relied on in coimection with sections 34 and 35.
I think that
section 28 can only mean that he (the defendant) must bear all
loss and damage caused by the work itself
but not for loss
reports, confirmed them,

;

;

occasioned by causes independent of the execution of the work.

The defendant

is,

in reality, the

Mistakes which have been

hand which executed the work.

made and

arose through carrying out

the orders of his chief can never be placed to his account.
for instance, the

Say,

whole of the specifications were wrong or the plans

Van der Kamp given in this
commence building before a sohd bottom had been
reached. The reference to section 29 caimot in the face of the
letter of the 20th August assist the plaintiff.
To sum up, I am
of opinion that all idea of fraud must be eliminated in this case,
inasmuch as no allegation of fraud has been made, and thus, on
the documents, I must come to the conclusion that the plaintiff
is bound by the certificates of the overseer so far as accepted by
him and followed by payment, and cannot reject work made
wrong, similarly the foolish order of

instance to

according thereto, except on the ground of fraud.

For

this

reason the claim in re-convention based on a certificate not yet

accepted

is

premature.

The settlement

in the

summons took

place in accordance with section 3 of the contract between the
parties,

and

is

no evidence

of

acknowledgment

of debt.

I

am

of

opinion that there should be absolution from the instance with
costs in convention as also in re-convention.

MoRiCE and Jobissbn were
Attorney for

plaintifi

:

Attorney for defendant

of the

same opinion.

G. Ueckermann, sen.
:

P. de Koch.

1898

Republic
"•
'

Esse^ J.

'
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momce;j.
JORISSEN, J.

ESSER,J.

BRUNNER

^'

v.

HENDERSON.
•

.

^„

BREACH OP CONTRACT-FLOTATION OF
COMPANY-CESSION
OP RIGHTS.

1898

^_

22 Septemher
Zi JSIovember.

The plaintiff entered into an agreement with the
defendant whereby he ceded certain
prospecting contracts which he had entered into with
the owners
certain

of
land
in the Orange Free State in consideration,
of £5000 cash and 10,000 fully
paid-up shares in a company to be floated in connection
with the sc^id properties.
In 1896, The Henderson Consolidated Corporation, Ltd.,
was floated.

The

of the company were

objects

claims, options,

etc.

The

to

acquire Henderson's rights in all farms

plaintiff claimed the

amount and shares' agreed
The defendant maintained that the Consolidated Corporation,
Ltd.,
was not such a company as was contemplated by the agreement
between him
and the plaintiff.

upon.

Held, that the Henderson Consolidated Corporation,

was such a
the amount

Ltd.,

company as was contemplated, and the plaintiff was entitled to
claimed and to the shares of such company. The facts are fully

set forth

in

the judgment.

Barber, for the plaintiff
rights of

Henderson and

:

A company

in the contract has been fulfilled.
for

was

floated to take over the

to develop the properties.

which the company was

The condition

This appears from the purposes

floated (a)

and

(b).

He

referred to

the contract attached to the articles of association of the company
marked " A " sections 3, 12, 16.
Wessels, for the defendant, admitted

if

the contract between

Henderson and the Henderson Consolidated Corporation were taken,
the

company

tract,

but

literally

it is

complied with the requirements

not the company contemplated.

to take over all the interests of Henderson.

This

is

The

of the con-

a

company

decision in

Wilson and Cinnamon v. Hershler, 7 C. T. R. 289, applies to this
The plaintiff would be entitled to shares in a company
The Henderson Consohdated Company
floated on the three farms.
case.

has no capital.

He

referred to section 1.

The

rights

have been

given up. There was no vinculum juris estabhshed between
Henderson and the Henderson Consolidated Company by the
The plaintiff had no notice of the cession.
articles of association.

There was no hmitation fixed for the renunciation of the option.
The only time when it could not be done was when the farms had
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been transferred to a company. The company had the right to
compel Henderson to give cession.

jsas

-^

0. r.

Bktjnnee

Barber
options.

(in reply)

He had

:

Henderson had no

already ceded

them

up the

right to give

to the

Henderson Corpora-

tion {Jooste V. Carlis, 3 0. R. p. 120
Curlewis v. Curlis, 15
C. L. J., p. 38
Saclie and Saenger v. Schuler, 3 0. R. 92
Torva
;

;

;

Exploring Syndicate v. Kelly, 15 C. L.

Wilson and Cinnamon

MoRioB,

J.

In the case of

188).

another company had been
and to develop the property. This

v. Horscher,

floated to take over the rights

was according

J., p.

to the intention of the parties.

:

This

is

an action

for the

payment

of

5000L and for

the delivery of 10,000 shares in the Henderson Consolidated
Corporation, Ltd.

Brunner, the

The

plaintiff,

facts of the case are shortly as follows

had entered

:

into certain contracts with

by which they granted the
Brunner to prospect for gold and other precious metals
and stones for an unlimited period, without payment for the first
six months, and after that at the rate of 51. per month.
Brunner also got the right by virtue of the contracts to buy one
farm for 10,000L and the mineral rights of two others for 15,000L
On the 21st November, 1895, Brunner entered into a notarial
contract with Henderson, the defendant, in which it is stated that,
whereas Brunner is entitled to a perpetual lease of the three farms
mentioned, it is agreed that he shall cede to Henderson all the
right and interest to the said leases subject to the conditions
certain landowners in the Free State
right to

therein stated.

The notarial contract

inter alia provides the following

:

" and the

appearer of the other part (Henderson) further covenants that he
during the terms of the said leases pay the rents hereby

will

reserved and observe and perform the covenants therein contained,

and will keep indemnified the appearer of the one side (Brunner)
and the estate and effects from and against all claims for and on
account of same, and that he will, in the event of a company
being formed, one of whose objects shall be the acquirement of
the said leases, pay to the appearer of the one part the sum of
5000Z. in cash and 10,000 fully paid up shares of 11. each in such a
company." After this comes the following clause. " It is lastly
agreed by and between the said appearers that in the event of

^^

"•

HENDEESOlf.
Morice,

J,

^^^
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^

Bbtonek

he

the other part wishing to surrender the said

be entitled to do so on giving one month's notice
in writing of such his intention, and after the expiration of such

leases

shall

Hendbkson. month, the said leases shall be transferred to the appearer of the
^^^ P^"^* (Brunner) with rentals paid up to the date of such

—

Mori^J
!

'

transfers."

In the beginning of 1896 a company was formed called the
Henderson Consolidated Corporation, Ltd., for the purpose of
acquiring

all

rights of

Henderson

This

the farms, claims, options, leases of farms and other

and neighbouring States.
and Henderson
paid up shares. The objects of the

in the Transvaal

company had a nominal

capital of 2,500,000Z.,

got as vendor 2,000,000?. fully

company are set out in the articles of association of the company.
The first is to take over an agreement between the company and
Henderson. The second is for obtaining, developing, and working
claims and

mines in South Africa, and more especially

all

the

and properties mentioned in the agreement.
The agreement referred to is one by which Henderson transfers his

claims, rights, interests

etc., to the company to be formed
(Henderson Consolidated Corporation, Ltd.), in consideration of
Li the schedule of the rights
2,000,000 shares in the company.

farms, leases, options on farms,

and properties of Henderson annexed to the agreement, the three
farms mentioned in the agreement with Brunner appear. It is
stated that a lease for an unlimited period exists over these farms
with the right to purchase one of them for 25,0002. Brunner
contends that a company has been formed one of whose objects
was to obtain his leases and options over the three farms, and
that consequently the condition has been fulfilled which entitled
him to 5000Z. and 10,000 shares. The defence is that the Hender-

son ConsoHdated Corporation

is

not the company contemplated in

the contract between Henderson and Brunner, as it had been
formed only to consoUdate the different interests of Henderson,

and was

in the

same position as Henderson was over against
it had not been floated with the special object

Brunner, and that

There is
to develop the three farms mentioned in the contract.
Henderson
March,
20th
1897,
on
the
that
plea
special'
a second

had given notice

to

Brunner

of the termination of the leases in

terms of the clause of the contract above mentioned. The chief
question is, whether the formation of the Henderson ConsoUdated
Corporation, Ltd., and the cession thereto of Henderson's interests
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amount

to a fulfilment of the conditions which would entitle
Brunner to the money and shares. If this condition had already
been fulfilled it was naturally too late to give notice of the termina-

tion of the leases after the flotation of the company.

It

i898

T^
Bbtjnneb

was

hj,ndbbson

-^

admitted by Mr. Wessels, on behalf of the defendant, that the

Henderson Consolidated, Ltd., complied with the conditions of
the contract between Henderson and Brunner if the contract be
interpreted according to the exact meaning of the words. It is
a company one of whose objects was to take over the leases which
Brunner held, but Mr. Wessels contends that what the parties
intended was a company specially floated to develop the farms
over which Brunner had contracts. The Henderson Consolidated
Corporation has properties and rights over the whole of the
Transvaal and Free State. It could, according to this contention,
never have been the intention that Brunner was to get the benefit
of all these properties. The company is really Henderson himself.
In section 13 of the agreement between Henderson and the company thefoUowing appears: "It being the essence of this agreement
that the company agrees to take over the properties mentioned
in the several schedules, such as they are now held by the vendor
it being understood between the parties that the principal object in
connection with the sale of the properties aforesaid to the said company is with the view of consolidating all the vendor's properties
and rights in this Republic or in the adjacent territories, and forming the company to acquire and thereafter to develop the same."
Further, Henderson and two of his nominees are permanent
The permanent directors appoint five
directors of the company.
ordinary directors, and the shareholders have no power to dismiss
the directors. Moreover, the directors have the power to alienate
the assets of the company. The company is therefore practically
under the control of Henderson himself.
But Brunner would probably not admit that this company
;

could not have been in the contemplation of the parties. There
nothing in the contract limiting a company to be floated only

is

with regard to the three farms. The contract speaks of a company
one of whose objects shall be the acquirement of the said leases.

The company can,

therefore,

have

for its object the obtaining of

other leases as well. Further, it is difficult where to draw the line.
Suppose the company had obtained one of two further leases,
There is nothing
would they not fall under the contract ?

°™^'

^^^
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Q J,
Bbunnee

unreasonable in the fact that Brunner should get 10,000 shares in a
company which possessed other rights than those over the three
farms, for it is reasonable to accept that the larger the assets of

Henderson. ^^^ company, the greater the number of shares.
I am therefore of opinion that it cannot be said that the Hender,,
,
Morioe, J.
rt
t i
t
ni
son Consolidated Corporation is not the company meant by the

—

many properties and interests, and
under the control of Henderson. If this company had
parted with all its other properties and interests because they were
parties, because it possesses so

is

entirely

and it had only developed the three farms over which
Brunner had options, could anybody say that Brunner was not
entitled to money or shares ?
The real point in the case appears
to me is, whether it was not in the contemplation of the parties that
money and shares alone should be paid to Brunner in case the
options over the farms were exercised ? This question I wish to
refer to the cases quoted by Mr. Barber, which are more or less
similar to the present one.
The first case is that of Sacke and
Saenger v. Schuler, 3 Off. Eep., p. 92. In that case Schuler had
obtained certain options over farms. It was agreed that Sacke
and Saenger could cede these options under certain conditions
" You, Schuler, to receive, on signing notarial deeds
as follows
(by which the options were to be secured), the sum of lOOOL and
on flotation you also to receive 5001. in cash on each portion of
the ground and 500 shares of 11. each." The options and other
rights of Sacke and Saenger were ceded to a company, and the
question was whether Schuler was entitled to 500L and 500 shares
The Court decided
in this company for every piece of ground.
I
took part in that
Although
thereto.
entitled
that Schuler was
valueless,

:

judgment
view, and
was only

I
I

was not

am now

fully satisfied

with the correctness of

of opinion that I was wrong.

entitled to the

money and

shares

when

my

I think Schuler

the option on

the properties or mineral rights

had been exercised and
themselves floated into a company

sold or otherwise disposed

In the case of Jooste v. Carlis

the properties and

of the mineral rights

of.

(3

Eep. 120), Jooste, who was the owner of certain claims, had
given Carlis the sole and exclusive right and power of purchasing,
selling, floating into a limited liability company, or otherwise
Off.

disposing of the said claims, provided that upon such purchase,
he (Carlis) would pay Jooste lOOL, or

sale, flotation, or disposal

give 100 fully paid up shares for each claim dealt with.

.
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Carlis ceded his rights

Crewel Taylor and

S.

and obUgations under

Neuman &

Co.

this
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agreement to

Crewel ceded one-third of

^

and obligations to the Klerksdorp Proprietary Mines, Bkunneb
Thereupon Jooste sued Carlis for the payment of lOOL or hbndbkson

Carlis' rights

Ltd.

100 shares in the Proprietary Mines, Ltd., for each of the 79

The majority

claims.

was

i898

of the Court dissenting, held that Jooste

entitled to succeed.

In the similar case, however, of Curlewis

Eep. 114), where the agreement was in the same
words and the rights had in the same way been dealt with, the

V. Carlis (4 Off.

majority of the Court held (Gregorowski,

J.,

dissenting), that

Curlewis was not entitled to the shares or money, inasmuch as
Carlis

had only ceded

Kotze,

and that no flotation or
had taken place {vide the judgment of

his rights or options,

sale of the claims themselves
C.J.).

The case of Wilson and Cinnamon v. Horschler (7 C. J. L., p. 289),
was quoted by Mr. Wessels. That case appears to be somewhat
similar to the cases of Jooste v. Carlis and Curlewis v. Carlis, but,
unfortunately, the report

is

not very

full.

In that case certain

claims were ceded to the defendant under the condition inter alia,

whereby he undertook to deliver to the claimholders (the plaintiffs),
upon the flotation of a company to acquire the said claims,
15 per cent, in shares fully paid up of such portion of the nominal
capital of the company floated on the said claims remaining
available to the vendors after provision for working capital, etc.
The defendant ceded his right to a company, the Ehodesia, Ltd.
The Ehodesia, Ltd., floated another company. The Eastern
Queens Gold Mining Co., Ltd., for the purpose of purchasing and
working the claims, and the claims were transferred to the lastmentioned company, never having been transferred to theEhodesia
The plaintiffs (the claim owners) sued for shares in
Co., Ltd.
the Ehodesia, Ltd., or alternatively, for re-transfer of the claims.

The Court

in the first instance

and on appeal, held that the

were only entitled to shares in the Eastern Queens Co.,
The acting Chief Justice
and not to Ehodesia Co. shares.
(Buchanan) said inter alia, What the defendant did do was to
plaintiffs

get the assistance of the Ehodesia Co., of which he
to form a

company

to acquire the fifty claims.

was a director,
The plaintiffs

contend that they were entitled to shares in the Rhodesia Co.
The defendant, however, said the Ehodesia Co. acquired the
rights

which he had bought

for the

purpose of floating a company.

—

-

1
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The report

of the case of

Tor a Exploring Syndicate v. Kelly (15
meagre that it is impossible to apply it. In
C. F.
Bbunnbk the present case one would have expected that the contract
V.
between Henderson and Brunner would have been so drawn that
Hendekson.
the payment of 5000Z. and the delivery of 10,000 shares should
1898

0. L. J., p. 188)

Motioe, J.

only take place

is

so

if

the options were exercised.

In that case

I

would have given the same decision as in the case of Curlewis v.
Carlis.
But if this has been the intention of the parties the con-

drawn by the notary, that this intention is
The contract does not provide that the
money and shares must be paid and delivered when a company
tract has been badly

effectually concealed.

has been formed for obtaining the farms or mineral

when

a

company has been

floated one of

the acquirement of the said leases.

The

rights,

whose objects

but

shall

be

leases are the contracts

by which the owner grants the right for an indefinite period to
prospect the ground against payment of certain rent with the
option to purchase the farms of the mineral rights.

If

the

Henderson Consolidated Corporation, after having taken over the
leases and prospected the farms, had decided to float a subsidiary
company to exercise the options by purchasing the farms or
developing the mineral rights, such subsidiary company would not
coincide as much with the terms of the contract between Henderson
and Brunner as the Henderson Consohdated Corporation, Ltd.,
its object would be to take over the farms or the mineral
and to develop them, and for taking over the leases or
I am driven to the conclusion that a company which
options.

because
rights

only takes over the options compUes with the terms of the contract
between Henderson and Brunner.
I

may

further point out that there

is

no plea that there had

been a mistake in the wording of the contract. Or that the contract
was drawn up wrongly further, there is nothing in the contract
intended something else
itself to show that the parties must have
;

than what can be naturally inferred from their words.
prospecting he could
It is true that it was stipulated with his
But the parties
notice.
cancel the leases by giving a month's

might have meant that this right should also last until a company
had taken up the options. Moreover, however loose the contract
might have been drawn up, this looseness is not in every way
unfavourable to Henderson. Therefore, according to the wording
exercised the options and
of the contract, Henderson could have

:
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have sold the farms with great profit to third parties, yet he would
1S98
not have been bound to pay anything to Brunner so long as no
C. P.
company was formed. No doubt the result of my interpretation Bbtjito&b
V.
of the contract is a hardship to Henderson, who, after the formation
Hbndeeson.
contracts.
the
of the company, gave notice of the cancellation of
He must, therefore, pay Brunner 5000L and deliver to him 10,000 Morioe, J.
shares, and gets nothing in return, but the Court cannot relieve
persons against foolish or unfavourable contracts which they enter
into with their eyes open.
I am of opinion that there should be
judgment in favour of the plaintiff for 6000L and 10,000 fully
paid up shares in the Henderson Consolidated Corporation, Ltd.,

with costs.
Attorney for plain tifi

:

Attorney for defendant

J. A, Baity.
:

W-

S. Webber.

HOLT AND HOLT

Coram

GREGOROWSKI,
G.J.

LIPMAN AND KASSEL.

MORICE, J.
KOCK, J.

HIRE PURCHASE SYSTEM—DELIVERY—TRANSFER OF

1898

DOMINIUM—SUSPENSIVE CONDITION.
The

appellants delivered certain goods to one

on

the condition that the

dominium

instalments had been paid.

Prior

Adam

on

26 September.

the hire purchase system,

in the goods should not pass until all

to the

payment of all
Adams and

respondents got judgment against the said

the instalments, the

levied execution

on

the goods in his possession by virtue of his contract with the appellants.

Held, the dominium in the goods had not passed and that the respondents
to levy execution

were not entitled

against the said goods.

This was an appeal from the decision of Van Leeuwen, J., given
on the 24th August, 1898. The facts appear fully from the

judgment.
Wessels (with

him

in the

Perkins,

O.B.ni).

4:

Coster), for the appellants

:

By

the contract

goods did not pass until payment {Meister v.

dominium
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Holt and
Holt

The condition

:

in the contract

1

Juta, 291

a„^ another

was resolutory,

in the goods passed {Gundelfinger v.

decided 27th June, 1889, not reported

LiPMAN AND Lippert,
Kassel.

(contra)

^^^ ^^^ dominium

Wolf

;

v.

De

Villiers,

The Treasurer-General v.
Bichards, 3 H. C. G. 102
Harvey
;

;

Martin, 5 H. C. G. 167).
Gregorowski,
He distinguished the present case from Quirk's Trustees v.
Assignee of Siddle (3 Juta, 322). In the latter, nothing had been
v.

^

paid.

Digest, 18, 1, 80, 3
Voet, 18, 1, 26
19, 1, 11
Condition of the contract had not been compUed with.
Barry's Executors, 1879, p. 175.
;

;

Wessels, in reply, said that Digest 18,

1, 80,

;

6, 1, 14.

Keyter v.

3 supported his

contention.

Gregorowski, C.J.
This is an appeal from the decision of a
Judge in Chambers. The appellants delivered to certain Thomas
Adams and his wife a quantity of household furniture under what
:

is

known

as the hire purchase system.

A

written agreement at

the time of the transaction (1st February, 1898) was entered into

between the parties whereby

was agreed inter alia that the goods
months he was to pay lOOL
on the signing of the agreement, and thereafter 20L per month as
rent, under the condition that when he shall have paid 2881. 5s.
to Holt and Holt, then, but under no other circumstances, would
the goods become his property. Further, it was agreed that the
ownership in the goods would remain with Holt and Holt, and
would not be passed until the last instalment had been paid. The
were to be hired by Adams

hirer

On

was

it

for eight

to insure the goods

;

and cede the policy

to the appellants.

amount of 288Z. 5s. had been
execution by the respondents, and

the 27th June, 1898, before the

paid, the goods were taken in

the only question to be decided

goods

Adams
parties when

is

with

or

still

is

whether the ownership

with the appellants.

of the

The intention

the agreement was entered into is clear.
but could not pay cash for it. Holt
the
furniture,
wanted
Adams
sell it on credit, but were prepared
prepared
to
and Holt were not
to enter into a modified contract whereby the firm retained tHe
ownership in the goods. It is an elementary principle that
dominiuin is only transferred by delivery, and the delivery which
gives dominium must be such delivery whereby it is intended that
of the

the person making delivery desires to divest himself of the ownership

and

to transfer

it

to

somebody

else.
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In this case the firm, Holt and Holt, did not give delivery with

The firm delivered the goods, but expressly
stipulated in the contract that it would retain the ownership in
them until the sum of 288L 5s. had been paid. I do not find
anywhere that such a transaction is forbidden by law.
Voet, 18, 1, 26, has been quoted to show that such an agreement
could not be made in the case of purchase and sale that the
dominium should not be transferred to the purchaser. It is
obvious that where a contract of sale is entered into, the purchase
price paid and delivery has taken place, there is a presumption
such intention.

that ownership has been transferred

vent any lawful condition being
tract of sale

—the

;

but there

made

is

nothing to pre-

in connection with a con-

purchaser, for example, can stipulate " that

he will not transfer his right of ownership until the purchase

have been paid." In such a case, as it is uncertain
whether the purchase price will ever be paid, the matter is left
in suspense, and although the purchaser may, in fact, have
price shall

possession, he does not get

Digest, 18,

fulfilled.

dominium

1, 80, 3,

until the condition has been

referred to

by Voet, only says that
dominium is not

a contract cannot be one of sale where the

" Sed hoc aut

transferred.

There

it is

condition

locatio est aut aliud

expressly agreed that

it

shall

be

shall be emptio-venditio.

is fulfilled, it

genus contractus."

locatio

;

but when the

It is

sometimes

a question of construction what the intention of the parties was,

whether the condition

is

suspensive or resolutory.

In Keyter v.

Berry's Executor (Buch. 1879, p. 175) the condition was resolutory,

and

until redelivery took place, the ownership remained with the

purchaser.

Instances of suspensive conditions are found in the

cases of Fazi

Booy

v. Short (2

E. D. C. 301)

;

Wolj

v. Bichards

(3 H.O. G. 108); Quirk's Trustees v. Assignee Liddle & Co. (3 Juta,
p. 322) Har combe Bylands v. Trustees of Judelsohn (4 Juta, p. 225).
;

In case of suspensive condition there

and

is

no

sale until the condition

delivery has been previously given, such

has been

fulfilled,

delivery

must be referred to some other contract (not emptioThe incidents of emptio-venditio are not present, and
remains with the owner and not with the conditional

venditio).

the risk

purchaser.

if

In the case of a resolutory condition, the sale

completed, but can afterwards,
be broken (Moyle on Sale,
Liddle

d

Co.,% Juta,

p.

p. 326).

if

163

the condition be not
;

*is

fulfilled,

Quirk's Trustee v. Assignee

1898

jjolt^nd
Holt
lipjjan

and

Kassel.
oiegorowski,
*-''^-
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Chief Justice de Villiers, in speaking of a suspensive condition,
^^y^' " *^^ ™o^6 rational inference, however, is that there

1898

n.TT'.^^
HOLT AND

-

-

Sale whatever,

Holt
LiPMAN AND
Kassel.

pending the performance

of the condition

is no
upon

^^^^^ *^® property is to pass."
There is nothing illegal in this contract

; it must
be carried out
according to the intention of the parties. It is true that in such
Greg^ski,
C.J.
contracts, where one who is not an owner is in possession of valuable property, disappointment may be caused to other creditors.

This

we cannot

tracts.

The

help

there

;

is

no prohibition against such con-

creditors can, however, attach the right of the debtor

under the contract.

The appeal must be upheld, and the

rule

nisi confirmed with costs.

Attorney for appellants

A. H. Tancred.

:

Attorney for respondents

:

STATE

Coram:

H. Sheppard.

V.

GREGOROWSKI,

HELLENWICK.

MORICE J CONTRAVENING OF SECTION 5, LAW NO. 13, 1897—INTERPRETATION OF SECTION 44.-APPEAL BY STATE ATTORNEY
KOGK, J.
WHERE ACCUSED ACQUITTED—LAW NO. 7, 1896.
'

'-

contravening section 5 of Law No. 13, 1897,
summons, and an application was made for the
cancellation of his liquor licence under section 44 and the Landdrost had
refused to make such order. Held, that there was no appeal from such order.
The State v. de Jongh (3 Ojf. Bep. m) followed.

27 September. Where a person was
3 Ocldber.

jjjj ^{,1 ^iot

summoned with

appear

to the

This was an appeal from the Criminal Landdrost of Johannesburg.
The Landdrost had refused to cancel the licence of the accused
under section 44 of Law No. 13, 1897. The State Attorney
appealed from this decision.

Le Clere, for the accused, objected to the hearing of the appeal
on the ground that there was no appeal, as the accused had been
criminally convicted and acquitted. Section 1, No. 7, 1896 Stater.
De Jongh (3 Off. Eep., p. 99). The licence was in the accused's
name. The offence was committed on the 16th June, 1898, and
he ceded his licence on the 20th July, 1898, but before the offence
;
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was committed the Licensing Commission had agreed to the
cession.
Hellenwick went to Europe in April, the oiience was
committed in his absence. Cancellation of licence can only be
appUod for after conviction. Here it was asked for before

1898

s^e
v.

^kk^

conviction.
Gregorowski,
C.J.

Jacdbz, for the State
cession

was given

appeal

is

:

It does

not appear from the record that

in June, nor that the accused

was absent.

The

at the instance of the Attorney-General.

Cur. ad
Postea.

vult.

3rd October.

Gebgorowski,
from a decision

C.J.

:

This

is

of the Criminal

an appeal by the State Attorney
Landdrost Court of Johannesburg.

The respondent was charged with contravening section 5 of Law
No. 13, 1897 (The Liquor Law). The summons was served in
the building where it was alleged to have been sold. The accused
did not appear, and thereupon the Public Prosecutor applied to
have the penalty inflicted provided for in section 44, Law No. 13,
1897.
The alleged offence was perpetrated on the 16th June,
1898.

On

the 20th July, 1898, the accused transferred his licence

to J. A. Schmidt (the present holder).

Under these circumstances

Now section 44 does
under the circumstances therein provided (the nonappearance of the accused) that the licence shall be cancelled, but

the Landdrost refused to cancel the licence.

not

say

it gives him the right to
The Landdrost should, however, have taken
evidence on the merits, and he could then have decided according
to his discretion. It is evident that no one can evade the effect
of his own misdeed, and the penalty provided by law, by merely
transferring his licence.
Here it is probable that the cession of
the licence was the result of an agreement entered into between
the accused and Schmidt before the alleged contravention, and
under these circumstances, as the Landdrost had the discretion
to cancel the licence or not, it is possible that his decision on the
merits was right, because it would be unjust to make an innocent
party suffer. However it may be, we have to decide whether we
will follow the case of the State v. de Jongh (Off. Rep., p. 99), where
it was held that according to section 106 of law on Criminal
Procedure as amended by Law No. 7, 1896, that there is no appeal
by the State where an accused has been acquitted. If it was the

a discretion

is left

cancel the licence.

to the Landdrost,

SOUTH AFRICAN LAW REPORTS

250

V.

all cases where a penalty of
imprisonment or of a fine exceeding 51. can be imposed by a
Judge of inferior jurisdiction an appeal would lie at the instance

WICK.

of the State Attorney, then this intention has not been expressed.

intention of the Volksraad that in

1898

State

'

C.J.

The new section of Law No. 7, 1896, is much involved. The
words houdende toe passing van eenige strajbepaling qualify " all
judgments," and therefore only judgments where a penalty is
provided or imposed are appealable. This interpretation has
this result, that the State Attorney is presumed to appeal from
a sentence where the accused has been convicted, which is seldom
conceivable. It is also not clear what meaning is to be given to
the words is hedreigd, for if the judgment contains a penalty there
is not merely a liability to punishment, but a penalty is actually
inflicted.
We have, therefore, no hesitation in following the
The above is applicdecision in the case of the State v. de JongJi.
There has b^en also another
able to an acquittal on the merits.
point incidentally raised which
decide here, and

it is,

in

how

it

is

not necessary to definitely

far the Court will take in revision a

criminal case at the instance of the State Attorney.

The law,

contained in section 10 of the Proclamation
dated 9th August, 1881, confirmed by section 1 of Law No.3,1883,
and sections 7 and 8 of Ord. 5, 1864. In the case of the State v.

regarding revision

is

Eep. 241) the Court consisting of two judges found
term of these sections to give an opinion as a guide
to the State Attorney with regard to any law point decided by a
Landdrost whereby an accused has been discharged. The Court,
however, intimated that it would not review or set aside the

Ambara

no

(2 Off.

difiiculty in

decision of the Landdrost under sections

however wrong
was not a gross

the decision of the

8,

Landdrost

Ord.

5,

1864, for

may have

been

it

This opinion must in the future be

irregularity.

considered as a guide for the lower Courts, under the condition,
naturally, that the Landdrosts will take this opinion into consideration.

I

have

this objection against giving opinions that

it

The lower Courts could treat such
is not usual to give them.
opinions with contempt, and the Court would be powerless to
compel their respect.

If

the presumption

is

that the lower Courts

bound to respect the opinion of the High Court, then there
could be no difficulty to go further, because the prosecution could,
relying upon the opinion, charge the accused again for the same
Therefore, it appears to me that if
offence on a fresh summons.

are

'

:
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is on an exception or preliminary objection
which does not free the accused from again being charged for
the same offence, and the Court finds that such decision is wrong, it
would be simpler and save trouble if this Court, instead of
merely expressing an opinion, should in the usual way refer the
case back for trial on the merits.
If we have to uphold the decision
in the case of the State v. Ambara, then it appears to me that this
would be the proper way to do so.

the decision of the Court

Attorney for appellant

:

Attorney for respondent

1898

State
V.

HellenWICK.

C.J.

0. Ueckermann, sen.
:

P, de Koch.

WEBER AND OTHEBS

Coram

GREGOROWSKI,

V.

C.J.

AFRICANDER

MORICE, J.
KOCK, J.

G. M. CO.

1898

BREACH OP CONTRACT—DAMAGES—7iVJ f7ie/.4 SINE DAMNO28 September.

RES INTER ALIOS 'ACTA.
In an action for damages, damnum must be proved.
with A. in which he undertook
tract to

W.

against P.

to execute,

mth a

P. entered into a contract

P. made over this conW. should have no recourse
A. refused to receive any more coal, and

to deliver coal to

A.

stipulation that

After a certain time,

thus broke his contract with P.

P. thereupon ceded his right of action

who sued A. for damages for breach of contract. It was
held (per Oregorowski, C.J. and Kock, J.,Morice,J.,dasa.)that P.had really
suffered no damage by the breach of contract by A., and that therefore W., as
cessionary from P., could not recover any damage from A.
Per Morice, J. : The contract between P. and W. is res inter alios acta,
and W. is, as cessionary from P., entitled to damages from A.
against A. to W.,

,

This was an action for 5500Z. damages for non-fulfilment of contract, under the following circumstances.
The Pilgrimsrest

Mining and Estate Co., Ltd., entered into a contract on 23rd
February, 1897, with the defendant company, whereby the
Pilgrimsrest Co.

bound

itself

to dehver to the defendant during a

period of twelve months a certain quantity of coal per day.
coal

had

to be delivered at the

mine to the defendant.

The
The

SOUTH AFRICAN LAW REPORTS
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Pilgrimsrest Co. did not wish to carry the coal

itself,

and

therefore,

February, 1897, a further contract was entered into

WeeeTand °^
Others
between the Pilgrimsrest Mining and Estate Co. and the plaintiffs,
xVfbicandbr "whereby the latter bound themselves to take over and carry out
^^*'^

G. M. Co.

at a fixed tariff, the obligation of the Pilgrimrests Co. under the

contract entered into by
carriage

it

with the defendant, as far as the

on the coal was concerned.

Art. 8 of this latter contract read as follows
of the second part (the plaintiff)

:

"

The

parties

hereby undertake to take over

and carry out without recourse upon the

parties of the first part

(the Pilgrimsrest Co.) the terms of certain contract between the

Africander Co. and the parties of the
transport of coal

is

first

part in so far as the

concerned, and subject to the penalties of

the said contract with which the parties are acquainted."

About the end

of

March, 1897, the defendant broke the contract
plaintiff obtained, on 6th

with the Pilgrimsrest Co., and the

December, 1897, from the Pilgrimsrest Co., cession of its right of
action for damages against the defendant, so far at least as concerned the breachof the contract with regard to the carriageof coal.
The plaintiffs maintained that the loss suffered by the Pilgrimsrest Co.

amounted

to as

much as

it

would have to pay the plaintiffs
by them in con-

as compensation for the loss of profit suffered

sequence of the non-fulfilment by the defendant of the aforesaid
contract, of 23rd February, 1897, and that the loss of profit
amounted to 5500Z. For this sum the plaintiffs sued by virtue
of the cession from the Pilgrimsrest Mining and Estate Co., Ltd.
plaintiffs had waived any right
and Estate Co., Ltd., and
Mining
of action against the Pilgrimsrest
granted by the said
action
of
that claiming under the cession
further denied that
was
company they were not entitled to sue. It

The defendant pleaded that the

the Pilgrimsrest Co. had suffered any damage.
Wessels (with

him Curlewis and De

Korte), for the plaintiffs

:

appHcable here as in cases of insurance
The same
Bank v. Giison, decided 1st September,
Standard
companies. See
Assurance Co. v. Heys (Off. Eep.
Union
1890, and Commercial
principle

Vol. IV., p. 563).
Pilgrimsrest Co.
par. 101, p.

and

is

The contract between the

is res inter alios

acta.

plauitiffs

and the

See Mayne on Damages,

Where a person takes out an accident policy
he does not lose his remedy against the injurer.

433.

injured

is

SOUTH AFRICAN LAW REPORTS
Keet V. Solomon and Bradley

(Off.

In the case of

Rep., Vol. V.).

contracts of sale I admit the principle

is
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different.

1898

Weeee and
Othbes

Esselen (with
rest Co.

What

had

him Duxbury),

loss of profit is

damages.

not responsible to

to the ground.

If

the Pilgrims-

It is

it

admitted that the Pilgrimsrest Co.

plaintiffs,

The

:

would have to prove damages,
there here ?
The plaintiffs have waived

instituted action,

their right to
is

for the defendant

and consequently the action

plaintiffs

falls

could not force the Pilgrimsrest

Co. to grant a cession of action.

There is no difference between damages
and damage which one could have suffered. What is the
suffered by the Pilgrimsrest Co. on the day when the defendant

Wessels, in reply

:

suffered
loss

gave notice that it did not wish to continue the contract ? It
the difference between the contract price and the price at which

is

It makes no difference by whom the
was delivered. The Pilgrimsrest Co. was bound to pay over
the amount to the plaintiffs, but instead of suing and then paying

coal could be delivered.
coal

over,

it

gave a cession of action.

The majority of the Court (Gregorowski, C.J., and Kock, J.)
was of opinion that there must be absolution from the instance
with costs, on the ground that no damages had been proved, as
the Pilgrimsrest Co. had made over its obligation without recourse,
and therefore could have suffered no damage by the breach of
contract.

MoRiOE,

J. (diss.),

to damages.

If

was

of opinion that the plaintiffs were entitled

the Pilgrimsrest Co. had sued, the defendant could

not have pleaded that the Pilgrimsrest Co. was protected against
breach of contract (Sedgwick on Damage, par. 67
Mayne on
;

Damage,

par. 101).

plaintiffs

was

if

The contract between the Pilgrimsrest and the

res inter alios acta, a collateral contract.

Therefore,

the Pilgrimsrest could sue, the plaintiffs could do so too after

the cession of the right of action.

He was

therefore of opinion

that judgment should be given in favour of the plaintiffs.

The following written judgment was afterwards handed

in to

the Registrar.

Gregorowski,

C.J.

:

On

23rd February, 1897, the Pilgrimsrest

"•

q. M.'co.

Morice, J.
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Mining Co., Ltd., entered into a contract with the defendant.
1898
"^^
This contract dealt with the delivery of coal for a period of twelve
Weber and
months to the gold mine of the defendant at a certain price, viz.
Others
„,

i

Afrioandek
G. M. Co.

Gregorowski
C.J.

i

•

'^^ Pilgrimsrest Co. had its coal mine at GroenKroonstad, and the coal had to be
conveyed from there to the gold mine of the defendant, near
Klerksdorp, a distance of about twenty miles. On 24th February,
^^"

^^^' P®*" *°'^"

fontein in the

district of

1897, the Pilgrimsrest Co. entered into a contract with the plaintiffs

by which the

latter

bound themselves under

certain conditions

to take over the obligations of the Pilgrimsrest Co. in respect of

the carriage of coal to the coal mine of the defendant at a freight

In this contract the following sentence

charge of

2s. 9d.

per bag.

appears

"

parties of the other part (the plaintiffs) undertake

:

The

hereby to take over and carry out without recourse to the parties of
the one part (the Pilgrimsrest Co.) the terms of a contract between

the Africander Co., and the parties of the one part as far as the
carriage of coal

is

concerned and subject to the obligations of the

said contract, with the terms whereof the parties are acquainted."

After the plaintiffs had conveyed coal for a couple of weeks, the

defendant stopped work at the mine and refused to receive any

more coal.

It is

admitted that the plaintiffs have no action against

the Pilgrimsrest Co. for any damage they may have suffered through
the wrongful act of the defendant, for the Pilgrimsrest Co.
tected by

the clause just quoted

by me.

however, the Pilgrimsrest Co. ceded

its

On

is

pro-

6th December, 1897,

right of action to

damages

against the defendant, as far as concerns the breach of contract

with regard to the carriage of
this cession

and therefore

damages.

the

damage

By

virtue of

as cessionaries of the rights of the

Pilgrimsrest Co. the plaintiffs
of 5500?.

coal, to the plaintiffs.

now

sue the defendant for payment

This amount, the plaintiffs say, represents

or loss of profit, in regard to the carriage of coal,

which the Pilgrimsrest Co. has suffered in consequence

of the

non-

by the defendant of the first-mentioned contract. The
calculation is made on the basis that, at 2s. 9d. per bag, a profit of
500L per month could have been made. The defence is that the

fulfilment

Pilgrimsrest Co. has suffered no damage, because as far as concerns

the carriage of coal

whereby

all

it

recourse to

entered into a contract with the plaintiffs
it

was excluded in case the Africander Co.
The plaintiffs have suffered damage

should break the contract.
this fact

cannot be denied

;

;

but not the Pilgrimsrest Co,

SOUTH AFRICAN LAW REPORTS
Two directors of the Pilgrimsrest
been called by the
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Co. have given evidence, having

and they

i898

which also wbbbr'and
Othees
is quite evident, that the company has suffered no damage.
The
first contract speaks of 2L 10s. per ton as the price of coal delivered
afeicandee
to the Africander Co., but it appears to be admitted that 2s. 9d. G. M. Co.
per bag represents the charge for carriage, and therefore it is not Qregorowski,
C.J.
necessary to say anything aljout the circumstance that the first
contract makes no separate mention of the price of carriage. The
plaintiffs

plaintiffs,

declare, a thing

are in an unfortunate position.

damage through the Africander

They have suffered
work and

Co. having stopped

broken its contract, but they have no recourse against the Pilgrimsrest Co., with which they made their contract. They cannot sue the
Africander Co. directly, because they made no contract with that

company.

They can sue it only by means of a cession of action.
them in no better position than the party from
whom they obtained the cession. We must look upon the case
as though the Pilgrimsrest Co. was the plaintiff.
The question is, Can the Pilgrimsrest Co. recover damages
although it has suffered no damage ? Mr. Wessels contends that
we have nothing to do with the contract between the Pilgrimsrest
Co. and the plaintiffs
that contract is res inter alios acta. We
must calculate in abstracto the profit which the Pilgrimsrest Co.
would have made by deducting from this contract price the
expenses of carriage as sworn to by the witnesses. During one
month one would have to spend 325Z. in order to carry the required
coal
but on the other hand, one would get 825L per month as
This cession places

;

;

the price of carriage. There

is

thus a profit of 500L per month.

In other words, the counsel for the

plaintiffs maintains,

if

I

understand him rightly, that we must calculate the damage not
in concerto, but in abstracto. This appears to me to be rather
nonsensical.

If

a person has suffered no damage by breach of

We do not require any
measure of damages, for there are no damages to assess. It was
further contended on behalf of the plaintiffs that there is a simicontract he can recover no damages.

larity to the case of a person

who has

already been indemnified

by an insurance company, and nevertheless sues
breach of contract.
with, it

and
the

is

This comparison

is

for a delict or

not happy,

for, to

begin

supposed that the person who sues has suffered damages,
entitled to compensation from the person who has caused
is

damage

;

whereas in the present case the Pilgrimsrest Co. has
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no damage, and therefore cannot be compensated by
any one. The position of a plaintiff who has been iademnified
by an insurance company is this " I have suffered damage it is
Othbbs
"•
true the insurance company has indemnified me, but the defendant
Apeioander
has nothmg to do with that. I demand damages which the
G. M. Co.
defendant has actually caused me. On the date of the breach of
Gresorowski
C.J.
contract my right to recover compensation from the defendant
was estabhshed, and this right has not been destroyed by the fact
that an insurance company subsequently indemnified me." On
1898

suffered

""^

:

•

1

;

1

the other hand, the position of the present plaintiffs (clothed with
the rights of the Pilgrimsrest Co.) is this " We have suffered no
:

damage, and could not suffer any damage, because we had shifted
the contract on to the shoulders of others but the latter have
suffered damages under their sub-contract, and these damages
;

we wish

to recover."

We must look at the position of parties at the date of the breach
of the contract,

and

at that date the Pilgrimsrest Co. was not

injured by the action of the defendant, however unlawful that
action may have been. It had no action, and a contract with
an insurance company would not have created any action.
It is true that in England nominal damages are sometimes

awarded where there has been a breach of contract without damage,
but our law requires a definite damnum to give rise to an action
The case where a right which may be valuable in
for damages.
the future is denied is the only case where damnum would be
assumed in consequence of an unlawful act.
There must be absolution from the instance with costs.
Attorney for

plaintiffs

P. J. de

:

Attorney for defendant

:

KocL

E. Booth.
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BAUMAN.

F. X.

Coi am
GREGOROWSKJ,
:

OWNERSHIP—POSSESSION—GENERAL BOND—ATTACHMENT
BY MESSENGER OP COURT—APPEAL.
H. passed a general bond on the 5th April, 1898, over his movable property in
favour of the respondent. H. retained possession of the property which was
used by him.

On

the respondent

and

the 5th July, 1898,

an agreement was

T., the sister-in-law of H., that she should take possession

which order was granted, and against

this

an appeal was

lodged.

The goods were legally attached by
The goods were bonded to respondent, but he had
no proper possession of them when attached.

Coster, for

the appellant

:

the messenger.

The question is who had possesSeven days before the goods were attached Hobi gave up
possession and left the business.
Esselen, for the respondents

:

sion ?

Geegorowski,

C.J.

a general bond over

:

On

the 5th April, 1898, Louis Hobi passed

movable property

all his

Bauman, the respondent,

in favour of P.

as security for a debt of 100?.

X.
The

goods remained in possession and were used by the debtor as forming part of his stock-in-trade which he sold from time to time.

On

the 5th July, 1898, a document was drawn up by which

Bauman, who

lived at Johannesburg (the goods were in Krugers-

dorp), appointed one Aimie

Trumpay, the

sister-in-law of Hobi,

to retain these goods in her possession against a

month

per

The
in

for hire.

The goods

still

sister-in-law lived with Hobi.

Johannesburg.

On

the

payment

of

1?.

remained in the shop of Hobi.

The document was drawn up

19th August,

obtained judgment against Hobi for 48Land

1898,

the appellant

101. interest,

out a writ of execution on the 26th August, 1898.

and took

On

the 9th
September, the messenger of the Krugersdorp Landdrost received
this writ for execution and went to Hobi's place and ask him to

pay the

writ, or to point out sufficient goods.

WEN,
KOCK,

J.
J.

entered into between

of the goods on his behalf and pay £1 per month for hire. Appellants
obtained judgment against H. and took out a writ of execution against the
The respondent applied for an order to the Landdrost to have
goods of H.
the writ set aside,

C.J.

VAN LEEU-

Hobi stated that

he could not pay, and that he had no property, as the goods there
Notwithstanding the protest of Hobi and
belonged to Bauman,

1898
3 October.
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Annie Trumpay the messenger took the goods in execution. When
discovered that the goods which were pledged to him by
iONKIU AND
111
T J
Dff Pmssb his notarial bond had been attached he apphed to the Landdrost
of Krugersdorp to set aside the execution which the Landdrost
P^'x
1898

"^

rr

Bauman

1

Bauman.
GregOTowski,

^

J-

granted, and against this order the execution creditor

The Landdrost

now

appeals.

in his reasons states that the messenger

had acted
wrongly in taking the goods in execution, as he should have made
a return of nulla hona.

He

seems to have given a very technical meaning to the word
and says that Hobi had not refused to point out goods,

" refusal,"

but had bona fide stated that he had no goods, and the messenger
was bound by this statement, and that he had no right, as in the
case of a refusal, to point out goods to levy execution

an application should

first

have been made to him

goods declared executable.

The question

This contention

is

to

;

and that
have the

entirely wrong.

whether the messenger had the right to take the
goods in execution, and whether they were liable to execution as

Bauman had

is

a right of preference ?

It has often

been held in

this

Court, that a fignus frcetorium (an attachment by the messenger

by

virtue of a judgment)

previous notarial bond
of the

debtor.

if

is

preferent to a pledge obtained by a

the goods pledged remain in possession

Keet v. Dell, 2 Kotze, 127; Moller v. Natal

Bank, 11 Off. Eep. The Natal Bank v. Martinus d Co., 2 Off. Eep.
Quin v. Mego, 2 Off. Eep. The only question is whether
p. 132
Bauman or the debtor was in possession of the goods at the time
The goods were in the place of business of
of the attachment.
the debtor. They were at his disposal at least until the 9th July,
1898. A document was then drawn up at Johannesburg by which
;

;

who lived with him, should take
Bauman. The goods remained
where they were, and were used and sold as previously. No change
took place except the drawing up of the document. I am of
the sister-in-law of the debtor,

possession of the goods on behalf of

opinion that this cannot be considered to be taking of possession
sufficient to prejudice creditors.
This case has much
in common with the case of Long v. Randall (1 B. D, C. 62).
The

by Bauman

appeal must therefore be allowed, and the original apphcation
refused with costs.
Attorney for appellants

:

Attorney for respondents

P. J. de Koch.
:

W. A. Tindall.

:

;
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TURFFONTEIN ESTATE, LIMITED,

Coram,

GREGOROWSKI,

V.

C.J.

REITZ NO., MILLER AND TOBIANSKY.
OWNER ALONE ENTITLED TO WERE—GOLD LAW

SECTIONS

55—V.R.R. 22nd SEPTEMBER, 1897, APPLICABLE
TO WERVEN GRANTED BETWEEN 1885 AND 1891.

31,

The

and for an interdict.
was the registered owner of the remain-

ing portion of the farm Turffontein No. 219, district Heidelberg

that on the 1st November, 1889, one Rossettenstein had entered
into a written agreement of lease with one Paul Ras, the then

owner of the farm, and that since the date of the said agreement
the farm was proclaimed as a public diggings, but had since been
that the said Rossettenstein had in March, 1891,
deproclaimed
;

ceded one-fourth

interest

in

said

contract to

the defendant

Tobiansky, and in December, 1897, ceded one-sixth of his interest
in said contract to the defendant Miller, the second defendants
contend that they are entitled to get from the Government a
werf and mijnpacht by virtue of the Gold Law, and contend further

that they are entitled to the mineral rights in or under the ground
leased.
it is

The

plaintiff

the plaintiff

contends that

company

;

if

any one

is

entitled thereto

that notwithstanding protest the second

defendants allege that on their application the Government had

granted them a werf on the said farm Turffontein

;

that an

approved diagram of such werf does exist, and the said defendants
have applied for a mijnpacht on said werf wherefore the plaintiff
;

claims that the Court shall declare the plaintiff to be entitled to

the werf and also to the mineral rights, and the diagram shall be
declared null and void, and that the

first

J.

1898
7 October.

for a declaration of rights

plaintiff alleged that it

K.OCK,

ONLY

Where ground on a proclaimed digging had been leased "loith the owners' rights
and claims thereto without any exception" and the ground was subsequently
deproclaimed, and afterwards the Oovemment gave notice that the ground
would again he proclaimed, and on the lessees alleging to be owners of the
mineral rights applied for a werf and for a mijnpacht on said werf, the
plaintiff, ns owner of the farm, objected. Held, they were entitled to the
mineral rights on the ground leased.

This was an action

VAN LEEUwen.j

defendant be interdicted

—

SOTJTH AFRICAN
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from issuing a mijnpachtbrief as applied for by the second
The defendants pleaded specially that Eossettenstein,
T KFFONT IN defendants.
Estate,
from whom the second defendants held their title, was by virtue
iMiTED
^j! j^^g contract with the then owner, entitled to all the owner's
Reitz N.O., rights without any reservation whatsoever
that the farm at that
ToBiANSKY. time had been proclaimed, and that Eossettenstein had obtained
all rights which an owner was entitled to on a proclaimed farm
under the Gold Law, and consequently the mineral rights that
the plaintiff had notice of this and acquiesced therein.
1898

;

;

Esselen (with

him

owner had no mineral

Wessels), for plaintiff

:

The application

rights.

connection with a portion of werf ground.

At that time

the

referred to was in

In 1889 there existed

no rights to lay out a werf and to obtain a mijnpacht, the owner
was only entitled to portion of the licence moneys. The only
rights the owner had were such as existed in 1889, not mineral
rights subsequently obtained.

ment

Before proclamation the Govern-

dealt only with the owner.

Coster (with

him Lohman),

for second defendants

By

;

Eesolution of the 22nd September, 1897, defendants'
werf was indisputable.

He

Volksraad

title

to the

referred to Hossettenstein v. Minisier of

Mines, decided 1st March, 1897 (not reported).

The second Volksraad Eesolution of 22nd September, 1897,
was accepted as notice by the first Volksraad

Art. 1219, which

on 12th October, 1897, referred to, reads as follows " The second
Volksraad, having dealt with the Commission's report in consequence of the Eesolution of the Hon. second Volksraad, Art. 723,
dated July 1 897, and the further charge contained in the Eesolution,
Art. 930, dated 19th August, 1897, re titles to werven on pro:

,

claimed farms, confirmed and secured between the years 1885 and
1891,
(1)

now under

to
as
(2)

discussion, resolves

The homestead grounds (werven) confirmed by the Government which have been properly surveyed and reduced
diagram are hereby declared indisputable
no legal dispute exist.

in so far

To accept the report of the Commission as notice and to
instruct the Hon. Government to act in accordance with
the said report of the commission during the recess of
the Hon. second Volksraad."

:
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The Court held that the second defendants were entitled to the
1898
mineral rights on the ground leased, seeing that the lease gave xubffontbin
Estate,
the lessees all the owner's rights, but that they were not entitled
to a werf which could be obtained only

by the owner. Further,
«.
that the Volksraad Eesolution of 22nd September, 1897, apphed ^^"== ^.C,

iVLILLEB AND
1
only to werven which had been granted between 1885 and 1891, Tobianskv.
and cancelled the werf which had been granted to the second
•.

,

1

•

1

1

defendants.
Costs of interdict which had been granted ordered to be paid
by the second defendants.
Attorney for

plaintifi

:

W.

Attorney for defendants

S.

S.

:

Webber.

K. Lingbeck.

THE STATE

v.

MAHOOJEN.

Coram,

GREGOROWSKI,
C.J.

EXAMINATION—NECESSITY FOR—THE
CRIMINAL PROCEDURE ORDINANCE, SECT. 57.

PRELIMINARY

ESSER,

WEN,
Where an indictment had been served on a prisoner on the 26th August to appear
on the 30th September and plead thereto and he had been committed by the
Landdrost for trial on the 13th September, 1898, it was contended at the trial
that the proceedings were null and void according to law and the conviction
wrong, the question having been reserved for the full court

;

Held, that the

proceedings were in order and the conviction good.

This was an argument on a point of law reserved by the Judge
of the Circuit Court at

Ermelo.

The

facts

appear fully from the

judgment.
Coster, for the prisoner

:

The fact that the prisoner was committed
makes the proceedings

for trial after the service of the indictment

void according to the Criminal Procedure Ordinance, section 49.

The exception was taken before the prisoner pleaded

;

Law

No.

7,

1896.

Curlewis, for the State

ment on the 3rd June.

:

The prisoner had already made

J.

VAN LEEU-

his state-

Beg. v. Houghton and WrigJit, 2 E. D. 37,

J.

1898
II October.
8 November.
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The State
Mahojen.

Van Leeuwen,

J.

The State Attorney is not bound to hold a
preliminary examinaThe State Attorney gave instructions on the
15th August

tion.

*° *^^ Public Prosecutor to close the preliminary
examination,

and the indictment was served on the 28th August.

The prisoner

has not been prejudiced.

Van Lbbuwen,

J.

:

Circuit Court at Ermelo,

The accused was indicted before the
on the 30th September, 1898, for the crime

of murder.

At the trial, counsel for the accused asked that the
following point should be reserved, viz. that the indictment
was
served on accused the 26th August, 1898, to appear and plead
thereto that, contrary to law, he was charged before the Land;

drost of Ermelo and committed for trial on the 13th September,
1898, and that consequently the conviction is bad. The question
is,

therefore,

void.

I

am

whether the proceedings at the trial were ipso jure
of opiaion that it must be answered in the negative.

In terms of section 57 of the Criminal Procedure Ordinance the
State Attorney can, after the receipt of the evidence given at the
preliminary examination, give such instructions as he
sider advisable for the irial of the accused.

The

may

instruction

given by the State Attorney one month before the

trial

con-

was

because,

through the High

Sheriff, he had called upon the accused to appear
on the 26th August, and at the same time had him served with an
indictment. Nowhere in the law does it appear that a summons of

this

kind to answer a charge

is

insufficient,

and nowhere in the law

that in the absence of a formal committal the proceedings are void.

The committal by the Landdrost

is

an unnecessary formality, in

the absence thereof or in ease of not being done in time it does
not affect the legality of the trial if the State Attorney in terms

had acted otherwise.
Confining myself to the point reserved, I cannot see there

of section 57

is

any ground for agreeing with the contention of counsel for the
accused, and the objection therefore is bad, and the point raised
should be decided in favour of the State.
It might have been different if objection had been taken against
an irregularity which had taken place at the preUminary examination, viz. that the provisions of section 52 had not been comphed
with regarding the taking down of the statement of the accused,
which statement together with the other evidence should have
been submitted to the State Attorney.
I think that an accused may

—

;
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be prejudiced

if

he

is

committed

for trial without hearing

what he

has to say.

1898

The State

This point, however, as I understood, has not been reserved
for the decision of the Court

and therefore

it is

j^j^^q^jj^j^,

unnecessary for

T'

'

the Court to decide

Gregorowski,

^^e^

it.

C.J.,

and Esser,

J.,

were of the same opinion*

MATABELE SYNDICATE

Coram:

GREGO
ROWSKI,

V.

C.J.

MORICE,

LIPPERT AND OTHERS.

esser,

J.
j.

1898

PARTNERSHIP—REMUNERATION FOR SERVICES BY A PARTNER
—DELIVERY OP SHARES—MEASURE OE DAMAGES.
L. claimed a certain amount of remuneration for special services rendered to a
partnership of which he was a member, and claimed to debit the plaintiff

with certain shares belonging
without

its

partnership, which he had disposed of
Held, that in the absence of any special
such remuneration and that he was bound to

to the

knowledge or consent.

agreement he was not entitled

to

when the judgment
Per Morice, J. : tlwi under the particular circumstances of
the case, L. was entitled to a remuneration for his services, and that he was
only bound to pay for the shares according to the price they stood at when he
deliver the shares or their value according to their price

was

satisfied.

sold them.

In September, 1897, judgment was given in favour of the plaintiff.
The defendants were declared to have acted as trustees in obtaining
a concession of the 17th April, 1891, from King Lobengula, and

were ordered to give an account of their dealings in coimection
therewith within four months. The defendants filed an account
in which Lippert claimed
(1) The costs of a certain journey to Matabeleland
(2)

That

he, Lippert,

was

entitled to the

sum

for his services in obtaining the concession
(3)

The
to

of 10,787?. 8s. 5d.

from Lobengula

company with 2050L
Eenny Tailyour and Boyle
right to debit the

;

2s.

;

Ud. paid

Octdbt
„?^,?f'.°^l'':
21
November.

:
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.^

(4)

The

s™™:

,,s

j!'

„.

[.0)

ihe

right to sell the concession to
the B. S. A. Co., and that
'""^^^'^ *° ^'^^ ^ith the proceeds
;
^.^l
right to debit the plaintiffs
with 4500 shares in the

Concessions Company, and 450 shares in the
l""'^^^
B.
S. A. Co., Ltd., which were
bought up under the item

—

CL^."""

sundries.
(6)

The

right to give

Eenny, Tailyour and Boyle 7500 shares
and 500 shares in the U. C. Co.

in the B. S. A. Co., Ltd.,

The plaintiff disputed Lippert's claim and
asked for the amendment of the account. The further facts in the
case will appear
more fully from the judgment.
Leonard (with him Coster and Curlewis), for the defendants
not lay in the mouth of the plaintiff to say that Lippert
journeyed. on his own behalf. He was not a fraudulent trustee,
It does

he must be taken to have acted bond fide.
tive.

The

The

trust

was construc-

All the principles of a honct fide possession are applicable.
money paid to Boyle and Tailyour in Matabeleland was his

own money,
refunded.
tion.

it

was necessary expenditure

A partner is generally not

According to our law a trustee

Voet pro

;

he

is

entitled to be

entitled to special remunerais

equivalent to a manda-

As to whether Lippert should
give shares or pay damages he had no written or verbal notice.
He came out openly with what he had done. The protest of the
tarius.

socio, 17. 2. 19.

He never

minority does not change his bona fides into mala fides.

considered himself as a partner until the Court declared him such.
Story, section 182, note Savigny on Possession, p. 96,

1.

8.

In

May, 1892, they knew he had obtained and sold the concession.
They could therefore have obtained an interdict. The summons
shows they only want to share in Lippert's gains, they did not
want the Chartered shares.
Wessels (with him Esselen), for the plaintiff The Syndicate
a partnership, there is no difference in its essentials. Story,
:

is

Partnership,
p.

sect.

182.

380: Pothier, Societeiten

Lindley on

Partnership,

(v.d. Linden),

p.

119.

5th

edit,

Voet

refers

to 5 H. Cons. 552, which deals with a custom in Rotterdam
which had been followed in a certain case. In Parr v. Crosbie,

5 E. D. C. 197, Voet's quotation

herewith.

was

referred to in

connection

There was no agreement as regards 25 per

cent.
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letter of the 7th September shows the contrary, 50,000
Chartered shares were obtained for the partnership. On the 9th

i898

ji^^jj^b

October his position had changed, and he knew that some of the Syndicate
members of the Syndicate took the view that he was not justified lippbrt and
Othbks.
to deal with the shares.
(Voet, 22. 1. 28. quod id interest, etc.)
Was he put in mora by this notice ? On the 1st September he Morioe, J.

had notice of the resolution. {Bristel v. Bust Bigelow, Leading Cases
on Torts, p. 309 Owen v. Bouth, 14 C. B. Eeports, 336.) Stock
comes under the description of chattels price on day when it
ought to have been delivered, not price at time of trial should be
looked to. {Wolff v. Pickering, 12 Juta, 429.) Lippert is bound to
pay interest from the date of sale. (Farwatt v. Whitehouse, 1 E. &
M. 132 Lindley on Partnership, 5th edit. 391.)
;

;

;

Leonard, in reply
tiff

:

There was negligence on the part of the plainJ., in the case of the " Star").

(vide the notes of Ameshoff,

Defendant can only be punished

This was in August, 1892.
he acted mala fides.

Cur. ad
Postea.

21st

if

vutt.

November, 1898.

MoRiCB, J. This is practically a continuation of the case between
the same parties in which judgment was given on the 4th December,
:

1897.

By

that judgment

it

was declared that Edward Lippert,

Kennie, Tailyour and Boyle had acted as trustees for the Matabele

Syndicate in negotiating for and obtaining a certain land concession
from the Matabele King Lobengula on the 27th November, 1891.
They were ordered to render an account of their dealings with the
concession the account, if necessary, to be later on debated before
;

In terms of this order Lippert has rendered a certain
account to the plaintiff. From this account it appears that Lippert
the Court.

received from the Chartered Company 12,300Z., more or less, in
money, 20,000 shares in the Chartered Company, and 20,000
shares in the United Concessions Company. Out of the Chartered
Company shares, viz. 7500 were given to Tailyour and Boyle,

according to agreement with the persons
obtaining the concession

;

who were

given legal assistance and help otherwise to Lippert
ing Chartered

to assist in

2150 were given to persons who had

Company shares, about

about 12,600Z., being more or

;

the remain-

10,000, were sold in 1892 for

less at 12s.

per share.

Out

of the

United Concession Company shares 5000 were given to Tailyour

—
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and Boyle, 4600 to other persons who rendered services to Lippert,
and the remainder, about 10,500 shares, were sold for more or
„
Lippert has thus received m all about 21,1001. From
Syndicate less 3000L
1898

""^

LippBKT AND
OiHBEs.
Morioe" J.

amount he deducts 400Z. as travelling expenses. 25002. has
been paid to Tailyour and Boyle. He claims 10,784Z., being
*^^^

^^

P*^^ ^®^*- °^

And

^^^

"^^^ profits

as remuneration for special services.

the balance 10,784Lhe admits to be owing to the Syndicate,

subject to a contingent claim of Shepstone for 50,000Z., for which

amount

he, Lippert, has been sued,

of the Syndicate.

which he says if owing is a debt
In the petition of the attorney for the Matabele

Syndicate many items of Lippert's account are disputed.
mately the following questions only were disputed

Ulti-

:

(1)

(2)

(3)

Was Lippert

entitled to remuneration for his special services,

and if so, for how much ?
Must he deliver the shares of the Chartered Company and
United Concession Company, or can he credit the Matabele
Syndicate with the price at which he sold them ?
Is he,

Lippert, entitled to debit the Matabele Syndicate

with the shares which he has bought up under the item
" sundries," viz. shares given to lawyers and others

(1)

who

had given him assistance ?
With reference to the first question whether Lippert

entitled to remuneration, the ordinary rule

not entitled for his services.

The reason

is

is

that a partner

is

is

that in ordinary and

usual partnership, the partners are bound to give their services
to the partnership.

Thus, when two or more persons are in

partnership, as for instance as merchants or attorneys,

it

would be

absurd that they should be paid for their services as merchants or
attorneys.

There

are,

however,

many

partnerships where

it

is

expected the partners will contribute nothing more than money.
In these cases if the partner who is alone obliged to contribute

money

also renders services, he expects payment for such services
from the partnership, even as from a third person. Thus, no one
would contend that an attorney who does professional work, or a
merchant who supplied goods to a gold mining company or
prospecting syndicate of which he was a shareholder, was not
In the case of the Matabele Syndicate the
entitled to payment.
Thus according to the deed of
practice was to pay for services.

partnership of the 14th May, 1887, the partners were divided into
" supporters " and " adventurers," Tailyour and Boyle.
The
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" supporters " had to supply the funds, they were not compelled to

do anything

On

1898

else.

Marble
was stipulated that " the adventurers " Syndicate
whole time and attention to the objects of the lippbkt and

the other hand,

" shall give their

it

Others.

said partnership."

In consideration thereof they were entitled to one-quarter of

Morioe, J.

Also, when the Syndicate was
reconstructed the " adventurers " Tailyour and Boyle, were to

the profits of the partnership.

payment for their services.
payment for services was subse-

get one-quarter of the shares without

The same

principle as regards

quently followed by the Syndicate.

appears thus (although

It

not very clearly) from the minutes of a meeting of the Syndicate
held on the 5th September, 1891, that
action against

Syndicate at his

Kudd

if

Lippert uistituted an

Rhodes and Eudd on behalf of the
own expense the Syndicate would give him oneor

quarter of the proceeds.

When we

take the circumstances of the

case into consideration, there can beno doubt that Lippert

is

entitled

to remuneration for his services inconnection with the land con-

Even with regard

cession.
is

to the concession for minerals, which

not in dispute, the Syndicate owes

much

to Lippert.

On

the

7th September, 1891, he writes with reference to the mineral

more or less justification). " As
you are aware our total interest and that of the Universal Company
concession (undoubtedly with

did not exceed 15 per cent, in

For

all in

the Syndicate, of which I hold

have been working
doing the whole
all the negotiations
have
correspondence with Matabeleland
found almost all the necessary money which I had advanced
not one single member doing the slightest stroke of work or
contributing a single idea to the business. Through Syndicate
matters I have become deadly enemies with Rhodes and with
personally 6 per cent.

this small interest I

the whole thing up for more than two years

;

;

;

;

Rudd, and am by them dragged through the mire in the papers
on every possible opportunity. I have worked in the law suit
for the Syndicate and they decline to pay even a portion of the
expenditure." With regard to the land-concession to which
this action* relates Lippert did still

the work

of the " adventurers."

more.

He

He

himself performed

undertook a journey to

Matabeleland in 1891 when few whites had been there, and waited

on King Lobengula until he granted him the land-concessions.
He was obliged, while busy in obtaining the concession, to neglect
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which were

his other businesses

of great consequence.

be no doubt that in the same

Matabele

tlierefore

Syndicate

in the matter of the land concession, that

way

There can

as the Court held

Lippertmust be presumed

LippERT AND to have acted for the Syndicate, so also the Syndicate must be
Others,
presumed to have undertaken to remunerate him for his services.

The Only question which remains,

Morice, J.

muneration be
circumstances

I

?

it

am

certainly

should be

concession.

that

if

It

liberal.

when Eudd and Rhodes obtained
Company their remuneration was

is

of

how much

was stated

under the

in evidence that

the concession for the Chartered
to be half of the proceeds of the

Mr. Wessels asked on behalf of the Matabele Syndicate

the Court should allow remuneration

sum and not a
But as we have
munerate

should this re-

opinion that

it

would be a round

percentage on the proceeds of the concession.
seen, the principle of the Syndicate

services

by a portion of the profits

;

was to

re-

thus Tailyour and

Boyle, the adventurers, got one-quarter and the Syndicate was
willing to give Lippert 25 per cent, of the proceeds in the case

against

Eudd.

It

appears to

me

that taking into consideration

that the adventurers were to have one-quarter for their services
without advancing any money, and that Lippert could have got
if he risked his money in the case against Eudd, not
than one-quarter should be allowed to Lippert in this instance
in which he had risked his money and had rendered most important
services.
I have little doubt that if Lippert had offered the

one-quarter
less

Syndicate to obtain the land-concession for it at his own cost
services against a remuneration of one-quarter

and through his own

or 25 per cent, of the profits, the Syndicate would readily have

accepted

it.

Thus, although I consider Lippert's claim of one-half

of the profits of the land-concession to "be excessive, I

of opinion that he

is

am certainly

entitled to 25 per cent, of the profits.

be amended

This

in these terms accordingly.

account must therefore
question, viz. whether Lippert
(2) I now come to the second
of the Chartered Company
themselves
should deliver the shares
he had obtained for
which
and United Concessions Company
the Matabele Syndicate, or credit the Syndicate with the price
This is a matter of great importance
at which he had sold them.
to the Syndicate, as Lippert

Company

at 12s. per share,

had sold the shares in the Chartered
and they now are about 3Z. per share.

the Court should hold that the Syndicate is entitled to the shares
Lippert would have to pay 40,000L or 50,000L out of his own pocket
If
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buy these shares for the Syndicate.

is

a

man

and 1893, thinking

time to dispose of them.

There

it

who

through

jj^^^I^Tele

Syndicate

His bona fides in the sale of the shares

is

is

partner, or retired partner, although intending to act for himself

must be considered to be a trustee of the profits for the partnership.
There is no instance as this, where the assets obtained by the
trustee have been sold and where after. the sale they have risen
in value.
It is true the plaintiff contends that it is what is called
conversion in English Law, on the ground that Lippert had applied
to his own use what the Court had decided to belong to the
Syndicate. But even if we take it as conversion it would not end
the difficulties. According to Mayne on Damages, p. 364, 4th edit.,
there appears to be uncertainty whether in actions for conversion

the damages should be calculated according to the value of the

goods at the time of the conversion or at the time of»the action.
It is true a person who has undertaken to deliver shares at a
certain time can be compelled to deliver them, although they are

higher at the time of the action than
delivered

;

but

it

appears to

me

when they should have been

that the case before us rests on a

presumed to know that he
There are circumstances
in this case which lead me to the conclusion that Lippert was only
bound to account for the profits which he had made out of the
In the first place, my impression was from the evidence
shares.
in the former portion of this case that Lippert had acted bond fide.
He thought he was entitled to obtain the land concession for himself.
Before he went to Matabeleland he told the Syndicate that
different footing

must

than where one

is

deliver shares at a specified time.

he wished to obtain the concession for himself.
Thus, in the
minutes of a meeting of the Syndicate held on the 21st September,
" Concession obtained by Mr. Lippert.
1891, the following appears
Mr. Lippert informed the meeting that Mr. Eenny Tailyour had
:

secured for him, by virtue of a certain power of attorney, in

Matabeleland (which, though disallowed by the Chartered Company
and notwithstanding that the High Commissioner had refused to
recognize

it,

1898

to be a favourable

no authority to guide us in deciding
point.
Several cases have been quoted in the judgment in
case by Esser, J., which lay down that in certain instances a

not challenged.
this

appears that Lippert,

of experience in these matters, sold these shares

several brokers in 1892

this

It

^69

he intended to press his claim), and further stating the

grant in question was entirely a private venture at his expense.

ljppebt and
Others.

—

Morioe,

J.
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and that the Syndicate had no interest therein whatever." If
Lippert did not think he was acquiring this concession for himself
Syhdicatb it would
in all probability never have been obtained.
Secondly,
1898

Matabele

Lippert and I

^^^Morioe^j.

am

of opinion that the Syndicate

cannot ratify or accept the

acts of Lippert

up to a certain point, viz. to where they were
advantageous, and repudiate his further dealings. Actually it
was. the land concession and not the Chartered Company's and
other shares obtained therefor which was the property of the
Syndicate. The Syndicate must be held to have satisfied the
settlement arrived at between Eudd and Ehodes. The prayer
in the summons is that Lippert render an account to the plaintiff
of all profits made by him in the sale or disposal of the power of
attorney or concession, the account to be debated, etc. It is true

that the Syndicate in

its

petition denies Lippert's right to sell the

Concession to the Chartered

summons

with the

;

Company

and the

;

but this

is

would be that the Syndicate could claim nothing,
evidence

it

appears that the reason

why

getting a land concession was that the Chartered

Now

it.

it

me

appears to

skill as

sale of the land concession, but

The Court

from the

sell

Company

sup-

the concessions

that the Syndicate cannot say "

claim the fruits of your labour and

and

for

Lippert succeeded in

ported him under the condition that he should
to

inconsistent

logical result of this contention

we

we

regards the obtaining

repudiate further your

in declaring Lippert to

be a trustee has granted
termed in English jurisprudence " relief in equity," and

actions."

what

is

" he

who

equity must do equity."
was it in the power of the Syndicate in 1892, before
Lippert had sold many of the shares, to have apphed for an interdict
That Lippert had obtained a
restraining the sale of the shares ?
and
concession
had
got
Chartered
Company shares was
land
already published in 1892 to the world by the evidence given in the
seeks,

Thirdly,

case of Lippert v. Dormer.

On

all

these grounds I

that the Syndicate cannot claim the Chartered

am

of opinion

Company and

other

shares themselves from Lippert, nor claim damages on account
The Syndicate must be
of the rise in value of these shares.
satisfied
(3)

with the price of the shares as realized by Lippert.

The

last question is

whether Lippert

is

entitled to debit the

Matabele Syndicate with the shares which he has brought up under
the item " sundries." We have not all the details of this item
before us;

but

it

appears that 2150 shares of the Chartered

—
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Company and 4500

shares in the United Concessions Company
1898
were handed by Lippert as a bonus to certain lawyers, newspaperj^^ele
men, and others who had assisted him, or whom he considered Syndicate

helped him in obtaining and disposing of the land concession, lippekt and
Othees.
Lippert considers that in the case of his legal adviser, Mr.

Leonard,

it

was a poor remuneration

professional services.

in return for his extra-

In another instance shares were given to

who had originally conceived the idea of a land concession
and had recommended it. But although these persons may have

a person

performed services for Lippert, I do not see how the Syndicate
can be debited with these shares which he has distributed. The

me

have been more in
good to be liberal,
but it must not be at the expense of others. I know it sometimes
happens that when capitalists float companies that they give
shares to their legal advisers and others, but the company floated
is not debited with these shares.
I am therefore of opinion that
these shares cannot be charged to the Syndicate. At the same time
distribution of these shares appears to

the nature of a gift than a remuneration.

it
is

to

It is

follows the reasoning in the previous question, that Lippert

not bound to deliver shares to the Syndicate, but

credit

it

is

entitled to

with the price of the shares at the time when he gave

them.

My

judgment

Lippert

is

is

therefore as follows

ordered to

amend

his

:

The defendant G. H.

account by reducing the item of

50 per cent, for his special services to 25 per cent, and to credit
the Syndicate with the value of the shares included under the
item " Delivered to sundries." The value to be fixed at the

market price of the shares at the time when they were distributed
to the persons referred to.

Further, the defendant .Lippert

is

ordered to pay the costs.

EssEE, J.
In this case I concur on most points with the
judgment of my brother Morice, but I must, however, differ from
him on the question of 25 per cent, bonus on the net profits which
has been awarded by him to Mppert and for these reasons
The Syndicate had promised to Boyle and Tailyour, as the
adventurers, 25 per cent, of all they should obtain on behalf of
the Syndicate. What they obtained was in the first place the
" Elephant Document," and the Court has decided that the
concession as later obtained by Lippert was merely a ratification
:

:

Morice, J.
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Matamle
Syndicate

of that

document.

Document

"

It is

one of two things, either the " Elephant
and Lobengula was not bound by it,

was
and Eippert thus obtained

a forgery,

in fact a

new

concession

;

or

it

was

LippEBT AND executed according to the instruction of Lobengula in the Kaffir
Others,
language and given to Tally our, and there was consequently

Es^J.

not the sUghtest trouble in obtaining the second document, but
the mere ratification of it from the King. In the first case, the
Court can place no premium on what Lippert and Tailyour had
fraudulently obtained

;

and in the second

case,

on which the judg-

ment in the principal case is founded, no reward had been earned
as no special trouble was required. Lippert had trouble with
Ehodes and Eudd, and they induced the High Commissioner
to repudiate the " Elephant Document," and they had even by
some means or other got the missionary Moffat on their side; but I
have no doubtwhateverthat before a competent Court the Syndicate

Eudd and Ehodes, the British Government,
and any other person, that the " Elephant Document " contained
a valid concession. The journey of Lippert to Matabeleland may
therefore be considered to have been unnecessary, and could
equally as well have been undertaken by Tailyour or Boyle,
jointly with a message from Shepstone, to have obtained precisely
the same result. Without the name of Shepstone Lippert could
not have done anything, and what he really carried out were the
dealings with Ehodes at Cape Town by which he probably saved
the Syndicate from an action, against a pleasure trip to Matabelecould have proved to

land at the expense of the Syndicate for which he debits
400Z.

I

am

it

with

therefore of opinion that Lippert did the work which

the adventurers Tailyour and Boyle had to do, which could have

been done by them, and that he should claim from these two
persons any extra reward for his services.

As regards the

shares

brought up under the item " sundries " which were distributed,
seeing that my brother Morice has found that Lippert was not
justified in giving these shares

without the consent of the Syndicate,

he must be presumed to have these shares still in his possession
and be ordered to restore them ov their value to the Syndicate.

My judgment is, therefore, that Lippert be ordered to amend his
account by debiting the item of 50 per cent, of the net profit as
a reward for his services, and by crediting the syndicate with 2150
Chartered Company shares, and 4500 United Concession shares,
or such existing shares as these shares represent, or the value
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thereof

this

judgment
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satisfied,

and the

respondent be ordered to pay the costs of this application.
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Syndicate

Grbgobowski,

concurred with the judgment of Esser, J.

C.J.,

Ljppj,^'

Others.

Attorney for

plaintifE

W. E. Webber.

:

Attorney for defendant

:

E. Booth.

STATE

GOLDBERG.

V.

Coram

FRAUD—FALSE NAME—PREJUDICE,
The accused, on being brought

to the

charge

office

C.J.

for contravening

MORICE, J.
KOOK, J.
the Liquor

Law by selling drink to a native, gave as his name Samuel Ooldberg, wfio was
Ms brother and who held a licence for the premises on which the drink was
which a summons was taken out
His brother, S. Ooldberg, appeared
against the person of Samuel Goldberg.
and was charged ; after he had pleaded, it appeared he was the tvrong person
alleged to have been sold, in consequence of

and

the charge against

him was withdrawn.

The accused,

"G.

Goldberg,

was

then indicted before the Circuit Court at Johannesburg for fraud in that he

had deceived the officer at the charge office and had thereby injured the State.
He was found guilty, but the Court set the conviction aside on the ground that
the facts alleged in the indictment and proved did not constitute the crime of
The facts appear fully from the judgment of Gregorowski, C.J.
fraud.
Coster, for the prisoner

do

The

:

facts set forth in

not constitute the crime of fraud.

p. 254.)

Matheus

Holtzendorif, vol.

ii.

ii.

chap. 93, p. 10

Boehmer de Grim.

Gar, sect. 112

;

de Grim. 48. 7
p.

;

705

;

the indictment

(Van der Linden's Handbook
Fraud is the same as falsity

There was no prejudice.
and 32 Carpzonius,

(Dig. 48. 10. 1, 2, 23

vol.

Berne Duitsche Strafrecht,

p. 531

Smit Wetboek van Strafrecht, vol. ii, p. 513.) If prejudice did
not mean actual prejudice, then all kinds of deceit would be criminal.

The State has not been
prosecuted the person

Jacobsz, for the State

prosecuted.
S.

prejudiced, as

who
:

it

could afterwards have

represented himself to be S. Goldberg.

S.

:

GREGOROWSKI,

Goldberg could not have been twice

G, Goldberg represented himself as S, Goldberg,

Goldberg was consequently prosecuted as having personally

i

gng

—r^
^^ October,

ooem

er.
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State
v.___

GOLDBEBQ.

The State has been prejudiced

sold the liquor.

as

it

was

in the

interest of the State that the prosecution should be successful.

Matheus de Grim. 47. 13.)
Madden, 11 C. L. J. p. 293.

(Voet, 48. 10. 4

The State

v.

;

Gregorowski,
C.J.

Coster, in reply, referred to Carpzonius, qupnt, 33. 34. 35

;

Beg.

V. Brandfort, 7 Juta, 169.

Gebgoeowski, C.J. The accused Gestel Goldberg was charged
with contravening section 5 of Law 13, of 1897. He had sold a
:

named
name to the

bottle of strong drink to a Kaffir

the police

office

and gave

his

Jack.

He was

officer in

taken to

charge as being

Samuel Goldberg, the licence holder of the Princess bar, situate
on stand No. 167, where the alleged offence is said to have taken
place.
As a fact, Samuel Goldberg was the licence holder. The
accused gave security for bail in the name of his brother, Samuel
Goldberg. In consequence of this false information the summons
was taken out wrongly against Samuel Goldberg as having committed a breach of the said section of the Liquor Law. The
real Samuel Goldberg appeared on the summons and was charged,
but after he had pleaded it soon appeared that he was the wrong
person, and the prosecution against him. failed.

was subsequently prosecuted before the

Gestel Goldberg

Circuit Court for fraud

in that he, with the intention to deceive the officer in charge of

and to injure the State and to benefit
and fraudulently represented that he was
Samuel Goldberg who held a licence. The jury found him guilty
on the facts, but the point was reserved whether the indictment,
assuniing the facts to be true as found by the jury, constitutes the
crime of fraud, inasmuch as no pecuniary loss is alleged to have
been sustained or proved to have been suffered by the State.
It was admitted that in this country the term fraud includes
Crimen Falsi or Falsity. There is a decision to this efi'ect. According to the finding of the jury we must assume that the accused
the police charge
himself,

made

had

office,

falsely

false representations

with the intent as stated in the

indict-

somewhat difficult to see how the jury came
The accused gave up a false name. Under
this name he was prosecuted.
He was the person to whom the
indictment referred. The real person appeared at the trial.
The summons was never meant for him.
ment, although

it is

to this conclusion.
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" What's in a

:

a rose by any other

name would

name

? that

smell as sweet."
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which we call
When Samuel
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siate

"•
The prosecution withdrew the charge.
The prosecution should not have done
this.
The person really meant by the summons, and who had Gregorowski,
_—
given his name as Samuel Goldberg, should have been charged.
There could have been no objection to it. Section 5 is applicable
to every one and not only to a licence holder.
If Gestel Goldberg
had not appeared on the summons the bail could have been

Goldberg was charged the accused was in the Court.

forfeited.

How

can the accused be made to suffer because the

prosecution took a wrong step, a step entirely

(I

should think)

beyond any reasonable anticipation. Up to the time until the
case against Samuel Goldberg was withdrawn the prosecution
had suffered no injury or loss except perhaps that the time of the
Court had been taken up. It was the fault of the prosecution
that the case fell through and that unnecessary costs were incurred.
If the case had immediately been proceeded with against the
accused, then there would have been no unnecessary costs.
The
costs were not caused by the falsehoods told by the accused, but
by the action of the prosecution, which to my mind was wrong.
Samuel Goldberg remained liable on a proper summons according
to section 53 in connection with section 5, and he has not been
benefited by the falsehood. Gestel Goldberg was also not benefited,
because he could have been charged under the name which he
himself had given up. As I have shown, the State has not been
prejudiced.
We must not extend the crime of fraud too far.
I am therefore of the opinion that the finding of the jury cannot
be upheld and that the conviction and sentence must be quashed.

MoRiop and Kook,

JJ., concurred.
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brown

g^rSROWSKI,
C.J.

MORICE,

y
J.

rand estates, limited, and nederlandsche bank en crediet vereeniging voor zuid-afrika.

^IvenT"
1898
3 November.
1 Decetfiber^

DONATIO INTER VISUM ET UXOBUMSALE AND TRANSFER
OP IMMOVABLE PROPERTY TO INNOCENT THIRD PARTY.
Where a wife had transferred certain stands by way of gift to her husband, who had
sold and transferred it to an innocent third party and such third party had
bona fide taken a mortgage thereon ; Held, that the wife could not claim a
re-transfer

from

the purchaser or claim the cancellation of the mortgage

without first refunding the purchase price.
plaintiff, who was married by ante-nuptial contract to her
husband, transferred to him by way of gift certain stands in
Johannesburg. Her husband sold the stand to the first defendant
The first defendant
for 15,0001., and gave transfer thereof.

The

mortgaged the stand to the second defendant for 6000L The
plaintiff claimed re-transfer of the stand on the ground of the
invahdity of the gift between herself and her husband. The
first

defendant pleaded,

firstly,

that the transaction between the

and her husband did not amount to a gift, but that the
stand was transferred to him for valuable consideration secondly,
that it had been purchased bond fide in the ordinary course of
thirdly, that the plaintiff had placed her
business without notice
husband in the position to deal with the stands, and she is estopped
plaintiff

;

;

from disputing the defendant's

title

;

fourthly, that

if

the plaintiff

only entitled thereto on payment
The second defendant
of the purchase price paid by the defendant.
and pleaded
defendant,
first
pleas
of
the
firstly,
the
special
relied,
on
is

entitled to a re-transfer she

spedally that

and

it

was not aware

is

of the facts set forth in the

summons,

claimed, in case the Court should order the re-transfer of the

stand, that

it

should only be done on payment of the mortgage

bond.

Wessehlimth him De Wet),

for the plaintiff

:

The

effect of a
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stated in Voet, 24.

6. 1. 5.

1. 3,

Huber Hed Eechts,

par. 9

;

3. 14. 18.

mortgagee cannot be in a better position than the owner.

1898

^^^^
c.

Rand
Estates,

Esselen (with
__

him

Gurlewis), for first defendant, quoted van Limited, and
'N't'TIT'T?.-

,

Diggelen v. Wepener,

meaning of no consideration
landsche
Lange v. Liesching, Foord's Eeports, p. 58
Cape of Good Hope ^ank en
Bank v. Fisher, 4 Juta, pp. 868, 374, 375 Oah v. Lumsden, 3 Vereeniging
Juta, 144, 148
Bigelow on Estoppel, p. 560.
""XifcT"
1 Off.

Eep.

p. 31,

;

;

;

;

Coster (with him Kakebeke), for second defendant
There had
been no notice to second defendant. Defendant entitled to be paid
:

amount

of mortgage.

Wessels, in reply, quoted Voet, 6.
iradio

coram

1.

There had been no

16.

lege loci.

Cur. ad
Postea.

1st

vult.

December, 1898.

Gebgorowski, C.J. On the 12th of July, 1897, the Court gave
judgment in the case of Brown v. Brown, whereby the then
defendant (the husband of the plaintiff) was ordered to re-transfer
to the plaintiff certain stands which had been transferred to him
by her by way of gift. One of the stands in question had been
transferred to a certain Wertheimer, which formed the subject
of a later action, and the Court found no difficulty in ordering
Wertheimer to give effect to the judgment in Brown v. Brown,
as it was already proved that Wertheimer for a consideration
(I believe 500Z.) had only given his name for the purposes of transfer,
and that Brown was still virtually the owner of the stand. The
:

present action refers to another stand No. 1767, at Johannesburg,

which was part

of the donation.

By

virtue of an agreement

entered into in Hanover (Germany) between

and the

plaintiff this stand

September, 1894.
15,000?.

He

Brown

(the

husband)

was transferred to him on the 29th

sold this stand to the

first

defendant for

and gave transfer thereof on the 21st May, 1896.

The

purchase price was received by him, but what he did with the

money

The second defendant
is more easily asked than answered.
advanced 6000?. to the Rand Estates, Ltd., on the security of the
stand, and is at present the mortgagee of a bond amounting to
44,894?.,

dated the 4th November, 1896, with interest at 8 per cent.

Gregorowski,
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no question that the Rand Estates, Ltd., had bond fide, and
bought this stand and without notice of
circumstances
under
-which Brown had obtained transfer.
*^®
and that the second defendant had bona fide lent the money on
There

Beown
RiijD
Estates,

Nedeb

is

for valuable consideration,

" ^^^ security of the stand registered in the

LANDsoHE

Estates, Ltd.

This

an action

is

name

of the

for restitution in

Eand

which the

plaintiff Brown claims that the Rand Estates, Ltd., should
Crbdibt
Veeeenigino re-transfer to her the stands free from all mortgages, on the ground

<hat the stand, in consequence of the law on donations inter virum

Africa.

et

Gregorowski
C.J.

'

uxorem, never was the property of Brown from

whom

the

The stand No. 1767 was the property
of Mrs. Brown before her marriage, and was mentioned in the
schedule annexed to her ante-nuptial contract. According to
defendant obtained

its title.

Brown retained the full administration of her
estate.
The fact that we have here to do with a woman can,
according to the arguments advanced, make no difference. If a

this contract Mrs.

husband during the marriage transfer as a donation immovable
property, and she sells the property and transfers it, then according
to the plaintiff the husband will be entitled to ask for a retransfer
of the property from the purchaser.
This intention is of farreaching consequence, and it is desirable that we should carefully
consider the law on the matter. The rule of law forbidding gifts
between husband and wife knowii from the earliest times in Rome
(Ulpian, Dig. 24. 1. 1), says " Moribus apud nos receptum est ne
inter virum et uxorem donationes valerent. Hoc autem receptum
est ne mutuato amore invicem spoliarentur donationibus non
:

temperantes sed profusa erga se facilitate."
According to the old Roman law of marriage application

of

such a prohibition was not conceivable, as the woman came under
the power of the husband {in manu), and she had no separate

and no estate but even in the earliest times mention is made
matrimonium) where the woman did not come
under the power of the husband {in manu), und to obviate this the
marriage was contracted usu, and the usus was broken by the wife
status

;

of marriage (justum

remaining absent for three nights.

It is thus quite probable
that this prohibition takes us back to the time before the twelve
tables.
Ulpian the jurist, who has treated most extensively with
this subject in the Digest, proves how stringently the
law regarding
gifts

between husband and wife in olden times was maintained,
" Gifts between spouses are so strictly
1. 3. 10)

says (Dig. 24.

:
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ipso jure null

and

1

898

no effect. Further, if a gift were made delivery means nothing,
bkown
and if a solemn promise or a solemn renunciation were made it was
«•
of no legal effect, for everything which takes place in connection
estates,
with a gift between husband and wife is ipso jure null and void." Limited, akd
As regards clearness the old law left nothing to be decided, more- lakdsche
over the prohibition rests upon groves deeply hidden in the ^^^^^^^
happiness and peaceful existence of married people. It was Veebeotqikg
puhlici juris (Dig. 24. 1. 7. 6) and could not be avoided by the ^'^^j^^^"'
parties.
This was the law until the year 206 a.d. when a change
"'^goro^^
and a less strict rule was passed by the senate on the suggestion
ipratio) of the Emperor Septimus Severus and Antonius Caracalla.
The jurists, Labeo, Alfenus Varas, Neratius, Celsus, Javolenus,
Julianus, Terentius Clemens, Pomponius, Caius, Marcellus, and
Scaevola lived and wrote before the law was changed but Papinian,
Tryphonius, Ulpian, Paulus, Lucinius Eufinus, Modestinus, and
Hermogenianus were contemporaries of Severus and Caracalla
and their successors, and their writings contain sometimes the
old law and sometimes the amended law (Gliick, vol. 25, p. 447).
of

*^''

;

We

find thus a hopeless confusion in the law as collected in the

Pandects, and fragments of the writings of the jurists were collected

without taking into account the Senatus Consultum of 206 a.d.
(Savigny, vol. iv. par. 164). By the law as changed a gift between
husband and wife was no longer ipso jure null and void or for-

bidden
or

if

;

but the

gift

could be revoked until the death of the donor,

the donor did not avail himself of his right to cancel the gift

Consultum are as
have the right to change
his mind, but it is hard and sordid that the heir of the donor may
perchance nuUify his wishes." Donaiiones inter virum et uxorem
were after that time not void, but were equivalent to donationes

it

remained of

follows

:

" It

force.

is

The words

mortis causa (Savigny, vol.

Cod.
It is

of the Senatus

just that the donor shall

iv.

par. 164

;

Gluck, vol. xxvi. p. 93

;

and if not revoked were confirmed by death.
apparent that under these circumstances many of the refer5.

16. 14),

ences in the Pandects (amongst others the fragment of Ulpian,

law as amended
by law and considered as void
cannot be confirmed, and an act which can be confirmed is not ipso
especially if some action is necessary to
jure void and valueless
revoke the act. In other words, the new law makes the act not.
Dig. 24.

by

1. 3.

Caracalla.

10) cannot be reconciliated with the

An

act forbidden

;
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Brown

purchased

V.

Voet

states that the donor can
from third parties who had
clear that the change in the law

(24. 1. 3)

dii^ing his Ufe vindicate the gift even

from the donee.

it

It is

makes a great difference in the rights of
Estates
Limited, AND vol. iv. Appendix 10).
According t6 the
LANDscHB
Bank en

third parties (Savigny,
old law a third person

could obtaiu no advantage from an act which has by law owing to
public policy or morality been declared to be void

but by the

;

vjBBDIET

Veebeniqinq later law there was no prohibition, but only a locus penitentiae
vooB ZuiD- oriven to the donor. It is true the ownership remained with the

A "PUT A
r*

'

'^'^^sorowski,

donor and

gy

if

(j^elivery

result,

had been given the donor can

delivery

may

and we

delivery of movables

accept this in regard to movables.

and being

clusive proof that the possessor

however,

is

is

in possession thereof

it

It is

quently however

has been transferred coram

The opposite,
The owner is the

lege loci

and registered

owner

is

not the owner, conse-

much I agree with the dictum of Voet with regard

movable property,

movables.

The

not con-

is

entirely in conflict with the priaciples of land

registration to say the registered

to

it.

the owner thereof.

the case with regard to immovables.

person to whom
as such.

vindicate

the ownership does not pass, the law forbids this

Even

I hesitate to apply

what he says

to im-

in the case of a mortis causa donation the owner-

ship can be transferred to the donee during the hfetime of the
donor. Moyle (Institutes, p. 225) says, " The gift may be made
so conditional

perty in the

on that event (decease

gift

the meantime he has only

may

of the owner) that the pro-

does not pass to the donee until
its

use and enjoyment

its
;

pass at once subject to the understanding that

to the donor in case of his proving the better

occurrence, in

or the property
it is

to revert

See also

life."

Warnkoenig (Com. Jur. priv. p. 539). The
is allowed does not show where the ownership has been in
meantime. The donor would always be bound by his own

fact that vindication

the
act

over against third parties.

it

The ordinary principles of " estoppel " would apply. "When
is a case of immovables and the donor gives transfer to the

donee in such a way that the circumstances do not appear
to third persons, he cannot complain

if

the result

transfer to innocent purchasers the property

appears from the transfer

itself

is

lost to

that the transaction

is

clearly

that by

him.
is

If it

a donatio

virum et uxorem the purchaser cannot complain, for he then
has notice of the revocable nature of the right of the seller to the
inter
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had

difficulty I

in this case
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was whether the

purchaser ought not to have seen from the deed of transfer, that
the transfer to

Prom

Brown

arose out of a donatio inter virum

the deed of transfer

it

et

uxorem.

appears that the transfer of the stand

was not got from Amanda Ameha Brown and the parties were not
described.
The deed was drawn up most slovenly, and it appears
to

me

that the conveyancer purposely did not describe the parties.
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brown
»•

estates
Limited, and

landsche
Bank en

The Mining Commissioner should not have accepted such a deed. Vebeeotqinq
He should also have obtained a proper
of attorney.
power
How- '^°°" ^^™'
L
r
J
ApeICA.

i-

ever

may

it

be, the parties succeeded

m

inducing the Mining

Commissioner to accept the deed and third parties cannot be made
to suiter

by

A

it.

certain Lindsay,

who passed transfer to the
know the relation-

first-named defendant, declared that he did not

Brown and Brown, and

ship between A. A.

The
the

notarial deed entered into at

office of

did not discover

Hanover was

it.

registered at

the Mining Commissioner of Johannesburg, but

have no evidence

in

what way the

we

registration took place, whether

together with the transfer or separately.

However

it

may

be,

the Court has always strictly observed the rule that in order to

hold any servitude over property binding against a purchaser

must be
rule,

A

registered

lonn fide

it

on the deed of transfer. This is a very sound
purchaser must be protected and shoiild not

owing to the carelessness or negligence of interested parties.
In order to maintain our system of registration this principle
must be observed. A purchaser who with his eyes open has
entered into a doubtful transaction must be satisfied with the
result.
The first defendant acted bond fide and even paid an
unusual price, for these reasons I am of opinion that there should
be judgment in favour of the first defendant. It is unnecessary
under the circumstances to consider the question on behalf of the
second defendant. The plaintiff's claim must be dismissed and
the plaintiff ordered to pay the costs of both defendants.
suffer

MoEicE,

J.

Justice and of

:

In this case I have read the judgments of the Chief

Van Leeuwen,

by Judge van Leeuwen.

J.

;

I agree

The question

with the result arrived at
is,

spouses during marriage has transferred by

whether

way

if

of gift

one of two
immovable

property to the other and such other has sold and transferred it
to an innocent third party, the donor can claim back the property

without payment.

According to

Roman Dutch Law,

although a

"°^'
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Beown
•v.

E^Ites,

donation between spouses during marriage

is

not forbidden, such

with certain exceptions is void, except in the case where it
a sift
°
No ownership is transferredi by the
is confirmed by death.
donation and by delivery.

Limited, and

The position of innocent third parties does not appear to have
had
much consideration. It is one of the peculiarities of the
LANDSOHE
Bakk en Eoman Law, and the system founded thereon, that it overlooks
Veeebniging the claims of third persons and abstract ideas of property deduced
voobZuid- therefrom. During the argument in this case only one Eoman
Dutch writer was quoted who dealt with the position of third
Morice, J.
parties.
Voet (24. 1. 3.), in treating of the vindication of stolen

—

.

goods, says that

it is

&on«^<?e purchaser.

not necessary even to restore the price to a
1. 7.). I cannot deny that the natural

{Voet6.

conclusion of his reasoning is that the spouse who made the donation

can claim

it

back without offering the

price,

and the purchaser can

cum is " (the purchaser)
" cautus mercari debuerit et actione de evictione adversus auctorum

only obtain compensation from the

seller "

suum regressum habeat."
The fact, however, remains that no Eoman Dutch writer lays
down that the spouse who has given anything to the other is
entitled to reclaim

if

from a hond fide purchaser

for value without

only laid down that no ownership or
dommium is transferred and that there can be a vindicatio ; but
this is not irreconcilable with the condition that the purchase price

offering the price.

must be repaid

It is

as in the case of goods sold in pubhc markets and

in other similar instances (Voet, 6. 1.

7.).

In section 31 of the

Thirty- Three Articles (Local Laws, 1849-1885, p.

vided that the Dutch Law,
basis in all instances

where

viz.

the

6), it

is

pro-

Eoman Dutch Law,

will

be the

but

it is

added

local laws are

wanting

;

" according to a reasonable usage and in accordance with the

customs of South Africa, and

for the

advantage and welfare

of the

community."
very good provision. Thereby an opening is given
development of the law of the land, and the Court is by this
provision bound to apply the principles of Eoman Dutch Law
where it does not militate against the general ideas of equity.
I find this a

for the

I

consider this just one of those cases where this principle should be

moreover as it is not clear what the Eoman Dutch Law
on the subject really is. A decision in favour of the plaintiff
would not only be contrary to equity, but be almost ridiculous.
applied,
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would mean that the Court had

laid

down
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that according to

man could give goods to his wife and get
them back without payment from a person who had purchased
them for value believing them to have belonged to the wife.
I consider it not desirable to make any distinction between
movable and immovable properties as done by the Chief Justice

the laws of this country a

1898

Bkown
V.

Rand
Estates,
Limited, and

Nederlandsche
Bank en
in his judgment, but that we should lay down that where goods
Cbediet
have been donated by one spouse to the other during the marriage Vereeniginq
Zuidthe donor shall not be entitled to reclaim it back from a bona fide vooB
Africa.

purchaser for value without notice unless he offers to refund the
purchase price. The same rule would apply to mortgages.

Van Leeuwen,

an action instituted by the plaintiff
The facts alleged are as follows
Certain stands at Johannesburg, Nos. 1765 and 1767 at the corner
of von Brandis and President Streets, and No. 1008 at the corner
of Bree and Loveday Streets, were the property of the plaintiff
and registered in her name. The plaintiff was married out of
community of property to Charles Armstrong Brown at JohannesJ.

:

This

is

for a declaration of rights.

:

burg, in September, 1888.

On the

17th October, 1894, she and her husband resided tempoHanover, Germany, where a notarial contract was entered
into between her and her husband, by which she gave to her
husband without receiving any consideration the above-mentioned

rarily at

stands, and agreed that they should be registered in his name,
which was accordingly done. The plaintiff contends that the
gift is void as being a donation inter virum et uxorem.
The stand
No. 1767 was on the 21st May, 1896, transferred by the husband,
C. A. Brown, to the first defendant.
The plaintiff alleges that the
value of this stand is 15,000?., and that she is entitled to ask for
the re-transfer of this stand from the first defendant or the value
thereof, and asks for judgment accordingly with the costs.
The
first

defendant denies the allegations of the

plaintiff,

but admits the

and that stand No.
1767 was transferred by C. A. Brown.
The first defendant
pleaded further, specially, that the plaintiff had received consideration, that the contract between it and C. A. Brown was
bond fide and in the course of business, and that it had no notice
of the alleged claim of the plaintiff to the stand.
That the
plaintiff herself had enabled and permitted C, A. Brown to act as
notarial contract entered into at Hanover,

Van

Leeuwen, J.
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Bkown
V.

the owner of the stand as he wished.

The first defendant prayed

that the stand shall remain registered in

name and

its

that the

be declared not entitled to the possession of the stand
until the plaintiff shall have paid the sum of 10,41 6Z. 6s. 6d. with
plaintiff

Bakd

Estates,
Limited, and interest thereon at 8 per cent, per

annum from 5th July, 1896.
NedeeThe first defendant claims in reconvention that in case that the
landsche
Bank en plaintiff should be declared entitled to the re-transfer of the stand,
Ceediet
Vereeotqing that she should be ordered, within a time to be fixed by the Court,
vooe zuidto decide whether she will take back the stand on payment of
Apbica.

the above-mentioned amount.

Van Leeuwen,

J.

The second defendant

has, with

permission of a judge in Chambers, intervened on the ground that

had on the 4th November, 1896, lent an amount of 6000L,
and in security therefor taken a properly registered mortgage
bond from the first defendant over the stands Nos. 1765, 1767,
Johannesburg. The second defendant prays that even if the first

it

defendant be ordered to return stand No. 1767 to the

plaintiff,

such transfer to be subject to the mortgage bond, or only to take
place after the plaintiff shall have paid the amount due. It has
already been decided by this Court in 1897 that the agreement
entered into between the plaintiff and her husband with regard
to the above stands

was a donatio

inter

virum

the correctness of this decision the Court

et
is

Assuming
now called upon to

'uxorem.

decide whether the plaiutiff can succeed in her present claim.
According to the Eoman Law previous to 206 A.n.the principle
prevailed that during marriage gifts between husband and wife

were forbidden, it was an absolute prohibition. Ulpian and
" Ipso jure nihil valet quod actum est ipso jure
Papinianus say
:

quae inter

momenti

virum

et

uxorem donationis causa geruntur

sunt inter maritos nihil agitur."

nullius

In the year 206 a.d.

was made in this absolute prohibition by a senaius
consultum, and a gift between husband and wife became vahd on
the death of the donor if he or she did not revoke it. The gift
was thus revocable, and in fact invalid, and only became of force
a change

on the death of the donor. The reason of the prohibition no doubt
was that gifts between husband and wife, which mostly tend to
the detriment of the children, were more often the result of compulsion and persuasion than of free will of the donor.

Spouses have

opportunity to benefit each other either by ante-nuptial
contract or by will. It is the law in this State that a donation

sufficient

between spouses, unless revoked, becomes valid by the death

of
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A

donation

is

invalid and only becomes of effect on

The

the death of the donor.

gift

can therefore until this time be
In this case Brown

revoked, the dominium remains in the donor.

should have

known
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when

made

a donation by the
by the contract to
the stands during the lifetime of the wife and

that

notarial agreement that he

his wife

was not

entitled

1898

Brown
V.

Band
Estates,
Limited, and

Nedeklandsohe
Bank en
that he did not get the jus alienandi. On the 29th December,
Ckediet
1894, Brown, in terms of the contract, got transfer in his own name, Vbkeeniginq
zuidand on the 5th May, 1896, he sold and transferred stand No. 1767 voob
Africa.
the dominium of

to the

first

defendant.

No-y? the plaintiff claims

back the stand

in consequence of the illegal transfer, alleging that she

The legal question thus

owner.
tiff

is

entitled to vindication.

Court

for the

I

am

is

had remained

whether the plain-

of opinion that she

still

on the ground that she remained owner. The law only
gives force and effect to such a donation if confirmed by death.
possesses

But

in

it

what position

plaintiff asks the

is

the purchaser

purchase price and expenses, or which
does not expressly deal with
question

it is

now

stand should be returned
this.

?

;

placed,

So far as

And

when

the

must she pay the
I

know

the law

before deciding this

necessary to inquire under what circumstances the

between Brown and the first defendant was entered into.
The plaintiff herself has put her husband in the position to transfer
the stands, she acquiesced in it. Nothing has been proved to
show that the defendants were aware that Brown had become
possessed of the stands by way of donation from his wife, and
notwithstanding that in the deed of transfer to Brown there had
sale

been no consideration given, I am of opinion that this by itself
cannot be considered sufficient proof that a donatio inter virum et
uxorem had taken place. The witness Lindsay also declared, who
acted as the conveyancer in the transfer of the stand in question

from Brown to the first-named defendant, that he only had before
him the transfer deed of Brown, and that he had no idea that a
donation had taken place between the husband and wife he did
not know Brown was married, and, moreover, according to his
statement, a different form of transfer is used in the case of a
The same was also stated by the conveyancer, Wilham
donation.
Gregorowski. He acted in executing the bond in favour of the
second defendant on the deed of transfer of the first defendant.
;

It

appears to

both the

first

me that a iona fide transaction was entered into by
and second defendants, and nothing has been brought

Van Leeuwen,

J.
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Brown
V.

Rand

forward to prove the contrary. The plaintiff must be considered
as the cause of all these transactions, she practically agreed to
them, she could, however, by her consent make this transaction

On the other hand, a bond fide purchaser must be protected,
and should not suffer any loss on account of the illegal acts of the
plaintiff.
As the law does not say that the plaintiff is entitled to
claim any compensation, I am of opinion that the Court can act

valid.
Estates,
Limited, and

Nedbblandsche
Bank en
Cebdiet
Vebbenigiho according to the circumstances of this case. The rule,
no doubt,
vook zuidis that the Judge must decide according to law, but in the absence
Afeioa.

Van Leeuwen, J.

of a general or particular rule

question, he

may

act

apphcable directly to the matter in

on analogy

of other provisions.

that the Judge must decide according to law

is

The

rule

merely a prohibition

from disregarding the law, but not from giving a decision where
the law is silent or not clear, and suf&cient rule is given. I am
of opinion that the plaintiff must be held liable for the loss which
will

be sustained by the

first

her right of vindication.

caused by his act.
at in this case

she

is

is,

is

she

allowed to exercise

is

I

have therefore arrived

not entitled to her claim, but

back the stand

in question, subject to the

to the first-named defendant of the actual value of the

stand, as paid in

a

if

responsible for the damages

The conclusion that

that the plaintiff

entitled to get

payment

defendant

Everybody is

May, 1896, with the

month from the date

of

costs of transfer

judgment.

As the

the same time purchased two other stands,

first

it is

and within

defendant at

very

difficult to

apportion the exact amount paid for the stand in question.

defendant has succeeded,

this extent the first

it

is

To

further un-

necessary to deal with the questions raised by the second defendant.

The

plaintiff

Attorney for

must pay the
plaintiff

H. 0. Malherbe.

:

Attorney for defendant

costs of both defendants.

:

J.

H. L. Findlay.
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THE JOHANNESBURG CONSOLIDATED
VESTMENT COMPANY, LIMITED

Coram :

IN-

MORICE,

J.

liiOoJljxv, u.

LEEUWEN,
J.

PULLINGER.

D.

1898
16,

28 No-

vember.

PRINCIPAL AND AGENT—TENDER—REASONABLE TIME-

PAYMENT THIRD PARTY—ERROR OF
The

FACT.

and the defendant had entered into an agreement to take
up certain shares in a proposed company against £2 per share, which company
was registered in October, 1896, and the shares were first tendered to the
defendant in April or May, 1896, and the plaintiff had paid the defendant's
share.
The defendant repudiated his liability to refund the plaintiff on the

plaintiff, two others

ground that they had not been tendered within a reasonable time.

Held, that

was the agent of the defendant, that the shares had been properly
tendered, and that the defendant was liable to pay the amount expended by the
plaintiff on his behalf.
the plaintiff

This was an action in which the plaintiff claimed the sum of
18,7502., with interest at 6 per cent., against tender of 9375 shares
in the Buffelsdoorn " A " Gold Mining Co., Ltd., by virtue of an
agreement entered into in June, 1895, whereby it was agreed that
the plaintiff, the defendant, and two other firms undertook to
form a company called the Buffelsdoorn " A " Gold Mining Co.,
Ltd., with the object of taking over from the Buffelsdoorn Estate
and Gold Mining Co., Ltd., and from the New White Eeef G. M.
Co., certain claims and other mining property.
The capital
was to be 250,0002. in shares of 11. each, of which 75,000 were to
be for working capital. The shares were to be taken up by the
parties at 40s. per share,

and the plaintiff should act in the matter
The plaintiff entered into an agree-

for all the parties concerned.

ment

in October, 1895,

doorn "

A

with one Eogers, the trustee of the Buffels-

" Gold Mining

Company, for the taking up of 37,500
The other parties to the agreement
but the defendant refused to pay his share.

shares of that company.

had paid their
The defendant

shares,

in his plea admitted the agreement, but says that

the shares were not .tendered within a reasonable time, and that

he

is

not bound to take them up at the present time

;

and

if

he

is

:
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bound to accept them, he is only hable for their present value,
^^^ Jiot for the price he agreed to pay when the agreement was
The JoHANNESBUBG entered into. The Court intimated, after evidence had been
led,
Consolithat it would be more convenient to hear counsel for the defendant.
dated
1898

Investment
Company,
Limited
V.

D. PUL-

UNOEK.

Wessels (with him Coster), for the defendant, referred to the
contract whereby the defendant had agreed to buy a quarter
interest from the plaintiff.
The defendant was not a partner.

The

plaintiff

was

in the position of creditor.

Van Leeuwen, R.

seek his debtor.

D. Law,

The

creditor

4. 40. 6.

must

Plaintiff

should have tendered shares within a reasonable time. If the
plaintiff was an agent and not a creditor it acted negligently.

Time

is

the essence of the contract in questions relating to shares.

Stewart and Others v. Sichel and Others, 4 Juta, 435

;

By all,' 5

On

October,

Juta, 152

;

Joel v. Dolman, 6 Juta, 137.

the vendor shares were ready for issue.

all

to the agreement

money should have been

registration of the

company.

the 25th

According

paid immediately after

Barnato Bros, had the

the transaction of the 150,000 shares.

Stewart v.

chief voice in

They did not wish that the

defendant should disturb the transaction. Lindley on Partnership,
p. 466.

The question

of transfer to the Buffelsdoorn "

A"

had

nothing to do with the case. The tender was made in December,
1896, when the option of twelve months had lapsed besides there
;

had been a

Van

solutio,

der Linden,

1.

as Barnato Bros,
18. 1

;

Voet, 36.

3, 1

had paid
;

for the shares.

Kersteman's Aanhangsel

voce Solutio.

him Maasdorp and Curlewis), for the plaintiff
was not bound to tender the shares. If the plaintiff

Esselen (with

The plaintiff
was a creditor for 18,7502. then the plaintiff was debtor for the
The plaintiff acted as agent who was interested with the
shares.
The four parties employed the plaintiff to enter into
principal.
" A " Oo. Pullinger was
the agreement with the Buffelsdoorn
if the plaintiff
companies
;
Buffelsdoorn
a director of both the
shares as the
the
received
it
defendant
Co. was the agent of the

agent of the defendant. There was no obhgation to deUver the
shares as in a contract of sale. An agent is not bound to deliver
Van Beenen v. The BepuhUcan
until an account is asked for.

E. p. 236. In February the defendant thought
he was not bound, but gave no notice of repudiation. He does not
G.

M.

Go., 2 S. A.
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The defendant must be taken

instruct his agent to repudiate.

to have consented that the shares should remain in the care of
.

i898

ST^JoThe

As regards payment, a debt cannot be considered hannesbukg
CONSOUwhich the principal debtor refuses to admit.
DATED

the plamtiff.

legally discharged

The debt

still

Investment
COMPAKY,

exists.

Limited

Assuming that the
debtor and creditor still

Coster, in reply

the relations of

:

plaintiff acted as agent,

take an unlimited time to carry out his trust.
so in the question of shares.

The

An

exists.

This

agent cannot

is

particularly
Morioe, J.

plaintiff

October, 1895, to May, 1896, to carry out

its

waited from the 18th

mandate.

An account

must be furnished within a reasonable time.
Cur. ad

vult.

28th November, 1898.

Postea.

MoKici,

London and

J.

The

:

plaintiff

Paris Financial

in

this case,

Barnato Bros., the

and Mining Corporation, Ltd., and the

defendant entered into a contract in June, 1895, to

float a

company

Buffelsdoom " A " Gold Mining Co., Ltd., under the
conditions that each would provide one-fourth of the working
The four parties
capital by taking up shares at 2L per share.
had to take up 37,500 shares at 21. per share. The defendant
called the

therefore
plaintiff

had

to

pay 18,750L

for portion of the shares.

The

then entered into a contract with certain Rogers as

company, the Buffelsdoorn " A " Gold
Ltd., by which it undertook to provide the working

trustee of the proposed

Mining

Co.,

capital at 21. per share.

nominally for

itself,

In this contract the plaintiff acted

but in fact for the four parties mentioned in

On the 12th October, 1895, the Buffelsdoorn " A " Gold Mining Co., Ltd., wa.s registered, and about
that time a syndicate was formed, of which Barnato Bros, and Sir
Edward Vintcent were the principal parties, for the purpose of

the first-named agreement.

purchasing 150,000 shares in the Buffelsdoorn "

A"

Co. at

55s.

per share. The purchase appeared to be for the purposes of what
The working capital, with the
is called " rigging the market."

exception of 7500?., was paid to the Buffelsdoorn "
in

May, 1896.

A

"

Company,
The defendant was not personally asked for his

contribution to the working capital until December, 1896, although
in April or

May, 1896,

payment

Hurry, was informed that the
The defendant is now sued for

his agent,

shares were at his disposal.

V.

D. PULLIHGEB.

of 18,750Z. with interest against tender of 9375 shares
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The

Jo-

Bufelsdoom " A " Mining Company on the ground that
the
P^amtiff had paid this amount at his request.
The defence of

in the

^^^ defendant

"'co^soh'*
DATED

'com™'
Limited
V.

D.PULLINQER.
Morice, J,

that he had not been asked within a
reasonable
take up the shares, but that this was
"""^^ ^''''^ ^**'' *^' ^^^'^^ ^^<i «e^««d t« be of
value.
There can
be no doubt that if it had been the duty of the
plaintiff to tender
the shares to the defendant within a
reasonable time while he
himself remained passive it did not carry out
this duty.
The
is

*™e to pay the amount and to

defendant could reasonably have expected that if it
had been the
duty of the plaintiff to tender the shares within
reasonable time
without he being required to do anything on his part,
this must
have been done about the time of the registration of the
Buffelsdoorn Company, in October, 1895, whilst there could be no
question

of tender before April or

May, 1896.

I must, however, confess

that I look upon the question of tender as being of
minor importance and not of the essence of the case. The plaiatiff could
not

have tendered the shares
it

until it had received the shares.
When
received the shares they were tendered to the defendant's

agent Hurry.
the plaintiff

Thus

it

company

appears from a letter of the secretary of

of the 8th

May, 1896, that the

plaintiff did

not pay for the 37,500 shares until that date, and did not receive
them before then. It also appeared from the evidence that about
that time

Hurry.

a.

tender of defendant's shares was

The

made

to his agent

real question in dispute is whether, the plaintiff

had
up and pay the shares which were portion of. the
working capital within a reasonable, time. As we have seen, the
.plaintiff had entered into a written agreement. with the trustee
of the Buffelsdoorn Company whereby it bound itself to take up
37,500 shares, the working capital of the company, at 2Z. per share.
It was further agreed that the purchase price of the shares should
be paid immediately after registration of the company and-against
delivery of scrip. As the money for the shares was not paid
until more than six months after the registration of the company,
_

failed to take

the Buffelsdoorn
contract

if it

Company

could probably have repudiated the

had so minded.

The question now

the defendant can also repudiate

its

arises

whether

obligation to take up the

shares owing to the delay of the plauitiff ?

The relation, however,
between the plaintiff and the Buffelsdoorn Company was not like
as that between the plaintiff and the defendant.
The relationship
between the plaintiff and defendant was that of principal and agent.

SOUTH AFEICAN LAW REPORTS
The

plaintiff, as

agent of the defendant, had to take up 9376 of the

37,500 shares with the Buffelsdoorn
It acted as agent
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Company and pay

for

them.

without reward and as having a principal interest hannesbubg
Consoli-

in the matter.

dated

defendant

Is the

for taking

now

entitled to refuse to indemnify his agent Investment

up the shares on the ground

of delay ?

I

am of opinion

that the defendant cannot take up this position on the ground

To take up the shares,
The defendant knew this, but did not take
the trouble to advance or tender the money. We have not the

that he himself did not act diligently.

money was

required.

doubt that he could have obtained his shares immediately
if he had tendered his money.
He, however,
remained quiet and expected that everything would be done by
the plaintiff, although there was no actual agreement with it as
agent.
The following passage out of Voet, 18. 1. 10, shows that
It
a mandator has certain duties while the mandate exists.
shows also that the plaintiff could have charged interest from the
time of payment, although in the summons interest is only asked

least

after registration

for a tempore morae.

"Ad

mandans subministret eoque
sunt

;

id ut durante
finito

mandato necessaria

probet seu laudet quae gesta

ao restituat impensas necessarias et utiles, una

cum

usuris

foenari

dum mora in restituendo facta sit dumforsan ipse
nummos accepit, aut eam quam f oenari dederat pecuniam,

repetit

quo haberet unde mandatum exsequeretur."

etiamsi nee

I

am of opinion that ftie defendant cannot succeed on the ground

that the plaintiff had failed to take up and tender to

him within

a reasonable time the shares in the Buffelsdoorn Company.

I

now

come to another defence put up during the course of the case.
As this defence has not been pleaded, and as it is of a highly
technical nature, I do not think the Court is bound to consider
it, but I think it, however, more satisfactory to inquire into it.
This defence
satisfied

i898

m^T^

is

that the debt of the defendant has already been

by Barnato

Bros.,

who should have sued

cession of action to the plaintiff.

It

or

have given

appears from the evidence

taken on commission of A. R. Stevenson, the manager of Barnato
Bros, in London, that after the plaintiff had paid the Buffelsdoorn

Company for the shares for working capital, the plaintiff continued
to collect the money in London, thereupon Barnato Bros, paid
the money to the plaintiff on behalf of the interested parties in
the Buffelsdoorn Company, including the defendant.

Stevenson

lmited'
v.

linobk.

—

-

'.
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says, "

When

Barnato Bros, paid the amount

of 18,750L for the

Th^Jo- defendant they had in their minds their Uability to the defendant
HANHESBUBQ QH account of the Buffelsdoorn pool and further, it had been the
;

DATED

^CoM™?"^

practice of Barnato Bros, to finance

all

the Buffelsdoorn financial

transactions on behalf of themselves and the defendant.

He

says

Limited

further on that Barnato Bros., in London, received a cable from

V.

Barnato Bros., in Johannesburg, saying that the lawyers on that
side had just advised them that the amount was not due from
defendant to Barnato Bros., and that it was due to plaintiff, and
that Barnato Bros, had better get a refund of the amount. Upon

D. PULLINGBR.
Morioe, J.

that the plaintiff paid the amount to Barnato Bros., and we cabled
to this effect to Johannesburg.
said Barnato Bros,
plaintiff

had not

In cross-examination the witness
a preponderating influence ia the

company, so that they could require it to refund, but they
money had been paid under a mistake."

pointed out that the
This

is all

the evidence on the point.

According to English law

payment by a third party is of no effect to acquit a debt unless the
payment is made on behalf of the debtor with his subsequent
authority or ratification.
675.

Therefore,

if

Chitty on Contracts, 10th edit. pp. 674,
is to be decided accord-

the payment in this case

does not release the defendant from his debt.
In this case payment was made in England and was made through
Barnato Bros, to the plaintiff, both of which must be considered

ing to English law

it

the Transvaal,
to have been domiciled in England as well as in
to the
According
point.
but I do not wish now to decide this
of
effect
the
has
party
Dutch Law, payment by a third

Eoman

and consent
extinguishing the debt even without the knowledge
Voet, 46. 3. 1, says,
of the person whose debt has been paid.
"
Quum etiam si quis pro debitore ignorante vel invito solverit
liberatio debitori consubsistet solutio saltern extenus ut inde

tingat."

to the Eoman
In this respect the English Law is preferable
prmciples
Dutch Law, for it appears to be contrary to sound judicial
of a third person
that the debtor should be affected by the acts
in the Eoman
anything
find
without his consent. But I do not
by the party
cancelled
being
Dutch Law to prevent such payment
It
it.
accepted
had
the payment and the party who

making

good sense that if I pay another's debt
under the belief that I have money in hand belonging to him,
hand
I shall have the right when I discover that I have no funds in
is

in accordance with

SOUTH AFRICAN LAW REPORTS
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payment before it has been consented to by the debtor.
if the third party and the creditor have the
thT^omake such payment binding they shall also have the right hannesbukg

to cancel the

It is also logical that

power to
to annul

Consoli-

good ground exists, as for example in the case of fraud.
dated
In the present case the evidence goes to prove that the money was i^estment
paid under error of fact. Barnato Bros, undoubtedly thought that
Limited
the defendant admitted his debt and that their action would meet
with his approval. The evidence on the point is not very clear, as
LlNQEK.
might be expected, as payment had not been pleaded but in any
Van Leeucase Stevenson declares that the plaintiff repaid the money because
wen, J.
Barnato Bros, showed that the money had been paid under a
it if

'

;

17, there is a " condictio

mistake.

According to Voet, 12.

indebiti "

when money has been paid under

6.

a mistake of fact,

and even if the person making the payment doubted whether the
amount was due " Si solvens dubitat debeat necne adhue repetitionis locus est."
For the above reasons I do not think that even
if payment had been pleaded the defendant would have succeeded
on this point. I am of opinion that there should be judgment
in favour of the plaintiff, and the defendant be ordered to pay the
plaintiff the

sum

of 18,7602. with interest at 6 per cent., a tem'pore

morae against tender of 9375 shares in the Buffelsdoorn "
Gold Mining Co., Ltd., with costs of suit.

Van Lebuwbn,

J.

:

This

for the recovery of the

is

sum

A

"

an action instituted by the plaintiff
with interest thereon at

of 18,750Z.

8 per cent., a tempore morae for certain 9375 shares in the Buffelsdoorn " A " Gold Mining Co., Ltd., which the defendant should

have taken up and which the plaintiff now holds at the disposal
of the defendant.
The facts alleged are as follows In the month
of June, 1895, a verbal agreement was entered into in Johannesburg
between the defendant and Messrs. Solomon Barnato Joel and
Barnet Isaac Barnato, who acted for and on behalf of the plaintiff
of the firm of Barnato Bros, of Johannesburg and of London,
and the Paris Financial Mining Corporation, Ltd., when it was
agreed that the defendant, plaintiff, Barnato Bros., and the London
and Paris Financial Corporation, Ltd., should enter into an agreement with a certain company called the Buffelsdoorn Estate and
Mining Co., Ltd., by which they undertook to form a company to
be called the Buffelsdoorn " A " Gold Mining Co., Ltd., with the
object of taking over from the Buffelsdoorn Estate and Gold
:
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Mining
Mining

1898

and from a company called the White Eeef Gold
and other mining properties as
the summons.

Co., Ltd.,

Co., Ltd., certain claims

The"joHANNESBUEG get forth in

The capital of the new company to be floated was to be
BATED
Investment 250,000L divided into shares of 11. each, of which
75,000L was to be
tor workmg capital.
Further, it was agreed that the four aboveLimited
D. PULLINGER.

mentioned parties should equally subscribe to buy 37,500 shares
at 40s. per share, with the option to purchase the remaining shares

Van Leeu-

within twelve months of the flotation of the company at 50s.
per share.

V.

wen,

J.

The

plaintiff

was to act on behalf of all the
company. The

in the formation of the proposed
in

interested parties
plaintiff

company

October, 1895, entered into a written agreement with one

Henry Rogers, the

trustee of the proposed company, to further

carry out the aforementioned agreement. On the 12th October,
1895, the Buffelsdoorn " A " Gold Mining Co., Ltd., was registered.

Shortly afterwards a syndicate was formed to purchase 150,000
shares in the

company at 55s. per share,

of

which syndicate Barnato

and Sir Edward Vintcent were the principal members.
The working capital was provided in May, 1896. The defendant
says that he was not asked within a reasonable time to take up
This was only done in December,
his shares and to pay for them.
ceased
to be of any value. From a
had
1896, after the shares
Bros,

dated the 8th May, 1896, the shares were then only taken
up and the working capital provided by the plaintiff. Before
that time there could have been no question of tendering any shares
defendant's
as it did not possess them. About that time, however,

letter

appears
agent, Hurry, was requested to take up the shares. It
guilty of
been
has
plaintiff
the
whether
is
to me the question
capital and
negligence in having taken up the shares for working
and
company,
the
of
flotation
the
paying for them so long after
his
repudiate
to
defendant
whether this delay is sufficient for the

According to the written agreement between the plaintiff
and Eogers the shares for the working capital had to be taken up
immediately after the registration of the company. This, however,
between
did not take place, and it might have caused a breach
liability ?

the contracting parties.
agent, but

The

plaintiff acted in its

was also interested as a principal.

own name

as

Bach of the interested

parties, thus also the defendant, had the right to control its actions,

and notwithstanding,

as already stated, the

company had been
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1898
up in May,
The defendant did nothing in the interval and remained th^^qnotwithstanding that he was a director of the company hannesburo

registered in October, 1895, the shares were only taken

1896.
quiet,

'

until the

end

of

February, 1896

he could easily have asked

for

an

dated
account of its actions from the plaintiff, to which he was not only Ihvbstment
Company
entitled but had the means of obtaining it, and was presumed to
Limited
;

.

have done

so.

He knew

that

money was

necessary to take up

the shares, but never offered to contribute his share.

In about

May, 1896, his agent. Hurry, was requested to take up the shares
on behalf of his principal. He knew of this and did not then accuse
the plaintiff of dilatoriness. The theory which has been put forth,
that the relationship of plaintiff and defendant is that of debtor
and creditor, I cannot agree to. If the defendant is a creditor as
regards the shares, then the plaintiff was also a creditor for the
money due thereon. As said before, the defendant should have
known, and it was his duty to have protected himself, but not have
sat quiet and taken up a passive attitude, by which he must be
presumed to have tacitly confirmed the action of the plaintiff.
Also during the course of the case the technical question of
solutio

has been mentioned, but as no payment had been pleaded

the Court

is

not called upon to decide the question.

these circumstances I

am

of opinion that the defendant

be for the plaintiff with costs,

J.,

Attorney for

concurred.

plaintiff

W. Wehher.

:

Attorney for defendant

:

is

all

not

and judgment should therefore
as asked for in the summons.

justified to repudiate his agreement,

EssBE,

Under

0. 6. Rice.

V.

D. PULLINQER.

Van Leenwen,

J.
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KROEKEL

:

MO RICE, J.
ESSER,

KOCK,

J.
J.

THE HEBREW CONGREGATION OF PRETORIA.
21, 24
November.

BUILDING CONTRACT—EXTRAS—WRITTEN AUTHORITYRATIFICATION—ARCHITECT'S FINAL CERTIFICATE.
Where a iuilding contract provided that no work beyond that
mentioned would be
paid for without an order in writing from the architect,
who shall be the sole
judge in

all

matters arising out of the contract regarding workmanship,

etc.,

and whose decision shall be final and binding upon all parties, and
extra work
had been ordered verbally, a final certificate had been given by the
architect
in

which such extra work was included.
to pay for work so ordered.

Held, that the defendants were

liable

The plaintiff had entered into a building contract with the
defendants and amongst others it was provided in the general
conditions of contract that " (b) No works beyond those included
in the contract will be allowed or paid for without an order in
writing from the architect,

who shall be sole judge during the promatters or questions arising out of this
contract so far as relates to the quality of material and workmangress of the

ship, the

works in

meaning

all

of the specifications, the rate of progress or

the general management of the works, and whose decision shall be

and binding upon all parties."
The plaintiff, by verbal order of the architect, executed certain
The plaintiff now sued the defendant for the extra work
extras.
so ordered. The defendants excepted to the summons on the
ground that, according to section 6 of the contract, all orders had
to be in writing, and that it was therefore a condition precedent
that any order for extra work should be in writing, and that the
plaintiff does not allege that such work was done by order in
writing nor were such orders attached to the summons.
final

Wessels, for the defendants

order extras

:

The

(Bmden on Building

architect

had no power- to
Hudson on

Contracts, p. 214

;

Building Contracts, p. 361
Banger v. The Great Western Bailway,
English Eep. p. 824 Hudson on Building Contracts, pp. 167 and
;

;

318).
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Maasdorj) (with him de Waal) referred to section 5 of contracti

1898

According to section 6 the contractor could not ask for payment keoekel
without first obtainins a certificate. The cases mentioned refer „ ^^to contracts under seal.
The common law allows of conditions congbegaprecedent in a contract.
^.
directly

by the

Besides,

some

of the orders

architect to persons in England.

were given
°

He had the power
Morioe.J.

to do so."

MoRiCB, J.
The plaintiff in this case is a contractor and sues
amongst others for payment for extra work alleged to have been
done to the Jewish synagogue at Pretoria. He alleges that portion
of the work was done on the written order of the architect, and that
other items or extra work was approved of in writing by the passing
The defendant
of an account by and certificate of the architect.
excepted to that part of the summons which contains the lastmentioned items on the ground that according to the contract
between the plaintiff and the defendants, any order for extra work
had to be in writing, and it is not alleged that these items are for
extra work for which orders were given in writing, but only that
they were subsequently ratified in writing. The clause in the
contract on which the defendants ground their exception is as
" An order in writing must be obtained for extra work."
follows
" 6. No works beyond those included in the contract will be
allowed or paid for without an order in writing from the architect,
who shall be the sole judge during the progress of the works in
:

:

all

matters or questions arising out of this contract so far as

relates

to the quality of the material

meaning

and workmanship, the

of the specification, the rate of progress or the general

management of 'the works, and whose decision shall be final and
binding upon all parties." The contention of the defendants by
their exception is that they are not bound to pay for extra work
unless there is a written authority by the architect before such
extra work was executed. The wording of the contract appears
to

me

work
it

against this interpretation.

will

It

provides that no extra

be allowed or paid for without a written order, not that

should not be done without a written order, and I cannot see

why an

tion of
Pretoria.

order like another act cannot subsequently be confirmed

or ratified, but I would consider decisicJns where the contrary

was maintained. Mr. Wessels has quoted several cases collected
in Hudson on Building Contracts, 2nd edit. pp. 290, 291, 369,
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The Hebrew
CoNOKEQATION OF
Pbetoma.

''"^*''^'

^°'

^''^''^

^^'^^

'

certified for

work—have

not the

is,

effect of

^"*' ^« ^^^ ^^ ^ Can judge, the wording of

the contract in these cases
or that from the certificates

had
Morice, J.

has been held that so-called progress certificates—
that

it

certificates given in the course of the

Krobkbl

differ

with the one in the present ease

was not quite clear that the architects
extra work. Hudson on Building Contracts,
it

pp. 291 and 351.

It is, however, not necessary to go into
these
In the same work, Hudson on Building Contracts,
pp. 291

cases.

and 351,

it is clearly stated that verbal orders
can be ratified by
the granting of the final certificate by -the architect.
The final
certificate is the certificate given after the satisfactory
completion

of the

work or buUding {vide Hudson, pp. 295, 366 and 376).
summons, and it appears from the annexures,

It is stated in the

that the certificate of the architect which confirms the extra
work is a final certificate. The final certificate of an architect

appears only to have this

when

effect

there

is

a clause in the

building contract making the decision of the architect

final.

Thus Hudson lays down, p. 351, " In cases where there is a clause
making the architect's decision final, his power as arbitrator or
dispute

preventer

over work (not outside the contract)

will

override his authority as architect, and his decision and certificate
as to extras not validly ordered will be conclusive in the absence
of fraud or collusion."

According to section 6 of the contract in the case before
decision of the architect

final

is

on questions

us, the

arising out of the

contract with regard to the quality of the material and work, the
interpretation of the specification, the progress or general manage-

As these words appear in a section deaUng
5, which empowers the architect
to order alterations and additions, I am of opinion that his power

ment

of the work.

with extra work and after section

to decide regarding the general management of the works includes the power to determine whether an order for extra work

had been properly given.

I

am

thus of opinion that the excep-

tion should be dismissed with costs.

EssER and Kock,
Attorney for

plaintiff

JJ.,

:

Attorney for defendants

were of the same opinion.

A. B. Mortimer.
:

J.

H. Batty.
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WICHERLINK.

coram:

MOEICE,

J.

SoblliH', J.

EXCHANGE—LEGAL HOLDER—NOVATION—FOREIGN J^OCK^.^

BILL OF

JUDGMENT.

A

1898
'^-~
had been drawn hy C. in favour of himself and made payable in Leipsic at
the place of business of certain Cohen and Errlich, where it was later on ^1 Novemher.
protested.
The bill was specially endorsed by the appellant to the order of J. ^ -^^'^^'"''«''and later on endorsed in favour of Z. The last special endorsement was
erased.
A judgment had been obtained in Oermany on the bill. Held, that
as the bill had not been specially endorsed to the respondent, he had no right to
payment.

hill

Quaere

:

Whether a foreign judgment extinguishes the original cause of

action.

An
The

appeal from the special judicial commissioner of Johannesburg.

appear fully from the judgment.

facts

no proof that the respondent
judgment had been given on
the bill against Cohen in Germany. This amounted to a novation.
The bill belongs to Josephson and has been endorsed by him to
other persons. As regards novation, vide Voet, 36. 21. 1. The
Wessels, for the appellant

is

the holder of the

matter

is

bill

;

:

There

is

besides, a

res judicata.

Esselen (with him Maasdorp), for the respondent The special
endorsement has been erased. This could only have been done
by Josephson. The maker has been Sued and he is not prejudiced.
The endorsement has been made in blank. The erasure cannot
:

prejudice the maker.
fact that the

Chitty on

Bills,

the erasure was of no consequence.

On

The
shows that

11th edit. p. 39.

German Court gave judgment on

the

bill

the question of novation

Windscheid Pandekten Eecht,
counsel quoted Voet, 82. 2. 1
Story on the Conflict of Laws, pars. 398, 599
vol. i. p. 368
and 600. Westlake says only that the judgment must be acknowThe plaintiff can sue either on the bill or the judgment.
ledged.
;

;

Wessels, in reply, referred to Voet on res judicata
Priv. International

MoEiCE,

J.

;

Law,

This

is

p. 350,

s.

and Westlake

828,

an appeal from the judgment

of the acting
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Cohen

for
L. c.

The appellant,

special judicial commissioner of Johannesburg.

the defendant in the lower Court, was sued on a

2875 marks 66

pf.,

bill

of exchange

or 143L 15s. 9d. according to our currency,

Germany, on certain Tepitz, and
Judgment was
g^yg^ j^ favour of the plaintiff, and the defendant now appeals
against it. The bill in question was drawn by the defendant in
favour of himself and was made payable at Leipsic at certain
Cohen and Ehrlichs, where it was later protested. It was, according
to the endorsement, specially endorsed on the 25th November,
1879, by the defendant to the order of certain G. Josephson,
Koningsberg, and on the 5th January, 1880, endorsed in favour

drawn by him

at Furchhaus,

accepted by Tepitz, dated 25th October, 1879.
Monce,

J.

of certain Zacharias

leaving the

name

;

but the last special endorsement

is

erased,

Josephson alone as endorser in blank.
an endorsement of Zacharias in favour of Zacharias,
of G.

Under this is
Myer & Co., which has been erased, and on the side is written a
receipt of payment (Betrag erhalten) signed by him
but this has
;

also
if

been erased. Thus leaving aside the erasures,

everything was in order, that the

G. Josephson and endorsed by

him

bill

was

would appear,

it

specially endorsed to

in blank.

The

result of this

under ordinary circumstances would have been to make the bill
payable to bearer. One would presume from the erasures that
Josephson had ceded the bill to Zacharias, Myer & Co., and that
he had thereafter paid this amount to the firm and had received
back the bill. Mr. Wessels based his appeal on two grounds
:

Firstly,

he says there

is

no proof that the respondent, plaintiff in

the lower Court, was the legal holder of the

bill.

Secondly, that

by reason of a judgment obtained on the bill in Germany a novation
was created and the original consideration of the debt was wiped
As regards the second point it raises a difficult question.
out.
There is no doubt that the original cause of action for a debt is
extiaguished in this State by a judgment of the Court, but it is
doubtful whether the judgment of a foreign Court has this result.
No Eoman Dutch law authority has been quoted. According to
English law a foreign judgment does not extinguish the original
cause of action (Dicey's Conflict of Laws, edit. 1896, p. 421). But
English lawyers are not satisfied with the present state of the law
on this matter. Under the circumstances, if I had to decide the
point, I would in all probability follow the continental authorities
of

Europe.

I find

it,

however, unnecessary to decide this point.

«

^^1
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I think the case must be decided on the first point, viz. that it
had not been proved that the plaintiff was the legal holder of the
bill, although on grounds other than advanced in argument.

—

1898

cohek
^^-^

Wicherlink.
Paragraph 2 of the summons in the lower Court is as follows
" That the defendant did on the 15th November, 1879, endorse
the said bill to the order of G. Josephson, and by him again
:

endorsed in blank and whereof the

plaintiff is

now

the legal

holder."

The first plea is that (2) (the defendant) admits at par. 2 the
endorsement of the bill, but denies the rest of the paragraph.
Later on the defendant asked to have this paragraph of the plea

amended to a general denial.
This amendment was granted (pp. 16 and 16 of the records).
The result of this amendment is that the endorsement of Josephson
denied.

is

title,

This endorsement

because the

bill is

is

necessary to give the plaintiff

specially endorsed to the order of Josephson,

and unless the endorsement by him is proved by evidence the
bearer has no right to payment. Byles (on Bills, 14th edit. p. 441)
says "that in an action by the endorsee against a maker or acceptor
the plaintiff must first prove the making of the note or the acceptance of the bill. Then the endorsement must be proved." In
this case the making of the bill is admitted, but the endorsement
by Josephson is denied and has not been proved. The judgment
ought, therefore, to have been one of absolution from the instance
but as the endorsement was not denied until most of the costs
had been incurred, it would not have been right to make the plaintiff
pay the costs. It is true that the attorney for the plaintiff
alleged that he was the nominal holder for Josephson, but this was
not proved. And as long as the endorsement was not proved,
;

the plaintiff could not succeed as the holder of the
I

am thus of

bill.

opinion that the appeal must be upheld, with costs,

and the judgment

of the Court

below be altered into one of absolu-

tion from the instance, with costs.
Appellant's attorney

:

Respondent's attorney

W. Webber.
:

H.

Ballot.

:
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SCHOEMAN

Coram

V.

KOK.

GREGOROWSKI,
O.J.

LAW

MORIOE, J.
BSSER, J.

NO.

11,

1894—RIPARIAN OWNER.

was the otvner ofgrmmd on both sides of a river and had cona dam across the river between the two portions and the water was
thereby forced back for a considerable distance and a certain portion of the
water flowed on to ground of the defendant, which is adjacent to the plaintiffs
ground, and the defendant used the water so brought on his ground by leading
Held, thai the defendani was a riparian
it off for irrigation purposes.
owner, and was not entitled to use the water unless he complied with the
provisions of Law No. 11, o/1894.

Where

the plaintiff

structed

1898
23 November.

This was an action for a declaration of

rights.

The

plaintiff

was

the owner of certain portions of the farm Welgegund and Harte-

The defendant was the
farm Hartebeestfontein which
The plaintiff's
adjoins the portion belonging to the plaintiff.
ground borders on the Crocodile Eiver which runs through it.
The plaintiff constructed a dam on his ground across the river,
the result being that the water was thrown back for a considerable
distance and at a certain point flowed on to the defendant's ground.
The defendant at the point where the water flows on his ground
constructed a furrow and led the water on to other portions of
The plaintiff
his ground and used it for irrigation purposes.
prayed in his summons, (1) that it may be declared that he is
entitled to build a dam and to allow the water to flow on the
defendant's ground
(2) that the defendant is not entitled to
lead the water off from where he does, and that he be ordered to
constructed. The defendant
fill up the furrow which he had
pleaded that the construction of the dam was illegal and an
interference with his rights in so far as the water is allowed to
that he is not a riparian owner at the point
flow on his ground
where the dam has been constructed, and that the plaintiff is not
entitled to let the water flow on his ground.
He admitted constructing the furrow referred to and says he was legally entitled
to do so.
He pleaded further that in May, 1888, he entered into
a written agreement with the former owners of Welgegund for
valuable consideration, by which a servitude was granted to him to
construct a furrow and to lead water from a certain point in the

beestfontein in the district of Pretoria.

owner

of certain portions of the

;

;
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as the " Maalgat " over the

farm Welgegund to his
i898
The furrow had to be constructed „ '""
SCHOEMAN
withm ten years, this restriction of time was afterwards waived
v.
^°^'
when the plaintiff purchased his portion of Welgegund, and was
aware of the existence of the said servitude. The defendant also Gregorowski,
claimed in reconvention 12,000L damages for the diversion of
the water by the plaintiff owing to the construction of the dam.
The parties agreed to have their rights determined according to

river

farm Hartebeestfontein.
.

.

,

'

law.
Esselen (with

him

Wessels), for the plaintiff

:

The object

No. 11, 1894, was to encourage the making of dams.

of

A

law

non-

riparian owner cannot be in a better position than a riparian

owner.

him de Korte), for the defendant The rights of a
owner
riparian
by common law are laid down by Voet, 39. 3. 2.
Half amorgen of the defendant's ground is underwater. Defendant
is entitled to use this water.
No one may bring water on the ground
of another.
Ludolf v. Wegner and Others, 6 Juta, 197. Plaintiff's
action is illegal. The defendant need not be satisfied with a
Is. or IL damages and allow the illegality to continue.
The water
It is public water.
is res nullius.
Schoeman cannot complain
that his water gets taken away. Hough v. Van der Merwe, B. 1874,
Hartebeestfontein does not extend to the banks of the
p. 158.
Schoeman cannot give water rights to an owner who does
river.
not possess them. The defendant does not ask for an interdict
nor that the water should be removed. The defendant wishes to
Coster (with

use the water.

:

Vinnius,

4. 1. 1 (notes

on section);

Grotius, 2.

35. 17.

The statute provides

dam

to be

made

for reciprocal rights, section 4 allows a

in a public stream.

If

a

dam

is

constructed

it

The defendant has a servitude
This has been rendered
to lead water over portion of Welgegund.
impossible owing to the dam. Schoeman had knowledge of the
The ten years expired in October,
servitude and also Beckett.

must not cause any damage.

1897.

The plaintiff is the owner of certain
Gregokowski, C.J.
Hartebeestfontein district Pretoria
and
Welgegund
portion of
:
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and the defendant is the owner of a portion of Hartebeestfontein.
ScHOEMAN ^^ *^^ farm Welgegund the plaintiff constructed a dam in the
VCrocodile River. Where the dam is situate on both sides of theriver
are narrow strips of ground which form portion of the farm WelgeGregorowski, gund, and the farm Hartebeestfontein is adjoining the piece of
__ ground on the western side and lower down extends to the bank of
the river, where it becomes riparian property. In consequence
of the construction of the dam the water in the river was dammed
up and spread over the narrow strip of ground of Welgegund and
covered the ground to the extent of about one-half morgen of
defendant's portion of Hartebeestfontein. Owing to the water
collected on this portion of Hartebeestfontein and the construction
of the dam the defendant is enabled, by means of a furrow, to lead
out the water from the dam on his ground for irrigation purposes.
The defendant commenced making such a furrow, but he was
prevented from proceeding with it owing to the granting of an
interdict pending action.
The plaintiff now sues the defendant
in an action to have it declared by the Court that he is entitled to
let the water run on the piece of ground belonging to the
defendant without interference on his part, and that the defendant
be perpetually interdicted from leading off the water by means of a
furrow. The defendant contends that he is entitled to lead off
any water which comes on his ground and to use it irrespective
of the manner in which it flows on his land, and that he cannot
according to the common law be prevented from using the water.
The ground which belongs to the defendant and has been covered
1898

'

with water is of

little

value, but the desire of the defendant

is

to lead

The first question is, can the defendant
lead off the water by means of a furrow made on his own ground ?
It is contended by the defendant that there is no provision in law
No. 11, of 1894, to meet such a case, because section 6 speaks only
of the case where an owner of ground situate on the opposite side
of the stream wishes to make use of the water.
He is bound
before he can do so to enter into an agreement with the maker of
the dam and must pay half of the costs of the dam. The defendant
states that where the dam has been made his ground does not
extend to the bank of the river, and that the dam has caused the
water to flow over the banks of the river to his ground, and that he
is not a riparian owner as meant by section 6.
There is not the
least reason why this narrow interpretation should be placed on
the water out of the dam.
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the words of section

6.
This section speaks of the owner of the
i898
ground on the opposite side of the river. This is the case here. „ ^^^
SCHOEMAN
r^,
ihe ground is situated on the opposite side. The words of the law
v.
^°^
are not Hmited to ground immediately adjoining the river.
It
,

.

'

is,

therefore, according to

my

opinion, absurd to say that the Gregorowski,
'

defendant, not being a riparian owner, can be in a better position

than a riparian owner. Eiparian owners alone have the right to
divert water out of a public stream for irrigation purposes.
A non-riparian owner cannot lead water out of such a stream.

The law does not allow him any such right to do so, and Schoeman
by making a dam could not give him such right to the water which
he otherwise would not have had. The defendant is, in fact, a
riparian owner, although his ground only borders on the river some
hundreds of yards below the dam. He can only make a furrow
and lead the water out of the dam, after having complied with the
provisions of section 6 of

Law

No. 11, 1894.

The defendant could have applied for an interdict while the dam
was in progress if he apprehended danger. He did not do so. He
does not ask

now

that the plaintiff should be ordered to prevent

the water flowing on his land, although his counsel
of the illegality of the plaintiff's action.

made much

We are thus not asked to

The defendant claims 12,000L damages.
The second
question is, whether the defendant is entitled to the water by reason
decide this question.

This question of damages can later on be determined.
of a servitude ?

It

appears that in April, 1898, the defendant

the two Pretorius, who were then owners
Welgegund, whereby he obtained the right to lead water to his
portion of Hartebeestfontein over Welgegund from a certain point
He had to commence a furrow
in the river called the '" .Maalgat."
within ten years, that is before April, 1898. The defendant did
not begin to work. He says the term of ten years was subsequently
waived by the brothers Pretorius, and that Schoeman was the

made an agreement with
of

make the furrow within ten years
Schoeman was aware of the agreement and knew of

cause that he did not begin to
further, that

;

the waiver of the ten years' condition before he purchased the
ground out of the estate of the late Commandant Pretorius (or,

from Beckett, as Beckett purchased it at a public sale out
The evidence that the condition of ten years had
of the estate).
been waived is quite unsatisfactory. The defendant stated that
two of the brothers who gave evidence in this case agreed to make

rather,
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SchoeIian

the servitude unlimited, and that
gi'^sn his consent,

Commandant

Pretorius had also

but said that the defendant should bring a power

two brothers, and they would then go
what was necessary. This was never
done. The defendant neglected to get the power and later on the
Commandant died and his portion of the farm was sold by public
auction without mention of any servitude whatsoever. Schoeman
cannot be bound if Commandant Pretorius was not. It must not
be lost sight of that the defendant gave no consideration for the
of attorney of the other

V.

.

Gregorowski,

—1

to an attorney to have done

extension of time.

I think

Commandant

under the circumstances that the

was not bound by any promise
which had never been acted upon, and which was
conditional and allowed the Commandant to change his mind
(locus poenitentiae) until the power of attorney was procured and
the agreement drawn up. No proof has been given that it was
Schoeman's fault that a beginning had not been made within
ten years on the contrary, from the defendant's evidence I am
estate of

Pretorius

of this kind

;

satisfied that

work.

If

he never intended to undertake such an expensive

the defendant wishes to rely on this he should produce

work but
Schoeman he was prevented from doing
so.
He should also have given notice to Schoeman. The
defendant has therefore failed on these two questions. "With
further evidence to prove that he intended to begin the

that owing to the action of

regard to the damages, the plaintiff contends that according to
section 5 the

amount must be

fixed

by

arbitration.

This

is

a

matter which can be subsequently determined when the question
of

damages

is

discussed.

I should be pleased

now

that the chief

matters in dispute and the respective rights of the parties deter-

mined

if

they would come to a settlement.

in the case can stand over,
to arrive at a settlement.

and
I

'

The further questions

in the mean time steps

can be taken

wish to mention that we can only

decide the matter of damages as far as they have been caused up
to the present time.

He had no

The action

of the plaintiff

right to cover the defendant's

without his consent, however advantageous

it

was unlawful.

ground with water
might have been to

The plaintiff has done so in the course of doing
work which he was entitled to do, and the damage, if any, is of
very little consequence. To remove what has been done is not
asked for. It is evident that there may be cases where the Court
would not hesitate to order that a wall or dam shall be so changed
the defendant.
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or constructed that no

the case

damage shall be caused in the future. Take
when the house of a neighbour is brought into danger or

his cultivated land destroyed.

Court shall decide in the same

The object

way

of the

law

is

1898

sch^,^u
«

that the

^'

as arbitrators.

Gregorowski,

Attorney for the

plaintiff

Attorney for the defendant

^^

Lorentz.

:

:

J. E.

Stegmann.

EDWARD MEISTER

coram:

„^-

GREGOROWSKI,
C.J.

THE TOWN COUNCIL OP JOHANNESBURG.
1898

28 November.

TOWN COUNCIL REGULATIONS—BREACH OP, BY PR^YLOVS 5
OWNER OF PROPERTY—NEGLIGENCE OF TOWN COUNCIL
—MISFEASANCE.
Where

owner of property had erected buildings in contravention of
municipal regulations of Johannesburg and the Town Council had repaired a certain street by reason whereof rain water was thrcrwn cm the plainthe previous

the

tiffs property (who

was no defence

was

the present

owner) causing damage.

that the plaintiff's predecessor,

did not build according

to the

who had

regulations of the

This was an action instituted by the

Town

Held, that

it

erected the buildings,

Council.

plaintiff in the Circuit

at Johannesburg for 155Z. 14s. 5d. for damages.

The

Court

plaintiiT

was the owner of certain stands in Quartz Koch
and Bok Streets with buildings thereon that in September, 1897,
the Sanitary Board of Johannesburg, the predecessor of the defendant, had caused Quartz Street to be raised by which the natural
flow of rain water was changed and was collected on the plaintiff's
property, causing great damage. The defendant pleaded that
in August, 1896, one T. E. Couper was the owner of the stands
mentioned. That in September, 1896, he submitted plans for
the erection of certain buildings as required by law, which were
approved of; that the plans showed the buildings to be six inches
above the surrounding ground, and a certain door on the north
alleged that he

;

December.
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Edward
Meistek

the buildings were erected at least 5f inches
is not shown
below the level of the pavement, and that some of the floors of
the building were on a level with the pavement, and some beneath
side

;

that no provision had been made to carry off the water from
The Town it
Council of ^he said stands that proper levels were given to the said Couper
;
;

EUKG.
GregoTowski
C.J.

previous to the making of the pavement

;

further, that the

ground

^°°^ °^ ^^^ building was to be used for certain purposes, but were
subsequently used for living rooms

by the said Couper not having
which had been approved of.

;

that the

damage was caused

built according to plans submitted,

Leonard-{with himNathan), for the plaintiff, referred to Jordaanv.
The Worcester Municipality, 10 Juta, p. 159
Kimberley Mining
Board v. Von Beek, 1 A. 101. Plaintiff was entitled to the full
;

amount

of

He

damages claimed.

gave proper notice.

The damage was
The defendant was not

Auret (with Papenfus), for the defendant
caused by the action of former owner.

Purchase

guilty of non-feasance.
burg, 2 0.

E.

p.

44

;

v.

:

The Town Council of Johannes-

Pollock on Torts, p. 23.
Cur. ad vult.

Postea.

5th December, 1898.

The plaintiff is owner of certain stands
on which buildings are erected at the corner
of Quartz and Bok Streets.
The buildings are known as " Couper 's
Buildings " and were erected by Couper, the former owner. When
the buildings were put up, Quartz Street, which is on an incline on
Hospital Hill, was in its natural state and the rain water was
accustomed to flow down the street, with the result that the
surface of the street looked more like a ditch than a street.
When Couper decided to build he submitted, in accordance
with the Town Council (then the Sanitary Board) regulations,
plans which were approved of, but with this Couper's obedience
Grbgobowski,

C.J.

:

in Johannesburg,

He

did not trouble himself about

the plans, but built as he wished.

According to the plans the

to the local authorities ended.

floor line of the buildings

had

ground, but in order to save

to be a certain height above the

money and

build cheaply, Couper
above the ground instead of
ten inches. Another irregularity which Couper was guilty of was
to place a door in a passage where the plans showed no door.
altered the floor line to a few inches
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and where the Town Engineer says he would never have allowed
1898
a door to be placed.
Subsequently the plaintiff bought the ground gDwrnD
Meistek
and buildings out of the estate of Couper.
In September, 1897, the Town Council commenced to work at theTown
Quartz Street and to place it in order by raising it and filling it Council of
up with gravel and hard material so that the water could flow off
bukg.
on both sides, and the street was in consequence much improved. „ ^ ^^ski
As a result of the improvement made by the Town Council the
C.J.
water which was accustomed to flow in the middle of the street
now ran along the sides, and owing to the fall of the ground more
to the side of the plaintiff's buildings. Nothing was done to lead
the water off from the plaintiff's ground. No gutter or watercourse was made on the sides of the street.
In November, 1897, there were heavy rains and the water
coming down Hospital Hill flowed along the street, rushed
over the side walk and flooded the yard and rooms of
plaintiff's buildings.
No great damage was then done, but the
plaintiff

to the Town Council.
Town Engineer reported that

complained

ensued, and the

Correspondence
the buildings of

the plaintiff could be protected against being flooded by the
construction of a water-course with a wall alongside of the street
for leading off the water,

and that the

plaintiff should contribute

Nothing was done,
and the plaintiff's

a certain portion of the necessary costs.

heavy
and considerable damage was caused
The plaintiff was sued by his
to the tenants of the buildings.
tenants in the Landdrost Court, and had to pay 155Z. as and for

and

in January, 1898, there were

rains,

buildings were again flooded

A

damages.

water-course has since been constructed, a proper

wall has been made, and

it is

now

stated that the plaintiff

protected against any subsequent flood.

the

Town

Council for 5001. damages.

and the law
V.

Mustha,

as laid
1

down in the

case of the Kimherley

App. Cases, 202, and in other

Town Council

is

that the plaintiff

himself to blame for the loss he has suffered, or rather

to the fault of his predecessor in

fully

cases, is not disputed

(Purchase v. the Sanitary Board), hut the defence
is

is

The plaintiff now sues
The facts are admitted,

title, for if

erected according to the plans submitted

it is

owing

the building had been

by Couper, the water

would not have flowed in the building. In other words, the
defendant ascribes the damage to the fact that the floor line is
eight inches lower than that marked on the plans, and that a door
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had been placed on the northern

1898

side

where

it

should not have

been put.

Erwl^D
Meistee

It

was proved that the water did not only flow under

this door,

The Town ^^^ ^^^° under other doors in the yard. The defendant also
Council OE referred to regulation 37 (p. 90 of the Sanitary Board Eegulations),

BTJBG.

which provides that

all

yards should be

higher than t&e adjoining street.
O.J.

'

ground the yard of the
question

now

is

in

how

On

plaintiff is

far the

Town

made

account of the

six inches
fall of

lower than the street.
Council can

still

the

The

shield itself

behind the fact of the non-compliance of the regulations by
Couper.

It is

somewhat

difficult to see

how

the plaintiff can be

held responsible for the indifference of Couper.

Contributory

negligence can hardly be said to bind third parties.

Meister

is

an innocent party, which is more than can be said of the
Sanitary Board, for the Board should have seen that Couper
carried out the plans and should have prosecuted him for breach
of the regulations.
The regulations even empowered the Board
to break down the buildings if they were not erected according
to the regulations and approved plans. Further, I cannot lose
entirely

sight of the fact that the regulations are for sanitary purposes,

framed

for the purpose of securing the health of the inhabitants,
not with the object of protecting the Sanitary Board from actions.
The object of the regulation is to protect the houses in Johannes-

burg from dampness and for the proper flow of rain water coming
on the property itself. The regulations cannot be taken as a
power to the Town Council to lead off the rain water from the

on to private property.
Such action would in any case be illegal. No one is entitled to
bring more water on his neighbour's property owing to a change
made by him of the state of his property than would otherwise
flow in the natural state of affairs. The Town Council can construct streets, and there is even a duty on it (if funds allow) to
make streets properly which can be used by the public, but the
Town Council is not relieved from the general duty to take proper
care that no damage is caused to others. It is clear that the Town
Council should exercise ordinary care in executing its work, and
if through carelessness damage is done it must be compensated for.
We may apply to the Town Council the principle laid down by
Lord Blackburn in the case of Giddis v. The Proprietors of the Bann
Beservoir, L. E. 3 App. Cases, p. 430.
" It is now thoroughly well

street

:

.
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established that no action will
lature has authorized
it

does occasion

if it

damage

lie for
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doing that which the

legis-

be done without negligence, although

to anyone; but an action does

lie for

doing

1898

eo^^uj,
Meistek

that which the legislature has authorized

And

I think that

if

ijjjg
if it be done negligently,
i'owN
exercise of the powers, either CouNcn. or

by a reasonable

given by Statute to the promoters or which they have at

Law, the damage could be prevented,
1

As expressed
" Negligence

by law

1

make such

not to

gence

in
is

Thomas

it is

Common

within this rule

'

1

1.

•

reasonable exercise oi their powers.
v.

Quatermaine, 55 L.

J.

Ch. 354

simply neglect of some care which we are bound

somebody." Now, according to the
the defendant was not allowed to lead the water off

to exercise towards

Common Law

By

the street on to the property of the plaintiff.

Statute the

defendant was empowered to repair the street and for that purpose
could bring about a change in the natural state of the street, but
the duty remained not to injure the
the defendant

is

plaintiff, limited in so far

that

only liable for negligence in taking ordinary care

to prevent damage.

The Town Council was aware
Hospital Hill,

knew

of the great flow of water

from

that this water flowed alongside of the street,

and knew that if the street was filled up and rounded off the water
would naturally be thrown on to the plaintiff's property if no
furrow or wall was made for leading off the water. But assuming
that the

Town

Council or

its

officers

know

did not

of this in

September, 1897, when the street was made, and in taking reasonthen experience should have
able care could not have known it
been learnt from what took place in November, 1897. At that
time complaint was made, and it is clear that in consequence of
;

the change of the nature of the street the water in the rainy season
flowing on an incline was thrown against the buildings of the
plaintiff.

It

was gross negligence on the part

of the defendant

in not protecting the property of the plaintiff against

flood.

not be expected to change the street and make
The
pavements, he could only rely on the defendant. The defendant
is thus liable, and as I have said before, the regulations were not
plaintiff could

made

for the purpose of enabling the

Town

Council to throw water

to a certain height on private property, but for
object.

The defendant can

therefore

an

—

bukg.

negii- „
Gregorowski,
jj

entirely different

not take advantage of

The
the previous history of the building of plaintiff's houses.
causa causans was the overflowing of water from the street in

c.J.

,
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consequenceof the negligence of the defendant. The damage might
owing
have been greater
o of the
&
o to the lowness of the building
plaintiff, but there would have been no damage were it not for

1898

^

^^

Edward
Meisteb

negligence of the defendant, in not constructing a proper
The Town *^®

The

Council oe gutter for leading off the water.

principle of contributory

'

neghgence laid down in Davies

"buk™

also applies; in fact, there

.

'^
'

^o.J.

plaintiff, for

The

the carelessness of his predecessor does not bind him.

proved to have suffered damage to the extent

plaintiff has

of 155?.,

and

v. Mann, 12 L. J. Ex, 10, here
was no negligence on the part of the

for this

amount there should be judgment

in his favour

with costs.
Attorney for

plaintiff

:

Attorney for defendant

W.

Coram :
JORISSEN, J.

^WEN^J^
KOCK,

C.

D. F.

Oilfillan.

STEUBEN

DUNN.

v.

FIDE

COMMENT—

PUBLIC INTEREST.
an article in
who was the chairman of the
Small-pox Committee, of having assaulted one Heffer and of being the cause
of his death. In an action for libel by the plaintiff on circuit at Johannes-

The defendant,
29 November

:

J. Blore.

DEFAMATION—JUSTIFICATION—50i^4

i.

1898

H. W.

jiig pg,pe,j'

the publisher of the

newspaper

the Critic, published

in which he accused the plaintiff,

burg, the judge in the first instance held that the facts justified the article in

question

;

hut on appeal his decision

was

reversed.

(Koch, J., diss.)

This was an action instituted by the appellant in the Circuit
Court at Johannesburg against respondent for damages for

libel.

The respondent was the printer and publisher of the Transvaal
Critic, and published in the issue of the 27th May, 1898, the
following article
"I have before me the doctors' certificate
The following
relating to the death of the late Mr. E. H. Heffer.
:

are the particulars recorded as to the cause of death
certify to the best of

my knowledge

and

'
:

I hereby

belief the cause of

death

was due to Chief and determining Physical Bronchiestasis Homoptysis, resulting from injury
Consecutive and Contributing
Gangrene and Pneumothorax.'
This certificate is signed by
;

—

•
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W. Johnston and Hugh Brown

fore, to

the evidence of these two medical

Currie.
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According, there-

men the

late Mr. Heffer

died from injury received.

The injury from which the deceased's
death resulted was inflicted by W. H. Struben, Chairman of the
Small-pox Committee and handicapper to the Pony and Galloway
Club, in a dastardly and wholly unprovoked assault on the deceased

because, forsooth, the late editor of this paper subjected Struben
to

some passing

With the

criticism.

doctors' certificate before

me, as quoted above, I have now to charge W. H. Struben with
causing the death of the late Eichard Henderson Heffer, or at
least of being the primary cause of his death, and I would beg
leave to call the attention of the public prosecutor to this fact.
action on the part of

creditors in the estate of the deceased should take

any rate the
prompt pro-

ceedings against Struben, in order that the latter

may

Failing

in

the authorities, at

some small measure be brought

to

book

at least

for his utterly un-

pardonable conduct."

The respondent pleaded,

firstly, that the words complained of
and published in the interest of the
public and, secondly, that they were published bond fide, and that
it was a just and reasonable commentary on a matter of public
interest.
Judge Esser, the Judge on Circuit, gave the folloAving
judgment
In this case the plaintiff complains that he has been injured in
his good name and fame through a certain article in the Transvaal
In
Critic, of which the defendant is the printer and pubhsher.
the
plaintiff
primary
article
is
stated
that
was
the
the said
it
cause of the death of a certain R. H. Heiler, which accusation is
founded on a certificate of death of the said Heffer, signed by two
medical practitioners. There can be no doubt that the words used
in the article exceed the bounds of comment on the death certificate,
and a direct accusation is made against the plaintiff. The defendant pleads that the words used are true, and that he published
them for the public benefit. To prove the latter evidence was
led and admitted that the plaintiff is an official and a pubhc
person, namely, the chairman of the Small-pox Committee of
Johannesburg and handicapper of the Pony and Galloway Club.
The defendant contends if such a person were to commit a serious

were true and

justifiable

;

:

assault in a public street

which caused the death

of the person

assaulted, he would be justified in the interest of the public to

draw

1898

^~^
Stkuben

—

dun>,.
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wTc.
Stbuben

Dunn.

the attention of the Government to the fact that the person
holding such a position was a danger to the pubhc. I think if the

defendant can prove the truth of his accusation he
it

was made

in the interest of the

the defendant did not

know

pubhc

;

there

is

may

say that

also proof that

the plaintiff, and had no enmity

against him, and that only the recording of the doctors' certificate

caused him to write the article in question.
for the

Court to decide

is

All that remains
whether the assault on Heffer by Struben

caused his death, and the Court- must decide
fact

put to a jury.

It is

it

as a question of

admitted that on the 11th March, 1898,

the plaintiff read an article in the Critic which he had reason to
believe

had been written maliciously by Heffer against him, and

that in consequence thereof he assaulted Heffer in the street,

and that Heffer died in the hospital on the 21st April, following.
The plaintiff it appears was very angry with Heffer, and 'had
threatened in the presence of Blackburn and Hellish to assault
him if he caught him. That Dr. Mellish had warned him that
Heffer was a weak man, which appears to have been generally
known. The plaintiff subsequently met Heffer in company of
Hancock and McCowat. He caught him from behind, swore at
him, and struck him. McCowat saw him twice strike Heffer
he is uncertain as to what took
behind his head on both sides
place further, he only knows that Heffer clung to Hancock and
crept away. Hancock corroborates this. Against this Guere
states, who was in a bar opposite to where the fight took place,
that he saw more than two blows struck McKie, a friend of Heffer,
These two were in the bar and separated the
says the same.
parties, and it appears to me that they saw more of the fight than
Hancock and McCowat, who must naturally have been taken
by surprise by the unexpected assault by the plaintiff on them;

;

selves as

two

it

were while they were talking quietly. Further, the
on higher ground, must have been able to

in the bar, being

two witnesses. The evidence of Francis
moreover
he stood too far off, and behind
and

see better than the first
is

somewhat

partial,

the persons in the group, to clearly see except the touching of

Struben of Heffer's shoulder immediately before the assault, which
very probably could only have been noticed by him and Heffer.
I

must therefore accept that the

plaintiff struck Hefier,

although

not so hard as he intended on account of Heffer having stooped
low,

two blows on the head and one more on the shoulders.

If

a
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man

is

angry, as Struben was,

seconds to strike a few blows
himself,

if

it

does not take more than a few

the person struck does not defend

and the blows have more

This as regards the assault
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I

do not attach

much weight

and Heffer
were in a worse position than Hancock and McCowat to remember
what had happened. The plaintiff blind with anger and Heffer
half dead with fright attempting to get away, and when he was
free taking refuge in a back-room of the " Ascott Bar."
What was the result of the blows on Heffer ? As regards that
we have first the evidence of McKie he remained in his company
the whole day, and declares that Heffer was very nervous, and
after having gone to several places to make purchases and having
dined, they went to the Empire Theatre, where they sought the
to the evidence given in the lower Court, as the plaintiff

:

first

public prosecutor to lay a charge against the plaintiff.

Krause says that Heffer was much excited and was

partially

Dr.

under

The evidence of both may be reconciled,
an excited state, takes the amount of drink
which McKie mentions, and it is possible that he does remember
all that was taken, one gets much sooner under the influence of it
than when one is in a calm'state.
That evening probably Heffer went to bed about 11 o'clock
at midnight at all events his clerk. Dear, saw him.
He was then
spitting blood, appeared weak and could not speak.
The following
morning he was still the same, and Heffer refused to see a doctor,
and went to the Landdrost of&ce to give evidence. In his evidence
he states that he had spat blood after the assault. Until the
18th March, thus for about a week, Heffer kept to his room, and,
according to Dunn, could not do his work properly, notwithstanding that he endeavoured to do so according to what he wrote on
the 18th March for the Critic. He was then taken to the hospital,
where he gradually went backwards and died on the 21st April,
about six weeks after the assault. Evidence was given to prove
that Heffer was suffering of consumption. One of the witnesses.
the influence of drink.
for

if

a person

is

in

;

Smith, travelled with him to Pretoria and back in October, 1897,

and Heffer must then have been

in a

bad state

;

against this

is

the

who saw him daily before the assault,
according to his own statement and their

evidence of several persons

and they declare that

^^
Stbubbn

effect.

itself.

1898

had
and that

observations he appeared at that time in good health (he
shortly before been for a trip to the Cape Colony),

—

dusn.
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Dunk,

immediately after the assault there was a change for the worse.

we compare

If

the evidence of these laymen with that of the

who had treated Heffer for
four years and had thoroughly examined him a few days before
the assault, then we find that the theory of the doctors who were
doctors, especially of Dr. Johnston,

called

by the defendant

fully agrees

with that of the laymen, and

with the natural inference which every right-minded person would

make from

the facts.

On

the other hand, a learned discourse

was given by Dr. Lillpop on the impossibility in medicine to lay
down with scientific precision cause and consequence, whilst
certain Dr. Harper smilingly shrugged his shoulders at the ignorance of his colleagues.
Certainly neither of these gentlemen has

made

the impression

on the Court which they intended to do. According to the
evidence of Dr. Johnston it appears that Heffer was on the 21st
or 22nd February, when he returned from the Colony, in a better
condition than he had previously seen him, although in July and
August, 1897, the consumption was bad, it was better in February,
and he was, so to say, on the way to recovery, and he could have
lived for several years longer.

Immediately after the assault he
began to bring up blood and ultimately died, of the causes set
forth in the death certificate. That the diagnosis made by Dr.
Johnston was correct is proved by the fact that at a post-mortem
examination such diagnosis was confirmed. This is naturally
strong proof that the treatment of the illness was the proper one

under the circumstances. Dr. Currie corroborates this evidence,
and Dr. Irving, who was present at the post-mortem, confirms it.

We

have thus certain

from which the Court is
Are the apparent and natural con-

facts established

asked to draw conclusions.

clusions to be reconciled with the established principles of medical

science ?

so

if

conclusion ?
conclusion

is

is

On

the Court sitting as a jury justified to
the other hand,

it

if

come

to a

were proved that such a

absolutely in conflict with science, in such a case that

which one is prone naturally to accept must give way to scientific
knowledge; in other words, the theory considered probable or proved
by research and which is contrary to what the lay mind thinks,

must

in cases as the one in question

other theory which possibly

may

have the preference over any

be

scientifically true,

application of which conflicts with the opinion of the

can only judge by outward appearances.

but the

layman who
Such a case we have

SOUTH AFRICAN LAW REPORTS
The Court

here.

31'

sitting as a jury taking into consideration the

condition of Heffer before the assault

the nature of the assault

;

;

the state of his health subsequently, and his death soon after, must

come

was connected with the
proved to be so by the clear medical evidence

to the conclusion that his death

and

assault,

this is

given in the case.

Against this even

whom

when

Dr. Lillpop and Dr. Harper (neither of

know

treated this case) declare that they

where

of instances

without an apparent cause consumption suddenly collapses, then
the fact that this might have happened here is to the layman a

mere theory, and judged by the circumstances
nothing to recommend
It

true that neither Dr. Johnston

is

of this case has

itself.

nor

anybody

can

else

positively swear that Hefler died as a result of the assault

;

such

a certainty the jury also does not have in a case in which they

an accused guilty on circumstantial evidence, and who can
say that perjury has not been committed but this is not what the
find

;

law requires.

To draw natural conclusions from the

give a verdict as sensible
in this

and

men

similar cases.

Medical Jurisprudence, vol.

is

I

Under these circumstances

I

and to

wish to refer further to Taylor's
p. 626,

i.

facts

the duty of a jury and of a judge

am

4th

edit.

of opinion that the plea of the

defendant has been proved, and that there should be judgment
for the defendant with costs.

Leonard, for appellant.
Coster, for the respondent.

Majority of the Court (Jorissen and

Van Leeuwen, J J.)

held

that the respondent under the circumstances was not justified to
write the article in question, upheld the appeal, and changed the

judgment

of the Court

below to one of

51.

damages with

costs.

was of opinion that the respondent's defence was
a good one, and that the appeal should be dismissed with costs.

KocK,

J.,

Appellant's attorney

:

Respondent's attorney

W. H. Smith.
:

E. Tennant,

1898

^q
Steuben

Dunn.

—
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AGENT.

—Sale by a

Commission

third person.

page

B. agreed with G. to find a buyer for certain shares.

He negotiated

witha certain third person, but before he definitely closed the sale the
meantime sold by another broker of B. for
12s. &d. per share to the person with whom B. had negotiated, and
who admitted that he had bought by reason of the negotiation he
had had with B. As B. stated that no price had been fixed upon
and G. declared that the price had at least to be 15«. per share the
Court dismissed the claim of B. for commission. Bramley v.
122
Ooldreich Bros
shares were in the

ANTE-NUPTIAL CONTRACT.
Registration

of—Law No.

5,

1882, Art. 5

Presumption of com-

munity of property.
L. and his wife were married by ante-nuptial contract in the Cape
Colony which was duly registered there. Subsequently they went
to the Transvaal where the wife bought a certain stand in Johannesburg. In 1897 the ante-nuptial contract was registered in the

Certain creditors wished to attach this stand belonging

Transvaal.

by the husband before the registration of the contract. Held, that this could
not be done that Law No. 5, 1882, does not apply to ante-nuptial
to the wife in satisfaction of certain debts incurred here

;

There

executed elsewhere.

contracts

is

no presumption that

persons married elsewhere are married in community of property

and proof

to that effect

must be

Liquidators of Theron and Others

given.
.

M. Louw

P. and

.

.

v.

The
117

.

APPEAL.
From a provisional sentence given by a
in

Landdrost.

no appeal, but the defendant should t^ke out a summons
the same Court to have the sentence set aside. Skeen v. Brook 121

There

is

.

—Law No.

Security

11, 1892, ss.

59 and 85.

must security be
given for the amount of the judgment and the costs, but also for
In the case of an appeal in a

the costs of appeal.

civil

action not only

Vander Merwev. Geldenhuis

.

.

.

.125

INDEX TO THE VOLUME

320

PAGE

Costs—Law No.

APPEAL.

11, 1892, Art. 89.

Unless notice of setting down for hearing of an appeal be given to
respondent in terms of Law No. 11, 1889, Art. 89, the appellant will
not be liable for any costs incurred for the purpose of opposing the
appeal, in case the appellant should not proceed with the appeal

within the prescribed time.

Bocha

v.

Hamburg

.

.

.95

.

—

Locus

standi- Bight of co-liquidator to inspect documents pending
appeal against his appoinlmentr—Costs.

The applicant was appointed

co-liquidator of the M. syndicate.
Pending the appeal he applied for inspection of the books and
documents of the syndicate. The respondents refused to grant
such inspection. The applicant applied to the Court to compel the
respondents to give him the inspection. The case on appeal, in the
meantime, was decided in his favour. Held, that he was entitled
to inspection pending the appeal, and that he was entitled to the
Forbes v. Chaplin and Hearle
costs of his application.
221
.

Law No.

13,

1897,

ss.

5

and

44.

Criminal

to he

heard

.

.

See

appeal.

Ceiminal Procedure.

ARBITRATION.
Refusal

to

—Bight of parties

proceed

—

Irregularities in

arbitration proceedings.

The

applicants

and respondents agreed to submit

their differences

The respondents

with regard to a certain contract to arbitration.

during the arbitration gave notice that they intended withdrawing
therefrom owing to irregularities which they alleged the arbitrators

had been

guilty

of.

Hdd, that the

irregularities

a nature as to justify such withdrawal.

were not of such

Greenberg and Leon v.

Cassinus and Clare

199

ARCHITECT.
The

plaintiffs

had the supervision

as architects of the erection of a

certain building for the defendant,

and gave

certificates to

contractors engaged in the installation of the electric fittings,

the

upon

which payment was made by the defendant. It appeared later on
that the installation was faulty. Held, that the plaintiffs were liable
for damages caused to the defendant.
Philip and Leslie v. The
Transvaal Oold Fields, Limited

ASIATICS.

54

See Licence to Trade.

BEZITEEOHT.
Damages

Where the

non-delivery of claims.
plaintiff

company had bought

certain 45 claims

the defendant for £7500 and subsequently agreed to

sell

from

the claims
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Company in consideration of 1000 shares at £1 in the latter
company per claim. After which agreement it appeared that six of

to E.

the claims belonged to another Syndicate, which SjTidicate had a

dated February, 1895, consequently the plaintiff company
had to refund 6000 shares to the F. Company. The liquidators of
the plaintiff company sued the defendants for £12,000 damages, the
value of the 6000 shares. The defendant denied that the six claims
belonged to the N. Company, and alleged they were his property as
he had obtained a bezitrecM for them in March, 1895. Held, that
where there are two certificates of bezitrecM for the same claims the
earlier in date will be upheld, and that the defendant was liable in
damages for non-delivery of the claims. The Liquidators of the
195
West Nigd Deep v. van Bensburg
bezitrecM,

BILL OF EXCHANGE.
Legal holder

—Novation—Foreign jvdgment.

A bill had been drawn by C. in favour of himself and made payable
in Leipsicat the place of business of certain Cohen, and Ehrlich, where
it

was

later

on protested.

The

bill

was

specially endorsed

by the

appellant to the order of J. and later on endorsed in favour of Z.

The

A

judgment had been
bill had been
specially endorsed to the respondent he had no right to payment.
Qumre, Whether a foreign judgment extinguishes the original cause
of action.
Gohen v. Wicherlink
last special

obtained in

endorsement was erased.

Germany on the

BROKER'S NOTE.

Held, that as the

bill.

See Sate.

BUILDING CONTRACT.
Extras

— Written authority—

Where a

29

—

Batification

Architect'sfinal certificate.

work beyond that
mentioned would be paid for without an order in writing from the
architect, who shall be the sole judge in all matters arising out of
the contract regarding workmanship, &c., and whose decision shall
be final and binding upon all parties, and extra work had been
ordered verbally, and a final certificate had been given by the
architect in which such extra work was included. Held, that the
defendants were liable to pay for work so ordered. Kroekel v. The
building contract provided that no

Hebrew Congregation of Pretoria

296

CARRIER.
Liability for non-delivery of oxen.

Where a certain number of oxen had been delivered to a railway
company for conveyance and on arrival some of the oxen were
Held, that the company was liable in the
found to be missing.
absence of proof that the oxen had been carried by a special contract at the risk of the senders.

N.

S.

A. E.

v. Levitt.

.

.81

.

Y
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CARRIER.

Negligence.

had been delivered to the appellant company
conveyance and one had been lost in transit. Held, that in
the absence of proof that it had been carried at the risk of the

Where

certain oxen

for

sender the company was liable for the damages suffered.
Co. V. Malherbe

&

N.8.A.B.
51

Co

Liability for goods carried over connecting line.

by a railway company for carriage
company and no proof is
given that the railway company which accepted the goods was the

Where goods have been

received

to a place on the line of another railway

agent for the other company, there

is

no presumption that the

goods had been delivered to the second company in good order
and quantity. N. S. A. B. Co. v. Hoyer, Arent, Kemer dh Co.
.

-

Sendees

risk.

14

.

Where a railway company carried goods under two rates, taking the
risk of loss, &c., where the higher rate is paid and in case of the
lower rate the sender to take the risk, goods having been sent according to the lower tariff which were lost in transit.

company was not
-

liable.

Store Bros. y.

N.

Held, the railway

8. A. R. Co.

.11

.

Connecting Bailway Lines.

Where a contract

for the carriage of goods is entered into with

railway company, which contract

is

partially performed

a

by another

company, the latter is not liable for any loss or damage to the goods
company. N.S. A. B. Co.

in the contract entered into with the first
V. Lilienfeld

-

&

Lost baggage

25

Co.

— Vinculum juris—Exception.

The plaintiff handed her baggage at Cape Town

to the C. G. Railway

to be forwarded to Johannesburg.

On

was found missing and the

thereupon sued the defendant

plaintifi

arrival there

one package

summons on the ground
The exception was
dismissed on the ground that it was alleged in the summons that the
baggage had been handed to the defendant company at Vereeniging
and there was ground for action. De Braunsteinv. N. 8. A. B. Co.
company ; the defendant excepted

to the

that there was no vinculum juris between them.

CESSION.
Where

the S.

Company sued

the

Rand Exploring Syndicate

193.

for a

declaration of rights in respect of certain claims which

had been
pegged off by the predecessor in title of the S. Company. Held,
it was no defence that at a given date the claims had been pegged
off by a third party from which the defendant had obtained no
cession.
Stanley Developing Co. v. The Band Exploring Syndicate,
Ltd

37
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CLAIMS.
Pegging

off.

Where a person

is guilty of pegging claims belonging to another in
terms of Art. 142 of Law No. 21, 1894, it is no defence that the pegs
used by that other were not of the size prescribed by Art. 82 of the

said

Law,

The

State y.

Max

Levi

112

COLOURED PERSON.
Where the essence of the offence is in being a coloured person it
must not be presumed that the accused is a coloured person, but the
onus of proof thereof is on the prosecution, which must show good
grounds that the accused is a coloured person. Knobelsdorfv. The
45

State

COMMISSION, SALE BY AGENT.

COMPANY, FLOTATION
CONTRACT.
Special

Contract

OF.

See Agent.

See Contkact.

—Railway

Company

—Loss

of goods.

See

Cabbieb.

—Breach of—Damages.

-

Building Contract

Where the defendant had been employed to construct a bridge
according to specifications, and had received payments from time
to time on the oertifioate of the overseer who had passed the work,
and such work had been accepted but was afterwards found to have
been done in a faulty manner.

Held, that he was not Kable to do

the work so accepted over again.

RepvMic
-

M.

V.

The

State Secretary of the S.A.

Lagois

,

233

—Flotation of Company.

Breach of

The plaintiff entered into an agreement with the defendant
whereby he ceded certain prospecting contracts which he had
entered into with the owners of certain land in the 0. F. State, in
consideration of £500 cash and 10,000 fully paid

company

up shares

to be floated in connection with the said properties.

1896 the H. 0. Corporation, Limited, was floated

;

in a

In

the object of

company was to acquire H.'s rights in all farms, claims, options,
The plaintiff claimed the amount and shares agreed upon.
The defendant maintained that the C. Corporation was not such a
company as was contemplated by the agreement between him and
the plaintiff. Held, that the H. Corporation was such a company
as was contemplated and the plaintiff was entitled to the amount
claimed and to the shares of such company, Brunner v. Henderson 238
the

&c.
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CO-OWNERSHIP.
Reasonable use.

The plaintiff company was the owner of an undivided, half of certain
farms and the defendant the owner of the other undivided half.
The defendant lived on the said farms where he cultivated arable
A portion of the ground he gave
lands, orchards, and kept a dairy.
out to Kaffirs, who had to give him half of the produce. The
plaintiff company, alleging that it was entitled to half of all profits,
sued the defendant for an account. Held, that the plaintiff had not
succeeded in showing that the defendant as co-owner of the ground
thereof.
De Beers Consolidated

had made an unreasonable user
Mines, Limited

McKay

v.

206

CORPORATION.
There

is

nothing in the

Common Law or in the

Statute

—

Law to

pre-

vent persons forming anassociation for public purposes for instance,
a public library, and for giving such association a personality in
The Committee of the Johannesburg Public Library v. Spence
law.

—

.

84

CORPSE.
Where the executors testamentary asked the Court

for leave to

from the place where it had been
at first buried, the Court refused such permission on the ground that
the executors had no right to the corpse as it did not form part of

remove the corpse

the estate.

of the deceased

Executor in the Estate of Klingenberg v.

COSTS OP APPEAL.

Lademann

.

103

See Appeal.

COSTS.

Where

there are several plaintiffs, and one of them possesses immovable property, the other plaintiffs, who are peregrini, and are not
owners of immovable property, must give security for costs. Tarbutt
and Quentin v. Saltmarch and Others

53

CRIMINAL PROCEDURE.
Law No.

13, 1.897, ss. 5

and

4:4r—Appeal

—

acquittal.

Where a person was summoned with contravening sect. 5 of Law
No. 13, 1897, but did not appear to the summons and an application
was made for the cancellation of liis Uquor licence under sect. 44,
and the Landdrost had refused such order. Held, there was no
appeal from the Landdrost.

State v. Hellenwick

.

.

.

Preliminary examination.

Where an indictment had been served on a person on the 26th
August, 1898, to appear on the 3rd September, to plead thereto, and
he had been committed by the Landdrost for trial on the 13th
September, it was contended at the

trial

that the proceedings were

248
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and void according to the Criminal Procedure Ordinance, sect.
57.
The prisoner was convicted. The Court, on appeal, JiM
that the proceedings were in order, and sustained the conviction.
The State v. Mahoojen
.
,
261
null

,

CRIMINAL PROCEDURE. Fraud—False

name.

Where the

accused, on being brought to the charge office for contravening the liquor law, gave as his name S. G., who was his
brother,

and who held a

licence for the premises, in consequence of

which a summons was taken out against the person of S. G., his
brother. S. G. appeared and was charged
after he had pleaded
it appeared he was the wrong person, and the charge against him
was withdrawn.
G. Goldberg was then indicted before the
Circuit Court at Johannesburg for fraud, in that he had deceived
the officer at the charge office and had thereby injured the State.
Held, that the facts alleged in the indictment and proved did
;

not constitute the crime of fraud.

An

indictment signed by the State Attorney,

previous to the
V.

State v. Goldberg

trial of

who had

the accused, held good in law.

.

.

.

resigned

The

Stale

Jacob

On

273

7

the 16th November, 1897, P. was tried and convicted of

sect. 5 of the liquor law of 1896.
The contravention
took place on the 1st October, 1897 ; on the 20th October, 1897, the
liquor law of 1896 had been superseded and repealed by the liquor
law of 1897. On appeal the conviction was sustained. John
Parsons v. The State

contravening

35

DAMAGE TO BUILDINGS.
Where ground had been used for mining purposes and a portion had
been sold to M. and a portion to R., and R. had laid out in stands
the land so purchased and S. had leased one of the stands and had
built a house thereon and damage was done to the house by the subsidence of the contiguous ground which belonged to R. owing to an
abandoned shaft of which R. was ignorant. Held, R. was not
Rand Central Ore Reducliable for the damage caused to the house.
ticm Co. V.

Smith

DAMAGES, MEASURE
Breach of contract

47

OP.

See Pamneeship.

—Injuria

sine damno.

In an action for damages damnum must be proved. P. entered into
a contract with A. in which he undertook to deliver coal to A. P,
made over this contract to W. to execute with a stipulation that W.
should have no recourse against P. After a certain time A. refused
to receive

any more

coal,

and broke

his contract with P.

P.
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thereupon ceded his right of action to W. who sued A. for damages.
Held, that P. had really suffered no damage by the breach of contract by A., and that W., as cessionary from P., could not recover
any damage from A. Weber and Others v. The Africander

G.M.Co

251

DAMAGES, MEASURE

Non deJAvery of claims.

OF.

See Bezitkecht.

DIVORCE.

A

marriage without ante-nuptial contract was contracted in
Scotland where both were then domiciled. Subsequently the
parties came to South Africa and the marriage was dissolved by

by the defendant in this country.
Evidence was admitted to show what the Scotch law was with
reference to the division of the estate on dissolution of marriage,
reason of adultery committed

The innocent party was
had brought into the estate

and judgment was given accordingly.
declared entitled to the property she
besides to the half of the

husband.

common

property in possession of the

Doretta Wasserzug v. Moses Wasserzug

.

.

.

.49

In an action for divorce by reason of malicious desertion in which
the defendant declared that she refused to return to the
decree of divorce was granted without
calling

time.

plaintiff,

a

granting a rule nisi

first

upon the defendant to restore conjugal rightswithin a certain

Koh

Exception

v.

Kok

61

— Wrong name of defendant.

In a summons for a divorce on account of malicious desertion it
should be stated the place of marriage, and where the alleged
desertion took place.

Oehhard y. Oebhard

.

.

.

113

.

DONATION.
Donatio inter virum

et

—Sale

uxorem

of immovable property

to

innocent third party.
wife had transferred certain stands by way of gift to her
husband who had sold and transferred them to an innocent third
party, and such third person had bona fide taken a mortgage
thereon. Held, the wife could not claim a re-transfer from the
purchaser or claim the cancellation of the mortgage without first
refunding the purchase price. Brovm v. The Rand Estates Co. and

Where a

Others

276

EMBEZZLEMENT BY EXECUTOR
AVhere an executor had money in hand of an estate which had not
been liquidated and he was charged with embezzling certain money
belonging to one of the heirs, and was convicted. Held, that the
conviction was bad, as the facts set out in the indictment did not
amount to the crime of embezzlement. Stale v. De Vries
.77
.
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EXCEPTION.
Omission

to attach

documents

to

summons.

Where a summons is based on an account for goods sold and
delivered and cash lent, and items as the following occur therein,

:—24th November, '96, re cheque, 7Zl. 10«. ; 31st July, '97,
Natal Bank acknowledgment of Debt, 300Z., the plaintiff is bound
to explain these items or attach copies of such cheques or proof to
viz.

the summons.

EXECUTION.

Landan Schwartz y. Dioplooy

116

See Pbaotice.

EXECUTIVE COUNCIL RESOLUTION.
Non-publication.

Where a

certain township had, by executive council resolution,
been brought under the jurisdiction of the Johannesburg Board
of Health, but which resolution had never been published in the

Gazette.

Held, the Court could not take notice thereof.

Johannesburg

Town

The

Council v. The Langlaagte Exploration Building

Co., Limited

188

EXECUTOR, EMBEZZLEMENT BY.

See Embezzlement.

FIRE INSURANCE.

—Misrepresentation

Conditions of insurance policy

The plaintiff, a firm consisting

of partners

their stock with the defendant

with that object.

company.

W. &G., wished to insure
G. made an application

Certain questions were put to him, inter alia.

Have you previously had a fire ? The question was bond fide
answered by G. in the negative. A policy was thereupon issued by
the defendant company, and a portion of plaintiff's stock-in-trade

was subsequently destroyed by

fire.

Defendants refused to pay, on

the ground that plaintiff's firm had represented that they had had

which representation was false and that the policy was void
Held, that as G. was not a member of the firm at
the time the fire had occurred, and knew nothing about it when
answering the questions put to him by defendant company, it was
purely an accidental fact that the former firm of which G. was not
a member, had traded under the same name, and that there had been
no misstatement to nullify that policy. Williams v. The Phoenix
Assurance Co
142

no

fire,

in consequence.

,

FOREIGN JUDGMENT.

See Bill of Exchange.

FOREIGN MARRIAGE.
Scotch

Law

—Community of goods—Divorce.

See Divoece,

.

—
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FAQE

FRAUD.
Pmver of Attorney.
False

See

Mortgage Bond.

—Prejudice.

name

See Criminal Peoceduee.

GENERAL BOND.

—Attachment.

Possession

See Ownership.

GOLD LAW.
No. 19, 1896, section 15 and 97
No. 21, 1896, Arts. 82 and 142

29
112

HIRE-PURCHASE SYSTEM.
Delivery

—Dominion—Suspensive

condition.

H. sold and delivered certain goods to one A. on the hire-purchase
system on the condition that the dominium in the goods should
not pass until all instalments had been paid. Prior to the payment
of all the instalments the respondents obtained judgment against
A. and levied execution on the goods in his possession which he had
purchased from H. Held, the dominium in the goods had not passed
and that the respondents were not entitled to levy execution against
the said goods. Holt and Holt v. Lipman and Kassel. ,.
245
.

IMPOSSIBILITY OE CRIME.

INDICTMENT.

,

See Theft.

See Criminal Peocedure.

INSOLVENCY LAW.
No.

Where

13, 1895, section

V., at

35

a time when

Contemplation of Insolvency.
his debts exceeded his liabilities, sold

his business to G., at the instance of the agent of the defendants,

who were

his largest creditors, the said G. undertaking to

said purchase price to the defendant released V.,

pay the
and nine months

was sequestrated. Held, in an
repayment of the purchase price
under section 33 of Law No. 13, 1895, that it was not proved that
v., at the time of the transaction, could have expected the sequestration of his estate and granted absolution from the instance with
costs.
Von de Witz v. Earl Wolff & Co
j50
thereafter the estate of the said V.

action

by the Trustee

Undue

for the

—Intention

preference

to prefer.

In an action by the trustee for setting aside of a payment by the
insolvent as being an undue preference under section 37 of
Law No.
13 of 1895. Held, it is not sufficient to prove that the debtor at
the
time of payment was hopelessly insolvent, that he could
have
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expected the sequestration of Ms estate, that the pa3rinent had not
been made in the ordinary course of business. It must be proved
specially that

payment had been made with the

intention directly

or indirectly to prefer the creditor so paid to other creditors.
Trustee in the Insolvent Estate of Anderson v. Handel Bros.
181

INSOLVENCY LAW.

—Law No.

Oom/pulsory sequestration

— Valuation

of security

13, 1893, section 62.

On an application for the

final sequestration of

respondent's estate,

the respondents opposed on the ground that section 62 of the In-

solvency

Law had

not been complied with, inasmuch as in the
no value had been placed on the security.

petition for sequestration

Held,

by the

was not
Hanson, Schroder efc

petitioning creditors, that such an omission

necessarily fatal against granting the order.

Co. V. lAlienfeld

and Butt

197

A secured creditor is not obliged to prove his
so at a special meeting of creditors

claim or

why

it is

claim, and

no reason

if

he does

for rejecting his

he should be ranked as a concurrent and not as
Green v. Meintjes and The Transvaal Mortgage

preferent creditor.

Loan and Finance Go

17

INSPECTION OF DOCUMENTS.

See Appeal.

JOHANNESBURG TOWN COUNCIL.
The Executive Council

is

according to Art.

1 of

Law

No.

8,

1897,

the proper authority to limit the boundaries of Johannesburg.

Doomfontein Sanitary Board and Blood
Town Council of Johannesburg

JURISDICTION.

— Value of Matter in

Landdrost

The plaintiff

v.

The Government and

the

4

dispute.

had purchased from him
and had sued in the Landdrost Court
for the first payment of 111. 5s.
The defendant accepted the
jurisdiction of the Landdrost in that the whole 154?. 10s. was in
alleged that the defendant

goods to the value of

dispute.

154Z.10s.,

His exception was, on appeal, sustained.

Idelsohn v.

148

Davidoff

LAW.
No.
No.
No.
No.
No.
No.

21 of 1880,

§

30

5 of 1882, § 5

.

17

117

7 of 1883,

§

14

3 of 1885,

§

2 (d)

168

6 of 1885,

§

2 (b)

148

7 of 1887, § 2

179

.

2
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PASE

No.
No.
No.
No.
No.
No.

9 of 1897,

...

§ 1

21 of 1898, § 31
9 of 1891

....

.

229
125
95

11 of 1892, §§ 59, 85
§

39

No. 13 of 1895,
No. 13 of 1895,

§

33

§

37

No. 19 of 1895,
No. 20 of 1895,
No. 7 of 1896

§§ 15,

11 of 1892,
11 of 1894

No. 21
No. 13

4
179

101, 302

.........

181

29

97

145

§ 17

of 1896, §

150

248
55

of 1897, §§ 5,

101

.

44

248

LEASE.
lessee has ceded his lease to a third party who thereafter
pays the rent to the original lessor, a vinculum juris exists between
the original lessor and such third person. Executors of Roovley v.

Where a

Drysdale

&

Co

Where the

•

7

lessee of certain stands leased to

written lease giving

him the

him by

nevertheless be liable for the rent to the lessor.

had a cause

of action against the assignees,

prove that they had made themselves
ScMom and Ouinherg v. Stein

A

virtue of a

right to assign his lease, but should

who

Held, the lessor

did not plead or

liable to the original lessor.

21

contract of lease for 99 years gives no right to minerals unless

it is

expressly so stated therein.

LIBEL.

Turffontein Estates v.

De

Villiers

179

—

—

Justification
Bona fide comment Public interest.
The defendant, the publisher of a newspaper, the Critic, published
an article in his paper in which he accused the plaintiff, who was

the chairman of the Small-pox Committee, of having assaulted
one, HefEer,

and

of being the cause of his death.

libel it was held in the first instance

in question,

In an action for

that the facts justified the article

but on appeal this decision was reversed.

Struben v.

Dunn

312

Innuendo.

Where the Cape Times published that L., State Secretary, and
Wolmarans, a member of the Executive Council of the S. A. R., in
an improper manner and contrary to their duty, monthly received
cheques from the D. Company, and an article thereon appeared in
the Star at Johannesburg, headed, " A whist party probably,"
" Shortly after the Cape Times made
containing the following
:

the unjustifiable assertion that L. and

W. were

receiving

monthly

INDEX TO THE VOLUME
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cheques from the D. Company, L. Vorstman, Sandberg, and Wahl
were busy for some nights in the offices of the D. Company." It

was proved that none of the aforesaid persons had ever received
cheques from the D. Company, nor had ever been in the offices of
that company, nor had passed the evenings therein with the director.
Held, that the innuendo was justified, that the writer in the Star
had wished to make known that the said gentlenien were busy
destrojring documents incriminating themselves in case any one
was desirous of proving the statements of the Cape Times. Finlayson v. The State
162
.
.

.

,

—

LIBEL. Executive Council Innuendo.
Where a newspaper had published the following article " Not less
than 10s. in fees is given away on every case of djmamite besides
money drawn by Lewis and Marks, a member of the Executive
Council receives no less than 24,000Z. to 30,0002. per annum
the
:

;

whole state is hereby undermined, the national credit, and therewith
the happiness and prosperity of every inhabitant are at stake,"
meaning thereby that one of the members of the executive had, in
breach of his duty, received money from the D. Co. whereby the
executive Council had been brought into contempt and confidence
therein

had been shocked.

Held, that the words were not libellous

as being capable of a different interpretation as stated in the

innuendo, and in no case were they libellous against the Executive
Council.

McDermot

v.

The

165

State

LICENCE TO TRADE.
Coolies

—Asiatics—Law

No.

3,

1885,

Art.

2

(d)

— Volksraad

resolution, 12th August, 1886, Art. 1418.

The Government has, under law No.

3, 1885, and the V. R. resolution
August 12th, 1886, the power to refuse to grant to coolies or other
Asiatics a licence to trade in any place other than in the locations
pointed out to them for occupation. Tayob Hajee K. Mahmed v.

of

Reitz,

N.0

168

LIQUIDATION OF SYNDICATE.

See Peacticb.

MISREPRESENTATION, FIRE INSURANCE POLICY.

See Fire

Instjeance,

MORTGAGE BOND.
Cancellation

—Fraud—Negligence.

who was the registered owner of certain portion of a farm, sent
deed of transfer to an agent in Pretoria to have certain endorsement made on it by the Deeds Office. The agent handed it over
to an attorney for the purpose, on whose, table it was left lying for
several days. A third person in the meantime had taken the transfer
B.,
his
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deed to aconveyancer.executed a false power of attorney by for^ng
B.'sname onit.and thereby obtained a loan of £350 by way of mortgage on the farm from the Orphan Master. B., on becoming aware
of the fraud, sued the Orphan Master for the cancellation of the
bond. The Court ordered the bond to be cancelled. Behrens v.

The Orphan Master of the

S.

A. Republic

135

MUTUAL WILL.

—

Codicil
When the will of the first-dying takes place.
N. P. Prinsloo and M. E. Prinsloo, married in community, made
a mutual will and codicil, by the codicil they bequeathed the farm
Rustfontein to their son, I. M. Prinsloo, under the following conditions

:

(a)

that in the event of the pre-decease of the legatee the

said farm should go to his lawful child or children,

and

(6)

that

the testators retain their right to the farm during their lifetime,

and that the transfer thereof to be given only after the death of the
survivor. M. B. Prinsloo died on May 1, 1885, I. M. Prinsloo on
April 14th, 1888, leaving five children, and N. P. Prinsloo died on
.luly 14th, 1888. Held, in an action by one of the said children of
I. M. Prinsloo against the mdow and executrix of the said Prinsloo,
that the will of the first dying spouse took effect at her death, and
that one-half of the said farm became at that moment the property
of I. M. Prinsloo, and fell within the provisions of his will notwithstanding the condition

(6)

afore-mentioned, but that the other

half belonged to the said children of

I.

M.

Prinsloo.

Bosman

v.

Human and Human, N.0

126

NEGLIGENCE.
H. was the owner

of

Pritchard Street.

A servant of S. and B. removed the coal plate in

a coal-cellar situate under the pavement in

order to shoot the coal in the cellar, and while the hole was open
the plaintiff

fell

into

it

and injured

his foot.

In an action against

H., S., and B. for damages, it was found that there had been no negli-

gence on the part of H.,
costs.

Keet v.

NEGLIGENCE.

who had taken

all

precaution which could

....

and B. were held liable for damages and
Henwood, Solomon, and Bradley

be required of him, but

S.

See Carbters.

NEGLIGENCE OP TOWN COUNCIL.

—See

Misfeasance

OWNERSHIP.

—

Totim Council

regulations.

—

Possession General bond Attachment by the messenger of the Court.
H. passed a general bond on April 5, 1898, over his movable pro-

perty in favour of the respondent.

H. retained possession

of the
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,

property, and was used

bj'

Mm.

On July

6, 1898,

an agreement

was entered into between the respondent and T. the sister-in-law of
H. that she should take possession of the goods on his behalf, and
pay £1 per month for hire. T. obtained judgment against H., and
took out a writ of execution against the goods of H. The respondents applied for an order to the landdrost to have the writ set
aside, which was granted, and against this order an appeal was
lodged. The Court upheld the appeal and set aside the order of
the landdrost in the first instance. Tonhin and du Plessis v.

Bauman

257

OWNERSHIP.

Transfer—Delivery.
Ownership cannot be transferred by mere delivery without the

intention to

make the person

to

whom

the thing

is

delivered the

owner thereof. The rule mdbilia sequdam non hdbent only means
that movables are transferred to the purchaser free from any tacit
hypothec, and does not encroach on the rule nemo plus juris transfere potest

quam

ipse habet.

L. sold certain cattle in the O. T. S.

and M. were to travel together to Johannesburg, and
delivery was to be made there against payment. L. paid the

to M.

L.

but allowed himself to be induced to consign the cattle
M. arrived at Johannesburg before L.
took possession of the cattle and sold them to R. Held, that
the fact that the cattle were consigned to M. was not in itself proof
carriage,

to M. at Johannesburg.

that M. owned the cattle or had authority to sell them, but only
gave him authority to take delivery, and that L. had never
renounced his ownership in the cattle and was entitled to demand
the cattle back from R. Le Boux v. Mitchell and Bodhin
.157
.

PARTNER.
Bemuneration for

services by

L. claimed a certain

amount

a partner
of

—Damages.

remuneration for special services

rendered to a partnership of which he was a member, and claimed
to debit the plaintiff with certain shares belonging to the partnership which he

had disposed

of

with

its

knowledge and consent.

Held, that in the absence of any special agreement he was not
entitled to such remuneration, that he

was bound to

shares or their value according to their price

was

satisfied.

deliver the

when the judgment

Matabele syndicate v. Lippert and Others

.

.

.

263

PARTNERSHIP.
The

plaintiff

and the defendants had entered

into a contract to

divid« certain interests in claims which they held and which were

The defendants refused to
own name. Held, that the
have his share registered in his own

registered in the defendants' name.

transfer the plaintifi's interest in his
plaintiff

was not

name.

William Adler

entitled to
v.

Barnato Bros.

......

63
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PAYMENT.
Condictio indehiti.

Where one has made a payment in

error whereby he himself has not,
but a third person has derived an advantage, such person has the
right to claim back what has been paid in error from such third
186
person who has profited by the payment. Jamieson v. Dunne
.

PENALTY.
Liquidated damages

The penal

—Onus prdbandi.

clause in a contract, whether the stipulated

amount

is

an indemnity clause, and
one party is competent to recover only such an amount as is equivaThe onus lies on the
lent to the damage actually suffered by him.
called a penaltyor liquidateji damages, is

opposing party to show that the stipulated amount exceeds the
The plaintiff undertook to deliver certain

actual loSs sustained.

machinery to the defendant within a certain time, and to pay 25?.
per week as a penalty for every week during which the machinery
was not delivered after the said time. The machinery was dehvered
In an action for the payment of the
48 weeks after the said time.
purchase price, it was held that the plaintiff had not succeeded in
showing that the defendant had not suffered the loss it claimed to

have sustained.

Davey,

Paxman

cfe

Go. v. Langlaagte Star 0.

M.
216

Co. Limited

PLEADING FRAUD.
Exception replication.

See Pbactice.

PRACTICE.
Where

the plaintiff claims to have a better

title

than the defendant

and bases his action on fraud he must allege such
fraud in his summons and not for the first time in his replication,
Joeming v. The Paarl Ophir 0. M. and Milling Co. Limited
to certain ground

.

.

9

An application to

set aside an order for the liquidation of a syndiand the applicant to proceed by action. Pott, Morice
v. The Liquidators of the Krogman Exploration Syndicate

cate refused

and Leslie
and Darling

,1

Where a Landdrost has given provisional judgment on a mortgage
bond and the defendant has consented that the property specially
mortgaged, which has been valued at more than 150Z., should be
declared executable,

by the High Court.

it is

unnecessary to have such order confirmed

Ex parte The Marico Board

of Executors and

Trust Co. Limited

Exceptions—Pleading
In a

civil

2
over.

action before a Circuit Court, where an exception

summons, the defendant should
Breweries V. W. BrandisN.O.

to the

also plead over.

is

taken

Standard
97

335

INDEX TO THE VOLUME
PRACTICE.

Sale in Mxecution

—Fresh

sale at the risk

of the purchaser.

a judgment, and
where the purchaser, after pajdng a portion of the purchase price,
was in default in paying the balance in terms of the conditions of
sale, the Court granted, at the request of the Master of the High
Court, a rule nisi calling upon the purchaser to show cause why
the property should not again be sold at his risk. Ex parte The

Where immovable property was sold in execution

Master of the Supreme Court, In

Hart

re

v.

of

Yates

.

.189

.

PRINCIPAL AND AGENT.
Tender

—Reasonable

time.

and the defendant had entered into au
agreement to take up certain shares in a proposed company against
21. per share, which company was registered in April or May, 1896,
and the plaintiff had paid the defendant's share. The defendant

The

plaintiff,

two

others,

liability to refund the plaintiff on the ground that
they had not been tendered within a reasonable time. Held, that
the plaintiff was the agent of the defendant, that the shares had
been properly tendered, and that the defendant was liable to pay
the amount expended by the plaintiff on his behalf. The Johannes287
burg Consolidated Investment Co. Limited v. D. PulUnger

repudiated his

.

PROTEST.
Extension of time

—Jurisdiction—Law No.

to substantiate

Where the time required by law had elapsed

.

9, 1891.

to substantiate a

protest against a diagram of certain land situate in Swazieland

owing to negotiations for a settlement between the parties. The
Court held that it had power to grant such extension, and extended
the time for one month. The appellants were the owners of certain
concessions in S. which had been surveyed, of which a diagram
had been passed, and notice of which had been given in the StaatsCourant for approval by the Surveyor-General. The Respondents,
who are also owners of ground in S., lodged a protest against the
approval of the diagram on the ground that it encroached on their
rights.
The parties in the meantime endeavoured to come to a
settlement, and the time for substantiating the respondents'
protest had lapsed without a settlement having been effected.
The respondents applied to a Judge in Chambers for an extension of time, which was granted, and his decision was upheld on appeal. Executor's Estate of C. F. Vermaak v. Botha and
Others

,

PROVISIONAL SENTENCE.
Liquid document

— Collateral agreement.

H. sued L. provisionally on a certain promissory note. L. pleaded
that the document sued upon was not a liquid document, inasmuch

229
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as

it

related to a certain contract according to which the note

had

been given on the assumption that H. had fuliilled his part of the
agreement, which, however, had not been the case. The Court
gave provisional judgment, and ordered the defendant to go into

Herd

the principal case.

v.

Lennon

114

PROVISIONAL SENTENCE, APPEAL AGAINST.

REPEAL OF A LAW.

See Appeal.

See Peocedube.

RESTITUTION OP CONJUGAL RIGHTS.

-See

Divoece.

REVINDICATIO.
Illegal sale

of cattle by an agent.

Where an agent instructed to purchase certain cattle had illegally
sold them to an innocent third party.
Held, the principals were
entitled to receive them from the latter, and were entitled to
payment of the value of such as were no longer in his possession.
Malherhe

v. Leibenguth

RIPARIAN OWNER.

See

SALE.
Non-existing claims

132

Water

eight.

—Bona fide

Where the defendant gave the
claims on Government ground

error.

plaintiff

an option to buy certain

adjoining Palmietfontein at 100^

per claim, for which option the plaintiff paid

100/., and it

afterwards

appeared that there was no Government ground adjoining Palmietfontein, in consequence of which the defendant was not able to
give transfer of the claims to the plaintiffs on their exercising the

option

;

it

was held

in

an action

for

damages

that, seeing the de-

fendant was bona fide under the impression there was Government

ground adjoining Palmietfontein, and seeing there was no negligence
on his part, the plaintiffs were not entitled to any damages, but
merely to a repayment of the above-mentioned 100?. Lediker and
Sache v. Jordaan
107
Non-existing farm.

Where the

plaintiff had purchased a farm from the defendant and
had obtained transfer thereof, and it afterwards appeared that the
said farm on survey had been included in the adjoining farms and

thus actually did not exist. Held, that the plaintiff was entitled
to the repayment of the purchase price with interest, also to the
cost of transfer, inspection fees, &c., paid
i

V.

James

by him.

Van

der West-

90
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SALE.

G, sold a certain

amount

Waterloo flour to S. through a broker.
S. refused to accep t delivery of the flour.
Held, the parties were
bound by terms of the broker's note, and that in the absence of any
special contract, S. was not entitled to refuse delivery unless he
could prove that the flour was not of a merchantable quality.
George

<Ss

Co. v.

of

..<..,.

James Shefperd

lUegal sale of cattle by an agent.

57

See Revindication.

—

Offer and acceptance.
was alleged that a written agreement of purchase and
sale were contained in two letters. Held, that they did not amount
to such a deed of sale as required by section 17 of Act No. 20, 1895.

Written agreement

Where

it

Trapowski

v.

Alcoch

145
See Hire Pukch^se System.

Suspensive clause.

SECURITY FOR COSTS.

See Costs.

SERVITUDE.
Right of grazing.
v. Jonker, Van der Berg and Havenga

Kempenaars

....

223

STAND.
The word " stand

" in

proclaimed ground.

The Qovernment and

Law

No.

9,

1897, Art.

1, is

not limited to

Doornfontein Sanitary Board and Blood
the

Tenon Council of Johannesburg

...

v.

4

STAND-LICENCE.
Where B. had applied for licences for stands in the township of
Boksburg, which had been surveyed, it was held that the Mining
Commissioner was justified in refusing the licences, inasmuch as
the ground for which the licences were applied was, on instructions

Government, reserved for Government purposes.
The Mining Commissioners of Boksburg

of the

Bain

v.

29

THEFT BY EMBEZZLEMENT.
V. was indicted for the crime of theft by means of embezzlement
in that he had undertaken to receive certain moneys on behalf of
M., and

had fraudulently appropriated

this

money for himself.

It

appeared that the money appropriated by V. in reality was not
the property of M., although V. at the time he appropriated the
money believed that the money belonged to M. and also had the intention of defrauding M. Held, that under the circumstances, V.
could not be convicted of the crime laid to liis charge, nor was he
guilty of

any attempt to commit that

TORT.

See

Damage to

specific crime.

The

State v.

77

de Vries

Buildings.

—
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TOWN COUNCIL REGULATIONS.
Breach of by previous oivner of property
Council

—Misfeasance.

Where the previous owner

—Negligence

of

Tovm

had erected buildings

of property

in

contravention of the Municipal regulations of Johannesburg, and

Town

the

Council had repaired a certain street by reason whereof

rain water

was thrown on the

plaintiff's

present owner) causing damage.

the

it

was no defence that

who had erected the
regulations of the Town

plaintiff's predecessor,

build according to the
V.

property (who was the

Held, that

buildings, did not

....

The Town Council of Johannesburg

Council.

Meisler
.

307

TREES IN THE STREETS OP PRETORIA.
Liability of the

—Damages.

Oovernment

Trees alongside the pavements in the streets of Pretoria are the

property of the Government.

Where a

tree in Pretorius Street,

was known to the Town Engineer and Town Inspector to
be in a dangerous state, and no steps had been taken by them to
have the tree removed, and the tree subsequently was blown over
on the shop of the plaintiff, and a portion of it was knocked down.
The Court, in an action against the Government, gave judgment
140
for 500i. damages.
Boukamp v. The Government
Pretoria,

....

TRUSTEE IN INSOLVENT ESTATE.
The Court

will

not discharge a trustee unless

that he has been guilty of misconduct.

it is

clearly

proved

Green v. Meinljes and The

Transvaal Mortgage and Finance Co., Limited

WATER

17

RIGHTS.
Reasonable user

—Law No.

21 of 1896, section 55

Law No.

11,

0/1894.

Where the plaintiff had a water right on the Natal-spruit and the
defendant had also a water right higher up and immediately
adjoining the first-mentioned water right on the same spruit,

was

held that the defendant

was

entitled to

spruit to their claims provided that

pump

it

the water of the

no unreasonable amount was

used; further, that the defendant was not bound to allow the
water pumped up to flow back into the spruit. Meyer and
Charlton

O.M.

Co. v. The Jubilee

Riparian owner—Law No.

Where the

G.M.

Co.

.

...

11, 1894.

was the owner

of ground on both sides of a
and had constructed a dam across the river between the two
portions and the water was, in consequence, forced back for a
considerable distance, and a certain portion flowed on the ground
which is adjacent to the plaintiff's ground, and the defendant used

river

plaintiff

101
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the water so brought on his ground by leading it
ofi for irrigation
purposes. Held, that the defendant was a riparian owner, and was
not entitled to use the water unless he complied with the provisions of

WERF.

Law No.

11 of 1894.

—Oivner—Gold Law,

Lease

Schoermnv.Kok

.

.

.302

.

sections 31, 55.

Where ground on a proclaimed digging had been leased with all
the owner's rights and claims thereto without any exception, and
the ground was subsequently deproclaimed and afterwards the
Government gave notice that the ground would again be proclaimed,

and on the

lessees alleging to

be owners of the mineral

and for a mijnpacht on said werf, the
plaintiff as owner of the farm objected. Held, the defendants were
entitled as lessees to the mineral rights on the ground leased.
259
Turffontein Estate, Limited v. Deitz N.O. avid Miller and Tdbinashj
rights applied for a werf

.

WERFS.
Second.

Volksraad

Resolution,

Art,

1219,

dated

the

22nd

September, 1897.

According to the

Second Volksraad

dated the 22nd September, 1897,

all

Resolution,

Art.

1219,

werfs approved of between

the years 1885 and 1891 by the Government, and of which proper

diagrams have been made are indisputable. Held, the plaintiff
was not entitled to licences for pegging off the ground which had
been reserved in 1886 as a werf, and of which a diagram had been
properly framed on the 27th November, 1894.

N

.0'.

and Others

,

....

Schurman

v.

Leyds

WRITTEN AGREEMENT.
"

Offer

and acceptance.

See Sale.
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