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INDEX TO THE VOLUME.

—

Abatement. Plea of.
Accommodation Bill.

Act No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

1855, § 14.

2,

15, 1856.

— See Pleadings.
— See Promissory Note.
— See Village Nuisance Act.

—See Master and Servant.

20.— See Magistrate.
3.— See Articled Cterk.

20, 1856, §§ 8,
12, -1858, §
1,

1861.

•

— See Cape Town Municipality.

— See Commission de hene
— See Cape Town Municipality.
26, 1873. — See Lex hdc
7,

1865.

1,

1867.

esse.

edictali.

3.— See Pound.

31, 1875, §
2,
9,

1878.— See Excise Duty.
1878. See Cape Mounted Eiflemen.

—
4.— See Vagrant.
— Quanti
emto. —

Criminal Law.

20, 1879, §

—
Action. —An action
Actio. Ex
Goods.

Itedhibitoria.

Minoris.

to rectify a deed of transfer

— See

is

Sale of

a matter of

equity, and prescription as a bar to such an action will run only

from the time of

tlie

discovery of the error, and not from the

..
Saayman vs. Le Orange..
..
Affidavit. See Arrest. Evidence.
Affiliation Order. Though a Resident Magistrate has jurisdiction, under Act No. 20, 1856, sec. 8, to decide on a question of
aiSliation, and to award maintenance, he cannot give judgment
for the payment-of a greater sum than £20 in all.
Jordaan vs.

date of the transfer.

—

—

Peters

Agent.

—

10

203

upon which a writ of arrest is sued out,
required by the 8th Eule of Court, is made by the agent of the
plaintiff, the information required must be within the agent's
own knowledge. An, attorney is an " agent " within the
meaning of this Eule. Tets vs. Davis ..
..
..
,.
If the afiSdavit

,

Where

76

the defendant in a suit wrote to the plaintiffs agent,

offering, if the case was withdrawn, to comply with the plaintiff's
demands, and promising to pay costs, and the case was withdrawn and the agent paid the costs incurred, such agent cannot
sue in his own name on the defendant's promise for the amount
of the costs so paid by him.
Willmot vs. Schalhwyh ..
..

150

—
Tl
PAGE

—

Agent. A broker may have sucli instructions from one of the parties
toa contract of sale effected by the broker, as to render him the
special agent of such party, and authorize him to bind his
principal to terms beyond those specified in the broker's note.
••
•
••
..
..
..
Irvine & Co. vs. Berg

1^3

See Privity of Contract.

— See Pleadings.

Amendment of Pleadings.
Animal.— The ordinary rule
or not he

—

that the owner of a dog

by his dog

injuries caused

knew

is liable

for the

to another person's animal, whether

of the dog's vicious propensities,

must be taken

with the limitation that the animal injured was lawfully at the
...
Drummond ys. Searle ..
place where it was injured.
If an animal causes damage to any person who is where he has
a right to be, the owner of the animal is responsible for the
damage, if it was caused by the animal committing such an
act as he might naturally have been expected to commit, and if
the committing of the act was not brought about substantially
through the iault of the person damaged. [Per Smith, J.]

—

Le Boux

vs.

Fich

..

..

..

..

..

..

..

8

29

Where

the defendant took a dog upon a public road, and this
dog, without any fault on the plaintiffs part, caused the death
of an ostrich belonging to the plaintiff which was lawfully on
the

commonage

adjoining the road, the defendant held liable to

indemnify the plaintiff
Ante-ndptial Contract.-

for the

damage caused by

bis dog. Ibid.

—A clause in an ante-nuptial

contract to

the effect that neither of the spouses shall be answerable for the
debts of the other,

is sufficient

during the marriage.

Where no

to exclude

Boyesys. Verzigman

community
..

schedule of goods belonging to the wife

of loss
..

..

is affixed

229

to

the ante-nuptial contract, proof that such property belongs to
the wife

may

be given aliunde.

Ibid.

—

—

Appbopeiation Of goods sold. See Sale of Goods.
Abkest. The affidavit upon which a writ of arrest is sued out, must
be direct and positive as to the amount due, and as to the other
particulars required by the 8th Eule of Court; and if the
affidavit is made by the agent of the plaintiff, the information
required must be within the knowledge of the agent himself.
Tets vs. Davis
..
„
,.
..
..
..
..
Of Criminals by Private person. See Criminal Law.
Abticled Clerk.— The 213th Eule of Court, as to the enrolment of

—

—

an attorney, is imperative and
the accidental omission of registration cannot be remedied by
the Court. In re Brown..
..
..
..
..
articles of service as clerk to

;

...

An
for

attorney's clerk,

two

years,

may

76

73

who

has served under articles in England
be admitted as an Attorney of the Supreme

Court after one year's service in this Colony, on obtaining the
Law Certificate required by Act IJo. 12, 1858. In re Lance ..
Assault.—A person charged under the 13th Section of Ordinance
No. 25, 1847, with the offence of assault on a policeman whilst
in the execution of his duty, cannot be sentenced by the

78

vu
FAOE

Magistrate to a longer term of imprisonmeat <iian one month.
Magistrate^ Cases Reviewed
..

—

287

Attachment. See Arrest.
Attobnby. An Attorney is an " agent " within the meaning of the
8th Rule of Court, authorized to make an aflSdavit upon which

—

to sue out a writ of arrest.
Tets vs. Davis
Attorney's Clerk. See Articled Clerk.
Auctioneer's Licence. See Market Master.

..

..

—

..

76

—

—

Bequest. See Will.
Board op Officers. See Cape Mounted Riflemen.
Bond. See Mortgage Bond.
Bread. Sale of, on Market. See Market Master.
Broker. A broker may have such instructions from one of the

—

—
—

—

—

parties to a contract of sale effected

him the special agent of such

by

tlie

broker, as to render

party, and authorize

him

to bind his

principal to terms beyond those specified in the broker's note.

Irvine

&

Berg

Co. vs.

..

..

..

..

..

,.

183

—

Cape Mounted Riflemen. By Act No. 9, 1878, every member
of the Frontier Armed and Mounted Police Force became a
member of the Cape Mounted Biilemen, without fresh
enlistment, or the consent of such member being obtained.
Queen

vs.

Cooper

Where offences

..

..

..

..

..

..

..

209

Mounted Riflemen Act, No. 9,
1878, are committed beyond the Colony, and are tried either by
a Magistrate or by a Board of OflScers sitting beyond the Colony,
against the Cape

and the accused are convicted, the records of such proceedings
should not be sent to the Judges of the Supreme Court for
..
review.
Queen vs. ElUngwood ..
..
..
..
Semhle. If an offence against the Cape Mounted Riflemen
Act be committed or tried in any dependency of the Colony, the

—

Supreme Court would,
review the proceedings.

212

at the instance of the person convicted,

Ibid.

—

Cape Town Municipality. Crown property
Municipality of Cape Town occupied by

situated within the

Government for Grovernment purposes, is not

the servants of the
liable to

be assessed

municipal rates, although such property is not specially
exempted in the Municipal Acts. The Town Council of Cape
for

Town vs. The Colonial Cavernment
Change of Venue. See Venue.

—

,.

..

..

„

169

—

Clerk. See Articled Clerk.
Commission db bene Esse. Where a Divisional Council had under-

—

taken to investigate a question of disputed beacons, under the
Land Beacons Consolidation Act of 1865, and it appeared that a
material witness was unable to attend before the Divisional
Council,

the Court

appointed a Commissioner

to

take the

evidence of the witness de Jene esse. In re Swanepoel
Community of Pboi'it and Loss. See Ante-nuptial Contract.

—

..

148

Till

YAQE

—Breecli — See
Conditional Sale. — See Sale of Goods.
Contemplation of Sequestbation. — See Insolvency.
CoNTEACT. — See Privity of Contract. Master and Servant.
Corpus Delicti.-— See Death.
had omitted
an action against a
Costs. —Where the
Condition.

Ostricli.

of.

Ostricli.

firm,

plaintiff, in

to join all the partners, and a plea in abatement

was

filed,

and

the plaintiff applied for leave to amend, which application the
defendants opposed, the Court allowed the amendment, and

gave the costs of opposition against the defendants.
Porter, Hodgson, & Co.
..
..
,.
..

A

King

vs.
••

••

H'

a judical discretion;
and an appeal from his judgment allowed where he had deprived
the successful litigant of his costs without sufficient grounds.

•

magistrate's discretion as to costs

Kirstenvs. Van Noorden..

is

..

..

..

..

..

232

Where the proper mode of meeting an action would have been
by way of exception to the plaintiff's declaration, and the^ de-

'

fendant pleaded instead of excepting, and the defendant was

which would have been
by exception, the Court allowed the defendant
only such costs as he would have incurred if he had excepted to
..
the declaration. Alexander ys. Armstrong
..
..
Court of Appeal. Eule of Court fixing the dates of the sitting
at the Court of Appeal of the Colony of the Cape of Grood Hope
successful at the trial on the grounds

properly raised

—
Credit.— Sale
—See
Creditor. —See Insolvency.
Criminal Law. — In reckoning the " ten days at
on.

233
310

Creditor.

least " required

by

the 72nd Eule of Court to elapse between the service on a
prisoner

of the copy of the indictment and notice of

the day of

Where a

'

trial

must be

prisoner,

e;xoluded.

who had

indictment and notice of

Queen

vs.

Allen

..

trial,
..

105

at first objected to short service of

trial,

afterwards elected to proceed

to trial rather than be released on bail and the trial postponed,

Held (DwYBE, J.,
been cured. Ibid.

diss.),

that the defect of short service

had

—— A

prisoner escaped from custody with several other' convicts,
and while at large the other convicts stole a sheep. Of this
crime the prisoner was innocent. The shepherd of the flock
from which the sheep was stolen, while attempting to arrest the
party, was shot by the prisoner.
On the trial of the prisoner
for murder in shooting the shepherd, it was left to the jury by
the presiding Judge to consider whether the prisoner knew the
ground upon which the shepherd attempted to arrest him, and

the jury found the prisoner guilty.

•.

—

Held (Dwybe, J., diss.),
Queen vs. Wildeman
- &mKe.— When a prisoner has been tried and convicted on
an indictment, but sentence was postponed pending the decision
that the conviction ought to be sustained.

of a point reserved, the prisoner should be present in Court
the point reserved is argued and decided upon. Ibidi
^"A prisoner brought into a Magistrate's Court in custody is

when

111

;

PAGE
entitled to

know

before he

is tried,

either

by a warrant shewn

to

him

or by a copy of a summons served upon^him, the offence
with which he is charged. Queen vs. Cooper' ..
..
..
Cbown Property. Crown property situated within the]Municipality

152

—

Town, occupied by the seiTants of the Government for
Government purposes, is not liable to be assessed for municipal
rates, although such property is not specially exempted in the

of Cape

The Town Council of Cape Town

Municipal Acts.

Colonial Oovernment

Damages.

—The defendant

..

..

..

vs.

..

..

The

..169

in an action for specific performance of a

contract of sale of landed property allowed the alternative of

paying damages.

Norden

\s. Beiinie

..

..

..

155

..

Where

the plaintiff's pleadings claim specific performance only,
and there is no claim of any sum of money as damages, the
plaintiff is

judgment

not entitled, under the prayer for other

damages

relief, to

a

he fails to obtain a decree of
specific performance.
Alexander vs. Armstrong
..
..
Death. In a trial for murder the corpus delicti is not absolutely
for

in case

—

necessary

if

there is evidence to go to the jury that the deceased

person was seen to be killed
the deceased ^actually shot

;

Upington
Upington Ys. Dormer
..
..
Debt. Proof of. See Insolvency.

of a gun,
vs.

_

—

witnesses saw
and dying from
Saul Solomon & Co.

as, for instance, if

by means

the wounds so inflicted.

—

..

..

..

240

..

—of Goods.— See Sale of Goods.

Delivery

Deed op Transfer.

—

-An action to rectify a deed of transfer is a
matter of Equity, and prescription as a bar to such an action
will run only from the time of the discovery of the error, and
not from the date of the transfer. Saayman vs. Le Orange ..

—

—

Default. Proceedings by. See Practice.
Dog. The ordinary rule that the owner of a dog is liable for the
injuries caused by his dog to another person's animal, whether
or not he knew of the dog's vicious propensities, must be taken

—

233

with the limitation that the animal injured was lawfully at the
place where it was injured.
Drummondys. Searle
..
..
Where the defendant took a dog upon a public road, and this
dog, without any fault on the plaintiff's part, caused the death
of an ostrich of the plaintiff's, which was lawfully on the

commonage

10

r-

8

—

adjoining the road, the defendant was held liable to

indemnify the plaintiff for the damage caused by his dog.
..
..
Smith, J.] Le Boux vs. Fich
..
..

— See Sale of Goods.
Election. — Where the survivor of a former marriage

[Per

..29

Dominium.

remarries, and
by subsequent testament revokes his will made with his former
spouse, and disposes afresh among the children of both marriages

the whole of his estate, both property acquired subsequently to
the death of the first spouse, as well, as property ij'hich formed
part of the joint estate of himself and

first wife,

the children of

;

the

who had been instituted heirs under the first
under which will they will take. Lucas ys. Hoole

marriage,

first

will,

must

elect

—See Action.
Enbolmbnt op Abticlbs. — See Articled Clerk.
Evidence. —Where a Divisional Council had undertaken

132

Equitt.

to investi-

gate a question of disputed beacons under the Land Beacons
Consolidation Act of 1865, and it appeared that a material
witness was unable to attend before the Divisional Council,

the Court. appointed a Commissioner to take the evidence of
the witness de Jene

In re Swanepoel

esse.

Afiidavits relative to statements

made by

•

..

••

^'^°

to the

jurors as

by them, are not admissible to furnish grounds
an application for a new trial. Sidmanvs. McLoughKn ..
Where no schedule of goods belonging to the wife is appended
to an ante-nuptial contract, proof that such property belongs to
..
Soyes ys. Verzigman
the wife may be given aZtawcfe.
verdict found
for

The corpus
murder,

if

there

is

;

as, for instance, if

by means

of a gun, and dying

the wounds so inflicted.

Upington

vs.

Dormer

The evidence

..

..

Excise

is

..

—See Pleading.
Duty. —Periculum

Exception.

&

Saul Solomon
..

of the wife of a prisoner

Cases Reviewed^

trates'

..

..

Co.
-•

.-

..

240

Magis-

inadmissible.

..

saw
from

witnesses

the deceased actually shot

v.

229

not absolutely necessary in a trial for
evidence to go to the jury that the deceased

delicti is

person was seen to be killed

Upingtcn

156

..

...

287

—

^Where a quantity of
rei venditx.
brandy had been sold but not delivered, and no act had been
done by the vendor to shew that he had appropriated any particular brandy in his possession for the purchaser, and after the
sale but before delivery the Legislature imposed an excise duty
on stocks of brandy in hand, which duty was paid by the
vendoi', Ifeld, that the duty attached to the brandy as a risk
accruing to the vendor.
Pojppe, ScAunhoff & Quttery vs.
Mosenthal

&

91

Co

and
the seller had measured it off and placed it in hogsheads, which
he marked and set apart for the purchaser, and shortly afterwards, but before there had been delivery, the Excise Act
became law, by which a duty was imposed on brandy in stock.
Held, that the duty was a risk attaching to the brandy payable
by the purchaser.
Taylor & Co. vs. Machie, Dunn & Co.
..
Executor. Where testators by last will appointed " the Eeverend
Farley " as their executor, and there was no person of that name
in the place, but it was shewn that the testators had expressed
their intention to appoint the Eeverend Patrick Farrelly, the
Court ordered letters of administration under the will to be

Where brandy had been

sold through a broker,

—

issued to the Eev. Patrick Farrelly, as being

tended to be appointed by the testators.

Mclnerny

An

..

..

..

..

..

166

the person in-

In

re Estate

..

..

executor testamentary required to show cause

why

of
.,

he

43

FAQE

should not be removed from office, he having become insolvebt
and fled from the Colony. In re Smit ..
121
..
..
..

—

atKimberley,died in Cape Town
vrills by which he appointed B. his executor. B. filed the wiUs with the Master of the
High Court of Griqualand West, and took out letters of admiuistration there but shortly after died.
L.'s brother, residing in
Cape Town, obtained from the Master of the Supreme Court a
summary appointment as executor dative, L.'s property within
the Colony being under £40 in value. The appointment of L.'s
brother was cancelled, as under the circumstances the Master
had no power to make a summary appointment. Boltman vs.

Executors.
while on

L., formerly residing

way

his

to England, leaving

;

Linnehan

..

B., as father

..

..

and

..

..

..

heir-a,t-law to the executor,

..

..

who had been

162

also

though
such will was declared to be invalid, was declared to have sufficient interest in the estate to entitle him to move, under the
22nd section of Ordinance No. 104, for the review of the appointinstituted in a share in the estate under one of the wUls,

ment

of the executor dative.

Where a deed

Ibid.

partnership which

of

tinuance of the partnership after

provided for the con-

the death of one of the

partners, authorized such partner, if so disposed, to

draw out of

the business annually the whole of the profits accruing to him
for the year, it is the duty of the executors of such partner,
after his death,

to exercise the

powers which the deceased

partner might have exercised while alive, and to draw out of

the partnership the profits accruing annually to the deceased
partner's estate, in order thus to be able to give effect as far as

possible to the provisions of the will of the deceased partner.

-;

—

Torhet

vs.

Executors of Attwell

..

..

..

Orobbelar's Trustee vs. Grobbelar's Executors

— See Sale of Goods.
FoKEMN Contract.— See Master and Servant.
Fkontieb Aemed and Mounted Police. —By
Ex

..

..195

Three executors testamentary were appointed by the last will
of one G-. One of the executors died, a second became insolvent,
and the third left the Colony. The Court refused to remove
the surviving executors, there being no proof that they had
refused to act or were incapable of performing their duties.
..

..

..

207

EMPTO.

Act No.

9,

1878,

member of the Frontier Armed and Mounted Police Force
became a member of the Cape Mounted Eiflemen, without fresh
enlistment or the consent of such member being obtained.
every

Queen

-vs.

Cooper

..

..

— See Sale Goods.
—See Prisoners War.
Habeas Corpus. — Certain Griquas
Goods sold.

Gkiquas.

..

..

..

..

..

of

of

arrested in Griqualand East for

taking up arms and joining in a disturbance against the Colonial

209

xu
PAQE
into the Colony, the Court

Government having been brought
granted

were
writ .ordering the officer in vi'hose custody they

.a

'

to produce the persons of the prifoners in Court,

and

after

an

the
inquiry into the causes of detention, the Court held that
war,
return to the writ, that the prisoners were prisoners of

was

insufficient,

and ordered their

release.

..
..
and Nathaniel Balie
Gbiquas.— The Supreme Court has power

In

re

Wilhm Kok

•
upon a person
..

..

to call

••

in

in a military fort within the
Colony, to justify the detention of the prisoners, in exactly the
same way as if such prisoners were detained in any gaol in the

whose custody prisoners are detained

Ibid

Colony.

The Supreme Court will not

interfere to release persons

properly in custody as prisoners of war.

who

are

Ibid.

—

A hawker who for some months had sold goods from his
wagon on a public roadway crossing a farm, held not liable in an
action of damages brought by a shopkeeper, the lessee of the
The Mission
property over which the said public road ran.

Hawker.

Trading Co.

vs. Hessel

HusBAKD AND WiFE.

—A

..

..

..

effect that neither of the spouses shall

of the other,

marriage.

is sufficient

'*

be answerable for the debts
loss during the

community of

to exclude

BoyesYS. Verzigman.,

Where no

•

••

..

clause in an ante-nuptial contract to the

..

..

schedule of goods belonging to the wife

-•

..

is

229

appended

to the ante-nuptial contract, proof that such property belongs to

the wife

may

The evidence
trates' Cases

be given aliunde.

Ibid.

Magis-

of the wife of a prisoner is inadmissible.

Reviewed

..

.,

..

..

..

••

..

287

Construction of a joint will of husband and wife affecting the
joint estate.

Hypothec.

Upton

vs.

Upton

..

..

..

..

,.

289

— See Pledge.

—See Criminal Law.
—See

Indictment.
iNDUciiE.

Service.

—

Injury. See Libel. Slander.
iKSOLVEKCT.-^Wher-e ostriches" had been leased on half-profits, the
birds to be delivered up after the expiration of the term, but to
be at the risk of the lessee in case of loss or death during the
lease,

the property in the birds remains in the lessor, and on the

insolvency of the lessee does not vest in his trustee.

Van der

Eoeven\s. Trustee of De Wit
..
..
..
..
..
A mortgage bond given to secure an overdue debt, passed at a
time when insolvency was impending, the debtor knowing that
sequestration would follow, and that a preference would thereby
be given to the creditor, set aside as an undue preference under
the 84th section of the Insolvent Ordinance.
vs.

A

Krynauw &

Co.

..

..

.,

Trustees of De
..

..

Wet
..

an insolvent estate may pay a preferent creditor the
amount of his lien over property belonging to the estate, and so
release the property for the benefit of the estate, without a proof
trustee of

127

177

—

—
Xlll

PAGE
of debt being filed

...

Trustee

Inspection Order.

by such

..

creditor.

..

..

Fryer
..

vs.

Farquhar's
..

..

..

—An application by the defendants

an action
for libel, for an order to compel inspection of certain documents
in the possession of the plaintiff, on the ground that a perusal of
the said documents was necessary for the purpose of preparing
plea, refused.
Upington vs. Saul Solomon & Co.
..
..
Interdict. Granted at the instance of the traffic manager of the

226

in

—

204

railway, to abate a nuisance injurious to the railway employes
as well as to the general health of the neighbourhood.

The Town Cownoil of Gape Tovm

Where a

..

..

Dell vs.
..

2

..

goods had been signed, but no
delivery of the goods took place, the Court, in the absence of any
bill of sale of certain

allegation that the holder of the bill of sale

refused to

—

Interest.

interdict the sale of

would be remediless,

the goods.

Drummond

vs.

116
Provisional sentence for

nonpayment

of, refused.

See

Mortgage Bond.

—See Evidence.

Jurors'' Statements".^

—

Land Beacons' Act. See Evidence.
Landlord and Tenant. Where a

—

landlord leased

a house, the

which were defective and dangerous to the occupier,
he cannot by action be compelled to renovate such ceilings and
remove defects actually existing at the .time when the agreement
of lease was entered into although the lessee might be entitled
to damages for loss suffered in consequence of defects, or to an
abatement of rent. The lessor's knowledge of the defects,
whether express or imfilied, would be an important ingredient
in- the determination of the question whether he was liable
Alexander vs. Armstrong
..
in full damages or not.
..
ceilings of

;

Lawful Excuse. — See
Lease.

_.

>
^
<—
g"
-j

^
233

Va2;rancy.

—See Landlord and Tenant.
—
—
—

Ostrich.

Legacy. See -Will.
Letters op Administration. See Executor.
Lex hXc Edictali. Where a husband, survivor
•

of a previous

marriage, on a subsequent marriage entered into before the
repeal of the lex hoc edictali, by ante-nuptial contract irrevocably

bequeathed to his subsequent wife a. .certain- sum, to be paid
out of his estate after his death to trustees upon trust to invest
and pay such wife the annual interest, with remainder over to
her children, and the husband died subsequently to the passing
of- Act, No. 26, 1873 ; SeZd,— that the lex hde edictali did not

apply

to,

the legacy

named in the ante-nuptial contract. Lucas vs.
132

Hoole
Libel.

—An

application

by the defendants

for

an order to compel

inspection of certain documents in the possession of the plaintiff,
on the ground that a perusal of the said documents was necessary

.

.

.

—

.

XIT
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for

the purpose of preparing plea, refused.

Solomon
Libel.

&

TJpington vs. Saul

204

Co

—Where a newspaper publishes an

article ^er-se libellous,

and an

upon the defendant
upon which the words were

action is founded thereon, the onus is thrown
to prove either that the occasion

used were privileged, or that their publication constituted a fair
and hand fide comment upon the public conduct of a public man.
If the defendant establishes this, then the onus is on the plaintiff
to shew that the defendant was actuated by express malice.'
..
^s. Saul Solomon & Co. ; Upington vs. Dormer
The mere.fact that newspaper remarks are comments made bona
fide upon the conduct of a public man is, not alone sufficient

Upington

to constitute a privileged pubhcation.

—

240

Ibid.

—

Bute of Court No. 10. Where a plaintiff sues in the
Court of the Resident Magistrate for injury to his rights as a
landed proprietor, and in the summons describes his land as being
as mentioned in his deed of transfer, it is not necessary for him
to serve a copy of his deed of transfer on the defendant.

Maqisteatb.

Wessels vs. Gildenhuys

..

.

.

.

.

. .

1

The exercise of a Magistrate's discretion, under the 50th section
of Act No. 20, 1856, to allow or refuse an amendment in a
summons, is subject to review and where permission to amend
;

and an appeal had, the Supreme
Court ordered the amendment to be allowed, and the case to be
remitted to the Magistrate for hearing on the merits. Haaisman

had been improperly

Maasch

refused,

119
..
..
brought into a
Magistrate's Court in custody, is entitled to know before he is
tried, either by a warrant shewn to him, or by a copy of a
summons served upon him, the offence with which he is charged.
Queen vs. Cooper ..
..152
..
..
..
..
..
Though a Resident Magistrate has jurisdiction, under Act No.
20, 1856, sec. 8, to decide on a question of affiliation, and to
award maintenance, he cannot order the payment of a greater
sum than £20 in all. Jordaan ys. Peters
..
..
203
.,
The proceeding of chargts under the Cape Mounted Riflemen
Act, No. 9, 1878, tried by extra-colonial Magistrates, where the
offences have been committed out of the Colony, should not be
sent to the Judges of the Supreme Court for review.
Queen vs.
Ellingwood
..
.,
..
..
..
..
212
..
\s.

Eules of

..

Coii/rt,

..

..

Nos. 68, 73.

..

—A

...

..

prisoner

^^

A Magistrate's discretion as to costs is a judicial discretion, and
an appeal from his judgment allowed where he had deprived
the successful litigant of his costs without sufficient grounds.
Kirsienvs. Van Noordtn
..
..
..
..
..

232

A Magistrate cannot sentence

a person charged under the 13th
section of Ordinance No. 25, 1847, with assault on a policeman
whilst in the execution of his duty, to a longer term of imprisonment than one month. Magistrates' Cases Beviewed ..
A Magistrate can sentence a prisoner to no longer-term of im-

287

"

XT
PAGE

prisonment than three months, on a conviction of receiving
stolen property knowing the same to have been stolen. Magistrates' Cases Beviewed
,.
..
..
..
..
„

Magistrates' Oases Beviewed

Market-Master.

..

—

..

..

..

..

288
287

The exemption granted to a market-master, under
Ordinance No. 92, 1832, to sell by auction, without a license,
articles brought to the market, refers to an auctioneer's license,
but

it

does not exempt

him from

the necessity of taking out a

any other article for the
Queen vs. Barns

license for the sale of bread, or for

of

which a

Martial Law.

—

If martial

law

put

is

in

authorities cannot expect the assistance of

In
Master and Servant.
within the meaning
carrying

1856.

it

out.

Willem

the

force,

any

..

—

Civil Court in

Koh and

of the Masters

and Servants Act, No.

..

..

180

military

Nathaniel Balie
..
^A stationer's assistant is not a " servant

re

Falconer \a. Juta ..

Where

sale

special license is required.

..

15,

„

..

45

22

the parties stand in the relation of master and servant,

the mere fact that insufficient notice of discharge has been given,
does not confer on the servant the right of bringing an action
against the master for damages for wrongful dismissal, unless

such notice has been acted upon, or imless the period fixed by
Nixon -vs. Blaine & Co.
..

the notice has actually expired.
-

217

If before the expiration of the notice of discharge, a servant

grossly misconducts himself in the service and

master

may

action

brought against him

is

dismissed, the

an
wages accruing after such
misconduct and dismissal ; or to an action for damages sustained
by the servant by reason of not being employed after such
avail himself of such misconduct as a defence to

misconduct.
Semhle.

for

Ibid.

—That a master

cannot avail himself of his servant's

misconduct to evade payment of wages for the period during
which he has enjoyed the services of the servant. Ibid.
The conviction of a minor for neglect of duty under a contract
of service entered into by him without the consent of his parent,
..
..
..
quashed. Magistrates' Oases Reviewed ..

Military Fortress.— See Prisoners of War.
Minor. Trader. Where a minor had, with the consent

—

—

288

of his

tutor dative, gone on a trading trip, and while so engaged exchanged certain oxen for mules, and given a promissory note for

the difference of price, it was held that minority was no defence
to a provisional claim on the promissory note, although lesion of
Oericke vs. Keyter
..
..
..
the minor was alleged.
The conviction of a minor for neglect of duty under a contract
of service entered into by him without the consent of his parent,

quashed.

Magistrates' Cases Beviewed

—A

.,

..

..

..

mortgage bond given to secure an overdue
debt, passed at a time when insolvency was impending, the
debtor knowing that sequestration would follow, and that a

Mortgage Bond.

147

288

.
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preference would thereby be given to the creditor, set aside as

an undue preference under the 84th section of the Insolvent
Ordinance.

De Wet

Trustees of

Mortgage Bond.

ys.

Krynauw &

Co.

..

..

177

— Provisional sentence refused on a mortgage bond

claimed to be due by reason of non-payment of interest, payable
which days had passed

half-yearly on certain fixed days, one of

without any payment of interest being made, but a half year's
not having accrued by such day.
EquitaMe Fire Assurance

&

Trust Co. vs. Wainwright

..

..

..

..

..

206

—On Crown Property.—See Crown Property.
Name. — Idem Sonans. — Where a husband and wife had by

MtJNiciPAL Eates.

last will

appointed the " Eeverend Parley " their executor, and there was
no person of that name in the place, but it was shewn that the
testators

had expressed

their intention to appoint the

Patrick Parrelly, the Court ordered

letters

Eeverend

of administration

under the will to be issued to the Eev. Patrick Parrelly, as
being the person intended to be appointed by the testators.

In re Estate of Mclnerny
..
Negative Servitude. See Servitude.
.

—
Negligence. — See Dog.
New Eules of Court.—Eegulating

New

Trial.

—

..

..

43

the Practice in the Supreme,

Eastern Districts, and Circuit Courts

Newspaper Comments.

..

..

..

295, 297, 310

..

— See Libel.

Affidavits relative to statements

made by

jurors as to

the verdict found by them, are not admissible to furnish grounds

an application for a new trial. Sidman vs. McLoughlin ..
a suitor wishes to obtain a new trial, he should first
apply for a rule nisi, shewing jarima/aae grounds for the issue
of the rule, and on the return day of the rule the application
will be heard and determined upon.
Ibid.
The fact that a verdict has been given by the jury by the
majority allowed by law, is not by itself a ground for granting a
for

156

When

new

trial.

Ibid.

—A

purchaser buying goods with notice that they have
been pledged, can acquire no greater right against the pledgee

Notice.:

in regard to the articles pledged, than the pledger himself

would

have had.

Ooaton ys. Aleooander
..
..
,,
..
Notice of trial and copy of indictment must be served on a
prisoner ten days before and exclusive of the day specified for
trial.

Queen

-vs.

Allen

..

..

..

..

•..

.,

17

105

must be given of an application under
Court for leave to amend pleadings. King vs.

Porty-eight hours' notice

the 27th Eule of

Hodgson & Co.
..
Though in an action relating

Porter,

..

..

..

..

..

117

to servitudes over land, it is sufB-

cient that the registered owners are before the Court, notice of
action should be given to remaindermen, in order that they may

should they so desire.
Executrix of Qreeff
..
.,

intervene

Fourie's
,.

Executrix vs.
..

__

__

]^22

XVll
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Nuisance.— It

competent to any one of the public to take proceedings to abate a nuisance of a public nature. Dell vs. The
Town Council of Gape Town
..
..
,.
.,
..

Ordinance No.

is

40, 1828, §§ 44, 58, 59,

2

61.— See Venue.

No. 73, 1830, § 17.— See Criminal Law.
No. 92, 1832.— See Market Master.
No. 104, 1833, §§ 23, 34.—See Executor.
No. 1, 1840.— See Cape Town Municipality.
No. 6, 1843, §§ 30, 84.— See Insolvency.
No. 7, 1844, § 12.— S''e Criminal Law.
N'o. 10, 1846, § 6.— See Market Master.
No. 16, 1847.— See Pound.
No. 25, 1847, § 13.— See Police.
O^TRICH;.
Where the defendant took a dog upon a public road, and
this dog, without any fault on the plaintiff's part, caused the
death of an ostrich of the plaintiffs which was lawfully on the

—

commonage

adjoining the road, the defendant held liable to in-

demni fy the plaintiff for the damage caused by his dog. Le Boux
and. Others vs. Fick
..
..
..
..
..
..
Where ostriches had been leased on half proiits, the birds to be
delivered

up

after the expiration of the term,

29

but to be at the

risk of the lessee in case of loss or death during the lease, the

property in the birds remains in the lessor, and on the insolvency of the' lessee does not vest in his trustee.
Van der
vs. Trustee of Be Wit
..
..
..
.,
..
Failure to carry out the conditions of the contract for the proper

Hoeven

care and feeding of the birds

the contract.

Pabtsership.
dissolve

is sufficient

ground

127

for rescinding

Ibid.

—The

death of one or two or more partners does not
when the contract of partnership

the partnership

clearly provides for the continuation of the partnership for the
benefit of the estate of the deceased partner.

Torhet vs. Execu-

..
..
..
..
..
..
..
of Attwell
Where a deed of partnership which provides for the continuance
of the partnership after the death of one of the partners,

tors

authorized such partner,

if

so disposed, to

draw out

business annually the whole of the profits accruing to

the year,

it is

195

of the

him

for

the duty of the executors of such partner, after

which the deceased partner
and to draw out of the partner-

his death, to exercise the powers

might have exercised whUe

alive,

ship the profits annually accruing to the deceased partner's estate
in order thus to be able to give effect as far as possible to the
provisions of the will of the deceased partner.

—

Pbriculum rei Vendit^. See Goods,
Personal Attachment. See Arrest.

—

Sale

Ihid.

of.

—

Pleadings. Forty-eight hours' notice must be given of an application under the 27th Eule of Court for leave to amend pleadings.
..
..
..
..
King YS. Porter, Hodgson & Co. ..
h
Vol. IX.
S.

C—

117

—

—
XVlll

FAQE

Pleadings.

—^Where

omitted to join

and the

the plaintiff in an action against a firm, had
the partners, and a plea in abatement was filed,
amend his pleadings, which

all

plaintiff applied for leave to

application the defendants opposed, the Court allowed the

amend-

ment and gave the costs of opposition against the defendants.
•
••
..
..
King vs. Porter, Hodgson & Go.
Where a Magistrate had improperly refused to allow an amendment in a summons, and an appeal was had, the Supreme Court
ordered the amendment to be made, and the case to be remitted
Eaisman vs. March
to the Magistrate for hearing on the merits.
Held, sufficient
In an action relating to servitudes over land
that the registered owners or the proper representatives of the
domini are before the Court on the pleadings ; though notice of
action should be given to remaindermen, in order that they
may intervene should they so desire. (Dwter, J., diss.)
..
..
..
Fourie's Executrix vs. Executrix of Greef
Where a plaintiff sued B., who carried on business under the
Held, that it was competent for the defendstyle of B. & Co. :
ant to set-off and claim in reconvention a sum of money due to

H'

119

:

himasB. &Go. Bouwer vs. Brown ..
Where the plaintiff's pleadings claim
only,

and there

entitled,

is

..

..

..

122

165

performance
no claim for damages, the plaintiff is not'

under the general prayer

specific

for other relief, to a

judgment

damages in case he fails to obtain a decree of specific per233
..
formance. Alexander vs. Armstrong
..
..
..
Where the proper mode of meeting an action would have been
by way of exception to the plaintiff's declaration, and the defendant pleaded instead of excepting, and the defendant was
successful at the trial on the grounds which would have been
properly raised by excepting, the Court allowed the defendant
only such costs as he would have incurred if he had excepted

for

to the declaration.

Tbid.

—Where a purchaser buys

articles with a knowledge that
they have been pledged, he has no greater right against the
pledgee in regard to the articles pledged than the pledger himself
would have. Coaton vs. Alexander
..
..
,.
..

Pledge.

Police.

—A person charged under the 13th section of Ordinance No.

17

25, 1847, with the offence of assault on a policeman whilst in

the execution of his duty, cannot be sentenced

by the Magistrate

term of imprisonment than one month. Magistrates'
Cases Reviewed
..
,.
.,
..
.,
..
..
PoiTND. Where persons have been charged vrith contravening the
Pound Ordinance in rescuing stock on the way to the pound,
and convicted and sentenced to pay a fine, or in default to suffer
imprisonment, the complainant is not liable to be made to pay
costs, on the ground that a sufficient tender of trepass money
had been made to him by the owner of the stock previously to
to a longer

—

its

being sent to the pound;

and Grouse
Pbaotice.

..

Van der Westhuysen

vs.

Square
'

..

,.

..

..

—Semble.— When a prisoner has been

,.

tried

..

287

..

and convicted

13

XIX
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on an indictment, but sentence was postponed pending the
decision of a point reserved, the prisoner should be present in
Court when the point reserved is argued and decided upon.
'.»
Queen vs. Wildeman
.,
..
„
..
..
Practice. Forty-eight hours notice must be given of an application
under the 27th Kule of Court for leave to amend pleadings.
King vs. Porter, Hodgson, & Co.
..
..
..
..
Where the plaintiff in an action against a firm had omitted to
join all the partners, and a plea of abatement was filed, and the
plaintiff applied for leave to amend, which application the defendants opposed, the Court allowed the amendment and gave
the costs of opposing the motion against the defendants. Ibid,
In an action for the delivery of certain policies of assurance,
and in cases of a similar nature, set down for judgment on
motion by default, under the new Eule of Court No. 4, of the
1st February, 1879, there should be some evidence led in

—

support of the claim.

Cairncross vs. Stevens

.,

..

..

Ill

117

152

When

a suitor wishes to obtain a new trial, he should first
apply for a rule nisi, showing jprima/acie grounds for the issue
of the rule, and on the return day of the rule the application
Sidman vs. McLoughlin
will be heard and determined upon,

Peeferknt Cbeditob.
Pbescription.

156

—See Insolvency.

—An action

to rectify a deed of transfer

is

a matter

of equity, and prescription as a bar to such an action will run

only from the time of the discovery of the

error,

and not from

Saayman vs. Le Orange ..
..
the date of the transfer.
The long user for the purposes of irrigation by a lower riparian
which had been allowed to
and unobstructed, does not^er se confer
a prescriptive right as against the upper proprietor. Such long
user is in the nature of a negative servitude, and cannot be
acquired by prescription against the upper proprietor unless
there has intervened some act by which the person claiming it
has asserted it, and the opposed party has yielded to that
Jordaan and Others vs. Winkelman and Others ..
assertion.
Principal and Agent. See Agent.
Prisoners of War. Griquas arrested in Griqualand East for taking
up arms and joining in a disturbance against the Colonial
Government cannot be detained in this Colony on the plea that
they are prisoners of war. In re WillemKoh and Nathaniel Balie
The Supreme Court wiU not interfere to release persons who

10

proprietor, of the water of a stream

flow

down

to

him

—

free

—

are properly in custody as prisoners of war.

The Supreme Court has power

to call

Ibid.

upon a person

in

whose

custody prisoners are detained in a military fort within the
Colony to justify the detention of the prisoners, in exactly the
same way as if such prisoners were detained in any gaol in the
Colony.

Ibid.

—

Privileged Communication. See
PuiviTY of Contract. The mere

—

Libel.

— Slander.

money by one person
from another, to be paid over to a third person, does not give
receipt of

79

45

XX
PAGK

such third pprson a right of action against the receiver. Scheepers
vs.

Innes

..

..

Privity of Contract.

..

..

..

—Where the defendant in a

plaintiffs agent, offering, if the case

••

••

..

'"

suit wrote to the

was withdrawn,

to

comply

with the plaintiffs demands and promising to pay costs, and
the case was withdrawn and the agent paid the costs incurred,
such agent cannot sue in his own name on the defendant's promise
Willmott vs.
for the amount of the costs so paid by him.

Schalkwyh
Pbomissort Note.
'

150

—Where

a minor had, with the consent of is
tutor dative, gone on a trading trip, and while so trading exchanged certain oxen for mules and given a promissory note for
the difference in price, it was held that minority was no defence

on the promissory note, although lesion of
..
Oeriche vs. Keyter
..
..
The plaintiffs supported M. B., who carried on business at
Ceres.
M. B. received from his brother the defendant certain
accommodation bills, which he handed before maturity to the
to a provisional claim

the minor was alleged.

The plaintiffs placed the bills
when they were retired by M.

plaintiffs for value.

in

for

B.

collection,

the

147

Bank

without

knowledge with funds obtained from the plaintiffs
purposes.
After the bills had matured, M. B.
returned them to the plaintiffs, and it was held, that on regaining possession the plaintiffs reverted to their original rights on
the bills, and could recover on them from the defendant.
Van
der Byl & Co. vs. Bauman
..
..
..
..
..
Proof of Debt. See Insolvency.
Provisional Sentence.' Oranted. Where a minor had, with the
consent of his tutor dative gone on a trading trip, and while so
trading exchanged certain oxen for mules, and given a promissory note for the difference in price, it was held that minority
was no defence to a provisional claim on the promissory note,
although lesion of the minor was alleged.
Oeriche vs. Keyter
On a mortgage bond claimed to be due by reason of
Refused.
non-payment of inteerst, payable half-yearly on certain fixed
days, one of these days having passed without any payment of
plaintiff's

for business

—

—

—

—

;-

interest being

made

thereon,

having accrued by such day.
Trust Co. vs. Wainwright

Quanti

minobis.

..

..

..

Pleadings.

—See Sale Goods.
Eesident Maoisteate. — See
Eemoval of Executor Testamentary. — See Executor.
Ebmoval of Trial. — See Venue.
EuLE of Court, No. — See
No. 27 —See Notice.
—See Commission de bene
No.
Ebdhibitoria.

of

Magi.strate.

8.

35.

147

but a half-year's interest not
EquitaNe Fire Insurance and

—See Sale of Goods.

Eeconvention.— See

159

Arrest.

esse.

..

..
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—

Rule of Court, No. 72. See Service.
Nos. 151, 213.— See Articled Clerk.
No.

4, of 1st

KuLES OF Court.

February, 1879.

—New

—

See Practice.
Rules of Court, regulating

tlie

practice in

the Supreme, Eastern Districts, and Circuit Courts

Rules of Resident Magistatb's Court, Nos.

295, 297, 310

10, 68, 73.

—See

Magistrate.

Sale of Goods.

—Pledge. —Where a purchaser obtains

articles

with

a knowledge that they have been pledged, he has no greater
right against the pledgee in regard to the pledged articles than

the pledger himself would have had.
Non-delivery.

had been

Coaton

vs.

Alexander

..

—Appropriation. —Where a quantity of brandy

sold but not delivered,

17

and no act had been done by

the vendor to shew that he had appropriated any particular

•

brandy in his possession for the purchaser, and after the sale
but btfore delivery, the Legislature imposed an excise duty on
stocks of brandy in hand, which duty was paid by the vendor.
Held, that the duty attached to the brandy as a risk accruing to
the vendor. Poppe, Schunhqff & Guttery vs. Mosenthal & Co.
Where brandy had been sold through a broker, and the seller
had measured it off and placed it in hogsheads, which he
marked and set apart for the purchaser, and shortly afterwards,
but before actual delivery of the brandy, the Excise Act
became law, by which a duty was imposed on brandy in stock.
Held, that the duty was a risk attaching to the brandy payable

by the

purchaser.

Taylor

Ss

Co. vs. Machie., I>imn,.&, Co.

—Dominium.— Where goods

..

on credit,
with a condition that if the price be not paid, the vendor shall
have the right of claiming the goods, and that the purchaser
shall not be able in any way to dispose of the goods, but that
they shall remain as security for the debt,
ffeld, that the
dominium in the goods passed to the purchaser, and that while
in his possession, though not paid for, they may be seized in
execution of a judgment obtained against the purchaser by a
third person.
Keyter ys. Parry's Executors
..
..
A purchaser of goods is entitled, in an action ex emio, to recover damages where there has been no delivery at all of the
goods sold; or where the goods have been delivered and are
defective, by the actio redhibitoria he may claim a cancellation
of the contract ; or by the actio quanti minoris to have the
purchase price reduced to the actual worth of the goods sold.
Conditional Sale.

De
&

Irvine

Schedule.
Scienter.

Sed vide judgment of Dwyer,

ViLLiERS, C.J.
Co. YS.

Perg

..

..

..

..

..

..

— See Animal.

—In

Servant.

reckoning the "ten, .days at least" required, by the
72nd Rule of Court; to elapse between the service on a prisoner
of the copy of the indictment and notice of trial, and the day

Service.

<.

166;-

175

J.]

— See Ante-nuptial Contract.

Servant.— See Master and

.'

are sold

...

[Per

91

183

xxu
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speciBed for the
vs. Allen

the day of

trial,

.,

..

..

..

trial

must be excluded. Queen
••
•
••
..

105

—

Sekvice. Where a prisoner, who had at first objected to short service
of indictmeDt and inotice of trial, afterwards elected to proceed
to trial rather than be released on bail and the trial postponed.

Seld [DwTEE,
been cured.

J., diss.'],

— that

the defect of short service had

Ibid.

Forty-eight hours' notice must be given of an application under
the 27th Rule of Court for leave to
vs. Porter,

Sekvitudk

—A

riparian

Hodgson

&

Oo.

by

servitude

amend

..

..

King

pleadings.
..

..

prescription is not gained

..

117

by a lower

simply by long user for the purposes of

proprietor

water of a stream which had been allowed to
flow down to him free and unobstructed.
Such long user is in
the nature of a negative servitude, and cannot be acquired by
prescription unless there has intervened an act by which the
irrigation of the

person claiming

it

it, and the opposed party has
Jordaan and others vs. Winhelman

has asserted

yielded to that assertion.

and
Set-ofe.

others

..

..

—Where a

the style of B.

..

..

plaintiff sued B.,

&

Co.

;

Held,

..

who

— that

..

..

..

carried on business
it

was competent

defendant to eet off and claim in reconvention, a

sum

of

for the

money

due to him as B. & Co. Bouwer vs. Brown ..
..
.,
Slandbe. A statement made by a town councillor at a meeting
of the town council, concerning the conduct of the mayor as
presiding officer, is a privileged communication.
Hofmeyer vs.

—

Stigant

..

..

..

..

..

..

79

under

..

..

165

95

town councillor, at a meeting of the
council, charged the mayor with having made a false and
fraudulent declaration of the result of a ballot, and it was shewn
that the defendant had acted honestly and with hona fides, in

Where

the defendant, a

the belief of the truth of the charge, upon reasonable grounds,

—

and there being no proof of express malice. Held, that the
words were not actionable. [Fitzpatkick, J., diss.] Ihid.
SPECirio Perfoemanoe. The defendant in an action ,for specific
performance of a contract for sale of landed property, allowed the
alternative of paying damages.
Norden \s. Bennie ..
..
Where the plaintiff's pleadings claim specific performance only
and there is no claim for damages, the plaintiff is not entitled
under the prayer for other relief, to a judgment for damages in
case he fails to obtain a decree of specific performance,
Alexander vs. Armstrong
..
.,
..
.,
..
..
Supreme Court. The Supreme Court has power to call upon a
person in whose custody prisoners are detained in a mihtary

—

—

fort

within

tlie

in exactly the
in

..

233

Colony, to justify the detention of the prisoners,
as if such prisoners were detained

same manner

any gaol in the Colony.

Balie

155

..

The Supreme Court

..

In

re
..

Willem
..

Eok and
.,

Nathaniel
..

will not interlere to release persons

are properly in custody as prisoners of war.

Ibid.

..

who

45
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SuPEEMB Court.

—Though the records of the proceedings

PAGE
in offences

Mounted Biflemen Act, committed beyond the
Colony and tried by a Magistrate or by a Board of Officers sitting
beyond the Colony should not be sent to the Judges of the Supreme Court for Keview yet, probably, if any such offence had
been committed or tried in any dependency of the Colony, the

against the Cape

;

Supreme Court,

at the instance of the person accused,

review the proceedings in such

case.

Queen

\s.

would

ElUngwood

..

212

New

,

Rules regulating the practice of the Supreme, Eastern
Districts, and Circuit Courts
295,297,310

Town

Cottncillor.

able grounds

—A statement

by a Town

Council, concerning
ofBcer, is

fide and

upon reason-

Town

the conduct of the Mayor as presiding

a privileged communication, and in the absence of

express malice

—

made hond

Councillor, at a meeting of the

is

not actionable.

Hofmeyr

vs.

Stigant

..

95

Transfer. See Deed of Transfer.
Tbial by Jury. See New TriaL
Trial.
Removal of. See Venue.
Trustee. See Insolvency.

—

—

—

Undue Pbefbebncb.

—See Insolvency.

—

Vagrant.

^Where a person was found in the daytime, on a farm
where he had been previously employed, talking to a servant,
and on being questioned by the proprietor of the farm stated he
had come to see the said servant who was a friend of his, and no
evidence was given to contradict such statement, a conviction
of such person under section 4 of the Vagrancy Act, No. 23,
1879, for being "found without lawful excuse" on the said
214
farm, quashed.
Queen vs. Oupido
..
..
..
,.
Venue. Where the trial of prisoners has been removed from the
Supreme to a Circuit Court, but the prisoners themselves have
not been personally moved, such Circuit Court has the same
power as is possessed by the Supreme Court to order the trial to
Upington vs. Saul Solomon
be again removed to another Court.
..
..
240
..
&Go.; Upington \a. Dormer
..
..
Vicious Propensities. See Animal.
Village Nuisances Act. Shooting at fowls, trespassing on enclosed
land, is a " lawful cause," under the 16th section of Act No. '2,

—

—

—

1855, for discharging fire-arms within the proclaimed limits of
.,
..
Queen -vs. Camp
.,
.,
.,
a village.

Water-bights.

—The user

for the purposes of irrigation for

a period

by lower riparian proprietors, of the
water of a stream which had been allowed to flow down to them
free and unobstructed, does not^er se confer on them aprescriptive
right against the upper proprietor, to prevent him from making

of thirty years and upwards

any use

of the water

;

but the parties are thrown back on their

131

:

XXIV
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ordinaiy rights as riparian proprietors.

Jordaan and Others
•
..
..

vs.

•
..
Winkelman and Others ..
The long user by a lower proprietor of the water of
a stream allowed to flow down to him is in the nature of a

Wateb-biohts.

79

—

negfitive servitude as regards the

upper proprietor

negative servitude cannot be acquired

and such a

;

prescription unless

by

by which the person claiming it
and the opposed party has yielded to that

there has intervened some act

has asserted

it,

Ihid.

assertion.

—

Wife's Propebty. See Ante-nuptial Contract.
Will. A bequest of the usufruct of an inheritance

—

natural

his wife, is

his executors during the lifetime of his wife,

a son for his

who survived him.

Executors of Morison
..
..
bequest cannot be given by implication, unless it

Morison

A

to

with remainder over after the death of himself and
a bequest to the son for his life, and on his death to

life,

YS.

..

is

..

24

a necessary

Ihid.

implication.

last will appointed the " Reverend
and there was no person of that name
in the place, but it was shewn'that the testators had expressed
their intention to appoint a priest named the Eeverend Patrick
Parrelly, the Court ordered letters of administration under the
will to be issued to the Eeverend Patrick Farrelly, as being the

Where

had by

testators

Farley " as

th(^ir

executor,

person intended to be appointed

of Mclnerny.

Where a

..

..

by the
..

testator.
..

..

had one daughter by his

testator

first

In

re Estate
..

..

43

marriage, and

by which he had issue
and three daughters, and in a mutual will with the

afterwards entered into a second marriage
three sons

second .ipouse " the testator " instituted as heirs " his daughter "
by the first marriage by name, together with his spouse and the
children of the second marriage, and then the will contained a
proviso " with regard to the portions accruing to the appearers'

daughters, they, the appearers, declared that they should be

—

burdened with Jidei commissum:

Held, that the proviso
applied only to the inheritances of the daughters of both the
appearers, and not to the inheritance of the daughter by the first
marriage.

Cruse

vo.

Executors of Pretorius

..

..

..

124

Where by mutual will husband and wife, married in community,
dying the survivor in a child's
poition together with the children of the marriage, the survivor
to retain possession of the joint estate for life, and after the death
institute as heirs of the first
]

of the survivor thejoint estate to be divided among the children
ffeld,
that as to a child's portion and half the joint estate

—

the survivor was a fiduciary heir but as to the residue, the
survivor was merely a usufructuary.
Lucas vs. Roole
..
Where a survivor remarries, and by subsequent testament
;

revokes his will made with his former spouse, and disposes afresh
among the children of both marriages the whole of his estate^

both property acquired subsequently to the death of the first
spouse as well as property which formed part of the joint estate

132

XXV
PAGE
of himself and first wife, the children of the first marriage,

who

had been instituted heirs under the first will, must elect under
which will they will take. Lucas vs. Eoole
..
..
..
Will. Where a husband, survivor of a previqns marriage, on a sub-

—

132

sequent marriage entered into before the repeal of the lex hoc
edictali, by antenuptial contract irrevocably bequeathed to his

subsequent wife a certain sum, to be paid out of his estate after
his death to trustees upon trust to invest and pay such wife the
annual interest, with remainder over to her children, and the
husband died subsequently to the passing of Act No. 26, 1873
:

—that

Held,

named

the lex hdc edictali did not apply to the legacy
in the ante-nuptial contract. Ibid,

Kimberley, died in Cape Town, while
wills by which he appointed B.
his executor.
B. filed the wills with the Master of the High
Court of Qriqualand West, and took out letters of administration
there, but shortly after died.
L.'s brother, residing in Cape
L., formerly residing^at

on his way to England, leaving

Town, obtained from the Master of the Supreme Court a summary
appointment as executor dative,
being under

£40

in value.

L.'s property within the

The appointment of

Colony

L.'s brother

was cancelled, as under the circumstances the Master had no
power to make a summary appointment. Boltman vs. lAnnehan
B., as father and heir-at-law to the executor, who had been also
instituted in a share of the estate under one of the wills, though
such wiU was alleged to be invalid, was declared to have suflBcient
interest in the estate to entitle him to move, under the 22nd
section of Ordinance No. 104, for the review of the appointment
of the executor dative.

162

Ibid.

Construction of a mutual will of husband and wife affecting the
joiot estate.

Upton

—

vs.

Upton

..

WniT OF Abrbst. See Arrest.
Wbit de hominb libeko bxhibendo.— See
of

S.

War.

0.—Vol. IX.

..

.,

..

..

Habeas Corpus. Prisoners

2U9

SUPREME COURT REPORTS.

18 7 9.
VOL.

IX.

WeSSELS

vs.

PART

I.

GrILDBNHUYS.

Rule No. 10 of Besident Magistrate's Court.
Wliere a plaintiff sues in the Magistrate's Court for injury to
Ms rights as a landed proprietor, and in the summons
describes his land as being as mentioned in his deed

transfer,

it is

him

not necessary for

to serve

a copy of

of
his

transfer on the defendant.

The defendant

Grildenhuys was sued by the plaintiff in

the Court of the Eesident Magistrate for Eobertson for £10
damages for obstructing the flow of certain water, which the

claimed ought to have been allowed to run free as
of right to the plaintiff's land, marked lot A, of the farm
Vedlykheid in his deed of transfer. The defendant's agent
took exception to the jurisdiction of the Court, on the
ground that a decision on the matters in issue would involve future rights. This exception the Magistrate ordered
The
to stand over until some evidence had been taken.
excepted
that
he
had
then
not
been
agent
fur.
defendant's
the
deed
of
transfer
upon
of
which
the
a
copy
with
nished
founded
and
that
was
therefore
plaintiff
the
the
of
right

isis.

^ovjia.

Feb'i.

plaintiff

;

defendant was prejudiced in his defence. The record then
" After argument, exception is allowed with costs."
stated
The plaintiff thereupon appealed.
The case was remitted to the Magistrate to certify which
:

—

of the two exceptions was allowed
S.

C— Vol. IX.

;

and

if

the second only

B

Gildenhuys.

1878.

Nov.

22.

1S19.

Feb.

1.

Wessels

vs.

Gildenliuys.

the Magistrate to be at liberty to take evidence upon tbe
The parties again appeared before the
first exception.
Magistrate, but no evidence was led, the parties wishing a

upon the second exception, which was the one
allowed by the Magistrate.
decision

Leonard, for the plaintiff, submitted that the exception
was bad, as the deed of transfer was not such a document
as by the 10th Rule of the Magistrate's Court a copy was
required to be served with the summons.
Upington, A.G., appeared for the respondents.
The Court held that the second exception was not sustainable,

and reversed the Magistrate's decision thereon.

Appeal accordingly allowed, with
("Appellant's Attorneys,

costs.

Faihbridge, Arderne, & Scamlen."]
& Wessels.
J

LEespondent's Attorneys, Kedelinghuys

Dell

vs.

The Town Council of Cape Town
Nuisance.

It is competent to

any one of

—

.

Interdict.

the public to talce proceedings to

abate a nuisance of a public nature.

4.

»

13.

Dell

vs.

The

Town Council
of Cape Tovni.

Manager

Western Railways,
Manager
he had control over the railway employes. That since the
1st January instant the Town Council of Cape Town, by
their servants or agents, had deposited a quantity of town
refuse and rubbish upon the beach between the Central
Wharf and the Castle, in front of the railway goods station,

James

1819.

Jan.

Dell, Traffic

of the

petitioned the Court, stating that as such Traffic

the stench from which was not only a great nuisance, but

was likely to be injurious to the health of the railway employes working near the spot, as well as to the general
health of the neighbourhood. Wherefore he prayed a rule
nisi, to

operate as an interdict in the meantime, calling upon

Town Council

to show cause why an interdict should not
be granted restraining them from depositing refuse and other
rubbish upon the said spot, or upon any other portion of the
beach of Table Bay. The petition was verified in the usual
way, and supported by the affidavit of Dr. Falkiner, who

the

—
3

stated that he had inspected the beach in front of the rail-

way

and rubbish there deposited to be a °arreat nuisance,
...
.,
J
T,
ana
in nis opinion likely to be injurious to the railway
employes working near the spot, as well as to the general
health of the neighbourhood and that on the previous day
refuse
•

1

•

•

.

T

T

,

;

the stench was so strong at his house in Adderley Street that
disinfectants

had

to be used.

The Court, on the 4th January, granted a rule nisi as
prayed, returnable on the 15th January.

On

the return day of the rule,

Jacobs, for the

Town

Council, objected to Mr. Dell

making

and contended he had no loous standi. One
of the afSdavits put in was not intituled at all, and the other
was intituled as between the Commissioner of Public Works
and the Town Council. The Commissioner was not before
the Court, and Mr. Dell did not assert his own health was
in danger.
This application should not have been made
by any private person, but by the Attorney-General in his
official capacity (Kerr on Injunctions, p. 333
Russell on
this application,

;

Grimes, vol.

is's-

Jan.

and found the stench arising from the town

station,

i.

p.

435).

The Court intimated

its

opinion that as Mr. Dell had

stated he was traffic manager,

it

would presume that his

place of business was at the station, and consequently his

health was liable to injury from the alleged nuisance; and
it was competent to any individual to complain

further, that

and have it abated. Cause must therefore be
shown against the rule.
The affidavit of John Anthony Eoos, Secretary of the
Town Council, was then put in, in which Mr. Eoos stated
that the limits of City of Cape Town extended from lowwater mark at Fort Knokke to low water-mark at Three
Anchor Bay, but that the beach itself from the Breakwater
to Fort Knokke was claimed by the Harbour Board as
vested in them, on which matter the two bodies differed in
opinion, but had not hitherto had any cause for litigation.
That as far as he could recollect (which was upwards of
of a nuisance

forty years back), and, as he believed, ever since the exist-

ence of Cape Town, the refuse of the town was deposited on
the beach of Table Bay, between the Amsterdam Battery and

B

2

4.
' 3-

ceii

Town

vs.

The

Council

otcapeTown.

1819.

T^it
ueii^.The

ofcrpeT™™.

the public shambles, and that a considerable portion of the
present foreshore of Table Bay in front of the town consisted
of ground thus formed and reclaimed from the sea by the

That
annual deposit of town rubbish for so many years.
consolidated
and
increased
greatly
this foreshore had been
since the construction of the causeway, and by the deposit
of waste material from the docks, by which land of consider-

That
able extent and very great value has been reclaimed.
the town rubbish and refuse had not been invariably deposited on the very same spot, but sometimes on one part
of the beach and sometimes on another, as circumstances
suited, but at all times within the limits indicated, until
about twelve years ago, when, in consequence of the representations of the Harbour Board that the rubbish impeded
the operations in progress, as well as a desire on the part of
the municipality to endeavour to utilise the town refuse, it
was removed to Salt Kiver, there to be converted into manure,
but the experiment proved unsuccessful. That other efforts
thereafter from time to time were made by the municipality
to dispose of the town refuse elsewhere, but in every instance
the town authorities were either interdicted or threatened
with applications for interdicts. That an arrangement was

then made with the railway authorities to carry the refuse
out of town, first for £600 a year, then £800 a year, then
£1000 a year but recently the railway authorities refused
to carry away any more refuse under £1500 a year, with an
additional charge for all beyond a certain quantity, which
would bring the cost of removal to upwards of £2000 a year.
That the Town Council offered to pay £1200, but this was
declined, and the railway authorities had declined to remove
;

any more of the
the

refuse.

Town Council had

That under these circumstances

reverted to their original rights and

powers to deposit rubbish on the sea-beach at low-water
mark. That the refuse now deposited had been deposited
on the beach opposite the back of the shambles, where
rubbish had been deposited from time immemorial, and
where the refuse of the shambles was also deposited and had
always been deposited within the memory of man.
That

Cape Town was and always had been, in consequence of the shambles, sparsely built on, and then at
a distance from the beach; and that the buildings now
ttceupied by the Kailvvay Department and the house occupied
this part of

by Dr. Falkiner had

all been quite recently erected, and
j*"'^
i ^were nearer to the beach than the older erections, and were
,ps"'''-''"h«.,
standinar
on
ground
reclaimed
in
menthe
manner
before
^
^
own Council
tioned.
That,
fact, if there was a nuisance on this part of otcape Town,
the beach, it was one of long standing, and that the Eailway
Department had gone to it.
Jacobs, in showing cause against the rule, contended
that the Town Council had full power to revert to their old
practice, which, if it caused a nuisance, was a nuisance that
had existence from time immemorial. This was a matter
that the Government should have taken up, and not Mr.
Dell.
The Attorney-General was the proper person to
interfere, and not a private individual, who did not even
allege that he personally suffered from the acts of the re-r
spondents {Attorney-General vs. The Corporation of Kingston- ^
on-Thames, 34 L. J., Ohy., p. 481). The alleged nuisance was ^—
not of such a gross nature as was alleged, and had previously ?
been submitted to.
/
Cole, for the applicant, submitted that any private in- dividual could set the law in motion {Voet, 43, 8, 1 and 2).
It was not necessary to prove that a nuisance was injurious
to health, but it was sufficient if it was offensive to the
senses (Bex vs. Neil, 2 C. & P. 485).
.1

m

Jacobs replied.

De Villieus, C.J., in delivering the judgment of the Court,

—

In this case Mr. Dell, the traffic manager of the railway, has applied for an interdict to restrain the defendants
from throwing the rubbish and other refuse of the Cape
said

:

Town streets upon the beach of Table Bay in the immediate
neighbourhood of the city. There can be no doubt, after
reading the affidavits which have been made on behalf of
the applicant, that the deposit of this rubbish is a nuisance
The
to the persons in whose neighbourhood it is thrown.
evidence of Dr. Falkiner is very clear to that effect. He
says that he inspected the beach in front of the station,

where he found a quantity of town refuse and rubbish had
been deposited, the stench arising from which is a great nuisance, and, in his opinion,

is

likely to be injurious to the

railway employes working near the spot, as well as to the
general health of the neighbourhood. He further says in
his affidavit, " Yesterday the stench was so strong that dis-

6

had to be thrown about the house to try and get
Mr. Dell also made an affidavit to the same
rid of it."
Deiil^The
There
is one omission in these affidavits which has
effect.
)f c^e awk.
upon by Mr. Jacobs, on behalf of the
relied
much
been
"79.

infectants

tfia;

respondents, namely, that Mr. Dell does not expressly state
that his health

is

likely to suffer from the rubbish being

deposited in the neighbourhood of the railway station ; but
he does state, as a fact, that he is employed by Grovern-

and having stated that, the Court
it, that if he is traffic manager,
his duties would compel him to go to both the passenger and
goods stations, and that going to the latter his health would
It
be liable to be affected by the stench on the beach.
would be absurd to say that Mr. Dell is to wait till his health
is affected by the nuisance.
If he shows to the Court that
the probable effect of this nuisance would be to injure his
health, and if his duties compel him to be in the neighbourhood of the nuisance, then I think he has made out a case
to justify the Court in granting an interdict to restrain the
respondents from throwing the rubbish in his immediate

ment

as traffic manager,

may draw the

conclusion from

neighbourhood.
Moreover, if this is a nuisance, it is a
nuisance to the public of Cape Town at large, and Mr. Dell,
as one of the public, according to the authority quoted from
Voet, is entitled to make this application to restrain the
nuisance in any public place in the town, and upon any part

of this beach in the neighbourhood of the town,
Mr. Jacobs
has quoted several cases where thp Attorney-General in
England prosecuted, but it does not follow from that, that a

private party would not be justified in

coming to the Court
an interdict to restrain the nuisance. I think the affidavit
made on behalf of the respondents does not alter the case
in the least.
They no doubt show that for some time past
it has been the practice, first for the municipality, and afterwards the Town Council, to deposit the rubbish on this

for

beach, but the mere fact that no objection was made in
former days, surely cannot give them a prescriptive right
to deposit it there now, if it is clearly injurious to the health

of the inhabitants.
In the present case, moreover, the
nuisance had entirely ceased when the railway station was
built.
It is no doubt true that a great part of the land has
been reclaimed by means of this rubbish being thrown there,
but we all know that in course of time the worst rubbish

will be
If,

decomposed and its injurious effects destroyed.
what was formerly a nuisance has ceased

therefore,

altogether, I think the
„

.

„

,

Town Council
.

,

.

to be restrained
ousfht
°
,

,

trom causing a tresh nuisance in the same spot. Another
objection has been raised, namely, that the rule nisi
is too large in its terms, and that it would restrain the
municipality from depositing rubbish on any part of the
beach of Table Bay. There is no doubt it is too general.
It is just possible that beyond Salt Kiver, or at some other
place within the limits, there may be some convenient spot
where the municipality might deposit the refuse, therefore
this part of the interdict will not be continued.
The Court
will, therefore, continue the interdict so far as to restrain
the respondents from depositing any rubbish on the beach
within the limits of the breakwater on one side, and Fort
Knokke on the other. This interdict, however, will continue
only until the last day of the ensuing term. I think it is a
matter of so much importance that the Court will not make
it perpetual at this stage.
The matter requires still further
argument before the Court would be justified in granting
a perpetual interdict restraining the respondents hereafter at

any time from depositing the rubbish on the beach. At present a prima facie case has been made out to justify the Court
in restraining respondents for the time from depositing the

rubbish within the limits already specified. The applicant will
have an opportunity, in the meanwhile, of bringing an action
to have the interdict made perpetual, or should he think
that an action ought to be brought by some one in another
position, then possibly it may be arranged for its being
brought by the Attorney-General, or some person on behalf
If they refuse, then possibly it may be
of the Government.
brought by Mr. Dell himself. The interdict will continue
until the last day of next term, with liberty to Mr. Dell, if
so advised, to bring an action in the
it

perpetual.

parties,

As

this decision

is

meanwhile

to

make

not final between the

the question of costs stands over.

[As the nuisance complained of was abated by the
Council, no further proceedings were taken.]
TApplicant's Attorneys, Reid & Nephew.
LRespondents' Attorneys, Faibbbidge, Akderne,

1

& Scanlen.J

Town

isv9.
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ndi m. The
Town Council
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Deummond
Dog
TJie

vs.

Searle.

—Negligence—

Scienter.

ordinary rule that the owner of a dog is liable for the
dog to another person's animalj

injuries caused h/ his

whether or not he knew of his vicious propensities, must
he taken with the limitation that the animal injured was
lawfully at the place where
'^^^ defendant Searle was

Feb^'is.

Drummond
Searle.

us.

it

was injured.

summoned

in the Court of the

£20 damages sustained
by reason of a dog, the property of the defendant, having
ill-treated, worried, and bit an ostrich belonging to the plaintiff.
The defendant pleaded the general issue, and a claim
in reconvention, for £5 damages, caused by the trespass of
twenty-six ostriches belonging to the plaintiff on the lands
of the defendant, and the destruction of certain crops growing
I^Gsident Mag-istrate for G-eorge, for

thereon.
It appeared that the plaintiff,

of Blanco, kept a

number

who resided

in the village

of ostriches which were put in

charge of herds. On the day in question, through the negliT
gence of the herds, the ostriches got out of their camps ; and
found their way into defendant's garden, and while there one
of the birds was bitten by defendant's dog.
The defendant
stated he was obliged to keep dogs on his premises for

numerous thefts of forage from his stables
had been committed. There was some evidence that defendant's dogs had been seen on a previous occasion chasing
ostriches but no proof that they had been known to bite or
his protection, as

;

injure birds.

After hearing the evidence, and the agents of
the parties (who cited Act 24, 1875, sect. 2 ; Grot. 3, 38, 13
Addison on Torts, 4th ed., p. 193), the Magistrate gave judgment of absolution from the instance with costs. From this
the plaintiff appealed.

Leonard, for the appellant, submitted that the mere fact
that the ostrich strayed on to defendant's land did not relieve
him from the consequences of his keeping a dog with vicious
propensities.
Jacobs, for the respondent, referred to the cases cited in
Addison on Torts, and to the judgment of Smith, J., in the

—

case of

Le Boux and

others vs.

Pick*

There had been no

negligence on the part of the defendant.

i879.

Drummond vs.
Searle.

—

De ViLLiEES, C.J., in giving judgment, said: I do not
wish to say anything that would interfere with the established doctrines of this Court in regard to injuries done to
There can be no doubt that the ordinary rule is
where a person's dog injured another person's animal,
the owner of the dog is liable but all the authorities which
laid this down must be taken with this limitation, that the
animal injured was lawfully at the place where it was in-

a,nimals.

that,

;

The reason why

jured.

the authorities did not specify this

particularly was, I presume, because it

unnecessary, as

common

must have been thought

sense would require that

it should
be so that the owner who is not proved to have any knowledge of the vicious propensities of his dog should only be
liable in cases where the animal injured was lawfully at the
place where it was injured.
In Voet it was laid down, in
regard to dogs, that where a dog was kept in a shop and a
person entered the shop and was bitten, then the owner was
:

but if the dog kept in the shop was tied, this would
be notice to the person entering that it was vicious, and
if the person was then bitten, the owner would not be liable.
This showed that the Roman-Dutch authorities did not lay
down that in every case in which a dog did an injury the
owner should be liable. In the present case the negligence
was all on the side of the plaintiff. It was through his negligence that the ostrich strayed, while there was nothing to
show that the owner of the dog had been guilty of any negligence whatever. The owner of the dog, moreover, might be
presumed to have known that the plaintiff's ostriches were
herded by a herd. Under these circumstances the judgment
of the Magistrate ought to be sustained. I fully agree with the
able judgment of Mr. Justice Smith, quoted by Mr. Jaeohs,
and the qualifications he mentioned in his judgment clearly
showed that if the case before him had been one where the
ostrich was unlawfully upon the land belonging to the owner
of the dog, his judgment would have been very different.
FiTZPATEiOK, J., said
I quite agree with the judgment
of the Chief Justice, which is clearly in accordance not
liable

;

:

*

For report of

—

this ju'-lgmeat, see

Appendix.

Ed.

10
1879.

Feb.

13.

Drummond

vs.

Searle.

only with the law, but also with common sense. A dog in a
shop at night, or a dog on a waggon where goods were, in
order to protect them from being injured by any one but the
owner, must be regarded in the light of a sentry upon duty.

There was no evidence of malice, or anything of the kind, on
the part of the owner of the dog in the present case, and the
ostrich had no right to be at the place where it was injured.

DwYEE,

J.,

also concurred.

Appeal dismissed accordingly, with

costs.

pAppellant's Attorney, C. C. de Villieks.!
J
L Respondent's Attorney, Buchanan.

SaAYMAN

vs.

Le

Erroneous Transfer.

An

1879.
13.
1^.

Saayman vs.
Le Grange.

—Prescription.

a deed of transfer is a matter of Equity,
and prescription as a har to such an action will run only
from the time of the discovery of the error, and not from

action to rectify

the date

Feb.
„

GtEANGE.

of the transfer.

This was an action for a declaration of rights, and for the
transfer of certain property.

The plaintiffs' declaration set forth that, on the 11th
September, 1821, the farm Buffelsvlei, in the division of
Oudtshorn, was granted to Jacobus J. Caletz, and Mathys
That
C. Calitz, which farm they occupied in defined shares.
on the 30th March, 1833, Mathys Galitz sold the portion of
the farm occupied by him to one Carl Stassen, and described
the boundaries and beacons of the land so sold in a " koop
That Stassen thereafter entered into possession of
brief."
the land, and remained in undisturbed occupation according
to these beacons, and received transfer on the 11th April,
1834, which transfer, by mistake or omission, incorrectly and
inaccurately described the boundaries, and in the diagram

annexed

to the transfer

one boundary-lin§ was drawn in a

straight line between two of the beacons instead of following

the course of a stream as mentioned in the koop brief; in

consequence whereof a strip of land was not included in the
That the property passed through several hands.
transfer.

11

became vested in the plaintiffs and the defendants
Wherefore the plaintiffs prayed that it might
be declared they were entitled to the said piece of land, and
until

it

^11''%

respectively.

"'_!''•

saayman vs.
Le Grange.

that the defendants be ordered to transfer it to them, or
otherwise that the existing transfer and diagrams be amended
so as to include this land.

The farm

had from time to time been subnow held by a number of persons
who had been made parties to the action, but who had no
Buffelsvlei

divided, and portions were

personal interest in the piece of land in dispute. These defendants submitted to whatever judgment the Court should
pronounce, and prayed their costs.

The

defendants,

Le Grange and others

actually interested,

pleaded that as the alleged cause of action in the declaration
set forth did not accrue to the plaintiffs at any time within
a third of a century before the commencement of the suit,
the plaintiffs were barred by prescription. They also pleaded
over, the general issue.

The
The

plaintiffs replied generally.

case was removed to the Circuit Court for Oudtshorn,
and was tried there on the 26th March, 1878, before Mr.
Justice Denyssen.
It was shown at the trial that the land had, from the date
of the sale, been in the occupation of Stassen and his suc-

but that in 1854, when certain portions of the farm
were being surveyed, it was found that the land in dispute
was not included in their title. The defendant Le Grange, as
owner of the remaining extent of the farm, claimed the land
In 1863 the plaintiffs agreed with the defendant
as his.
Le Grange to buy the land in dispute for £15, but although
they signed a koop brief to that effect, they afterwards
The Circuit Judge gave
refused to carry out the contract.
judgment for the plaintiffs, with costs, and declared the
boundary of their share of the farm to be as claimed by them
cessors,

;

and ordered the diagram and

transfer to be

amended

accord-

From this the defendants appealed.
Leonard, for the defendants and appellants, referred to the
koop brief mentioned in the declaration, in which it was
stated that the boundary between the two portions of the
farm, as divided in 1833, should be as surveyed by a land
The land was afterwards surveyed, and the
surveyor.
ingly.

diajrram

made which was annexed

to the transfer

;

and

as

12
1879.
'^-

saaymanw.
Le Grange.

diagram had been registered for upwards of thirty years,
the plaintiffs were now barred.
Upington, A.G. (with him Jones), for the plaintiffs and
respondents, contended that the diagram was clearly errothis

It had not been delivered to the parties till some
years after the sale, and the land in question had been in the
undisturbed possession of the plaintiffs and their predecessors

neous.

for

It was also shown that thewhen the property had been sold to

upwards of forty years.

defendants were present

the plaintiffs, and they at the time raised no objection.
Leonard, in reply, stated the plaintiffs did not on the

pleadings in this action claim the land by reason of their
long possession. They wished to rectify the transfer, and

they were now barred by prescription.

Db

Villieks, C. J., said

:

—This ease has been exceedingly

well argued on both sides,

and

I confess

it

is

not without

had brought an action to
transfer
passed as far back as
deed
of
amend and reform a
Calitz to one Stassen.
of
sale
from
one
in
consequence
a
1834,
The deed of sale was passed six years before the transfer, and
Occupation took place, not
the transfer did not refer to it.
in terms of the transfer, but of the deed of sale, no action
had been brought until the present time, and as far as I can
.understand had not the present appellants contested the
plaintiffs' right to the strip of land now in dispute, by entering upon it and breaking down some fences, no action would
have been taken at all. The question now arises whether
the plaintiffs lost their right of action by not bringing it

some

difficulty.

The

plaintiffs

within thirty years of the passing of the transfer.

Mr.
Leonard argued very ingeniously that they were on the
horns of a dilemna
if they wished to rectify the transfer
they were barred by prescription, if they relied on occupation that was not the ground of action, and they could not
recover.
This last question did not arise in the Court below
and cannot be entertained now. With regard to the Statute
of Limitations, Mr. Leonard argued that the cause of action
accrued in 1834, and that being so the plaintiffs are now
barred by the period of limitation, I have not met with this
peculiar form of action to rectify an error in a title-deed in
any of the Roman or Roman-Dutch authorities, but it is con;

tinually occurring in this colony.

The

action to rectify transfer

13
purely a matter of Equity, and the Courts of Equity in
England have decided that in analogous cases the Statute
is

of Limitations does not run until the discovery of the error,

i«»9.

„
'

vs.

"^^"^

I think this

Court should in a case of this nature be guided
by the decision^ of the Courts of Equity in England. Now
it appears in the present case that the mistake in the
transfer was not discovered until 1854, so that the thirty
years' limitation has not expired.
The error in the transfer
must be rectified, and the decision of the Court below upheld.
The appeal must be dismissed with costs.
FiTZPATRiCK, J., concurred.
DwYEE, J., said
I think the fact that actions to amend
transfers are not to be found in the old Eoman and EomanDutch authorities, only shows how much better transfers
were made in the days of the Eomans and Dutch than in
:

"•

saayman

'

—

At the same time the number of actions
brought in this colony to amend transfers shows at least
reform is required somewhere.
the present time.

Appeal dismissed accordingly, with costs against the
defendants who defended the action.
r Plaintiffs' Attorney, Van Zyl.
l_Defendants' Attorney, BuissiNNE;

^

"|

Buchanan.J
^

LAW
Van dee Westhuysen
Pound Ordinance No.

16,

vs.

UatOMtt

Square and Ceouse.

ISil.—Aot No. 31, 1875,

sec. 3.

been charged with contravening the Pornid
Ordinance in rescuing stock on the way to the pound, and
convicted and sentenced to pay a fine or in default to suffer

Where persons have

imprisonment, the complainant is not liable' to be made to
pay costs, on the ground that a sufficient tender of trespas?
money had been made to him by the owner of the stock
previously to

its

being sent to the pound.

The respondents, David Square and Frans Crouse, were
charged by the applicant Ockert P. van der Westhuysen

,,.

Eesident Magistrate of George, on the 7th
o
jiofv
November, 1878, with the crime oi contravening the olst
section of Ordinance No. 16, 1847, by rescuing certain sheep
before the

,

•

^ms^^

y^J^
westimysen w.
Square and
crouse.

14
1879.

—

Feb.

14.

westhSysen

"So^e"

which were beina; sent to the pound by the appliand goats
° „
T
1
j.-iTi
cant.
Both parties were represented by practitioners, it
appeared that the poundage had been tendered by Matheus
Van der Westhuysen, the owner of the stock, to the applicant,
before the stock was sent to the pound, but it was refused.
On the way respondents, who were in Matheus Van der
Westhuysen's service, caused some of the stock to escape
into the land of their employer, and thus prevented appli,

to.

.

The
servants from driving them to the pound.
Magistrates convicted the respondents, and sentenced them
to pay a fine of £3 each, or in default to one month's imprisonment with hard labour, and he ordered the applicant
cant's

as complainant to

pay

all costs.

The applicant paid the costs under protest, and obtained
a summons from the Supreme Court commanding the
Magistrate to return a true copy of the record to the Court,
and calling upon the respondents to show cause why the
judgment or order of the Magistrate should not be reviewed

and amended in so far as regarded the order on applicant to
pay the costs was concerned, on the ground that such condemnation was contrary to and inconsistent with the provisions of sections 57 and 58 of Ordinance No. 16, 1847,
and was otherwise inconsistent with law.
Jacobs, for the appellant, contended that it was wholly
irregular and unwarrantable to make a complainant in a
criminal case pay costs. The heavy fine inilicted by the
Magistrate showed the offence committed was a serions one,
and was properly prosecuted.
Upington, A.G., for the respondents, submitted that the
Magistrate's decision was final, and there was no power given

Supreme Court to review a
There was also an objection to the
the applicaiit on the ground that it
the grounds on which it was sought
to the

case like the present.

summons taken out by
did not state concisely
to set aside the Magis-

The question of costs was one in the discretion of the Magistrate.
The Magistrate had properly
exercised his discretion, as by the 3rd section of Act
No. 31, 1875, where a satisfactory tender was made to a
trate's decision.

complainant before stock was impounded, and it was refused,
the complainant was to be condemned in the costs of all
such legal proceedings as he should afterwards institute.
Jacobs, in reply, said, that a Magistrate's decision

as to

15
costs was as liable to review as

ment.

The summons

any other part of

his judg-

sufficiently stated the objection to the

part of the sentence complained
^
^^

of.

(Van
^

den Bur a ys.
'J

G-erhard, 3 Menz. 407.)

De
said

:

C.J., in giving the judgment of the Court,
preliminary objections have been taken to this

being that there is no right of review in a
Now there can be no doubt that, notwithstanding the wording of the 42nd section of Act 20,
1856, the Supreme Court has always exercised the power of
reviewing the decisions of inferior Courts in criminal cases
on the ground of the irregularity or illegality of the proceedings. The next objection taken is, that the summons
did not specify the exact grounds of review but I find in
the case just cited from Menzies that the respondent was
simply called upon to show cause why the judgment of the
Magistrate should not be set aside. It might, perhaps, have
been better if the summons had been more precise, but I
think sufficient notice was given by it to the respondents.
Upon the merits the appellant is entitled to succeed, as
in criminal cases falling under the Pound Ordinance the
Magistrate has no power to award costs to either side. The
3rd section of the Act of 1875 does not apply to a criminal
case like this, but rather to a case where the person upon
whose land there had been a trespass sued for damages.
That portion of the Magistrate's decision giving costs against
the complainant, being in excess of his jurisdiction, must be
quashed, with costs against the respondents.

appeal, the

first

case of this kind.

;

Appeal allowed accordingly, with
["Appellant's Attorneys,

costs.

Faibbridge, Abdxrne, & Scanlen."]

LKespondents' Attorney, C. C.

de ViiiiEBS.

^

weathuysenos
Square and
Cronse.

Villiees,

—Two

—

jj^eb'^u

J

u
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SCHEEPEES

VS.

InNES.

Privity of Contract.

The mere
paid

of money by one person from another, to he
a third person, does not give such third person a

receipt
to

right of action against the receiver.

—

"^^^ plaintiff Scheepers sued the defendant Iniies in the

Feb'
^

'

icheepers us.

innes.

Court for Oudtshorn for the sum of
Eesident Magistrate's
^
n
i
i
4s. (less the suni of £5 4s. allowed to bring the case
within the Magistrate's jurisdiction), " being the amount
received by the defendant for account of the plaintiff in
January, 1874, due to the plaintiff as an arbitrator in the
case of Bu Preez vs. Terhlans, which sum the defendant
The defendant pleaded the
neglects and refuses to pay."
general issue. Then, that he was the agent of Du Preez in
•

.

£25

i

the said arbitration case, of which the plaintiff was awarej
and that therefore the plaintiff's remedy was against Du

And thirdly, that the
defendant never directly or impliedly promised to pay the
plaintiff the amount of his fees.
It appeared that the defendant, who had acted all through
the case of Bu Preez vs. Terhlans as the agent for Du Preez,
Preez, and not against the defendant.

had made out and receipted a bill of costs for " Fees and
Disbursements," amounting to £86 2s., which sum was paid
In the bill appeared the item " Arbito him by Du Preez.
trator's

fee,

eight days at

£3

3s.,

£25

4s."

The

plaintiff

had been appointed with another
as arbitrators in the case by the Circuit Judge, and that the
matter in dispute had eventually been decided upon reference to an umpire that he had often asked defendant for the
payment of his fee, and told him that he had been informed
that the amount had been handed to him, but the defendant
had replied he had no money belonging to Du Preez, and
had not received his own fees from him. The defendant
stated that out of the money received by him he had paid
to Attorney Van Zyl £50 14s., and Attorney Tiran £37 iOs.
for their costs in conducting the case in Cape Town and on
circuit, besides which he had paid fees of Court and fees to
counsel.
He further said he had never at any time impliedly or directly promised to pay the plaintiff the amount
due to him as arbitrator, but had distinctly told him the
stated in his evidence he

;

17
funds he had received would not meet the disbursements
already paid and that the plaintiff had said he would not
sue Du Preez for his fee because he was a relative. Defendant could not now recover any fees from Du Preez as he

ISM

,

Feb. 14:

;

was barred by prescription.
for the plaintiff with costs.

Soheepers
Innes.

vs.

The Magistrate gave judgment
The defendant now appealed.

Leonard, for the appellant, contended that the mere remoney by Innes from Du Preez, gave the plaintiff

ceipt of

no right to

There must be a distinct promise to the
money was had and received for his use,
and would be paid to him. Otherwise there was no privity
of contract between them.
{Addison on Contracts, 4th ed.,
sue.

plaintiff that the

pp. 68, 652.)
Jones, for the respondent,

argued that the circumstances

of the case showed an implied, if not an actual, promise on

the part of the appellant to pay the money to the plaintiff.
The receipt of the money from Du Preez was for the plaintiff's use, and in equity at least it constituted the appellant trustee for the plaintiff.
{Addison on Contracts,
4th ed., p. 946 Starkey vs. Mylne, and Disborne vs. Denabie,
;

1 B. Abr.)

The Court held

that the plaintiff had no right of action

against the defendant, but that he must look to
for the

amount due

by the

appellant's counsel.

to him.

The law was

Appeal allowed accordingly, with
[Appellant's Attorney, Buchanan.
Respondent's Attorneys, Tbedgold

OoATON
Hypothec.

Where a purchaser

Du

Preez

as contended for

costs.

"1

& Hull. J

vs.

Alexandee.

—Sale of pledged

goods.

obtains articles with

—

Notice.

a knowledge

that they

have been pledged, he has no greater right in regard to the
pledged articles than the pledger himself would have.

This was an action for the restoration of a certain cart
of the sum of £60, the value

and horses on the payment
thereof.
S.

C— Vol, IX.

1879.

Feb. 11

„
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Coaton

vs.

Alexander.

;

18
J8t9.

!

"

la".

coatonM.
Alexander.

About February 1878, one Abraham Eing, a

trader, being

out of employment, applied to bis co-religionists of the
subscription was got
Hebrew congregation for assistance.
up among his friends, and about £15 was collected. The
Hebrew Philanthropical Society, of which the defendant was

A

Eing
supplemented this with a loan of £25.
harness
for
and
horses,
thereupon bought a cart, pair of
raised,
so
money
the
means
of
10s.,
which
for
£51
he paid
by
and by giving two promissory notes for £6 each. He brought
this cart and horses to the store of Mr. Lewis, the President
of the Society, and signed an agreement, reciting that he had
needed assistance, and that the Society had given him on loan
the said cart, horses, and harness, which were to be returned
to Mr. Lewis whenever required, on condition that Eing
should keep the articles in good condition and should he
fail to do so, Mr. Lewis was to have the right to take all the
treasurer,

;

articles

horses,

without notice.

On

signing this document the cart,

and harness were redelivered

a trading

trip.

Eing

left

to Eing,

and he went on

the cart and horses at plaintiff's

premises at Piquetberg Eoad, and application was made on
behalf of the Society for their delivery. Plaintiif refused to

them except on Eing's order, and on payment of his
claim for forage, &c., supplied. Plaintiff was informed of the
agreement signed by Eing, but afterwards he purchased from
deliver

cart and horses.
The Society thereupon took
criminal proceedings for fraud against Eing, and the plaintiff
was required to produce the articles at the Magistrate's

Eing the

Court.

They were afterwards handed over

to the defendant,

pending the result of the proceedings
biit as defendant averred, on behalf of the Society, he undertaking to pay plaintiff's claim for forage, &c. After a preliminary examination had been held, Eing was discharged.
The defendant paid plaintiffs account, amounting to £8 Ss.ld.
and sold the cart and horses on behalf of the Society for
£55 19s. net. The plaintiff thereupon instituted this action.
as the plaintiff alleged,

The defendant pleaded the general issue.
him Jones) appeared for the plaintiff.
Vfington, A.G. (with him Leonard), were for

Jacols (with

the

defendant.

After the evidence, which went to prove the facts stated
above, had been taken, and Counsel heard, the Court took

time to consider.

19
Posiea (February
^
J 18)

:—

fsjs.

/

Feb.
-

De Villiees, C. J., said :—The plaintiff here seeks to
recover from the defendant a cart, horses, and harness, which
have come into the hands of the defendant, or their value.

It

appears that early last year a man named Abraham Eing,
being in great want of money, applied to his co-religionists
for aid.
At first a subscription was got up, and about £15
raised.
This was not found sufficient, and an application was
then made to the Jewish Philanthropical Society for assist-

ance from their funds. This society subscribed £25 towards
the purchase of a cart, horses, and harness for Ring, but the
£25 did not come from the monthly subscriptions, but was
obtained by a special subscription among the members. The

handed over the money to Ring to purchase what he
wanted, instead of purchasing themselves. £40 had been
subscribed altogether, £15 by non-members of the society,
society

and £25 by members. When the articles had been bought,
was found that Ring had not sufficient in his hands, the
articles costing altogether £52
and in order to pay for them
he had to give two promissory notes for £6 each to one of the
sellers, in order to obtain what he wanted.
Now, if the
society had kept the money in their own hands, purchased
the articles themselves, and made themselves liable for the
amount of any excess of the purchase amount above the subscriptions, then undoubtedly this property would belong to
the Society, and Eing would be the mere agent of the society
in regard to these articles and if he subsequently sold them
with notice to the purchaser that he was merely the agent,
the defendant would then have been entitled to recover back
the articles from the purchaser but the society did not do
On the contrary, they left it entirely to Ring himself
so.
to purchase these articles, and to make himself responsible
Before he started on his
for part of the purchase-money.
it

;

;

;

trading expedition, the society, apparently seeing that they
had not sufficient security for the loan of £25, got Ring to

go to Mr. Lewis, chairman of the

society, in order to effect

delivery of the cart, horses, and harness. I think we may
come to the conclusion that a delivery was on that occasion
effected, because the articles were

brought to Mr. Lewis's

and placed before him in such a way that he might
take possession and according to the authorities this, under
store,

;

C 2

11.
1 8.

coaton m.

;
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But the
certain circumstances, constitutes a yalid delivery.
accomdifficulty in this case is, that there was no contract
panying

in the
this delivery, So as to vest these articles

There was no donation, no sale, and no such conThe mere
tract as to transfer dominium to the society.
there
unless
delivery itself does not transfer the dominium
the
intended
parties
is something else to show that the
society.

appears to me, the only contract
parties on that occasion was to effect a pledge
of these articles to the society for the amount of their claim
of £25. As between Eing and the society, this was a valid
pledge, and the society could at any time have recovered the

dominium to
between the

articles

and

if

pass.

As

it

from Eing unless he was prepared to pay the £25

the articles

came

into the possession of the society,

it

was in the power of Eing at any time, by tendering £25, to
claim back his cart and horses. That seems to have been
Then the
virtually the position as between the parties.
question comes,

and third

What

parties

is

the. relative position of the society

who purchase the

cart

and horses

?

It is

clear according to the law of Holland, that a pledge, unless
accompanied or followed by delivery of the goods to the

no obligation by which the latter can resort
This is clearly laid
of a third person.
them
in
the
hands
to
down in Burge, vol. iii. p. 572, who gives the different
authorities, and one of them is from the Dutch OonsultatimiSj
vol. iii., Consultation 174, in which an elaborate opinion is
given by the greatest lawyer of the time, Hugo Orotius ; and
it seems that all the other authorities, in laying down this
creditor, creates

rule,

simply took the authority of Orotius for the opinion
On looking iato this Consultation itself,

which they gave.

I find that Grotius there qualifies this doctrine

by stating

that where a purchaser obtains articles with a knowledge

that they had been pledged, he has no greater right in regard
to the pledged articles than the pledger himself;

in exactly the same position.

All the authorities

he stands

who

follow

down the general rule, and omit this qualification
which has such an important bearing upon this case. In the
Grotius lay

present case there can be no doubt that Mr. Coaton pur-

chased with a knowledge that a pledge had been attempted
Even if we take Mr. Alexander's letter to
to be executed.
Mr. Coaton there was notice to him at all events that £25 was

due

to the society in respect of these articlesj

and that the

;

21;

society claimed a lieu in respect of this amoimt.

In

fiice

of

knowledge on the part of Coaton, he purchased the cart
and horses, and I think therefore, according to the doctrine
laid down by Grotms,Ooa,ton cannot be placed in a better position than Eing himself would have been in if he had brought
this action against the society.
King undoubtedly would
have claimed back the cart and horses upon tendering the
£25 which had been lent by the society (keeping out of
account the £15 subscribed), and in this case the society has
improperly, I think, disposed of the cart and horses. Eing>
therefore, would have been entitled to claim back the differ'^
ence between the amount realized at the sale and the £25
advanced by the society, and Coaton would have a similar
right.
I think, therefore, that judgment should be given
for the plaintiff for the amount realized by the society in
selling t]ie cart and horses, less £25 the amount due to
the society, and also £10 for forage and so on paid by the
society.
As to the question of costs, that is a more difScult matter than the main issue which the Court has to try.
Under ordinary circumstances, undoubtedly a plaintiff who
recovers any balance is entitled to his costs
but in the
this

;

present case the plaintiff in the

first

place did not act quite

correctly in purchasing after the notice, he had that the cart
and horses were pledged to the society and in the next place
he did not tender the amount of £25 to the society, because
it was possible that the society might still have had the cart
and horses in their possession. Under all the circumstances,
therefore, I think justice will be done by making each party
pay his own costs.
FiTZPATEiOK, J., said
I concur in the judgment of the
Chief Justice, though I admit that the case is surrounded
with legal and technical difficulties.
;

:

DwYBB,

—

—Upon

whatever principles the case is
sum of £25 must be paid to
the society. Upon every principle of equity, they are bound
to restore either the cart and horses or the money realized
by their sale to Bing or to the plaintiff. It appears to me,
however, that the principle upon which the case ouglit to be
decided is that the property never passed to Eing at all
the purchase-money only passed through his hands as a
matter of convenience, Sonnenfeld not having time, as he
J.,

said

:

decided, I quite agree that the

said, to attend to

the matter.

The property was purchased

is??,

^^Js:
coato^w.
Alexander.
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money of the society, both as to the £25 and as to
£15 which Eing consented should go into the funds of
the society, in order that the creditors of Eing should have
with the

t'eb. 11.
18.
.>

the

Coaton vs.'
Alexander.

no claim whatever. It is perfectly clear from the beginning
that that was the object of the society, and it was consented
The learned
to by Eing and by all the other subscribers.
Counsel for the plaintiff seemed to feel this so strongly that
the only way in which he could attempt to get out of it was
by bringing forward a most unfair charge against a gentleman who was notorious for being always at the head of any
charitable movement, the Eev. Mr. Eabinowitz.
It was
suggested that he wished to defraud the creditors of Eing^
and when a case of that sort is rnade out, I do not think that
Coaton, the plaintiff, deserves

much

consideration at the

hands of the Court; but even if the Court were to give, as
I think they ought, absolution from the instance, I think
that then the society would be bound in honour and in
equity to retain their own £25 and the sum of £8 8s. Id.
paid for forage, and that they ought to restore the balance
of the purchase-money to Eing himself, and not Coaton.
I
do not think Coaton had any locus standi in this case whatever, and cannot agree with the majority of the Court on
the question of costs.

Judgment
own costs.

for plaintiff accordingly,

rPlaintiff 's Attorney, J.

each party to pay his

Horak de ViIiLiers.

LDefendant's Attorneys, Fairbridge, Arderne,

Falconek

vs.

"|

& Scahlek.J

Juta.

—

Foreign Contracts of Service. Masters and Sertants Act,
No. 15, 1856.

A

Stationer's Assistant is not

of the Masters
18f9.
,

Feb. 25.

Falconer
Juta.

vs,

a " Servant," within the meaning
Act, No. 15, 1856.

and Servants

This was an action for the recovery of damages.

The plaintiff's declaration set forth that at the time of
the making of the contract hereafter mentioned he was in
the employment of Messrs. Longman & Co., of Loudon, of

'
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which the defendant had notice, and that upon the 29th
June, 1877, and at London, in consideration that the plaintiff
would proceed to Oape Town and there enter into the service
of the defendant, and serve him for a period of three years
from the date of his arrival at Oape Town, in the capacity of
assistant in his business of bookseller and publisher, at a
salary of £200 a year for the first two years, and £240 for
the third year, salary to commence from the date of the
plaintiff's arrival in Cape Town, the defendant promised to
retain the plaintiff in his service during the period and on
the terms aforesaid. That plaintiff accordingly proceeded to
Cape Town and arrived on 20th September, 1877, and entered into defendant's service and continued therein until the
month of December, 1878, when he was wrongfully dismissed
by the defendant, whereby the plaintiff had suffered damages
'
in the sum of £200.
Wherefore he prayed judgment.

The defendant pleaded the general
It appeared that the

issue.

agreement had been entered into in

London by the

plaintiff with the defendant's son acting for
Defendant's son wrote to the plaintiff a letter
offering the terms stated in the declaration. The plaintiff
stated he had accepted this offer in writing, but this was

his father.

denied on the other side. There was no contract of service
drawn up. After plaintiff had been a year in defendant's
service he received notice on the 2nd September, 1878, that
his services would not be required after the end of that
year.
Upinffton, A.G. (with him Leona/rd), for the defendant,
contended that as this contract which was alleged by the
plaintiff had been entered into out of the Colony, and was for
more than a year, and was not in writing, as required by
section 1, chapter 2, Act 15, 1856, the plaintiff could not
found an action upon it. Further, that the Act required that
where there was an oral contract it should not be binding
unless it was stipulated in it that the servant should enter
upon his service within one month from the date of the
contract.
A telegram which had been sent to plaintiff by
the defendant's son could not be looked upon as forming a

written contract {Chiodi vs. Waters, 1 Stark. 335),
Jacobs (with

him

Jones), for the plaintiff,

were not heard

on the merits. On the question of damages Counsel referred
to Maine on Damages, p. 108.

wn-

^—
Juta.

—
24

26.

Falconer

—

De Vilwees.

18T9.

Fe6.

The defence in this case is a,
C.J., said:
The Masters and Servants Act, No. 15, 1856,
does not apply in the least to a contract such as this. The
hopeless one.

vs,

Juta>

interpretation clause of that

meant

to apply to contracts

wages to perform any

Act clearly 'shows that

it is,

made with persons employed

for

handicraft or bodily labour in agricul-

manufactures or domestic service, and the like, but certainly not to a contract with a gentleman who came out from
England to serve as a clerk to a stationer. The judgment
As to the amount of
of the Court must be for the plaintiff.
under the circumwould
damages, one year's salary, or £200,
ture,

stances be a fair

FiTZPATEiCK,

amount to award.
and Dwyee, J., concurred.

J.,

Judgment for plaintiff accordingly for £200 damages, with
cost?.
Plaintiff's Attomevs, Faibbeidge, Ahderne, & Scanlen.T
t Defendant's Attorneys, Kedelinghuits & Wessels.

J

MOEISON

VS.

Will

A

EXECUTOBS OF MOBISOK.
:

construction of.

bequest of the usufruct of

an inheritcmce

to

tt

son for

Ma

with remainder over after the death of himself
and his wife, is a hequest to the son for his life, and on his

natural
death

life,

to his executors

during the lifetime of his wife, who

survived him.

A hequest

cannot be given by implication, unless

it be

a

necessary,

implication.
18»9.

Feb. 20.
„ 21.

Morison vs.
Executors of
ALorison.

The executors testamentary

of the estate of the late

Johanna Dorothea Morison were sued to answer Caroline
Morison in an action to have the rights of the plaintiff
to certain benefits under the will of the said Johanna
Dorothea Morison declared
The late Mrs. Johanna Dorothea Morison made a will on
the 11th June, 1850, whereby amongst other things she
declared to nominate and institute her six children, two sons
and four daughters, one of her sons being Niel Adam Morison,
as her sole and universal heirs and heiresses to the residue
(after deduction of certain bequests) of her estate and pro-

25
perty in the following ratio anduiider the following conditions, viz., that the said residue or remainder of her estate,
after realization in such
•

manner and

at such time as her

11deem most beneficial to

executors might

1

•

rt

T

1

•

1

her said heirs and
heiresses, should be divided in six equal parts, to be and
remain as the inheritances of her said sons and daughters,
which said inheritances she declared to burden with the

entail oifidei commissum to the effect that her said sons and
daughters respectively be entitled to and receive and enjoy
the annual usufruct and interest thereof during their natural
lives, for the maintenance of themselves and the maintenance and education of their children and that on the death
of her said sons and daughters respectively and their wives
and husbands respectively, the usufruct and interest on the
inheritance of him or her so dying should devolve to and
upon and be paid to and among the surviving heirs and
heiresses in equal shares, for the purposes, in manner, and
during the period aforesaid, subject to the conditions thereand further, that upon
inafter and hereinafter contained
of
all
the
said
heirs
and
heiresses
their respective
the death
inheritances shall devolve upon and be equally divided between the grandchildren of the said testatrix then living,
in equal shares, to be paid to them after they should have
attained their respective ages of twenty-one. And the said
testatrix further declared it to be her will and desire that
the said fidei commissum inheritance of her said sons and
daughters should be and remain free from the debts and
control of their respective wives, husbands, and their creditors, wherefore she desired that her executors should pay
the annual interest aforesaid to no one else but to her sons
and daughters respectively or to their order and she further
declared it to be her will and desire that in case any attempt
should be made to set aside and invalidate the said entail of
Jidei commissum, with intent to prevent the same from taking
effect accordiug to her aforesaid intention, or in case the
creditors of her said sons and daughters respectively, or of
their wives and husbands, should attempt to take to them
any of the benefits arising from the said entail, such son or
daughter should be entitled to receive no more than his
or her strict legitimate portion (from which the said executors were to deduct all such sums of money as he or she,
his wife, or her husband, might be indebted to the estate of
;

;

;

wo-

..

j'-

MorisonOT.
Executors or

Monson.
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the said testatrix with all interest due thereon), and that the

1879.
••

residue of the heritance of such of her sons or daughters

2J.

MoriRon

should remain entailed as aforesaid, and that the said testanominated and appointed the Board of Executors as the
executors of her said will, administrators of her estate and

vs.

Moriaon.

trix

effects,

and guardians of her minor

heirs.

Mrs. Morison died in 1850, leaving her surviving her said
six children, three of her said daughters being then married,
alive.
Her son, the said Niel Adam
Morison, married the plaintiff on the 24th May, 1852, in
community of property, without ante-nuptial contract, and

and their husbands

on the 1st May, 1864, he died, leaving him surviving the
and three children, all minors.

plaintiff

Under the circumstances the

plaintiff

entitled during her life to receive

,

claimed to be

and enjoy the annual

usufruct and interest of one-sixth part of the residue or
remainder of the estate of the testatrix, Mrs. Johanna
Dorothea Morison, and prayed a declaration of her rights.
The executors under the will had for some time paid the
plaintiff the annual interest of this share of the estate, but
they now refused to continue to do so.
The defendants in their plea admitted all the abovementioned facts, and prayed from the Court instructions
and directions as to the manner in which the interest and
usufruct accruing upon the property bequeathed by the
will to the son Niel Adam Morison should be appropriated,
and to whom the same should be paid, and generally as to
the meaning and scope of the will.
Jacohs, for the plaintiff, admitted that the wording of the
will was ambiguous, but submitted that the intention of
the testatrix was clear, to benefit her children and their
spouses during their joint or several lives.
There were no
express words in the will giving the usufruct of the inheritance to the widow of the son of the testatrix, but there
was a bequest to her by implication (Boper on Legacies,
1443, 1446, 1447, 1497 ; Brown vs. Glarh, 3 Ves. 166).
Stockenstrom, for the defendants, stated they only desired
an interpretation of the will. The implication contended
for by the plaintiff was not sufficiently clear to justify the
executors in paying her the annual interest, for the testatrix

expressly directed the executors to pay

her own children.

it

to

no one

else but

—
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Cur. adv.

vult.

1379.

Feb. 20.
..

Postea (February 27th),

11.

MorS^ vs.
Executors of
Morison.

De

Villiees, 0. J., in giving the judgment of the Court,
case a question arises under the will of the
late Johianna Dorothea Morison, made on the 1 1th January,
1820. By one clause of the will, the appearer declares that
her sons and daughters respectively shall be entitled to
said

:

— In this

receive and enjoy the annual usufruct and interest of the
estate during their natural lives, for the maintenance and

education of their children, and that on the death of her
said sons and daughters respectively, and their wives and

husbands respectively, the usufruct and interest on the
him or her so dying, shall devolve and be
paid to the surviving heirs and heiresses in equal shares,
and so on. Now the sole question which arises in this case
is whether the surviving widow of one of the sons of the
inheritance of

testatrix

is

entitled to the usufruct of her husband's inheri-

tance during her
to

become of

life,

The question

or not.

as to

what

is

this inheritance after her death is not raised

by the pleadings in any waj'' the only question which the
Court has now to decide is, what is to become of that usufruct
;

during the lifetime of the surviving widow. It has been
argued on her behalf, that a life interest by implication is
given to her by the terms of the will, but there are other
expressions which clearly show that whatever construction
by implication may be given to the first part, there are other
expressions showing that the testatrix did not intend that
the wives and husbands of her children should take any
interest in the property.
One of those clauses is to this
" The appearer desires that the executors shall pay
effect
:

the annual interest to no one else but to her sons and

daughters respectively, or their order." The case of Brown
I have looked into the Dutch
vs. Clarh has been quoted.
authorities, and so far as they bear upon this case they fully
support the view taken in the case just mentioned, that
there can be no bequest given by implication unless it be
necessary implication. The case of Mrs. Zipp, before the
Court last term, was quoted, but that case is not applicable
That was the case of a mutual will, in which husband
at all.
and wife bequeathed to their children, after the death of

28

rob"2o
,^i'.
Morison

vs.

Morison,

^^^ survivor, certain property, and the Court held that the
survivor was entitled to the usufruct during her

life ; but
because there the property
was already vested
the testators, and the Court, therefore,
held that inasmuch as the property was so vested it could
not be divested from them until the death of the survivor,
nor was there any clause in that will which raised any presumption to the contrary. If this view is correct, it is clear

that

is

an entirely different

case,

m

that the husband in the present case was entitled to a life
interest during the life of himself

and his wife, and that he
having died before his wife, his executors are now entitled
to the life interest during her life, so that the effect would
not be very different from that contended for by the plaintiff.
If the husband died intestate the effect would be that the
widow is entitled to one half, and her children to the
other half, and if the husband died, leaving a will, then,
of course, the distribution must be made under its provisions.
All that the Court can now do under the pleadings
as they stand is to declare that the executors of the
husband are during the widow's lifetime entitled to the
usufruct to be disposed of under the ordinary law. It is to
be regretted that the pleadings are not such as to enp-ble
the Court to decide the further interests of the parties after
the death of the widow. I confess it will be a very difficult
matter to decide what is to become of the property after her
death.

With regard

to costs, they should

come out

of the

estate of the testatrix.

Another point was raised, as to
whether the executors have a locus standi to represent the
interests of the parties, but I think they have sufBcient
interest in the case to represent all parties concerned.
Stockenstrom, for the defendants, pointed out that the
executors, in their plea, asked the Court for general instructions..

De

Villieks,

C.J.

:—We

can

hardly

entertain

the

question under such a plea.

Judgment for the defendants accordingly.
out of the estate.
rPIainttff's Attorneys,

Falrbridge, Abdekne, & Scanlen.T

LDelendauta Attorney, C. C. de Viljciebs.

J

Costs to come

—
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APPENDIX.

Le Eoux and Others
Dog.
\_Per

Smith,

who
is

is

—

vs.

Fick.*

Scienter,

If an animal causes damage

J.]

where he has a right

to any person
owner of the amdmal
was caused bg the animal

to he, the

responsible for the damage, if it

commiitting such am, act as he might naturally have been

and if the committing of the act was
not brought about substamtially through the fault of the

expected to commit,

person damaged.

Where

the defendant took

a dog upon a public road, and

this

dog, without am,y famlt on the plaintiff's part, caused the

death of

on

the

am, ostrich

of the

plaintiff's, ivhich

commonage adjoining

liable to

was lawfully

the road, the defendam,t held

indemnify the plaintiff for the damage caused by

his dog.

Smith, J., in giving judgment at G-rahamstown, in the
This case was partly heard by me at the
above case, said
last Circuit Court held at G-raaff-Eeinet. When the evidence
had been taken it was removed by me to Grahamstown in
prder that it might be fully argued. This having been done,
and the authorities quoted by the learned Counsel, together
with such others as were accessible, having been consulted
The summons
by me, I proceed to give my judgment.
states that the plaintiffs claim the sum of 45Z. from the
defendant for the damages suffered by them by reason of
his wrongful act, for that he did keep, have, and harbour,
and was in possession and charge of two mischievous and
vicious dogs, accustomed to hunt, pursue, chase, and worry
game, and that he, well knowing the premises, did wrongfully and unlawfully take the said dogs which then were in
:

—

* Eeferred to ante, in

Drummend

vs. Searle,

page

8.

Ed.

—

j^^'^fz

others m. Kick.

;

30
im.
T^ Ruux and
others

vs.

and possession, to a place forming part
allow them to
commonage,
° and did wrongfully
"
run loosc and be at large. That the said dogs, through the
said carelessness and negligence of the defendant, attacked,
chased, and worried a troop of plaintiffs' ostriches, lawfully
feeding on the said commonage under charge of their herds
that they bit and killed one of the said ostriches, and so
his charge, keeping,

—

lick,

of the town

•'

severely injured another that

it

subsequently died from the

injuries.

It appeared that in September last the plaintiff Liebenberg
purchased for himself and the. other plaintiffs a troop of

33

which were delivered at a Mr. Pienaar's farm
who examined them and gave his
promissory note in payment. He handed them over to two
herds whom he had hired to drive them to Graaff-Eeinet,
with instructions that they were to start in the morning,
and then went home. In the morning the herds, Afrika and
Kavet, started with the birds, and when about 3 o'clock in
the afternoon they arrived at the other side of the Middle
Erf, about four miles from Graaff-Eeinet, they turned the
birds on the commonage to graze, and then sat down to rest.
On the same afternoon the defendant started in an open
horse-waggon, drawn by four horses, from his house in
Graaff-Eeinet to fetch a cart from Kruikfontein, a place
some ten miles from Graaff-Eeinet. He was accompanied
by his sons. Christian and Paul, and one Johannes Steyn,
and his own dog, a white boer's dog, followed the waggon.
On his way and before leaving the town, he stopped at his
son William's house for a short time. When he left, Arie a
boy in the employ of William Fick, got up into the waggon,
and a young unbroken red greyhound, belonging to William,
without the knowledge of any of the people in the waggon,
as they alleged, followed.
A Mr. Wilkin, who lived near
William Pick, and who was sitting on the stoep when they
started, stated that he saw the red dog come
out of the
house whilst defendant was inside, and he also saw both
dogs
in front of the waggon as they crossed the drift
near the
house.
That part of the commonage upon which the
ostriches were turned to graze is on the road from
GraaffEeinet to Kruikfontein, and the defendant's party
reached
Middle Erf at the time the ostriches were grazing
on the
commonage. The defendant stated that the first thing
ostriches,

to plaintiff Liebenberg,

that

;
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Ms attention was, as he now knows, the birds
opening their wmgs that, at first, he took them for hojses,
but after he had looked on for a short time, he saw his son's
dog a long way ahead chasing a bird, and his dog following
slowly, and he added that this was the first time that he
was aware that his son's dog had come with them. The
boys who were herding the birds stated that they had not
been sitting down long, and the birds were scarcely on the
veld when they observed them turn round, and run towards
them, and that on looking to see what was the cause of it,
they saw two dogs after them, a white and a red dog
that the red dog turned one bird out towards the mountain, and pursued and caught it.
The boy Afrika ran after
the red dog but when he got up to him, he had already
bitten the bird to death. They said that the white dog also
pursued a bird but did not catch it, Kavet having turned the
dog.
They then collected the birds, and found that there
was still one missing, and Afrika went to look for it. He
found it lame in a sluit where the two dogs had been chasing
the birds. They drove it on with the other birds for a mile
or two, when finding that they could get it on no farther,
they carried it a little out of the road, and there left it, and
then proceeded on their journey. The next morning they
returned to fetch the bird, and they found it exactly in the
same position in which they had left it, quite dead. They
said that this bird had been a little sickly the day before
they left Pienaar's, but that it was all right the next morning, and there does not seem to have been much the matter
with it. In addition to its being lame, the boys said there
was a wound under the wing supposed to have been caused
by a fall, and I have no doubt but that its death was caused
by its having fallen into the sluit through fright when
pursued by the two dogs.

attracted

'

'

.

;

;

•

The plaintiffs by the present action seek to make the
defendant liable for the loss of the two birds.
The first question that arises is whether the dogs were, or
whether either of them was, the property or under the
control of the defendant at the time when they chased the
birds ? With regard to the red dog, I can see no evidence
that the defendant had exercised any control over it up to
the time of the occurrence. The only evidence that the
defendant had attempted to interfere in any way about the
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dog was that of a coloured boy, who stated that on the afternoon of the same day, whilst he was minding his master's
ostriches at Kruikfontein, the red dog chased his birds
that he then went to the defendant's waggon and asked him
to give him a reim to tie the dog up with, but that he refused, saying that he was not going to give a reim to tie

another man's dog with that he then left the waggon, and
that the defendant went on, and that he saw the dog follow
him, and that he heard him call the dog once. But this was
;

complained of. A further
is whether the defendant
allowed the dog to remain in his possession under circumstances which would cast upon him the obligation of exercising proper control, or to put it in another form, whether
after the occurrence of the acts

question in relation to the above

the defendant was guilty of negligence in allowing him to
remain with the waggon, and not having driven him away.
Upon this point there is no evidence to contradict the
defendant's statement that he was not aware the dog was
accompanying them until he saw him chasing the birds.
It is true that one of the men who were in the waggon said
that he noticed it at the second drift, but he did not say
With regard then to the
that he told the defendant of it.
damage caused by the red dog, I think that the plaintiffs
have brought their action against the wrong party. A somewhat analogous case occurred in England (Smith vs. The
Great Eastern Railway Company, L. R. 2 C. P. 4). In that
case a female passenger on the platform was attacked by a
strange dog complaint was made to the oiScials, its removal
was promised, and the dog disappeared. About au hour and
a half afterwards the signalman found it worrying a cat in the
signal box near the platform, and kicked it out, whereupon the
dog rushed away to the platform, and bit the plaintiff, who
was a passenger, who brought an action against the railway
company for negligence. It was held that there was no
evidence of negligence to render the company liable, and
Willes, J., said " the dog which did the injury was not the
dog of the defendants, and was hot a dog which they had a
right to exercise any control over, beyond turning it off their
;

station.

Unless there was negligence in not turning

it off

there was none at all."

The next question is whether any damage was caused by
dog? There was no evidence that either dog

the white
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singled out the bird that
fell in

when the two dogs

and I think it
chase the birds, and

fell

into the sluit,

first

began

to

before they had singled out any particular bird.
therefore, of its falling in must, I think, be

The

imputed

cause,

to both

dogs, equally, and if there be any legal liability in such a
case, the owners of the dogs are severally liable for one-half

the damage caused {Bedfield on Negligence, s. 109).
The important question, then, arises, whether a person
having the present property and control of a dog which he
takes with him along a public road, is legally responsible

any damage that may be caused by the dog chasing
another man's ostriches which are lawfully on the road or on
commonage adjoining the road ?
general principle of law is that a man must so use his

for

A

own property

as not to invade the legal rights of his
neighbour Sic utere tvo ut alienum non Imdas. Now a man
has a right to keep any animal, but if that animal causes
damage to any person who is where he has a right to be,
then the owner of the animal, it seems to me, ought to be
held responsible for the damage, if it was caused by the
animal committing such an act as he might naturally have
been expected to commit, and if the committing of the act
was not brought about substantially through the fault of the
person damaged. Now it seems to me that it is quite in
accordance with the nature of all ordinary dogs to worry
sheep and cattle, and to chase birds. There are some wellbroken pointers and setters that will not, but there are none
such, or at any rate very few, in the colony and I think
that it may certainly be said that any one would reasonably
expect that every dog in the colony would occasionally thus
behave himself and chase animals. Independently, then, of
authority, I should feel no difficulty in holding that any one
who has, or ought to have the control of a dog, is responsible
for the damage caused by the said dog, in worrying sheep
and in therefore answering the
and chasing birds, &c.
question we are considering in the affirmative. As however
:

;

;

the English Common Law considered that the natural propensity of dogs to worry sheep and cattle was so completely
extinguished in the domestic dog, that it was contrary to its

nature to do so, and that therefore the owner was not liable
if it did so, unless the dog had a mischievous propensity,
and reasonable ground was shewn for presuming that the
S.
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owner knew

it, it

will

j,gpQ],tg^ colonial case

others^^Kek.

be necessary, in the absence of any

upon the point,

to

examine the Eoman-

Dutoh Law authorities to see whether the Colonial Law is
the same as the English Common Law. I have said English
Common Law, because it is no longer English Law. It
having been found very difficult to prove the previous
character of a dog, and to bring home to the owner the
knowledge of such bad character, and persons who had
suffered damage, being often on that account deprived of

—parliament

has passed several statutes to
Act applied to Ireland only.
The next session a similar Act was passed applicable to
Scotland, and this was followed by the English Act, 28 & 29
Vict. c. 6, which enacts that " the owner of every dog shall

any remedy
remedy the

evil.

The

first

be liable in damages for injury done to any cattle

(this

includes horses, see Wright vs. Pearson, L. E. 4 Q. B.), or

sheep by his dog, and it shall not be necessary for the
party seeking such damages to shew a previous mischievous
propensity in such dog, or the owner's knowledge of such
previous propensity, or that the injury was attributable to
neglect on the part of such owner." It is to be observed
that although one of the Acts mentioned above was a Scotch
Act, its enactment seems only to have restored the Scotch
Law to the state that the Lords of Session considered it to
be in down to the year 1853. In that year a case in which
they had decided that a man was liable for damage caused
by his dog worrying another man's sheep (although it was
not proved that he was aware of any previous propensity of
the dog to worry sheep) was taken to the House of Ldrds,

and Lords Brougham and Cranworth decided
was necessary to shew a suitor, as Lord Cockburn
observed, that " every dog was entitled to at least one worry."
I regret that I have been unable to refer to this casCj
Macqueen's Reports not being in the Library of the Eastern
The judgment would probably have
Districts Court.
thrown some light upon the Civil Law upon the point. As
shewing the direction which legislation has taken in other
countries upon this subject, I may mention that the different States of America have altered the Common Law so
as to render the owners also of- dogs responsible for injuries
committed by them without regard to the owner's know-

or approved,

that

it

ledge of their habits.

Some

of the States

make

the ownej

—

:
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or possessor of a dog liable for killing, wounding, or worry-

ing sheep.

In Illinois, a statute declares in general terms
that the owner of a dog shall be liable for all damage done
by such dog to any domestic animals. Other States have
made the owners of all dogs liable for all damage caused by
their dogs, and in two or three States the owners are liable
for double damages.
The Code Napoleon has a short and
comprehensive rule, applicable to all animals, which renders
the owner, or person using an animal, responsible for the
damage caused by it. The 1385th Section enacts that
" Le proprietaire d'un animal, ou celui qui s'en sert, pendant
qu'il est a son usage, est responsable du dommage que
I'animal a cause, soit que I'animal fut sous sa garde, soit
qu'il fut egare ou echappe."
I will now endeavour to shew what the Eoman Law was
upon this subject, and to what extent it was modified by the

Law of Holland.
By the Law of

the Twelve Tables Si quadrupes pauperiem fecisse dieatur, when any quadruped caused damage,
its owner was bound to give up the animal or to pay the
amount of the loss sustained by the party damaged. The
action by which this right was enforced was called the axitio
Pauperies denoted damage without any
noxalia de pauperie.
wrong on the part of that which caused it {damnum sine
This law was, from its wording, held only
injuria datum).

—

to apply directly to animals that fed in herds, which caused
disposition.
The examples
given in the Digest are a kicking horse kicking any one, and
an ox accustomed to run at people goring any one. It was
held not to apply to animals inflicting damage from their
natural ferocity. It is difficult to see the reason for drawing
a distinction between the liability for damage caused by an
animal that is habitually in an excited state (as equus calcitrare solitus or ios petere solitus) and that caused by an

damage contrary to their natural

animal, one that

is

naturally fierce.

But

as Pothier asks,

Quid de cane ? Paulus {lib. 1, see. 15) says the owner of a
dog was liable to the action de pauperie by the lex Pesulania.
Pothier, in a note to his edition of the Pandects, says that

was nothing more than the lex Solonia
(Pesulania being a corruption of Pesolonia and that of
Solonia), which was disliked by the Eomans, and that jurists
did not admit that the law of the Twelve Tables applied to
this lex Pesulania

D
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Paulus puts the case of a person who, seeing some
one coming whom he wishes to avoid, goes into a canteen,
where he is attacked by a ferocious dog. He says that the
owner would not be responsible if the dog was fastened up,
but that he would be if he was at large. But then the
remedy would be not, it is conceived, by the action de
pauperie, but by a personal action against the owner for his
TJlpiwn
culpa in allowing a ferocious animal to be at large.
a dog.

—

Fiok.

states this distinctly in a similar case.

He

says, that if a

being led by any one, urged by his natural
impetuosity, should escape from his leader, if he could have
been held more securely by another person, or if he ought
not to have been led in that place, this action ceases, and
the conductor of the dog will be held responsible personally
This is, he will be liable to an actio utilis in
for his fault.
/orCiMm under the lex Aquilia, or to a penal action for indog, which

is

fringing the prohibition of the JEdiles contained in the
edict to which I shall allude directly.

In the course of time

the action de pauperie was extended by
utilis to all

animals, and for a long time

means
it

of the actio
appears to have

been the only law applicable to cases of damage from
When a wild animal inflicted damage there
appears to have been no other remedy till the lex Aquilia
and the edict were promulgated. (For authorities for the
above statements see Big., lib. ix., tit. 1 Pothier on Pandects,
animals.

;

h-t.

;

Inst,

lib.

iv.,

tit.

ix.

;

Macheldey,

proof that dogs were not classed

h.t.)

A

strong

among the quadrupeds

which committed damage contrary to their nature is aiforded
by the edict of the ^dile which prohibited any one to have
near a place of public resort {ihi habere qua vulgo'iter fit), a
dog, a wild boar, a bear, or a lion, and rendered any one
contravening the prohibition liable to a penalty in most
cases equal to twice the amount of any damage done, and
subjected himself also to the action de pauperie.
(Inst.,
This shews that dogs were placed in the
lib. iv., tit. 9, p. 2.)
same category as animals genitalis feritatis. The edict was
afterwards extended to all other mischievous animals, and
most jurists held that an ox that gored, a mule that had a
habit of backing, a beast of burden that became wild and
got loose, were vicious animals (Paul., lib. i. and ii., ad ed.
sedil.).

I have not found any allusion whatever in the
to the distinction drawn in the English Law as

Eoman Law

37
the liability of owners of ferocious animals being different
according as they do or do not know that their animals are
1
j>
mi
lerocious.
The distinction seems to have been drawn from
the Jewish Law. Under that law if an ox gored a man the
ox was to be killed and the owner was quit. But if the ox
were wont to push with his horn in time past, and it had
been testified to his owner and he had not kept him in, the
ox was to be killed and the owner had to pay a ransom for
his life {See Exodus, c. 21, v. 28, &c.).
The result of the
law si quadrwpes and of the sedilitian edict and of their
extension by means of utiles aetiones seems to have been that
an action de pauperis lay in all cases of damage caused by
animals when the damage was not brought about through
the fault of the party using the animal or of some third
party.
The owner could free himself from all pecuniary
liability by delivering the animal where there had been no
fault on his part, and when the damage done was contrary
to the natural disposition of the animal. If a man allowed
his dog or wild animal to be in a public place he was liable
to be sued for a penalty equal to double amount of the
damage he might cause, and also to have an action de
pauperie brought against him. If damage was caused by a
wild animal in any other than a public place, the owner
could apparently free himself from liability upon abandoning the animal, and would incur no further liability unless
he had been in fault, as in not having fastened the animal
up properly. In the case of damage caused by ordinary
animals mansuetse naturse, according to their natural disposition, as for example by cattle depasturing another man's
herbage, the owner was liable to the action depastu pecorum,
In all cases where
under the law of the Twelve Tables.
the damage was caused by the personal fault of any one, as
by his not having taken proper care of an animal, or by his
having instigated it to attack another, or by having driven
it into another man's pastures, or by having carelessly
driven it against another man, the owner was liable to an
action damni injuria for compensation in damages under the
second and third heads of the lex Aqmlia.
It only remains to enquire to what extent the Dutch Law
has modified the Koman Law. Upon reference to the 9th
book of Voet's Commentaries it will be found that although it

'sjs.

"to

•

•

amplifies the original considerably,

it

does not alter

it

much.
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In the case by Ulpian of a dog escaping from one' leading
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him and iniuring another,
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.-^

Voet (9,

auseres ahenas Occident.

adds, vel oves, gallmas,

m

r>

dog causing damage

Digest of a

1, 6)

i_*+*+U
tne
Alter mentioning a case put
t

at the instigation of another

person, which rendered the party instigating liable to an
action for his wrongful act, and stating that in these cases

the delivering up of the animal causing the
noxse) would not free the wrongdoer, he adds

:

damage (deditio
" Quod si neque

instigantis neque ducentis ulla culpa sit utili actione de
perie,

cum

actione in factum

ex, sedilitio

pau-

edicto concurrenti, (the

case supposed that the dog was in a place quo debuerit non
duci)

Then

contra dominum locum fieri jam ante probatam est."
after stating that these actions tended to reparation

up the animal, and pointing

in damages or the delivering

out certain exceptions in the

Roman Law by which

a free-

man

could obtain no compensation for bodily or mental
suffering, and saying that usibus moribus these could be
estimated

words

:

;

he concludes the ninth book with the following

" Manente in reliquis

definitione,

subsequente

apud nos

intacta

Bomani

juris

etiam quantam ad ipsam nomx dandi licentiam,
inde liberationem."

et

During the argument the

following passage was read from the English translation of

Van

LeevAven's

Boman-Dutch Law

(bk. iv.

c.

39,

s.

8)

:

" If a

beast belonging to any person whomsoever causes loss to

any one, indemnification must be made for the same, or the
beast must be given for it
but if the beast be naturally
;

wild or otherwise in the habit of doing harm (for example,
if a dog be in the habit of biting, or a horse in the habit of

kicking behind, or the

make

like), the proprietor will

be obliged

the loss sustained, and the
delivery up of the dog would not be deemed sufScient." I
understood the learned Counsel to contend that the words
to

full indemnification for

in brackets shewed that

it was only in cases where the loss
was caused by such dogs as had ferocious propensities of
which the owner was aware, that he would be liable to make

I am not quite clear that the words in
brackets quite correctly render the meaning of the Dutch, but
full indemnification.

however that

may be, the authority cited by Van Leeuwen for

this statement of the law, viz., "

de MA.i\. Edict.
in the sense
understood by the learned Counsel, and, as I observed before,
the distinction between an animal which was, and one .of the
Inst., sec. 1., si

quadrupes,"

1.

40,

1.

41,

ff.

makes no limitation
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same species which was not, previously known to be vicious,
was not recognised in the Eoman Law [Bell's Digest Laws of
Scotland, tit. Damages).
The learned Counsel for the defendant relied a good deal upon Domat's statement of the
Civil Law upon the subject to support his argument that
the Eoman Law implied a scienter, and only made the owner
liable in damages when he was guilty of negligence.
With
regard to sect. 5, 1. 11, tit. 8, that does not deal with injuries
caused directly by animals. It states that a negligent
driver is liable for his negligence under the lex Aquilia.
Sect. 6 states that the master of an ox that has a trick of
pushing with his horns that has caused any damage will be
answerable for the harm done if he has neglected to shut up
the ox. It may be that this implies if the owner knew of the
ox's propensity, but it does not say so, nor does the authority
quoted by Domat from the Civil Law. All that the authority says is that if a

owner

will

man

not be liable.

is

injured by his own fault the
The other authority {Exodus,

c. 21, V. 36) does, it is true, say "if the ox were wont to push
with his horns in time past, and it had been testified to his
owner," but then this can scarcely be said to be an authority

what the Eoman Law was. Section 7 has reference to
and is nearly to the same effect. There is a very
useful caution appended to this section in the English
edition, to the effect that we must take care in applying it
not to impute too easily to the master of a horse, or any
other animal, the accidents which may have been occasioned
by the improvidence of those to whom they happen. But
even if the learned Counsel had made out his contention as
to the general rule, I do not see how it meets the distinct
prohibition of the uiEdilian Edict against having dogs in a
for

horses,

The sections quoted referred to the
law 8i qjiadrupes pauperiem fecisse dicatur, and not to the
Edict. This remark is also applicable to the 10th section of
the 28th chapter of the 3rd book of Grotius which was
quoted as direct authority for what it states, viz., " that for
wrongs done by animals the owner has the option of giving
up the animals." It is quite clear that this was not intended
to mean that in all cases the deditio noxse would liberate the
owner from all further liability, as may be seen from the
subsequent sections. Section 12 states " that the owner of a
dog that has killed another person's swans or other birds is
place of public resort.

i^s.

—

'

others us. Fick.,
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to

make compensation, nor can he

release himself

by

giving up the dog." The authority for this proposition is
In one way it narrows
stated to be the edict of the ^Ediles.
the application of the edict, as it only by its terms applies
to the case of a dog killing swans or such-like birds, but in

""^m^otheS™^Fick.

another way it extends the liability to cases of damage
without regard to locality. I should be inclined to take it
Taken with the limitation
as an example of a principle.
that there has been no fault on the part of the owner of the
birds materially contributing to the accident it seems a very

equitable rule, and I can see no reason
apply to the case of dogs worrying sheep.

why

it

If a

should not

man

is liable

and depasturing upon another
man's enclosed land, it is difficult to see why he should not
be equally liable for his dog straying under similar circumIn each
stances, and chasing ostriches or worrying sheep.
case it seems to me the animal has done an act secwndvm
naturam sui generis. I have referred to Groenewegen to see
to what extent the enactment of the Roman Law upon the
subject had, in his opinion, been abrogated or obsolete. As
to the law Si quadrupes he states that the deditio noxse, and
consequent release from further liability, was not observed in
Germany ; that the same was the case in Saxony, if the
master took the animal back into his possession after it had
caused the damage that Busius and Vinnius had stated that
it ought not to be observed moribus hujus seculi, but he adds
that he dissented from them, for it was a universal rule based
upon the highest principles of equity that our property ought
not to impose a burden upon us beyond its value. After
some further remarks he concludes " Ideoque absque ulld
for his cattle straying into

'

;

:

senatus consulti auotoritate ah hujus juris sequitate in praxi

non

esse

hodie

recedendum

apud nos

esse censeo."

cases

of

;

sed, si

quadrupes pauperiem fecit, etiam

noxse deditionem in domini arhitrio positam

If this were to be taken as applicable to all

damage caused by animals,

would scarcely think

I

am

afraid a suitor

that, moribus hujus seculi, a

judge was

acting in accordance with the highest principles of equity in
deciding that a Kafir dog was all the compensation he could
obtain for the loss of a valuable breeding bird that had been
bitten to death by that dog.
But I cannot think that
Groenewegen meant it to apply to any other cases than those
of injuries inflicted by an animal contra naturam sui generis,

41

and without any fault on the part of

its

owner.

nothing about the edict being abrogated.
in reference to the edict

is

He mentions

All that he says

that the duplex poena was obso-

This would necessarily follow from the fact stated by
him in reference to the lex Aquilia that penal actions were
obsolete, and in lieu thereof a party had an action rei persecutoria, by which he could obtain indemnification for his
actual loss.
Van Leeuwen in the Censura Forensis, lib. v.
lete.

cap. xxxi.,

De

qum ex

obligationibus

quasi delicto proveniuMf,

gives a very succinct statement of the law Si quadrupes, but
it

does not differ from Voet.

The result that I have arrived at from a consideration of
the comments of the Dutch jurists is that in all cases in
which under the Roman Law the deditio noxss would not
liberate the owner of an animal from a liability to make
compensation in damages for loss sustained through the acts
of such animal, neither would it under the Eoman-Dutch
Law. That the penal action for a penalty equal in amount
to double the damage was abolished, and that a suitor was
limited in his remedies to a single action to vindicate his
rights. That in other respects there is no material difference
between the Eoman and the Roman-Dutch Law. That the
edict was perhaps extended to cases where the animal was
Voet, using the
in any place where it had no right to be
expression, " si per eum locum ditci non debeant." In the
;

summons

in the present case there are several allegations

that have not been proved.
make it good on the face of

They

>vere doubtless inserted to

whatever view were taken of
view
that
I
have
taken the summons shews
In
the
the law.
independently
of these allegations
of
action
cause
a good
surplusage.
The defendant took
regarded
as
be
may
which
and
this
public
road,
dog,
without any fault
upon
a
a dog
on the plaintiff's part, caused the death of an ostrich of the
plaintiffs, which was lawfully on the commonage adjoining
the road. The defendant therefore is bound to indemnify
the plaintiff for the damage caused by his dog, which I fix
I have given the best consideration I have been
at £10.
able to this case on account of the great practical importance
it,

by it. Breeding and rearing ostriches is
one of the most important industries in the colony, and I
think that those engaged in it would_have just cause of complaint if they had no remedy against the owner of a dog
of the question raised

is's.
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which killed a valuable bird, unless they could prove that
his dog was in the habit of doing so, and that he knew it.
Practically this would deprive them of any remedy.
There is one point that I wish to make a remark upon,
lest the observations I have made about ferocious animals
A person whose premises are
should be misunderstood.
liable to depredations has a right to keep a fierce dog to
protect them and to turn it loose at night, provided he takes
care that he is properly secured during such time as it may
reasonably be expected that persons may lawfully come on
to the premises, for if during such time any person came
there for a lawful purpose, and without any negligence on
his own part was bitten by the dog, the owner would be
Further, if after the dog was
liable for the damage done.
let loose it strayed off his master's premises, as on to the
road, or on to another man's ground, and attacked any one
lawfully there, the master would be also liable.

With regard

to the question of costs, considering that the

have altogether failed as to their claim in respect
of the damage done by the red dog, I should have been
inclined to have only given the plaintiffs half their costs,
but inasmuch as they made a very fair offer to bear half the
loss, which the defendant refused to accept, and inasmuch as
they were therefore compelled to bring their action to maintain their right, I see no reason for varying the usual rule of
plaintiffs

granting costs to the successful party. I allow, however,
£5 to defendant for his costs in proving that the red dog
was not under his control. I think the case was a proper

one to be tried by a Judge.

Judgment
less £5.

for

plaintiff accordingly, for

£10, and costs
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In ee Estate of McInerny.
Executor.

—Name idem sonans.

Where a husband and wife had hy

last

will appointed the

" Reverend Farley " their executor,

and there was no
person of that name in the place, hut it was shewn that
the testators had expressed their intention to appoint a
priest named the Reverend Patrick Farrelly, the Court
ordered

letters

of administration under the will

to issue to

the Rev. Patrick Farrelly, as heing the person intended to
he

appointed hy the testator.

Thomas McInerny and wife executed a mutual last will
on the 2nd May, 1870, appointing the survivor of them and
the " Keverend Farley, of Port Elizabeth," the executors.
Mrs. McInerny died in June, 1875, and the husband in
August, 1878. The Eev. P. Farrelly applied for letters of
administration to be issued to him as sole surviving executor,
but the Master of the Court refused to grant them on account
of the difference in the spelling of the name. Thereupon
notice was given on behalf of the Rev. P. Farrelly, calling
upon the Master to shew cause why he should not be ordered
to issue letters of administration to the applicant under the
will.

produced several affidavits in
Martin Devitt deposed that he was
one of the attesting witnesses to the will; and that the Eev.
Jacobs, for the applicant,

support of the motion.

jv^?u
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Patrick Farrelly, then of Port Elizabeth, but now of Uitenhage, was one of the executors named by the testators, and

was the same and identical person therein described as the
" Eeverend Farley." The Eev. John O'Brien deposed that
he was a Roman Catholic Priest, officiating in St. Augustine's
Church, Port Elizabeth, and that in 1870 the Eev. Patrick
Farrelly was an assistant priest in the same church that
deponent was intimately acquainted with Mr. and Mrs.
Mcinerny, and that he knew from conversations with them
prior to the execution of their will, that it was their wish^
and intention to appoint the said Rev. Patrick Farrelly to be
an executor jointly with the survivor of them that after the
death of Mrs. Mcinerny he had been informed by the husband that the Eev. Patrick Farrelly had been appointed by
his late wife and himself as executor under their mutual will;
that the Rev. Patrick Farrelly was now priest in charge of
the Roman Catholic church at Uitenhage, and was the person
who had applied to the Master for letters of administration)
and was the identical person described as the " Reverend
Farley, of Port Elizabeth," in the said will and that during
his pastorate there had never been any other priest of the
;

;

;

name
of

of Farrelly in the

Roman

Catholic church, or minister

any other church in Port Elizabeth, except the applicant.
There was no appearance for the Master.

The Court ordered

letters of administration to issue to the

same time intimating that the Master had
acted correctly in the course he had adopted.
applicant

;

at the

Ordered accordingly.
[Applicant's Attorneys,

Faibebidge, Abdbbne, & Scanlek.]

—

:
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In ee Willem
Writ de Jiomine

libero exhibendo.

War.
Oriquas arrested

Kok and Nathaniel

im,

—Military

Balib.

— Griquas.—Prisoners of
Fortress.

Griqualand East for taking up arms
the Colonial Govern-

and joining in a disturbance against

ment, cannot he detained in this Colony on the plea that
they are prisoners of war.

The Court

will not interfere to release persons

who are properly

in custody as prisoners of war.

The Supreme Cowrt has power to call upon a person in custody
of prisoners detained in a military fort within the Colony
to

justify the detention of the prisoners, in exactly the same
as if such prisoners were detained in any gaol in the

way

Colony,

If martial law

is

put in force, the military authorities cannot
any Civil Court in carrying it out.

expect the assistance of

A petition was filed with the Eegistrar by Willem Kok
and Nathaniel Balis, and notice was given by their Attorneys to the Attorney- General, requiring him to shew cause
on the 27th February why the petitioners and others detained
in custody in the Amsterdam Battery at Cape Town should
not be liberated and discharged.
The petition was in the following terms
:

In the Supeemb Cotjet of the Colony of the Cape of Good Hope.

To The Honourable The Chlep Justice and other the
Judges of The Supreme Coukt of the Cape op Good
Hope.

The Petition

of

Willem Kok and Nathaniel Balie,
Amsterdam Battery at Cape Town

prisoners

detained in the

HuMBLT Sheweth
1.

:

Tour petitioner, the said Willem Kok, is a son of the late chief
Kok, and your petitioner the said Nathaniel Balie was a suhjeot

Adam

of the said late chief.
2. Your petitioners removed, with the said late chief Adam Kok, from
Griqualand West to the country now known as Griqualand East, in or
about the year One thousand eight hundred and sixty-three, and at the
time of their arrest, as aftermeationed, were resident at Kokstadt.

p'b"'T
..

May

28.
i6.'

m n wniem
Nathaniel
Balie.

.
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hundred and
One thousand eight
3. In or atout the month of April
o
r
seventy-eight your petitioners, and one hundred and thirty-seven others,
and were conveyed
Durban, in Natal, and thence by steamer to Oape Town-.
4. Your petitioners and their fellow prisoners arrived at Cape Town on
or about the third day of June One thousand eight hundred and seventyeight, and were detained at the breakwater until about the end of August
Of the whole
last, when they were removed to the Amsterdam Batterj'.
number, thirteen have died, and the remainder, one hundred and twentysix, including your petitioners, are now detained prisoners in the said
^®'"* arrested in the said territory called Grriqualand Bast,

to the Port of

battery.

Your

petitioners and their fellow prisoners have not, since their
Cape Town, been brought before any Magistrate or judicial
tribunal to be charged with the commission of any crime or offence, nor
are they, to the knowledge of your petitioners, detained in custody under
the authority of any lawful warrant or authority.
Wherefore your petitioners humbly pray that your Lordships will be
pleased to inquire by what authority they and their fellow prisoners are
detained in custody, and in default of lawful authority that your Lordships
will order their immediate liberation and discharge.
Or otherwise that
your Lordships will be -pleased to make such other order in the premises as
shall seem meet.
5.

arrival at

Cape Town, Feb. 24, 1879.

The petition was

by the

affidavit of the applicants.
asked for a postponement,
on the affidavit of the Government Attorney, who stated it
would be necessary to procure the affidavit of Capt. M.
BIyth, C.M.G., now resident in the Transkei, and who had
been Chief Magistrate at Kokstadt at the time of the Griqua
hostilities, when the petitioners were made prisoners.
He
also produced the affidavit of Capt. Von Linsingen, who
superintended the custody of the prisoners in the Amsterdam
Battery, in which it was stated that the prisoners were
comfortably clad and housed, and properly fed; that the
sanitary arrangements were properly looked after, and proper
medical attendance given when required and that several
of the prisoners had been permitted to work voluntarily upon
public works, for which they received fair wages, payable to

verified

Cole, for the Attorney-General,

;

themselves for their own benefit.
Stockenstrom (with him Solomon), for the petitioners
opposed any postponement. The petitioners, with the other
Griqua prisoners, had been confined for the last eight or
nine months without any charge being brought against

them.

From

Attorneys,

it

the affidavit of Mr. Scanlen, one of their
appeared that Messrs. Saul Solomon and

—

;
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Andries Stockensttom had on various occasions since the
month of June last urged upon the colonial authorities the
necessity of investigating their case, and of restoring them
to liberty, and that on each occasion it was promised that

would be speedily done to them.
[FiTZPATRiCK, J.
Was there war between this colony
and Griqualand East ?]
No.
It appears an Act has been passed incorporating
that territory with the Cape Colony, but the Act had not
received Her Majesty's sanction at the time these men were
brought down here.
A Magistracy, however, had been
established at Kokstadt by the-Colonial Government.
[DvfYEE, J.
Do you say, then, these people are British

justice

:

:

—

—

subjects ?]

No

but I say the Government is precluded by its own
they are not; and if they are British
subjects, and a charge of treason had been brought against
them, they would have been brought to trial long ago. If
the Government claims to detain them as prisoners of war,
there should be some information before the Court to shew
against whom war was declared, and under what circumstances it was waged.
Cole called attention to the fact that in the petition these
men claimed to be subjects of Adam Kok. If that were so
;

acts from saying

they were not subjects of the Queen.

De

—

Yilliees, C.J., said
At this stage the Court cannot
decide on the merits of the case. A writ will issue calling
upon Capt. Von Linsingen, in whose custody these men are,
to produce the persons of the petitioners in Court to-morrow
at ten o'clock, and to state at the same time when they were
:

apprehended and the cause of their detention.
Ordered accordingly.
Postea (February 28th),
Capt.

Von Linsingen brought

the petitioners into Court

and stated he had no written warrant for their detention
he had received only oral orders from the Colonial Secretary,
who authorized him to detain them in the Amsterdam Battery
as prisoners of war.

Upington, A.G.,

made a

verbal return to the writ of the

Court, that the petitioners had been received into custody

„i"'Feb. 2?.
^s.

^^^^

May

is.

mrewmem
Nathaniel

—

—
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on the 2nd or 3rd of June last, and were detained under
He
an order from the Grovernment, as prisoners of war.
produced an affidavit, in which Mr. H. B. E. Bright, UnderSecretary for Native Affairs, stated the prisoners now detained

Amsterdam Battery were sent from Kokstadt for safe
Town during the progress of hostilities
between this Colony and Adam Kok's Griquas, by CaptBlyth, who was then in command of the colonial forces in
in the

custody in Cape

the

field,

made

and that the petitioners and the other G-riquas were

prisoners during the said hostilities

natives tribes in Griqualand East and

its

;

further, that the

immediate vicinity

were still in an unsettled condition, and that the release of
a large body of prisoners taken in war would be calculated to
affect the minds of the natives, and seriously to damage the
prospects of peace.

The following
Government

affidavits

were also read on behalf of the

:

I,

Haeey Frank Foed, Eegistrar
make oath, and say

East,

of Deeds for the territory of GricLualand

:

That

I

was appointed Eegistrar of Deeds

for the territory of

Griqualand

town of that country,
about two months ago when I came to Cape Town
Kokstadt at the time when hostilities between the

East, in 1876, and resided at Kokstadt, the

from that time until
on leave. I was in
Griquas and this colony took place

The

oiiief

last year.

chief cause of the disturbance

was the

dissatisfaction of

Adam

Johannes Kok, better known as Adam Muis, who was disappointed at not
having been made chief of the Griquas on the death of his uncle, Adam
Kok, the late chief, who died on the 30th of December, 1875, after which
date the Colonial Government took over the administration of affairs in

Griqualand East.
Adam Muis, who was killed during the hostilities, had some years previously sold his farm and taken up his residence in Kokstadt, where he
led an idle life, having no j)roperty whatever he was continually scheming
and agitating and getting up meetings, which were attended by the leading
Griquas in Kokstadt. These meetings, as I have been informed by
Griquas who attended them and I verily believe the same to be true
were got up for the purpose of stirring up the Griquas against the Government and Adam Muis himself on several occasions told me that either
he or Captain Blyth, the Chief Magistrate in Griqualand East, would have
to leave the[ country, saying that the Government were usurpers, that he
was the proper man for the chieftainship, and that he would never cease
agitating until he had got what he wanted.
In April, 1878, Adam Muis, in order to escape from a judgment which
was given against him in the Magistrate's Court at Kokstadt for ten pounds
this was on a Saturday night the 6th of
sterling, fled into Pondoland
April.
On the following Monday while I was at the Magistrate's office
;

—

;

:

.
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acting as clerk during a press of work, a Griqua named Piet Sood, suddenly made his appearance with a rifle, which he had informed me he had
wrested from a man who slept in his hut the previous night, and who

was on

his

way

to join

Adam

This statement of Piet Sood's
to by him.
Ahout the time

command on the Ingeli Mountain.
was taken down in writing hy me and sworn

Adam Muis

fled into

Pondoland, Willem

;

men

out of the country.
In consequence of the information given by Piet Sood and of various

rumours of an alarming and exciting nature. Captain Blyth iustructed all
the Field-cornets to order ihe men in their respective wards to arm, mount,
and report themselves to him at as early a date as possible.
Friday, the 12th of April, at about half-past seven in the morning,

a large body of armed and mounted men making for the Old
Laagar, which was on a rise in the centre of the old town about three
miles distant from Kokstadt, here they took up their quarters and reT observed

mained until Sunday afternoon.
Messengers were repeatedly sent by Captain Blyth to the Old Laagar,
upon the Griquas to lay down their arms, and warning them of the

calling

gravity of the step they had taken

;

they, however, refused to lay

down

and I was present when messages were brought back from
them stating amongst other things, that they would ravish all the white
women in the village, and would then cut them into strips and hang them
on bushes in the veld.

arms

their

;

Besides calling upon the Griquas to surrender. Captain Blyth also sent
messengers to Mrs. Kok, the widow of the late chief Adam Kok, who was
in the Old Laagar with the Griquas, and was one of the leading persons
in the disturbance, requesting her to

wagon

come

out,

and on one occasion sent a

to letch her, but she declined to come.

On

Saturday morning I saw another large body of armed men, some on
and some mounted, making for the Old Laagar, which they reached
before we had time to cut them off.
Between Friday and Sunday reinforcements of Basutos and Kafirs were
brought into Kokstadt by the Assistant Magistrates: these reinforcements
did not arrive before owing to the telegraph wires having been cut by
the Griquas on Sunday afternoon Captain Blyth attacked the Griquas
in the Old Laagar successfully and drove them out, a number of them
being killed, and ahout one hundred Kafirs and three Griquas taken
foot

;

prisoners.

Some days afterwards about 130 of the Griquas who had baen engaged in
the hostilities, among them William Kok and Nathaniel Balie, were arrested
and at once sent off to Cape Town, where they are at present detained in
the Amsterdam battery.
Personally, I cannot swear to havhig seen either William

Nathaniel Balie engaged in open
of the former, I
S.

was informed by

C— Vol. IX.

•

..

Mar.
Maj-

28.
IS.

15.

Muis's

Kok, whose residence was in Kokstadt, left the village and did not come
back to reside there until after the hostilities were over.
For some time previous to this the country had been in a veiy unsettled
state, and the Griquas were continually stating that Adam Muis was
stirring up his men
and that they would soon rise and drive the white

On

i8Tg.
27.

Feb.

hostilities

his wife,

;

Kok

or

but shortly after the arrest

and I believe the information

E

Jn re Willem

Kok and
Nathaniel
Balie.
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he true, that William Kok had several times ridden over to Adam
Kok's (Muis) commando on the Ingeli Mountain.
Since the fight mentioned above I met Lodewyk Kok, a brother of
j^^am Muis, and during the course of a conversation that we had,, he

to

stated that the Griquas were not yet subdued, and that they

would eventu-

ally succeed in driving the English out of the country.

And I further say, that I am well acquainted with both William Kok
and Nathaniel Bahe, and know that they are men of a most dangerous
character and I firmly believe that in the present unsettled condition of
G-riqualand Bast and the neighbouring territories the release of ^the said
Willem Kok and Nathaniel Balie would be attended with very serious
;

results as far as regards the peace of the country.

Beknaed Dabkin, of Kokstadt, being duly sworn

before the chief Magis-

East Griqualand on the 18th of June, 1878, states :—I left
Kokstadt on Wednesday the 10th of April, in company with Adam Eta
9,nd Piet Kaars. We proceeded to the top of the Ingeli Mountain, to a hut
we here asked where Adam Muis was, they said they did
full of Griquas
not know, they thought he was in Pondoland and just before the morning star rose I heard some people coming on and found them to be
Griquas under Adam Muis's command they were well armed with guns
trate of

;

;

;

went out and stopped them, asked them where were they
going to ; they said towards Kokstadt to see how things were getting on,
and also to get a beast to kill. I asked them what was their intention
in collecting together, whether they were going to make war on Government ; Kerstaf said, " Yes, we are going to shoot all the damn Englishmen
in Kokstadt ; it is war now." Adam Eta said, " Don't speak that way, do
you know what you are doing " they all said, " Tes, we know what we are
doing, we are not' playing now we are going to wake you up now, and
the Griquas who stick to you." Adam Eta said, " It is no good talking
to these any more "
and next morning at sunrise we got down to a kraal
where Adam Muis was. When we got there I called. Adam Muis aside
and asked him what his intentions were towards the Government. He
said he wanted to have a meeting with Captain Blyth
that it should not
be in the Magistrate's office, but somewhere out on the flat, in the open
air
that he would only come armed and all his people with him. Kerstaf
then came up saying, " Don't get talking to the Englishmen, let us finish
them off as we get them." I told him if he spoke like that I would myself
make a prisoner of him (Kerstafj and bring him in. Adam Muis then
told him to be' quiet, there would be plenty of time afterwards to talk.
We all sat down, Adam Eta calling all the people around him ; and he
asked the Pondos, who were there about seventy in number, what they
were doing, where were they going to ? they said they were bringing Adam
up to Captain Blyth. He said, " Why are you all armed with assegais and
guns ; and where was Umquikela's big men in whose charge he was sending
Adam Muis out ; I don't see any of them here." He called out the names
of seven of Umquikela's chief men, and said, " How is it there is not one of
thesewiththe pi'isoner ? " Adam Muis said, " It is no good talking, you don't
know what our intention is, so you had better go home." Adam Muis was
rather annoyed at his father speaking as he did to the Pondos.
Adam
and revolvers.

I

;

;

;

;

;
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" If you are going to Captain Blyth with these Pondos to be given
not come in with us now do you other Griquas IvDOw what you
are doing this thing is rebellion against the Government, do you know

Bla

said,

up,

why

isM.
*'®'''

;

;

the law for that.

You

and rebelling as such that
for it you will either be shot like a dog or hung up on a tree.
Children,
before you go too far give yourselves up to the Magistrate, and your pnnishment won't be so heavy. You, my son Adam, let me beg of you to give
yourself up arid not go into this thing," at which a lot of them laughed at
the old man. Adam said he was not coming in till he had seen Smith
Pommer. I then wont to Henry Sandilli, I said how is it you are not
going on with Adam Muis Henry Sandilli said that when Smith Pommer
was in Pondoland, Adam Muis had promised Smith that he would not
come into Kokstadt without meeting him first on the top of the mountain,
and for this object they were there now that they were to have met him
on the previous night, but that Smith had not come. I then told Adam
Eta that they would not come before they had seen Smith, and that we
might as well just go. On parting, Adam said, "You can tell Captain
Blyth we will come to an open-air meeting only."
Gustaf and Eooi Gert Viesazie said they would come and liberate
Tommy Kok and Lodewyk Kok, as they bad been told Captain Blytli
was going to shoot these two (Tommy and Lodewyk) if the village was
attacked.
I had often heard while staying atTchuugwana and on coming
into Kokstadt many of the Griquas say they would yet one day shoot all
the English and drive them into the sea.
It was with Captain Blyth's knowledge that we went over to see Adam
are all British subjects

;

;

;

Muis.

Jan Jood,

being duly sworn before the Chief Magistrate, at Kokstadt, on

the 11th June, 1878,

stai;es

:

I

am

sim-in-law of the late

Kaptyn Kok,

having married his eldest daughter, and I always acted as Kaptyn Kok'.s
principal adviser and councillor, as well as being the President of the late
Executive Eaad.
I remember the Tuesday of the week of the rebellion, in the beginning
of April, I received a letter from Capt. Blyth asking me to come into
Kokstad. I was then at my farm, situated about eight miles from the
I came into Kokstad tlie day after receiving this letter ; I saw
village.
Capt. Blyth in the ofiSce. I then heard for the first time that armed
Griquas and Basutos were passing towards a commando of Griquas under
Adam Muis and Smith Pommer, who were then in the Ingeli mountain in
Pondoland.
After I had come into Kokstad,
Piet Karse

went out

reason with

Auam

to see

Muis.

Adam Eta (Adam

what was

On

Muis's father) and

really the state of affairs,

their return I heard that the

and

also to

commando

of

Griquas was in Pondoland. After that the commando came over the
mountain into East Griqualand, and were joined by armed Griquas under
Smith Pommer, and patrols were sent out by them in the direction of
Kokstadt. On the following day (Thursday) Capt. Blyth sent me out
with a party of men, Griquas, to try and reason with the commando under
Adam Muis. We went out, and after going a certain distance I left the
main body and proceeded to the place where the rebels were, taking with

E

2
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—
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When I reached them I saw Adam Muis and Smith Pommer
four men.
and about fourteen men they were all armed, their commando was behind
them. There were a large body, together with Pondo Kafirs. I spoke to
Adam Muis and asked him what his intentions were, coming into the
country with such a large armed commando. He replied, " 1 do not make
I replied, " If you are coming
this commando up, I am coming to talk."
He answered, " I
to talk, why do you steal people's horses, cattle, &c." ?
I said, " Since you state you have come to talk,
can't stay without food."
why don't you talk instead of staying about here stealing people's cattle,
&o." ? He answered, " I mean exactly as Capt. BIyth means," I said, " Capt.
Blyth means nothing like war. You have run away. There was a case
about what you have done in the matter of Ludwig Kok and Pringle ; the
next thing you do is to come here with a commando you make the case
much worse than what it was. What do you m(^an ? Your wife and children are here, your parents are here, your friends are here; do you want to
destroy the country altogether the thing you are doing now has never
been known among the Griquas, shooting at the Government." 1 then put
the question to all the men who were present, " Why are you destroying
your families ? " They said, " They are safe at their homes." I then said,
" What you are doing will win praise from no one, but disgrace." I again
me

;

;

;

Adam Muis, " What really is your intention ? " He replied, " I have
simply come to talk I won't stand, if there is a meeting, that Capt.
Blyth should come there armed." I said, " Leave the talk alone if you
want to speak, come without your arms, leave them." He said, " I hear
asked

;

;

Let Capt. Blyth send a letter to me that this meeting is
to-morrow (Friday), and if I hear
nothing 1 will tramp the place to pieces and destroy all." We then separated, and I then reported to Capt. Blyth on my return the same evening.
Adam Muis also said that he hears that Capt. Blyth would shoot Ludwig.
If he did so he, Adam Muis, would shoot Capt. Blyth's wife and children.
On the Saturday the commando under Adam Muis came into the Old
Laager.
There were a large body of armed men Pondos armed were also
with the commando. About midday a party of police, under Inspector
O'Connor, were ordered out. A party of Griquas went with them. I was
there
we went close to them. I said, " We are too small in numbers to
do anything." A European, Walter Staflbrd, and a Griqua, named John

what you

say.

to take place; I will wait only until

:

;

Viesazie, were sent out to speak to the

men. They asked what they were
" The same as you." I then asked Mr.
O'Connor to get more assistance from Capt. Blyth, and that we should get
iirst to the Old Laager.
We then went towards the Old Laager, and saw

doing.

Adam Muis

replied,

it was already occupied by armed men.
We then halted until Capt.
Blyth came up to us. Before then I had sent to Mrs. Kok, who was in the
Old Laager, to advise her to leave the Old Laager and come to us. She
replied, " I only see the people are coming here, and I have
no wagon." I
said to Mr. O'Connor, " Then I see each side is increasing
I cannot find

that

;

in

my

heart to shoot at the Old Laager." Capt. Blyth then came up I
said the same thing to him. Capt. Blyth then said, " Go you
yourself, and
it

;,

tell

Mrs.

Kok

the enemy."

to

come out

At

a message from Capt.

of the Old Laager."

I

said, " I

was

afraid of

moment William Kok came up, and was sent with
Blyth to this efl'ect: " Go tell your mother to come

that
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out of the Old Laager."

She rtplied

get a wagon, I will then

come

out."

to this

message, " Wait until I can

We all

then returned.

On

.

1879!

.

the fol-

^^^' fg\

lowing Sunday Abraham Gantjes was sent to the Old Laager to speak to
Mrs. Kok to tell her to come out of the Old Laager. Mrs. Kok said, " The
wagon has not come when it does I will go out to my farm. Jobs Kop."
1 again sent Abraham Gantjes to tell Mrs. Kok she must come into
Kokstadt. She said, " Yes." After this I had a wagon got ready, and

M'"'- 1'-

;

After this Capt. Blyth and a commando went out
towards the Old Laager, and he sent myself and a number of Griquas
towards the Old Laager. We were sent to urge Mrs. Kok to come out of
the Old Laager, and to make prisoners of Adam Muis and Smith Pommer.

sent to the Old Laager.

We then

went towards the Old Laager, and I sunt two men to tell Mrs.
were coming for her. We were hemmed in and stopped by Adam
Muis' commando, but afterwards they let us go to the Old Laager. The
wagon was turned back by Adam Muis. The wagon was sent back to us
again by Capt. Blyth. We went to the Old Laager and talked to Mrs.
Kok. When we were talking to Mrs. Kok, Adam Muis' men came to us
with arms, and we could not stay long as we were afraid of being surrounded. Mrs. Kok said she could not come out now, as the commando
was ready to fire. We then rode away. When we went into the Old
Laager Capt. Blyth told us to tell the rebels to lay down their arms and

Kok we

prevent bloodshed; but when we got there they were all ready. Piet
Bezuidenhout, I believe, gave them this message. We then came back to
Capt. Bl} th, and reported to

him what had

occurred.

received orders to stop this thing, and intend to do so

Laager two

men and

say

if

Mrs.

Kok

He
;

said, " I

have

send to the Old

does not come out and the rebels lay

The men went and
and said that Mrs. Kok had told them that as Capt. Blyth was
now ready he could do as he liked. After this Capt. Blyth asked us who
were on the Government side to stand on one side, who were against the
Government to stand the other side. We all went to the side of the
Government. Capt. Blyth then said, " Off saddle, and remain where you
are 1 will not have it said that I ordered you to shoot at your brothers.'!
We sat there till Capt. Blyth came back in the evening after the fighting,
we then all returned home. I am unable to say what caused the rebellion.
Iti
I was never consulted on the matter, and did not know their plans.
I do not think it
Capt. Kok's time there were troubles but never War.
was because Ludwig Kok was put in the Tronk. My private opinion is
that there was angry feeling in some of the Griquas' hearts at the guns
being taken over when Capt. Blyth came. Since Capt. Blyth came I have
never seen by any of his actions, or by the orders of the Government, that
anything was done to make the people act as they did. There was no
question at issue between the Griquas and the Government respecting landmoney or any other question.

down

their

arms, I will shoot in half an hour."

returned,

;

Upington, A.G., contended that it was not necessary that
there should be a declaration of war to constitute a state of
If two hostile parties came together, the object of one
war.

—

'

:
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was enough.
beins to drive the other out of the country, that
to legalise
necessary
is
notice
No declaration or other formal
Constitutional
on
Ojpinions
and
(Forsyth, Cases
hostilities.

LaW,

p. 441.)

[FiTZPATKiCK, J. -.—What nation do you say that the Cape
Colony is at war with, or was at war with, when those men
were made prisoners ?]
With Adam Kok's Griquas. In this case no declaration of
war was necessary, as the initiative was taken by the Griquas.
There has been no law or proclamation annexing their country
to the colony.

An Act was

Her Majesty's

assent.

it has not yet received
not sufficient legal proof

passed, but

There

is

available that these people are British subjects, and therefore it is impossible to try them as such. If they would admit
in their petition that they were British subjects, he would
undertake that they should be tried at the earliest opportunity.

It

is

clear a writ of habeas corpus does not issue as
must be cause shewn (Stephen's Blaclcstone,

of course, but there
b. 5, c. 12, p.

22

;

There is no claim or
Forsyth, p. 472).
men were British subjects, and as a state

proof to show these

of war actually existed in Griqualand, each of the petitioners

and the others were captured with arms in their hands;
they were properly in custody as prisoners of war. If they
were prisoners of war the Court ought not to interfere. As
to the rights and liabilities of the Crown with reference to
such prisoners, see Vattel's Law of Nations, b. 3, c. 8. As to
the issue of a writ of habeas corpus as to foreigners, see The
King vs. Barnard Schiva, 3 Burrowes, 765. There are
othes cases in point in 2nd Blackstone.
Stochenstrom said that for months past the Government
had been urged to take some action in regard to these men,
and they had promised to do so, but nothing had yet been

done.

If the

men were rebels, let them be tried

;

if prisoners

known. In all the affidavits read
these men were treated as rebels. There was a great difference between war and rebellion.
In order to constitute
war there must be some overt formal act. ( Wheaton's International Law, 8th ed., sec. 297.)
In a recent instance, a
formal declaration of war was made against the Zulus before
of war, let their position be

commenced but in the present case there was
nothing of the kind. The Government had claimed to detail
hostilities

;

—
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these

men

and the onus was on them
ground of detention, but they had failed to

as prisoners of war,

to justify this

do

1879.
27.
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Mar.
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so.

is!
15.
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Kok and

CW.
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Balie.

Postea (March 18),—

Crown, stated that in consequence of an expresBench that no written authority had
been given to the Superintendent at the Amsterdam Battery
to detain the Griqua prisoners, the following letter had been
Cole, for the

sion of surprise from the

written

by the Colonial Secretary

:

" Colonial Secretary's Office,

" Cope Town, 15th March, 1879.
"

To

the Superintendent of the

Breakwater Convict Station.
" SlE,

—Tou

are hereby authorized

and required to detain in

custody William Kok, Nathaniel Balie, and 124 other prisoners
handed over to your keeping for that purpose, being persons

safe

who were
who were

captured in Griqualand East in April, 1878, with arms which they had
taken up against Her Majesty the Queen, or persons aiding and abetting
those

who had

so taken

up arms.
" I am, &c.,

"J. GoKDON Speigg."

There was a

difficulty in the

way

of proving that the

prisoners were British subjects, so as to put them on their
trial as such. There was no evidence that the prisoners were

taken with arms in their hands, owing to the absence of the
principal person able to prove that fact. Under present circumstances the Crown was not prepared to put the petitioners

on

their trial.

Jacobs, for the petitioners, requested that

they should be
protected against further delay, as the Government had
already had ample time to decide on the course it would
pursue.

The Court ordered a postponement of the
directed that all affidavits to be produced
should be served before the 1st May.

Several affidavits were afterwards

filed.

and
by the Crown

application,

The circumstances

—
56
1819.

"

'

;May

as!
is!

conneeted with the arrest of the petitioners were fully set
iorth in the following statement sworn to by Captain Blyth,
at Inlelambi, Transkei, on the Ith April, 1879
:

Mathbw Smith Blyth, late Chief Magistrate

'"'"Koklnd™

^ Baul"'

of

East Griquaknd, makes

oath and say :few months hefore the rebellion in East Griqualand, Lndovick Kok
came into the district from the Diamond Fields he was frequently drunk,

A

;

handed the country so easily to
the Grovernment. At this time he used to gather about the most idle and
worthless of the Griquas, and from this time a spirit of disaffection spread
and taunted the other Grriquas

at having

amongst the Griquas.

A short time after this Mrs.
across the

Umzinbubu

Kok,

Adam

Muis, and Lndovick

Kok

went

river into the Matabiel district, ostensibly to beg

corn, but really to gain influence with, and support from, the Basutos.

There were frequent meetings amongst the Griquas, and Pondo messengers
came to Kokstadt. Matters continued in an unsettled state, and I called
the Griquas together more than once, and asked them what complaint they
had asainst the Government, and I warned them against breaking the law
and bringing trouble on themselves and their country.
A sliort time after this, viz., on the 21st of February, 1878, there was a
disturbance in the street at Kokstadt it was at once reported to me, and
as 1 feared that any hasty or injudicious act on the part of the European
constable and native police might lead to serious trouble, owing to the ill;

feeling that prevailed, I

went down

at once to the scene of the disturbance,

accompanied by Mr. Hawthorn, my chief clerk. We found a considerable
crowd, and Lndovick Kok and a number of G-riquas were drunk, threatenI went up to Ludovick
which was near the other Griquas
followed in a threatening manner, calling out that Ludovick Kok should
not go to the gaol. Adam Muis did all in his power to excite the crowd
and release his brother. 1 bound Ludovick Kok and Adam Muis to appear
on the following Monday and answer to the charge of makiug a disturbance.
This happened on a I'hursday on the following Sunday, the 24th February,
Adam Muis left for Pondoland the case came on for hearing on the
Monday, and after a patient investigation, lasting two days, in which I
was assisted by Mr. Strachan, the magistrate of the Umzinbubu, Ludovick
Kok and his brother, Tommy Kok, were sentenced to six months' imprisonment. A jury of the principal Griquas, Jan Jood, Neoghaner Mllvechts,
were assembled by me to hear the case, and they fully agreed in the sentence and guilt of the prisoners.
Tommy Kok had threatened some

ing to shoot Mr. Pringle, and pull his store down.

Kok and

took him away to the

office

;

:

:

Europeans and a coloured woman named Mrs. Beadel, saying that the
country was theirs, and they would drive the Q-overnment away, and do
as they liked.

Adam Muis was

time in Pondoland, where he had been joined by
and were staying at Umhlangaza's kraal, and
receiving every support Irom the Pondos.
'

at

tliis

several disaffected Griquas,

Seeing matters were likely to become serious, and that probably the
Griquas would take up arms, I urged the Secretary of Native Affairs to
send

me

a reinforcement of one hnndrod

men:

this

was not done:

Adam

57
Muis was strengthened

daily

by Griqnas joining him, and messengers were

continually being sent into Grriqualand to urge the other Grriquas to join

Adam Muis

him.

also wrote a letter to the

Griqna Field-comet, Lukas
Van der Westhiiisen, to induce him to join them, saying that the Pondos
would assist them, also asking for powder, caps, &c.
This letter was
handed to me. I had to visit the Matabiel district, and on my return on
the evening of the 7th April I found matters were more serious I placed
an extra guard on the gaol, and called a meeting of the Grriquas on the
;

Monday, when I told them the exact state of matters, and gravely warned
them and told them their duty was to support the Government. I urged
them that if they had any complaint against the Government, or myself,
they were to make it, and I promised that the Government would hold a
searching inquiry and grant redress
they had no complaints. As Adam
Muis was assembling a body of armed Griquas at the Ingeli, on the borders
of East Griqualand and Pondoland, about six miles from Kokstadt, on
the Tuesday I sent an express to Messr.s. Liefeldt and Strachan, the Magistrates of the Matabiel and Umzinbubu districts, and sent out the Fieldcornets to warn the people not to be led away, but to remain loyal, as it
was considered probable that the Griquas would make an attack on the
town. I took every precaution, called out the European volunteers, about
forty in number, and had outlying picquets and the drifts to the town
guarded day and night, and from the Tuesday until the following Monday
every European was on continuous duty day and night, stores were closed,
&c. only very few of the Griquas rendered any assistance. On the Thursday the 11th April, the Griquas under Adam Muis and Smith Pommer
and a number of Pondos swept off a number of cattle and sheep on a farm
about three miles from Kokstadt, and made the owner of the farm, a Mr.
Acutt, and his white servants, prisoners, and took his gun and all his
;

;

property away.

On

this

day

I sent out several of the principal

Griquas

was a coloured man, to Adam Muis, to
urge them to lay down their arms and listen to reason, and asking them
what they wanted they replied insolently that they would do as they liked,
and that they would sleep with some of the white women in the town, and
tlie message to me was that they would cut my wife and children to pieces,
and hang the strips on the bushes. As there was no hope of a peaceful
settlement of this tiouble, and as the Griquas were being rapidly reinforced,
and matters were more grave and serious, I deemed it advisable to order all
Europeans and their families into the fort, and they went in on the Friday.
On that day I was told by Jan Jood and others that the rebels intended
attacking the town that night. All the Griqua women, old people, and
together with

my

clerk,

who

also

;

children, slept in the large church that night, so that they evidently be-

every precaution was taken to prevent a surprise. At
time the rebels were in force about two miles from Kokstadt, and up
to this time I had received no reinforcements, but on Saturday morning
Mr. Liefeldt arrived with about 300 Fingoes and Basutos, and on Saturday

lieved in the attack

;

this

afternoon Mr. Strachan came with some Baocas, and early on Sunday Mr.
Stafford came with more Baccas, numbering more than 100 in number.

On the

Saturday the Griqua rebels and Pondos marched into the Old Laager,
two miles from Kokstadt and beyond it ; all Europeans then

situated about

went

into the fort.

On

the afternoou of this day I went out with a small

isi9.
'
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enemy,

they turned out

W!9.

force to reconnoitre the position of-tlie

!,

strength in skirmishing order well armed and mounted.

'

2a!

—

m'"'' }t''

^^'^

principal Griquas

who had not

ftnd

joined the rebels,

in

I took some of

and I urged them

to

^Kokand™

persuade their friends the rebels to lay-down their arms, and messages were
^^^° ^^"' ^'^ '^'''** Kuk, who was with the rebels, to warn her to leave the

Nathaniel

rebels

;

and come into Kokstadt.

She

Calie.

said she

was

ill.

.

The
,

rebels paid

no

.

attention to these messages, but were fortifying their position, issuing out

ammunition. On Saturday also some of the Basutos opened up communication with Mrs. Kok and wavered much.
Early on the Sunday I again
sent to Mrs. Kok to come out from the Griquas, but without avail; I
pointed out the gravity of their position. About noon on the Tuesday the
14th April the rebels were reinforced by a further party of armed Pondos,

and

as they

were gaining strength hourly, and some of our natives could
I determined to attack the rebels in their position.

not be depended upon,

my

After making the best disposition of the force in

the Old Laager, and halted about a mile from

Kok and the

them

it,

power I marched on
and again sent to Mrs.

submit and lay down their arms, and
camp this wagon was
sent back, and after fruitless endeavours I sent to say that I gave them
half-an-hour, at the expiration of that time I would advance, and their
blood would be on their own heads. I then advanced, as I received no
I had about twenty-five men of the C. M. Rifles under Captain
reply
O'Connor in the centre, Basutos in two columns on centre and left under
Mr. M. Liefeldt and Mr. P. Liefeldt, and on right one hundred Baccas under
Mr. Stafford, and the Hlangwani tribe, also some volunteers, but left the
greater part of the Europeans in camp to guard the women and children
and the magazine,
The attack was successful the rebels opened up a sharp fire, but were
soon outflanked, a number ran away, about fifteen were killed, Adam Muis
Ohvera, and on our side one European volunteer a large number of cattle
was taken. Just as the firing commenced, a party of natives came out
from the rebels with a white flag. I went to them and found that they
were ninety-four Pondos under a petty chief named " Josiah," they were
all well armed with guns and assegais and shields, and their rifles were all
loaded.
I disarmed (hem at once.
We returned to the fort at dusk, and
that evening the sad explosion took place, I was therefore unable to follow
the rebels until Tuesday on the evening of this day I sent out three
columns under Messrs. Strachan and Liefeldt and Gamer to attack the rebel
Griquas under Smith Pommer, who were in a strong position on the " Ingeb,"
on the borders of Pondolaud. This expedition was successful, killing Smith
Pommer -and about twenty-five men ; on our side eight Kafirs were killed
and fourteen wounded. A party of twenty-five rebels under " Titus Klein "
went into the Drakensberg Mountains and were followed up by twenty-five
0. M. E. under Capt. O'Connor, and one hundred mounted Basutos they
were successful, and the rebels surrendered and were brought into Kokstadt.
The rebellion was then completely finished a large number of prisoners
were made, and others were brought in by Kafirs or surrendered themselves.
sent a

wagon

rebels to urge

in to bring Mrs.

to

Kok

out of the rebel

;

;

:

;

;

;

;

All these had taken

up arms against the Government, with but few
examined the prisoners separately, assisted by Messrs.
Strachan and Liefeldt, and discharged some, and the most guilty were

exceptions.

I

;
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detamcd ancl, by onler of the Government, sent to Cape Town. I know of
no caiiFe why the Griquas rebelled, except as part of the spirit of restlessness and disaffection towards the Government that was so prevalent in
rumours had

Kokstadt
Pondoland was in an
unsatisfactory state, and the Griquas relied upon support from there most
of the Griquas hnd sold their farms, and had nothing to lose by a disturbance.
Many Griquas who had not received farms from the commission
of 1875 were recommended by me to the Government for farms ; the
people were treated fairly, justly, and with proper consideration, and no
cause was even assigned by the Griquas themselves why they rebelled.
Jan Jood, the principal Griqua, said they had no cause to rebel. Mrs. Kok
with Adam Muis, Ludovick Kok, and Smith Pommer, were the principal
leaders in the rebellion. Mr. 0. Watermeyer, the head of the Government
survey in Griqualand, was in Kokstadt during the rebellion. I consulted
with him repeatedly on the state of affairs, and he apparently approved of
all that was done.
I always looked upon the Griquas as British subjects.
It was clearly laid down that they were to come to East Griqualand as
British subjects they always considered that they were so the land they
Kaffraria at the beginning of 1878

;

also reached

that the Europeans were defeated by the Kafirs.

;

;

;

occupied was ceded to the British Government

by Paku

;

quit-rent taxes

were levied by the Government, and paid by the Griquas the members
of the old Raad received a pension from the Government the late Captain
Kok received a pension, and after his death his widow Field-comets were
;

;

;

appointed and paid by the Government.
I regi'et that I cannot be

more

precise as to dates, as the papers, journals,

are at Kokstadt, but I conscientiously

make

the above statement, declaring

the same to be true.
(Signed.)

Postea

Matt. Blyth.

(May 15),—

Cole, for the Crown, stated that the Attorney-General had
decided to bring the petitioners to trial at as early a date as
possible, and had communicated this intention to the Counsel

for the prisoners,

who was

satisfied

with the assurance that

it

would be done.
Stoekenstr'&m, for the petitioners, said that

the intimation referred
to

an

issue,

and he

left

to.

He was anxious

he had received
to bring matters

the petitioners in the hands of the

Court.

The Court intimated that the only question before it was
whether the return made to the order of the Court, that the
petitioners were prisoners of war, was a valid one or not.
Cole read the aflSdavit of Captain "Blyth {supra) to shew
that the petitioners had been taken with arms in their hands.
He afterwards consented to the release of the petitioners on
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the return made, but stated they would be re-arrested on
the charge
° of rebellion.

De

Villiees, C.J., Said

:

—This

is

an application

made bv Willem Kok and Nathaniel

Balie,

who

for relief

are inha-

bitauts of the territory of Griqualand East, but at present

Amsterdam Battery, a military
The applicants do not, either in

detained as prisoners in the
fortress near

Cape Town.

their petition or affidavit, state whether they are British

subjects or aliens, nor do they fully state all the circum-

stances connected with their arrest

;

but they do complain

that they were arrested in Griqualand East, in April, 1878,

conveyed to Natal, and thence by steamer to Cape Town
and that since their arrival in Cape Town they have not
been brought before any magistrate or judicial tribunal to be
charged with the commission of any crime or offence and
that they are not to their knowledge detained in custody by
virtue of any lawful warrant or authority.
The matter first
came before the Court on the 28th February last, when an
application was made on behalf of the Government for a
postponement of the hearing in order to obtain an afSdavit
from Captain Blyth, who it was stated was the Chief Magistrate of Griqualand East at the time of the arrest, and was
thoroughly acquainted with all the circumstances of the case.
The application for a postponement was opposed on the
ground that the colonial authorities ought not to detain
the prisoners if they do not themselves possess information
sufficient to justify the detention
and an affidavit of the
applicants' attorney was produced to the effect that certain
friends of the prisoners had, on various occasions since the
month of June last, urged upon the Government the necessity of investigating the case, and that the authorities had on
each occasion promised that justice would speedily be done
to the prisoners.
The Court being of opinion that a prima
facie case had been made out to justify an inquiry into the
;

;

;

cause of detention of these natives, and bearing in mind
their total ignorance of their rights, whether they be considered as subjects or as aliens, made an order upon Captain

Von

Helsinger, in whose custody they are, to produce them
in Court on the following day, and at the same time to
furnish a 'statement of the time when they were appre-

hended, and the

cause of their detention.

This order,

61

analogous to the writ de homine libera exhihendo of the
Roman-Dutch Law, was granted on the distinct understanding that if at the inquiry the Government should be

unable to furnish the Court with full information in regard
to the circumstances which led to the arrest, a postponement

i«'9-

,.28."

May

is',

m re wniem
Mathaniei
Balie.

time would, if applied for, be allowed to
enable the Grovernment to obtain such information. On the
following day the prisoners were duly produced in Court by
Captain Von He! singer, who stated that he had no formal
warrant authorising their detention but that they had been
sent into his custody by the Colonial Secretary as prisoners
of war.
The Attorney-General, who appeared for the
Government, thereupon made a verbal return to the order to
the effect that the applicants are prisoners of war, and in
confirmation of this view he produced three affidavits, one of
them made on that day, and the two others made in June
last before Captain Blyth, and by him sent to the Government in justification of his proceedings. No application was
made for a further postponement, and the Court was left
with somewhat meagre materials to decide a question of the
highest importance, not only to the applicants, but to the
whole of South Africa. Now, in the first place, it is quite
clear that if the applicants are really prisoners of war, the
Court ought not to interfere. To constitute them prisoners
of war it must be shewn that there was a state of war
between Great Britain and the tribe or nation to which they
belonged, and that they were aliens captured during the continuance of the war. It was admitted on both sides that for
upwards of fifteen years the British Government has exercised de facto jurisdiction over the territory of Griqualand
East and its inhabitants that during the lifetime of Adam
Kok his nominal chieftainship over the Griquas was recognised by the Government that upon his death, which took
place on the 30th December, 1875, the Colonial Government

for a re'asonable

;

;

;

took over the sole administration of

affairs,

and that since

that time the territory of Griqualand East has been treated

and considered in all respects as a dependency of this colony.
The Colonial Government appointed their own Magistrates,

who

exercised

Griquas

who

is

officer

;

and

civil, as
it

well as criminal jurisdiction over the

appears that even the Registrar of Deeds,

charged with the registration of titles to land is an
It further appeared
of the Colonial Government.
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from the affidavits filed on or before the 1st of March, that
one Adam Muis, a nephew of the late Adam Kok, being disappointed at not haying been made chief of his tribe on the
death of his uncle, became rather unruly, and on several
Deeds that the Government
were usurpers, that he (Adam Muis) was the proper man for
the chieftainship, and that he would never cease agitating
On Saturday, the 6th
until he had got what he wanted.
April, 1878, Adam Muis, in order to escape legal proceedings which had been taken against him in the Magistrate's Court of Kokstadt, fled to the Ingeli Mountain in
Pondoland, and shortly afterwards, in consequence of alarming rumours as to his hostile intentions. Captain Blyth
instructed all the Field-cornets to order the men in their
respective wards to arm, mount, and report themselves to him
These instructions appear to
at as early a date as possible.
have been promptly obeyed. On the 12th of April Adam
Muis, with a considerable body of armed followers, returned
to the neighbourhood of Kokstadt, and took up his quarters
at a spot known as the Old Laager, where he was joined on
the Saturday following by another large party of armed men,
occasious told the Registrar of

foot and some on horseback.
On the following day
Captain Blyth, after repeatedly calling on Adam Muis and
his followers to lay down their arms, attacked them with
success, killing several of them, and taking others prisonersThere was no evidence that Adam Muis's men fired at Captain Blyth's men, but assuming that they did, the question
arises whether these circumstances disclosed a state of war.
In all the affidavits the affair was called a rebellion, and the

some on

Adam Muis are styled rebels. This rebellion'
was quelled within a week of its inception, and before even
its existence could be communicated to Her Majesty's repreIt did not even attain the dimensentative in this colony.
sions of a civil war, if we are to adopt the rule laid down by
Lord Cohe in the following terms
" When the Courts of
Justice be open and the judges and ministers of the same
may by law protect men from wrong and violence, and distribute justice to all, it is said to be time of peace. So when
by invasion, insurrection, rebellion, or such like, the peaceable course of justice is disturbed and stopped, so as the
Courts be as it were shut up, et silent leges inter arma, then it
is said to be time of war."
(Colce Gomm. on Litt. b. 3 c. 6
followers of

:

—

63
sec. 412.)

Nor did

the aifidavit disclose a state of public

war

between the British Government on the one hand, and the
Griqua nation on the other. The contest was not publicly
sanctioned by Her Majesty or by her representative in South
Africa, nor is there any evidence of any subsequent ratifica-

formally and publicly made, and as to the Griquas
themselves, the number of those who took up arms appeared
tion

to have borne but a small proportion to those

who remained
and there is no evidence that
the ring-leader, Adam Muis, was by Griqua custom entitled
to succeed his uncle as chief, and as such to represent the
tribe.
Now it is admitted on all hands that the right of
making war belongs in every civilised nation to the supreme
power of the state, and that, although this right may be
delegated to its inferior authorities in remote possessions, no
subordinate authority has the power of declaring war without
loyal, or at all events neutral,

such delegation express or implied, or without a subsequent
by the supreme authority.
And, although a
formal declaration of war is no longer necessary, the usage
ratification

according to Wheaton {Intl. Law, 2nd edition, page
525) to publish a proclamation or manifesto within the
territory of the state declaring war, announcing the existence of hostilities, and the motives for commencing them.
This usage appears to have been adopted in our wars with
native tribes of South Africa ; at all events, not a single
instance other than the one now in consideration was menBut
tioned, in which the usage has been departed from.
assuming it to be proved that the state of war relied upon
still is

did actually exist, it must either still be in existence,
must have been put an end to at some time or another.

or

it

It

admitted that there has been no formal treaty of peace
between the contending parties, and that, although the territory is still in an unsettled condition, there is no longer a
At what period
state of war between us and the Griquas.
then did the war come to a conclusion ? The only time that
can be fixed upon is the day when the enemy was conquered
and dispersed. But the arrest took place some days after
the so-called engagement, and it is justified on the ground
that the applicants were subjects of an alien power with whom
It was, indeed, necessary to go
at that time we were at war.
that length, for no direct evidence was forthcoming at first to
implicate the applicants as having taken part in the hostiliis
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ties.

As

to

Willem Kok there

was, indeed, a statement that

his wife has told the Eegistrar of Deeds that he had several
times ridden over to Adam Kok's commando on the Ingeli

mountain, but (independently of the utter inadmissibility
of such evidence) such visits cannot, in the absence of any
public announcement declaring Adam Muis to be an enemy,
be construed into acts of hostility against the British
As the evidence then stood it was just as
Government.
possible that he went over to dissuade Adaih Muis from his

At all events it is a fact that Willem
was selected as the messenger from Captain Blyth to
Mrs. Kok, whilst she was in the Old Laager with Adam Muis,
and that, if I understand the affidavits correctly, he not
only faithfully delivered the message, but returned with
a peaceful, although evasive, answer, and there was no proof
It was,
of subsequent disclosures tending to implicate him.
enterprise as not.

Kok

of course, qaite possible that such proof

might hereafter be

forthcoming, but the Court could then only deal with the
evidence before it. Upon that evidence, which was voluntarily tendered

on behalf of the Government, I was of opinion

that the return of the order of Court was not to be supported-

Assuming then that the return was bad, the question was
asked in the course of the argument whether it is within the
competency of the Court to discharge the prisoners. As to
the power of the Court to do so, I should certainly have
taken it for granted if doubts had not been thrown out on
the matter. It is unnecessary to consider the rights which

under the Eoman-Dutch law

free persons

had

to the writ de homine libero exhibendo, for, in

rights

to a release or

my

opinion, the

of the personal liberty, which persons within this

colony enjoy, are substantially the same, since the abolition
of slavery, as those which are possessed in Great Britain.

Where those rights are violated this Court would at least
have the same power of restraining such violation as the
Supreme Court of Holland had to interdict the infringement
without sufficient cause of the rights to personal liberty as
understood by the Eoman-Dutch law. But in addition to
the powers vested in this Court under the Eoman-Dutch
law, there are certain statutory provisions,

which not only
add to the powers of the Court, but make it the bounden
duty of the Court to protect personal liberty whenever it is
illegally infringed upon.

The Charter

of Justice, after

65
reciting in its preamble that
vision for the better
justice in the

Cape

of

it

and more

is

expedient to

make

pro-

effectual administration of

Good Hope and

in the several terri-

and settlements dependent thereupon, and for that
purpose to constitute within the said colony and its dependencies a Supreme Court of Justice, enacts in the 30th
section that the said Supreme Court shall have cognizance
of all pleas and jurisdiction in all causes, whether civil,
criminal, or mixed, arising within the said colony, with

tories

Her Majesty's subjects and all other persons
whomsoever residing and being within the said colony, in as
full and ample a manner as the then existing Supreme Court
of Justice had or could lawfully exercise the same. The
Charter of Justice came into operation in February, 1834,
but the powers of the Supreme Court in criminal matters
had been clearly defined by Ordinance No. 40 of 1828, and
these powers were confirmed by the Charter. The first section
of the Ordinance enacts that "All crimes and all offences
against the law (for the commission of which any penalty or
punishment is by law provided) committed by any person

jurisdiction over

in this colony, or
diction of the

its

dependencies, are subject to the jurisIn the case of any Judge of

Supreme Court."

Court or a Magistrate illegally committing a
it is competent for such prisoner, under the
54th section of the Ordinance, " to apply to the Supreme
Court, or to the Circuit Court of the district within which he

an

inferior

person to prison

imprisoned or in case neither of these Courts shall be
then sitting, to the Chief Justice or any of the judges of the
Supreme Court, who shall make such order thereon as to
them in the circumstances of the case shall seem just,", and
by the 65th section of the same Ordinance the Supreme
is

;

Court and Circuit Courts are required at the close of each of
their sessions to discharge all such persons as by law shall
then be entitled to liberation. Supposing that the applicants
had been detained in one of the ordinary gaols of the colony,
and it had been brought to the notice of the Court that they
were so kept without a lawful warrant, it surely would have
been competent for the Court to call upon the gaoler to produce
the prisoners and j ustify the detention. Can it then make any
difference that they are detained in a military fortress instead
of an ordinary gaol ? I think not. In either case the person
in whose custody they are is bound to produce his warrant or
S.

C— Vol. IX.

F

j.'h"t
...

23.

Mar.

18.
15.

May

mrewnum
^*^^,^|1'*
Balie.

66
1879.

other authority for detaining them, and in case the return

„

to the order of Court be found to be clearly

May

28!
15.'

la re wiiiem
Nathaniel
Balie.

bad

it

would be

the duty of the Court, under ordinary circumstances, to
Order their discharge. But then it is said the country is in

such au Unsettled state, and the applicants are reputed to be
of such a dangerous character, that the Court ought not to
exercise a power which under ordinary circumstances might
be usefully and properly exercised. The disturbed state of
the country ought not in
for its first

those

who seek

country.
so

my

opinion to influence the Court,
is to administer justice to

and most sacred duty
it,

and not to preserve the peace of the
argument were to prevail, it might

If a different

happen that

injustice towards

individual natives has

disturbed and unsettled a whole tribe, and the Court would
be prevented from removing the very cause which produced

from me to say that such is the
on the contrary, it is clear
that the Government acted with the best motives, and that
the disturbance in Griqualand East was not in any way
caused by the arrest of the applicant, but I am merely
pointing out the natural consequences of an argument which
has been urged upon the Court. Undoubtedly occasions
have arisen, and may again arise, when civil jurisdiction is
suspended, and the ordinary forms of trial are held in
abeyance, and in consequence Martial Law is proclaimed,
the disturbance.

Far be

it

case in the present instance

—

but such a proclamation can only be
absolute necessity, and

by way

justified, if at all, as

of self-defence,

an

and cannot

continue in force after the occasion which gave rise to it has
ceased to exist. It is a power which may be exercised by
the military authorities, but they do so at their own peril,

and cannot expect the assistance of any Civil Court in
carrying it out.
The Civil Courts have but one duty to
perform, and that is to administer the laws of the country
without fear, favour or prejudice, independently of the consequences which ensue. In the case of Nehemiah Moshesh,
who was tried before me at King William's Town for
sedition at the instance of the late Government, I told the
jury that their sole duty was to decide upon the evidence
whether or not his guilt had been established, and that they
ought not to inquire what effect his liberation might have
been on the minds of the natives generally. The jury
acquitted the prisoner, but I am not aware that this simple

67
act of justice produced such disastrous consequences as were

Thus far I have assumed
that the applicants are aliens, but some of the arguments
which were adduced before the Court went upon the asanticipated

by some

at the time.

7

sumption that they are British subjects. Mr. Stoohenstrmn
on their behalf frankly stated that he did not press for their
immediate discharge if the Grovernment would undertake
to lose no time in having their guilt or innocence decided
by a competent and impartial tribunal. Such an undertaking the Attorney-General refused to give unless the applicants would unreservedly admit that they are British subjects
an admission, however, which neither they nor their Counsel
appeared willing to make. It became unnecessary, however,
to inquire whether such an admission could constitute them
British subjects, or debar them from denying that they are
British subjects when brought to trial, for on the 12th of
March, Mr. Cole, on behalf of the Attorney-General, informed
the Court that evidence would be forthcoming to enable

—

the Crown to prosecute the prisoners as British subjects for
high treason or rebellion, and he undertook to bring them
to trial within a reasonable time if they were not immedi-

He

did not state in what country or
they would be tried matters upon
which I desire to express no opinion beyond saying that
they will require the most careful consideration of the law
Bearing in mind the statement made
officer of the Crown.

ately discharged.

before what tribunal

—

by the Counsel for the prisoners that their main object
making the application was to compel the Government

in
to

take judicial proceedings against them, and considering,
moreover, that one of my learned brethren was not quite
satisfied that they were not prisoners of war, I was
prepared on the 18th of March, when the case was again
mentioned in Court, to consent to an order remanding them
to prison, but on the distinct understanding that a formal
warrant for their detention should be forthwith prepared by
competent authority, that the trial should take place within

three months from that date, and that in the meantime
they should not be debarred from renewing their application for a discharge in

detention or

case a further warrant for their

commitment should not be forthwith prepared,

or from applying to be admitted to bail after commitment.
On that day, however, after Mr. Cole had been told what
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the Court was prepared to do, he stated that the Governraent, after a careful consideration of the matter, found
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would be wholly -impossible to bring the applicants
and he asked for a postponement
of the hearing: to enable the Crown to produce further
evidence in proof of his averment that the applicants were
prisoners of war.
In view of the importance of the case,
the Court consented to the postponement, and a mass of
affidavits and other documents have since been filed on
behalf of the Crown. The greater number of these documents are wholly inadmissible as evidence, and so far as
they are admissible they do not throw much further light
on the question. They do, however, shew that, assuming
that Griqualand East was British territory, and that the
G-riquas were British subjects, the so-called rebels had
taken up an attitude of defiance which Capt. Blyth, as the
Chief Magistrate, was justified in promptly suppressing.
On the other hand, they prove more unmistakably evea
that

fore wiiiem
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to trial as British subjects,

Nathaniel
Balie.

than the three first affidavits that Capt. Blyth's conduct
towards the Griquas in general, and the so-called rebels in
particular, could only be justified upon the assumption that
they were British subjects and their country British terri-

The

tory.

origin of the disturbance

Capt. Blyth, in his affidavit

:

—

"

On

is

thus described by

the 21st of February,

] 878, there was a disturbance in the street at Kokstad.
It
was at once reported to me, and as I feared that any hasty or
injudicious act on the part of th(j European constable and

native police might lead to serious trouble, owing to the
ill-feeling that prevailed, I went down at once to the scene
of the

disturbance, accompanied

chief clerk.
'

We found a

by Mr. Hawthorne, my
Lodewyk

considerable crowd, and

Kok and

a number of Griquas were drunk, threatening to
shoot Mr. Pringle and pull his store down.
I went up to
Lodewyk Kok and took him away to the office, which was
near. The other Griquas followed in a threatening manner,
calling out that Lodewyk Kok should not go to the gaol.

Adam Muis

did all in his power to excite the crowd and

I bound Lodewyk Kok and Adam
on the following Monday, and answer to the
charge of making a disturbance. This happened on a
Thursday. On the following Sunday, the 24th of February,
Adam Muis left for Pondoland. The case came on for
release his brother.

Muis

to appear

69

hearing on the Monday, and after a patient investigation,
lasting two days, in which I was assisted by Mr. Strachan,
the Magistrate of the Umzimkulu, Lodewyk Kok and his
brother,

Tommy

prisonment.

Kok, were sentenced

to six months' im-

A

jury of the principal Grriquas were assembled by me to hear the case, and they fully agreed in the
sentence and guilt of the prisoners. Tommy Kok had
threatened some Europeans and a coloured woman named
Mrs. Headel, saying that the country was theirs, and they

would drive the Government away, and do

as they liked."

he had suf6and jurisdiction to sentence two of the Griquas
to six months' imprisonment for taking part in a drunken
brawl, and that Adam Muis left the country in the first instance to escape a similar fate. There can no longer be any
doubt that Adam Muis, after leaving Kokstad, endeavoured
It

is

clear then that in Capt. Blyth's opinion

cient power

Government, and that he returned to Kokstad with the avowed
intention of resisting the authorities in case they should
attempt to arrest or attack him. Whether this amounts
to a declaration of war it is unnecessary, in the view which
I take of the case, to decide.
Nor is it necessary now to
decide the question whether the applicants took any part
a question in regard to which
in the hostile preparations
the further affidavits are very vague, contradictory, and
unsatisfactory.
It is now abundantly clear that the sole
ground upon which Capt. Blyth defends or can defend his
proceedings against the Griquas, is that they were British
" I always,"
subjects, and their country British territory.
says he, " looked upon the Griquas as British subjects." It
was clearly laid down that they were to come to Bast Griqualand as British subjects; they always considered that
they were so, the land they occupied was ceded to the
British Government by Faku quitrent taxes were levied by
the Government, and paid by the Griquas. The members
of the old Kaad received a pension from the Government.
The late Adam Kok received a pension, and after his death
Field-cornets were appointed and paid by the
his widow.
Government. Another witness Tawtuna, whose affidavit,
to excite the neighbouring tribes against the British

—

;

on behalf of the Crown,
he was present when Capt. Blyth assumed office
in March, 1877, under the flag, and in the presence of a
like that of Capt. Blyth, was filed
states that
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very large gathering of Kafirs, Griquas, and others, and
that he was also present when Adam Kok handed over the
country in public meeting, called for that purpose, to Mr.

Cumming, as the representative of the British Government.
The matter, therefore, now stands thus, either East Griqualand is British territory, and the Griquas are British subjects or not.
its

If the country

is

not British territory, and

inhabitants are not British subjects, Capt. Blyth was an

intruder, without any right or power whatever to exercise civil
and criminal jurisdiction over the Griquas, and the Griquas
had a perfect right to resist him in his attempt to arrest
some of them for offences committed in Griqualand East, or

otherwise to exercise jurisdiction over them.

example, that an

official of

Suppose,

for

the Government were to attempt

and criminal jurisdiction in the Orange Free
and arrested subjects of that State, who by force of

to exercise civil
State,

arms resisted his authority, it could not for a moment be
maintained that the persons thus arrested if brought into
this colony are prisoners of war whom the Government
may detain for an indefinite time. If Griqualand East is
not British territory, there can be no difference between the
two cases, except perhaps this that in the former case an
immediate demand would be made by the Free State Government on the Government of this colony for the surrender
of the prisoners, whereas in the case of the Griquas the de
facto, if not de jure Government of East Griqualand, being
dependent on the Gape Government, such a demand would
be impossible a difference which, if it has any weight at
all, ought to weigh in favour of the applicants.
An attempt was indeed made at the first hearing to shew that
although East Griqualand remained Griqua territory, Gapt.
Blyth was entitled to exercise jurisdiction over the inhabit:

—

ants as a British resident appointed

by the Crown, but no
evidence was adduced in support of this view.
On the

more than once already remarked, the
brought forward by Capt. Blyth for his conthe alleged fact that the country is British territory,

contrary, as I have
sole jurisdiction

duct

and

is

inhabitants are British subjects. But if this view
be correct, it is perfectly clear that the return, stating that
the applicants are prisoners of war, cannot be sustained.

As

its

British subjects they would be entitled to be brought

to trial within a reasonable

time after their

arrest,

and

to
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claim of the Crown to keep them in confinement
an indefinite period as prisoners of war. After they had
been detained for nearly twelve months an opportunity to
bring them to trial was offered to the Crown, but Mr. Cole,
in the exercise of his discretion as Counsel of the Crown,
resist the

for
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The only

refused to avail himself of the opportunity.

which is now open to the Court
immediate discharge of the applicants.
FiTZPATEiCK, J., concurred.

therefore,

DwYEE, J., said
down by the Chief

:

—I

is

course,

to order the

also quite concur in the law as laid

I think

Justice.

it is

imperative upon

the Court to grant a writ of habeas corpus, and the Judges

have no discretion in the matter in the first instance, although
was otherwise decided in Breda's case. In this instance

it

the difficulty

is

in the application of the law to the case

before us., I perceive in all the English precedents upon

which I can lay

my

hands, that every applicant for a writ

of habeas corpus, upon making application, stated in his affidavit, " I come here as a British subject, or I come here as a

subject of Spain, or of France, and I shew that I
fully detained,

and pray

to

cation in the present case

be
is

set at liberty."

am
The

informal, inasmuch as

unlawappliit

does

not set out that the parties are British subjects. It is not
merely that the affidavits do not set this out, but on the
contrary, the applicants refuse through their Counsel to
admit that they are British subjects. I was not aware that

am not preview of the case. If
it will be found that in
has
been made to the Court
application
in
which
every case
Westminster,
there was always the
Bench
at
Queen's
of

judgment would be delivered

to-day, therefore I

pared with authorities to support
search be made, however, I think

statement, " I

come here

or as a British subject,

grounds set

forth."

As

my

as a citizen of Madrid, or America,

and ask

for

my

discharge on the

to the question of detention in an

ordinary gaol, I should be sorry for my part to have it supposed that in the case of a Judge on circuit, when his duty
is to go into a general gaol delivery, there is any jurisdiction
to question the validity of a warrant, where the warrant is
handed to him, shewing authority for the detention of a

When such warrant is produced before a Judge,
prima facie evidence of the validity of the cause for the
detention of a prisoner, and if he wants to be released, he

prisoner.
it is
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to the Supreme Court for a writ of habeas corpus.
Generally speaking, in times of war there is a motion in
Parliament, and an Act is passed for the suspension of the
Habeas Corpus Act. There appears to be abundant evidence
that thcse men were British subiects, but I do not think we

must apply

Balie.

ought to decide the question here as to a declaration of war

We

got very little notice
going
to declare war,
from the natives as to when they were
repel insurrecarms
to
had
immediately
take
up
and we
to
tion.
In the present case there appears to have been outbreak and rebellion. Griqualand East, it is very true, might
be part of the British Empire, but it is a question whether,
upon, the annexation of that country, if there was any person
resident there, who from the first repudiated that he was a
British subject, and repudiated the act of annexation, he
could now be brought in as a British subject. In applying
for a writ of habeas corpus these men ought to have admitted
that they were British subjects, that they had consented to
the annexation, and lived in the country subject to the laws,
and were therefore entitled to come and ask for habeas corpus
on those grounds, so that they might be brought to trial.
The Court has the warrant of the Colonial Secretary for the
detention of these men as prisoners of war, and under all the
circumstances they are not entitled to their discharge without
in the first place stating that they are British subjects.
in the case of uncivilized states.

Stochenstriym applied for costs of the application.

Upington, A.G., for the Crown, opposed.
cited where costs

De

No

case could be

had been given on a writ of habeas

Villiees, C. J., said

:

corpus.

—The Crown has acted bona

fide

no reason why the rule that the
Crown pays no costs should be departed from. Besides, had
the application been unsuccessful, no costs would have been
given against the petitioners. Costs must be refused.

in this matter,

The

and there

petitioners,

is

who were

in Court, were brought forward

and discharged from custody.
Fairbbidge, Arderne, & Scanlen."!
Reid & Nephew.
J

["Applicants' Attorneys,

LCrown

Attorneys,

;
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In re Brown.
Attorney's Clerk.

—Enrolment of

Articles.

—Bule of Court,

No. 213.

The 213th Bule of Court, as to the enrolment of articles of
service is imperative ; and the accidental omission of registration cannot he remedied by the Court.

A

petition was

presented to the Court from William
set forth that petitioner, on the 17th

j^^''\^

Hutton Brown, which

Iii

September, 1875, being then a minor, of his own free will,
and with the approbation and consent of his father, entered
into articles of clerkship with an attorney, W. A. Harries, of
Port Elizabeth, to serve for three years from the 1st September,

1875

petitioner

;

that previous to entering into the said articles

had been in the service

of Mr. Harries as clerk

continually for a period of about five years

;

that the said

were duly stamped and executed that he had well
and faithfully served the whole period of the articles that
owing to an inadvertence and accidental omission the said
articles of clerkship were not enrolled and registered in the
office of the Eegistrar as required by law ; that this was first
discovered when it was mutually agreed that the said articles
should be extended for a further period of two years, owing
articles

;

;

to petitioner not

tion

;

having attempted

to pass the

law examina-

that unless the Court allowed the service under the

said articles to count, petitioner

would be obliged to serve

for a further period of five years, or to serve for three years
and pass the University Matriculation and Law Examinations

wherefore he prayed that the said period of service for three
years be allowed to count, and that the said articles might be
annexed to and enrolled and registered with the fresh articles
entered into by petitioner to serve Mr. Harries for a further
period of two years. The affidavit of Mr. Harries corroborated
the allegations contained in the petition and the affidaAit
of Mr. Scrivenor, one of the witnesses to the articles, stated
;

they were signed and executed in his presence on the 17th
September, 1875.
Cole, for the petitioner, admitted that the 213th Eule of
Court, which was promulgated on the 4th of February, 1845,
and confirmed bv Ordinance No. 22, 1847, was in terms im-

re

Browa

,
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Brown.

but this was a case, if there was any, in which the
ought to be relaxed. It was hard to
make the clerk suffer for what was admitted to be the fault
perative

;

strictness of the rule

of the attorney.

De

—

Villiees, C. J., said
regret we cannot help the
We should be acting in direct opposition to the
rule if we made the order asked for.
:

^^I

petitioner.

—

DwTEK, J., said
It would be well if an Act of Parliament was obtained giving the Judges discretionary powers,
both retrospectively and in future cases.
:

Application refused.
[Applicant's Attorneys,

Eeid & Nephew.]

The Mission Trading

Co.

vs.

Hessel.

HawJcer.

A Hawher

who had sold goods for some months from his wagon
publio
roadway crossing a farm held not liable in an
a
on
action of damages hrought hy a shopkeeper, the lessee of the
property over which the said public road ran.

18>9.
16.

May

The Mission
Trading Co. vs
Hessel.

Louis Hessel was summoned in the Court of the Eesident
Magistrate for Namaqualand, on the 17th March, by the
Mission Trading Company of O'okiep for £20 damages sustained by reason of his having, from the 1st January to date
of suit, " wrongfully and unlawfully carried on, in the public

road at O'okiep, in a certain wagon fixed there for the purpose, the trade or business of a retail shopkeeper, in selling

and disposing of wares, groceries, and other articles under
and by virtue of a retail shop license, or under and by virtue
of a hawker's license, or one or other or both of such licenses,

damage and prejudice of the plaintiffs." To this summons the defendant pleaded the general issue. Evidence
was taken to shew that the plaintiffs, by a contract with the
Cape Copper Mining Company, obtained, together with
to the

Messrs. Webster

&

Co., the exclusive right of trailing at

the mines situated on properties leased or owned by the
said company, of which properties O'okiep was one.
The

defendant had established himself in the public road running over the place O'okiep, near one of the plaintiffs' shops,

75
I

and had

for months sold goods from his wagon, and had
thereby interfered with the plaintiffs' business. After certain proceedings which had been taken against another
trader the defendant had been in the habit every evening

removing his wagon about 200 yards from the stand taken
up by him, and returning in the morning. On these facts the
Magistrate gave judgment for the plaintiffs for £20 damages
as prayed, with costs.
The defendant now appealed.
of

Stochenstrom, for the appellant, submitted that the plaint
in the Court below set forth no -cause of action.

Buchanan, for the respondents, urged that as the plaintiffs
were lessees of the property they could prevent others trading

The defendant might have the right of using the
public road, but he was not justified, simply because he held
a hawker's license, to take up his stand for months at one
thereon.

spot.

—

De Villiees, C.J., said This is one of the most extraordinary judgments that has ever come before this Court for
:

This action was not in the nature of a criminal proit was a civil suit
for damages for having sold goods under a hawker's license
in the public road, and thereby interfering with the monopoly
the plaintiffs enjoyed as lessees of the Copper Mining Company. Assuming that the plaintiffs had all the rights and
powers of the company as owners of the land, still they
review.

secution for selling without a license, but

would have no right to prevent the defendant from carrying
on his business as a hawker in the public road.

DwYEE,

J.,

said

:

—It

is

possible, if the right of road over

the farm was a mere easement, the defendant might be prosecuted for obstructing a public thoroughfare, or he might be
liable in

puts

it

an action

for trespass,

but the very form of this case

out of Court.

Appeal allowed accordingly, and the judgment of the
Court below reversed, with costs.
"1
Appellant's Attorney, Van Zyl.
t Respondents' Attorneys, Reid & Nephew.J
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Tets
Arrest.

The

vs.

Davis.

—Bule of Court, No.

8.

upon which a writ of arrest is sued out must he
positive as to the amount due, and as to the
other particulars required hy the 8th Rule of Court ; and

affidavit

direct

and

if the

affidavit

is

made

by agent of the plaintiff, the

information must be within the knowledge of the agent
himself.

18V9.

May^o.
Tets™. Davis.

An application was made to the Eegistrar on behalf of
Solomon Tets for a writ of arrest against Montague Davis
^^^^ ^^ affidavit made by Mr. J. J. De Yilliers, the applicant's attorney, in which the attorney stated that he had
been informed by letter, and which information he believed
be true, that the defendant was truly indebted to the
sum of £836 16s. Ad. for goods supplied, as
per account annexed, and that deponent had been informed
and believed the plaintiff held no security for the same that
the plaintiff had instructed the deponent to arrest the defendant, as would appear from a telegram annexed, and the
warrant of attorney filed with the Eegistrar; and that
defendant had taken his passage for England by the steamer
to

plaintiff in the

;

leaving that afternoon.

The Eegistrar

refused to issue the writ on the affidavit,

and an application upon notice was made

to the Court.

had a
he was doubtful if the
affidavit was sufficient.
The affidavit was made by plaintiff's
attorney, while the 8th Eule of Court required that it should
be made by the plaintiff or his agent or servant. The attorney
was sufficiently an agent for the purpose.
Upington, A.G., in opposing the application, produced
defendant's affidavit,in which he stated that he was intending
only a temporary visit of three or four months to England,
and that he had left property to the value of £20,000 at the
Diamond Fields that he and the plaintiff were formerly in
partnership, and that he had a claim on the plaintiff in respect
thereof, but as they were brothers-in-law he had not enforced
it
that since the dissolution of partnership two years since
Stochenstrom, for the plaintiff, stated the Eegistrar

difficulty in granting the writ, as

;

;
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no application had ever been made to him by the plaintiff for
the sum now claimed, and he denied he was indebted to the
plaintiff in a farthing that he had advertised his intended
departure, but the plaintiff had not made any affidavit or sent
his attorney any vouchers in support of his account and
that plaintiff's attorney could have no personal knowledge
whatever of the transactions between plaintiff and defendant.
;

;

—

De Villiees, C.J., said It is clear this application cannot be entertained, and that the Kegistrar was quite right in
refusing to issue a writ of arrest on this affidavit. The Eule
of Court requires that there be delivered to the Eegistrar a
:

and positive affidavit, sworn by the plaintiff, his servant or agent, which affidavit shall contain a true description of the person sought to be arrested, a statement of the
true sum due to the plaintiff, the cause thereof, and that the
plaintiff has not any pledge, mortgage, or security for his
demand. There is no such direct and positive affidavit in
this case.
Mr. De Villiers states that he has received a letter
from his agent in Murraysburg, which he believes to be true,
but this is not what the rule requires. Of course an attorney
would be an " agent " within the meaning of the rule authorized to make an affidavit, but it is necessary that the requisite information shall be within his own knowledge.
The
application must be refused with costs.

direct

Writ refused accordingly, with
Plaintiff's Attorney, J. J.

C Defendant's

de Villiers.

Attorneys, Fairbiuixie,

costs.
"|

Ardebne, & Scanlen.J

^^^^:20.
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vs.
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In re Lance.
Attorney

s ClerJc.

— Bule of Court, No. 151.

Act 12, 1858,

sect. 3.

An

attorney's clerk,

who has served under

articles in

England

for two years, may be admitted as an attorney of the
Supreme Court after one year's service in this colony,
on obtaining the law

certificate

required by Act No. 12,

1858.
1879.

The

William Fuller Lance set forth that he had
of Newport, Monmouthshire,
England, a solicitor in Chancery and attorney-at-law, as a
clerk from July, 1862, to March, 1874.
That on the 14th
of March, 1872, he became articled to Mr. Colborne, and
served him under his articles until the 14th March, 1874,
when, owing to failure of health, he was compelled to go
abroad without any prospect of being able to return to England to complete the service under the said articles, which
were thereupon treated and considered as of no further effectThat he had come to this colony in June, 1874, and was
advised that if he was to add a term of service of one year in
this colony to the two years already served in England, and
obtained the necessary certificate in law and jurisprudence,
he could be admitted as an attorney of the Supreme Court of
this colony.
Wherefore he prayed the Court to allow the
two years served under articles in England to reckon as two
years of similar service in this colony, so that upon being
articled for another year to an attorney in this colony he
might be in the same position and entitled to the same rights
and privileges as he would be entitled to if he had been
petition of

served Mr.

In

re

Lance

Thomas Colborne,

articled in this colony for three years.
StocJcenstrom appeared in support of the petition.
The
151st Kule was framed before the Act JSTo. 12, 1858, which
provided for the examination of clerks to attorneys, was

Eule allowed any holder of a certificate of
and jurisprudencfe to be admitted an
three years' service.
When the Kule was

passed, and this

proficiency in law

attorney after

promulgated, articled clerks were required to serve for five
years, and it was provided that any person who had served

79

any period not exceeding four years in Great Britain might
count so

much

of such service as did not exceed four years

23.

In re Lance.

The 3rd section of Act 12, 858,
who passed his examination to be

as service in this colony.

allowed any person

isrg.

May

1

admitted after three years* service, but it did not expressly
refer to service in England.
Counsel submitted that the
intention of the Act was simply to reduce the period of service
required, if an examination was passed, so that as long as an
articled clerk served for one year in this colony, he might
count service ir England for the remainder of the period
requi'-ed.

De

—

Villieks, C. J., said
I think the view urged by the
is the correct one.
The petitioner's service
;

learned counsel

two years may count as if served in this
he serve for one year longer and pass the
law examination, he would be entitled to be admitted.
in

England

for

colony, so that

if

Ordered accordingly.
[Applicant's Attorneys,

Tredgold & Huix.]

JOEDAAN AND OTHEKS

VS.

WiNKELMAN AND OTHERS AND

THE Colonial G-oteenment.

—Prescription.—Negative
—Judgment of Landdrost and Heemraden.

Water-rights of lower ^proprietors.
servitude.

The user for

the purposes

of irrigation for a period of thirty

years and upwards hy lower riparian proprietors of the
water of a stream which had been allowed to flow down to

them free and unobstructed, does not per se confer an them
a prescriptive right against the upper proprietor, to prevent him from making any use of the water ; but the
parties

are thrown bach on their

ordinary rights as

riparian proprietors.

A

negative servitude cannot be acquired by prescription, unless
there has intervened some act by which the person claiming
it

has asserted

it,

and

the opposed

party has yielded

to that

assertion.

18?9.
IVIay 20.
„ 21.
„ 23.

Jordaan and
others

The Commissioners

of

Crown Lands,

Colonial Government, together with

as representing the

W. Winkelman, M.

Tri-

vs.

Winkelman and
others and the
Colonial

Government.

80
i879.__

May

20.

„
„

21.
23.

others

vs.

loff, F. Kossatz, C. Hebbler, and S. Bleuler, the defendants,
were summoned to answer J. P. Jordaan, F. P. Le Koex, and
D. S. Botha, the plaintiffs, in an action for damages, for an

interdict, for a declaration of rights,

The

obhers ana the

Government,

plaintiffs' declaration

and

for other purposes.

set forth that

they were the

joint-owners and occupiers of the farm Wyzersdrift, and that

the defendants Winkelman and others were the occupiers as
lessees from the Colonial Government of certain lots of
Crown lands forming part of a piece of Crown land known

Jan du Toit's Eiver Outspan ; that a stream known
the Jan du Toit's Eiver rises in the Leeuwkloof, and after

as the
as

crossing certain other farms, flows

Crown lands

and over the

to

plaintiffs are of

common

over the said piece of
farms; that the

plaintiffs'

right entitled to the free and unob-

and from the said piece
and over their said farm and that moreover they have, for a period of thirty years and upwards,
uninterruptedly used, and have thus by prescription become
entitled to use, the whole of the water of the said stream
flowing as aforesaid yet the defendants Winkelman and
others, well knowing the premises, on the 1st December, 1877,
wrongfully and unlawfully erected certain dams across the
said stream upon the said piece of Crown land, and kept the
same so erected until the commencement of this suit, during
all which time the water of the said stream was obstructed
and entirely prevented from flowing to and over the plaintiffs'
farm, and the plaintiffs were prevented from using the said
water either as they were entitled as of common right or by
prescription to use it, to irrigate their gardens and orchards
and cultivated lands, and for other purposes, in consequence
structed flow of the said stream over
of

Crown land

to

;

;

whereof they suffered damage in the sum of £300. Whereit be declared the plaintiffs were
entitled by prescription to the whole of the water of the said
stream that the defendants be prohibited by perpetual interdict from again interfering with or obstructing the flow of
the said stream ; that the defendants Winkelman and others
be condemned to pay the plaintiffs the sum of £300 as

fore they prayed that

;

damages; and

for further

and other

relief,

with costs of

suit.

The defendants pleaded the general

issue.

appeared that in 1822 the then owner of the farm
Wyzersdrift, from whom the plaintiffs derived their title, had
It

81
entered into an agreement with the owners of two other farms
situated higher up on the Jan du Toit's Kiver, to divide the

stream of water between them, and that this agreement was
made a iudgment of the Court of the Landdrost and Heemf
raden for the district of Worcester. This agfreement had
since been adhered to, and the two upper proprietors had
always allowed the proportion of water agreed upon to flow
down, which water, after crossing a certain piece of Crown
land, situated immediately below their farms, flowed on to
the farm Wyzersdrift, and had there been used for irrigation
and other purposes. The Crown land in question had been
set apart for an outspan, and though the water flowing across
it had been used by the public for drinking purposes, tliere
had apparently never been any water led out for irrigation on
the outspan. In 1877, the Government cut up a portion of
the outspan into lots, and located thereon the defendants
Winkelman and others, and certain other German immigrants.
These Germans commenced building hiits and
planting market-gardens, and used a portion of the water of
the Jan du Toit's Eiver, both for domestic purposes and for
-,

.

i^

irrigation.

The

,

plaintiffs objected to this use of the water as

an infringement of their rights, as they claimed the whole of
the water which came down the stream from the upper proprietors by virtue of the judgment of the Court of Landdrost
and Heemraden of 1822. They obtained an interdict pendente lite against the defendants using more than half the
stream.

Leonard (with him GregorowsM),

for the plaintiffs,

to prove further, that even if the plaintiffs

proposed

had not a right

to

the whole of the water of the stream, yet that the defendants
had made use of an unreasonable quantity of the water.
Upington, A.G. (with him Innes), for the defendants, objected
that this was not open to the plaintiffs on the form of the

He

submitted that the evident intention of the
plaintiffs in this action was to establish a right to the whole
of the water of the stream, and that the prayer of the declaration was limited to this. If the plaintiffs were now allowed
to change their claim into one for only a reasonable proportion of the water, and to shew there had been an unreasonable use made of tbe water on the outspan, the defendants
pleadings.

might be prejudiced

in their defence.

Leonard, in reply, cited the pleading in the case of Hough
S.

0.— Vol.

IX.
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WinkelmHn and,
others and the
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Government,
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Jordaan and
others m.
Wmkelman and
others and the
Colonial

^gy

Merwe

and con-

{Bueli, Reports, 1874, p. 148),

tended that all the precedents justified him in leading the
The declaration in this case clearly
proposed evidence.
-i
as well as by
claimed
by common riffht
stated the plamtiifs
'^
^^

rr

ni

rtiii

•'

.

•'

.

prescription.
'
^

Government.

The Court ruled

that evidence was admissible to shew that

the rights of the plaintiffs at

by an unreasonable use

common law had been

of the water

infringed,

on the Crown lands.

The plaintiffs and the defendants gave very conflicting
statements as to the quantity of water used on the outspan.

On some

occasions

when water was used

for irrigation

by the

defendants, though sufficient water for his use reached the
portion of the farm Wyzersdrift, occupied

Jordaan,

little or

no water flowed down to

by the

tlie

plaintiff

portions of the

farm occupied by the other plaintiffs. It was alleged, however, that this was due to the fact that the watercourse had
not been cleaned and put in order, in consequence of which
the water was lost by absorption and leakage. It was shewn
that the proprietors of the two farms situated above the outspan took out of the stream a very large quantity of water,
far in excess of their requirements.

The extent of the plain-

farm was stated to be about 2000 morgen. The portion
of the outspan allotted to the immigrants was about 200
morgen in extent. It was stated incidentally that two dams
had been placed some time since on the Crown land for the
purpose of keeping the whole of the water coming down the
stream in one channel, so as to run down to the plaintiff's
land, and- that these dams had been broken down by the
defendants when irrigating their lands. After the action had
arisen, Mr. Gamble, the Grovernment Hydraulic Engineer,
visited the locality, and reported that the water supply was
very considerable, and that the quantity then used by the
Germans was reasonable.
He attributed the scarcity of
water on the land of the lower proprietors to the bad state of
tiff's

their water furrow.

Leonard, for the plaintiffs, contended that his clients had
acquired a prescriptive right to the summer flow of the river
in its full extent.
It was quite competent for a lower proprietor to acquire a prescriptive right against an upper proprietor.

As

a broad proposition, every right

which one man

83
could have against another could be acquired by prescription
unless there was some law against it.
Voet, 8, 3, 6, was
always quoted as an authority against the power of a lower
proprietor to acquire a right against an upper proprietor, but

dictum of Voet was not borne out by the passages in the
Code to which he referred as authorities for his statement
and moreover, in this Court itself, great doubt had been
thrown on the soundness of this opinion of Voet's, notably in
the case of Vermaak vs. Palmer {Bueh. Reports, 1876, p. 25).
The judgment of the Court in the last-mentioned case also
shewed that a servitude could be acquired by a lower proprietor, and this was in accordance with the Code, 3, 34, 10,
and 3, 34, 7. Prescription was allowed to give a title because
it would be a gross injustice to disturb arrangements which
had been permitted for a long time founded on the use of a
right, and it would be equally unjust to disturb the arrangements of a lower as of an upper proprietor. Peregius in Cod.,
3, 34, 11, supported the right claimed for the plaintiffs, and
the same rule apparently prevailed in English law {Addison
on Torts, p. 121
Sampson ys. Hoddinott, 1 C. B., N.S., 590).
The fact that the land in question was Crown land did not
put the parties in any different position from what would
have been the case had the land been private property {Voet,
43, 3, 11). Voet, 44, 3, 9, gave the ordinary conditions upon
which prescription would run and in 41, 2, 11, he shewed
the manner in which quasi possession of a right could be
acquired, namely, by simple user.
Counsel admitted that
the Court of Landdrost and Heemraden was not an executive
body, but only a judicial one, and therefore only bound the
parties who came before it, but the judgment of that Court
shewed what the division of the water was, and was a public
claim of a right which had been asserted ever since and it
further appeared that the plaintiffs had actually gone on the
Government land and built dams there, so as the more
effectually to obtain the water ^claimed by them.
If, however, the Court should hold the plaintiffs had not an absolute
right to the extraordinary use of the whole of the stream,
and threw the plaintiffs back on their common law right,
there had been an unreasonable user on the part of the
this

;

;

;

;

defendants.
JJpington, A.G., for the defendants, drew a distinction
The servitude
between positive and negative servitudes.

G
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'sjs.
30.
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Jordaan and
,

others w.

others

and the

Government.
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nther^ m.
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others and the

Governmant.

sought to be established in this case was a negative servitude and when what was claimed was a right of prohibition,
mere sufferance or occupation was not of itself sufficient to
-,,11
i-i*,
establish the right, but there must be a previous distinct
ttt
y^
n cm t o Ti
T
rn
prohibition {yan Leeimen s Uom., Z, oU, 10, iiiTiglisa i.rans.
The same vicw was taken by Foei, 8, 4, 5. Accordp. 197).
;

.111

1

•

.

/
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•

l

i

ing to English law a prescriptive right, irrespective of statute,
was founded on the fiction of law that it presumed a previous
grant or permission, but that was only a presumption, and
In Addison on Torts, 4th ed.
was open to be rebutted.
p. 114, the English rules were clearly laid down, and by
it would also appear that to acquire such, a servitude there must be knowledge on the part of the person
The fact of a judgment of
against whom it was claimed.
the Court of Landdrost and Heemraden having been given
was not of itself sufficient notice that the parties were going
Muhlento extremes against the right of the Government(Also on
bruoh, vol. 2, p. 126, defined a negative servitude.

those rules

this subject vide Huber, vol.

i.

p.

137, b. 2,

tit. 3, §

10.)

It

was worth consideration whether a servitude such as the one
claimed would run against Crown lands in this colony. There
was no doubt in certain cases prescription did run against
the Crown.
Voet laid down that such property as may be

by the Crown may become the subject of prebut whether by mere sufferance on the part of
the Crown with reference to its Crown lands a prescriptive
right could be created was a very doubtful question. In
Scotland an Act was passed allowing prescription to run
against the Crown, but it was doubtful if even with this Act
in Scotland a negative prescription would run against the
Crown (3 Burge, p. 61). In weighing the views of the diftransferred
scription

;

it would be worth consideration what would be
the effect of such a prescription running against Crown lands.

ferent Jurists,

In Boe

d.

Wm.

tinction was

and such

as

IV. vs. Boherts, 13 M. & W. p. 533, a disdrawn between.acts which were a mere trespass
were done in the assertion of a right. (Et vide

Huber, vol.

2, p. 301, b. 8, tit. 1, § 9.)
As to whether the
immigrants had made a reasonable or unreasonable use of

the water, the evidence
defendants.

was strongly in favour of the

Leonard, in reply, referred to Voet, 8, 4, 4, to shew that
knowledge by the owner of the servient tenement was not

—
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required.

All that was necessary was that the servitude be

exercised as oi right, and that there be no concealment.
j^

„'

21.

Jordaan and

1

-I

isrg.

VUr. adv. VUlt.

others

w

Winkelman and
others and

Postea

(May

27).

De Villiees, C.J.,in delivering the judgment of the Court,
said

:

In this case two important questions arise, the one being
a question of law and the other a question of fact. The
question of law is whether the plaintiffs, proprietors of the
farm Wyzersdrift, through which the Jan du Toit's Eiver
flows, are entitled to restrain the defendants,

who are German

immigrants located by the Government on a public outspan
place situated higher up the river, from using any portion
of the water flowing in the river for irrigation purposes, on
the ground that the plaintiffs and those from whom they
derive their title have for a period of upwards of thirty
years used, and asserted their right to use, for purposes of
irrigation, all the water flowing

The question

of fact

is

down

to the outspan place.

whether, assuming that the defen-

dants are entitled to a reasonable use of the water for irrigation purposes, they have made an unreasonable use of it.
It appears that in the year 1822 an agreement was entered
into between the proprietor of the farm Wyzersdrift and
the proprietors of two farms situated above the outspan place,
by which they agreed that all the water rising on certain
situated above and flowing down the river
should be distributed between the three farms in such a
manner that the farm Wyzersdrift should receive a little
more than either of the two upper farms. This agreement
was confirmed by a judgment of the Court of Landdrost and

Crown lands

Heemraden

May, 1822, and has
by the successive owners of the three

of Worcester, on the 13th

since been observed

The plaintiffs' Counsel did not contend that this
farms.
judgment is binding upon the Crown, which was no party to
the agreement, but he maintained that inasmuch as the
and their predecessors in title have since the date
of the judgment used as much water as they required for
plaintiffs

purposes of irrigation, and have always adhered to the disby the Court of Landdrost and Heem-

tribution approved of

tlie

Government.

1879.
21!

..

—

-

others us.
yy ickBliHiiii find

others

and the

Government,

raden, they have acquired a prescriptive right to prevent the
occupiers of the outspan place from interfering with the
of the stream as

it

passes through the

German

flovy

location.

Some evidence was forthcoming

to shew that the proprietors
have constructed a dam across a rivulet at
a point where it leads out of the Jan du Toit's river on the
location, the object of this dam being to prevent water in the
stream from flowing down this rivulet, but it was by no
means clear when this dam was constructed, nor was any
other evidence produced to shew that the owners of Wyzersdrift have during the period of prescription constructed any
watercourse or committed any other act of trespass upon the
outspan place for the purpose of leading the water over the
outspan place on to Wyzersdrift.
In the absence of such
evidence it is impossible to maintain that the servitude of
aquaeductus had been established against the outspan place
.

of Wyzcrsdrift

But the

in favour of Wyzersdrift.

plaintiffs'

contention

was (and this is the really important question of law which
the Court has to decide) that the mere user of the water for
the prescriptive period was sufficient to establish a servitude,
not of aquaeductus in its proper sense, but one which confers
on the owners of Wyzersdrift the right of preventing the
occupiers of the outspan place from interfering with the flow
of the water.
But according to the most approved authorities on our law such a negative servitude cannot be acquired

by

prescription, unless there has intervened

which the person claiming

it

has asserted

it,

some act by
and the opposed

party has yielded to that assertion.

(Neostad. Cur. Sup. dec.
98 Didch Consult., 1, 199
Voet, 8, 4, 5, 3
Surge's Comm.
441 ; Van Leeuwen's Comm. Eng. ed., p. 197.)
The law of
Scotland seems to go even further, for according to Ershine
;

;

;

35) negative servitudes, being incapable of poscannot be acquired by prescription. Some English
authorities were quoted to shew that under the law of
(b. 2, tit. 9, §

session,

England at all events the plaintiff would have acquired the
right by presumption which they claim, but these authorities

me to bear out the contention on the conSampson vs. Hoddinott (1 Common Bench,
N. S. 590), which was also quoted by Mr. Leonard, is an
authority to the contrary.
There Mr. Justice Cresswell,
delivering the judgment of the Court of Common Pleas, laid
do not appear to

;

trary the case of

down

the law as follows

:— "

It appears to us that all persons
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having lands on the margin of a flowing stream have, by
nature, certain

rights to use the

water of that stream,

whether they exercise those rights or not; and that they
may begin to exercise whenever they will. By usage, they

may

acquire a right to use the water in a

fied

by

manner not justi-

their natural rights, but such acquired right has

no

operation against the natural rights of a landowner higher
up the stream, unless the user by which it was acquired

he himself has made of the stream, or
presumption of a grant,
and so render the tenement above a servient tenement.
If the user of the stream by the plaintiff for irrigation was
merely an exercise of his natural right, such user, however
long continued, would not render the defendant's tenement
a servient tenement, or in any way affect the natural rights
of the defendant to use the water. If the user by the plaintiff
was larger than his natural rights would justify, still there
is no evidence of its affecting the defendant's tenement, or
the natural use of the water by the defendant, so as to render
it a servient tenement." But the argument of the plaintiffs'
Counsel which impressed me most forcibly at first was that
part which was founded on the judgment of this Court in the

affects the use that

his

power

case of

to use

Vermaak

it,

vs.

so as to raise tbe

Palmer and the authorities therein cited.

In that case, however, the Court merely decided that the
owner of land in which a large and perennial stream of water
rises is not entitled to the exclusive and unlimited enjoyment
of the water if for so long a period as thirty years at all
events, the water has flown

and defined channel

down beyond

his land in a

known

for the benefit of the lower proprietors.

The Court

expressly guarded itself against expressing any
opinion upon the question whether a servitude can be
acquired by prescription in case there has been no adverse

ienjoyment on the part of the person claiming the servitude
as against the rights of the person from whom it is claimed.
It is true that a passage from Perezius' Commentaries on the

Code

(3, 34,

servitude

11) was cited which would seem to imply that a
be thus acquired, but that passage was cited

may

as an authority for the view that the owner of land

necessarily the proprietor of all
for
is

inapplicable to

not
"

term " servitude
and to the case
before
the
Court,
the case
"
right
terms
natural
The
" would have

no other purpose. The

put by Perezius.

is

the water rising therein, and

fact is that the

1879.

May
„

20.
21.

„

^i.

Jordaan and
ottiers vs.

Wiukelmanand
and the
Colonial
(jovernnient.

other.-f

The
been more appropriate than the term "servitude."
object of inquiring into the length of time during which

is^si-

?
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Mher?«.
others

and

tiie

(jovernment.

the water flowed down to the lower proprietors is not to
ascertain whether they had acquired any prescriptive rights
but lu order to ascertain the nature of the stream. One
of the tcsts mentioned

by the Eoman-Dutch

authorities

(Voet, 43, 12, &c.) to distinguish a public from a private
stream of water is the existiniatio circumeolentiwm, that is
Where, as in
the opinion of those who dwell on its banks.

Palmer, the stream contains a
fact that the lower proprietors
have from time immemorial, or at all events for a long
period, used the water for purposes of irrigation, is almost
conclusive proof that in the opinion of the riparian occupiers the stream is not a private one which the owner of
the case of Vermaak
large

vs.

volume of water, the

it rises can dispose of at his pleasure.
In that case the Court virtually decided that the stream in
question was a public one, and that the defendant was not
the sole proprietor of the water. The decision no doubt
is repugnant to the dictum of Voet in the passage which
the Court quoted (8, 3, 6), if Voet is understood as laying
down that the owner of land on which a stream rises is the
owner of all the water, whether the stream be a public or a
private one.
But if Voet's remarks are limited to private
streams rising on a person's land, then the discrepancy will
disappear altogether. That they ought to be thus limited
is clear from other passages in his Commentaries, where he
holds that the proprietor of land on the banks of a' public
stream may be restrained from diverting all the water or
from altering the course of the stream, and does not reserve
the rights of the person on whose land such public stream
takes its rise (See Voet, 43, 12, and 43, 13). It follows from
what I have already said that in my opinion the plaintiffs
have not established any prescriptive right to restrain the
defendants, as occupiers of the location, from diverting any
portion of the water from the Jan du Toit's Eiver for purposes of irrigation. The parties are thus thrown back upon
their ordinary rights as riparian proprietors, and the only
remaining question between the parties is thus reduced to
this single point,
have the defendants used the water as
any riparian proprietor may use it, or have they gone
beyond that ? It appears to me, on the evidence, that these

the land on which

—
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German immigrants, being

strangers in this country and
ignorant of the immense value of the water to the lower
proprietors, did make a reckless and unreasonable use of the
,
~,
,
„ _
water, ana were not sulnciently caretui to return the water
.

,

than that which irrigation had
caused. For these acts of the defendants, so injurious to the
rights of the plaintiffs, I should have been prepared to award
damages to the plaintiffs with costs, but as my learned brethren
are not satisfied that the evidence has clearly established an
unreasonable use of the water, the result will be that there
must be absolution from the instance, each party paying his
own costs. The Court, however, is of opinion that the interdict already granted ought to be continued, pending the
continuation of which the Court desires that a competent
person should be appointed by the parties, say Mr. Gamble,
after due examination, to report to the Court what would be
a fair distribution of the water between the plaintiffs and
the defendants, taking into account the nature of the soil
over which the stream flows, and the total extent of land
belonging to the parties respectively, the comparative extent
of land capable of being brought into cultivation, and the
distance the water has to flow before reaching all the plain-

to the stream with

tiffs'

it

no other

cultivated lands.

will be

loss

After the presentation of that report

competent to either party to apply to the Court

in regard to the further continuation of the interdict, or to

the alteration of the terms of the interdict.

Absolution from the instance granted accordingly, each
party to pay their

own

costs.

Attorney, C. C. dk Villieks. T
L Defendilnts' Attorneys, Reid & Nephew. J

rl'laintiffs'

wis.

„

21.'

—

23.'

Jordaan and
others us.

others

and

t.ie

Government,
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Patekson

The Umzinto Sugae Company.

vs.

Bule of Court No. 38.— Appeal.
The 38th Bule of Court, requiring a recognizance to prosecute
an appeal to the Privy Council to be entered into within
three months after leave to appeal has heen given, is imperative ; and where no recognizance is entered into within the
time specified the leave will he recalled.
18M.

—

'

Uni5'nto"siisar^

Company.

The plaintiff Paterson had brought an action against the
Umzinto Sugar Company, which was tried during the last
Novcmber-December Term, when judgment was given for the
(jefendauts with costs.

Thereafter (on the 13th of January,

1879), Paterson, upon petition, obtained leave to appeal to the
Privy Council but since then he had failed to find security
;

as required

by the 38th Rule of Court, or

to take

any

further

He was now called upon by the

steps to prosecute his appeal.

defendant upon notice to shew cause why the leave to appeal
should not be recalled, and the appeal disallowed with costs.
Jones, for the applicants, moved upon an affidavit setting
forth the above facts.
TJpington, A.G. (with

him

Cole), for

the respondent, stated

that the respondent had left the colony for England, and his

attorney was without instructions with reference to the
appeal,

the

first

and suggested that the respondent be allowed until
day of next term to find the required security, failing

which the appeal to be dismissed.
Jones, for the applicants, objected, and submitted that the
38th Eule of Court was imperative that security should be
given within three months from the time that leave to' appeal

was granted.

—

De Villiers, C. J., said I am always very loath to do
anything by which parties to an action are prevented from
appealing against a judgment of this Court, but I am afraid
the Rule of Court on this point is imperative, and we are
:

bound

to accede to this application.

Application granted accordingly, with costs, and appeal
dismissed.
rApplicants' Attorneys, FAiEBniDGE, Arderne, h Scanlen."!
LKespoudeut's Attorneys, Reio & Wepiiew.
J

—

—

&1

POPPE, SCHUNHOFF, AND GUTTEEY
Excise Duty, Act No.

2,

1878.

VS.

MOSENTHAL & Co.

Periculum

rei venditse.

Where a quantity of hrandy had been sold hut not delivered,
and no act had hem, done hy the vendor to shew that he
had appropriated any particular hrandy in his possession
for the purchaser, and after the sale hut before delivery
the Legislature imposed an excise duty on stocks of hrandy
in hand, which duty was paid hy the vendor: Held,

that

hrandy as a risk accruing

to the

the

duty attached

to the

vendor.

This was an action of debt. The plaintiffs declared that
the sum of £1974 18s. 5d. was due to them as the balance
of the purchase price of certain 200 hogsheads of

Cape

brandy, sold by them through a broker to the defendants on
the 6th July, 1878, of which 110 hogsheads were shipped

and delivered on the 18th July, 1878, sixty hogsheads on
the 6th August, and the remaining thirty hogsheads on the

15th August.

The defendants pleaded payment of the claim, with the
exception of the sum of £290 10s. to which amount they
pleaded the general issue.

The plaintiffs' replication admitted the payment, but
again claimed the balance due.
It appeared that on the 6th July last a sale was concluded
by the brokers, Messrs. Bolus Brothers, of Cape Town, acting
for their correspondents, Messrs. Fairbridge & Pettit, of
Port Elizabeth, brokers, of the brandy in question. The
brandy was to be shipped by the plaintiffs, who carried on
business in Cape Town, to the defendant at Port Elizabeth,
at such times as the defendants might direct payment to
be by promissory note at six months from the date of the bill
On the
of lading, or by cash less five per cent, discount.
10th July Messrs. Fairbridge & Pettit wrote from Port
Elizabeth to their Cape Town correspondents, Messrs. Bolus
;

Brothers, to the following effect:

—" You can ship Mosenthal's

brandy by sailing vessel, cheap freight no hurry for it." A
shipment of 110 hogsheads was made per Lady Bird on the
18th July, and invoices were sent to the defendants and a
settlement made. On the 25th July the Excise Bill, Act
;

ism.

—

'

schun'S.'and

Mosenthai&co.

92
i8?9.

—

'

schunToff,'anti

Mosentha[&co.

No. 2, 1878, became law, by which a duty of one shilling
per gallon was imposed on stocks of brandy on hand.
The plaintiffs paid the duty on the remaining ninety hogsheads, which they afterwards shipped to the defendants.

The defendants settled for the brandy, but refused to refund
the amount of duty paid by the plaintiffs, amounting to
£291) 10s., and this action was brought virtually to decide
who was liable for the excise duty. In the return of stocks

on hand required by the Act to be sent in to Government
the plaintiffs reported they held ninety hogsheads as haying
been sold to defendants. The plaintiffs advised defendants
Several letters subsequently
of this on the 29th July.
passed, the defendants all through.repudiating their liability

pay the excise duty. The plaintiffs had two produce
After the sale was agreed to, and before the Excise
Bill became law, they reserved a quantity of brandy in one
Besides the quantity required
of the stores to meet the sale.
for the defendants there were about fifty hogsheads in the
same store reserved to meet another order, and fourteen or
There was not, however,
fifteen casks to make up all age.
any marking of the hogsheads reserved for the defendants
until the time of shipment, or anything done to distinguish
the 200 hogsheads from the rest of the stock. The plaintiffs' storeman admitted there was nothing to prevent his
completing the order from any other brandy had he so

to

stores.

desired.

Upington, A.Q. (with

him

Jones), for the plaintiffs, said

that in a previous case in which the question of liability for

had been before the Court, viz., Marais vs. Deare
he had argued that the imposition of an excise
duty was not such a risk as was contemplated by our law
among the risks which attached to property sold and purchased, as it was an act of the Legislature.
{Yoet, 18, 6, 1.)
That argument was not successtul then, but this case was to
be distinguished from Marais vs. Deare & iJietz. In the
former action the brandy sold had to be delivered in certain
quantities every month, and it had remained in bulk in stuk
In this case the brandy was already
vats in Marais' store.
in hogsheads, and had been set apart by the plaintiffs for
the defendants, and was ready for delivery at any time.
The time of the delivery was under the contract of sale to be
decided by the defendants, and the plaintiffs were prevented
excise duty

&

Bietz,
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from taking the benefit of any rise in the market. As the
plaintiffs had done all they could to complete their part of
the contract, the risk, if the imposition of an excise duty
was a risk, was with the defendants. {Voet, 18, 6,4; Von
Savigny on Possession, p. 237.) Natural justice required
that the person

run the

risk.

who alone could reap the advantage, should

(Voet, 18, 6, 9.)

Stochenstrom (with

him

Innes), for the defendants, were not

heard.

De

ViLLiEES, C.J., in giving judgment said

:

—It

necessary to hear Mr. Stochenstrcmi for the defendants.

is

not

Act

No. 2 of 1878, which imposed this excise duty, provided that
all colonial spirits above the quantity of 100 gallons in the
hands of distillers and dealers of every desf^ription should be
chargeable with the duty payable under the Act, and such
distillers or dealers shall within six months thereafter pay to
the civil commissioner, or other officer specially appointed to
receive

it,

the amount of the duty.

Prima facie

therefore,

nnder the Act, the plaintiffs in this case, in whose hands the
brandy was at the time when the Act came into operation,
are the parties who were bound to pay the duty, and it is
for the plaintiffs now to shew that by reason of the contract
between themselves and the defendants, and by reason of
the operation of the law in consequence of that contract, a
different course is to prevail, and the defendants ought to
pay the duty. Had the case been one of first impression, we
should have had no doubt as to the judgment which tlie
Court ought to give. It seems perfectly clear that both
under the Act and under the ordinary law of this colony the
plaintiffs cannot claim from the defendants the amount of
the duty for this brandy, which had not been delivered.
The case of Marais vs. Deare & Dietz seems to me to
decide this point. There is a slight difference between the
contracts in the two cases, because, in the case of Marais the
delivering of the brandy was allowed to extend over a certain time, and part of that time had not yet elapsed when
the excise duty came into operation. But I do not think
that affects the principle in any way. The Court there held
that there had been no appropriation, no setting aside of the
biandy on behalf of the purchasers, and therefore the risk
did not accrue to them, and in so deciding I think the

i8'»-

—
schuniioff,"and

Mosenthal&co.

;
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—

Schunhoff/and
Guttfirv vs.

Mosenthai&'co.

Court acted in accordance with

all

the authorities adduced.

Von Savigny, quoted by the Attorneyin this case at
General, that does not seem to me to apply
!
there
must not only
that
all.
Evory authority quoted shews
the
will on the
an
act
of
appropriate,
but
be an intention to
intended
really
so to
that
he
shewing
part of the seller
appropriate.
In the present case there was no such act
whatever. Nothing was done with the brandy which happened to be in the stores in Castle-street at the time of the

As

to the authority of

M.

purchase, in the

way

of setting

it

•/

aside for the purchasers

and according to one of the witnesses, the casks were not
even marked until the time of delivery. Clearly, therefore,
in the event of a fire having taken place, the loss would have
had to be borne by the sellers and not the purchasers, and,
a fortiori, if a duty came into operation, it' was the person in
whose hands the brandy was at the time such duty came into
effect who had to pay the duty, and not the person into
whose hands it was intended to go. There is nothing to
prevent the plaintiffs in this case from delivering brandy
from any of their other stores, and as there was no appro-

any way, the judgment of the Court should be
the same as in the case of Marais, namely, for the defendants,
with costs.
priation in

FiTZPATEiCK,

DwYEK,

J.,

J.,

said

:

concurred.

—I am of the same opinion that this case

on all fours with the case of Marais. The AttorneyGeneral has argued the case upon the assumption that he
could distinguish between the two cases, but I can see no
is

The principle had been laid down, and
go back to Voet or any other authority,
except the latest authority in our own Court, which is binding, until it is upset by a competent Court of Appeal. Therefore this case, being brought within a precedent already
established, I quite concur that judgment should be for
distinction whatever.

it is

too late

now

to

defendants.
["Plaintiffs'

Attorneys,

Fatrbridge, Arderne, & Scanlen."]
k JJJepuew.
J

LOelendantb' Attorneys, Keid
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HOFMEYE
Slander.

A

siding

Privilege.

made hy a Town

statement

Town

—

VS.

StIGANT.

— Town

Councillor.

Gowncillor at a meeting of the

Mayor

Council, concerning the conduct of the
officer, is

as pre-

a privileged communication.

Where the defendant has charged the Mayor with having made
a false and fraudulent declaration of the result of a hallot,
and it was shewn that the defendant had acted honestly and
with bona fides, in theheliefof the truth of the charge, upon
reasonable grounds, and there being no proof of express
malice, Held,

PATEICK,

— that

the

words

tvere not actionable.

[FiTZ-

J., diss.]

This was an action of damages for defamation.
Plaintiff's declaration stated that before

times hereafter mentioned he was, and

and

,879.

at the several

still is,

the

Cape Town.

Mayor

of

That on the 29th January, 1879, a meeting of
the Town Council was held for, amongst other things, the
election of a superintendent of public works, at which meeting the plaintiff, as Mayor, presided; and at which one
Steensma, one Pfaff, and otJiers, were candidates for the
office, and in order to determine who should be elected,
three ballots took place at the meeting. That on the
28th February the defendant, well-knowing the premises,
and contriving and maliciously intending to injure the
plaintiff in his good name, fame, and credit, and aa such
Mayor as aforesaid, at a special meeting of the Town Council,
in the presence and hearing of divers persons, falsely and
maliciously spoke and published of the plaintiff so being
'*
such Mayor as aforesaid the words following
I say you
not only wilfully but falsely and fraudulently declared that
six votes had been given for Steensma, when only four had
been given, and that five had been given for Pfaff, when six
had been given " meaning thereby that the plaintiff, while
presiding at such meeting of the 29th January, had, as
Mayor, on the occasion of the second of the said ballots,
wilfully, falsely, and fraudulently declared the votes given
for the said Steensma and Pfaff respectively different from
:

;

—

^""^
l\

Hofrneyrra.
**"«"•'"'•

June's
*
•

Hofmeyr M.

^'^^^ *^^ plaintiff knew he had found recorded on the voting
papers put in by the several voters, or some of them, on the
occasiou of such ballot, whereby the plaintiff had been

greatly injured in his good name, fame, credit, and reputa-

both as an individual and as such Mayor as aforesaid,
and brought into public odium, scandal, and disgrace, and
had sustained damages to the amount of £5000, for which
he prayed judgment.
The defendant pleaded, first, the general issue. Then
specially, that at the several times mentioned the defendant
was, and still is, a member of the said Town Council, and
that the words alleged to have been spoken were spoken by
him in his aforesaid capacity as such Town Councillor, of and
tion,

concerning the plaintiff acting in his public capacity as
Mayor, and at a meeting of the said Town Council and
that the said words were spoken by the defendant without
malice, and in discharge of a public duty, and for the benefit
of the public, the defendant bond fide believing the said
words to be true in substance and in fact and the defendant further says that the defamatory matter in the declaration complained of is true in substance and in fact. All
which he is ready to verify. Wherefore he piayed judgment with costs.
:

;

The

was general.
meeting of the Town Council held

plaintiff's replication

It appeared that at the

on the 29th January there were fifteen councillors present,
including the Mayor. A ballot was taken for the election of
a superintendent of public works. There were twenty-seven
applicants.

The

plaintiff,

Mayor, declared
Steensma, four for Pfaff,
vote each to three other
had between the three

office of

who presided by virtue of his
had been given for

that four votes

four for one D. Johnston, and one

candidates.

candidates

A

second ballot was

who had obtained an

equal number of votes but before it was taken, the Mayor
stated that any Councillor could vote for two candidates,
between whom the third ballot would be taken. The result
;

of this ballot the

Mayor declared was that

had given double
Steensma,

five for

third ballot the

three Councillors

and that six votes had been cast for
Pfaff, and seven for Johnston.
On the

votes,

Mayor declared eight

votes for Steensma
In consequence of a statement
made to him the next day, defendant went round to the

and seven

for Johnston.
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Councillors who had been present at the meeting to ascertain

how they had voted. The result was communicated to
Johnston, who at once instituted an action for damages
against the Mayor for wrongly declaring the result of the
third ballot in favour of Steensma, when in fact it was in
favour of him (Johnston). At the weekly meeting of the
Town Council on the 5th February, when the minutes of the
previous meeting were put for confirmation, the defendant

moved

that they be confirmed, with the exception of that

part relating to the appointment of Steensma, which should

stand over until after the decision of the action brought by
Johnston against the Mayor. This was carried. At the
next meeting of the Town Council defendant moved that in
future, on any ballot being taken, two Councillors should be
appointed by the presiding officer as scrutineers. This was
also carried.
On the 22nd February the defendant obtained
from most of the Councillors who had been present at the

meeting of the 29th January declarations stating how they

had voted

at the different ballots taken for the election of
the superintendent of public works. At the meeting of the
Council on the 26th February the defendant moved in terms
of a notice of motion given by him, that a special committee
of the whole Council be appointed to inquire, investigate,

and if possible ascertain how the Councillors present on the
29th January actually voted on that occasion, with the
exception of on the third ballot, the final ballot being sub
judice.
This motion was lost. A special meeting of the
Council was called on the requisition of certain Councillors,
and held on the 28th February, when the defendant moved,
pursuant to notice
" That the Mayor has forfeited the
confidence of this Council by having, on the 29th January,
on the occasion of the ballot for the superintendent of
public works, in his capacity as Mayor and sole scutineer
of the votes taken by ballot; read out on the second ballot
and recorded six votes for Steensma and four votes for
Pfaff, whereas he should have recorded four votes for
Steensma and six votes for I'faff, thereby preventing the
Council on the third and final ballot voting for Pfaff,
and compelling the Council on the final ballot to vote
between Steensma and Johnston, instead of Pfaff and
Johnston." During the discussion the defendant produced'
written declarations made by himself and twelve other Coun:

S.

C— Vol. IX.

—

H

1S79

June

3:

l-!ofme\T

vs.

^Stigaut.
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cillors as to
i-

Hofmej-rDs.

how they had

voted, and in the course of his

remarks made use of the words laid in the declaration. He
^as Called to order, and on his repeating his statement, the
words were ordered to be taken down by the Secretary. The
meeting adjourned without coming to any decision on the
The defendant adresolution proposed by the defendant.
mitted that he had been goaded into using strong language
by the frequent interruptions by the Mayor. From the
declarations it appeared that counting the votes of the Mayor
and Mr. Councillor Louw, who had refused to make any
declaration, only two Councillors had given a double vote,

and that there had been

cast at the second ballot only four

and seven for Johnston.
against
the Mayor, which
brought
Johnston
The action
by
ballot, was tried
of
the
third
the
declaration
confined
to
was
on the 16th May, when the Councillors were examined as to
the way they had voted. It was then stated in evidence
that on the second ballot the votes were, as set forth in the
declarations. As to the third ballot, it was proved that seven
Councillors, including the Mayor, had voted for Steensma,
and seven for Johnston, and one Councillor stated he did not
know for whom he had voted. As Johnston thus failed to
prove he had received a majority of votes on the third ballot
he was non- suited. The evidence taken in that case was
admitted as evidence in this action. One of the Councillors
who had previously stated that he had voted for Pfaff on the
second ballot now deposed tliat he had voted for Steensma,
thus raising the number of votes proved to have been given
for Steensma to five.
The plaintiff deposed that though he
was careful it was possible he might have made a mistake,
but hestronglydenied hehad wilfully madeafalse declaration.
In cross-examination the defendant stated he now thought
it possible a mistake might have occurred through the votingpapers of the diiferent ballots having got mixed. The plaintiff, however, stated that he had destroyed the voting-papers
after each ballot.
It was shown that plaintiff and defendant
had ever since they had been in the Town Council held
different views on the subject of municipal government, and
were not on intimate terms, though they met frequently and
worked together on committees. They had both been canvotes for Steensma, six for Pfaff,

Cape Town in the House of
which had taken place on the

didates for the representati(m of

Assembly, and at the election
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17th May, the defendant was elected and the plaintiff was
unsuccessful,

""9.
..

StoeJcenstrom (with

him Leonard),

for the plaintiff, sub-

*•

HofmByr.
Stigaut.

mitted that the circumstances of the case disclosed sufficient
malice to render the defendant liable, even if the words had
been spoken on a privileged occasion. The privilege had
also been lost by using language much more forcible than
the occasion required. The plea of justification being still
allowed to remain on the record was in itself proof of express

It was not the duty of the defendant to impeach
the Mayor, and his conduct must therefore be narrowly
scrutinized.
The defendant was not acting lond fide.

malice.

(Padmore

vs.

Lawrence, 11 Ad.

&

Ell. p.

380

;

Starhie on

Libel, ed. 1859, pp. 59, 460, 462.)

Upington, A.G. (with

him

Jones), for the defendant, con-

was the duty of every Town Councillor to
challenge the Mayor's conduct when so startling a matter
occurred as his turning four votes into six, as defendant
believed had been done at the time he made the charge.
Defendant had obtained the solemn declarations of the
other Councillors and therefore had good grounds for his
belief.
The defendant having acted lond fide, and in the
performance of a public duty, his remarks were privileged,
and the Court should not too closely scrutinize the language
used.
The plaintiff had failed to prove any express malice
so as to destroy the benefit of the privileged occasion.
(Addison on Torts, 4th ed. p. 779.)
Stockenstrom, in reply, said it was not clear on the evidence
that a wrong return had been made by the Mayor.

tended that

it

—

This is an action
DwYEE, J., in giving judgment said
brought by the plaintiff against the defendant for slander.
The defendant pleads first, that he is not guilty secondly,
and the principal
privilege
and thirdly, justification
point in the case is, whether the defendant, in making the
statements he did, was acting really bond fide, and according
to what he really thought at the time he made the state:

:

;

;

;

There are a great many cases upon the question of
excess, and my first impression was that the language of
Mr. Stigant was excessive. There is no doubt it was
extremely strong, and I think it would have been more
prudent if he had abstained from expressing his feelings in
ment.

H

2
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sueh strong language, but then the question is, whether in
made before the Town Council he was

the statement he

actuated by malice, or whether he honestly and really
believed what he stated to be true, however erroneous in
fact

There

such a statement might be.

is

the

case of

Cromfton, Meeson, dc
Boscoe, which is the leading case upon the point, and that
has been followed by a great many subsequent cases, and
Toogood

vs.

Sfyring,

reported

in

1

the latest case I can find on the subject is that of Spill vs.
Maule, reported in Laiv Reports, 4:th Exchequer, where Chief
Justice

Now

CocKBUEN

lays

down what the law ought

to be.

was one much stronger
than the present. It was a case where a man saw another
drunk, and he immediately accused him, not merely of
being drunk, but of having broken into his cellar and stolen
He mentioned this in
the cider upon which he got drunk.
the presence of another person, and although there was not
the slightest foundation for such accusation, still, it having
been made on a privileged occasion, although it was excessive and there was no evidence of malice, it was held
the case of Toogood

vs. Spiyring

that the question of privilege arose.

Privilege in that case

was proved and the verdict was for the defendant. In the
present case I believe the Mayor acted honestly and honourably, as became his position, and even if he made a mistake,
and he has even referred in his own evidence to the possibility of his having made a mistake, still there was no
ground whatever for attributing to him wilfulness, or what
is necessarily implied theiein, fraud and falsehood
but I
believe also that all through Mr. Stigant was actuated by
the most honourable feelings, and that his sole object, as he
stated in the box to-day, was to arrive at the truth.
Pw'as
so firmly convinced of that, when the evidence for the
plaintiff was closed, that as far as I was concerned,
was
very much disposed to give alisolution fvova the instance.
But after' hearing Mr. Stigant's evidence, and notwithstanding the very able, and upon some points convinciug,
;

I

argument of the learned Counsel who appeared

for the

think that Mr. Stigant ac! ed hond fide all through
and that no malice has been proved, and that therefore our
verdict ought to be for the defendant.
One point I certaiuly
plaintiff, I

must regret

in the case,

of the plaintiff himself,

and that is, that after the evidence
and after the evidence which had

101

been given on the previous occasion, Mr. Stie-ant did not,
like a brave soldier as he is, honourably and straightforwardly come forward at once and withdraw the plea of
justification, and admit that, however mistaken the Mayor's
conduct may have been on the occasion, it was free from
the charge of wilful fraud. On the whole I think our
verdict should be for the defendant.
FiTZPA'i'RiCK,

unhappy

J.,

said

:

—1

regret that I

am

placed in the

position of not being able to agree with

brothers.

The Mayor

my

two

of the city occupies a high, an im-

and an honourable

which might
Cape Town,
and I think great circumspection, great prudence, and great
hesitation I would add, ought to be eniertained by any of
his fellow Councillors before such a grave imputation as
wilful falsehood and fraud is brought against him.
The
ground upon which my learned brother who has just given
his judgment mainly reposes is, that Mr. Stigant honestly
and hond fide believed in the truth of the charge he made
against the Mayor.
I think Mr. Stigant did in one sense
believe in the truth of what he said when he charged the
Mayor with wilful fraud and falsehood, but 1 think his blood
was heated and his judgment upset, and that he allowed
liimself to come to the conclusion he did without that
consideration and caution which was imposed upon him in
consideration of the Mayor's position socially and officially.
I do not at all
I think he spoke hastily and uncautiously.
agree with the learned Counsel for the Mayor that it was
not a privileged occasion. I think it is not only a privilege
for a Councillor to call the attention of his brother Councillors to misfeasance and impropriety, and the uusuitability
of the Mayor for his position, but I think it his bounden
duty if he saw anything wrong or suspicious, not to let
portant,

position, a position

well be an object of ambition to any citizen of

his brother Councillors continue to repose confidence in a

fraudulent

officer,

and not

public to be played with by

to

allow the interests of the

him

at his will

and pleasure

;

but he' should have been well grounded in his convictions,
and instead of charging the Mayor with distinct fraud and
falsehood and perjury, he should have called upon the
Councillors to inquire into his conduct, and act upon the
resolution which he proposed, which resolution, I

en iMssant, did not at

all,

in

my

may

say,

opinion, involve fraud.

I

w'o.

June
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can conceive of a Mayor being an absolutely unfit person
He might be stupid,
for the oiHce, though perfectly honest.
hasty, or ill-tempered, or anything else that would disqualify
him for the discharge of the duties of Mayor, but it is
another thing to charge

him with

distinct fraud

hood, aud wilfully doing an improper act.

I

and

false-

am

quite

aware that there are a great many authorities which could
There is a case
be quoted against me for this opinion.
where a constable was to be elected, and some one objected
to him and accused him of being a perjurer, but that person
did it at the time believing that he was discharging a distinct
duty
but in this case it was all past and gone when
Mr. Stigant proposed his resolution.
It was quite proper
to have the case investigated and the judgment of the
Council taken, but afterwards Mr. Stigant in his speech
makes this charge, and says " I repeat it ; take my words
down."
I think however suspicious may have been the
circumstances of the ballot, there was not sufScient to justify
the defendant, in my opinion, in making this distinct charge
;

Public interests, in my opinion, are well upheld
critics, even honest and lond fide critics, within
of the law of moderation, and therefore, upon
these grounds, 1 regret to say that I find myself unable to
agree that tht-re should be judgment for the defendant.
De Villieks, C.J., said This case has been very ably
argued on both sides, and I confess that after hearing all
•the arguments, I find the case one of ccmsiderable difficulty.
In regard to the law applicable to the case I believe there
is no real difficulty.
It is perfectly clear that the words
complained of were used by Mr. Stigant on a privileged
occasion.
They were used by him as a member of the Town
Council, upon an occasion when he himself brought forward
a vote of want of confidence against the Mayor of Cape
of fraud.

by keeping
the bounds

:

—

Town, and due notice had been given of this motion.
Several Town Councillors had signed a requisition convening the meeting, and when the motion was made by
Mr. Stigant, no objection was made either by the Mayor, or
by any member of the Town Council present, against the
terms of that motion. Now it seems to me that a motion
of this kind necessarily implies some wrongful act on the
part of the Mayor. It is true the motion itself does not
ascribe

any

wilful fraud

on his

part, but the very fact that

.

;
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a vote of want of confidence was to be passed on the Mayor
'
^
.
,
„
lor having made a false return, to my mind implies some
,.

,

.

,

.

.

,

fraudulent or wilful act on his part in making his return.
It IS not as if anything of the kind had" frequently occurred

which case it might be said there had been great
negligence on the part of the Mayor. This notice itself
implied some fraud on the part of the Mayor in this transaction; and no objection was taken to the terms of the
motion.
Then Mv. Stigant, as a member of the Town
before, in

Council, makes a speech in support of the motion, and the

now is, whether in making that speech, the words
he used were too violent for the occasion. To my mind the
whole question resolves itself into this, did Mr. Stigant, at
the time when he used these words, hand fide believe in
their truth ?
If he hand fide believed that he was speaking
the truth, then I think he was perfectly justified in using
them, and he would not have done his duty had he not used
words equal to the occasion.
If Mr. Stigant bond fide
believed that the Mayor of the first city in South Africa
had been guilty of fraudulently and falsely making this
return, it was his duty, for the purpose of persuading his
fellow Councillors to come to the same conclusion as he did,
I cannot, thereto use the strongest expressions he could.
fore, lay any stress on the fact that the words were violent.
If he hand fide believed in the truth of the words they were
not too violent for the occasion, and there is nothing to
It has
prove express malice on the part of the defendant.
been shown that ill will existed between Mr. Stigant and
Mr. Hofmeyr for some time past, and there is no doubt of
it, but we all know how differences in political matters will
lead sometimes ultimately to personal feeling between
parties, and much more so in regard to municipal matters
but the mere fact that there has been ill-feeling between
the parties for some time does seem to me conclusive in the
present case, and if Mr. Stigant had grounds for his belief
the mere fact that there was previously ill-feeling between
himself and the Mayor ought not to prejudice him in this
question

action.
I think there is not sufficient proof of express
malice on this occasion, and any proof which has been
brought forward may be rebutted by Mr. Stigant's assertion
I think that he believed
that he was actuated by bond fides.
what he stated to be true, and then comes the question, had

^is's.
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he sufBcient before him to induce him to believe in the
In the first place, we cannot lose
truth of what he stated ?
in his previous evidence,
that
Mr.
Stigant,
the
fact
sight of
stated he had come to the conclusion that not only the
second ballot was erroneous, but also the third that he had
seen how certain members voted, Mr. O'Eeilly for instance.
Mr. O'Eeilly may, perhaps, by some jugglery have deceived
;

him, but at

all events,

Mr. Stigant came to the conclusion

that there had been a mis-statement of the ballot.

that he went round to the

Town

Upon

Councillors in order to get

from each a statement as to how he voted. These statements were not concealed, but were produced openly at the
meeting, and if these declarations were correct, then there
can be no doubt there was a wrong return, and if there was
a wrong return, any Councillor might lond fide come to the
conclusion that it was a false and fraudulent return, because
a person reading the voting papers, as they were put upon
the table, could not easily make a mistake.
Mr. Hofmeyr
says his eyesight is good, and that he was not likely to make
a mistake in fact, he is positive he did not make a mistake.
Mr. Stigant might say, the Mayor is generally a careful man
and not apt to make mistakes, and here I find that, in spite
of these declarations I have got from various members, there
;

discrepancy in the voting.
I think all these various
circumstances might lead the most honest man in the community to conclude that there had been foul play on the
is this

part of the Mayor.

I

do not

for

one

moment wish

there has been foul play, but the question

is,

to say

Might Mr.

Stigant lona fide have believed that there had been ? If
did, then the words he used were not beyond the occasion.

he

I believe

what

stated to be the law here

by
In looking
over some English decisions, I find also that there the same
law holds good to pretty much the same extent there is
the case of Kershaw vs. Bailey, reported in 1 Exch., p. 743.
There the circumstances were these
There was an appliis

is fortified'

decisions of this Court on previous occasions.

;

:

cation for the office of constable,

—

and a ratepayer objected

Kershaw being sworn, on account of his being a person
not to be believed on his oath. It was stated openly that
he was a perjurer and would swear anything to gain his own
to

Such words were certainly quite as strong as those
ends.
used by Mr. Stigant on the present occasion, and the Lord

105
Chief Baron Pollock ruled that

the statement was land

if

and honestly made, and the defendant thought at the
time it was true, he had a right to make it, and the jury

fide
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should find for him.
If, however, the jury thought the
defendant intended to impute an indictable offence, then
they should find for the plaintiff. The other Judges were
of the same opinion.
In this case I have come to the conclusion that Mr. Stigant stated what he bond fi,de and
honestly believed to

and

lie

and therefore he was

true,

also that the occasion, was a privileged one.

justified,

No objection

was made to the notice of motion, and in urging that motion
upon the Town Council Mr. Stigant was justified in using
the words he did. The judgment of the Court therefore
ought to be for the defendant, with costs.

Judgment

for the

triaintilTa AttTney,

defendant accordingly, with

Horak de Villiehs.

J.

Deleaoant's Attorneys, Faibbridge,

Arderne, & Scanlen.J

Queen
Indictment.

In reckoning the "

costs.

"1

vs.

Allen.

—Induciie. —Rule of Court No.

ten days at least " required ly the

72.

72nd Rule

of Court to elapse between the service on a prisoner of the
ccpy of the indictment and notice of trial and the day
specified for the trial, the

day of trial must

he excluded.

Wliere a prisoner, who had at first objected

to short service of
indictment and notice of trial, afterwards elected to proceed to trial rather than be released on bail and the trial

postponed,

it

short service

was held [Dwyer,
had been cured.

J., diss.]

that the defect of

George Allen, was charged at the Circuit
Port Elizabeth with the crime of murder. The
sitting of the Court was fixed for nine o'clock, a.m., on the
29th April, 1879. The copy of the indictment and notice of

The

Court

prisoner,

1879.

Jane

3.

for

was served on the prisoner at 7.30 a.m., on the 19th
On the prisoner being arraigned and before he
pleaded his Counsel objected to the trial proceeding on the
trial

April.

ground of short

service,

and applied

for the discharge of the

Qneen m. AUen.
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prisoner,

he having been committed

sitting of the last Circuit Court.

for trial

before the

The presiding Judge,

Mr. Justico Smith, offered to postpone the trial until the
next Circuit and admit the prisoner to bail, or to- try the
prisoner then and reserve the point for argument and decision in the Supreme Court. Prisoner's Counsel elected to

and

move

judgment.
A motion
in arrest of judgment was then made and noted, and the
prisoner was sentenced to fifteen years' imprisonment with
hard labour.
proceed with the

The

trial,

to

in arrest of

prisoner was convicted of culpable homicide.

It was intimated

by the Court that

as the prisoner had

been| sentenced, the point reserved could be argued in his
absence.
Stockenstrom, for the prisoner, said the only question before

the Court was whether the ten days' notice required by Eule
The rule required that
of Court No. 72 had been given.
the notice should be served " ten days at least before the
"

day therein specified for the trial." " Ten days at least
meant ten clear davs not counting the day upon which the
In support of
notice was delivered nor the day of the trial.
this contention he referred to the 13th Eule, which required
service of

summons

to be

made

" at least forty- eight hours

before the day therein prescribed" for appearance, upon

which a judicial decision had been given. In the case oiLotz
Saunders and Johnstone, 1 Menz. 127, summonses had been
served at 1 p.m. on the 26th, and the case was not called on
until 4 P.M. on the 28th, and it was held to be short service,
and the summons was dismissed with costs. From Chitty's
Practice, 12th ed., vol. 1, p. 163, it would appear that in
England " clear days " were to be reckoned exclusive of
the first and the last days. " Ten days at least " had not
elapsed between the 19th and the 29th April.
[DwYER, J.
But was the prisoner brought to trial on
the 29th?]
As a matter of fact he was not tried until the next day,
but the rule says it must be before the day specified for the
trial, and that was the 29th.
This objection had been taken
in limine by the prisoner's Counsel, but the learned Judge

V.

:

—

did not decide the point, but reserved

it for

this Court.

"
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Crown, admitted that the cases
decided on the point in England were in favour of the other
side, but he urged that the Court was not bound to follow
those decisions under the special circumstances of this case,
and taking into account the wording of the different Rules
of Court in which days of notice were mentioned.
In the
72nd Eule there was no mention of " clear days," but in
other Rules, as for instance the 3rd Eule of the Eastern
Districts Court, the terms were " clear days."
It was difficult to see how the contention that the words " at least
are equivalent to " clear days " was made out, if the words
were taken in their ordinary acceptation. It would seem
that the soundness of the English decisions was doubted, for
in the case of the Queen v. the Justices of Middlesex (14 L. J.,
Mag. Cases 139), where the matter was elaborately argued, it
was decided that the words "at least " were practically equivalent to " clear days," though Mr. Justice Wightman in his
judgment said if it had been the first case on the subject, he
should have been inclined to doubt whether it should be so,
but he felt bound by the previous decisions. In the case
cited from Menzies the reasons were not given, but most
probably the judgment was based on the authority of those
decisions.
There were other questions which arose as to the
right of the prisoner to bring this matter on appeal in
the way he had done.
By the 102nd and 103rd Rules the
objection must arise upon the indictment as of record, and be
such as would render the proceedings erroneous or defective.
Nothing appeared upon the indictment itself to show what
the service had been in this case. It might be said to this,
what then would be the position of a prisoner who was served
with an indictment under similar circumstances ? The reply
would be, that if he thought proper to plead and stand his
trial he had practically cured the defect of short service.
A
Here the prisoner was
similar rule prevailed in civil cases.
given the alternative to have his case postponed and be
admitted to bail, or to stand his trial, and he elected the
(On the effect of arrest of judgment Counsel cited
latter.
TJpington, A.O., for the

Arclibold, 177.)

Stochenstrom, in reply, said the whole trouble arose from

the negligence on the part of some officer of the Crown, and
it therefore ill-became the Crown to raise the objection which

had been made.

A

prisoner was not barred by his having

i879.
..

Q«cen

vs.

-

9-

Alien,

108
waived his objection. In a recent case, mentioned in the
English Times of the 29th April last, in a criminal proseQueeu^Aikii. cution against Truth, it was held that the prisoners were not
bound by the admission of their Counsel. Though no defect
appeared of record, set the Supreme Court had the right to
1RJ9.

"T

9-

interfere in virtue of its inherent jurisdiction over all inferior

On

account of the defect in the proceedings, he
asked the Court to set aside the conviction.
tribunals.

Cur. adv. vult.

Postea (June

DwYEE,

J.,

9).

said

:

—The prisoner was admittedly put upon

his trial before the ten days after service of the indict-

ment had

elapsed,

and the learned Counsel

for the defence

objected that he had not full notice, and was therefore
He was, however, in no case enentitled to his discharge.
titled to his discharge,

though he might have been

entitled

to have his trial postponed, because he was brought to trial at

the

first

sessions alter his

commitment

;

therefore, two ses-

sions not having elapsed he was not entitled to his discharge

without trial. Then the question arises as to whether he
should be put upon his trial or not. The learned Judge who
presided said, " Let the case be tried, and I will reserve the
point for argument before the Supreme Court;" and now
ihe point comes before us as to what was the effect of ihe
the prisoner not having received the indictment ten
days before he was put on his trial. In considering the
question I think we ought to do so without reference to the
trial,

of days that elapsed.
It appears to me that
one which rather impedes than forwards the
interests of justice
but at the same time there it is, it is
law, and we must abide by it.
The law was made, I presume, in favour of prisoners in favorem vitm, doubtless so
that the prisoner should have plenty of time to bring forward his witnesses. What the precise ground for taking the

actual

number

the notice

is

;

It might be
and had not
time to summons them, and therefore the learned Counsel
who defended the prisoner made his objection. It appears
to' me, and I believe it is conceded, that the full notice was
olijection in this instance

that the prisoner had a

is,

I

do not know.

number

of witnesses,

109
not given, but the trial took place, the prisoner was found
t^*'%
- ^guilty, and the jury brought in what was a very merciful
verdict u'.ider the circumstances.
The prisoner was found Que™ m. AUen.
guilty of manslaughter instead of murder, and certainly it
was homicide of a most aggravated nature, as appeared from
the heavy sentence passed by the Judge who tried the case.
In my opinion the whole proceedings for want of the proper
ten days' notice are invalid, and I think we should do as

was always done by Judges in England before the Act for
Crown Cases Eeserved was passed, that is, that the Judge
before whom the case was tried reserved the point, and he
sat and heard the point argued, and the other Judges sat
They
beside him, not as qua Judges, but as assessors.
advised him and he gave judgment, which, though apparently the judgment of the three Judges, was really his own,
with the assistance of his assessors. If it was thought that
the proceedings were invalid, then they recommended a free
pardon. In my opinion, the proceedings in this case are
invalid.
The indictment had not been served ten days
before the prisoner was put on his trial, and therefore we
shpuld not shrink from doing what I consider to be our duty
under the circumstances, viz., to advise the Crown to grant
;

a free pardon.

De

—

seems to

me

clear in this

case that a copy of the notice of trial was

nfit

served upon

Villiees, C.J., said

:

It

It was served at half-past seven on
the morning of the 19th April, and the sessions began at
ten o'clock on the morning of the 29th, but the prisoner was

the prisoner in time.

not actually tried

till

the next day, so that their were ten

clear days between the time of the service of notice

and the

time of the trial but there were not ten clear days before the
day appointed for the trial. Upon this there was an applicationmade by the prisoner's Counsel and the poinc was reserved.
Upon the note of the Judge before us two points arise. In
the first place. Counsel applied for the prisoner's discharge.
Now he might have applied for a postponement of the case,
;

but he could not apply for a discharge. The prisoner might
have been entitled to be let out on bail, and this the Court
offered to do.
The option was given of either being let out
on bail or else that the trial should proceed and the point
reserved clearly, therefore, Counsel was wrong in applying
for a discharge, and if that question only was before the
;

no
19*9.

June
,.

Qneen

vs.
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Allen.
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Court, the Court was bound to decide against the prisoner.
„,
1
1
n
The next question which is beiore us is, whether prisoner s
.

•

1

•

I

Clearly he
Counscl could move in arrcst of judgment.
so, because there was nothing upon the face of
the indictment showing that the prisoner was entitled to his

could not do
discharge.

But one

of the objects of the present application

Court as to whether the
I agree with my brother
DwYEE that it was not given in time, but I am not prepared
to go any further and recommend that the prisoner should

was

to obtain the opinion of the

notice was given in time or not.

If the learned Judge who tried the
and in whose hands the case is still, desires to
recommend free pardon, it is quite competent for him to do
so, but in my opinion the Supreme Court would be travelling
entirely out of its line of duty if it expressed an opinion
upon a point not reserved for its opinion at all. In making

receive a free pardon.
prisoner,

these remarks, I speak also for

my

brother Fitzpatkick.

Application refused accordingly.
[Prisoner's Attorneys,

Faibbridge, Ahderne. & Scant.en.]

—

—

'

Ill

Queen
Ordinance No. 73,

sec.

vs.

Wildeman.

Ordinance No.

17.

1,

1844,

12.

sec.

Arrest of Criminals.

The prisoner escaped from custody, with several other convicts,
and while at large the other convicts stole a sheep. Of
this crime the prisoner was innocent.
The shepherd of the
flock from which the sheep was stolen, while attempting to
arrest the party, was shot hy the prisoner.
On the trial
of the prisoner for murder in shooting the shepherd, it ivas
left to the jury hy the presiding Judge to consider whether
the prisoner knew the ground upon which the shepherd
attempted to arrest him, and the jury found the prisoner
guilty.
Held, that the conviction ought to he sustained,

[DwYER,

J., diss.]

—

Semble. That when a prisoner has heen tried and convicted
on an indictment, hut sentence was postponed pending the
decision of a point reserved, the prisoner should he present
in Court when the point reserved is argued and decided
upon.

The prisoner Wildeman was

tried with another prisoner for

the crime of murder at the last Circuit Court at Beaufort

West, before Mr. Justice Fitzpateick.
It appeared that in July last four convicts, of whom the
prisoner was one, who were undergoing punishment at Beaufort West, overpowered the constable in charge of the hardlabour party, and taking from him his gun, effected their
escape. The next morning they came across a flock of sheep,
and some of the deserters wished to kill one. The prisoner
objected, and afterwards left the others. Two of the deserters
caught a sheep and killed it, but the shepherd coming up
suddenly, they left the carcass and ran away, coming up to
where the prisoner was. The shepherd followed the spoor
of the two men. The prisoner's own statement described what
then occurred as follows
" He (the shepherd) came to us
where we were hiding ourselves. When he was about ten
paces from us I called out to him to stand, and not to come
nearer. He came nearer. I said, Don't come nearer don't
:

—

'

;

i8Y9.
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May

lO.

Junes.

we

you

see

iiiuj

the number, and said, 'See!

I took

are schelms?'

my

hat off and stowed

we are

deserters.'

He

9.

Wiideman.

came within eight paces of us. His wife standing behind
him said, You had better let them go, and give them the
sheep.'
The man did not reply. Maugerman asked him
for lucifer matches.
He threw a box of matches towards
Maugerman, and then rushed at me and caught me. We
struggled together. The others were standing round us.
The man called out to his little brother to come and
help him. Maugerman and Baartman then laid hold of
'

He

the man.

with his

fist,

let

felling

He

Maugerman a blow
him to the ground. He left Maugerman

me

go.

struck

and ran after Baartman. He beat Baartman and left him,
and ran after Pinaar. He turned round and came towards
me. Wlien within four paces of me I shot him." In the
event the jury found the prisoner guilty of murder.
J^risoner's Counsel raised a point of law, and asked that it
should be reserved for the decision of the Supreme Court.
The presiding Judge agreed to reserve the point, and
deferred sentence.
Innes, for the prisoner,

now appeared

to argue the question

reserved.

De

Villiees, C.J.

prisoner

—Can

it

be argued in absence of the

?

Leonard, for the Crown, said that in the cases of the Queen

Philander and the Queen vs. Van Zyl the arguments
were heard in the absence of the prisoners, who were afterwards brought up to receive sentence. In the case of the
vs.

Queen

vs.

Mrs. Manns, for murder, the argument took place

in her absence.

—

De Villiers, C.J., said In Mrs. Manns' case, if I am
not mistaken, she was sentenced at the time of the trial, so
that in that respect it differs from this.
In cases in whi(;h
:

I have reserved points of law I have always passed sentence,
in view of a difficulty arising.

The

Court, without ruling that

it

was absolutely necessary

that the prisoner should be present, ordered the case to stand
over, as

Court.

it

would be more desirable that he should be in

—

:
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Postea (June
5),
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^

The

1979.
20.

May

June

-^

prisoner having been brousrht forward,

Tnnes, for the prisoner, stated that the point of

Oueen

had been reserved. on circuit was to the following effect
That the question of the intention of the shepherd in
attempting to arrest the prisoner, was one for the decision of
the Judge and not the jury; and that if the shepherd's
intention was to arrest the prisoner for the theft of the sheep,
.of

:

had been properly left to their decision
prisoner was a deserter, which was a
continuing crime, and his motive in killing the shepherd was
to retain the liberty which he had gained. The law not only
the jury, and that

by the Judge.

it

The

authorized but required the shepherd to arrest the prisoner,

and the law would presume he was doing his duty when he
was killed.
Innes, in reply, cited Taylor on Evidence, section 22.
FiTZPATKiCK, J., said that the view of the prisoner's
Counsel was strongly urged at the trial, and that the question
was, in effect, put to the jury by his Lordship, though
perhaps not in the specific form in which it had been argued

to-day.

The Court desired time to consider the whole evidence
given at the trial.
Cur
R.

adv. vult.

C— Vol..

IX.

I

vs.

wudeman

law which

which crime he was innocent, the killing of the shepherd
was manslaughter only, and not murder. Counsel referred
to Ordinance No. 73, section 17, and Ordinance No. 7, 1844,
section 1 2, and contended that the effect of the evidence was
that the shepherd intended to arrest the prisoner on the
supposition that he was guilty of the theft of the sheep, and
as it was clear the prisoner had not committed this crime, the
killing by the prisoner was manslaughter only. Whether
the prisoner was guilty of any other crime for which he might
lawfully have been arrested would not affect the case (Queen
vs. Budson, 2 Den., 0. 0. E. p. 35).
The question whether
the killing of the shepherd was manslaughter or murder was
one of pure law and though it depended on a question of
fact, it ought to have been decided by the Judge.
Leonard, for the Crown, urged that the question was one for

5.

9_

'
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1879.

June

6),

the prisoner being again in Court,

,

5.

-^
Wiideman.

DwYEB,

—

In this case I have the misfortune to
J., said
from the rest of the Court. The prisoner was indicted
for murder, and tried at the last Beaufort West Circuit
Court, and the question now comes before us as to whether
he should have been found guilty of murder or manslaughter ?
The prisoner, it seems, was an escaped convict, and was with
some others who killed a sheep. The shepherd who was
herding the sheep finding the animal lying dead, rushed up
to where the prisoners were, with the intention of arresting
them. Wildeman, who cried out that he was a deserter, shot
the shepherd, and the question now to be decided is whether
the prisoner really knew upon what crime he was going to
be arrested, whether it was for sheep-stealing or for being an
escaped convict. The learned Judge who tried the case did
not seem to be very certain whether the jury understood distinctly that they were to come to a verdict upon this point.
:

differ

It certainly is a great misfortune that a prisoner guilty of so

great a crime should get off upon a technical point but we
must apply the much hackneyed though true expression,
fiat justitia ruat codum ; and as there is a grave doubt
whether the jury understood what finding they were to
come to, the prisoner is entitled to the benefit of such
doubt, and I therefore cannot be a party to his conviction.
;

—

FiTZPATEiCK, J., said
I wish from my heart I ^ould
hold the same opinions as my learned brother Dwybk does.
:

I did

my

utmosf, as far as

my

ability enabled

me, to put

it

to the jury, yea or nea, was the prisoner about being arrested

being an escaped convict ? I did
specific issue, but in distinct
terms I conveyed it as clearly as I could, and I urged the
jury to adopt my opinion, that if the prisoner believed he
was being attempted to be arrested solely for sheep-stealing,
he was not under those circumstances guilty of murder.
for sheep-stealing or for

not, perhaps, put it to

them as a

The

jury, however, "with the evidence all before them, gave a
general verdict of murder against the prisoner, drawing no
distinction between him_ and the others. There was sufiicient

evidence to go before the jury, to enable them to give an
opinion upon the point, but what their motives or intentions
were I cannot tell. All I can say is, I did my utmost to

'
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induce the jury to find the prisoner guilty of resisting the
arrest for sheep-stealing, but I failed, and as there was
sufficient evidence to enable the jury to decide on this point,
their verdict

ought to be sustained.
ViLLiEES, C.J., said
But for the fact that my
brother Dwyek differed from me, I should have thought
this was the clearest case that could come before any Court
of Justice, and that there could be no manner of doubt as to
what the decision ought to be. There can be no doubt from
the evidence that the prisoner did shoot the shepherd, and
the question now was whether in so shooting him he was

De

:

—

guilty of culpable homicide or of murder. It is pretty clear
that the prisoner was not concerned in the actual killing of
the sheep, and even refused to partake of the meat, so that
this might be left out of consideration altogether.
That he
was a deserter there could be no doubt, and under the law
it was competent for any one to apprehend him, but the sole
question which had to be decided now was the question left
to the jury whether the prisoner knew the purpose for
which the deceased was arresting him. The learned Judge
who tried the case said that practically he left the question
to the jury to decide whether upon the evidence they
believed the prisoner knew that the deceased intended to
arrest him as a deserter, and that question having been so
left, the further question arose, was there sufficient evidence
to go to the jury to justify them in coming to the conclusion

knew the deceased intended to arrest him
Now, upon this point, the evidence is perbecause the prisoner held up his cap and said,

that the prisoner
as a deserter.
fectly clear,
''

am a deserter," and it is not for the Court to inquire
any motives which induced the jury to come to a certain

See, I

into

Altogether it seems to me perfectly clear that this
was a case in which the rule would apply, judex damnatur
cum nocens absolvitur. I hold the verdict to be correct, and
judgment ought to be passed according to law. At tne
same time I understand that my brother Fitzpatkick
intends to recommend to the Governor that the prisoner's
life should be spared, and in any such recommendation I
certainly join, for the prisoner after he shot the deceased did
verdict.

all

he could

to

woman and child.
will

prevent the other
I cannot but

weigh with the Governor.

prisoners

hope that

killing

the

this circumstance

i"9.

jHe'l.

-^

"

wudeman.
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DwYER,

18J9.

June

5'.

J., left

FiTZPATRiCK,

-^
Qneen vs.
Wildeman.

the Court.

J.,

thereupon passed sentence of death upon

in the usual form.
the prisoner
^

The

prisoner was then remoyed.

Deummond

vs.

Alpass.

Interdict.

Where a

hill

of sale of certain goods had been signed, hut no

delivery of the goods took place, the Court, in the absence
of any allegation that the holder of the hill of sale would
be remediless, refused to interdict the sale

The applicant Drummond obtained from one

18M.

—

^™AiprM.

of the goods.

and
"'"

S. K. Allpass

his daughter, then a minor, a bill of sale, dated the

27th May, 1874, of certain furniture, in consideration of the
sum of £100. On the 7th June following he leased the furniture by written agreement to Allpass and his daughter.
Some time after Allpass died, and his son, the respondent,
was appointed his executor. The respondent advertised the
furniture for sale, upon which the applicant obtained a rule
nisi interdicting the sale.

Innes, for the respondent, appeared to

show cause

against

the rule, and produced afSdavits setting forth that at the
time the bill of sale was entered into Allpass was suffering
effects of drink and not competent to transact
and that no delivery of the property ever took
place that the lease by applicant was not bona fide, and no
rent had been paid to him.
Counsel contended that under
the circumstances the applicant had no right to the articles
mentioned in the bill of sale, and that if he brought his
action for specific performance the defendant by law would
have the option of delivering up the goods or paying damages

from the
business,
;

id quod interest (Voet, 19,
GregorowsTii,

for

1,

14).

the applicant, was unable to produce

answering afSdavits, owing to the absence from his residence
of the applicant, who had gone up the country ; but he contended that as there had been an actual sale, the applicant
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was entitled to

on the delivery of the

insist

specific

goods

ISTS.

June

12.

sold.

Drummond

vs.

Alpass.

De

—

Villiebs, C.J., said
The proper course is for the
J applicant to bring his action
for specific performance or for
:

damages

for non-delivery of the goods.
It does not appear
that the goods mentioned had ever been in his possession.

The Court

will not

now

express any opinion on the merits

of the case, nor go into the validity of the applicant's claim.

There is no allegation that the estate will not be able to pay
damages. The proper course will be to dissolve the interdict

and allow the
remedy at law.

go on, leaving the applicant to his
Costs will stand over pending the result of
Unless an action is brought the respondent
sale to

such action.
will be entitled to his costs as a matter of course.

Kule discharged accordingly.
r Applicant's Attorney, Tkuter.
T
LKespondeDt's Attorney, Christie.J

King
Plea in abatement.

vs.

Poktee, Hodgson,

—Leave

to

amend.

&

—Bule

Co.

of Court No. 27.

Costs.

Forty-eight hours notice must be given of an a/p^plication under
the 27th Bule of Court for leave to amend pleadings.

Where
to

the plaintiff, in am, action against a firm, had omitted
join all the partners, and a plea in abatement was filed,

and

the plaintiff applied for leave to

amend, which appliamend-

cation the defendants opposed, the Court allowed the

ment, and gave the costs of opposing the motion against
the defendants.

sued Francis Porter and Charles Hunter
Hodgson, heretofore trading in Cape Town under the style
or firm of Porter, Hodgson, & Co., in an action for the
recovery of certain property or its value. The defendants by
their attorney entered appearance, and before pleading to
the claim, said that at the time when plaintiff's action was

The

plaintiff

1879.

June
Kin{^

5.

„

12.

us

Porter,

Uodgson

&

Cu.

—
118
18V9.

alleged to have accrued, the firm of Porter, Hodgson,

„

consisted of the said defendants together with one

12.

Kinff M.Porter,

Stoin,

&

and that the said Stein had not been joined as a

defendant

;

Co.

Andrew
co-

wherefore they prayed that plaintiff's declaration

The defendants then pleaded over.
costs.
The defendants' attorney was requested to consent to the
declaration being amended so as to make Mr. Stein a party
be quashed with

to the suit, but consent was refused.
Plaintiff's attorney
thereupon gave notice of an application to the Court for
leave to amend to be made on the 5th June.
Leonard, for the defendants, objected to the application
being heard, as the forty-eight hours' notice required by the
practice of the Court, had not been given.

The

application was thereupon refused with costs.

Postea (June 12),
StocJcenstrom (with him Buchanan), for the plaintiff, after
due notice, renewed the application, supported by an affidavit
showing that after service of summons, notice that appearance
had been entered by the defendants was given without any
intimation that all the parties had not been included in the
summons that the late firm of Porter, Hodgson, & Co., had
been dissolved, and that the defendant Porter was the on]y
partner really interested in the subject matter of the suit, and
that Mr. Hodgson, who held Mr. Stein's power of attorney,
stated he was quite willing to allow the amendment and
accept service for Mr. Steinr. Counsel stated that in England
it would have been necessary to have an order of Court to
;

amend

(Chitty's Practice, 12th ed., vol. 2, p. 911), but under
the 27th Eule of Court amendment of pleadings, unless
the parties consented, could be made only by leave of the
Judge.

Leonard, for the defendants, urged that the passage from

upon statute. In this case the plaintiff
might have protected himself by applying for the names of
the members of the firm. The plaintiff had not served
proper process or declared against the proper persons. The
plea of abatement, if successful, went to the whole case, and
Chifty was founded

qualified the declaration.
The effect of this application, if
allowed, would be to set aside on motion that which, if proved,

would quash the whole

action.
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The Court granted leave to amend the summons and
declaration after due notice served on the proper persons.
The

pay the costs of the plea of abatement, but
the defendants to pay the costs of opposition to the appliplaintiff to

's's
.,

King vs.
°

12-

Porter,

^°"

cation.

Amendment

of pleadings allowed accordingly, with costs.

Plaintiff's Attorneys, Faibbridge, Ardehne, & Scanlen.'
t Defendants' Attorney,
Truter.
]

Haisman
Amendment of Pleadings.

vs.

Maasch.

—Magistrate's

Act 20, 1856,

The

sec.

discretion.

—

50.

a Magistrate's discretion, under the 50th section
of Act No. 20, 1856, to allow or refuse an amendment in
a summons, is subject to review ; and where permission to

exercise of

amend had

been improperly refused,

the Court ordered the

amendment

to

and an appeal had,
be allowed, and the

case remitted to the Magistrate for hearing on the merits.

This was an action brought in the Court of the Eesident
Magistrate of Cape Town, in which the plaintiffs summons

upon " Carel Maasch, of Woodstock Hotel," to appear
and show cause why he should not pay £20 for compensation
in damages "for that the said defendant did during the
month of April last keep at large or permit and harbour on
his premises a certain ferocious dog, which dog did, on or
about the 17th April, and in the public streets, fly at, attack,
At the hearing the
bite, and injure," the plaintiff's wife.
defendant's agent excepted to the summons on the ground
" that no place is mentioned to show whether the point at
called

issue is in the jurisdiction of this Court."

sustained the exception with costs.

The Magistrate

Plaintiff thereupon

requested leave, under the 50th section of Act 20, of 1856,
summons by inserting after the word " street,"

to alter the

the words " of Papendorp, in this District," but the Magistrate refused to allow the

appealed.

amendment.

The

plaintiff

now

lan.
J"j|^i3.

^MaS.""'

—
120
i»v9.

.

Maasoh.

'

Buchanan, for the appellant, urged that there was sufficient
on the face of the summons to show that the cause of action
was within the Magistrate's jurisdiction, especially as the
return showed it had been served by the messenger of the
Magistrate's own Court. But if the exception was good, the
amendment could not have prejudiced the defendant, and
ought therefore to have been allowed.
Upington, A.G., for the respondent, contended that the
exception had been properly taken and allowed. Permission
to amend was, by the 50th section of Act No. 20, 1856, in
the discretion of the Magistrate, if it was in a particular not
material to the merits of the case.

Buchanan, in reply, said the Magistrate was bound

to

exercise his discretion in a proper manner.

De

—

The amendment ought to have been
The messenger who served the summons was the

Villiees, O.J.

allowed.

:

messenger of the Magistrate's Court, and in the absence of
any allegation that the matter was not within the jurisdiction
of the Magistrate, he might have assumed that he had jurisdiction.
The record must be sent back with a direction to
the Magistrate to allow the amendment.
FiTZPATKiCK, J., concurred.
DwYEE, J.
The discretion that is given by the Act to
Magistrates is a judicial discretion, and it is as much their
duty to exercise such discretion properly as it is to decide
on any other question which comes before them. (As to
amendment of pleadings vide Tildesley v. Harper, L. E. 3
:

—

Ch. Div. 277.)

Appeal allowed accordingly, with
TAppellant's Attorney, Bcchanan."!
LKespondent's Attorney, ASCHEN. J

costs.

;
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In re Smit.

Bemoval of Executor Testamentary.

An

Executor Testamentary required
should not he removed from
vent

and fled from

office,

to

show cause why he

he having become insol-

the colony.

A petition was presented to the Court on behalf of Frans
Jacob Broers, one of the trustees of the insolvent estate of
G-ert Erasmus Smit, in which it was stated that the insolvent
was appointed executor under the joint will of his father and
mother, and that he had fled from the colony and was now
beyond the boundary. Petitioner's af&davit set forth that
the insolvent was entitled to land bequeathed under his
father's will, and that the insolvent's appointment of executor was an impediment to the transfer of the said land,
which was necessary to be made before it could be realised
for the benefit of his creditors, and- that it was therefore
necessary he should be removed from his office and another
executor appointed.
Stockenstrim, for the petitioner, referred to the case of

Esterhuysen, Buch. Eeports, 1874, p. 1. In the present case
the whereabouts of the insolvent were not known.

upon the insolvent
show cause why he should not be removed from his office

The Court granted a
to

rule nisi calling

the rule to be served personally if possible but if that could
not be done, then to be published twice in the Government
;

Gazette.
[Applicant's Attorney, C. C.

de VilliersJ

jl^e'u
In

re

Smit.
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Foueie's Execdteix

vs.

Executeix of Geeeff.

—

Plea in abatement. Registered owners of land.
Remaindermen.

In an action relating

[Dywee,

to servitudes

over land,

J., diss.'] that the registered

—Held,

—
sufficient

owners or the prpper

representatives of the domini are hefore the Court

;

though

of action should he given to remaindermen, in order
that they may intervene should they so desire.
notice

18V9.

juneji.

Hester Petronella Lategaan, in her capacity as executrix
^T^^
j^^^ Ockert Fourie, brought an action in the Circuit
Court at Oudtshoorn against Catharina Elizabeth Beatrice
Lategaan in her capacity as executrix of the late Andries
Gabriel Greef, and others, for the purpose of having certain
rights in certain two farms declared as to a servitude of
The defendants filed pleas in abatement for
right of way.
^^

ExeoutaDs.
"^
^'^GrSffi'

non-joinder of plaintiffs and non-joinder of defendants.
alleged that three sons of the late Fourie,

They

who were

still

living and resident within the colony, were entitled to the

and unencumbered ownership of one of the properties
mentioned, after the usufructuary life interest therein of the
said plaintiff, and that these three sons should, have been
joined as co-plaintiffs. Further that one Strydom, who was
also living within the jurisdiction of the Court, was entitled,
free

and unincumbered ownership of the other property mentioned after

as testamentary heir of the said Greef, to the free

the usufructuary

life interest

of the first-named defendant,

and that he should have been joined

At the

trial of

as co-defendant.

the cause, before Mr. Justice Fitzpateick,

the question of the validity of the pleas in abatement was
reserved for argument in the Supreme Court, and the case

was heard and judgment given for the

plaintiff, subject to

the point reserved.
Stockenstrom (with him Solomon) for the defendants, appeared to support the pleas in abatement. Both the plaintiff

and the defendant were executors, the farms remaining registered in the names of the deceased. Both the plaintiff and
the defendant had only estates for life.
The remaindermen

12c

ought to have been made parties to the suit. (Story s Eq.
Pleading, sec. 144, and note.)
Leonard (with him Innes) for the plaintiff, contended that
the pleas were bad. In this colony all suits relating to land
were brought by the proprietors against the proprietors. By
our law it was very simple to ascertain the proprietors of
land, for only he whose title was registered was considered to
be the dominus. It was not necessary to have any one except
the domini before the Court. Besides both plaintiff and
defendant qua executrices represented the inheritances suf-

They

ficiently to bring all the parties before the Court.

were not suing and sued as tenants

but as executrices.
StocJcenstrom, in reply, referred to Maasdorp's Grotius,

p.

for life,

105.

De

Villieks, C.J., said:

—It

these pleas cannot be sustained.

me

seems to

Though

it is

necessary that the remaindermen should be
I think

it

clear

that

not absolutely

made

parties,

desirable thev should have notice, in order that

they may intervene should they desire to do
EiTZPATEiCK, J., was of the same opinion.

so.

'

DwTEE,

—

This point was fully discussed in the
but there was no actual decision given upon
it, because the parties had the option given them of adding
the representatives of the persons entitled in remainder or
of running the risk of having the case dismissed for want of
parties, and they chose to amend their pleadings. I expressed
J.,

said

:

Letterstedts' ease,

my
to

opinion very strongly in that case that

make

parties all

who were

it

was necessary

interested in the property.

I

cannot therefore concur with the rest of the Court.
Leonard stated that the remaindermen had notice. They
were living on the property, and had been called as witnesses
at the trial.

Pleas overruled accordingly, with costs.
[Plaintiff's Attorney,

Van Zyl.

Defendants' Attorneys,

Tbedgold

"]

ft

Hull. J

1819.

June

14,

Fourie's

Executrix vs.
Executrix of
Greeff.

—

—
124

Ceuse

vs.

Executors op Pretoeius.

Will: construction

Where a

testator

had one daughter hy

of.

his first marriage,

and

afterwards entered into a second marriage hy which he had
issue three sons

and

three daughters,

and in a mutual

will

with the second spouse " the testator " instituted as heirs
" his daughter " hy the first marriage hy name, together

with his spouse and the children of the second marriage,
and then the will contained a proviso " with regard to the
portions

accruing

to

the appearers^ daughters, they the

appear ers declared" that they should he hardened with fidei
commissum, Held that the proviso applied only to the
inheritances of the daughters of hoth the appearers, and
not to the inheritance of the daughter hy the first marriage.

1879.

June

11.

Cruse vs.
Executors of
Pretorius.

The

plaintiff,

George Lymington Cruse, on the 21st

October, 1874, married Gertruida Pretorius (now Cruse) in

community of property, with the full consent of her father.
The said Gertruida was the only child of the late Mathys
Pretorius by his first wife. Pretorius contracted a second
marriage with the defendant Maartje Johanna van Jarsveld,
On the 16th July, 1876, Prein community of property.
and his second spouse executed their mutual ^ill,
wherein the testator, in case of his dying first, instituted as
his heirs his spouse in one-third of the whole undivided
and his daughter by his first marriage together with
estate
his children already or thereafter to be begotten of the
second marriage in equal portions in the remaining twoAnd the testators by the said
thirds, share and share 'alike.
mutual will further provided as follows

torius

;

:

" The appearers further declare their desire to be, that with a view to the
and support of their minor children, the survivor of them
shall be authorised and allowed to retain the whole of their estate under
his or her sole and entire admiuistration, and to remain in the full and
undisturbed possession thereof, and in the enjoyment of the usufruct, or
the rents and profits of their said joint estate, without giving any security
for the same, excepting in case he or she should be minded and desirous of
re-marrying, when he or she shall, one month at least previous to the
hetter education

solemnization of such intended marriage, secure according to law the portions of the

minor heirs by notarial bonds

to be passed

by the survivor in

.
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tteir favour

them the

and provided further, that the survivor

;

shall

pay out to

resptctive portions of the appearars' male heirs on their attaining

the age of twenty-one years respectively, and not before.

" With regard

the appearers declared their will to be, that the survivor shall pay over

when

they get married, the portion of only of such of them as marry by antenuptial contract (excluding their husbands from community of property
•with them) to trustees appointed by such daughters for such ante-nuptial
contract, and that the portions of such of their daughters as marry without
having such ante-nuptial contract, as also the portions of such of their
daughters as shall attain their legal majority before marriage, shall be
entailed with fidei commissum.
Provided always, that as soon as the
latter shall get married by ante-nuptial contract as hereinbefore stipulated,
their portion shall be released from the entail o( fidei commissam, and paid

And

for this

purpose the appearers

authorise and instruct the executors of this their will, and the administra-

pay to such daughters as shall remaiu
marry by ante-nuptial contract, during the time of

tors of this their joint estate, to

unmarrieci, or shall not

their natural lives, annually the interest of their respective portions or in-

heritances from the day they shall have attained the age of twenty-one years.

"

And the appearers further direct, that upon the decease of such daughters

whose portions

shall

be under entail of fidei commissum as heirs before
upon such heirs as they the said

provided, those portions shall devolve

daughters shall have instituted in their respective

wills, or in

any of them dying intestate, then upon such heirs
from their respective estates."

the event of

as can legally claim

Pretorius died on the 8th May, 1877, without alteriug or
revoking the said will.
There were six children of the
second marriage, three males and three females, all minors
and unmarried. The surviving spouse, the said Maartje
Johanna, and the defendant H. B. Humphries, took out
letters of administration on the 25th May, 1877, as executors
testamentary of the late Pretorius pursuant to their appointment as such by the said mutual will. The said Maartje
Johanna subsequently, in the month of December, 1878,
married the defendant P. Watermeyer in community of
property.

The

plaintiff submitted, that according to the true con-

struction

and meaning

of the said will, the share of paternal

inheritance of the said Gertruida (the daughter of the testator
by his first marriage), became due and payable to the plain-

upon the death of the said testator, or otherwise upon
the re-marriage of his widow, the first defendant above
named, absolutely and without being burdened with fidei
tiff

commissum.

"

Expoutors'ot

to the portions accruing to the appearers' daughters, they

over to their trustees as aforesaid.

wis.

Pretorius.
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The defendants contended

i8t9.

--

'

Executors' of
Pretorius.

that according to the true con-

struction of the said will, the plaintiff was entitled only to

the annual interest accruing upon the share, of the paternal
inheritance during the time of the natural liie of the said
Gertruida, and that upon her death her share should devolve

upon such heirs as she should by will appoint, or failing
such will then upon her heirs ab intestato.
The parties agreed upon a special case embodying the
above facts, to be submitted for the opinion of the Court
under the new Eule of Court.
Oole, for the plaintiff, cited from Wigram on Extrinsic
Evidence, prop. II., p. 18, to show that in interpreting the
will the primary sense of the words used must first be considered. In the part of the will instituting Mrs. Cruse, " the
testator " spoke of " his daughter," specially naming her.
Afterwards when burdening the inheritances different language was used. " The appearers " declared their will with
regard to the portions accruing to " the appearers' daughters."
It was perfectly consistent with what might be passing in
the testator's mind to suppose that as his eldest daughter had
married in community of property with his consent, he did
not intend to burden her share. It was for the defendant to
show that the will imposed a burden on the inheritance. If
there was any doubt the rule of law ought to be followed
which would be in favour of a free estate rather than a
burdened one.
Stockenstrom, for the defendants, stated that the executors

had come into Court purely in

self defence.

The amount of

was properly invested, and the question
was whether it was to remain so or be handed over to the
plaintiff.
He submitted it was Pretorius' desire to protect
Supposing Mr. Cruse had
the portion of all his daughters.
died, the words would clearly apply if Mrs. Cruse entered
into a subsequent marriage.
plaintiff's inheritance

De

Yilliers, C.J., in giving the judgment of the Court,
is no doubt that this will is not free from some
difficulty but, after considering the matter, I think the true
said

:

— There
;

meaning of

it is, that the burden of fidei commissum should
apply only to the shares bequeathed to the daughters of
both the testators. The argument of Mr. Cole is correct, that
where it is matter of doubt whether a fidei commissum has

—
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been imposed or not, that construction should rather be
adopted which will give the legatee or heir the property
unburdened. So that if there is any doubt in this case, the
Court ought to give that construction to the will which will
confer a free estate on Mrs. Cruse. This is a proper case for

1879.

June

17.

Cruse rts.
Executors of
Fretorius,

the executors to refer to the Court, so the usual rule as to
costs will be adopted, namely, that they be paid out of the
estate.

Judgment

for the plaintiff accordingly, for

the inheritance

of his wife to be paid absolutely, without being burdened

with fidei commissum

;

costs to

r Plaintiffs Attorneys, Fairbridge.
LDelendants' Attorney, Truter.

Where

•1

vs.

Propetty in ostriches

Trustee op
leased.

the risk

De Wit.

—Insolvency.

had heen leased on half profits, the lirds
uf after the expiration of the term, hut to

ostriches

delivered

of the estate.

Ardehne, & Scanlen.'

Van der Hoeven
N

come out

to he

be at

of the lessee in case of loss or death during the
property in the hirds remains in the lessor, and

lease, the

on the insolvency of the

lessee does

not vest in his trustee.

Failure

to carry out the conditions of the contract for the
proper care and feeding of the hirds is sufficient ground

for rescinding the contract.

A

special case was stated for the opinion of the Court

setting forth the following facts

The

plaintiff delivered to S. A.

Van

de Wit two ostriches, upon
in an agreement in
On or about the

and conditions contained
writing dated the 22nd June, 1877.
certain terms

1879.

June

17.

:

4th of July, 1877, De Wit surrendered his estate as insolvent,
and the defendant was duly appointed his trustee. On the
10th of October the plaintiff wrote to defendant stating that
he considered the contract of the 22nd June cancelled, because
of the failure of the insolvent to feed the ostriches in terms
of the contract, and demanded possession of them.
The
defendant on the 13th of October sold the two ostriches by

vs.

der Hoeven
Trustee of

De Wit.

;
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Van
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Tri^tee of

auction on account of the estate for £77, the plaintiff protested in writina; against the sale.

i/Ti.t

The
i-i

plaintiff alleged

p-it

that in breach of the said agreement the insolvent failed and

neglected to supply the ostriches with proper food, and contended that by reason of the said alleged breach and of the
surrender of the estate he was entitled to declare the agreement cancelled. The questions for the opinion of the Court
were, 1st, Whether by the contract of the 22nd of June the
property in the two ostriches did or did not pass to the
insolvent, and become upon the sequestration of his estate
vested in his trustee for the benefit of his creditors.

Whether the breach

2nd,

of the agreement as alleged, if esta-

blished, afforded sufficient grounds for the relief sought by

the plaintiff or not.

By

the agreement of the 22nd of June, 1877, the plaintiff

declared to have given

De Wit two

ostriches for a term of

four years, on condition of getting half the profits.

De Wit

undertook to give the birds proper feeding, and " to deliver
up the said birds after the expiration of the said term " to
the plaintiff or his heirs. It was further agreed that in case
one or both of the birds should be lost, missed, or should
die, De Wit was to give to the plaintiff another bird or birds
of the same value and age in place of such bird or birds, or
in the event of his not being able to do so, to pay the sum
of £25 for every such bird.
was requested to confine his
He contended that this
was a personal contract with De Wit, and he could not
make it over, and therefore on the ground of his insolvency
alone the plaintiff was entitled to rescind the contract.
StocJcenstrom, for the plaintiff,

argument

to the second question.

Clearly if the plaintiff saw the birds were being neglected,
he could claim them back, and De Wit's act of insolvency
placed it out of his power to perform his part of the contract,
and to feed the birds properly.
Jones, for the defendant, argued that from the whole tenor
of the contract it was clear the risk was thrown on the
lessee, and that consequently the property in the birds had
passed under the agreement, and was now vested in his
(Tuoker v. Austen, Buch. Eeports, 1 868, p. 145
trustee.
McKenzie's Roman Law, p. 204.)

De

Villiees, C. J., said

:

—

It

seems perfectly clear that
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the plaintiff never lost the property in the birds, and never

junl'ir

having, lost the dominium, he could claim back the birds yana^Tiogygn
themselves. On the further question, whether the fact that ^'-^^y^ "*
the insolvent failed to feed the birds is a ground for putting

an end to the contract, I certainly think it is. The questions must be answered as follows the first in the negative,
and the second in the affirmative.
:

Judgment

for the plaintiff accordingly, costs to

of the estate.
Plaintiff's

Attorney, Dd Preez.
Attorneje, Fairbuidge,

t Defendant's
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The Queen

vs.

III.

Camp.

Village Nuisances Act, No. 2, 1855,

sec. 14.

Bischarging

fire-arms.

Shooting at fowls trespassing on enclosed land

is

a " lawful

cause," under the lAth section of Act No. 2, 1855,

for

discharging fire-arms.

The defendant was charged

before the Magistrate at
with contravening the 14th section of Act No. 2,
1855, in having wrongfully and unlawfully discharged a gun
within the limits of the proclaimed village of Wynberg. The

Wynberg

defendant's father had an enclosed garden at

Wynberg, and

being annoyed by neighbours' fowls trespassing therein,
directed his son, the defendant, to shoot the poultry while
trespassing,

which he

did.

This was the offence complained

The Magistrate found the defendant guilty, and fined
him five shillings. The defendant now brought this judgment under review.
of.

Buchanan,
of the

for the defendant, referred to the

Pound Odinance No.

16, 1847,

to

50th section

show that the

owner of enclosed land was entitled to destroy all poultry
The 14th section of the Village
thereon.
altogether
prohibit the discharge of
Nuisances Act did not
of
a
village,
but only without
limits
fire-arms within the
" lawful cause," and the killing of trespassing poultry was
trespassing

such a lawful cause.

K

2

—

jufiz
^^^
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Camp.
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—
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Qole appeared to support the Magistrate's decision, and
urged
that the use of fire-arms in a village, and near the
&
,
high road, was dangerous, and should be discontinued.
_

.

.

The Court held that the shooting of fowls in enclosed and
cultivated gardens was a " lawful cause " for discharging firearms, and quashed the conviction.

Conviction quashed accordingly.
[Defendant's Attorney,

Buchanan.]

Lucas
Survivor

s interest

vs.

Hoole.

in joint estate.

—

Election.

—Lex hdo

edietali.—Act No. 26, 1873.

Where ly mutual

will husband

and

wife, married in com-

munity, institute as heirs of the first dying the survivor in a
child's portion, together with the children of the marriage,
the survivor to retain possession

and

after the death

of

of the joint

estate

for

life,

the survivor the joint estate to he

—

among the children. Held, that as to a child's
and half the joint estate, the survivor was a fiduciary heir, but as to the residue the survivor was merely a

divided
portion

usufructuary.

Where a survivor remarries, and by subsequent testament
revokes his will made with his former spouse, and disposes
afresh among the children of both marriages the whole of
his estate, both property acquired subseqently to the death

of the first spouse, as well as property which formed part
of the joint estate of himself and first wife, the children of
'the first marriage instituted heirs under the first will must
elect

under which will they will

take.

Where a husband, survivor of a previous marriage, on a

sub-

sequent marriage entered into before the repeal of the lex
hac edictali, by ante-nuptial contract irrevocably bequeaths
to his

subsequent wife

estate after his

death

a certain sum, to be paid out of his
upon trust to invest and

to trustees
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'

jpay such wife the

annual

interest,

with remainder over

her children, and the husband died subsequently

—

to

to the

passing of Act No. 26, 1873, Held, that the lex hac
edictali did not apply to the legacy named in the antenuptial contract.

The plaintiffs in this case were Charles Lucas, in his indiTidual capacity and as natural guardian of his minor chil-

wa.
jSiy u!

and Thomas Charles Scanlen, in his capacity as Luca3~Hooie
executor dative of the estate of the late Harriet Cotterill
Khodes Lucas (born Hoole). The defendants were Isabella
dren,

Bruce Hoole (born Findlay), widow of the late James
Cotterill Hoole, and E. B. C. Hoole, in their capacity as
executors testamentary of the estate of the said late J. C.
Hoole and the said Isabella Bruce Hoole and Thomas A.
;

I'indlay, in his capacity as the trustee

under the ante-nuptial

made upon

the marriage of the said J. C. Huole
with the said Isabella Bruce Hoole.
contract

Plaintiffs' declaration set forth, that

on the 31st October,

1846, J. C. Hoole, and his then wife, Harriet Maria Hoole

who were married in community of property,
mutual last will, whereby, amongst other things,
they nominated the survivor of them, with the children
then already begotten, or which might thereafter be procreated during their marriage, to be the sole heir of the first
dying of all his or her estate, one half of the said estate and
a child's portion to appertain and belong to the survivor, and
the residue to their children in equal portions, share and
share alike, the survivor being authorised and allowed to
keep the whole of their joint estate under his or her sole
and entire direction and administration, and to remain in
the full and undisturbed possession thereof, and in the
enjoyment of the usufruct or the rents and profits of the said
joint estate for the term of his or her natural life, and at the
demise of the survivor the said joint estate should be equally
divided amongst their said children then living, or if deceased their issue per stirpes; and by the said will they
(born Ehodes),

made

their

,

further appointed the survivor sole executor or executrix

and guardian of the minor heirs. That afterwards, on the
29th December, 1852, the testator and testatrix added a
codicil to their will, 'but which did not affect this case, and
on the 11th January, 1856, the testatrix 'died, leaving her
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surviving her husband and six children, the eldest of
jvas

whom

the said late Harriet Cotterill Ehodes Lucas (born Hoole).

That the said J. C. Hoole took out letters of administration
under the will, and administered the estate and remained in
possession thereof.
That in February, 1857, the said J. C.
Hoole married Elizabeth Mary Cock, they executing an antenuptial contract excluding community, and settling certain
policies of assurance upon the said wife and their issue.
That the said M. E. Cock died on the 12th May, 1863,
leaving her surviving her said husband and two children,
the issue of their marriage. That in October, 1 864, the said
J. C. Hoole married the said Isabella Bruce Findlay, also
under an tote-nuptial contract excluding community of property from the said last-mentioned marriage, and by the
said contract the said J. C. Hoole, amongst other things,
devised and bequeathed unto the said Isabella Bruce Findlay
the sum of £2000, subject to the condition and stipulation,
amongst others, that the said sum should, immediately after
his death, be paid out of his estate by his executors unto,
and remain vested under the administration and care of the
said

Thomas Anthony Findlay, the

trustee for that purpose

appointed by the said contract, upon certain trusts for the
benefit of the said Isabella Bruce Findlay and the children
of her marriage with the said J. C. Hoole.
That the said
J.C. Hoole and his wife, Isabella Bruce Hoole (born Findlay),

on the 15th day of March, 1866, made their last
and testament, whereby, amongst other things, the said
J. C. Hoole nominated his children procreated in his marriages with his first and second wives, together with the
children of the third marriage, to be his sole and universal
heirs, and appointed his wife and his son, E. B. C. Hoole, to
be the executors of his will and guardian of his minor heirs.
That the said J. C. Hoole died on the 2nd April, 1878, and
thereafter,
will

the said executors thereafter took out letters of administraThat the said Harriet Cotterill Ehodes Hoole intertion.

married with the said Charles Lucas in October, 1863, by antenuptial contract,and that she and her said husband made their
will on the

2nd January, 1869, by which they appointed the
and that she died

survivor and their children their heirs

;

on the 9th February, 1876, leaving her surviving her said
husband and four children, one of whom died shortly after
her mother, on the 20th February, 1876, of the age of two

135
J^^ears of thereabouts.
That the plaintiff Scanlen was duly
appointed executor dative of her estate. That as doubts had
arisen as to the rights of the several parties which it was
desirable to have settled, the plaintiffs prayed the Court to
declare that the children of the said Lucas and his said wife
were between them entitled to one-sixth part of the net joint

Hoole and first wife, Harriet Maria
Hoole, as the same stood at the time of the death of the
said first wife
and that they were also entitled between
them to one tenth part of the net estate of the said J. C.
Hoole as left by him at the time of his death ; and that an
account be taken for the purpose of ascertaining such
amounts. Or otherwise, that it may be declared that the said
estate of the said J. C.

;

Harriet Cotterill Rhodes Lucas was in her lifetime entitled to
one-sixth part of the joint estate of the said J. C. Hoole and

and that such sum was now payable to her heirs.
it further be declared that in taking an account of
the estate of the late J. C. Hoole no more of the sum of
£2000 mentioned in the ante-nuptial contract entered into
upon his third marriage be allotted to the said Thomas
Anthony Findlay for the purposes of such contract than the
smallest portion to which any of the children of the first
piarriage might be found to be entitled.
first wife,

Also, that

The defendants pleaded the general

issue.

All the facts were admitted. Besides the provisions referred to in the declaration, the mutual will of Mr. Hoole
and his first wife contained the following
" In case the
survivor of us shall be minded and desirous of entering into
a second marriage, he or she shall, one month previous to
the solemnization of such intended marriage, be bound and
obliged to cause a just and true inventory to be made of the
:

—

whole of our joint estate ... to ascertain the portions of
the heirs of the first dying and the survivor shall be bound
and obliged, previous to such intended marriage, to pay to
the child or children who shall have attained their respective
ages of majority, or be married, their portions of inheritance
out of the estate of the first dying, and duly to secure,
according to law, the portions of the minor child or children."
Previous to his second marriage, Mr. Hoole passed a deed of
kinderbewys in favour of the children of the first marriage,
but retained the whole estate in his possession. It was
alleged that the value of Mr. Hoole's estate was considerably
;

j„"e'i8'
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greater at his death than
his

first wife.

it

was at the time of the death of
of 'kinderbewys it was stated

In the deed

that the Talue of the joint estate was

£2503

5s. 5d.,

and that

Mr. Hoole, under the joint will, had allotted to himself onehalf of the joint estate, and a child's portion out of the other
half Mr. Hoole and his second wife executed a mutual will
on the 10th November, 1857, by which they declared " to
revoke and annul all previous wills. In the mutual will
entered into by Mr. Hoole and his third wife on the 15th
March, 1866, they declared to annul, cancel, and make void,

and purposes, all wills, codicils, and other testaby them, or either of them, heretofore executed,
desiring that the same shall be of no force and effect whatever."
to all intents

mentary

acts

Cole (with

him Giddy),

for the plaintiffs, said their con-

tention was that the late Mrs. Lucas, supposing her to have

been alive, would be entitled to claim that an account should
be taken of the joint estate of Mr. Hoole and his first wife as it
stood at the time of the first wife's death, and that the amount
of that estate, when so ascertained, should be handed over to her
and the other children of the first marriage. Mr. Hoole had
adiated under the will with his first wife and he had consequently the right to dispose by his subsequent will only such
property as he had acquired after the death of his first wife.
Then, as one of the ten children left by Mr. Hoole, she would
be entitled to her share of the estate bequeathed under the
;

last will to all the children equally.

And

next that the

settlement of £2000 on the third wife was bad by the lex hdc
edictali.
The first contention would be found to have been
decided in Upton's case* which was heard on the 12th October,
1871, where the will was almost identical in terms with the
one now before the Court. As to the settlement on the third

wife, the lex hdc edictali prevented a spouse giving to a
second or later wife, either by gift or bequest, more than
the least share given to a child by the former marriage

(Tennant's Notary's Manual, 3rd ed. p. 62).
It would no
doubt be contended on the other side that this law had
been repealed by Act 26, 1873; but that Act would not
apply. Had the gift been by will, and the husband had died
after the passing of the Act, it might be that as the will
spoke from the date of the death of the testator, therefore

*

See Appendix to volume.

Ed.

:
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but in this case the' gift was made
by an instrument in force at the time of the passing of the
Act and had become a vested right. The ante-nuptial coutract had been executed, and the marriage entered into nine
years before the repeal of the law. As to the claim to share
under the second will while taking the whole of the property given by the first will, the doctrine of election did
the bequest could stand

not apply.

;

Election could only be brought in where the

over which he had
no power. In this case the testator had an estate independently of the one bequeathed by the first will
and
where a testator used words which would apply to property
over which he had a right of disposition, it must be taken
that he was speaking of such property, and not of other property over which he had no power (Jarman on Wills, 4th ed.
vol. i. p. 415).
An analogous rule was laid down in Wigram,
4th ed. pp. 18 and 19, as to what property would pass under
a bequest of "real estate." The doctrine of election was
concisely and clearly stated in Smith's Manual of Eq. Juris.
10th ed., p. 365 et seq.
[De ViLLiBKS, C.J. Has Mr. Hoole revoked his former

testator

clearly disposed of property

;

—

will ?]

Mr. Hoole commenced his last will in the ordinary form,
in general terms revoked all former wills
but this must

and

;

be taken to be all such wills as he had power to revoke. It
was quite possible Mr. Hoole might have forgotten that he
had no power to revoke his will entered into with his first
The Court must be
wife, but that was not sufficient.
A mere
judicially convinced that he did revoke that will.
suspicion was not sufficient.
Upington, A.G. (with him Leonard), for the defendants,
submitted there were four issues before the Court, viz.
First, whether Mr. Hoole had the right to revoke his part of
the joint will. Secondly, if he had not that right, whether
the doctrine of election applied. Thirdly, whether the onesixth share of the whole of the joint estate vested in the late
Mrs. Lucas before her death. And fourthly, whether the lex
hae edietali applied to this settlement under the ante-nuptial
contract with the third wife.

had been

As

to the first point, Tipton s

on for the plaintiffs, but since that case
Mostert's case had been decided by the Privy Council (Buck.
The Privy Council there ruled that
Meports, 1873, p. 43).
case

relied

j^^e^is
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Hooie.
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the survivor could not revoke his share of the joint will if
there had been the concurrence of two conditions, first, the

massing of the whole estate, and secondly, adiation by the
There was no consolidation of the property by
survivor.
Its language did not mass the property in such
this will.
a manner as to deprive the survivor of his power to revoke
Each disposed of only his or her share
his part of the will.
of the estate and provision was made in the event of remarriage for the survivor giving security for or payment of
the shares of the children out of the estate of the first dying
only.
On the second issue it was clear Mr. Hoole never intended that some of the children should have the right to
take under both wills. This was clearly a case for the application of the equitable doctrine of election.

(On

election,

1075 and 1077.) Mr. Hoole
evidently believed he had power to revoke his former will,
His second
for he disposed of the whole of his estate afresh.
will also in express terms revoked all former testaments.
The doctrine of election was stated by Story to be derived
from the civil law. Though the doctrine itself did not appear
in the civil law, it was clear the basis of it was there. The
doctrine was recognised in Ceylon [Thomson's Institutes,
vol. 2, p. 241), and it has been frequently referred to in this
Court. Mr, Justice Connor made frequent reference to it
with approval, as for example in the case of Bantu vs. Execuvide Story's Eq. Juris., sees.

tors

of Hart, Buck. Beports, 1868, p. 173. As to the third
whether the whole of the joint estate vested in Mrs.

issue,

Lucas before her death, that would depend on the right of
Mr. Hoole to revoke his part of the will.
[De Villibbs, C.J. That is virtually decided in Mosterfs
:

case.^

As

to the last point, on

referring to the ante-nuptial

would be seen that the settlement complained of
was not a gift but was devised and bequeathed. It was quite
competent to insert testamentary clauses in an ante-nuptial
contract (v. d. Keessell, lb., 235 et seq.), and such clauses
would speak from the death of the testator in the same way
The lex hdc edictali had been repealed
as if in a separate will.
before the death of Mr. Hoole, and consequently would not
apply. It was a question whether this law could under any
circumstances apply to a case such as this, seeing that a life
interest in the money only was left to Mrs. Hoole, and it
contract, it

;

139
could not be said that sucli life interest, being uncertain in
duration, could amount to more than was left to the children
of the first marriage. The only rule to be found in the Civil

Law applicable to such

cases was the Begula Catoniana, which
provided that acts invalid when executed could not become
valid through subsequent change of circumstances. But
Voet, 34, 7, 1, laid

that

leges,

Tables.

is,

down

that this rule did not apply to novse

to laws passed subsequently to the

It did not apply, for instance, to the lex

Twelve
Papia

Poppsea and in many other cases neither did it apply to a
bequest of the usufruct of property. The principle of the
lex hdc edictali was opposed to the policy of modern law
and the Court ought, whenever there was any doubt, or
wherever it could find any authority to justify its action, to
decide against its applicability.
Cole, in reply, denied that Mostert's ease overruled the
;

decision in

Upton's case.

The

clauses in the ante-nuptial

contract could not be regarded as a testamentary disposition,
for the testator could not revoke

them in

his lifetime.

They

were part of a contract which was rendered irrevocable by
the marriage of the parties. ( Vide Tennant's Notary s Manual,
3rd ed., p. 63.)
Cur. adv. vult.

Postea (July 14).

De

Vtlliees, C.J., in giving the judgment of the Court,
is an action brought by the legal representatives
of the late Harriet Lucas, daughter of the late James Cotterill
Hoole, against the widow and legal representatives of James
Cotterill Hoole, and the trustees appointed under their antenuptial contract, with the threefold object of having it
said

:

—This

declared:

1st.

That the

plaintiffs in their representative

capacity are entitled to one-sixth share of the joint estate of
James Cotterill Hoole and his first wife ; 2ndly. That they are

by him
and 3rdly. In effect that they are entitled to
one-sixth share of any excess of the portion settled on the
widow under the ante-nuptial contract over and above the
portion left to Harriet Lucas by her father. It appears that
Harriet Lucas was one of six children of James Cotterill
further entitled to one-tenth share of the estate left
at his death

;

jJng'ig
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and that she died after her mother,
first wife
but during thg lifetime of her father, leaving her husband,
one of the plaintiffs, and four children, her surviving. After
the death of his first wife, James Cotterill Hoole married a
second wife, by whom he had two children and after her
death he married the defendant, Isabella Hoole, by whom
he left two children. James Cotterill Hoole and his first
wife were married in community of property, and during
their lifetime they executed a mutual will whereby they
appointed the survivor of them, together with the children
Hoole by his

isrg.

JSr

"!
Hoole.

;

:

of their marriage, to be the sole heirs of the

first

dying, one-

half of the estate, and a child's portion, to belong to the

and the residue to the children of the marriage in
equal portions. The will then proceeds thus
" It being,
however, our express will and desire that the survivor of us

survivor,

:

—

keep the whole of our
and entire direction and
administration, and to remain in the full and undisturbed
possession thereof and in the enjoyment of the usufruct
•of the joint estate for the term of his or her natural life.
shall be authorized

and allowed

to

joint estate under his or her sole

;

And

.

.

.

.

.

demise of the survivor of us then the said joint

at the

estate shall be equally divided amongst our aforesaid children,

which shall then be living, and the lawful issue which may
then be living of such children as shall happen to die in our
lifetime.
And the said joint estate shall thereupon be
delivered and paid over to our ch ildren and their issue as aforesaid.
And we further declare our will to be that in case
the survivor of us shall be minded and desirous of entering
into a second marriage, he or she shall one month previous
to the solemnization of such marriage be bound to cause
a just and true inventory to be made of the whole of our joint
estate and the same to be appraised, in order by so doing to
ascertain the portions of the heirs of the first dying and the
survivor shall be bound, previous to such intended marriage,
to pay the child or children, who shall have attained their
.

'

.

.

.

.

.

;

;

majority, their portions of inheritance out of the estate of

the

first

dying, and duly to secure, according to law, the por-

tions of our

minor children."

Seven months

after his first

death the testator married his second wife, and before
doing so caused the joint estate of himself and his first wife,
as it stood at the time of her death, to be appraised, and, as
executor of her estate, he framed and filed in the Master's
wife's

141
office

an account in which he awards to himself one-half of
" a child's
so the account states

the joint estate, and

—

—

J^"-18,
June
Juiy^4.

portion, according to the joint will dated 31st October, 1846," Lucas m.

and

to each of the children of the first marriage a child's

amounting to about £178 16s. At the same time
the testator executed a deed of kinderbewys, in which, after
reciting the clauses of the will which appoint the heirs and
require security to be given in case of a re-marriage, he duly
secured the shares of the children, who were then all minors.
Before marrying his third wife the testator entered into an

portion,

ante-nuptial contract with her, by the

community

first

clause of which a

and by the
irrevocably devised and bequeathed

of property was excluded,

fifth

clause

the testator
to his then
intended wife the sum of £2000 to be invested by the
trustees appointed by the ante-nuptial contract, the interest
to be paid upon her death to her children.
Two years after
his marriage with his third wife the testator jointly with her

made

a will whereby they both revoked all wills and codicils

by them

or either of

them

theretofore executed, and the tes-

tator appointed all his children procreated in his three marriages " to be the sole and universal heirs, in equal portions,

share and share alike, of all the estate which should be left
at the death of the testator," with the proviso that should one

or

more of such children happen

to die in the lifetime of the

then the descendants of such deceased child or
children should come into his, her, or their place by representation.
The facts of the case are undisputed, but three
important questions of law arise, which will be considered in
the following order. In the first place, did the children of
the first marriage become entitled after the testator's death
to the whole of the joint estate of the testator and his first
wife as it stood at the time of her death ? Secondly, assuming
that the first question is auswered in the affirmative, are the
children of the first marriage entitled to share in the benefits
conferred on them by the first and last wills of the testator,
or are they bound to elect under which of them they will
take ? And lastly, does the lex hde edictali apply to the
settlement of £2000 made by the testator on his third wife
for her life, so as to compel her to pay over to the children of
the first marriage the amount by which the, sum thus settled
testator,

—

on her

for life

children of the

exceeds the least portion left to any of the
The first will is not free
first marriage ?

Hooie.
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from obscurity,
estate

and a

for, after

declaring that one-half of the joint

child's portion should

belong to the survivor and

the residue to the children, the will directs the survivor
shall enjoy the usufruct of the joint estate during his or her
life,

and that on his or her death the joint

equally divided

among

the children.

estate shall be
Following, however,

the ordinary rule that all the parts of a will are to be construed so as to form a consistent whole, the apparent inconsistency of the first will may be reconciled by holding that
as to one-half and a child's portion of the joint estate, the testators intended that the survivor should be a fiduciary heir,

but as to the residue that the survivor should be merely a
The fact that the will directs the survivor to
secure such residue only on behalf of the children before
entering into a second marriage, is not inconsistent with the
usufructuary.

view that the testator intended that the survivor's share of
the joint estate and his or her child's portion should be subject to a fidei cmnmissum for the benefit of their children. If
this view be correct it would follow that after the death of
the survivor the children became entitled to the whole of
the joint estate of the testator and his first wife, providing,
of course, that the following conditions concurred, viz., that
the will disposed of the joint property on the death of the
survivor, and that the survivor had adiated under the will.

In the present case both of these conditions appear to be
fulfilled.
The whole context of the will shows that the testator intended to consolidate the joint property into one mass
for the purpose of a joint disposition of it, and although the
survivor was not bound during his lifetime to secure the
whole for the benefit of the children, he was clearly directed
upon his death to transmit the whole of the joint estate to
the children of the marriage. After the death of his first
wife the testator not only remained in possession of the joint
estate, but he framed and filed a liquidation account in which
he awarded to liimseK one-half of the joint estate and a chid's
portion, before his second marriage he secured the portions
of his minor children, and in the account as well as the deed
of kinderbewys the first will is referred to as authorizing him
to retain possession of a child's portion.
To all intents and
purposes he adiated under the will and confirmed its provisions, and by so doing deprived himself of the power of

making a

different disposition of the assets of the joint estate
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of himself and his first wife.
The eases of Upton ts. Upton,'
decided in this Court on the 12th October, 1871, and of
8. A. Association vs. Mosterf, decided by the Privy Council in

1872 (L. J. Rep., N.
favour of this view.

P. C, p. 41), are direct authorities in
Did the testator then by his last will
attempt to dispose of any portion of the joint estate of himself and his wife ?
In my opinion he clearly did. The
S.,

whole context of the will shows that the testator intended,
not merely to dispose of property acquired after the death
of his first wife, but that he wished to regulate the succession
to the whole of the property in his possession at the time of
his death.
In the very first paragraph of the last will the testator declared to annul, cancel, and make void to all intents
and purposes all wills, codicils, and other testamentary acts by

him

theretofore executed, desiring that the same should be of
no force and effect whatever. It cannot be contended that this
clause was intended to refer only to such wills as the testator
had the power to revoke, for the terms are so wide as to include
every testamentary act previously executed by him, and no
exception is made in favour of the one which he had previously

executed jointly with his first wife. Again, in specifying
the property which should constitute the inheritance of all
his children, the terms are so

wide that,

if

read with the

previous clause revoking all former wills, they lead to the
necessary implication that the testator intended to include

the property which had, by the
children of the first marriage.

first will,

been given to the

To such a

disposition these

children are of course entitled to object, but the question

is

they refuse to give effect to it, they are entitled
to the benefits conferred on them by the last will.
The
principles of the Civil Law in cases of a similar nature are
briefly, but in my opinion aocurately, stated by Mr. Swanston
in his note to the case of Dillon vs. Parker (1 Swanston,
After remarking that the doctrine of election, in
p. 396).
common with many other doctrines of the Courts of Equity,
appears to be derived from the Civil Law, he says
"A
bequest on the erroneous supposition that the subject beunless the
longed to the testator was, it seems, void
subject was the property of the heir (Dig., 31, 67, 8
Cod., 6, 42, 25).
In every instance the heir or legatee possessed the option of accepting or renouncing the inheritance
or legacy thus burthened but it seems that no medium was
whether,

if

:

.

.

—

.

;

;

j^^l\g

Ju^'4;
Lucas m. Hooie.
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.permitted between these alternatives

;

no text has occurred

recognising the right of the heir or legatee at once to accept
will, and to retain the property of
which it assumed to dispose, on the terms of indemnity or
compensation to the disappointed claimant. The effect,

the benefit offered by the

therefore, of election to take in opposition to the will was

by it." (See also Voet, 30, 1
Applying the same principles to the present case, it is
clear that the children of the first marriage must forfeit the
benefits conferred on them by the last will if they insist upon
retaining the property vested in them under the first will.
They are bound to elect whether they will retain that proforfeiture of the benefit offered

26.)

perty or share with the children of the subsequent marriages
in the property given by the last will, and allow

share in the property given by the
vs.

first.

The

them

to

case of Upton

Upton was quoted as an authority to the contrary, but on

referring to the records of that case I find that the question

of election was not raised either in the pleadings or in the
arguments, and that the judgment itself merely declared
that the children of the first marriage were entitled to the
assets of the joint estate of the testator in that case and his
first wife, and to the proceeds and profits of such joint estate
which came into the hands of the testator's second wife after
his death, but the Court did not order or declare that the
children of the first marriage were further entitled to $hare
in any property acquired by the testator after the death of
his first wife.
Strangely enough this distinction was not
pointed out by the plaintiffs' or by the defendants' Counsel
in this case.
The question whether the lex Me edictali
applies to the settlement made by the testator, is not free
from doubt or difficulty.
The law itself was repealed by
Act No. 26, of 1873. This Act, therefore, came into operation before the testator's death, but it was argued on the
plaintiffs'

behalf that the Act cannot affect the rights of the

children of the

first

marriage in respect of a gift or

settle:

ment made by the testator before the Act came into operation.
The authorities quoted byvCounsel on either side do
no not go

Court in arriving at a correct conwhich have not been quoted,
laying down certain principle?, which may usefully guide the
Court in the present case. It is clear from Voet (23, 2, 113),
that when a husband has contravened the lex Me edictali by
far to assist the

clusion, but there are authorities

:
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making an excessive donation inter vivos in favour of his
.«
n
second wife, the benefit of the penalty which the law awarded
to the children of the first marriage became vested in them,
so that they could not even be deprived of such benefit by
an agreement between the husband and his second wife cancelling the donation. But it does not necessarily follow that
the rights of the children to the penalty would vest where
the gift to the second wife is made not by way of donatio
inter vivos, but by way of bequest or inheritance.
In the
latter case it would remain uncertain until the husband's
death whether his second wife would receive any benefit at
all
in the former case the gift would take place immediately, and it could be easily ascertained, by comparing the
gift with the husband's means, whether or not the gift was
excessive and contravened the law.
In Voet (23, 2, 113) it
is said that a second wife cannot deprive her husband's
children by a former marriage of the benefit of the lex Me
edictali by renouncing a legacy which exceeds the, amount
which that law allowed to be given her, and the reason he
gives is that in such a case the law confers the excess on the
children of the first marriage immediately upon the death of
1

:

their father.

Now, in the present

case, it is evident that the

was not to have the enjoyment of the
money settled on her until after his death. If he had survived her, she would have died without deriving the least
benefit from the settlement.
The terms of the ante-nuptial
" The appearer of
contract leave no doubt upon the point.
the first part {i.e., the husband) doth by these presents irrevocably devise and bequeath unto the appearer of the second
part {i.e., the third wife) the sum of two thousand pounds,
subject to the following conditions and stipulations to wit
That the said sum shall immediately after the death of the
appearer of the first part be paid out of his estate " to certain
trustees upon trust to invest the same and pay the interest
to her for life, and after her death to divide the capital sum
equally among her children. The point of time which we
must look for the purpose of ascertaining whether the testatestator's third wife

tor's third wife

derived any benefit from the ante-nuptial
The point of

contract was that at which the testator died.

time to which we must look to ascertain the amount of property left to his children, and the excess of the wife's portion
over the least portion of the children of tlie first marriage, is
H. C.

Vol..

IX.

L

'^";„

June

18.

Juiy^u.
T^^cas ™. aooie.
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But at that time
likewise that at wliieh the testator died.
the lex hoc edictali was no longer in force, and the children
of the first marriage having up to that time acquired no
vested rights as against their stepmother, were not entitled
to claim the benefits of that law.

The

plaintiffs in the present case are the representatives

of one of the six children of the

they are clearly entitled to the

first

marriage.

amount due

As

such,

to that child

and this portion, to which that
became entitled under her mother's will, they may
claim, whether they elect to take under her father's first or
last will.
The plaintiffs are moreover entitled to one-sixth
out of her motlier's estate

;

child

portion of the residue of the joint estate of the testator

and his first wife, after deducting the maternal portions
awarded to the testator and the children of his first marriage.
But if the plaintiffs shall elect to take this sixth portion
they will not be entitled to share with the children of the
subsequent marriages in the benefits conferred on them by
the last will. And the claim founded upon the lex Tiac edictali will be disallowed.
The result is that the Court will,
by its judgment, declare, 1st, That the plaintiffs are entitled to the maternal portion of Mrs. Lucas out of the estate
of the testator's first wife ; and 2ndly. That the plaintiffs are
further entitled to elect whether they will take the

due to them under the
v/ith

testator s first will, or

amount

share equally

the children of the subsequent marriages in the estate

by the

testator at the time of his death, including in
such estate the half share and child's portion awarded to
the testator out of the estate of his first wife the election to
be made within six weeks from this date Srdly. That in
left

:

:

order to ascertain the amount of the maternal portion due to
the plaintiffs, and the amount due to them under the testator's first will, the plaintiffs will be entitled, if dissatisfied
with the account filed by the testator, to have an account

taken by the Master of the Supreme Court of the joint

and his first wife.
action must be paid by his estate.
estate of the testator

Judgment entered accordingly; with
testator's estate.
tPlaintifls" Attorneys,

Faiebrtdge, Akderne, & Scanlen."!
St Wessel.
J

Defendant^' Attorneys, KECELiNGfiuys

The

costs of this

costs out of the
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Gebicke

vs.

Keyter.

—Minor. — Trader.

Provisional Sentence.

Where a minor had, with the consent of his tutor dative, gone
on a trading trip, and while so trading exchanged certain
oxen for mules, and given a promissory note for the
difference of price, it was held that minority ivas no
defence

to provisional sentence on the promissory note,
although lesion of the minor was alleged.

ProYisional sentence was prayed upon a promissory note
dated 24th of February, 1879, due 24th of May, 1879, for
£300, signed by the defendant in favour of the plaintiff.
The defendant stated on afS davit that in the year 1878,
being then in his twentieth year, he went with the consent

waggon and
and raisins that on the road his
oxen were becoming knocked up, when he met the plaintiff
with a waggon and span of mules that the plaintiff offered
to sell his mules for defendant's oxen and £400, but after
some negotiation he agreed to take the oxen and a promissory note bearing interest for £275, in exchange for
ten mules, two horses, and harness that defendant agreed
to this, and the interest on the promissory note up to the
time of his coming of age being reckoned up, he gave the
note for £300 to cover principal and interest; that on
of his tutor dative on a trading expedition with a
cart laden with tobacco

;

;

;

defendant's return his tutor dative objected to the exchange,
but the plaintiff refused to cancel the transaction that the
;

mules and gear given by the defendant were valued at £134,
which with the note for £300 were given in exchange for
the mules and horses of the plaintiff's valued at £165, and
Gr. S. Gericke, the defendant's tutor dative, deposed that the
defendant attained his majority on the 7th of May last and
that on the transaction above referred to coming to his
knowledge he disapproved of it, and directed the defendant
;

to offer to return the mules, &c.

;

that the value of the

given by the defendant amounted to £140, whilst
those he received in exchange were of the value of £180
at the outside, leaving a difference of only £40, for which
the promissory note for £300 had been given.
L 2
articles

!»'»
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For the
the

plaintiff it

was stated that the defendant had in

instance endeavoured to effect the exchange,, and

first

that after the plaintiff had agreed he twice offered to cancel

the agreement, but the defendant refused

;

that the defen-

dant had for years traded on his own account, and that the
value of the articles given to the defendant amounted to
£474 in exchange for the oxen valued at £134 and the
promissory note for £300.
Leonard, for the defendant, opposed provisional sentence
on the grounds of minority, and lesion of the minor (Ganfz
vs.

Wac/enaar, 1 Menz. 92
Voet, 4, 4, 51).
for the plaintiff, was not called upon.
;

Buchanan,

The Court held

that under the circumstances the allega-

tion of minority was

no defence, and that

lesio

enormis had

not been established.
Provisional sentence granted accordingly with costs.
tPIaintiflTa AttorB.ey, C. C.

de Villiebs.

Defendant's Attorneys, Redelinghiiys

1

& Wessels. J

In re Swanepoel.

Land Beacons

Act, No. 7, 1865.

de lene

Where a

esse.

Commission

—Rule No. 35.

to

take evidence

had undertaken to investigate a
of disputed heacons under the Land Beacons
Consolidation Act oy 1865, and it appeared that a material
divisional Council

question

witness
the

was unable

evidence de bene

Ang.

1.

In re
Swanepoel.

to

attend he/ore the Divisional Council,

Court appointed a Commissioner

to

take the witness's

esse.

Disputes had arisen as to the correctness of certain beacons
of the farm " Kensburg's kuil," the property of the applicant,
and the farm " Schiet kuil," the property of the respondents,

and an investigation of the disputes had been undertaken
under the provisions of the Land Beacons Consolidation
Act, No. 7, of 1865, by the Divisional Council of Beaufort
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West. The applicant's farm had been surveyed in 1833 by
Mr. Surveyor Stretch.
Buchanan, for the applicant, prayed for the appointment
of a commissioner to take the evidence of .Mr. Stretch, vrho
was at present residing at Somerset East, and being eightytwo years of age and in failing health, was unable to attend
before the Divisional Council. Notice of motion had been
duly served, and the respondents had stated they had no
objection.

[De Villiees,

—

Have the Divisional Council no
power to order his examination ?]
The 48th was the only section of the Act which referred
to the Council taking evidence, and that apparently provided
only for the examination of such witnesses as should be
called before them.
The 35th Eule of Court provided for
the examination of a witness whose testimony was in danger
of being lost before the matter to which such testimony
related could be made the subject of "judicial investigation."
Mr. Stretch's evidence was material, and unless taken by
commission would probably be lost. An investigation under
the Land Beacons Act was a " judicial investigation " within
the meaning of the Rule.
C.J.

:

The Court granted the order
just exceptions,

as prayed, subject to all

and appointed the Eesident Magistrate of

Beaufort West as Commissioner, or if he was unable to act,
the Resident Magistrate of Somerset East. Due notice to

be given to

all

concerned of the time and place of the

examination.
[Applicant's Attorneys, Faireidge,

Abderne, &Scanlen.]

""•
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WiLLMOT

VS.

SCHALKWYK.

Principal and Agent.

a suit wrote to the plaintiff's agent
was withdrawn to comply with the
plaintiff's demands and promising to pay costs, and the
ease is withdrawn and the agent pays the costs incurred,
such agent cannot sue in his own name on the defendant's
promise for the amount of the costs paid by him.

Where

the defendant in

offering if the case

1879.

—

Aug.

was an action of debt. The declaration stated that
who was a law and general agent practising at
Victoria West, was, in snch capacity in October 1877,
J. Buys to institute an action against
employed by Mrs.
TJiis

1.

,

-

,

the plaintiff,

.

^_

schaikwyk.

C

the defendant for trespass and other purposes ; that in the
said month whilst the said action was in progress and before

had been heard and determined by the Circuit Court at
George, to which the trial of the cause had been removed,
the defendant wrote to the plaintiff requesting him as such

it

agent as aforesaid to stop the case, promising and undertaking if the plaintiff would do so that he the defendant
would comply with the several demands made against him
in the said action, and would also pay all costs which had
been incurred therein that the plaintiff, relying on such
promise and undertaking, did procure the said action to be
stopped and withdrawn, and did himself pay the costs which
had been incurred therein to the sum of £188 lis. 8d. to the
attorneys of the said Buys; that there were other costs
and expenses incurred amounting to the sum of £85 5s. 2di,
being disbursements paid by the plaintiff and charges for
his own services rendered in the said suit, all of which would
more fully appear on reference to the bills of cost annexed
;

*

to the declaration

that the defenda.nt refused to pay any
;
portion of the said sums, wherefore the plaintiff prayed
judgment with costs.

The defendant took exception
ground that even

if

to the declaration on the
the defendant had made the promise in

the declaration set forth, to pay the costs therein mentioned,
yet no right of action accrued to the plaintiff thereupon,
but that Mrs. Buys would be the only person entitled to sue
upon the said promise. The defendant also pleaded over.

,
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Leonard, for the defendant, appeared to support the excepThe promise laid in the declaration was made to the
plaintiff on behalf of his client, and therefore his client was

tion.

the only person

who could sue upon

it,

unless there had been

a cession of right of action, and no such cession was averred.
Cole, for the plaintiff, contended that the exception was
bad, as the defendant's promise was made to the plaintiff in
his individual capacity, and relying on that promise the
costs and induced Mrs. Buys to withMrs. Buys could not sue on the promise,
for there was no privity of contract between her and the
defendant.
The plaintiff was not the attorney in the suit,

plaintiff

draw the

had paid the
action.

but had acted only as agent.
action, no one else could.

De

Villiees, C.J., said

:

If

he could not maintain

—This case

this

seems so clear that

there must be something behind which I cannot understand.

The

was engaged by Mrs. Buys to bring an action
He does so, and the defendant writes
to him, as the agent of Mrs. Buys, asking him to stop proceedThis is done and now the plaintiff, in his individual
ings.
capacity, seeks to recover tho costs incurred in that action.
The declaration
I cannot see that he has any right to do so.
itself puts the case out of Court, for it avers that the defendant promised to comply with the demands made by Mrs.
Buys and pay all costs, if the action she had instituted was
Mrs. Buys would clearly, if this promise was substopped.
stantiated, have a right of action against the defendant for
the costs incurred, and in this way the defendant might be
plaintiff

against the defendant.

;

called

upon

to

pay the amount

be allowed with

twice.

The exception must

costs.

Exception sustained accordingly, with

costs.

The Court intimated that leave would be given to the
amend his declarfition, if he wished to add a
clause claiming the money as being paid by him for the
plaintiff to

defendant at his special instance and request
cation to amend was made.
Plaintiff s Attorneys,

Eeid & Nephew.

t Ueieudant's Attorneys, i airbridge, Arderne,

"1

& Scanlen.J

;

but no appli-

^i^^"-^
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Caienoeoss

vs.

Stevens.

—

Undefended Case. New Bule of Court, No.
February 1st, 1879.
In an action for

4,

of

of certain policies of assurance,
of a similar nature, set down for judgment
on motion hy default, under the new Rule of Court, No. 4,
of the 1st February, 1 879, there should he some evidence

and in

the delivery

cases

led in support of the claim.
I8!9.

Aug.

1.

This was an action to compel the delivery of certain
which the defendant had assigned to
the plaintiff in part settlement of a debt owing to him.
policies of assurance

Cairncross vs.
Stevens.

The

declaration was filed in default of appearance, and no

plea was entered by the defendant.

Leonard, for the

plaintiff,

without leading evidence, prayed

upon notice of motion
duly given, under the provisions of the 5th Kule of Court of
the 1st February, 1879.

judgment

in terms of the declaration,

The Court granted provisional judgment with costs but
intimated that in similar cases there should be some evidence
tendered in support of the claim.
;

[PlaintilTs Attorneys,

Faikbhidge, Abderne, & Scanlen.]

Queen
Act No.

9,

vs.

Coopee.

1878.— Cape Mounted Riflemen.—Bules of
and 73.

Magistrates Court, Nos. 68

A prisoner

brought into Court in custody

is entitled to

know

before he is tried, either by a warrant shown to him, or by

a copy of a summons served upon him,

the offence with

xohich he is charged.

18Y9.

Aug.
,.

Queen

1.

4.

r«.

Cooper.

The prisoner Cooper was charged before the Eesident
Magistrate of King William's Town with the crime of contravening the 6th and 7th sections of Schedule 1 of Act
No. 9 of 1878, in that he did wrongfully and unlawfully disobey the lawful commands of his superior officer in the Cape
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Mounted Eiflemen by refusing

to rejoin his troop.

The pri-

soner was brought into Court in custody.

Before pleading, the
prisoner's agent took exception to the charge on the grounds,
first, that no copy of the charge against him had been served

on the prisoner; and secondly, that the prisoner had received no summons under the 68th rule of Schedule B. of
Act No. 20, 1856. The Magistrate overruled both exceptions
under Eule 73. The prisoner, being called on to plead,
refused to do so, on the ground that he had not been served
with a copy of the charge upon which he was indicted.
Plea recorded as a plea of not guilty. Evidence was then led
to show that the prisoner, who had enlisted in the Frontier
Armed and Mounted Police, which force was changed by
Act 9, of 1 878, into the Cape Mounted Eiflemen, had refused
The case was part heard on the 29th March,
to obey orders.
and concluded on the 2nd April. Witnesses were examined
The Magistrate found the prisoner guilty,
for the defence.
and sentenced him to thirty-three days' imprisonment with
hard labour. Notice of appeal was given, and the prisoner
liberated on bail pending the result.
Stockenstrom, for the prisoner, submitted that the exception taken at the trial was a substantial one, and ought not

have been overruled, as the 68th Eule of the Magistrates'
Court was imperative that a copy of the charge made should
be served on the prisoner before the hearing of the cause.
The only exception to this was when the parties appeared
before the Magistrate and consented, under the 76th Eule,
to have the charge heard and determined upon forthwith.
Upington, A.Q., for the Crown, referred to the 11th section
of Act No. 9, 1878, which gave the commanding officer of
the corps of which the prisoner was a member, the option of
having offences tried by a Board of OfScers or by a Eesident
In this case Col. Bayley had sent the case to
Magistrate.
the Magistrate of King William's Town, and written authority stating the prisoner's offence was given to the serjeantmajor of his troop, in whose custody the prisoner was Under
this authority or warrant the prisoner was brought before
the Magistrate, and it must be presumed the prisoner was
aware of the contents of the document, in the same way as
any other prisoner would be who was arrested on a MagisIt was not the practice in the Magistrates'
trate's warrant.
Courts to issue a summons when the prisoner was in custody.
to

is".
„

4-

Queen m.
Cooper.
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Btochenstrom, in reply, said

it

did not appear that a copy

The

^

of Col. Bayley's authority was served on the prisoner.

vs

dociiment was merely evidence of the tribunal before which
the commanding officer decided the prisoner should be tried,

and it did not take the place of a copy of the charge required by the 76th Eule to be served on the prisoner.
prisoner should have notice of the specific charge upon

A

which he was being tried,
cided 21st March, 1871.)

{yide Queen

vs.

Bamberger, de-

De Villiers, C. J., in giving judgment, said
question which arises in this case
entitled

shown

to

know

to him, or

:

—The simple

whether a prisoner

is,

is

by a warrant
by a copy of a summons served upon him,
before he

is tried,

either

the offence with which he is charged. It was contended
that as this prisoner was brought into Court under arrest
on a warrant he must be presumed to have been shown it.
But the prisoner's agent took the exception in limine, and if
the prisoner had seen the warrant

it

would have been com-

petent for the prosecutor to have proved

no such

On

it.

But

there was

ground the Magistrate was wrong
in overruling the exception.
The conviction must be
proof.

this

quashed.

—

FiTZPATEiCK, J., said
I concur in this judgment.
It
be said the objection taken was a technical one, but
technical or not, it involves an important principle, namely
that a prisoner is entitled to due notice of the charge upon
which he is to be tried.
DwYEE, J., said
I quite concur in the decision of the
Court in this case; but I carefully guard myself from
giving an opinion on other cases of summary procedure had
:

may

:

—

before a Magistrate.

Appeal allowed, and conviction quashed accordingly.
[Appellant's Attorneys,

Faiebkidge, Akdeknb, & Scanleh.]
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NORDEN
Specifio

ReNNIE.

VS.

performanee of contract.

—Alternative of damages.

The defendant in an action for specific performance of a contract of sale of landed property, allowed the alternative of
paying damages.

The plaintiff brought an action to compel specific performance of a contract of sale of certain landed property
sold by the defendant through his lawful agent and broker
to the plaintiff. The declaration prayed for an order on
the defendant specifically to perform and complete his contract,

and

for further

and other

The defendant pleaded

relief

and costs.
and then specially

generally,

denied the authority of the alleged agent.
The defendant was the registered owner of the property
sold.
After the contract of sale had been closed by the
broker with the plaintiff, the lessee of the property claimed
it by right of pre-emption under his lease.
The defendant
thereupon sold to the lessee.

The Court found that the broker had authority to bind
the defendant, and that he had duly sold the property to
the plaintiff.

De

Villiees, C.J., said

:

—

It is clear that the plaintiff is

entitled to have specific performance of the contract, but

the judgment of the Court must be in the alternative. The
declaration simply asks for specific performance, and does
not pray for any damages, but under the prayer for general
relief the

Court will be able to award damages as an

alter-

native.

Judgment for plaintiff accordingly, the plaintiff to transfer
the property sold, or in default to pay £25 damages and
costs.
rPlainUffs Attomeya, Fairbeidge, Akdebne,
LDefendant's Attorney, Trutek.

& SoANLEN."]
J

isrs.

'^"f' l]

.!_'"
^Ren^ie.''
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SiDMAN

MCLOUGHLIN.

VS.

—New

Trial by jury in civil cases.
jurors.

—

trial.

Affidavits relative to statements

made hy jurors as

found hy them, are not admissible

an

application for

When a

—Statements hy

Procedv/re.

a new

to

to the verdict

furnish grounds for

trial.

a new trial, he should first
showing prima facie grounds for

suitor wishes to obtain

apply for a rule

nisi,

the issue of the rule,

and on the retu/rn day of the
and determined upon.

rule the

application will he heard

The fact

that

a

has been given hy the jury hy the

verdict

majority allowed by law

granting a new

.1—

not hy itself a

ground for

A

1879.

?f'

is

trial.

7'.

'

Sidmanus.

McLoughUn.

cause instituted by the plaintiff against the defendant
damages was tried before Mr. Justice Dwtbe, and a jury,
the end of last term, when the jury found for the plaintiff

for

at
„

ncr\

lor JboO

i

damages.

Stochenstrbm (with
for the

Court to

fix

him

Jones), for the defendant, applied

a day to hear an application for a new

trial.

The Court intimated that the proper course of procedure
was for the party seeking a new trial to apply for a rule
nisi, and make out a prima facie case, and on the return day
of the rule the application would be argued and an order
made thereon.
Stoehenstrom thereupon applied for a rule nisi, and proposed to read certain affidavits.
Leonard (with him Innes), for the plaintiff, said notice of
this application had been served, and they now appeared to
object to the affidavits being read.
The affidavits purported
to show that one of the jurors had stated after the trial that
he had been guided in arriving at a decision by spiritualistic
agencies.

Such

a^ffidavits

Evidence, 6th ed., vol.

M.

& W.

721.)

i.,

were not admissible.

{Taylor on

842; StraJcer

Graham, 4

p.

vs.

—
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Stockmstr'&m, for the defendant, admitted that the English

^is"-^
^

contended for on behalf
of the plaintiff, but there was no such limitation in the law
of this colony.
Our rule was rather to admit all evidence
and weigh its value afterwards. In England the verdict of
a jury must be unanimous while here it could be given by
authorities

went

to the full extent

;

a majority, and this was a reason why the strict rules of the
Courts at Westminster should not apply.

Leonard, for the
Act, which

plaintiff, called attention to

referred this Court to

the Jury

the practice at West-

minster.

—

De Villiers, C.J., said It is clear these affidavits are
not admissible according to the law of evidence prevailing
in England and also on the principle interest reipuhlicae ut
sit finis litiwm.
There would be no end to litigation if
verdicts were to be upset on the subsequent admission or
gossip of jurors. The Court has only to deal with the verdict
which the jury bring in. Even if no authorities had been
:

;

cited, the Court would not have re-opened the verdict on the
ground stated in the affidavits.
FiTZPATEiCK, J., and Dwyer, J., concurred.
Stockenstrom, for the defendant, stated that he applied for
a new trial on the ground that the verdict was not according
to the evidence, but that he was not prepared now to argue

that question.

The Court postponed the
this latter

application for a

new

trial

on

ground until Counsel should be prepared.

Postea (August 7th),

The Defendant

in person appeared

and contended that

the verdict was against the weight of the evidence; and

had been given by a majority of the
case of Paterson v. Solomon and
Reports,
McLoughlin (Buck.
1876) to show that a verdict by
jury
had
been one of the reasons there
a majority of the
new
trial.
for
granting
a
stated
Leonard, for the plaintiff, referred to the evidence to show
there was ample ground for the verdict of the jury.
also that the verdict

jury.

He

cited the

The Court unanimously

refused to grant a

new

trial.

..

J-

gja~„5
McLoughUn.
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De

i«T9.

AuiT.

^
..

Yilliees, C.J., said

:

—The

defendant has laid great

1.

'•
'

Sidman vs.
MoLoughlin

on the decision of the Court in the case of Paterson
Solomon and MoLoughlin in which a new trial was granted.

stress
V.

'^

i
i
t
j
must be decidea on its own
In Fatersons case it was palpable there had been a
merits.
wrong verdict. It was an action for libel, and it was clear
the production complained of was a libel upon the plaintiff.
In that case the Judge who presided reported to the Court
that he was not satisfied with the verdict of the jury. Then

Now

,

,

it IS

clear that every case

i

was mentioned that there was another circumstance,
namely that the jury were not unanimous, which was an
additional reason for granting a new trial. But this fact
was not the main reason for the decision. In the present
case the learned Judge who presided is not dissatisfied with
the verdict, and the question for decision is pre-eminently a
jury question. Indeed the main arguments used now by the
defendant depends on the credibility of the witnesses.
FiTZPATKiCK, J., said
I regret I am coerced by law to
concur with the judgment of the Court. I and others may
not approve of the principle of a verdict by a majority of
it

:

the jury, but

we must obey

it

is

—

the clear written law of the land, and
I do not think, as the law stands, any

it.

objection can be taken to the verdict on the ground that
is

it

the verdict only of a majority.

—

DwYEE, J., said
This application is based on the one
ground only, that the verdict is against the weight of
evidence.
There is no allegation of misdirection or other
:

cause of complaint.

The

discrepancies in the

evidence

which have been pointed out to-day were forcibly brought
to the notice of the jury at the trial.
The case, as stated by
the Chief Justice, is pre-eminently one for the jury, and I
told the jury this, and that I was glad to be relieved of the
responsibility of giving my opinion on it.
Application refused accordingly, with costs.
Plaintiff's

Attorney,

Van Zyl.

"1

t Defendant's Attorneys, Fairbkidge, Akdekse, & Scanlen.J
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Van deb Btl &
Promissory Notes.

The

—Accommodation

plaintiffs supported

M. B.

Co.

received

accommodation

M.

from
hills,

B.,

vs.

Bauman.

Bills.

— Holders for value.

who carried on business at

Ceres.

his brother the defendant certain

which he handed before maturity

to

The plaintiffs placed the bills in the
Bank for collection, when they were retired by M. B.
without plaintiffs' knowledge with funds obtained from
plaintiffs.
After the bills had matured M. B. retu/rned
them to plaintiffs, and it was held, that on regaining

plaintiffs for value.

possession the plaintiffs reverted to their original rights on
the Mils,

The

and could

recover on them from the defendant.

brought an action to recover the amount
i8T9.
first for £500, dated
"f' s!
:lJ''
29th January, 1878, due 1st March, 1878 the second for
£500, dated 15th April, 1878, due 15th August, 1878 the ^fJ^XuSaa,
third for £400, dated 1st May, 1878, due 1st September,
1878 the fourth for £256 18s. dd., dated 26th June, 1878,
due 4th November, 1878; and the fifth for £378 6s. bd.,
dated 15th August, 1878, due 15th November, 1878. The
notes were made by the defendant to and in favour of his
plaintiffs

of certain four promissory notes, the

;

;

;

Bauman, and by M. Bauman indorsed in blank.
The defendant in his pleas admitted his signature, but
alleged that he made and signed the notes for the accommodation of his brother M. Bauman, without consideration,
and that M. Bauman had indorsed and discounted the notes
brother M.

with the Standard Bank, which held the notes at maturity
it became the duty of M. Bauman to pay and retire the
notes, and that he employed the plaintiffs, being his agents
to retire them ; and that therefore the plaintiffs could
recover the amount so paid only from M. Bauman and
;

that

not from the defendant. Also, that the notes were made
and signed for the accommodation of M. Bauman, without
consideration, and that the notes were indorsed in blank, and
the plaintiffs became possessed of them long after maturity
without value or consideration, and with full knowledge
that the

notes

M. Bauman.

were granted for the accommodation of

160
Plaintiifs replied generally.

1SV9.

^T

—

t'.

^'

The defendant carried on business at Frazerberg, and his
M. Bauman, at Ceres. They had given each other

brother,

co^m^^^^. several accommodation bills. In June, 1878, the plaintiffs
agreed to support M. Bauman, but stipulated that he was
not to grant any more accommodation paper, and this
The
agreement was communicated to the defendant.
defendant promised to retire all notes given for his accommodation by M. Bauman, but it was shown he had not paid
two notes amounting to nearly £700. Defendant stated a
considerable amount was due to him by M. Bauman, and
that he had refused to retire these two notes in order to
The first of the notes sued on was
force a settlement.
retired at maturity by M. Bauman, and by him handed over
On the second
to the plaintiffs long after it became due.
note becoming due, M. Bauman drew upon plaintiffs for the
amount, and at the time remitted them the fifth note of the
The third note was remitted to
series as part renewal.
plaintiff shortly after it was made against a draft drawn by
M. Bauman on them. The fourth note was a renewal of an
outstanding bill, for the amount of which M. Bauman drew
on the plaintiifs, at the time sending them the renewal. The
third note remained in the possession of the plaintiffs up to
date of action. The fourth and fifth notes were placed by
the plaintiffsin the Standard Bank for collection. M. Bauman
at the time was drawing drafts for large amounts on the
plaintiffs on account of purchases of produce, and from the
funds so obtained he retired these two notes without the
knowledge of the plaintiffs. The plaintiffs discovered this
in February, 1879, when M. Bauman returned the two notes
to the plaintiffs.

Stockenstrom (with him Leonard), for the defendant, contended that as these notes were accommodation bills given
without value, and (with the exception of the third one of
the series) had not come into plaintiffs' possession until
after they were overdue, the plaintiffs had no greater rights
than had M. Bauman, and it was clear he could not sue the
defendant. The plaintiffs undertook to support M. Bauman,
and had virtually taken him over, and should be considered
simply as standing in his place. Plaintiffs had charged
M. Bauman for all drafts drawn on them, so that it was
merely a matter of account between them. It wasM. Bauman's

—

;

161

duty

to retire these notes,

and he had done

so,

and the

fact

."""n

that he obtained funds from plaintiffs was immaterial.

Buchanan (with him QregorowsM),
not press the claim on the

..

was admittedly an
accommodation bill, and had been paid by M. Bauman, and
did not come into the plaintiff's possession until long after
due date nor on the second bill, as it appeared that the
fifth bill had been given in part renewal of it.
Counsel
contended that there was eyidence of value having passed
between M. Bauman and defendant, but even if the notes
were purely accommodation notes the fact of their coming
first bill,

as it

;

into

plaintiff's

possession for value entitled

them

to sue

whether they received the bills before due date or not. As
a fact the plaintiffs had given full value, and had received
the three last-mentioned notes long before maturity. The
third note had never been out of their possession or retired,

and consequently their right to recover on this note could not
be questioned. The fourth and fifth notes had been placed
by them in the Standard Bank for collection, and had been
taken out of the bank by M. Bauman with their money, and
on the notes again coming into plaintiffs possession they
reverted to the rights possessed by them when the notes
first came into their possession,
(Story on Promissory Notes,
Chitty on Bills, 11th ed., pp. 161, 209 Sturtevant
sec. 194
Bosanquet v. Dudman, 1
V. Ford, 4 M. & G. p. 101
;

;

;

Starkie,

Burdon

1

;

Watkins

v.

Maule, 2 Jac.

&

Walker, 237

Benton, 9 Q. B. 843.)
Stookenstrom, in reply, cited Jewell v.
v.

Parr (16 C. B. 684
and Lazarus v. Cowie, 8 Q. B. 459), to shew that where an
accommodation bill had been paid it could not be again put
in circulation as against the acceptor.

The Court gave judgment
first

notes

;

and

defendant on the two
on the third note (viz. for
the claim for the fourth and fifth
for the

for the plaintiff

£400), with costs. On
notes the Court took time to consider.
Postea (August 12th),

De

Villiers, C. J., in giving judgment, said

:

—that upon

the authorities cited he was of opinion that the judgment of
the Court should be for the plaintiff upon the fourth and
fifth notes also.
S.C.— Vol. IX,
M

«

4—„

for the plaintiffs, did
Co.

vs.

^^

Baumau.

—
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FiTZPATETCK,

1S79.

Aug.

6.

..

8-

DwYEE,

-^

„

Concurred.

J.,

said

J.,

:

—I

also concur in the

upon

Court, but the ground I so

judgment

was any real payment of these notes. M. Isauman
them from the bank with the plaintiff's own money.
ever, as the Court is unanimous it is not necessary
now to go into this view of the case.

Co.™. Baurnau.

Judgment
and

fifth

Plaintiffs'

of the

rather that there never

is

retired

Howfor

me

for plaintiffs accordingly for the third, fourth,

notes sued upon, with costs.

Attorney, Truter.

1

t Uefendjnt's Attorney,
Berrange.J

BOLTMAN
Ordinance No. 104,

VS.

sees.

LiNNEHAN.
Executor Dative.

22, 34.

L., formerly residing at Kiinberley, died in

on his way

Cape Town while

England, leaving wills ly which he appointed B. his executor.
B. filed the wills at Griqualand
West,

and

to

took

out letters of administration there, hut

shortly after died.

obtained

L.'s brother, residing in

Cape Town,

from the Master of the Supreme Court a summary

appointment as executor dative, L.'s property within the
Colony being under £40 in value.
The appointment of
'

L.'s brother

was

Master had

cancelled, as

no poiver

to

under

the circumstances the

make a summary

appoint-

ment.

and heir-at-law

B., as father

instituted in

a share of

to the executor,

the estate

though such will ivas alleged
to

have

sufficient interest in

to

who had

under one of

been also
the

viills,

he invalid, ivas declared

the estate to entitle

him

to

move, under the 22nd section of Ordinance No. 104, /or
the revieiv of the
1879.
.,

'u

-

Boitman^s.
Linnehan.

appointment of the executor dative.

One James Linnehan, who had for some years resided
Diamond Fields, died at Cape Town on the 21st
December. 1878, while on his way to England. Before
at the
i

•

r--

i

i

t

i

.,i

,

,

leaving Kimberley, he executed a will by which he instituted
his two sisters, one of

Boltman, his

hiers,

whom

and

was married to the applicant
appointed the applicant's son,

—
1(J3

Frederick Boltman, his executor.
Applicant's wife predece'ased the testator.
On the day before his death Linnehan made a second will appointing the said Frederick
Boltman one of his heirs in the place of his deceased "mother.
The first will contained the reservatory clause. The
second will was found to be improperly executed, the testator
and witnesses not having signed on each lelaf, but it contained
the codiciliary clause. Both wills were filed at the Master's
Office, Kimberley, and letters of administration granted to
Frederick Boltman, but shortly after he also died. The
deceased Linneham had a watch and chain and some little
jewellery with him in Cape Town, which was taken possession
of by the applicant Boltman, for the purpose, he stated, of
sending to his son. The respondent, Charles Linnehan, a
brother of the deceased, on the 7th January, 1879, forwarded
to the Master of the Supreme Court in Cape Town the
death notice and requested a summary appointment as executor dative to enable him to act and protect the estate.
As the deceased's estate within the colpny was under the
value of £40 the Master granted a summary appointment of
executor dative to Charles Linnehan, dated the 21st January.
The respondent at once claimed the watch and other articles
from the applicant, and in May commenced legal proceedings
Declaration was filed, and after some
for their recovery.
delay the applicant pleaded the general issue, and on the
7th July the case was set down for trial on the 5th August.
On the first day of term the applicant obtained a rule
nisi calling upon the respondent to shew cause why his
appointment as executor dative should not be cancelled, the
action to be stayed pending the result of the motion.

On the return day of the rule (August 14),
Buchanan, for the respondent, shewed cause, and contended
that the applicant was not interested in the estate of the
deceased as his wife had pre-deceased the testator, and that
the second will by which his son was instituted heir was
By the 22nd section of Ordinance
admittedly informal.
having
an interest in the estate could
No. 104, only a person
dative in review.
As
executor
an
of
bring the appointment
it
was
necessary
deceased
to
was
testamentary
the executor
deceased's
property
within
as
and
dative,
executor
appoint an
the colony was less than £40, the Master had the power by
the 34th section summarily to appoint an executor dative,

M

2

"m.
..

i*-

Bouuan m.
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Leonard, for the applicant, submitted that the second will
first, and that applicant as -heir

i8>9.

was valid as a codicil to the

^'^f'u.

Bolton

.

s.

Xiiuiiehan.

to his son

make

had

sufficient interest in the estate to entitle

this application.

larger value than

£40

The deceased had property

him to

of a far

he had not died
had actually

at Kimberley, and'

intestate, for as a fact letters of administration

the» Master of the Court of G-riqualand West
appointing applicant's son executor testamentary under the

been issued by
wills.

Yillibes, C. J., said :— The only point upon which I
had any doubt was whether the applicant was interested in
the estate. But on looking to the wills, which prima fade
appear to be duly executed, it is clear that he has an interest,

De

and

if

an action was brought

to declare either of the wills

invalid the applicant would have to be
suit.

This being

to entitle

further

him

to

me he

made a party to the
has sufficient interest

so. it

seems to

make

this application.

interested,

because

if

the

He

wills

would

also be

were set

aside

altogether his children would be entitled ab mtestato to
their mother's share of the estate.

As a general

principle,

where there is no executor testamentary appointed, or where
the appointment lapses, it is the duty of the Master to call
a meeting under the Ordinance of next of kin for the purpose
of appointing an executor.
There is but one exception to
this rule, and that is provided by the 34th section, for a
person who may die intestate whose estate within the colony
is under the value of £40
and in such a case the Master
may appoint an executor dative summarily. The question is,
then, does this case fall within that section of the Ordinance ?
Clearly it does not. It is admitted that the deceased did
not die intestate, and it is shewn that letters of administration were issued by the Master of the Court at Griqualand
West. On the death of this executor the Master should have
called a meeting of next of kin, and not have appointed an
executor summarily. The appointment of the respondent
is bad, and must be set aside.
FiTZPATKiCK, J., and Dwyek, J., concurred.
;

Eule absolute accordingly

;

costs to

come out

estate.
Applicant's Attorney, Du PnEEZ.
T
t liespondents' Atturneys, Fajubridge, Arderne, & Scanlen.J

of the
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BouwER
Set-off.

Where

VS.

Bkown.

—Beconvention.

who carried on business under the
of B. & Co., Held, that it was competent for the
defendant to set off and claim in reconvention a sum of
money due to him as B. & Go.
the plaintiff sued B.,

—

style

The

plaintiff Bouwer sold certain wool to the defendant
Mr. Slater, which wool the defendant undertook to pay
for.
The wool was duly delivered to the defendant, and he
paid over the price, less the sum of £11 18s. 3d, the amount
of a shop account due to the defendant.
The defendant
carried on his shop business under the style of •' Brown &
Co.," but he was the sole proprietor.
Plaintiff sued Brown
in the Court of the Eesident Magistrate of Queen's Town
for £11 18s. Qd., as being the balance due on his wool.
The
defendant pleaded the general issue, and a set-off for the
shop account, and also claimed the amount in reconvention.
for a

On

this the plaintiff joined issue.

The

plaintiff

contended

the wool was sold to Slater and not to the defendant, and
objected to the set-off. He admitted the account, but alleged
that on a previous settlement of accounts between

Brown &

Co. a balance of

£10 remained due

him and
The

to him.

defendant alleged that credit had been given in account for
this sum, and that the whole of the account was still due.
The Magistrate seemed to have ignored the set-off, and gave

judgment

for the plaintiff for the

From

costs.

amount sued upon, with

this decision the defendant appealed.

Leonard, for the appellant, contended that it was competent
defendant to set off the shop account due to him.
So long as the parties to the two claims were, in fact, the

for the

was immaterial under what name the defendant
On the evidence he submitted it was proved that
the shop account was due by the plaintiff.
Jones, for the respondent, urged that as the defendant was
sued in his individual character for a debt which he had
undertaken to pay, it was not competent for him to set off
a claim which was due to him in another capacity, viz., as
same,

it

traded.

Brown & Co. Further,
was not proved to be due.

the proprietor of the business of

on the evidence the

set-off

i8Y9.

-*'^'^"^bJowii!''
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Aug.

Bouwer

vs.

BroTvn.

—

Villiees, C. J., said
It is very much to be regretted
record
is
not
in
such
a condition as to enable the
that the
judgment.
Magistrate was clearly wrong
give
The
Court to
in making any distinction between the firm and the members

De

16.

:

If there was any set-off for money due to
of the firm.
Brown, trading as Brown & Co., the Magistrate ought
Instead
to have gone into the claim and decided upon it.
of that he seems to have decided that the firm was one and
the members of the firm another. There is no such distinc-

On

tion in law.

sum

the evidence as

£1

it

stands

it is clear

that at

due from the plaintiff and
should have been deducted from the amount sued for. The
Court can amend the judgment to that extent and give
absolution for the balance, and as this will be a material
least the

of

18s. 3d. is

be entitled to his costs or the
Court can send back the record to the Magistrate to ascertain
what amount is really due by the plaintiff to Brown & Co.
We will adopt this latter alternative and remit the case, and
on the Magistrate ascertaining what is due the Court will be
able to give judgment.
alteration, the appellant will

;

Case remitted accordingly.
rAppellant's Attorneys, Fairbridge,
LKespoudent's Attorney, Van Zyl.

Tayloe & Co.
Excise Duty.

Arderne, & Soanlen."]

vs.

J

Mackie, Dunn,

—Periculum

&

Co.

rei venditse.

Where brandy had heen sold through a hroher, and the seller
had measured it off and placed it in hogsheads, which he
marked and set apart for the purchaser, and shortly afterwards, hut before there had heen delivery, the Excise Act
heoame law, hy which a duty was imposed on brandy in
stock : Held,
that the duty was a risk attaching to the

—

brandy payable by
1879.

Aug.

16.

Tayi^co.
D«nn,T&.

Taylor

&

Co.

the purchaser.

carried on

business in

Cape Town

as

producc merchants, and had a brandy distillery at Wellington.
On the 4th July, 1878, they sold through a broker to

'

167

Mackie, Dunn,

&

Co., who carried on business at Port
hogsheads of brandy, of the strength of
20 deg. Cartier, at £35 per 127 gallons, conditions for shipping:
-tt^ft
,,mi
to be given.
Ihe nextfi.i
day they received verbal instructions
to ship by the first sailing vessel for Port Elizabeth.
The
brandy was to be delivered in sound Cape hogsheads " recoopered," which was explained to mean in second-hand
casks.
On the 13th July Taylor & Co. sent the order to
their distillery with instructions to execute it at once.
Ten
hogsheads were sent up from Wellington on the 18th,
twenty-one on the 26th, sixteen on the 27th, and the remaining three on the 29th July. It was stated that it was
not usual to put brandy for exportation eastwards in secondhand casks unless specially ordered. The brandy had all
been measured off, from stocks on hand, and reduced from
its original strength to 20 deg. in accordance with the
broker's note, put in second-hand casks, and marked for
Mackie, Dunn, & Co., before the evening of the 25th July.
On the 26th July the Excise Act, No. 2, 1878, was passed,
which imposed a duty of one shilling a gallon on stocks of
brandy on hand. The fifty hogsheads were all put on board
the Ambulant, which was the first sailing vessel bound for
Port Elizabeth after the date of the sale, and a bill of lading
was signed on the 31st July. On the 19th July Taylor &
" Brandy stocks
Co. telegraphed to Mackie, Dunn, & Co.
shall we pay duty on your parcels and
likely to be taxed
To this
draw on you for amount, or ship in bond."
Mackie, Dunn, & Co. replied they considered the proposal
to tax stocks unreasonable, and that it had not yet become
law, but if it did they expected the brandy to be delivered
Eurther correspondence took place, but
free of excise.
Taylor & Co, under the 16th
without any agreement.
section of the Excise Act, were primarily liable for the duty,
which was paid by them. The brandy was satisfactory in
quality, and was accepted by the purchasers, who paid the
purchase-price, but refused to refund the amount of duty
An action was now brought to
paid by Taylor & Co.
recover the sum of £162 ItJs., being the amount of excise
paid by Taylor & Co. The defendants pleaded the general

Elizabeth,

-1

*1„-

:

;

issue.

The

is's-

—

fifty

facts stated

above were proved.

TJinngton, A.G. («ith

him

Stockenstrdm), for the plaintiffs,

'""

"'

Mackie,

Dunn, & Co.
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'
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submitted that the present case was clearly distinguishable
from Marais vs. Deare and Dietz, tried during the November
term of last year, and the case of Foppe, Schimhoff, &
Gutter^/ vs. MacJcie, Dunn, & Co., tried last term, as it was
proved the specific brandy had been measured off and set
aside for the defendants before the Excise Act came into
operation; and it was an undisputed maxim of our law
perioulum rei venditsB sed nondum traditse est emptoris.
Leonard (with him Giddy), for the defendants, admitted

had been decided that the excise duty was a periculum
and that Voet (18, 6, 4) laid down that after
the measurement and setting apart of things like brandy the
But they contended a
risk ceased to belong to the seller.
The true test to
sufficient.
measurement
was
not
mere
apply was, supposing the brandy had been destroyed, whose
In this case it would have been
loss would it have been ?
the loss of the plaintiffs. They could not have alleged in
such a case any delivery, and could not therefore claim
payment; so on the other hand they were not bound to
deliver this identical brandy, but might have completed the
that

it

rei venditm,

order from other brandy, either of their own stocks or obtainable in the market.

De

Villiees, C.J., in giving the judgment of the Court,
differs altogether from the two previous cases
which have recently been decided. In those cases the Court

said

:

—This case

went minutely into the question whether the sellers had
done any act to set apart any particular brandy for the
purchasers, and it was found they had not
and the Court
held that if there had been destruction of the brandy the
loss would have fallen on the sellers.
In the present case
the plaintiff, before the Excise Act had come into operation,
had measured off the brandy, and distinctly marked and set
;

it

aside for the defendants.

It is clear that our law allows

the risk of property to pass to the seller, even though there

be no actual delivery. If this brandy had been destroyed
after it had been measured and set aside the loss would have
fallen on Mackie, Dunn, & Co.
This principle of law has
always been acted on in this colony. The excise has been
decided to be a risk attaching to brandy sold, and in this
case

it

must be paid by the purchaser.
J., said
Although the defendant's Counsel has

DwYER,

:

—

;
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argued the non -liability of the purchaser, I look upon this
case as practically undefended.
The principle of law has
frequently been upheld by this Court.

Judgment accordingly

1879.

Aug.

15.

Taylor & Co.
vs. Mackie,
Duun, & Co.

for plaintiff as prayed, with costs.

r Plaintiffs' Attorneys, Tbedgold & Hdli,.
1
L defendants' Attorneys, Faihbridge, Ardehne, & Scanlen.J

The Town Council of Cape Town

vs.

The ColonAu

U«SP^^

goveenment.
Crown Property.

Crown property

—Municipal Rates.

situated within the Municipality of

Cape Town

occupied by the servants of the Government for government
'

purposes,

is

not liable

to be assessed

even although such property
the

is

for mtmicipal

rates,

not specially exempted in

Municipal Act.

The Hon. John Gordon Sprigg, in his capacity as the
Colonial Secretary of the Colony, and as such representing
Goverument, was summoned to answer the Town
Council of Cape Town in an action for the recovery of
municipal rates.
Plaintiffs' declaration complained that the Government
were the proprietors of certain immoveable property situate
within the Municipality of Cape Town, and as such liable to
be assessed for the purposes of municipal taxation which
said property, occupied by the servants of the Government
and by the Harbour Board, was duly valued at £28,950
that on the 18th February, 1878, a general rate of 2d. in
the pound was duly assessed by the Town Council on the
value of the immoveable property situated within the
Municipality, under and by virtue of the powers vested in
them by Act No. 1, 1861, and No. 1, 1867; that the rate
so levied amounted in respect of the said Government
property to the sum of £241 5s. Od., which became due on
the 18th of February, 1878, but the Government refused to
pay the said rate, denying their liability for the same.
Wherefore the plaintiffs prayed judgment.
the

;

18Jrf.

Aug.

15.

„

19.

The Town
Council of Cape
Town vs. The
Colonial

GoTemment.
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The defendant pleaded,

1879.
..

^
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The Town

Town

vs.

The

Government.

first,

the general issue.

Then

on or about the 21st of June, 1843, it was
for and upon divers good considerations, stipulated and
agreed between the commissioners and wardmasters of the
Municipality of Cape Town, acting for and on behalf of the
said Municipality of the one part, and the local executive
Government on the other part, that no such rate upon the
immoveable property of the Government as was now claimed
by the plaintiffs should at or for any time whatever be
claimed by the said Municipality from the Government, or
be payable by the Government to the Municipality.
The plaintiffs replied, first, generally then specially that
the facts in the special plea alleged did not constitute any
sufficient answer to the present action.
Further, that after
the making of the alleged agreement in the special plea
mentioned, and before the assessment of the rate now
claimed, to wit, in the year 1853, the said agreement came
to an end, and became and was waived, abandoned, and
rescinded, and the Municipality have ever since been exonerated and discharged from the said agreement and from
observing and performing the same.
The defendants' rejoinder was general.
The properties for which the rate sued for was claimed
were the Colonial Offices, a warehouse at the docks in the
occupation of the Harbour Board, and the railway terminus
in Adderley Street.
Considerable correspondence between
the Government and the Municipality was admitted, dating
from January, 1842. By the 50th section of the Municipality
Ordinance, No. 1 of 1840, the Municipality of Cape Town
were bound annually to refund to the Government a just
and proper proportion of the cost of the police force of Cape
Town, which amount was to be fixed by the Legislative
Council.
In 1842, in consideration of a certain supply of
water proposed to be granted by the Municipality to the
specially, that

;

.

public departments, the Government expressed a willingness
to pay a water rate to be assessed on Government property.

In 1842 an Ordinance was passed by the Legislative Council
immoveable property belonging to the Colonial
Government to be exempt from municipal taxation, but the
Ordinance was disallowed by Her Majesty. In 1843 the
Legislative Council passed certain resolutions relative to
the claim of the Government on the Municipality, for

to declare the
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and of the claim of the
Municipality on the G-overnment for water and .other rates,
in consequence of which a committee of the Council and
1
p
HIT
f
IT
11
a deputation oi the Municipality met and discussed the

contribution to the cost of

•

••

n

•

rry-i

•

T

•

^

-i

-nr

•

*

The deputation reported to the Municia suggestion had been made by the committee

position 01 anairs.
pality that

•

T

nft

tlie police,

of the Legislative Council, that

that an understanding had been

the Ordinance No.

1,

it

having been admitted

come

to at the passing of

1840, not to charge the Municipality

with more than one-half of the expense of the Cape Town
police, the Colonial Government not contemplating at the
time the payment of any municipal rates for the public

and the Colonial Government and the Municipality
being now replaced in its former position by the repeal of
the Ordinance No. 4, 184^, that the said understanding shall
not be disturbed, but that in terms thereof the Municipality
of Cape Town shall not be called upon for the payment of
more than one-half of the expense of the police force and
that the Government buildings shall be exempted from any
municipal rate. The Board of Commissioners and the wardmasters for the Municipality passed resolutions adopting the
above suggestion as a settlement of the dispute. In 1847
an Ordinance was passed by the Legislative Council for the
purpose of relieving produce from the necessity of passing
through the market, in consequence of which the municipal
revenue was reduced by between £2000 and £3000 a year.
Eepresentations were made to Parliament, which resulted in
the contribution to the police paid by the Municipality being
reduced to one-fourth the cost, which was the amount now
paid by the Municipality. No rates had ever been paid by
buildings

;

the Government.

him Stoehenstrom), for the defendants, admitted
was held that Government property was liable to
assessment, the amount sued for was due. But by the law
of the land Crown property was not liable to be taxed for
municipal purposes. The only power the Municipality had
to tax property was founded upon statute, and in that statute
there was no mention of Crown property. The principle is
that the Crown is not bound by a statute unless it is expressly
mentioned. That is the principle of the English law, and
nothing can be found in the Dutch law to contradict that
The maxim of the Civil Law was princeps legihus.
principle.
Cole (with

that

if it

'8'»..

is-

The Town
Council Of Cape

Town m. The
Colonial

Government.
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vs.

In England the property of the Crown is liable
when there is a beneficial occupation by
an officer of the Crown. The same rule prevails here for
construing statutes as in England. (King v. Terrott, 3 East,
506; Mersey Bock and Harbour Trustees t. Cameron, 11
H. L. C. 443, and 20 C. B., N. S., 56.) As to the agreement,
it was founded on good consideration, and the Municipality
have never been called on to pay more than half the cost of
the police force.
For thirty-four years the agreement to
exempt Grovernment buildings had in fact been adhered to.
Leonard (with him Giddy), for the plaintiffs, contended
that the English cases quoted did not apply here, because
they turned upon the construction of a statute which had no
force in this colony.
Counsel admitted that under the
Eoman law the fiscus would be exempt ( Vide Voet, 39, 4, 28).
We could not, however, take over the Eoman law in its
entirety, or even the law of Holland.
For in this passage
from Voet there were mentioned a lot of exceptions which
would not hold good in this colony.
That G-overnment
property in this colony was liable to municipal taxation had
been tacitly admitted by the former Government, for they
solutus

19.'

The

Government.

est.

for poor rates only

had considered it necessary to pass an Ordinance expressly
exempting it, which Ordinance had been disallowed, no doubt
on the advice of the law officers of the Crown. It was not a
correct principle to lay down that the Crown was not bound
by statute unless it was expressly mentioned. The true
doctrine was that a statiite in the Colony binds every one
unless expressly exempted. The Ordinance gave the Municipality power to assess a rate on all property situate within
the limits of the Municipality, with certain exceptions
expressly stated, and Crown property was not among those

This was evidently the view taken by the Legisalmost every other Municipal Act for other
municipalities within the Colony Government property was
expressly exempted (vide Acts ISTo. 31, 1860; No. 14, 1868
exceptions.

lature, for in

;

No. 20, 1857

No. 9, 1858). As to the agreement pleaded,
circumstances had completely changed since 1843. That
agreement was based on the power of the Legislative Council
to fix what amount of contribution should be paid by the
Municipality (Ordinance No. 1, 1840, sec. 50). Since 1853
the Legislative Council had ceased to exist, and with it the
power to fix the amount of contribution.
;

—
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Cole, in reply, said the exemptions in the Acts referred to
were inserted ex superabundanti cautela. Though the Legislative Council had ceased to exist, the Parliament had taken
its

place,

and the Muuicipality had

itself

appealed to Parlia-

vult.

Postea (August 19),

Db

Villiees, C.J., in giving the judgment of the Court,
is an action brought by the Town Council of

—This

Cape Town against the Colonial Secretary, as representing
the Grovernment in this colony, to recover certain municipal rates alleged to be due to the plaintiffs in respect of

certain landed property

situated in

Cape Town.

belonging to Grovernment, and

The

first

of these properties

upon

the Colonial Office in Grave-street, which is valued
the second is
at £8000, the,rate upon which is £66 13s. 4:d.
the Warehouse at the Docks, which is valued at £950, the
rate being £7 18s. 4cZ.
The next is the Eailway Terminus

the

list is

;

is valued at £20,000, and the rate
In the declaration the G-overnment are

in Adderley-street, which
is

19.

The Town
Council of Cape

Town

vs.

The

Government.

in 1857.

Cur. adv.

:

15.

„

Colonial

ment

said

1879.

Aug.

£166

13s.

4:d.

sued as proprietors of the property situated within the limits
of the Municipality of Cape Town, and as such are liable to
be assessed for the purpose of municipal taxation, which said
property occupied by servants of the said Government and
by the Harbour Board of Table Bay was duly valued for the
The declaration
purposes of such taxation at £28,950.
raises the broad question whether or not the Government is
liable in respect of the property occupied by its own servants.
Now, under the Act No. 1, of 1861, the Municipality has the
power of imposing rates in certain cases, and I find that under
one of the sections, the occupier as well as the proprietor is
liable that it is left to the option of the Town Council to
sue either the occupier or the proprietor, so that even if the
decision of the Court should be in favour of the Government,
it would not necessarily follow that the occupiers of the
buildings in question would be exempt. Take, for instance,
;

the case of the Harbour Board. On reference to the Act
relating to the Harbour Board, I find that the Commissioners
have the sole administration of all the funds of the harbour
and docks. It is true that the funds are from time to time

;
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The Town
Council of Cape

Town

lis.

The

Government,

paid into the Treasury, but there is a distinct provision that
all moneys so paid into the Treasury shall be kept apart and

..„.,,

only devotcd to purposes connected with the Harbour Board
i
SO that it IS II rst possible that ii there had been an action
against the Harbour Board, the decision of the Court might
*i

,

•

i*

iti

but of course this not being a
need not be decided. The
remarks
same
also apply to the railway station, but the
Eailway Engineer stands on rather a different footing from the

have been against the Board
question

now

;

raised, the point

Harbour Board, because the Eailway Engineer seems to be
the servant of the Government, directly employed by Government and paying all moneys coming into his hands directly
into the Treasury, and employed by Government for the
purpose. Now comes the main question, whether the Government as a Government is liable to pay municipal rates. The
law of England is perfectly clear. According to the law, of
England the Crown would not be liable to pay rates in
respect of property owned or occupied by them, and the
question is whether the same law applies to this Colony. A
passage was quoted by Mr. Leonard from Voet, 39, 4, 28, in
which it is clearly laid down that the fiscus who represents
the Crown to all intents and purposes is not liable to pay
vectigalia.
The only question which occurred to me during
the argument was whether the vectigalia could be considered
in the nature of a State tax, or whether the word might also
be used in regard to rates imposed by municipalities but in
reference to other passages in Voet, I find that the very same
word is used by him in the very same book, in reference to
rates imposed by municipalites.
In Voet, 39, 4, '9, it is
expressly laid down that municipalities under the law of
Holland are also entitled to impose rates, provided they do
so with the consent of the Crown, and the word used to
denote "rates" is vectigalia. The Court is, therefore, bound
to come to the conclusion that the Crown is not liable to pay
the rates sued for.
Judgment must therefore be for the
;

defendants with

costs.

Judgment entered

for

defendants accordingly, with

Attorupya, Fairbridge, Arbekme,
t Defendants' At orueys,
Keid & Nephew.
Plaintiffs'

&

Scanlem."!
J

costs.
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Keyter

vs.

Barry's Executor.

Conditional Sale.

—Dominium,

Where goods are

sold on credit, with a condition that if the
priee he not 'paid, the vendor shall have the right of claiming the goods, and that the purchaser shall not lie able in

any way

to dispose

of the goods, hut that they shall remain
Held,
that the dominium in the

as security for the debt

goods passes
session,

to

—

the purchaser,

—

and

though not paid for, they

that while in his pos-

may

he seized in exe-

cution of a judgment obtained against the purchaser by a

third person.
Gr.

C. Keyter, the applicant, entered into an

agreement

with P. J. Meiring, jun., for the sale of certain property at

Oudtshoorn on the 25th July, 1878, when a document was
given by Meiring to Keyter, which was in the following
terms
" The undersigned P. J. Meiring do hereby declare
have
purchased
from Gr. C. Keyter certain eight cattle,
to
Scotch cart, and trek goed for ten oxen, for the sum of
£77 10s. under the following conditions, that is to say that
I shall pay the aforementioned sum within twelve months
from this date with the further proviso, in the event of my
failing to pay the amount the said Keyter shall have the
right of claiming such of the cattle still alive, and further
that I shall not be able in any way to dispose of the aforementioned articles, but that the same shall remain as security
for the said debt." On the 5th November, 1878, a judgment
was obtained by the respondent, the executor of the estate
of the late F. W. Barry, against the said P. J. Meiring, and
execution being issued the Sheriff attached the property
mentioned in the above agreement. The applicant thereupon
obtained a rule nisi interdicting the Sheriff from selling the
The rule was returnable on the 5th December,
property.
1878, but by consent stood over until this day.
Buchanan, for the applicant, urged that by the agreement
between the parties it was intended that the property in the
goods should not pass to Meiring until the price had been
paid, but that the dominium should remain with the applicant, who could reclaim the identical property if Meiring
failed to pay for the same.
:

—

:

;

is's,.

is'

Keyter

vs.

Ba.rrv''!

Executor.

—

;
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Keyterus.
Executor,

contended that this was a sale of
seller had only a jus ad
the property on
obtain
a pledge of proattempt
an
to
This
was
personam.
registered
(Bens vs.
publicly
or
a
bond
delivery
without
perty
Jones, for the respondent,
credit,

and that the

Barn's Trustee, 2 Buch. Menz., p. 89

was allowed
English bill of

this

;

arotius, 2, 48, 29).

If

would be introducing the principle of the
sale, which was contrary to the law of this

it

colony.

Buchanan, in reply, submitted that this was not a pledge
The delivery of
all, but a conditional sale.

of property at

property subject to the condition that the dominium should
not pass until the price was paid, was recognised by our
common law and this principle had been recognised by the
legislature in the Insolvent Ordinance, which allowed property sold for cash to be reclaimed if the price had not been
paid.
The applicant retained a jus in re by the agreement.
;

Cur. adv. vult.

Postea (August 19),

De

—

Villiers, C.J., said
The main question in this case
whether under the agreement between the applicant and
Meiring the property in the goods sold passed from the
vendor to the purchaser, or whether it remained vested in
the vendor for if the property passed it is perfectly clear
that it might be attached by the Sheriff.
The authorities
in the Roman-Dutch Law are clear that the property did
:

is

;

The effect of a bill of sale is quite different, and does
not apply to this instance, for in the case of a bill of sale, the
vendor remains in possession of the property. The principles
pass.

which guide the Court in questions like this are laid down in
Voet, 18, 3, 1.
Speaking of the lex commissoria it is there
stated that the better view is that where there is an agree-

ment

in connection with a contract of sale to the effect that

unless the price

is paid within a certain time the thing shall
be considered as unbought, that the contract should be considered a sale out and out, rather than a conditional one

and

also that the risk

and

connected with the thing
In the next paragraph Voet goes into the question whether the vendor is
entitled to bring an actio vindioatio or an actio ex emto, and
profit

sold passes provisionally to the purchaser.

—
177

he Bays, if the pact is to the effect that if the price is not
paid the thing sold " shall be restored," or " shall revert," or
" the parties shall withdraw from the contract," then there is

no

vindicatio,

but only the

So that

actio ex emto.

clear from this authority in Voet that

if it is

1879.

Aug.

14.
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Keyter

vs.

Barry s
Executor.

Keyter would Hot be

entitled to the vindicatio, but that he would only have the
it would be on the ground that the
property had passed to the purchaser. If that be correct, the
property in the goods having passed to Meiring, the Sheriff

personal action ex emto,

was justified in seizing them. The rule nisi must therefore
be discharged with costs.
FiTZPATRiCK, J., and Dwyeb, J., concurred.
Application dismissed accordingly, with costs.
Applicant's Attorneys, Tredgold & Hull.
1
C iledpuudeut's Atturneys, Jb'AiBBRiDG£, Arderse, & Scanlen. J

Trustees of
Insolvency.

De Wet

—Ord. No.

6,

vs.

1843,

Krynauw &

see.

84.

Co.

Contemplation of

Sequestration.

A

mortgage bond given

to secure

an overdue

debt,

passed at a

time when insolvency was impending, the debtor hnowing
that sequestration

would thereby

would follow, and that a preference

be given to

undue preference under

the creditor, set aside as

the S'^th section

^

an

of the Insolvent

Ordinance.
1879.
This was an action brought by the trustees of the insolAug. 19.
vent estate of Susanna Marina de Wet, of Worcester, against
Trustees of
Krynauw & Co., of Cape Town, to have a mortgage bond De WetiM.Krynauw & Co.
passed by Miss de Wet in favour of the defendants on the

1st July, 1878, set aside as an undue preference, under the
provisions of the 84th section of the Insolvent .Ordinance.
Miss de Wet conducted a small shop at Worcester, and

had obtained goods from the defendants and from other merchants in Cape Town. In February, 1878, a bill in favour of
the defendants was overdue, and they pressed for payment and
threatened legal proceedings. Miss de
expressing an intention to pay all her

S.C—Vol.

IX.

Wet

asked for time,
but com-

liabilities,

N
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She owned some im-

18T9.

plaining of the slackness of trade.

-^

moveable property, which she was endeavouring to

De wetrs.^
lyiiauw

B

o.

sell.

In

May, 1878, she wrote to defendants offering a bill indorsed
^^ several members of her family as security for defendant's
After some correspondence Mr. Krynauw visited
Worcester, and agreed to take a second mortgage on her
property, and to give time for the payment of the debt.
claim.

After some demur Miss de Wet signed a power to pass a
bond on the 27th June, and on the 1st July the bond now

sought to be set aside was registered. After the passing of
Wet continued to endeavour to sell her
property, and also carried on her business until the 31st
October, 1878, when she surrendered her estate. According to the trustees' report the value of the assets was

the bond Miss de

£1079 3s. Sd., against liabilities to the amount of £2024 17s.
The insolvent in the witness-box stated she knew when she
gave defendants the power of attorney to pass the bond that
the effect of so doing would be to bring her other creditors
down upon her, and that she would be compelled to surrender
her estate, and that the defendant would thereby obtain an
undue preference.
She stated she had told this to Mr.
Krynauw, but he positively denied that any such statement
had been made to him.
Leonard (with him Innes), for the plaintiffs, contended
that the transaction came within the provisions of the 84th
The debt was long overdue when the bond was
section.
passed, and the insolvent must be taken to have contemplated sequestration at the time she signed the power, as she
stated she knew what the effect of her passing the bond

would

be.

Buchanan (with him Jones) urged that the insolvent was
induced to pass the bond by a desire to gain time, and that
her subsequent endeavours to sell her property, and her continuing her business for four months afterwards, must be
taken to shew that there was no contemplation of sequestration at the time the power of attorney was signed.
On
the authority of Stratford's Trustees vs. Mosenthaly Buch.

Eeports, 1874,

p. 65, this

could not be considered an undue

preference.

Leonard, in reply, said the inevitable result of the insolvent giving a bond was insolvency, and that she knew was
giving the defendants an undue preference at the time. She

179
did not surrender immediately, but she
first

creditor pressed
her she
*

DwYBB,

,

J.,

said

:

— I do

The

that

when the

...

not see from the evidence in this

case that there has been any
to prefer.

knew

must surrender.

undue preference

or intention

insolvent was induced to give the bond in

consequence of the pressure of her creditor, and with an
intention to gain time. If the defendant had acted differently, and put in execution, the insolvent would have been
driven to surrender much sooner than she did. The defendants were quite willing to give her time, and she might
reasonably suppose her other creditors would also give her
time. There was no evidence to shew she anticipated that
her other creditors would come down upon her at once.
FiTZPATKiCK, J., said
The only pressure that the insolyielded
to
have
to was the pressure of persuasion.
seems
vent
think
her
version of the circumstances is
inclined
to
am
I
the more correct, and that she told Mr. Krynauw that her
giving the bond would bring the other creditors down upon
her and force her to surrender. In my judgment this is
:

clearly a case of

undue

De

—

preference.

—

The real question is whether
Villiees, O.J., said
the defendants should get a preference in the distribution of
the insolvent's assets under the insolvency, or should come
:

in concurrently with the other creditors. There is no claim
under the 88th section of the Ordinance. Now

for forfeiture

the whole policy of the insolvent law is to secure a fair pro
If, howrata, distribution of the assets among the creditors.
ever, there has been a vigilant creditor, who has secured
himself in the due course of business, without taking an
undue advantage of the other creditors, he is protected by
the Ordinance. But this is not a case of that kind. If the

payment of his claim when
on the verge of insolvency, and the

creditor takes a bond, or receives
clearly

the debtor
insolvent contemplates that the giving of the security or the
is

payment will inevitably result

in sequestration, as the insol-

vent distinctly stated to be the case here, then the law steps
in and says not that it is necessarily a fraudulent act, but

an undue preference. The contemplation of sequesthe intention to prefer are questions of fact and
and
tration
and one on which there may be difference of
law,
of
not
this case, if an undue preference has not been
In
opinion.
that

it is

N

2

—
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clearly proved, then I do not know any case in which it
could be said to have been given. The effect of the act was
to give the defendants a preference above the other creditors,
it is quite correct to argue that an insolvent must be
taken to contemplate what must be the result of the act
done, even though the insolvent may say he had no such
intention.
But in this case the insolvent states that she
knew the result of her act would be to give the defendants a
preference in an insolvency that would inevitably occur. A
person like the insolvent might very naturally wish to stave
off the surrender, and hence the time which elapsed after the
passing of the bond, but it was clear it was inevitable from
the time the bond was passed. The judgment of the Court
must be for the plaintiffs, setting aside the bond, with costs.

and

Judgment

for plaintiffs accordingly,

[Plaintiffs' Attorneys,

with costs.

Kedelinghuys & Wessels.1
Paul de Villiebs.
J

Defendants' Attorney,

Queen

vs.

Baens.

Ordinance No. 92, 18S2.~ Ordinance No. 10, 1846,

sec. 6.

The exemption granted

to a market-master, under Ordinance
No. 92, 1832, to sell hy auction without a license articles
brought to the market, refers to an auctidneers license,

but it does not exempt

a

license

for
im.

^Tjt
Queen w. Barns.

for

the sale

him from

the sale

the necessity of taking out
of bread, or for any other article

of which a special

license is required.

George Barns, the market-master of Burghersdorp, was
charged before the Eesident Magistrate of the district with
Contravening the provisions of Act No. 3, 1864, as amended
by Act No. 13, 1870, in having, on the public market, sold
a certain quantity of bread, he not having a license, as by the
said law required, authorizing him to exercise the trade of
a baker.

The defendant excepted
that

to the

summons on the ground

disclosed that the act complained of was done by the
defendant in his capacity as market-master, and through
it

—

—
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the public market, which act was, by Ordinance No. 92, of
1832, allowed and privileged.

The exception was overruled; and the defendant then
pleaded not guilty.
It appeared that the defendant had as market-master
frequently sold boer bread on the public market of
Burghersdorp. The defendant held no baker's license. On
these facts the Magistrate convicted the defendant, and
fined him £3 15s.
From this judgment the defendant
appealed.

The Magistrate, in a note annexed to the record, stated
that the exception was overruled on the following grounds
:

That the defendant, being the market-master of a
municipality established under a special enactment, viz., the
Ordinance No. 9, of 1836, can claim no rights or privileges
beyond what are granted by that Ordinance or some law
subsequent to it and therefore cannot claim any privileges
formerly granted under Ordinance No. 92, of 1832. 2nd. That
the Ordinance No. 10, of 1846, which repeals so much of all
former laws as may be repugnant to its provisions, enacts
that no one shall carry on the trade of a baker without taking
out a baker's license; and the 6th section of the same
Ordinance provides that every person selling bread without
having previously taken a baker's license shall be deemed
and taken to have himself baked and made the same, unless
he can prove that the same was baked and made by some
licensed baker and that therefore the provisions of Ordinance
No. 92, of 1832, are, by Ordinance No. 10, of 1846, repealed
1st.

;

;

may relate to the sale of bread.
Leonard, for the defendant, contended that the conviction was bad, as Ordinance 92, of 1832, allowed marketmasters to sell all goods without takmg out any license.
in so far as they

privilege was given to the Sheriff and others.
Buchanan, for the Crown, supported the conviction, on
the grounds stated by the Magistrate.

The same

Cv/r. adv. vult.

Postea (August 21st),

De
is

ViiiLiBES, C.J., said

:

—The defence

set

up

in this case

that under the provisions of Ordinance No. 92, of 1832, the

^J^sm.^
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Queen m. Bams,
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Barm,

defendant, as market-master, was entitled to sell bread as
well as any other articles brought to the market without

taking out any license. Now the object of this Ordinance
was to allow market-masters to sell produce on the market
without taking out an auctioneer's license, in the same way
as sheriff's officers or messengers of the Magistrate's Court
could sell without a license ; but clearly it was not the object
of the Ordinance to enable such persons to sell wines and
spirits without a license, or to sell any other articles which
could not be sold without

first

taking out a license.

I find

that in the same year 1832 an Ordinance regulating the

was passed, and in this Ordinance
to allow the Sheriff to sell
without a license wines and sprits taken in execution. Now
if the law was as was contended for the appellant, there
would have been no necessity for making this provision. It
is peculiar that in this Ordinance where this privilege was
given to the Sheriff nothing was said to extend it to marketmasters. If the argument of appellant's Counsel was correct,
there would be nothing to prevent market-masters from
selling wines and spirits by retail all day long without any
infringement of the law. But this could not be done. A
market-master could not sell wines and spirits without a
In the same way Ordinance No. 10, 1846, required
license.
every person selling bread to take out a license. By the
6th section of the Ordinance the onus is thrown on the
person selling bread to prove that either he was himself
licensed or he was selling for some licensed baker. The
market-master has not proved that in this case, and therefore
in my opinion the Magistrate was quite right in fining him.
The Magistrate's judgment must be confirmed.

sale of wines

and

spirits

special provision was

FiTZPATEiOK,
[Appellant's Attorneys,

J.,

made

and Dwyer,

J.,

concurred.

Faiebridge, Arderke, & Scaslen.]
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BroJcer.

A

hroJcer

a

&

Co.

vs.

Bekg.

—Bill of Lading.—Agency.

may have such iMstructionsfrom one of the parties to

contract effected hy the broker, as to render

special agent of such party,

and authorize him

him
to

the

bring

his principal to terms beyond those specified in the broker's
note.

A

pwrchaser of goods is entitled, in an action ex emto, to
recover damages where there has been no delivery at all of
the goods sold ; or where the goods have been delivered and
are defective, by the actio redhibitoria he may claim a
concellation of the contract, or by the actio quanti minoris
to

have the purchase-price reduced

of the goods sold. [Per
judgment of Dwyee, J.]

De

to

the actual worth

Villiees, C.J.

8ed vide

This was an action instituted by Irvine & Co., of King
William's Town, against William Berg of Cape Town, for
damages for breach of contract.
Plaintiffs alleged that on the 15th January, 1879, they
entered into a contract of purchase of certain mealies from

the defendant, through the brokers, Messrs. Bolus Brothers,
Cape Town, when a broker's note was passed in the
following terms

of

:

" Cape Town, 15tli January.

" Bought on account of Messrs. J. J. Irvine & Co. from Mr. William
Berg :—
" 3000 sacks (or whatever quantity may be on board a vessel from
Monte Video or elsewhere) good mealies, in sound condition, at 27s. per

200

lbs. gross,

landed in Table

including bags, delivered alongside a coasting vessel or

Bay Docks, duty and

all

charges paid.

Vessel expected

about 31st March, but buyers to tafce whichever cargo arrives first, seller
to endeavour to induce ship to go direct to East Loudon, buyers paying
extra freight.

No

arrival

no

sale,

&c."

That afterwards, in the month of March, in alleged performance of this contract, the defendant delivered certain
mealies which had then lately arrived by the steamer Dunrobin Castle, and made out an account for £3016 13s. 11^.,
and drew upon the plaintiffs for the amount, which draft the

i8»9.
",^'

w.
22.

Sept.

i.'

irvine&co.
VS.

Berg.
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1.
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vs.

order to get possession of the mealies, accepted
and subsequently paid at maturity. That the mealies so
delivered were not good mealies in sound condition, but were
bad and unsound, in consequence whereof the plaintiffs were
plaintiffs, in

i8?9.

Berg.

and dispose of them as they otherwise could
have done, whereby they suffered great loss. 'J'hat after the
mealies were delivered it was found they were short weight,
whereby the plaintiffs lost £32 7s. That the defendant, in
breach of the said contract, did not endeavour to induce the
said ship to go direct to East London and that the sum
of £428 6s. 3i., charged by the defendant for freight from
Cape Town to East London at the rate of 35s. per ton, was
improper and excessive, and more than should have been
paid, by the sum of ten shillings per ton, whereby the
Wherefore they prayed
plaintiffs further suffered loss.
judgment for £900 as damages and costs. There was an
alternative count in the declaration founded on a contract
laid as having been made in March for the sale of 2000 bags
of mealies, good and in sound condition, with the same
allegations of loss and claim for damages.
The defendant admitted the contract in the terms set
forth in the broker's note, and pleaded the general issue to
-^jjablc to sclI

;

the remainder of the declaration.

Then

specially, as to the

allegation of breach of contract that the defendant did not

endeavour to induce the ship Dunrohin Castle to go direct to
East London, that on the 14th of March, while the said ship
was still in Table Bay, the plaintiffs specially instructed the
defendant to ship 500 bags of the mealies by the ship Melrose,
to secure freight for the remainder in the ship Stettin ; and
that, acting nearly as possible in accordance with such instructions, the defendant forwarded the whole 6f the mealies
And as to the allegation
to East London by the ship Stettin.
of excessive and improper charge for freight, the defendant
pleaded that it was specially agreed by and between him
and Bolus, acting as the duly authorized agent of the
plaintiffs, that the defendant should be allowed and should
charge the sum of 85s. per ton for the said freight, and that
such agreement was afterwards ratified and approved of by
the plaintiffs.

The

plaintiffs replied as to the defendant's

that the defendant of his

second plea,

own wrong, and without the cause

by him in the said plea alleged, broke

his said contract in
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manner and form

The

as in the declaration alleged.

re-

plication was otherwise general.

were under contract to supply mealies to the
commissariat, and tendered delivery of 1000 bags of these
mealies, but after inspection they were rejected.
They were
plaintiffs

afterwards sold to other parties at the same price as the

commissariat would have paid.
As there was a great
scarcity of mealies in the King William's Town market at
the time, the plaintiffs managed to dispose of the whole
shipment, making a small profit on the lot. About six

hundred bags had been sold by the plaintiffs to arrive, and
after the mealies had been delivered to the purchasers, their
unsound condition was discovered, and the plaintiffs had to
allow £331 14s. 3d. of the price for which they had been
induce the purchasers to retain the mealies. Owing
way the mealies had been sent away, on arrival at
East London it was found impossible to prove short delivery
with exactness. The plaintiffs had employed Bolus Brothers
as brokers in a number of transactions, and a number of
letters had passed between them.
At the time of the sale
the defendant stated he expected a cargo of mealies by sailsold, to

to the

ing vessel from America. On the 6th of February, plaintiffs
wrote to Bolus Brothers
" It is of course understood we
are to have the first cargo of sound mealies, to insure which
you must send a thoroughly competent man to examine
them on arrival." To this Bolus Brothers replied
" We
shall have mealies carefully inspected on arrival, and wire
:

—

:

you condition
defendant

not sound."

the

13th of

telegraphed:

Shall I ship

which

On

—

—"Have 2000 mealies March
you.
Melrose?
No sailing vessel loading." To
replied — " Ship 500 bags in Melrose, secure
if

plaintiffs

for

:

Murison in Stettin for balance. Is 2000 the
entire cargo ?
Grain to be good, in sound condition." On
the same day
" If Murison can't guarantee freight for all
freight from

:

mealies,
Plaintiffs

—

secure for balance per Anglian or

telegraphed to Bolus

:

—

" See

first

my

steamer."

telegram to

Berg re Mealies. See our instructions carried out. Wire
what is being done." On the 14th of March Bolus telegraphed to plaintiffs
" Berg 2000 mealies aboard Bunrohin.
Freight engaged Stettin." And on the 19th
" Mealies
:

20.

„

Considerable evidence was taken on commission to shew
that the mealies were unsound when landed at East London.

The

ws-

—

:

—
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now shipping Stettin. Only charges freight
and primage." Letters passed between the parties at
the same time, and on the 30th of March, plaintiffs wrote
" We are glad to hear that you have been able
to Bolus
excellent order
35g.

:

—

by Stettin for Berg's mealies at 35s. It
Defendant drew on the plaintiffs
very satisfactory."
through the Standard Bank, and they were obliged to
accept the draft before receiving the bill of lading and other
^^ secure freight

is

papers which would entitle them to receive delivery of the
On receiving the bill of lading they discovered
mealies.
that the defendant had a through bill of lading from

England

to East

London, with the option of landing the

mealies at Cape Town and receiving a rebate of 25s.
pet ton, consequently the defendant could compel the
The
delivery of the mealies to be made at East London.
defendant stated he had shewn the bill of lading to Bolus,
and that thereafter it was mutually agreed that defendant
should charge 35s. a ton for freight between Cape Town and
East London. The ruling freight at the time per steamer

was stated to be from 40s. to 50s. per ton between these
Bolus stated he read extracts from all letters and
telegrams received by him from plaintiffs to the defendant
and while the mealies were being transhipped at Cape Town
Bolus inspected the shipment and found them in good order.
Several witnesses were called by the defendant to prove the
mealies were in sound condition when transhipped at Cape
Town.

ports.

BuchanciM (with him Innes), for the

plaintiffs,

submitted

that the evidence clearly proved the allegation that the

mealies were unsound and not according to the warranty,

The plaintiffs, having paid for the goods,
were entitled to keep them, and sue the defendant for the
damages sustained by their not being equal to warranty.
The measure of damages was the price sound mealies would
have realized at the time in the King William's Town market.
The claim for short delivery could not be pressed. As to
the freight, the defendant had acted either as principal, and
by the broker's note had bound himself to do his best to
send the mealies on to East London, the plaintiffs paying
only the amount actually expended for freight, or the
defendant acted as plaintiffs' agent. In either case he was
not justified in making a profit out of the freight between

in the contract.

—
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Cape Town and East London. Bolus was JT
plaintiffs' agent
o
only in so far as related to the making of the contract, and
he could not bind the plaintiffs to any fresh arrangement
without their authority, which had i;iot been given. The
.

plaintiffs' so-called ratification

of the

real circumstances.

Contracts,

had been done in ignorance

(Grot., 3, 15, 7

;

Addison on

7th ed. pp. 503, 513, 441;. Bridge

vs.

Wain,

1 Stark. 504.)
StocJcenstrom (with

him Leonard),

for the defendant, con-

tended that the defendant had done all that was required
of him by his contract. By the broker's note delivery was
to be taken at Cape Town, and Bolus as plaintiffs' agent
had inspected and accepted the mealies here. But even if
this was not so, plaintiffs were estopped by the way in
which they had dealt with the mealies a^fter they had
reached East London. The plaintiffs ought to have held
a proper survey and refused to receive the mealies, so that
the defendant might have had an opportunity to protect
himself.
There was no such course of action open to the
plaintiffs as they had followed in this instance.
By our
law the only actions they could bring on a contract of sale
were the actio ex emto, the actio redhibitoria, or the actio quanti
minoris.
The original contract had not been adhered to by
the parties, but another was substituted for it by consent in
March. The agreement made between defendant and Bolus
Brothers as to the freight, was binding on plaintiffs, for it
was clear they had sufficiently authorized Bolus to act for
them as to warrant his entering into such a contract.
{Chapman vs. Mortem, 11 M. & W. 539 Carter vs. Crich,
4 H. & N. p. 412 2 Bwrge, p. 500 Big., 21, 1, 6; 21, 1,
48,3; 21,1,61; Foei, 21, 1, 3.)
Buchanan, for the plaintiffs, replied,
;

;

Cwr. adv.

vult.

Postea (September

De

;

1),

—

This action
Villiees, 0. J., in giving judgment, said
defendant
certain
mealies
by
the
to
arises out of the sale of
through
Messrs.
sale
was
negotiated
the plaintiffs. This
Bolus Brothers, who are brokers carrying on business in Cape
Town. This action is brought,, first, for a breach of warranty.
:

ie»9.

Aug.

19.

„

20!

Sept.

1!

irvnw&co.

188
i8?9.
I',*'

20:

Septal:
irviiiTfe Co.
"'•

'^'s-

on the ground that the mealies delivered were not sound, as
contracted for

;

secondly, there

is

a claim for short delivery

;

and thirdly, the plaintiffs seek to recover a certain sum
which they allege has been overcharged them for freight.
j^Q^ jjj regard to the first of these claims, my brethren are
not satisfied on the evidence that it has been proved that
the mealies were unsound when they were delivered. Nor
am I prepared to differ from them, though I do not hold so
strongly upon this point as they do. But as a question of law
I am satisfied that the plaintiffs in this case are not entitled to
recover. They have themselves admitted in their evidence that
after disposing of the whole of the mealies there was a clear
profit remaining to them of about £300. They say they ought
to have made a greater profit, as they could have sold the
Now the
mealies at a higher price had they been sound.
authorities I have consulted all come to this conclusion, that
where a purchaser buys a quantity of produce or anything
of that kind
in the way in which these mealies were bought,
he is not
the whole quantity must be taken together
justified in taking one portion and making all he can out of
There
it, and then claiming damages for the other portion.
is no doubt that under the Eoman-Dutch law a purchaser of
goods is entitled, in an actio ex empto,to recover damages where
there has been no delivery at all of the goods but all the
authorities draw a distinction between the case where there
has been a delivery and where there has been no delivery at
all.
In the present case there was delivery, and a payment
of the purchase-price. The only remedy open to the purchaser in such a case is by the actio redhibitoria, or the
actio quanti minoris.
As to the remedy by the actio redhibitoria, the plaintiffs have not availed themselves of it.
Under that action they would be entitled to claim that the
defendant take back the mealies and repay them the purchaseprice.
Instead of that they have treated the mealies as their
own property and sold them. With regard to the other
remedy, the very words " quanti minoris " shew that a purchaser can only claim a reduction of the price where he
has sustained damage by having sold the goods under the
purchase-price.
I admit that the English authorities are
different to our own, but the Eoman-Dutch law is the law of
this Colony.
I have consulted Pothier on this subject, and
he lays down the same rules very clearly. It is on these

—

—

;

;
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grounds that I base the conclusion I have come to in favour
As to the second claim, no
evidence has been given, and it has not been relied on in
argument.
This onlv leaves to be considered the third
point, viz., the claim for excess of freight.
This claim will
in a great measure depend on the question, what was the

of the defendant on this point.

position of Bolus Brotliers in the transaction
clear to

me

?

Now it is quite

that Bolus Brothers were not merely acting as

brokers, but that they were

expressly instructed by the

do a number of other acts beyond the mere
negotiation of the sale. The correspondence between the
parties proves this beyond all doubt. [His Lordship referred
to the various letterswhich had passed between Bolus Brothers
and the plaintiffs to shew that Bolus Brothers had ample
authority to bind plaintiffs to the agreement to pay 35s.
a ton for freight from Cape Town to East London. His
I think the clause in the broker's
]
Lordship continued
note ought to be construed in the way contended for on
behalf of the plaintiffs, namely, that they should be charged
only the actual amount paid by the defendant. But this
original contract on the broker's note was not adhered to,
for the parties subsequently entered into a special arrangement with regard to this very charge. Bolus, having full
authority from the plaintiffs, made the arrangement with
Berg that 35s. a ton should be charged. Bolus in his evidence
is not clear whether the bill of lading was shewn to him or
not, but Berg distinctly swears it was but Bolus admits that
he would have agreed to the charge, even if he had been
aware of the terms of the bill of lading. There is no charge
of fraud or collusion between Bolus and the defendant, nor
do I presume that the plaintiffs would for a moment accuse
Bolus of collusion with Berg. It may be there was sharp
I can see
practice, but there was nothing like collusion.
nothing fraudulent in the arrangement. The rate of freight
to East London ruled as high as 40s. or 45s. a ton, and the
plaintiffs themselves expressed themselves satisfied at the
charge of 35s. Berg says he told Bolus the terms of the bill
of lading. Bolus says he does not remember whether he
did, but Berg swears positively he did so, and the Court is
therefore bound to presume he did. If this be correct, there
was nothing fraudulent in making the fresh agreement
plaintiffs to

:

—

;

fixing the rate of freight to be charged at 35s.

Under these

^^n.^
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circumstances there can be no doubt that the defendant

„

entitled to be allowed this item also.
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On all points therefore,

the judgment of the Court must be for the defendant, with
COStS.

FiTZPATEiCK,
delivered

J.,

said

:

—I

by the Chief

concur in the judgment just

Justice.

I

am

relieved of the

necessity of giving an opinion on the law, through having

come

on the merits in favour of the
my own mind there was a
delivery of the mealies in Cape Town, and an acceptance of
them by Bolus, who acted in compliance with a distinct
request from the plaintiffs and at the time of that delivery,
the mealies having been examined, I hold that the delivery
was good and binding on the parties. I am further fortified
in my opinion by the conduct of the plaintiffs on the arrival
of the mealies at East ^London.
Even supposing that the
mealies were musty, they did not object to receive them.
They might have called on Berg to take them back, or they
might have given him notice that they would sell them on
open market at his risk. The plaintiffs did not adopt either
of these courses, but they took the mealies and sold them as
their own property, and the result was a profit of £300 on
the transaction. As to the freight, I think it a monstrous
allegation that Berg was not entitled to make some profit
out of his through bill of lading. Having this bill of lading,
Berg was enabled to save the plaintiffs some money, and he
was fairly entitled to make a profit also, as the result of his
foresight.
I quite concur in judgment being given for the
defendant with costs.
DwYER, J., said
In this case the plaintiffs sue the defendant for damages sustained by reason of 2000 bags of
mealies sold by the defendant to the plaintiffs, not being
" sound and good " according to the warranty contained in
the sold note. There are also counts for deficiency of weight
and overcharges for freight. As to the breach of warranty,
to a distinct conclusion

defendant.

I have no doubt in

;

:

—

according to the views I take of the case, the question we
have to decide lies in the narrowest compass, viz., whether
the plaintiffs, on whom the burden of proof lies, have satis-

proved that the mealies, when delivered on board
the Stettin from the Dunrohin Castle, did not answer the
warranty. It has been proved that as to the 1000 bags of
factorily

mealies examined on arrival at East London, they were
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found to be musty but it seems clear that imported mealies
are always somewhat musty. The plaintiffs hare altogether
failed to satisfy me that the mealies were unsound within
the meaning of the warranty when delivered at Cape Town;
and the evidence given on their behalf is quite consistent
with the possibility, if not probability, that they were not
only according to warranty when delivered at Cape Town,
but, except as to the 1000 bags, may have been also according to warranty when landed from the Stettin at East
London. The 1000 bags were examined by a commissariat
officer on behalf of the Imperial Government, and were
rejected by him, but it has been stated that the Imperial
Commissariat Department are more particular than other
purchasers, and I place little confidence in this rejection as
affecting the defendant.
As to the other bags, they were
sold to various parties, and no defect appears to have been
noticed until the purchasers complained that the mealies
sent were of a bad quality and utterly unmerchantable. But
we have it in evidence that the weather was very bad,
heavy rains had set in, and it is quite possible that the
mealies got wet while being carried on wagons from East
London to Alice and other places, and it is somewhat
remarkable that plaintiffs sold some of the mealies by sample
If those samples were
to Messrs. Laurence & Co. at Alice.
fairly obtained, the plaintiffs ought to have known that the
mealies were not according to warranty, if such were the
case, and should have at once informed the defendant,
instead of which the mealies are invoiced to the purchasers
on the 27th March, and no complaint is made to the
Several
defendant until the letter of the 8th April.
witnesses have spoken as to the bags in which the mealies
were contained having been in good order, and unusually
clean when landed, in order to shew that no damage had
been sustained by them in their transmission from Cape
Town to East London but it has also been sworn that some
of the bags in Irvine's store were subsequently in a very
;

;

Is it not therefore quite consistent with the
evidence on both sides that the damaged state of the mealies
was owing to exposure to the inclement weather that then
prevailed after the goods 'were landed, and during their
transport to King William's Town and Alice ? On behalf of

dirty state.

the defendant the evidence

is

that the goods were sound

isia.
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Bolus, a respectable broker, of considerable experience, and
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so delivered

on board the

Stettin.

Mr.

who was clearly the agent and broker of the plaintiffs, telegraphed to the plaintiffs that the mealies "were excellent."
He has also given evidence to the same effect, and although
not necessary, in my opinion, to decide that the plaintiffs
were boun d by the approval of their agent, his testimony should
have great weight. In their letter of January the plaintiffs
desire that the mealies should be carefully inspected, as for
want of such a precaution on the part of their agent at Natal
they lost considerably. It is very strange that the plaintiffs
did not profit by their former experience, and examine the
mealies carefully at the earliest opportunity, instead of
which they disposed of them to several persons who subsequently returned them, and who are the principal witnesses
to sustain the plaintiffs' case.
And although mealies were
at a high price when the consignment arrived, a sale which
might have been, and I believe was anticipated, very soon
after it took place.
For these reasons I am of opinion that
on this part of the case our judgment should be for the
defendant. As to the charge for freight, I am of opinion
that the defendant was justified in making it. He made
arrangements that the cargo should be carried on at a small
additional freight, if he so required it, but he was not bound
to give the plaintiffs the advantage of it. The defendant had
a right to land the mealies at Cape Town, and let the plaintiffs make what terms they could.
As it was, the plaintiffs
had the advantage of freight at 35s. instead of 50s., and the
arrangement appears to me to have been just and reasonable.
Upon this count also I think our judgment should be for
defen,dant.
As to the deficiency in weight the plaintiffs'
own witnesses have admitted that it is a common thing to
it is

lose mealies in transporting them from place to place by the
bursting or loosening of the tying of the bags. But if I
were of opinion as to the facts that the goods were not sound

judgment should be for the plaintiffs. All the
Dutch commentators, Voet amongst the rest, lay down the
rule that a person who has failed in performing his contracts
I think our

compensate the other party to it for the loss he has
The question then arises what is the loss and
what is the true measure of damages ? In my opinion, that
is the real question, whether we are considering it as
shall

sustained.

—
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governed by the Dutch Law, or the law of America, France,
England, and I believe every other civilized state.
In
England for a long period it was doubted whether the loss
arising from a contract of resale could be considered as a
measure of damages, but now all doubt about it has been set
at rest, and in America, France, and England, and by all
countries gOTerned by the Code Napoleon, the true measure
of damages is not only the actual loss which has been
sustained, but also the gain of which the party suing has
been deprived. I do not think it would be at all inconsistent
with the principles of the Roman Law, which Mr. Leonard
has so ingeniously exhumed and resuscitated, to hold that
the loss of gain upon a sub-contract is a proper measure of
damages, so long as we do not act in a manner opposed
to the principles of the decisions of the

Dutch

Courts.

I

think we are at liberty to go with the times, and recognise
those modifications, rather of practice than of principle, that
have been made in the Mercantile Code by all civilized
nations of late years. In England, and I believe in America,
these modifications were the result of more careful investigaI
tion by the Judges, and not of legislative interference.
cannot see that the Actio quanti minoris, even if the old
Roman forms of pleading were in use with us, would be
applicable to this case. I am of opinion that to decide this

case

upon such principles

will establish a

most dangerous

precedent, and be subversive of the most ordinary principles
of justice, as well as put a stop to commercial enterprise

and open the door to the greatest frauds. During the eleven
years that I have been on the Bench in the Colony this
question has, as far as I can learn, never been raised.

If

it

was the law, it would appear to have become obsolete and
the Law Merchant, which seems by common usage and the
comity of nations to have been adopted in all mercantile countries, to have been tacitly adopted here as well.
If such be not the case, I think it will be most unfortunate
I think the very raising of this
for the trade of this Colony.
Take the case
question will have a most pernicious effect.
of a London merchant purchasing at Cape Town 5000 bales
He sells at an advance of £2
of wool upon warranty.
per bale. The wool, when delivered, does not answer the
warranty, is re-sold, and an action is brought in this Court
;

for the loss, but the plaintiff
Vol. IX.
S.

C—

is

told, "It is true you,

by your

ists
,.

sept,

20.
i.

irvine & co.
vs, Uerg.
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You have
however a sum which gives you Is. more than you
gave for the wool, and therefore according to the old Dutch
Law, which is the law of the Colony, you have not sustained
any loss, and instead of getting a verdict for £10,000, or
any less amount, you must pay the defendant's costs."
I
cannot agree that such a decision would be in accordance
with justice, orwithinthe principles of thelawas administered
in this Colony.
I have gone at some length into this
question, for it might be supposed that in passing it over in
silence I either acceded to the proposition contended for by
the Counsel for the defendant, or was unwilling to grapple
contract of re-sale, would have realised £10,000.

i8t9.

Co.

'^^'

realized

with the difficulties of

De Vilhees,

it.

—

As my brethren had come to
the conclusion they did on the questions of fact, I was not
prepared for the remarks of my brother Dwtee on the law
of the case, or I should have gone more fully into the
C.J., said

:

I am quite alive to the desirability of having
mercantile transactions regulated by the law of England,
or rather by what is the law prevailing among, mercantile

authorities.
all

nations, but until the Legislature enact that this shall be
done, I must be bound by what is actually the law of this

Colony.

Judgment accordingly
Plaintiffs' Attorneys,

for defendant,

Tbedgold & Hull.

with
"1

t Def6ndan,t's Attorneys,
Fairbridge, Ardebne, & Scanles.J

costs.
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Partnership.

The death of one of two or more partners^ does not dissolve the
partnership when the contract of partnership clearly provides for the continuation of the partnership for the lenefit
of the

estate

of the deceased partner.

Where a deed of partnership which provided for

the con-

tinuance of the partnership after the death of one of the
partners, authorized such partner if so disposed to draw
out of the business annually the whole of the profits accru-

ing

to

him for

the year, it is the

such partner, after his death,
the deceased

duty of the executors of
powers which

to exercise the

partner might have exercised while

alive,

and

draw

out of the partnership the profits accruing
annually to the deceased partner s estate, in order thus to
to

he able to give effect as

the will

far

as possible to the provisions of

of the deceased partner.

This was an action brought by William Torbet, one of
the executors testamentary of the estate of the late Mrs.

Mary Ann

Attwell,

against Charles

Hugh

Attwell and

James Attwell, the other executors testamentary of the

said

estate.

The

parties agreed to

special case, under the

submit to the Court the following
of Court of March, 1879

New Eules

:

2

nia.
Sept.' 12."

to^I^-os.

Att«eU.°

—

—
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1879.

Wept. 12.

Toiiwt m.
Lxecators of

The

plaintiff is a son-in-law

;

•

r*

AttA-eii.

and one of the executors

testamentary of the estate of the late Mrs. Mary Ann
Attwell the defendants are two of the sons and the other
i
n ht
a
n i
t i
executors testamentary of the said Mrs. Attwell, who died on
the 5th September, 1878. On the 19th March, 1877, Mrs.
Attwell, her two sons aforesaid, and two of her daughters (one

being the wife of the

plaintiff)

entered into co-partnership

together under a deed bearing that date, for a term of
years, to be reckoned from the 31st March, 1877.

On the

five

5th
June, 1878, Mrs. Attwell executed her last will and testament.
IjCtters of administration have been granted thereunder to
1

the plaintiff and defendants, the three executors appointed

by the

The

testatrix.

wife of the plaintiff retired from the

co-partnership with the consent of the other partners before

the death- of the testatrix.

No

account of Mrs. Attwell's

by her executors, but one has been
tendered by the defendants, who contend that this is the
only account which need be rendered until the expiration of
the term of the partnership. The plaintiff objects to sign
this account, and contends that there should be a final
account shewing what was due to Mrs. Attwell's estate at
the time of her death.
The defendants contend that Mrs.
Attwell's estate is in partnership with them and is entitled
to a fourth share of the profits and liable to a fourth share
of the losses of the business.
The plaintiff contends that the
been

estate has

filed

partnership as regards Mrs. Attwell or her estate expired by
reason of her decease and that her estate is a creditor of
the partnership for her share of the capital therein invested,
;

upon which
per

annum

capital the other partners
as interest, from the fifth

must pay six per cent,
September during the

remainder of the term of partnership. The plaintiff further
contends that the money coming into the hands of Mrs.
Attwell's executors, whether in the shape of interest or profits
from the partnership business, should be applied inpayment
of the residuary inheritances which are subject to fidei
commissum and, secondly, to the payment in whole orpro rata
of the legacies.
Defendants contend that the executors are
bound to pay the legacies first, and that the residuary
inheritances placed under fidei commissum bear no interest
first

;

until the expiration of the partnership.

The judgment

of the Court was therefore prayed upon the

following question

:
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1. Is Mrs. Attwell's estate in partnership with the other
partners under the deed of 19th March, 1877 ? or

T

2.

Is not Mrs. Attwell's estate a creditor of such partner-

•

t}

J

snip tor the

amount

•!PI
her capital invested in
-I

of

•

-I

it,

and must

not the partnership during its subsistence pay to her executors an annual interest of six per cent, from the date of her
death on such capital ?
3. Whether the estate of Mrs. Attwell is in partnership
with the other partners under the deed of March, 1877, or is
only a creditor of such partnership, is the account tendered

by the defendants a proper and sufficient account, or must
not a final or some other account be filed ?
4. Whether the interest on the residuary inheritances
commissum should or should not be paid before
?
And if not, in what way should the money
coming into the hands of the executors be applied ?
By the deed of the 19th of March, 1877, the parties
agreed to ester into partnership under the style or firm of
Attwell & Co., for a period of five years from the 31st
of March, 1877, "unless all the parties hereto, or their
heirs, executors, and administrators, shall by a general
consent cancel the same," on certain conditions, among
which were the following That Mrs. Attwell should be at
liberty, but not be bound, to draw monthly, such sums of
money as she might require up to a certain limit, and at the
end of the year, if so disposed, to draw out the balance of
her share of profits. That the two sons (the defendants)
should be the managers of the business, and in case of the
death, resignation, or inability to act of one or more of them,

undeT: fidei

the legacies

:

then the remaining partners may appoint other managers.
That no extensive alterations or improvements be made in
the business premises without the consent of all the partners
or their agents, or his or her executors and administrators.
That Mrs. Attwell should be permitted to occupy certain of
the premises leased by the partnership during the existence
That should one or
of the lease, should she live so long.

more of the managing partners

die,

the widow of such

partner should be allowed to draw annually a certain share
That none of the partners should be allowed
of the profits.
to draw out any part of their capital before the end of the
,

partnership, and that this arrangement shall be binding upon
them, their heirs, executors and administrators. For the due

.''"«
Sept! 12!

Tortetrs.
Executor-5 oi
Attweii.
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and

'819.

faithful performance

and fulfilment of the contract

of

Sept. 12.

partnership the parties thereto -agreed to bind themselves,

Torbet

their heirs, executors,

vs.

Attweii.

The

will

the 15th of

and administrators.

made by Mrs. Attwell was a notarial one, dated
June, 1878. The testatrix gave a legacy to one

of her sons, payable without interest five years after her

death, but if that event

should happen previous to the

expiration of the period contemplated for the duration of the
viz., until the 31st of March, 1882, the term of
was to be calculated from the said 31st of March,
1882, the money in the meanwhile to be invested in the
business of Attwell & Co. The testatrix gave a legacy to her
brother, a portion of which was to be paid immediately after
her death, and the remainder in quarterly instalments. There
was also a legacy of the annual interest of £500 to her
granddaughter, the capital sum to remain in the business,
and after the death of the granddaughter, to devolve upon
her children. There were several legacies to relations and
others, payable partly on her death, and partly in quarterly
instalments thereafter. The testatrix then instituted her
children her heirs of the residue of her estate, such residue
to be divided five years after her death, or if that event
should happen before the expiration of the partnership, five
years after the said 31st March, 1882, the daughters of the
testatrix only to draw the annual interest on their inheritances
and after their deaths such inheritances to be divided among

partnership,
five years

The
and the defendants were appointed the executors.

their children in certain shares stipulated in the will.
plaintiff

Cole (with

him GregorowsM),

for the plaintiff, submitted

that the death of Mrs. Attwell dissolved the partnership as

was concerned, though possibly her executors could
not draw her capital out of the business until after the
expiration of the period mentioned in the agreement. The
far as she

Eoman law laid down that in a private partnership there
could be no stipulation that the heirs of the parties should be
old

partners.

The Roman-Dutch authorities recognised the same
though

was true there were a few passages to the
by .death, then
the firm of Attwell & Co., if it kept Mrs. Attwell's capital,
would be liable to pay interest on the amount in their
possession.
A proper account would have to be taken to
ascertain this amount, and also to fix the amount bequeathed
principle,

contrary.

it

If the partnership was terminated

—
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by the

will.

It

was evidently the intention of the testatriz

to provide for her daughters,

and though she burdened their

shares with fidei eommisswm she intended they should receive

the annual interest from the time of her death. {Grot., 3, 21,
8 ; Voet, 17, 2, 23
Gens. For., 23, 31 ; Bynkerslioeh, 3, 10,
;

p. 450).

Stockenstrom

(with

him

Giddy),

for

the

defendants,

contended that both by the deed of partnership and the will
Mrs. Attwell provided for her estate remaining in partnership
with the surviving partners. The old Eoman rule did not
apply, for

it was in the contemplation of the parties at the
time the agreement was entered into, that the partnership
should continue after the death of one of them. No new-

persons were introduced into the business, for the executors

were all connected with it under the deed. At any rate if
the other partners raised no objection, the executors could
not, for they were bound to carry out the intention of the
testatrix.

the

Her

estate would be entitled only to her share of
and the defendants had no objection to interest

profits,

being paid on the residuary legacies pro ianto. When the
decision of the Court was given on the position of Mrs.
Attwell's estate, the executors would frame a proper account.
Cole replied.

Cur. adv.

vult.,

—

Postea (September 12),

De

Villieks, C.J., in delivering the judgment of the
The question in this case, upon which the
decision of all the other questions involved mainly depends,
is, whether or not the estate of the late Mary Anne Attwell
Court, said

:

—

continued after her death in partnership with the firm of
Attwell & Co. The partnership was entered into between
her and her two sons and two daughters, on the 19th of
March, 1877, by a Deed, which provides that the partnership
shall begin and take effect from the Slst of March, lti77,

and continue

for a

term of

five years, unless all the parties

and administrators, shall,
by a general consent, cancel the same. There is further
provision that none of the partners shall be allowed to draw
out any part of their capital before the end of the partnerthereto, or their heirs, executors,

ism.

se"i

u

Jo^^ .-.
"'

^Amvei'i!
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and that "this arrangement shall be binding upon
heirs, executors, and administrators."
It is

ship,

se'.'.tiis!

them, their

Torbetis.

clear, therefore, that

Atiweii.

the parties intended that the death of

them should not

dissolve the partnership, but that his
one of
representatives
should succeed to a share in the
her
or
partnership and although this intention is not expressed in
so many words, we maj' take it to be fairly conveyed by the
terms of the Deed of partnership. That Mrs. Attwell so
understood the agreement is clear from several clauses of her
last Will, by which payments to certain legatees and fideicommissary heirs are postponed until after the termination
Now, the view which I take of our law
of the partnership.
on this subject is this, that the death of one of two or more
partners does not dissolve the partnership when the contract
of partnership clearly provides for the continuation of the
partnership for the benefit of the estate of such predeceased
The view is no doubt opposed to the opinion of
partner.
several writers on the Eoman-Dutch law, bjat, on the other
hand, it is supported by the reasoning of so eminent a Jurist
as Pothier, by the testimony of Bynhershoek, and by the
unqualified opinion of Van der Linden, one of the latest textPothier, after quoting the
writers on the Dutch law.
;

decision of Roman Jurists that partnership cannot be extended by agreement beyond the death of one of the partners,
says
" The reason of this decision was that partnership
being a legal relation which is founded on the friendship
which the parties bear towards each other, on the mutual
confidence which the one has in the fidelity and good
qualities of the other, it would be against the nature of the
contract that it should be capable of being entered into with
an unknown and uncertain person. The heir would be an
unknown and uncertain person, for the partner is unable to
engage that he will leave a certain person as heir. This
reason does not appear to me quite decisive, and I believe
:

—

it possesses more of subtlety than solidity
therefore I
think that by our law, although, as a rule, partnership may
end with the death of one of the partners, so that his heir
does not succeed to the future rights of the partnership,
nevertheless, an agreement that he should succeed is binding,
and such was the opinion of the late practitioner Masner."

that

{Pothier

;

du Contr. de

Societe,

clause

8,

sec.

9).

Again,

Bynhershoek, whose testimony as that of an eminent judge in
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Holland, Zeelaud, and Vriesland, is of great value, says that
the rule of the Roman law already mentioned has been
discarded by the custom of Holland " as proved," he adds,

lorbet m.

"

Attweii.

by several decisions

of the Courts."

Jur. Priv., lib. 3, cap. 10.)

(Bynkershoeh, Quaes.

It is to be regretted thp,t

he

does not, as would be done in a modern text-book, quote the
cases upon which he relies for his statement, but his view is
fully shared,

and his authority quoted by Van der Linden.

in his Institutes (book 4, clause 1, sec. 13).
Voet, on the
other hand (17, 2, 23), adheres to the doctrine of the Eoman

law that an agreement in a contract of partnership that the
heir of one of the partners shall succeed to the partnership
is invalid, but even he admits that a partner may effectively
direct by will that his heir shall continue in the partnership
after his death if the remaining partners should be willing to
accept him. I may add that the view of Pothier was adopted

by the framers of the Code

Civil (Art. 1,868),

and that

it is

quite in accordance with the principles of the English law on

the subject.
1. Upon the first question, therefore, which has been submitted for the opinion of the Court, I am of opinion that
Mrs. Attwell's estate is still in partnership with the other
partners under the deed of the 19th March, 1877.
2. It follows that the firm of Attwell & Co. are not bound
to pay to Mrs. Attwell's executors an annual interest on the
capital sum belonging to her and invested in the partner-

ship

;

but they are, in

my opinion, bound to

account annually

to the Executors for the share of profits accruing to her

estate out of the busiuess.

The Deed
if so

of partnership expressly authorizes Mrs. Attwell,

disposed, to draw out annually the whole of the profits

and after her death it became,
bounden duty of the Executors to draw

accruing to her for the year
in

my

opinion, the

;

the profit accruing annually to her estate, in order thus to
be able to give effect, as far as possible, to the provisions of
her Will. Thus some of the legacies and the life interest
due to the fiduciary heirs are payable from and after Mrs.
Attwell's death,
to

and

in order to obtain the funds wherewith

make such payments her

executors are bound to exercise

the powers which she might have exercised if still alive.
The difficulty in the present case would be to ascertain the

exact amount accruing to the heirs, but I see no objection to

.""'s
Sept. 12.
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Sept. 12.

Torbpt vs.
Executors oi
Attweii.

an approximate account being now framed, shewing the
amount which would accrue to each of the heirs upon the
basis of the provisional account already framed.

..

ni

^

•

i

j}

-nr

If at the
a

expiration oi the partnership the assets ot Mrs. Attwell

s

more or less than at the time of her death,
the shares to be awarded to the heirs will have to be increased or diminished accordingly. In the meantime the
estate shall be

fiduciary heirs are entitled to receive their life interest
so far as the funds received

and upon the

final

by the executors

—in

will allow it

accounting they or their heirs will be

entitled to such arrears of interest as the executors shall

have been unable to pay before the expiration of the
partnership.

In regard to the third question, I am clearly of opinion
by the defendants is not a proper
and sufficient account. It contains no statement of profits
received for the year ending 31st March, 1879, nor does it give
any indication as to the mode in which such profits are intended to be distributed. The indorsement, moreover, on the
face of the account shews that the defendants do not intend to
file another account until after the expiration of the period
fixed for the duration uf the partnership, whereas in my
opinion there ought to be an annual account for each year,
ending the 31st March, and such account ought to be so
framed as to satisfy the parties concerned that the executors
have received from the firm all the moneys they were
3.

that the account tendered

entitled to draw,

and that

they have followed as

in the distribution of those

far as possible

moneys

the directions of the

testatrix.
4.

As

to the last question, it is clear that the heirs are not

entitled to be paid before those legatees whose legacies take
effect upon the death of the testatrix.
Some of the legacies,
however, are not payable until after the dissolution of the
partnership, and they cannot therefore interfere With the life

interest payable to the fiduciary heirs

from and after Mrs.

Attwell's death.

To recapitulate, the Court is of opinion that the first
question must be answered in the affirmative, the second and
third in the negative, and the first part of the fourth question
likewise in the negative, with this qualification (in answer to
the latter part of the fourth question) that the life interest

payable to the fiduciary heirs should be paid,

if

the executors

—
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have funds in their hands in the meantime, before those
legacies which are only payable after the dissolution of the

sept. 12.

partnership.

Torbet

is's-

Aug.

.

The

must be borne by Mrs. Attwell's

cost of this suit

28.

vs.

Attweii.

estate.

Judgment accordingly

costs to

;

come out

of the estate.

tPJainliiFs Attorney, Moore.
Defendants' -Attorney, Bdissinne. J
"1

LAW
JOEDAAN
Magistrate's Jwrisdiction.

Vi.

UfeKSiRT

PeTEES.

—

Affiliation.

—Aet

No. 20, 1856,

Though a Magistrate has jurisdiction, under Act No.

20, 1856,

and to
award maintenance, he cannot give judgment for the
payment of a greater sum than £20 in all.
section

8,

to

decide on a question of affiliation

The defendant was sued in the Court of the Resident
Magistrate of Caledon in an aiSliation case, and for
maintenance, when the Magistrate gave judgment for the
plaintiff for

£5

for lying-in expenses,

the maintenance of the child until
of twelve years.

From

it

and £1 per month

should attain the age

this the defendant appealed.

therefore be set aside.

Buchanan, for the plaintiff, was not called lipon.
The Court refused to interfere with the decision of the
Magistrate on the question of fact, and dismissed the
appeal.

Postea (September 12),

Villiees, C.J., said

:

—I understood when

the papers

judgment of the Magistrate
£5 and costs, and the payment of

in this case were read, that the

was

£1

for the plaintiff for

a

month

for

twelve months.

On

jordaanw.
Fetera.

for

Leonard, for the defendant, commented on the evidence to
shew that the paternity of the defendant had not been
proved, and that the judgment of the Magistrate should

De

lais.

sept^ia.

looking subsequently
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it was £1 a month for twelve years.
~
The counsel for the appellant did not raise the question in
any way whether it was competent to the Magistrate to give
such a judgment. The 8th section of Act No. 20, 1856,

into the record I find

.

,

^

.

limits the jurisdiction of Magistrates in illiquid cases to£2li.

The 3rd sub-section of this 8th clause gives them power to
decide upon questions of affiliation and to award maintenance,
without, however, binding future rights, but there

is

nothing

Act or elsewhere, giving Magistrates jurisdiction in
such case for more than £20.
This judgment of the

in the

Magistrate's, then, is clearly in excess of his jurisdiction.

I

do not think it desirable that there should remain on the
record a judgment of this kind, which has been obtained in
The judgment had better be amended, making the
error.
maintenance money £1 a month for fifteen months, instead
This will make the total amount for which
of twelve years.
the plaintiff would get a judgment £20, and thus be within
the Magistrate's jurisdiction.
Appellant's Attornoy, Pauf^be Vii.liers."]
t Kesi.oiident'3 Attorney, De Korte.
J

Upington

vs.

Saul Solomon

Libel.

An

—

&

Co.

Inspection.

application hy the defendants in

an

action for libel for

an

compel inspiection of certain documents in the
possession of the plaintiff, on the ground that a perusal of
order

to

the said documents was
preparing plea, refused.

1879.

—

sauisoiomoii

&Co.

An

necessq,ry

for

the

purpose of

action had been instituted :by the Hon. J. Upington,
£10,000 damages arising from the publication by the
defendants in their newspaper, the Cape Argus, on the 7th
and 14:th of October last, of certain false scandalous and
defamatory words of and concerning the plaintiff, and
of and concerning him in his capacity as her Majesty's
Attorney-General in this Colony. The alleged libels consisted
of two editorial articles commenting on plaintiff's conduct in
connection with two criminal cases which had been tried at
the last Circuit Court held at Victoria West, and which had
for

—
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Summons had been
appearance entered, and declaration filed.
The
defendants thereupon applied to the plaintiff for copies ot
cfirtain telegrams which had passed between him and the
Prosecuting Barrister, of the depositions taken at the
preliminary examination, and of certain other documents in
the plaintiff's possession as Attorney-General.

excited considerable public inierest.
issued,

I'he plaintiff Refused to give the copies, the defendants

having in their newspaper announced that they intended to
justify the charges made by them.
An application was
thereupon made in chambers before the Chief Justice and
Mr. Justice Stookenstkom for an order to compel the
plaintiff to furnish the documents asked for.
The affidavit
of the defendant's attorney, in support of the application,

he had been advised that it was necessary, in
preparing the defence to the action, to have perusal of the
documents for preparing the plea, and answer to the declaration
and that he had been informed and believed that it was
desirable to have such perusal for the purposes aforesaid.
Jacobs (with him Solomon), for the defendants, said the
articles complained of were founded upon two letters which
had been received from certain correspondents of the paper,
set forth that

;

and that the writer of the articles had good reason to believe
the statements contained in these letters were true. One of
those statements had reference to certain telegrams which

had passed between the Attorney-General and the prosecuting
barrister, and the defendants wanted access to the telegrams
before committing themselves to any positive statement
regarding them in their plea.

The contents

of the deposi-

tions taken at the preparatory examination were also referred
to in the letters,

see

how

far the

and the defendants wished

statements

made were borne

to peruse
out.

them

to

Defendants

believed they would be able to prove generally the truth of
the assertions,'"but they wished to be certain so as to prevent

any variance at the

trial.

Leonard, for the plaintiff, opposed the application as
The defendants had published a
altogether unprecedente 1.

and had announced their intention to justify their
conduct, and now they wished the plaintiff' to give them
information that they might discover grounds for a plea to
No authorities could be produced for such a
that effect.
To
shew
that the defendants were not entitled to
course.
gross libel,

ism.
Nov. 14.
.

Sauisoiomon
& Co.
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the order applied

1879.

Nov.

for,

14.

Upington

4th

ed., pp.

504, 507

vs.

tio omon
&Co.

Saul

HawUns, 4 H.

&

he cited FolJcard on Libel and Slander,
Metropolitan Saloon Omnibus Go. vs-

;

N. 146.

was not in the nature of a
Access to the documents was required
for the purpose of pleading accurately, the defendants having
a general knowledge only of their contents. Interrogatories
were allowed in England in cases of slander the same as in
any other action (Archbold's Prac, 12th ed., pp. 1, 437). He
was surprised any difficulty should be raised.
Jacobs, in reply, stated this

fishing application.

De

Villiees, C.J., said

:

—The Court has only to do with

the legal question, and upon that question there can be no
doubt that this application ought to be refused with costs.

Stockensteom,

J.,

was of the same opinion.

Application refused accordingly with costs.
Plaintiffs Attorneys, Fairbeidge. Arderne, & Scanlen."!
t Defendants' Attorneys, Kedelinghdys & Wessels.
J

Equitable Eire Assurance and Trust Company
Wainwright.
Provisional Sentence.- -Mortgage Bond.

—Non-payment

vs.

of

Interest.

Provisional sentence refused on a mortgage bond claimed

to

due by reason of non-payment of interest, payable halfyearly on certain fixed days, one of which days had passed
without any payment of interest, but a half-year's interest
be

not having accrued hy such day.
1879.

Nov.

20.

Tkiultable Fire

Assurance &
Trust Co. v8.

Wainwright.

The defendant had executed a mortgage bond in favour of
sum of £500,
bearing interest at the rate of six per cent, per annum, " payable half-yearly, on the thirtieth of June and thirty-first of
December in each year," to be reckoned from the date of the
bond. The bond contained the condition that unless the
the plaintiffs, dated the 4th June, 1879, for the

defendant should pay "the said half-yearly interest," on
it fell due, the principal and arrears of interest
should be considered as legally claimed and due, without

the day that
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No

having been paid on the 30th June, 1879,
the defendant was now sued for the whole amount oi the bond
and interest.
notice.

interest

Innes, for the plaintiff, prayed provisional sentence,

and

1879.

Nov.

20.

Equitable Fire
Assurance &
Trust (^0. vs,

Wainwright.

thfe defendant had allowed one of the dates
payment of interest to pass without making any
payment, there had been a breach of the condition of the
bond, and the full amount was now recoverable.

contended that as
fixed for the

The defendant made

default.

De Villiees, C.J., said —Without expressing any opinion
what my views might be in the principal case, I am of
:

as to

opinion the Court cannot

now grant this

application for pro-

The bond stipulates that interest shall be
payable half-yearly on the 30th June and 31st December in
each year and the condition under which the plaintiff sues
expressly provides that unless the defendant shall pay the
said half-yearly interest on the day it falls due, the principal
visional sentence.

;

may be claimed. Interest may have accrued between the
4th and 30th June, but there was not a half-year's interest
pajable on the latter date. For these reasons provisional
sentence must be refused.
DwYEE,

J.,

and Stockensteom,

J.,

concurred.

Provisional sentence refused accordingly.
[PlaintifTa Attorneys,

Eeid & Nephew.]

Gkobbelar's Teustee

vs.

Grobbelae's Executors.

Executor Testamentary

:

Removal

of.

Three executors testamentary were appointed hy the last will
One of the executors died, a second became
of one G.
insolvent,

and

the third left the Colony.

The

Cou/rt refused

remove the surviving executors, there being no proof that
they had refused to act or were incapable of performing
to

their duties.

Mrs. Grobbelar by last will appointed three
whom has since died, a second had become
The testatrix
insolvent, and the third had left the Colony.
had been possessed of certain landed property, which still

The

late

executors, one of

18V9.

Nov.

20.

Grobbelar's
Trustee vs.
Grobbelar's
Executors.
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1879.

Nov.

iO.

T'ru"telm.°'
Grro )bGl ar'si
I

Executors,

One of her heirs had
remained registered in her name.
Hartzenberg
had been
applicant
the
and
insolvent,
become
trustee.
It was
his
confirmed
as
and
appointcd
dulv x C
necessary to obtain transfer of the property for the purpose
of administering the estate.

Leonard, for the applicant, upon notice, moved for the
removal of the surviving executors, in order that fresh
executors might be appointed to administer Mrs. Grobbelar's
estate.
The Court had removed an executor dative (In re
Esterhuysen, Buch. Reports, 1874, p. 1), and

it

had equal

(Ordinance No. 104,

power over executors testamentary
sec. 25).

Jones, for the respondents, opposed.

Neither insolvency

nor absence from the Colony were in themselves sufficient
grounds for removing an executor. There must be proved
either incapacity or misconduct ( Vide Ordinance No. 1 04,
Be Estate of Southey, Buch. Eeports, 1868, p. 15).
sec. 21
;

De

Villiees,

C.J., said

:

—In the case oi Esterhuysen which

has been cited, several circumstances concurred to induce the

Court to remove the executor.
In the first place he was insolvent, in the second place he
was out of the Colony, and in the third place he had been
personally served with notice of the application and made no
appearance, from which conduct the Court might presume
that in addition to the other disqualifications he refused to
perform the duties of the office. In the present case all
that has been proved is that one of the surviving executors
There
is beyond the Colony, and that the other is insolvent.
is no proof that either of them was unwilling to perform the
In the absence of
duties, or that there was any incapacity.
such proof I should be disinclined to say that an executor
should be removed either for insolvency or for absence from
There must be some other reason before the
the Colony.
Court will order a removal from office, such as incapacity, or
refusal to act, or, it may be, gross misconduct.
'J'his application must therefore be refused.

DwYEE,

J.,

and Stockenstkom,

J.,

concurred.

Application refused accordingly, with costs.
Applicant's Attorney, Van Zyl.
1
t Respuudents' Attunieya, Tredgold & Hull.
J
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Queen
Act No.

9,

1878,

By

Frontier

sees. 1, 3.

Police.

Coopee.

vs.

Armed and Mounted

— Cape Mounted Bijlemen.

«

9, 1878, every member of the Frontier Armed and
Mounted Police Force iecame a member of the Cape
Mounted Riflemen, without fresh enlistment or the consent
of such member being obtained.

Act No.

The prisoner Cooper had on

several occasions been brought

King William's Town,
charged with offences under the Cape Mounted Riflemen Act

before the Resident Magistrate of
of 1878.

A conviction for

disobedience of orders was brought

Supreme Court, and

after argument
quashed ( Yide ante, p. 152), an exception taken by the prisoner
that he had not been served with a copy of the charge made
against him, having been sustained by the Court, the
prisoner was thereafter only summoned, and charged with
contravening the regulations of the Cape Mounted Eiflemen
Act. When tried he pleaded " I am not a member of the
Cape Mounted Rifles, and I am not guilty." He was
convicted, and fined 10s., or in default of payment to be
imprisoned for one month. Against this conviction the
The prisoner had enlisted in
present appeal was noted.
England for the Colonial force then known as the Frontier
Armed and Mounted Police, which force had since his
enlistment been incorporated with and merged in the Cape
Mounted Rifles, by the 3rd section of Act No. 9 of 1878.
Evidence was given to shew that it was the custom in
England, when the title of a military force was changed, to

in review before the

:

give the

members

of the old force the option of retiring or

re-enlisting in the

new

force.

No

such option had been

allowed to the prisoner in this instance.
Jacobs, for the prisoner,

compared the provisions of Act

No. 3, 1855, with those of Act No. 9 of 1878, to shew that
there was a material alteration in the character of the force
in which the prisoner had enlisted, as compared with that
Under
into which he had been drafted without his consent.
the former Act the prisoner was liable to perform only police
duties, whilst under the latter he became a member of a

S.C—Vol.

IX.

P

i879.

—

cooper.'
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—

upon for the defence of the
had entered into a contract in
Colony for a certain time and in a

military force liable to be called

i8?9.
'

Cooper.

Colony.

England

The

prisoner

to serve in this

certain force,

and he did not thereby lose his English domicil
The prisoner
L. J., Exch. 314).

(Att.-Gen. vs. Bowe, 31

was thus in contemplation of law a foreigner in this Colony,
and could not be compelled to serve in a military force {Da

Le Sueur, 3 Menz. 545, and authorities therein
The authority of the Colonial Parliament was not
unlimited in such matters, and the Act No. 9 of 1878 was
ultra vires.
The power of a Colonial Parliament to make
laws had been questioned more than once, a notable instance
Costa vs.

cited).

of which was the

The

Act of Indemnity

after the

Jamaica

riots.

prisoner therefore was not subject to the regulations of

the Cape Mounted Eifles. If tried at all he should have
been proceeded against under the Eegulations of the Frontier

Armed and Mounted
Act

9,

Police Eorce {vide proviso to sec.

1,

1878).

TJfington, A.G., for the

duties imposed

Crown, said there were no new

by the Act No.

enlisted in the Frontier

9,

1879, upon the

Armed and Mounted

men
The

Police.

old force had the same military duties to perform, and

was
understood the men were in favour of the change of name, as
they did not like the term "Policemen." No objection had
it

ever been raised when the Act was before Parliament. The
new regulations were much more conducive to the comfort of
the men than were the old regulations so that altogether
;

there had been no hardship.
of the local Parliament to

was quite within the power
make the change, and the Act
had received the royal assent. If the Sovereign gave her
assent to an Act of the local Legislature, such Act became
binding on every person in the Colony who could not claim
exemption from its provisions under the law of nations.
Cooper, as a British subject, could not claim any such
exemption. On the passing of the Act every Frontier Armed
and Mounted Policeman became a Cape Mounted Eifleman.
The words of the 3rd section were clear on this point, for
no wider term could have been used than to say that the one
It

had " merged " in the other. The prisoner was therefore
bound by the regulations of the Cape Mounted Eiflemen Act.
The proviso to the 1st section did not affect his case. That
force

proviso was inserted either ex superahundanti cautela ; or to
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meet any case arising between the repeal of the old
the embodying of the new force.

xlct

and
„

Jacobs replied.

—

Vjllteks, C.J., said
This Court has nothing to do
with the justice or otherwise of the Act of Parliament, but
only to decide the legal question whether or not the members
:

became by virtue of Act No. 9, 1878,
Cape Mounted Riflemen, and if so, whether

of the late Police force

they became subject to all the regulations framed under that
Act. It seems to me that the 3rd section is clear upon that
" The force so embodied shall be called
point.
It enacts
:

'

The Gape Mounted

as

the

'

Riflemen;' and the existing force

Armed and Mounted

Frontier

known

Police,' shall

be

incorporated with and merged therein."

Mr. Jacobs in his argument suggested that some words
might have been added to have made the meaning of the
Legislature clear upon the point, but I must say that as the
words stand they clearly convey the meaning that every
member of the Frontier Armed and Mounted Police became
a member of the Cape Mounted Riflemen on the passing of

Some

that Act.
1st

clause,

attention was called to the proviso to the

but

I

think the explanation given by the
its introduction is the

Attorney -General as to tho reason of

As to the further argument that the Legislature
had no power to enact such a law, as I have already indicated
The Legislature of
I do not think that contention can hold.
this Colony has full power to legislate for this Colony,
true one.

subject of course to the approval of the Imperial Govern-

But when a
its assent to any Act.
Crown,
it becomes
Act
receives
the
of
the
Colonial
assent
binding on every British subject in the Colony apd this
Act so became binding on Mr. Cooper, who was a British

ment, which can refuse

;

subject.

It

is

quite true the contract was entered into in

was to be executed in this Colony and the
has complete power to regulate the
This appeal
execution of such contracts in this Colony.
must therefore be disallowed.
DwYEE, J., said
I am of the same opinion on the law.
We are not to give an opinion as to the hardship of what has
been done, but to decide what has been done by the Legis-

England, but
local

it

;

Legislature

:

lature.

vs.

cooper.

De

of the

—

Queen

.,-,

members

i^ts.

—

I quite agree with

my Lord

that the Legislature has

P

2

—
212

Nov.

21,

Queen

vs.

Cooper.

At tte same time I think it
would have been well if the Grovernment had adopted the
practice followed at home, and given these men the option
of saying whether they would remain in the force or not
under the altered name.

the power to pass such an Act.

Appeal therefore disallowed.
[Appellant's Attorneys,

Faikbeidge, Akdernz, & Soanlen.]

Queen

vs.

Cape Mounted Biflemen.

Ellingwood.

—Act No.

9,

1878,

sec.

15.

Where

offences against the Cape Momited Biflemen Act are
committed heyond the Colony, and are tried either hy a

Magistrate or hy a Board -of Officers sitting heyond the
Colony, and the accused are convicted, the records of such
proceedings should not he sent to the Judges of the

Supreme Court for

Sbmble

:

If any such

review.
offence he

committed or tried in any

dependency of the Colony, the Supreme Court would, at
the instance of the person convicted, review the proceedings.

Among

18T9.

Nov.
„

20.
27.

Queen

vs.

Ellingwood.

the cases which came before the Chief Justice for

review as Judge of the week was the Queen vs. Ellingwood, in

which the prisoner had been charged with contravening
certain regulations framed under the Cape Mounted Biflemen Act. The offence had been committed in Griqualand
East, and had been tried before the proclamation of annexation of that territory by Mr. Brownlee, the Chief Magistrate

The Court requested the Attorney -General to
look at the proceedings to see if the sentence could be supported, and also whether the case should be brought under the
at Kokstadt,

review of the Judges of the Supreme Court. There was also
another case in which a member of the Cape Mounted Biflemen had been charged with an oifence committed beyond
the limits of the Colony, and tried by a Board of Officersout of the Colony. The Attorney-General was requested to argue whether these proceedings were subject to
review or not.
s<itting

^

TJpington, .<4.ff.,submitted, as to the case of Ellingwood,
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it was open to argument -whether an Act of
Parliament could, give jurisdiction to a Magistrate exercising
his ^iudicial functions beyond the Colony, and that therefore
it was doubtful whether the 9 th section of the Act conferred
any jurisdiction whatever on the Court of the Chief Magistrate of Kokstadt, yet the proceedings of the Chief .Magistrate were not subject to the review of the Supreme Court
in the same way as were the sentences of Magistrates within
the Colony. For the same reasons this Court could not
review the proceedings of the Governor's Agent or other

that thougli

•'

.

,

Magistrates in Basutoland.

[De Villieks,

C.J.

jurisdiction of the

:^But under

the Charter of Justice, the

Supreme Court extends

to

the depen-

dencies of the Colony.]

The Supreme Court might, by the Charter of Justice,
have a statutory power over the dependencies of the Colony,
which it might exercise if any person who felt himself
aggrieved should appeal to the Court, but there was no
statute compelling Magistrates outside the Colony to send
up their cases for review to the Judges of the Supreme Court.
There had been no appeal made to the Supreme Court, and
it was clear therefore that Ellingwood' s case should not have
been brought under the supervision of the Judge of the
week. As to the other case, it might, perhaps, be fairly
contended that the Court had jurisdiction. The 9th section
of the Cape Mounted Eiflemen Act gave power to a Board
of Officers to try certain offences.

The 15th

section directed

that sentences exceeding a certain limit imposed

Board of

Officers should

be submitted

for review.

by such
It

was

doubtful whether the section applied to cases tried beyond,
the Colony. The members of the force did not object to
being tried by their officers. As a rule the proceedings
in such cases were very carefully conducted
particular case

De

no objection was

ViiiLiEES, C. J., said

:

;

and in

this

raised.

—Without

deciding what the

opinion of the Court would be in case a person convicted
under the Act had appealed to the Court under its general
jurisdiction over the Colony and its dependencies; and
without deciding what the opinion of the Court would be if

the Board of Officers had sat within the Colony to try an
offence committed beyond the Colony, the Court is of

'^'9.
..

27.

Queen m.
Ellingwood.

—
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1819.

opinion that cases tried beyond

„

committed beyond the Colony, should not as a matter of
future practice be sent to the Court for review. At the
same time I would not be understood to hold the opinion
that the Court has no jurisdiction in such cases.

'it'.

giieenos.

Queen

vs.

the Colony, of offences

Cupido.

Vagrancy Act, No. 23, 1879, sec.

4.

Lawful Excuse.

Where a person was in the daytime found on a farm where he
had been previously employed, talking to a servant, and
on leing questioned hy the proprietor of the
he had come
his,

to see the

said servant,

and no evidence was given

farm

stated

who was a friend of

to contradict

such

state-

ment, a conviction of such person under section 4 of the
Vagrancy Act of ISl'djfor being " found without lawful
excuse " on the said farm, quashed.

Among

1819.
'

»

27'.

Qneems.

as

Judge

the cases which came before Mr. Justice
of the week, was

Dwyer,

that of the Queen vs. Cupido,

charged under the 4th section of Act No. 23, 1879, with
unlawfully wandering over the farm Klipkop, in the
Carnarvon District, without being able to give a satisfactory
account of himself. The Magistrate convicted the prisoner
and sentenced him to two months' imprisonment with hard
The prisoner had been seen in the daytime walking
labour.
along a footpath over the farm, and was found by the proprietor talking to his shepherd.
The farmer asked the
prisoner what he wanted, and he replied he wanted to see
the herd, who was a friend of his. The prisoner was thereupon arrested and taken before the Magistrate, and at the
trial he gave the same reason for being on the farm.
The
prisoner had formerly been in service on the same farm.
He had, however, been three times in gaol, once for theft,
once for an offence under the Masters and Servants Act, and
once for drunkenness.
The Court requested counsel to
argue whether the conviction should be confirmed.
Oregorowshi, for the prisoner, now contended that the conviction was bad, mainly on the ground that the prisoner
should have been c}iarged under the 2nd section of the Act
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for not,

when required

thereto, giving a

good and

satisfactory

account of himself and not under the 4th section, which
provided for the punishment of a person found without
lawful excuse on private property.
The charge laid had no
meaning at all if taken with the wording of the 4th section
;

of the Act.

[De Villieks, C.J. :— The difBculty which the learned
Judge had was rather, presuming the prisoner was required
to give a satisfactory account of himself, did

by saying he came

to visit a friend of his

he not do so
on the farm ?J

Upington, A.G., appeared to support the conviction

:

—The

objection that the wrong section had been mentioned could

The summons need not contain the exact
wording of the section, but it was sufficient if the prisoner
was in effect charged with being on the farm without lawful
excuse.
The real issue was, did he give a lawful excuse ?
'By the section the onus of proof of the excuse was upon the
person charged, and in this case the prisoner did not call the
shepherd, as he might have done, to support his statement.
It was difficult to lay down any hard and fast rule, and it
was for the Magistrate after considering all the circumstances to come to a decision. There was evidence sufficient
to warrant a conviction.
There was no doubt the prisoner
was a trespasser. In the case of Kirhin and others vs.
Jenkins (32 L. J., Mag. Cases, 140), where respectable
tradespeople were courting the servants with a view to
marrying them, and were caught in the house consuming
the master's provisions provided for them by the servants, as
they were acting improperly it was held that it would have
been competent for the justices to have convicted them
under the English Vagrant Act for being in a dwellinghouse for an unlawful purpose. The Court must look at the
{Ex parte
object of the. Legislature in passing the Act.
Elizabeth Jones, 21 L. J., Mag. Cases, 116.) In this case the
object of the Legislature was to protect owners of flocks
against persons going on their farm for the purpose of committing theft. It was therefore advisedly provided that the
onus of proof was thrown upon a person found where he had
no unlawful right to be.

not be sustained.

Gregorowski replied.

De

Villieks, C.J., said

:

—The

main argument

relied

i'^b-

..

^'i-

Qneenw,
Cupldo.

'
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1879.

upon by the counsel

„

wrongly charged that he is charged with contravening the
4th soction of the Yagrant Act instead of contravening the
2nd section. But I do not think there is much force in this
I think the charge of unlawfully wandering
objection.
about the farm without being able to give a satisfactory account of himself is a sufficient charge under the 4th section
of the Act.
But the more important question is whether
the prisoner really was on the farm wandering over the
farm without lawful excuse. This question is not free from
but on the
difficulty, and I have some doubts about it
whole I incline to the view which I find my brethren entertain, namely, that the prisoner did give a sufficient excuse
"
for being on the farm. It is clear that he did not " wander
about, for he was on a pathway which he might have the
Then his excuse was, that he went to
right of going over.
and this is supsee the shepherd who was a friend of his
seen
that
he
was
by
the
farmer with the
the
fact
ported by
shepherd, with whom he had formerly been a fellow servant
on the farm. It is true the prisoner's statement is not
evidence, but it is supported by the proved facts of the case.
I think imder these circumstances he did give a sufficient
lawful excuse, and the conviction must therefore be quashed.
DwYEB, J., said
I am of the same opinion. In the first
place the man was not " wandering " about in a way such as.
that contemplated by the Act.
I think the prisoner gave a
lawful, fair, and reasonable excuse, although he might be a
trespasser; and it was noon day when the owner of the
farm saw him going upon the farm. I think the provisions
of the statute may be beneficial, and may be found to work
beneficially if discriminately applied
but we ought to be
very particular in requiring strong evidence to sustain a
conviction under a statute of so penal a nature.
Stockensteom, J., said
I think the statement made by
the prisoner, taken in conjunction with the fact that he was
found talking to the shepherd, was a sufficient excuse and
the shepherd was not called before the magistrate to
contradict it. I agree with the Chief Justice that no
weight should be attached to the fact that he was charged
under the 4th instead of the 2nd section.

27'.
'

Qufen

vs.

for the prisoner

is,

that the prisoner

—

—

—

;

;

:

—

:

:

—

;

Conviction quashed accordingly.

is
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Nixon

vs.

Master and Servant.

Where

Blaink

&

Company.

—Misconduct. —Dismissal.— Wages.

the parties stand in the relation

the

mere fact

of master and servant,

that insufficient notice of discharge has heen

given, does not confer on the servant the right of bringing

an

action against the master for

dismissal,

unless

damages for wrongful

such notice has heen

acted upon,

or

unless the period fixed hy the notice has actually expired.
Jf, hefore the expiration of the notice of discharge,

a servant

and is

dismissed,

grossly misconducts himself in the service
the master

defence

to

may
an

avail himself of such misconduct as a
action

brought against

him for wages
to an

accruing after such misconduct and dismissal ; or
action

for damages sustained hy

the servant hy reason

of

not being employed after such misconduct.

Semble.

— That

the master cannot

availhimselfofhis servant's

evade payment of wages for the period
during which he has enjoyed the services of the servant.

misconduct

to

This was an action to recover damages alleged to have
been sustained by the plaintiff by reason of his wrongful
dismissal from the service of the defendants.

The

declaration set forth that in or about tho

month

of

was contracted and agreed between the
defendants, who carried on business at Port Elizabeth as
general merchants, and the plaintiff, that the plaintiff, who
was then a clerk in the service of the defendants, should
continue in such service for a period of three years from the
1st January, 1879 and that in consideration of the services to
be rendered by the plaintiff in superintending the soft goods
department of their business during such three years, the
defendants should pay to the plaintiff a salary of £600 per
annum and that in further consideration of the services to
be rendered as aforesaid, and of the plaintiff being required
from time to time to visit different parts of the Colony in
the interests and on behalf of the defendants, they should also
pay the travelling exf)enses incurred by the plaintiff; and
January, 1870,

it

;

;

that, in further consideration of the services aforesaid, the

defendants should allow and pay to the plaintiff a commission
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of 2^ per cent, upon the annual increase in the sales of the
defendants' goods which might ensue from the services to be

rendered by the plaintiff as aforesaid. That upon the terms
and under the stipulations as aforesaid, the plaintiff com-

menced

his

services,

and continued

to discharge all

his

duties in an honest, faithful, and efScient manner, until the

26th March, 1879, when the plaintiff was summarily, and
without cause, and in breach of the aforesaid contract,
dismissed from the service of the defendants, and deprived of
the emoluments which would of right have accrued to
;
by reason whereof an action has accrued to him to
demand, first, £1,600, being the balance of the fixed salary
all

him

which would have accrued and been payable to

plaintiff but
wrongful dismissal secondly, the sum of £600, being
the amount which would have accrued to' the plaintiff by
reason of the saving of his ordinary househould expenses
whilst travelling in the service of the defendants and while
they were paying his travelling expenses and, thirdly, the
for such

;

;

sums of £200

£300

and £400
tlie commission at the aforesaid rate of 2J per cent, which may
fairly and reasonably be calculated to have accrued and
become due to the plaintiff under the aforesaid agreement
upon the increase of the defendants' sales in the department
of their business in which the plaintiff's services were to be rendered. That although the plaintiff had tendered and offered
to render faithfully, honestly, and efiSciently all the services
stipulated to be rendered by him, the defendants refused to
accept such services, or to pay the aforesaid sums which
would be due to the plaintiff in respect thereof. Wherefore
the plaintiff prayed judgment.
for the first,

for the second,

for the third of the aforesaid three years,

being

The defendants pleaded, save as excepted, the general
Then specially, that the plaintiff entered their

issue.

service on the terms that he might be dismissed at any time
with a reasonable notice, and not on the terms alleged by

him

and that one calendar month before they put an end
;
to the said service they gave the plaintiff, as they lawfully
might, one calendar month's notice of their intention to put
an end to the said service, and to discharge the plaintiff
therefrom. In a further special plea the defendants averred
that before the alleged wrongful dismissal, the plaintiff had
wilfully misconducted himself by being frequently intoxicated

:
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during business hours, and by rendering bimself incompetent
to discharge his duties, and had otherwise been guilty of
gross misbehaviour
whereupon, and by reason of such
,-,«-,
-11
1
IT
misconduct and misbehaviour, the doiendants, as they had a
right to do, discharged the plaintiff from their service on or
about the 15th of April, 1879, which was the breach and
grievance complained of. Wherefore they prayed that the
plaintiff's claim be dismissed with costs.
;

1

J

The

•

plaintiff's replication

From

,

joined issue.

appeared that on the 6th of January
last, the plaintiff, being then already in the service of the
defendants, was engaged by them to take the management
and control of the soft goods department of their establishment at Port Elizabeth, at a yearly salary of £6U0, and in
addition, aa annual bonus or commission of 2J per cent, on
the increase of the returns of the department over and above
the average returns of the three previous years.
The
plaintiff immediately entered on his duties under his agreement, and continued to perform them until the 26th of
March, when lie received the following notice from the
defendants
" We find that we cannot continue to avail
ourselves of your services with advantage to our business,
the evidence

:

it

—

and therefore give you notice that we shall not require them
after the 30th June next, or before, should you wish to
leave before that date." In answer to this communication
the plaintiff wrote to the defendants informing them that he
considered the agreement entered into between them binding
morally and legally, and that he would hold them responsible for their notice, and take such steps for enforcing
A few days after,
•the agreement as he might be advised.
viz., on the 31st of March, they informed him by letter that
as he declined to accept their notice of the 26th, they withdrew their notice, and gave him notice instead to leave one

month

after that date, that being (so the letter stated) the
only notice to which he was legally entitled. He replied
by referring them to his previous letter. On the 15th of
April they wrote him a third letter, in the following terms
" It has come to our knowledge that you have within the
•

—

past few days been in a state of intoxication, and that you
have otherwise behaved in a disgusting and unseemly

manner while on our premises, and during the hours of
business, and we forbid you to re-enter our premises after
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for £217 16s. M., balance of
this date.
We enclose cheque
X
your salary to the end of this month, at which date you have
already had notice to leave." Witnesses were called to shew
that the plaintiff had seriously misconducted himself on
defendants' premises about the 9th and 10th of April, and
that on several occasions between February and April he
•'

'

had been the worse

for liquor

during business hours.

The

plaintiff denied that he was intoxicated, but that he was

suffering from excitement caused

by the treatment he had

received from the defendants and persons in their employ

and stated that he was never incapacitated for work. No
commission had been paid or tendered to the plaintiff, though
the increase of sales in the department, as compared with the
sales for the corresponding months of the previous year,
would yield a commission of £112 7s. The defendants
denied that the plaintiff had earned any commission, as the
sum had to be calculated on the increased sales for the
entire year, and not on those for a portion of the year only.
According to the testimony of the defendants, the agreement with the plaintiff was not for three years as alleged by
him, but for an indefinite period consequently they had a
.right to terminate the contract by giving one month's notice
or paying one month's salary, that being the custom prevailing at Port Elizabeth in business engagements of a
;

similar character.

Cole (with

him Buchanan),

for the plaintiff,

contended that

the custom alleged to exist at Port Elizabeth could not overBut even if the custom was a valid one it did
ride the law.
not apply here, as there was an absolute agreement for three

The decision of this Court in the case of Falconer
Juta {Buck. Reports, 1879, p. 22) was more in point.
Even if the period for the duration of the contract was not
named, the hiring was admittedly by the year, and consequently a month's notice of discharge was insufScient.
years.

vs.

The misconduct alleged was not sufficiently proved to
warrant a summary dismissal {vide Story on Contracts, tit.
Master and Servant).
Upington, A.G. (with him Innes), for the defendants, sub*
mitted that the plaintiff ought to be considered as a person
engaged on trial, and therefore liable to dismissal if he failed
to give satisfaction. The defendants denied any fixed period
was mentioned for which the engagement was to continue,
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and if this was so, tinder the ordinary English law the hiring
would be presumed to be for a /ear, unless there were something to rebut this presumption, such as an agreement to
T
pay wages by the week or month, in the case 01 domestic
servants a month's notice would be sufficfent but while for
a clerk three months' notice might be required, yet this was
not an inflexible rule, but was rather regulated by the usage
prevailing in the particular employment. At Port Elizabeth
the custom or usage was to give one month's notice. The
case of Falconer vs. Juta did not apply here, for in that case
there was a distinct contract for three years, and the decision
turned upon the construction of the Masters and Servants
Act.
As to the commission, the amount could only be
ascertained on the whole year's sales, and as the plaintiff
brought his dismissal on himself by his misconduct before
a year had expired, he forfeited all claim to the portion
which might have been earned. The misconduct was of
such a nature as justified instant dismissal, and in an action
of this nature the defendants could justify their acts, even if
they had only subsequently found out that such misconduct
had existed. (Taylor on Evidence, § 145 Baxter vs. Nurse,
Bidgway
and Holcroft vs. Barher, 1 C. & K. pp. 4, 10
Turner
vs. The Eungerford Market Co., 3 Ad. & El. 171
vs. Bobinson, 6 Car. & Payne, 15.)
Cole, in reply, said the plaintiff was in defendants' employ
previously to the contract, consequently there was no
The cases cited had
necessity to engage him on trial.
reference to custom or particular trade and did not affect

11

1

1

^1

1

•

;

;

;

;

this suit.

Cur. adv.

vult,

—

Fostea (December 2),—

Db

Villiees,

C.J., in

facts proved, said

:

giving judgment, after reciting the

—In the view which I take of

this case it

be unnecessary to decide the question whether or not
one month's notice was sufficient for a person in the plaintiff's'
In regard to the plea of misconduct, I am satisfied
position.
that the plaintiff did on the 9th and 10th days of April so
misconduct himself on the defendants' premises as to justify
them in then and there discharging him from their service.
will
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arises whether the plaintiff's misconduct
he had received the two previous notices can be relied
upon by the defendants as a defence to the present action.
The dismissal complained of by the plaintiff took place on
the 26th March, and it becomes important to inquire
whether, assuming that he was entitled to more than three
months' notice, the notice given to him on that day conferred on him the right of forthwith instituting the present
action.
It is clear that by our law, if the parties had stood
to each other in the ordinary relation of master and servant^
the mere fact that insufficient notice had been given by the
defendants to the plaintiff to leave their service would not
confer on the plaintiff the right of bringing an action for
damages for wrongful dismissal, unless such notice had been
acted upon by the plaintiff, or unless the period fixed by the
All the authorities in our law
notice had actually expired.
go to shew that the principles of law which regulate the
letting of one's services are substantially the same as those
which regulate the letting of one's property. The lessor of

The question then

2.

Ds.

after

•

a house who receives insufficient notice of his lessee's intention to quit, does not, by the mere receipt of such notice,
acquire the right to sue the lessee for damages, and there

no reason in law why a person who
stand in a different position.

is

lets his services should

(See Voei, 19,

2, 22.)

It

might

be contended that the parties to the present action do not
occupy the relation of master and servant, and that the
contract between them is that of mandatum and not of
looatio Gonduotio ; but no authority has been produced to
shew that even a mandatory would, under circumstances like
the present, be entitled to damages by the mere receipt of a
notice that his principal intended to put an end to the
contract at some future time, but before the time fixed for
the expiration of the mandate. In regard to the law of
England, there are no doubt cases in which it has been held
that where a person has entered into a binding agreement to
take another into his service on a future day, but, before

that day arrives, annoiinces his intention not to do
entitled to be believed,

so,

he

is

and the servant may thereupon

immediately bring an action against him. In all these cases,
however, something appears to have taken place, in consequence of the refusal to interfere with the performance
of the contract

when

the time arrived.

Thus, in the case of

Hochster vs.

Be

la

Tour (2 E.

&

B. 678), which

is

the

leading case on the subject, the servant, upon receipt of the
notice that his intended master had changed his mind,
,

,

.

T

,

1

.

IT

,

r

•

^

1

obtained another engagement which would have mteriered
with the performance of his former contract. In the subse-

quent case of Avery vs. Bowden (6 E. & B. 953), the defendant had agreed by charterparty to load a cargo on board
the plaintiff's ship at Odessa, certain running days to be
allowed. The declaration contained a count for not loadings
which alleged that before the expiration of the running days
the defendant had dispensed with the ship's remaining at
Odessa. To this count the defendant pleaded, that before
the cause of action arose war had been declared between
England and Eussia, and that the contract had thus been
rescinded. The facts appeared to be that after the arrival
at the port of loading, and before the declaration of war, the
agent of the charterer had repeatedly told the master that
he had no cargo for the ship, and that he, the master, had
better go away
but the master had continued to require a
cargo until the declaration of war was known at Odessa,
which was before the expiration of the ship's laying days.
Upon these facts it was held by the Court of Queen's Bench
that, assuming that the agent of the charterer had on his
part renounced the contract before the declaration of war,
this renunciation, not having been accepted by the master,
did not either constitute a dispensation or give a cause of
action.
Lord Campbell, in delivering the judgment of the
Court in favour of the defendant, said
" According to ourdecision in Hochster vs. Be la Tour, to which we adhere, if
the defendant within the running days, and before the
declaration of war, had positively informed the captain that
no cargo had been provided, or would be provided, for him
at Odessa, and that there was no use in his remaining there
any longer, the captain might have treated this as a breach
and renunciation of the contract, and thereupon, sailing away
from Odessa, he might have loaded a cargo at a friendly
port from another person, whereupon the plaintiff would have
had a right to maintain an action on the charterparty to
recover damages equal to the loss he had sustained from the
The
breach of contract on the part of the defendant.
language used by the defendant's agent before the declaration of war can hardly be considered as a renunciation of the
;

:

—
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but if it had been much stronger, we conceive that
could not be considered as constituting a cause of action,
after the captain still continued to insist upon having a
cargo in fulfilment of the charterparty." This judgment
was affirmed in the Exchequer Chamber, where the Judges
contract

Dec'. 2.'

;

it

as.

°'

stated that, in their opinion, there was

no evidence

of a

From this and other subsequent cases cited by
Mr. Manly Smith, in his treatise on the Law of Master

dispensation.

him,

ed., p. 14 9), fairly deduces the proposition
the servant do not act upon the master's announced
renunciation of the contract, and before the day arrives for

and Servant (3rd
that

—

the

commencement

if

of the service, becomes, either

act of Grod, vis major, or his

own misconduct

by the

or misfortune,

incompetent or unable to perform his part of it, the master
would be at liberty to avail himself of those circumstances
to rescind the contract, and could not afterwards be sued for
a breach of it. A fortiori, it would seem that a servant who
is actually in his master's employment does not by the mere
receipt of insufficient notice acquire an immediate right
to sue his master for damages, and that if, before the expiration of the notice, the servant grossly misconducts
himself in the service, the master may avail himself of such
misconduct as a defence to an action brought against him for
wages accruing due after such misconduct, or for damages
sustained by the servant by reason of not being employed
But it by no means follows that the
after such misconduct.
servant is without his remedy in respect of wages or commission which accrued due before his misconduct. Some of the
English cases which have been quoted (such as Turner vs.
BoUnson, 6 0. & P. 15 Bidgway vs. Eungerford Market
Compamj, 3 A. & E. 171) no doubt lay down that a servant
rightfully dismissed for misconduct during his period of
service cannot recover any wages for the portion of the year
during which he has served. I am not clear that the same
doctrine would apply in this Colony. Applying again the
;

Eoman-Dutch law,
down that the lessee of a house

principles of the locatio conductio of the

we find
who has

Voet (19, 2, 23) lays

just grounds for quitting

at all events, to

had the use

who

of

it,

it

without notice,

is

bound,

pay rent for the time during which he has
and it might fairly be argued that a person

hires the services of another cannot avail himself of his

servant's misconduct to evade the

payment of wages

for the
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period during which he has enjoyed the services.
It is
unnecessary, however, to decide the point^ because the

j,^*"

English cases which have been quoted clearly proceed upon
the assumption that the servant's misconduct was the cause
of the dismissal, and in all of them the dismissal took place
after the misconduct.
In the present case the plaintiff's
misconduct took place after he had received the notice of
the 26th March. By that notice the defendants had recognised his right to receive three months' notice, and to receive

Nixon

his

wages and commission up

It was the defendants'

own

to the

end of the three months.
end to the agree-

act to put an

ment

before the first annual increase of the returns of the
goods department over and above the average returns of
the three previous years could be ascertained. If, therefore,
the plaintiff misconducted himself after receiving this notice,
his misconduct may excuse the defendants from paying him
any wages or commission accruing due after his misconduct,
but it could not deprive the plaintiff of the right which had
soft

become vested in him by virtue of the notice to recover at
the end of the three months the value of the services which
should be actually rendered by him up to that time. In
the defendants have paid the plaintiff his salary up to
the end of April, although they were in my opinion only
legally bound to pay his salary up to the time of his misconduct. On the other hand, they refuse to pay him any
portion of the commission, although they admit that the
increased returns up to the end of April were considerable,
and that the bohus of 2^ per cent, on those increased returns
would amount to £112 7s. Strictly speaking, the plaintiff
fact,

cannot recover any commission on increased returns after
the lOtli of April, but to save the trouble and expense of a
further inquiry the Court will be prepared (the parties consenting) to estimate the returns up to the 10th of April at

£100. This amount the plaintiff is entitled to recover as
commission, but a technical difBculty may arise as to whether
The objection has not been
it can be awarded as damages.
taken, and if it had the Court would probably under the
circumstances have allowed the plaintiff to amend his
declaration.
The defendants have not tendered any sum

damages or as commission, and the judgment of the
Court must be for the plaintiff for £100, with costs.
DwYEE, J., said
I think tlie judgment of the Court
either as

:

S.

C—Vol. IX.

—
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sHould be in favour of the plaintiff.
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opportunity of going fully into

all

the points referred by to the

Chief Justice, but I have no hesitation in saying, that according to the principles laid down in the English cases, any
one who was in menial service would be entitled to a month's
notice of discharge, and a person in the position of the
plaintiff
it is

would be entitled

to three

months' notice,

I think

some expression of opinion on
decided on other grounds, I can

desirable there should be

this point, but as the case is

only state my own view of the law. I agree in the view
taken by the Chief Justice that the plaintiff is entitled
to the wages which had accrued to him up to the time of
his dismissal, although such dismissal was owing to his own
misconduct, and also to the amount of commission earned

up to that time.
Stockenstrom,

J.,

said

:

—I am of the same opinion, and

agree with the law as laid down by the Chief Justice.
The Court intimated that if the parties did not agree to
estimate the amount of commission which had accrued at
£100, the matter would be referred to the Master for
investigation and report.

The

parties

having agreed, judgment was entered
£100, and costs.

for the

plaintiff accordingly for

[Plaintiffs Attorneys, Kaikbridge, Ahderne,
Defendants' Attorneys, Reid & Nephew.
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of an insolvent estate may pay a preferent creditor
amount of Ms lien over property helongivg to the estate,
and so release the property for the henefit of the estate,
without a proof of debt heing filed hy such creditor.

trustee

the

i«?9.

Dec.

2.'

The

trustee of the insolvent estate of

Farquhar filed the
and distribution account of his administration.
account was brought up the sum of £114 as paid by

liquidation

Fi^M.

In this

Ste^."

the trustee to the estate of the late

Van Wyk,

for rent of
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a certain farm leased by him to the insolvent and for the
agistment of stock thereon belonging to the insolvent estate.

Fryer, a creditor on the estate, lodged several objections to
the account, one of which was against the insertion of this
item of £114, on the ground that there had been no proof of

debt

filed

with the trustee for the amount.

There was a

£192 duly proved by him,
did not appear upon the account. The trustee admitted
that the item of £192 had been omitted through a clerical
fuirther objection that a claim of

error, but pointed out that it did not affect the result, as no.
dividend was awarded to concurrent creditors. With regard
to the item of £114, it was shewn on affidavit, that before

had leased a farm from Van Wyk,
and that some rent was due at the time of the sequestration
of his estate. After the respondent had been elected trustee,
his surrender the insolvent

considerable delay occurred before his appointment was
confirmed by the Court, owing to the opposition of certain

whom the applicant was one. In the meantime,
the stock belonging to the insolvent's estate had remained
on Van Wyk's farm, and at the next meeting of creditors he
presented a proof of debt, claiming to rank as a preferent
creditors, of

creditor for the

amount due

The Magistrate

before

whom

to

him

for rent

and agistment.

the meetings of creditors were

held rejected the proof, on the ground

among

others that the

Van Wyk
debt had been
thereupon refused to allow the stock to be removed from the
The trustee took Counsel's
farm until his claim was paid.
opinion on the matter, and acting thereunder paid Van
Wyk's claim and released the stock, which he sold on behalf
of the insolvent estate for a larger amount than that paid to
release it.
Fryer now moved the Court to amend the
liquidation account by striking out this item of £114. The
incurred since sequestration.

other objections were abandoned.

Leonard, for the applicant, contended that a creditor

holding a security or lien upon any part of an insolvent estate
was, by the 30th section of the Insolvent Ordinance, bound to
prove his debt. The attempt of Van Wyk to prove his
claim had been unsuccessful. The trustee had no right to
admit this proof after it had been rejected, even although he
had the consent of a majority of creditors to do so, {In re
Anderson, 3 Menzies, 222.)

Buchanan,

for the trustee, submitted, that the iVTagistrate

Q
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Trustee.

had been

But being in the
was unnecessary for'Van Wyk

in error in rejecting the claim.

nature of a landlord's lien
to provc his claim, as

it

he had a perfect right to retain the
it was shewn the trustee had

property until he was paid,

acted hond fide and in the interest of the estate.

Leonard, in reply, urged that after the Magistrate had

Van Wyk's claim, it was the duty of the trustee to
have taken legal proceedings to recover the stock.

rejected

Cur. adv.

vult,

—

Postea (December

2),

Db

Villiees, C.J., in giving the judgment of the Court,
in regard to a sum of
£114, which the trustee has entered in the liquidation
account as having been paid by him to one Van Zyl, as
being due to the estate of the late Van Wyk, for which claim
said

—The main contention has been

:

no proof of debt was

filed.
It is quite clear from the
evidence that the iiustee hond fide helieved that this amount
was due to the late Van Wyk for rent, and that he paid this

sum

in order to release certain cattle belonging to Far-

quhar's estate which were running on the farm of

Van

Wyk for which

the rent was claimed. The question arises
whe^her the trustee was justified in making this pay-

now
ment under

the circumstances.

the trustee was justified in

I

am

making

perfectly satisfied that

this

payment, as

this is

not one of those cases in which the law requires that a proof
of debt should be filed.
Mr. Leonard quoted the 30th
section of the Insolvent Law as supporting his objection;
but I think that section goes the other way, because it
if any creditor holds as security the property of
the estate, the trustee has the option of releasing it, or of
allowing the creditor to retain it in part payment of bis

provides that

claim, but

it

does not require in such cases there should be

any proof of debt filed. And if the trustee could take over
property and release it from the creditor's lien, he certainly
could release property where the lien had accrued to a great
extent since the insolvency. The fact that a portion of the
rent had become due before the date of insolvency does not
touch the point. As far, then, as regards the objection to this

item

is

concerned,

it

must be disallowed. As, however, there
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was another objection which had been allowed, costs must

come out

of the'ssate.

m

not
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Ordered accordingly.
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VanZyl."|
t Respondent's
Attorney, Moore. J
Applicant's Attorney,

.Botes

vs.

Ante- nuptial Contract.

A

clause in

Verzigman.

—Profit and Loss.—Schedule.

an ante-nuptial

contract to the effect that neither of

the spouses shall he answerable for the debts of the other,
is

sufficient

to

exclude community

of

loss

during the

marriage.

Where no
to

schedule of goods belonging to the wife is appended
ante-nuptial contract, proof that such property

the

belongs to the wife

John

may

be given aliunde.

George Boyes recovered judgment in the Court of
Town on a debt due to him
The judgment remaining unby Hendrik Verzigman.
satisfied, execution was issued, and certain goods were
attached by the messenger of the Court. Mrs. Verzigman
claimed the goods as her individual property, and instituted
an interpleader action against Boyes. In the summons Mrs.
Verzigman was described as suing in her own name. This
summons was excepted to as insufficient, on the ground that
Mrs. Verzigman, being a married woman, could not claim
unless through her husband, and that she ought to have
Evidence was led to
been assisted by him in this case.
shew that the parties were married by ante-nuptial contract.
Mrs. Verzigman had been housekeeper to her husband before
they were married, and almost all the articles seized had
been given to her in lieu of wages before the marriage. One
of the articles only, viz., a carpet, had been given to her by
her husband subsequently to the marriage. The ante-nuptial
contract, which had been duly registered, contained the usual
clauses excluding community of property, and stipulated that
the one of the parties should not be answerable for the debts
of the other and it also provided that all inheritances, gifts,
St.

the Eesident Magistrate of Cape

;

&c.,

should be the individual property of the spouse to

isvs.

„

9.'
'

boJ^m.
e^zigman.
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whom

There was no

they might be bequeathed or given.

community of profit
and loss, nor was there any schedule annexed to the con^^^^^ ^^ ^^^ property belonging to the wife, or any provision
The Magistrate overruled the
for vesting it in trustees.
summons,
and
gave judgment declaring the
the
objection to
goods not executable, except the carpet given by the husband
From this decision Boyes appealed.
after marriage.
Innes, for the appellant, submitted that by common law
everything not expressly excluded from community was included in the community resulting from the marriage. It
was not sufficient to exclude profit and loss, but both profit
and loss must be separately and expressly excluded. There
had been no such separate exclusion in this case nor had
the marital power of the husband been excluded, or the
property of the wife vested in trustees. As against creditors,
the husband %as supposed to be owner of everything in his
own house, and there being no schediile attached to the
ante-nuptial contract, creditors had no opportunity of inclause in the contract in terms excluding

BoyesM.
erzigman.

;

forming themselves to the contrary. (Gens. For., 4, 11, 5
Grot., 2, 12, 11
Van der Keessel, Th. 93 Voet, 23, 4, 50
Steyn v. Steyn, Buch. Eeports, 1874, p. 16
Growly v.
Bomony, Buch. Eeports, 1869, p. 205 Steyn v. Steyn, Buch.
;

;

;

;

Eeports, 1874,

p. 16.)

Jones, for the respondent,

argued that the exception taken

the Court below, that a married woman could not be sued
without the assistance other husband, was properly overruled.
in

The ante-nuptial contract in
community of profit and loss.

excluded
was not absolutely necessary
that there should be a schedule attached to the ante-nuptial
contract, as the wife's property might be proved alivmde.
( Van der Linden, pp. 74, 396.)
Cur. adv. vult,

this case sufficiently
It

—

Postea (December

9),

De

ViLLiERS, C.J., in giving the judgment of the Court,
questions which the Magistrate had to decide,
were, in the first place, whether the respondent, Mrs.

said

:

—The

Verzigman, could or could not sue or be sued individually,
and without being assisted by her husband and, secondly,
;
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whether certain goods, which had been seized in execution,
did or did not belong to her. With regard to the question
whether she could or could not be sued in her individual
capacity, the authorities are clear, that

management

when she had the

of property she could sue in her individual

In regard to the second question, Mr. Innes, for
the a|)pellant, had argued the case very ably, and had
collected a number of authorities to shew that when antecapacity.

nuptial contracts did not exclude community of profit and

community

of loss, the goods of the wife could be taken in
execution as they had been taken in this case. But the

ante-nuptial contract in this case very clearly explained

what the intention of the parties was, for the second clause
provided that the one should not be liable for the debts of
the other, but only for his or her own debts, and this clause,
therefore, clearly excluded community of loss during
marriage.

Then the

third clause said that all inheritances,

should be the individual property of him
or her to whom they might be left, given, or bequeathed, and
although it might be argued that such a provision did not
exclude community of profit and loss expressly, it certainly
excluded it in a way which would save the goods in question
from execution for the husband's debts, the property having
legacies,

and

gifts,

been given to her individually, either before or after
marriage. There was, however, a carpet, which had been
given to her by her husband, during marriage, and that the
Magistrate had ordered should be given up. The judgment
of the Magistrate was quite right, and the appeal must be
dismissed with costs.
I am reminded that one of the
objections relied upon for the appellant was that there was
no schedule of goods belonging to the wife appended to the
ante-nuptial contract, and therefore that the wife could not
claim the goods. But the authorities clearly shew that that
It is advisable that there should in such
is not the law.
cases be a schedule, because in the absence of such a schedule
proof must be given aliunde that the property belonged to
the wife, but proof has been given aliunde in the present
case that the property did belong to the wife.

Appeal dismissed accordingly, with
tAppellant'j Attorney, Buchanan."]
Uespoudent's Attorney, Ascuen
J

costs.

's^g.
.,

a-

Boyesw.
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KiRSTEN
Costs.

VS.

Van Nookden.

—Magistrate's Discretion.

A Magistrate's discretion as to costs is a judicial discretion ;
an appeal from

his

prived the successful litigant of his
grounds.
i8?9.

„.

Van

—

Noorden.

The

plaintiff

and

judgment allowed where he had

bought two cows

for

£7

costs

de-

without sufficient

at a sale held

by the

Plaintiff siarned a promissory note

defendant as auctioneer.

in blank for his purchases, which was afterwards filled up

£10 10s. The plaintiff's agent paid the note at maturity
when the plaintiff, discovering the mistake, demanded the
refund of the £3 10s. The defendant alleged the plaintiff had
also purchased a bull for £3 10s., and consequently that the
note was for the correct amount. The plaintiff denied having
made any such purchase. The plaintiff sued the defendant
for the refund of the £3 10s., in the Court of the Resident
Magistrate for Piquetberg, when the Magistrate held that the
weight of evidence was in his favour, and gave judgment for
the £3 10s., but on account of the " gross carelessness disfor

played by the plaintiff " in signing the promissory note in
blank, he ordered each party to pay his own costs. From
this

judgment the

plaintiff appealed.

Upington, A.G., for the appellant, submitted that costs

ought to have followed the judgment.
Cole, for the respondent, was heard contra.

De

Villiees, C. J., said

:

—

It

might lead

to a perversion of

justice if a Magistrate were allowed to give a judgment for a

and then make him pay

his own costs upon no ground
In this case the plaintiff was successful upon the
ground upon which he brought his action, but the Magistrate
deprived him of costs because he had been guilty of " gross

party,

whatever.

carelessness."

But

if

there had been gross carelessness the

defendant was equally culpable, for it was his own clerk who
suggested that the note should be signed in blank, and he had
afterwards filled up the note for a wrong amount.
plaintiff was certainly entitled to

The

have had his costs, and the
appeal must therefore be allowed with costs both here and in
the Court below.
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DwYER,

—

J., said
I am of the same opinion.
If the
had found out the mistake in the bill and without
proper communication with the defendant had brought his
action, there might have been circumstances to warrant the
Magistrate in refusing him his costs. But in this case the
defendant was applied to, but he would not rectify the error.
:

plaintiff
-*

The Magistrate has not

exercised a judicial discretion in

depriving the plaintiff of his
point must be set aside.

Stookensteom,

J.,

costs,

and

his decision

on that

concurred.

Appeal allowed accordingly, with

costs.

rAppellant'i Attorneys, Eedelinghdts & Wessels.
I
[_ Respondent's Attorneys, Fairbridge, Arderke, & Sganlen.J

Alexander
Lease.

vs.

Armstrong.

—
—Landlord. —Liability for
—Damages. —Pleading. —
Defects.

Performance.

Specific

Costs.

Where a landlord leased a house, the ceilings of which were
defective and dangerous to the occupier, he cannot hy
action he compeUed to renovate such ceilings and remove
defects actually existing at the time when the agreement of
lease was entered into : although the lessee might he entitled
to
to

damages for

loss suffered

an abatement of

defects,

rent.

in consequence of defects, or
lessor's hnowledge of the

The

whether express or implied, would he an important

ingredient in the determination of the question whether he
was liable in full damages or not.

Where the plaintiff's pleadings claim specifi/i performance only,
and there is no claim of any sum of money as damages,
under the prayer for other relief
a judgment for damages, in case he fails to obtain a
decree of specific performance.
the plaintiff is not entitled

to

Where
hy

the

proper mode of meeting an action would have been

way of

exception to the plaintiff's declaration,

and

the

defendant pleaded instead of excepting, and the defendant
was successful at the trial on the grounds which ivould

—

^^"79.^
^,.

Kirsten vs.
van Noorden,

;
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have been properly raised hy excepting, the Court allowed

defendant only such

the

he had excepted

18V9.

^T

12-

—^'

"USrong!'

costs as

he would have incurred if

to the declaration.

This was an action to compel the execution of certain
and other premises leased by the

repairs to a dwelling-house

defendant to the

The

plaintiff.

declaration set forth that on the 29th September,

1879, the parties entered into a written contract of lease of
the premises in question at a rental of £7 10s. per month.

thereupon betsame the duty of the defendant to
and premises in a safe
and habitable condition, and in a fit and proper state of
That the plaintiff entered upon occupation in purrepair.
but that
suance of the lease on the 6th October, 1879
when he so entered upon occupation the premises were not
in a safe and habitable condition or in a fit and proper state
of repair, but that the whole of the ceilings throughout the
house were in danger of falling down and that a portion of

That

it

deliver to the plaintiff the said house

;

;

the said ceilings had already fallen, owing to the state of

which the same were.
That although the
defendant was aware, at the time he entered into the
contract of lease, of the unsafe condition of the ceilings, and
although he had since been informed of the condition thereof,
disrepair in

he had refused or neglected to put the premises in a fit and
proper state of repair. That the expense of putting the
premises into a safe and proper state of repair would
amount to £35. Wherefore the plaintiff prayed that the
defendant be condemned forthwith to cause the premises to
be put into a fit and habitable condition and a safe and
proper state of repair or otherwise to pay to the plaintiff
the said sum of £35, the amount of the expense of effecting
the necessary repairs ; and for further and other relief
;

and

costs.

The

and annexed to the declaration
" The
following condition as to repairs
second undersigned [the plaintiff] shall keep the inside
lease referred to in

contained the

:

and outside of the said dwellingyhouse and premises in a
good and tenantable state of repair during his tenancy, and
hand the same over to the first undersigned at the termination of this lease in thorough good order and condition,
no allowance to be made for such wear and tear to the
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may be able from time to time
remedy, and which he is bound to do under this lease."
The defendant admitted the execution of the lease, but
pleaded the general issue to the rest of the allegations of

premises as the said Alexander

ism.

to

,° 12!

the declaration. Then specially, that immediately before
entering into the contract the defendant had, as the plaintiff
well knew, put the premises into thorough repair, and was

not then, nor at any time since, aware that the said house or
the ceilings thereof or any of them were in an unsafe or
uninhabitable condition, or in an unfit or improper state of

and further, that the plaintiff, before he entered into
;
the contract, examined and inspected the premises, and
satisfied himself of the condition and state of repair thereof,
repair

and agreed to take and did take the same in the condition
and state in which they were at the time > entering into
the contract of lease.

The

plaintiff rejoined generally.

Evidence was called to shew that portions of the ceilings
had fallen from time to time during the occupation of the
house by previous tenants, and that the defendant had had
temporary repairs done. Previously to plaintiff entering on
possession the defendant had the house repaired and renovated throughout, and the plaintiff frequently visited the
house during these repairs and made no complaints about
the ceilings.
It was alleged that owing to original bad
construction the ceilings were dangerous, and that it would
cost from £35 to £40 to take tliem down and make them
thoroughly safe. The plaintiff entered on occupation of the
house on the 6th October, and a few days after portions of
the ceiling fell. For the defence it was urged this might
have occurred through the severity of the south-east winds,
but the testimony of architects and workmen contradicted
this supposition.

Leonard (with him Innes), for the plaintiff, submitted that
by law it was the duty of the defendant to remedy the
defects

in

the property leased, so as to allow the lessee

the full benefit of possession, especially as the defects must

have been known to the defendant when he entered into the
contract.
The mere fact of the plaintiff having visited
the house whilst the repairs were going on did not operate
as a waiver of his claim against the defendant.
2,

14

;

Grotius, 3, 19, 12

;

Cens. For., part

I.,

{Voet, 19,

4, 22, 10.)

'-^

'

xmstnngf'

—
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him Giddy), for the defendant, contended
The action
had mistaken his remedy.

Jacobs (with

Dee. 11
12'

Alexanderus.
Arm.~trong.

that the plaintiff

should have heen brought for the recovery of damages, and
to
the unusual lorm in which this suit had been inThe premises were put into good repair at the
stituted.

m

i'ii''j_iii

•

.

not

time of the lease, to the satisfaction of the plaintiff; and by
the written contract the plaintiff was himself bound t"o do all
If the plaintiff's
repairs required after he took possession.
contention was correct, a proprietor of a house let to a
monthly tenant might be bound to make renovations which
might cost thousands of pounds. ( Woodfall on Landlord and
Tenant, p. 483

;

Grotius and Voet,

ut supra

;

Digest,

1 9, 2,

Bomat, 1, 4, 8, 1 Stuart vs. Staines (Cape Argus
15, 1
newspaper, February 5, 1863) Bensley vs. Clear {Cape Argus,
;

;

;

August

21, 1878.)

Leonard, in reply, urged that if it was admitted there was
make the premises habitable imposed on the

a duty to

defendant, the Court could award the amount stated in the
declaration as alternative damages in case the defendant

In an action for specific performance of a contract the Court had awarded damages
under the prayer for general relief.
(Norden vs. Bewnie,
Buch. Eeports, 1879, p. 155.)
refused to perform his duty.

Cur. adv. vult,

—

Postea (December 16),

De

—

Villiees, C.J., in giving judgment, said
This is an
by the lessee of a house to compel the lessor
:

action brought

to cause the house

and premises

be put into a

to

fit

and

habitable condition and a safe and proper state of repair, or

otherwise to pay to the lessee the
cessary repairs would cost.

commencing on the

The

amount which the ne-

lease

is for

a period of two

and the
agreement of lease provides that the lessee " shall keep the
inside and outside of the house and premises in a good state
of repair during his tenancy, and hand the same over to the
lessor at the termination of the lease in thorough good
order and condition, no allowance to be made for such wear
and tear to the premises as the said lessee may be able from
time to time to remedy, and which he is bound to do under
years,

1st of October, 1879,

;
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The

this lease."

plaintiff

tion of the house,

when

had not been long

in the occupa-

part of the ceiling of one of the

rooms fell down. He then had all the ceilinafs of the house
examined by competent architects, who reported that the
ceilings were in a dangerous condition, and that they all
required to be entirely renovated at a cost of about £35.
Their evidence before the Court was to the same effect.
Evidence was also adduced that two previous tenants had left
the house on account of parts of the ceilings continually
coining down, and that one of the tenants had warned the
defendant that further patching of the ceilings would not
make them any safer. Taking it then to be proved that
the ceilings were, to the defendant's knowledge, in a defective state

when the

plaintiff entered into

question arises whether he

occupation,

not entitled to the
relief which he seeks in this action.
That he would
be entitled to damages if damages had been proved and
claimed, hardly admits of doubt.
One of the obligations
which, according to Van der Linden, our law casts on the
lessor is to indemnify the lessee for all damages occasioned
by any material defect in the thing let (Inst., Eng. ed. 1,
He quotes a passage from the Digest, which does
15, 12).
not, however, support his view to the full extent. A curious

the

distinction

is

drawn in

is

this passage of the Digest

between

—

" If
the letting of casks and the letting of pasture land
any one lets out defective casks in ignorance of the defect,
and damage results in consequence through the loss of wine,
:

he will be held liable in damages, nor will his ignorance be
and thus Cassius wrote. It is otherwise
to him
let pasture land which produces poisoning herbs
for in this case, if the lessee's cattle should die, or even
become deteriorated in value, damages will be payable if you
knew of the bad quality of the herbs; but if you were
ignorant of it, you will not claim any rent." (Digest, 19, 2,
Itl, sec. 1.)
Voet, in his Commentaries (19, 2, 14), explains
this passage by supposing that the person who let the casks
was a skilled artificer. He is, therefore, presumed to have
been aware of the defective state of the casks, whereas no
such presumption arises in the case of the lessor of pasture
land, and he is therefore only held liable in damages in case
knowledge of the defect is brought home to him. But even
without such knowledge, the lessor, according to Voet and

any excuse
if you have

;

'879.

.

'^

—

-

Armstrong.
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the jurisconsults quoted in the Digest, forfeits any rent due
him not exceeding, I presume, the amount of damage

1879
,.

—

"-

to

lai

The lessor's knowledge of the
whether express or implied, is an important ingredient
in the determination of the question whether he is liable in
full damages or not.
This distinction appears to have been
overlooked in the case of Stewart vs. Staines (heard in the
Supreme Court on the 25th November, 1862), if the newspaper report quoted at the bar is to be relied upon as correct.
actually done to the lessee.

'

Armstrong.

defect,

'

The

'

distinction was, however, fully recognised in the subse-

quent case of Bensley vs. Clear (30th August, 1878), where
the Court held that the lessor of a house a as not liable for
damages sustained by the lessee through the falling in of
one of the walls and part of the roof, in the absence of any
proof that the lessor was aware, or from the nature of his
profession, ought to have been aware, at the time when he
let the house, of its defective construction.
The form of the
pleadings did not permit of the question being raised
whether the lessee was entitled to any abatement of rent.
The question raised by the pleadings in the present case is
not whether the plaintiff is entitled to compensation for
damages actually done, nor whether the defendant is bound
to effect necessary repairs arising from ordinary wear and
tear, but whether he can be compelled to renovate the
ceilings, and effect such alterations as shall remove defects
actually existing at the time when the agreement of lease
was entered into. If there had been no provision in the
contract of lease that necessary repairs should be effected by
the lessee, it may well be that the lessee would have the
right to' compel the lessor to effect such necessary repairs
;

at all events the authority of Voet (19, 2, 14) appears to be

in favour of such a right.

action

is

of so novel a nature,

But the claim in the present
and is so entirely unsupported

by authority, that the Court is unable to entertain it. It so
happens that the lease is not of long duration, and that the
renovation would cost only £35, but as was remarked during
the argument, the lease might have been for a month, and
the cost of renovation might have been some thousands of
pounds. The question still remains whether in an action
like the present, which is for specific performance, the Court
is in a position to award damages to the plaintiff.
Setting
aside the objection that no actual damage has been proved

in the present case, there

the further objection raised

is still

by the defendant's Counsel that the case which he came into
Court to meet was the claim for specific performance, and

•«,
ii-c
^i vs.
not tor damages. And
m reterence to the case of Smith
1

Skinner (3 Menz. p. 188), I find an express decision of this
Court to the effect that in the action for specific performance
of a contract in terms of a charterparty, the owner of the
ship having claimed the full amount provided to be paid to

him under the charterparty, is not entitled by virtue of that
claim, or by virtue of the prayer for general relief, to claim
remuneration for work and labour, actually performed in
respect of part of the cargo, or damages for the vessel's

Without going to the full extent of that demust hold that in an action, in which the
summons demands specific performance only, and the declaration claims no sum of money as damages, the plaintiff
is not entitled to obtain damages in case he fails in the sole
object for which he brought his action, viz.
to obtain
The present case differs materially
specific performance.
from that oiNorden v. Bennie (Buch. Eep. for 1879, p. 155),
detention.

cision the Court

:

—

*

where the plaintiff succeeded An action for specific performance of a contract of sale, but the defendant, having
placed it beyond his own power to specifically perform the
contract, was allowed the alternative of paying damages.
On the other hand it is clear that the proper mode of meeting
the present action would have been by way of exception to
the plaintiff's declaration. In giving judgment, therefore,
for the defendant, the Court will only allow him such costs
as he would have incurred if he had excepted to the declaraThis judgment
tion and the evidence had not been taken.
will not bar the plaintiff from proceeding for damages if he
should be so advised.

DwYEE,

J.,

said

:

—I should

give judgment against the

on the ground that he has mistaken his remedy.
I do not like to agree to any general principles in so important a point as has been raised in this case, as not only
is there a conflict between the law of England and the law
of this Colony, but it appears the decisions of this Court
This
in 1862 and in 1878 are not in themselves consistent.
is one of the most important questions affecting the law of
landlord and tenant that has arisen since I have been on
the Bench, and I should be very sorry to decide any general
plaintiff

i^-^^-^

>

i^!
'

^^—
Alexander)).

Armstrong,

—

—

T

;
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"
,

—

J|-

.
Alexander
vs.
Armstrong,

principles to govern that law until the whole matter has

been gone into, and all the authorities on the subject fully
examined. I am inclined to say, with great deference to the
1862, which has been
learned Judges who decided the case
referred to at the Bar, that the judgment of Sir William
Hodges, in which he differed from the rest of the Court, was
the correct one. In this case there might have been a
judgment for the plaintiff if he had proceeded in a different
way; but as he has sued for specific performance, the
judgment of the Court must be against him. But as the
defect in the declaration was one which might have been
met by exception, and so have prevented the attendance of
witnesses, I quite agree with the Chief Justice that the
costs subsequently incurred should not be allowed.

m

Stockensteom,
,

Judgment

for

J.,

i

-

i

concurred.

defendant accordingly, with costs of ex-

cepting only.
tPlaintiiTs Attorney, Bdissine.
Defendant's Attorneys, Fairbridge,

"1

Ardehne, & Scanlek. J

Upington vs. Saul Solomon & Co.
Upington vs. Doemee.*
Libel.

—Newspaper Comments.— Ordinance No. 40, 1828^
Change of Venue. —Proof of Death. —
sees.

44, 58, 59, 61.

Corpus

Delicti.

Where a newspaper publishes an article per se libellous, and
an action is founded thereon, the onus is thrown upon the
defendant to prove either that the occasion upon which
the words were used was privileged, or that their publication constituted a fair and bona fide comment upon the
public conduct of a public mam,.

The mere fact that newspaper remarks are comments made
bona fide upon the public conduct of a public man is not
alone sufficient to constitute a privileged publication, but it
is a good defence if the comments are also fair.
* [Befijre

Sir

Stockenstbom

.

J.

H.

Ed.]

De

ViLLiEES, Chief Justice, and Mr. Justice

—

;
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By fair

comments are meant such as are not in excess'
of what
and which impute no improper

the occasion reqwired,

motives, except such as may fairly amd reasonably be
gathered from the plaintiff's conduct.

Where the trial of prisoners has been removed from the Supreme
to a Circuit Court, under the 44th section
of the Charter
Justice,, but the prisoners themselves have not been
transmitted by warrant vmder the 58th section
of Ord.
No. 40 of 1828 such Circuit Cov/rt has the same power as

of

is possessed

Supreme Court

by the

again removed

to

to

order the trial

to be

another Court.

The corpus

delicti is not absolutely necessary in a trial for
murder, if there is evidence to go to the Jury that the
deceased person was seen to be hilled; as, for instance,

if witnesses saw the deceased actually shot by means of a
gun, and dying from the wounds so inflicted.

Saul Solomon and Henry Solomon, trading together at
Cape Town under the style or firm of Saul Solomon &
Co., were summoned to answer Thomas Upington, in an
action of damages for libel. A second suit, arising out of
the same causes of action, was brought by the same plaintifi"
against Francis Joseph St. George Dormer. S. Solomon &
Co. were the proprietors and publishers, and Dormer was
the editor of the Cape Argus newspaper.
Thg pleadings were
substantially the same in both actions.
The plaintiff's declaration in the suit against S. Solomon

&

Co. set forth

:

That he was at the time of the committing of the
complained of, and still is, Her
Majesty's Attorney-G-eneral for this Colony, and as such
vested with the right, and entrusted with the duty, of
prosecuting in the name and on behalf of Her Majesty, all
crimes and offences committed within this Colony.
2. That acting in his said capacity, and in the discharge
of his said duty, he presented in the Supreme Court of this
Colony an indictment against one Barnard Adriaan Bergman,
and one Oulaff Willem Marthinus Henniok, for the crime of
murder and that, thereafter, to wit on or about the 21st day
of August, 1879, the said indictment was, in due form of law,
and upon the application of the plaintiff in his said capacity,
Temoved by order of the said Court, for trial at the Circuit
1.

grievances hereinafter

;

S.

C—Vol. IX.

E

ia»9.

Deo.

16.

It.
18.
19.
20.
22.

Upington

vs.

Saul ?-oIomoQ

&

Co.

Upington vs.
Dormer.

—

;

:
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18M.
Deo.

16.
17.
18.
19.
20.
22.

Upington vs.
Saul Solomon
& ( o.
Uping' on vs,
DorttiOr.

Court, holden in and for the division of Victoria West, at
Victoria West, on the 15th day of September, 1879.
3. That thereafter, to wit on or about the said lastmentioned day, the said B. A. Bergman and the said 0.
M. Hennick were duly tried upon the said indictment in the
said Circuit Court, and were then and there acquitted of the

W

said charge.

That at the time of committing the grieyances hereincomplained of, the said defendants were, and still are,
the proprietor?, printers, and publishers of a certain newspaper
called the Cape Argus and printed and published in Cape
Town and that the said defendants, on or about the 7th
day of October, 1879, falsely and maliciously printed and
published in the said newspaper, of and concerning the
plaintiff, and of and concerning him in his said capacity, the
false, scandalous, malicious, and defamatory words following,
4.

after

;

to wit

:

" There needs no apology for a second reference to
interesting subject, the trials,
lately held at Victoria

West.

that painfully

we had almost

said the infamous trials,

When publishing

a report of the proceedings

Dwyer, we took occasion to animadvert upon the
glaring miscarriage of justice with which those proceedings ended. But
we left out of consideration several points of importance which have since
been raised, first in the letter of ' A Justice of the Peace,' which appeared
in our columns a week ago, and now in the letter signed ' Fiat Justitia,'
which may be found elsewhere in this impression, and which, we take
leave to say, does infinite honour to the writer, whose position is such that
we need no other authority for the statements he makes. We shall not
return to consider at any length the character of the proceedings out of
which the trials arose. No reasonable person can have the shadow of a
dout that, in the one case, a number of helpless, wounded prisoners of
both sexes, and some of tender years were butchered in cold blood by
some or other of their captors. It is equally beyond question, in the other
before Mr. Justice

—

—

—the

—

result of the trials notwithstanding
that five persons, never in arms
against us, convicted of no offence whatever, and only suspected of offence

by a

panic-stricken bumpkin, were deliberately shot down by the two
Europeans, said to be of good standing amongst their fellows, charged with
the duty of conducting them before a magistrate. In the case of the

Koegas Atrocities the murders were admitted the only point to settle
was the identity of the actual culprits. There might have been some
hesitation in believing the authority of Piet Blaauw, if it had not been
supported by an overwhelming mass of circumstantial evidence. But
there is the fact that the prisoners were bound together, that three out of
the five were old men, that they had amongst them nothing more formidable
than a pocket knife, that Bergman and Hennick were mounted, and armed
with rifles and revolvers. There are, besides, these two damning facts
'

'

;

;
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that the prisoners were taken from

the road to Kenhardt into an
unfrequented path leading to the Orange River; that Bergman and
Hennick inade no report as to the circumstances, and the story only leaked
out through the miraculous recovery of one amongst the five unfortunate

wretches whom they had
" Such are the facts.
tale.

Our present purpose

is

had been a

thrown upon
trials.

was a wicked and wilful disregard of the

Crown

for

they

tell their

it

hitherto.

We

said a

duty upon the part of the
should have said that there

dereliction of

Attorney-General in respect of these
of the

22.

to present another side of the question

in a stronger light than has heen

fortnight ago that there

We

him

trust reposed in

as a servant

of England, charged with the duty of protecting all

Her

Majesty's liege subjects, as these were, in the enjoyment of their lives and
properties,

We

and charged with the duty of bringing

evil-doers to justice.

should have said that his conduct had put the seal of confirmation

upon the opinion expressed in Parliament, that he is unfit for his office,
and that the good name of the Government and of the Colony at large is
unsafe in his keeping. It must be remembered that these are no ordinary
The Government has taken credit to itself for having given a
cases.
prompt expression of its horror and displeasure at the time when the
events were officially reported, and for having given special instrucThe Attorneytions with a view of bringing the offenders to justice.
General personally concerned himself with a preliminary investigation,
personally resolved upon sending the prisoners for trial, and personally
reminded all who were disposed to discuss the matter that wholesome
forms and usages compelled reserve.

And

then what? We have no
which Mr. Upington

hesitation in saying that either of the offences with

now
to

stands charged at the bar of public opinion renders him unworthy
the office at one time so worthily filled by the ever-to-be-respected

fill

William Porter.

We hold that it was the

his personal duty, seeing the part

duty of the Attorney-General,
he was playing in these matters, to

assured that his deputy, the prosecuting advocate, was
furnished with the means of obtaining a conviction. If there was no
proof of death in the depositions made at the preliminary examinations in

make himself

' Koegas Atrocities,' proof should have been sought, and if
was not forthcoming, then the prisoners ought never to have been sent
before the judge on a charge of wilful murder; But this is not the worst
that has happened. We have said before that it was futile to expect a fair

the case of the
it

trial at

Victoria West.

The Attorney-General should have needed no hint

should have known, he must have known, the circumstances stated in the letter of our correspondent, ' Fiat Justitia,' and if he had
not known them, and did not know them, he should have been advised in the

to this effect.

16.

II.
18.
19.
20.

left for

We

own

dead upon the ground.
shall not dwell upon them,

1879.

Dec.

He

matter by his deputy. Another man when it had been officially intimated
to him that a fair trial could not he obtained at Victoria West, would have

shrunk from the responsibility of directing the prosecuting counsel to
And if there had
proceed. But not this man, not this Minister of Justice
been an unwitting error of judgment in regard to the first case, it surely might
have been thought that the second urgent appeal from the men on the
The GovernBut no ' Go on
spot would not have been in vain.
ment that has a handsome surplus, that has hundreds of thousands to
squandei- in every direction, cannot spare a few paltry pounds tn uphold
K 2
!

!

I

'
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the lionmir of the people and
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Deo.

16.

counsel did

17.

J8.
19.
20.
22.
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vs.

Saul Solomon
&Co.i
.Upington vs.

Dormer.

'

Go

on,'

tlie

Crown

and we know how the

tliey serve

!

The' prosecuting

farce ended.

" There were unprecedented demonstrations of joy in Victoria at this
happy result. The valiant burghers had in the Crown Prosecutor a man'
after their own heart, a man who had fought by their side- and had helped
that
to win their battles, a man who had learned to set upon human life
an estimate no higher than their own, and doubtless,' next
is, Koranna life
to the men who had gained their liberty, the Crown Prosecutor was ;the'
hero of the day. But what will the Colony say to it all, now that the whole

—

—

case lies enfolded for public examination ?

Surely, those to

whom

the

fair

fame of the country is dear will not hold, with tome, that deeds lite these
should be kept dark; with others, that they are to be defended; and wiiih
others, again, that the only sinners are those

of day.

We have been

who drag them

to the light

charged, and nothing biit a sense of right and duty

would have enabled us to go on in the face of its frequent reiteration, with
blackening the fame of the country we love so well. We should blacken
it, indeed, were we for a moment to suppose that deeds such as these
either the atrocities themselves or the mock trials to which the offenders
have been subjected are viewed with pleasure by the colonial eye. We
know well enough that it is not so, and we are well persuaded, since
3ergman, Hennick, Van Zyl, and the rest of that gallant band go free,
that satisfaction, such as can be had, will yet be exacted at thofee hands
which were instrumental in their escape."

—

5.

That tKereafter, to

wit,

on or about the 14th day of

October, 1879, the said defendants falsely and maliciously

printed and published in the said newspaper, of and concerning the plaintiff, and of and concerning him in his said
capacity, the false, scandalous, malicious,

words, following, to wit

and defamatory

:

" The serious allegations made in our correspondence columns aweelc
ago have met with no denial, neither from the Attorney-General himself,
who has been within reach of the telegraph, nor from those who, if it had
been in their power, would and should have been eager to enter a denial ia
his behalf.
Mr. Upington's unofficial friends, and he has many, for, he has
been the most popular member of the Administration, have not a word to
say in his behalf. They confess, on the assumption that the allegations;
in question are true, that

They

he

is

'

utterly

damned and
'

unfit for hi?

office.':

are anxious, however, to believe that the allegations are not true,

and some of the more audacious amongst them, notably one; prominent
individual who ought to know better, pretend that Mr. Upington can
safely treat with contempt the charges which have been laid at his door.
He can safely do nothing of the kind. It is not for us to point out the
course which, under the circumstances, safety would dictate, if safety,
indeed, has not been put entirely out of the question.
But the country
has a right to expect, after what has been stated, th^t Mr^ Upington should
himself shew what he did to ensure that the men who have gone free were
brought, not to

trial, but to justice,
if he can shew that ,the omission to
bring forward proof of death was no fault of his, that he had no reason to
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believe tha,t a fair trial could not be" obtained at Victoria West, that no
representations were. made to him to this effect, and that he did not direct

the prosecuting counsel to proceed in spite of those representations twice
repeated, then he has been indeed ' scandalously calumniated,' and we

be only too ready to make amends lor the injury that has been done
him.' But if it had been possible to dis|>rove the statements of our correspondent 'Fiat Justitia,' those to whom the honour of the AttorneyGeneral rttust be as dear as their own would not allow the impression to
shall

^o

abroad that there was no answer

and hence we are fully
justified in assuming that ' Fiat Justitia,' who Wrote under a strong sense
•of individual and public duty, said aught but what was literally and
absolutely correct.
It amounts then to this, that the pure streams of
justice have been polluted at their fount, and the question we have now to
ask is whether the country is content to drink longer of these unwholesome waters. So far as we know, the case under notice is without parallel
in the annals of the empire in modern times.
When it is charged against
a government that it makes the administration of justice subservient to
political ends, and there is no answer to that charge, it stands convicted of
a crime than which, in governments. Englishmen recognise none more
•heinous or unpardonable.
There is but one course open to Mr. Upington.
iHe must either rebut the charges or retire from his office, and that without
delay.
It is not to be tolerated for an hour longer than the time necessary
•to go through the requisite forms that the office of Crown Prosecutor should
be subjected to such reproach as follows from the deed of shame to which
We will say more: it
its present incumbent has. been instrumental.
narrowly concerns the Colony, unless it would tacitly acquiesce in the
charges of wholesale barbarity and injustice which will naturally arise out
of these proceedings, that it should insist with one voice upon the effaceto the charge,

can be effaced, of this public scandal. We are in a
so good that we are prepared to take idl the
consequences of the statement, that the worst features of these ruthless
There are
atrocities on the northern border have not yet come to light.
depositipns in existence which ought to form the basis of an investigation

ment, so far as

position to say,

it

upon authority

of a. character both searching

jury.

and far-reaching, not of mock trials by a sham

We would not have the many slandered for the few.

The Colony

at

being naturally exasperated, as all communities are after a costly and
embarrassing war, may favour a harsh and wrong-headed policy ; but the
individual colonist who descends to acts of cruelty and oppression, or
.eticourages such acts, is not a representative man, nor will he be shielded
.large,

from the just consequences of his misdeeds. 'J'o say that the reputation of
Colony at large is not sullied by these proceedings is to say what
unhappily cannot be true. But there is a way of clearing this sullied
reputation, and we have every confidence that it will be taken.
" What has hap'pened in connection with these humiliating trials will
turn attention to a much-needed reform, the necessity for which has been
long apparent to those who have studied the inner working of our political
and judicial systems. It formed one of the principal recommendations of
the Judicial Commission which sat four or five years ago, and we have
reason to believe that those who favoured the reform then would favour it
We allude to the abolition of that anomaly by
still more heartily now.

"the

,

which the

office of

Crown

Pirosecutor js conjoined

with that of Minister of

18V9.

Dec.

16.
17.
18.
19.

20.
22.
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16.

affairs

17.
18.
19.
20.
22.

Upington

Dormer.

;

officer is

if

he

other judicial officer
did, it

allowed to

is

would he regarded

entrusted with judicial duties

;

mix up with

No

as a scandal.
if he

were

it

political

other political

would create

suspicion.

reasons which necessitate the separation of these offices are not wholly
of one kind. It is necessary from the parhamentary point of view. Gentlemen of the long robe are happily not quite so plentiful as blackberries in

The
vs.

Saul ^loinon

&Co.;
Upington

No

Justice.

1879.

Dec.

vs.

South Africa, and those of the number who have either taste or aptitude
Without any reflection upon the learning or
for politics are fewer still.
genius of the gentlemen now at the bar, we may say, without fear of con.
tradiotion, that if a new Ministry had to be formed, or a successor appointed
to Mr. Upington, it would be no easy matter to find a fit and proper man
amongst the advocates either in the Supreme Court itself, or in that branch
of it which ministers to the judicial wants of the Eastern Districts. Happily
there is nothing in the constitution of the Colony to prevent the Australian
example being followed. There, the office of Minister of Justice is

members of the lower grade in the legal profession, and
the public interests are not found to suffer from the arrangement, nor
would they suffer here from a similar enlargement in the area of selection.
frequently filled by

But there might be well-grounded

objections in the

way

of a 'mere

attorney' being entrusted with the highly important duties which devolve

upon a Crown Prosecutor, and hence it would be well that the Minister of
Justice should have none but political duties to perform. From the
judicial standpoint, as these lamentable trials too clearly shew, the forma-

and independent office for the institution and conduct of
is an imperative necessity.
It is necessary because of
the perverse and baneful influence of politics, and it is equally necessary
there is high authority for this statement because the interests of the
private practitioner come frequently into collision with the duty of the
Public Prosecutor. It would be but a small guarantee to give those whose
faith has been, not shaken, but rudely overturned by recent events, that
we should lose no time in adopting here a system similar to that of quite
recent origin in England, where there is now a public functionary styled
' Director-General
of Prosecutions,' with a salary of £2000 a year, without
the liberty either to mix in politics or to engage in private practice. If
only this trifling modicum of good should spring out of the gigantic evil
perpetrated at Victoria West, it will be something in the way of proof that
the Colony is not indifferent to its good name."

tion of a separate

public prosecutions

—

•

6. And the plaintiff says that the defamatory words
above set forth mean, and were by the said defendants
intended to mean
:

First.

—That the

said, plaintiff

had in and about

his said

prosecution of the said Bergman, and the said Hennick, and
in

and about

wilfully

their conduct of their said trial, wickedly

disregarded the trust reposed in

him in

and

his said

capacity, and as a servant of the Crown of England, charged
with the duty of prosecuting all crimes and offences, and of
bringing evil-doers to justice within this Colony.

Secondly.

—That the

said plaintiff,

though well knowing

;
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Bergman and the said Hennick
could not be obtained at the said Circuit Court, had wilfully
and wickedly procured the removal of the said indictment
to the said Circuit Court as aforesaid, for the purpose of
defeating justice by procuring -the acquittal of the said
Bergman and the said Hennick.
that a fair trial of the said

—That

the said plaintiff, though well knowing
that a fair trial of the said Bergman and the said Hennick
upon the said indictment could not be obtained at the said
Thirdly.

Circuit Court, had wilfully and wickedly, and for the purpose

of defeating justice,

Bergman and the

by procuring the

acquittal of the said

said Hennick, directed the Barrister ap-

pointed to prosecute the said Bergman and the said Hennick,
at the said Circuit Court, upon the said indictment, in the

name and on behalf

of the plaintiff, in his said capacity^ to
proceed with the said trial, instead of directing him to make
application to the said Circuit Court for the removal or
postponement of the said trial,
Fourthly. That the said plaintiff had acted so corruptly
in and about his conduct of the said prosecution and trial,
that the pure administration of justice had been thereby

—

polluted.

—

That the plaintiff had made his said office of
Fifthly.
Attorney-General and the administration of justice subservient to his own political ends, and thus stood convicted
of a heinous and unpardonable crime.
That the said acquittal of the said Bergman
Sixthly.
and the said Hennick was a deed of shame, and that the
plaintiff had wilfully and wickedly been a party thereto.

—

—

Seventhly. That the plaintiff, instead of faithfully and
properly discharging his duty in his said office, in and about
the said prosecution and trial of the said Bergman and the
said Hennick, had wilfully and wickedly procured a mock
trial of the said Bergman and the said Hennick upon the

by a sham jury.
Eighthly. That the said plaintiff had, in and about the
prosecution and trial of the said Bergman and the said
Hennick, as aforesaid, acted basely, dishonourably, and

said indictment

—

and was, therefore, unfit to hold his said office,
and that the good name of the Grovernment and of the
Colony was in consequence unsafe in his keeping.
says that.
7. And the said plaintiff further complains and
corruptly,
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„
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16,
17.

aefing in his said capacity, and irifhe discharge of liis diityj
he presented an indictment in the Supreme Court of this

18.
.19.

20.

Upington

vs.'

Saul Solomon

&Co.;
vx.
Upington
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Colony against one Frans Johannes Smith, one Jacob
Zoutaar, alias Jacob, Bosman, and one Lucas Petrus Jacobus
Duraan, for the crime of murder, and that thereafter, to wit
on or about the 21st day of August, 1879, the said indict?
ment was in due form of law, and upon the application of the
plaintiff in his said capacity, removed by an order of the
said Supreme Court for trial at the said Circuit Court
holden at Victoria West as aforesaid.
8. That thereafter, to wit, on or about the 16th day of
September, 1879, the said Smith, the said Duraan, and the
.said Zoutaar, were duly tried upon the said indictment in
the said Circuit Court, and the said Smith and the said
Duraan were then and there acquitted of the said charge,
and the said Zoutaar was convicted of the crime of assault
with intent to do grievous bodily harm, and sentenced to
five years' imprisonment with hard labour.
9. That thereafter, on or about the 7th and the 14th days
.'

of October, 1879, respectively, the said defendants falsely

and maliciously printed and published in the said newspaper,
the Cape Argus, of and concerning the plaintiff, and of and
concerning him in his said capacity, the false, scandalous,
and defamatory words in the first count above set
forth at length, to which plaintiff, to avoid prolixity, craves
leave to refer, as if the same were herein again respectively
set forth, meaning thereby as follows
First.
That the said plaintiff had, in and about his said
prosecution of the said Smith and the said Zoutaar, and the
said Duraan, and in and about the conduct of their said trial,
wickedly and wilfully disregarded the trust reposed in him in
his said capacity and as a servant of the Crown of England,
charged with the duty of prosecuting all crimes and offencesj
and of bringing evil-doers to justice within the Colony.
Secondly. That the said, plaintiff, though well knowing
that a fair trial of the said Smith and the said Zoutaar, and
the said Duraan, could not be obtained at the said Circuit
Court, had wilfully and wickedly procured the removal of
the said indictment to the said Circuit Court as aforesaid^
for the purpose of defeating justice by procuring the
malicious,

—

—

acquittal of the said
said Duraan.

Smith and the said Zoutaar, and the
;

.

.,
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Thirdly. —That the said plaintiff; though wfeU knowing
that a fair trial of the said Smith and the said Zoutaar, and
the said Duraan, upon the said indictment could not

"79.^

,

be obtained at the said Circuit Court, had wilfully and
wickedly, and for the purpose of defeating iustice by procuring the acquittal of the said Smith and the said Zoutaar,
and the said Duraan, directed the Said Barrister appqinted
to prosecute the said Smith and the said Zoutaar and the
said

Duraan

upon the said indict:
behalf of the plaintiff in his said

at the said Circuit Court,

ment, in the

name and on

capacity, to proceed with .the said trial, instead of directing

him

to

make

application to the said Circuit Court for the

removal or postponement of the said

—That the

trial.

had acted so corruptly
and about his conduct of the said prosecution and trial that
the pure administration of justice had been thereby poUutedi.
Fifthly.
That the plaintiff had made his said office of
Attorney-General, and the administration of justice, sub«
servient to his own political ends, and thus stood convicted
of a heinous and unpardonable crime.
Sixthly.
That the acquittal of the said Smith and the
said Duraan, and the non-conviction of the said Zoutaar, of
the crime of murder, were deeds of shame, and that the
plaintiff had wilfully and wickedly been a party thereto.
Seventhly. Thg,t the plaintiff, instead of faithfully and
properly discharging his duty in his said office, in and about
the said prosecution and trial of the said Smith, and the said
Zoutaar, and the said Duraan, as aforesaid, had wilfully and
wickedly procured a mock trial of the said Smith, and the
said Zoutaar, and the said Duraan, upon the said indictment,
by a sham jury.
Eighthly. That the plaintiff had, in and about the prosecution and trial of the said Smith and the said Zoutaar, and
the said Duraan, as aforesaid, acted basely, dishonourably,
and corruptly, and was therefore unfit to hold his said office,
and that the good name of the Government and of the
Colony was in consequence unsafe in his keeping.
Ninthly.-rThat the said plaintiff had acted improperly
Fourthly.

said plaintiff

in

'

—

—

—

—

and Qorruptly in the discharge

of the duties of his said office

and about the prosecution and, trial of the said Smith,
the" said Zoutaar, and the said Duraan, and had with, the
intention and., for the. purpose of deleating. justiae, and
in

„'
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»
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procuring the acquittal of the said Smith, the said Zoutaar,
and the said Duraan, wilfully and wickedly omitted to bring
forward and furnish at the said trial the proof of death
necessary to support the charges of murder laid in the said
indictment, although
,

to

»

•

1

10.

And

it

was his duty, and was in his power

»

i

lurmsh such

prooi.

the plaintiff says that

by reason

of the premises

he has been greatly injured in his character and reputation,
and in his said ofQce, and has suffered damages to the
amount of £10,000.
Wherefore he prayed judgment.

The defendants' pleas were
I. The general issue.
II. And, for a further plea, in case the plea hereinbefore
pleaded be deemed insufficient, but not otherwise, the
defendants say
1.
That before and at the time of the writing and
publishing of the alleged defamatory words in the declaration
mentioned, public attention in England and in this Colony,
and especially the attention of the Government of this
Colony, and of the plaintiff, had been drawn to the
occurrences which formed the subject of the trials in the
declaration mentioned, and that a considerable amount of
public interest existed with regard to the said occurrences
and the said trials, and the result thereof.
2. That it was both expedient and desirable that all the
circumstances should be fully inquired into, and that, if any
offence had been committed, the offender or offenders should
be brought to justice, as the plaintiff had acknowledged
long before the said trials and the preliminary examinations
:

prior thereto.

That the offences charged in the indictment, in the
committed in the district of
Victoria West, or in one of the neighbouring districts, and
3.

declaration mentioned, were

that

many

of the inhabitants of the said district of Victoria

West, who were likely to be jurors on any trial at the Circuit
Court held for the said district, had been combatants, or were
friends of combatants, in the disturbances on the northern
border of this Colony, during or in regard to which the said
persons alleged to have been murdered were shot.
4. That before the trial of the said Barnard Adriaan
Bergman and OulaffWillem Marthinus Hennick at the said
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Circuit Court, the Prosecuting Counsel telegraphed to the
plaintiif to the effect that

feelings ran high

West, and that he did not think that a
fair trial was to be obtained, and asked for instructions, and
that he received the reply, "What instructions do you
_
„
1.1
-m

district of Victoria

>,

,

T

want? Go on, or to the like effect.
5. That thereupon the said trial was proceeded with, and
the said Barnard Adriaan Bergman and Oulaff Willem
Marthinus Hennick were acquitted amid the loud applause
of a crowded court.
6. That after the said trial and exhibition of public feeling,
the said Prosecuting Counsel by telegraph announced to the
plaintiff the result of the said trial, and informed him that
,

he, the said Prosecuting Counsel, the Eesident Magistrate

of Victoria West, and the Acting Clerk of the Peace there,
thought that a fair trial of the case of the said Lucas Petrus
Jacobus Duraan, the said Frans Johannes Smith, the said
Jacob Zoutaar, alias Jacob Bosman, was impossible in
Victoria West, or to the like effect and in answer thereto
was instructed to go on, and that the expense of removing
the said case would be too great, or to the like effect.
7. That thereupon the said Prosecuting Counsel did go
on with the trial of the said Frans Johannes Smith, Jacobus
Zoutaar, alias Jacob Bosman, and Lucas Petrus Jacobus
Duraan, and one Van Heerde one of the leading farmers in
the district of Victoria West ^was called as a juryman, and
was objected to by the Prosecuting Counsel on the ground
;

—

—

that he, the said

Van Heerde, had made

statements relating

to the matters and things to be inquired into in the said
trial, and had expressed opinions which rendered him unfit

an impartial juryman in the said case, and that,
was ascertained that such objection to the
said Van Heerde was well founded.
8. That at the trial last mentioned, no proof was given of
the death of the persons alleged to have been murdered.
9. That before and at the time of the writing and publishing of the said alleged defamatory words, certain
to sit as

after inquiry, it

depositions had been taken implicating other persons beside
those charged in the said indictment in the alleged murders
aforesaid, or some or one of them, that the plaintiff was
aware of such depositions, and that no judicial inquiry had
or has

been instituted against such persons.

^jisjg.^

in the said
18.
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20.
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That before and

time aforesaid, certain fetters,
Peace " and " Fiat Justitia
respectively, copies whereof are hereunto annexed, and which,
the defendants pray may be considered as inserted herein,
Jiad been received by the Editor of the said Cape Argus as
aforesaid, and inserted in the issues thereof of the 30th
September and 7th of October, 1879, respectively, the said
10.

16.
17.
18.

signed,

'<

A

Justice

at the

of the

defendants fully believing that the several matters of fact
therein stated were substantially true and correct.
11. And the defendants further say, that the said alleged
defamatory words in the declaration mentioned were and are
a fair and hona fide commentary upon the several matters
and things hereinbefore and in the said words mentioned or
referred to, which it was lawful, fit, proper, and useful to the
public, for the defendants to print and publish in the said
newspaper ; and that the said words were written and published by the said defendants without any malicious intent
or motive whatever, all which the defendants are ready to
Wherefore they pray judgment with costs.
verify.
III. And for a further plea, in case the above be deemed
insufScient, but not otherwise, the defendants say that the
alleged defamatory words in the declaration mentioned were
and are articles written and published in the said newspaper
in the declaration mentioned, and which said articles were

and are a fair and iona. fide comment upon the several
matters and premises therein contained and referred to, and
upon the conduct of the plaintiff as such Attorney -General
and otherwise, and were written and published
by the defendants as and for such comment, and without any
malicious intent or motive whatever, all which the defendants are ready to verify. Wherefore they pray judgment
as aforesaid

-and costs.

The replication was general.
The annexures to the defendants' second plea,

consisted of
a letter dated. Cape Town, 29th September, 1879, and signed
"
Justice of the Peace," which was proved to have been

A

by J. B. Currey, formerly Clerk of the Peace in
Cape Town, and Clerk to the Attorney-General and a letter
headed " Deeds of Shame," without date, signed " Fiat
Justitia," proved to have been written by the Eev. D. P.
Faure, Interpreter to the Supreme and Circuit Courts, who
was present at Victoria West and interpreted the evidence
written

;
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given at the trials mentioned in the pleadings. The
defendant Saul Solomon also produced a letter received by
him from Mr. Justice Dwtek, who had presided at the
trials, marked " Private," and dated " On Circuit, George,
October, 1879," referring to the comments made in the Argus.
This letter was read by Solomon to defendant Dormer, who
wrote the articles complained of. The depositions, record of
the criminal trials, and a considerable quantity of documentary evidence was adduced, and the plaintiff, the
defendants, the Magistrate of Victoria West, the Prosecuting Barrister, Mr. Jones, and other witnesses, were examined
at considerable length, the purport of which evidence will be
found below in the judgment of the Chief Justice. The
defendant Saul Solomon stated that he had talked over the
information received with the Editor of the paper, the
defendant Dormer, but that he had not seen the articles
Though differing
until after they had appeared in print.
from the plaintiff in politics, he was on friendly terms with
him, and did not entertain the slightest malice towards him.
The defendant Dormer said he was not actuated by personal
feelings in writing the articles complained of, and that he
had got some of the information he required from the
He had no malice whatever towards the
plaintiff himself.
him on one occasion a very great
done
who
had
plaintiff,

1879.

;

personal service.

Leonard (with 'him Innes), for the plaintiff, submitted that
would have been competent to have excepted to the
defendants' pleas {vide Lucan vs. Smith, 1 H. & N. 481).
The plaintiff had not done so, but had given full explanation
of his conduct, and proved that the charges made against

it

him by the defendants were
allegation that plaintiff
justice

altogether unfounded.

The

had connived at a miscarriage of

was completely disproved, the evidence shewing

the special exertions

made

to bring the prisoners to justice,

including a journey by the. plaintiff in person of some six or
seven, hundred miles to the Northern border to make investigations. The prisoners had been sent by the special

commissioner of the Government to Victoria West for trial,
and by law the Attorney-General was bound to put them on
their trial in that district, there being no reason which had
come to his knowledge up to the day of trial to suppose
there would not be a fair trial had at Victoria West. The

Dec.

16.

n.
18.
19.

20.
22.

Upinpfton vs.
Saul Solomon

&Go.;
Upington vs.
Dormer.

254
18?9.

Dec.

first

16.
17.
18.
19.
20.

22.

Upinjjton vs.
Saul Solomon

&

t'O

;

Upington vs,
Dormer.

intimation of any feeling was a telegram sent to tHe

plaintiff after the trial of the case of

Bergman

had been concluded. It was publicly stated
that the trials would take place at Victoria
intimation of any objection to the venue was
the plaintiff before the trial by any one.

vs.

Mennich

in Parliament

West, but no

made to
The telegram
ever

sent by the Prosecuting Barrister relative to the Koegas case

only reached the plaintiff after that trial had actually commenced. That telegram gave no valid grounds for alarm,
and besides, suggested a course which was impracticable, as
it was not in the power of the Circuit Court to order a
removal of the case, it having already been removed to that
Court from the Supreme Court (vide Ordinance No. 40 of
1828, sects. 44, 61).

As

to the allegation that the plaintiff

had been guilty of any dereliction of duty in not supplying
any proof of death, as a fact there was evidence given at the
trial amply sufficient to prove death, but the presiding
judge had erroneously directed the jury on the point. The
facts proved in this case had also effectually disposed of the
allegation that there had not been the fullest investigation,
or that there had been an attempt to shield any person
connected with the crimes for which the prisoners had been
indicted. The investigation had been as minute and searching as possible, and had been conducted by officials specially
selected for their ability and experience. The evidence
clearly disproved the charge

persons implicated, against

made

whom no

that there were other

proceedings had been

taken, or that there had been an attempt to shield anyone.

Both from the preparatory examinations and the statements
of the witnesses at the trial there was ample proof of death
to go to a jury, though the Presiding Judge had ruled otherCopies of the depositions had been handed to the
wise.
Prosecuting Barrister before he left Cape Town, and he had
not discovered there was any link of evidence missing. The
defendants had made charges against the plaintiff, which
had been proved to be untrue. The defendants had at first
threatened to justify the libel, but they had now withdrawn
from that position; and their defence was that as the
plaintiff was a public man, and a high political officer, he
was responsible to the public for the due discharge of his
duty, and that his every act was open to criticism.
While
admitting the principle, yet such criticism must not exceed

255
fair limits.

In

the defendants had gone far beyond
had not been attacked in bis political
capacity, but bad been charged with corrupt conduct in the
discharge of a judicial office as public prosecutor. There

The

this.

this case

plaintiff

had been no attempt to justify the truth of the charge,
while the plaintiff had gone further and distinctly disproved
it.
Even supposing the comments to have been made on
the public acts of a public man, they were far in excess of what
the law had allowed in any country, or what the law ought to
allow.
(Vide Campbell vs. Spotiiswoode, 32 L. J., Q. B., 185192 Parmiter vs. Coupland, 6 M. & W. 105 Woodgate
vs. Bidout, 4 F. & F. 202
Eedley vs. Barlow, 4 F. & F.
224 Plwnhett vs. Collett, 5 Esp. 136.) The language of
;

;

;

;

previous attacks on the plaintiff in the defendants' newspaper

shewed the existence of a grudge against the
and that the defendants were actuated by express
malice.
The letters of " Justice of the Peace " and " Fiat
Justitia" did not contain statements which justified the
inferences contained in the libels complained of. There had
never been any expression of opinion in the newspaper that
it was the plaintiff's public acts only that were attacked, on
the contrary, since the action was commenced it was distinctly asserted the allegations would be substantiated.
Malice was to be implied from a consideration of all the surrounding circumstances ( Voet, 47, 10, 20). The principles
of law governing the cases above cited were those prevailing
in this Colony {Finney vs. Cape Monitor, pamphlet report,
This was a case that should carry heavy
pp. 79, 94, 100).
and substantial damages, the plaintiff having, in the
language of the libel, been "grossly calumniated." If
nominal damages were given, the opinion might prevail that
the plaintiffs character was of little value {vide Lord
Brougham's Speeches, p. 379).
Jacobs (with him Shippard and Solomon), for the defendants
S. Solomon & Co., remarked that from the way in which the
case had been treated, it was difficult to decide whether this
was an action at the suit of the Attorney-General, or of the
Grovernment. In the articles themselves the Government
had been attacked by name. The documentary evidence
traced the course of events in connection with what was
clearly

plaintiff,

called the

Koegas

case.

The

disgraceful events connected

with the shooting of wounded prisoners had been generally

1»?9.

Deo. 16.
» n.

„
„
„
„

18.
19.
20.
22.

Upington vs.
Solomon
&Co.;
Upington vt.
Dormer.

fSaul

256
1S}9.'

Dec.

16.
17.
18.

19
•iO.

22.

Upinffton vs.'
Saul Solomon

&Co.i
Upinffton vs.
I>ormer.

commehted on by the public

press of the Colony and had
been referred to in the British House of Commons. The
inquiry made by the Colonial Government seemed to have
originated from a desire to have information to lay before
Parliament, rather than from a desire to bring the culprits
The Argus had specially called attention to the
to justice.
facts long before the trial and correspondence had been
published in its columns from which the state of feeling in
the district could have been ascertained. When a preparatory examination took place, the evidence then given was

The defendant Saul Solomon
also published in the Argus.
had always taken an active interest in matters referring to
the natives, and in this instance he had shewn his usual
.

public spirit.

From

the information supplied to the Argus,

and which .there was no reason at the time for doubting," it
did seem that the Attorney- General had acted as though he
was not properly impressed with the heinous nature of the
crime, and of his duty to bring the offenders to trial.
The
Attorney-General had also spoken slightingly of the matter
in his place in Parliament.

After tbe report of the trials

had been published, the defendants received the letter signed
*'
Justice of the Peace," which spoke very strongly of the
miscarriage of justice and of the lack of proof of death. This
letter was written by a person well qualified to give an
opinion on the subject, and the writer was moreover borne
out by the ruling of the learned judge who presided at the
Under such circumstances it was not surprising that
trial.
laymen should come to the conclusion that the evidence, had
not been sufScient. Then came the letter from an-eye^
witness at the trial, coupled with which was the telegram
sent by the Prosecuting Barrister to the plaintiff, and the

The defendants could
not be expected to remain quiet under these circumstances,
but were justified and bound to express, in the strongest
terms their indignation at what had occurred. An explana-i
reply sent at the plaintiff's instance.

many

came to light some
Looking at what was then known of the
the comments made in the Argus were justifiable as a

tion of

of the circumstances only

time afterwards.
facts

The alleged libels should be read
would then be seen that they did not

criticism of public acts.

in that! light, and

it

impute corrupt motives to the plaintiff in a private capacity.
The law of libel had gradually advanced, till the spirit of

;
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the most recent decisions shewed that an honest press was
protected in the conscientious discharge of a public duty. The
later cases shew that very strong language may be allowed

be fair comment. (Vide Eastwood vs. Holmes, 1 F. & F.
347 TurnhuU vs. Bird, 2 F. & F. 508 Seymour vs. Butterworth, 3 F. & F. 372
Campbell vs. Spottisivoode, 32 L. J.,
Q. B., 185 Morrison vs. Belcher, 3 F. & F. 614 Eedley vs.
Barlow, 4 F. & F. 230
Hunter vs. Sharpe, 4 F. & F.
to

;

;

;

;

;

;

983-993-1005

;

Kelli/

vs.

Sherloeh,

L.

E. 1

Q. B. 689

Wason Ys. Walter, L. E. 4 Q. B. 75 Spill vs. Maule, L.' E.
4 Exc. 232
Henwood vs. Harrison, L. E. 7 C. P. 622625 Lawton vs. Bishop of Sodor and Man, L. E. 4 P. C.
;

;

;

495-508 Davis vs. Duncan, L. E. 9 C. P. 396 BisJc Allah
Bey vs. Whitehurst, 18 L. T., n.s., 615 {Fish. Dig., 9,438)
Odger vs. Mortimer, 28 L. T., n.s. {Fish. Dig., 1873, 120)
Paterson vs. Cape Argus (Argus newspaper, 30th Aug., 1877)
Lucas vs. Smith, 26 L. J., Exc, 94.)
;

The

;

writings of a public writer in a matter like this should

not be scrutinized too closely

;

and even

temperate, the honest indignation caused
stances brought to his

if

by

a

little

in-

the" circum-

knowledge should be an excuse.

the plaintiff's object was to clear his character

it

If

was un-

him to have, instituted two separate actions.
Such a proceeding exhibited a desire rather to punish the

necessary for
defendants.

Shippard (with him Solomon), for the defendant Dormer,
urged that from the evidence it was shewn there was no
animus on the part of Dormer, as he had had reason to be
grateful to the plaintiff for past kindnesses.

All the allega-

and inferences in the iirst article complained of were
fully warranted by what appeared in the letter signed "Fiat
Probably the second article might not have been
Justitia."
written had it not been for the confirmation of the information given by the letter of Mr. Justice Dwyeb, and also by
the provocation given by the article appearing in the Cape
Times, a paper known to be a supporter of the Government.
The articles ought to be looked at as a whole, and they
would then be found to be a fair comment on the facts
brought to the defendant's knowledge. The defendant was
actuated solely by an honest intention to perform a public
duty; and where such honest intention existed, there was
prima facie privilege. There would also be privilege where
tions
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(Seymour vs. Butterworth, supra; Clarice ts.
by malice.
It was for the plaintiff
Molyneaux, L. R. 3 Q. B. 237.)
under these circumstances to shew that the defendant had
acted maliciously, or from some other motive than that of
There was no evidence of such
a sense of public duty.
malice. The letter from Mr. Justice Dwtek had also confirmed defendant in considering he had reasonable grounds
for believing the statements

made by

" Fiat Justitia " that

there were other persons implicated besides those prosecuted.
The Argus was a newspaper supporting the opposition,

and consequently the previous attacks on the Government
in that paper were not

evidence of legal

malice.

The

defendant did not, either by his plea or by his defence, intend to justify the forced construction put upon the articles
by the plaintiff, but simply to shew that the comments
were fair and reasonable, and had been made bond Jide.

There might be trifling error or slight exaggeration in
some of the statements made by "Fiat Justitia," but in
The published corthe main, what he stated was true.
respondence shewed how lightly the Koegas atrocities had
been regarded by the Government, and how much newspaper
comment was needed. The facts and circumstances which
established both the bona fides of the defendant Dormer and
the reasonable grounds of his belief in the truth of his state-

time between the commission
steps taken to punish the
guilty (2) the first hasty steps adopted in order to enable
the Government to be prepared to face Parliament (3) the
speech in Parliament wherein the plaintiff tried to raise a
laugh at the expense of the native victims of these outrages,
with the apparent object of winning applause from the
farmers
(4) the visit of the Attorney-General to the
Northern border in an anomalous capacity, partly judicial,

ments were

:

(1) the length of

of the crimes

and the

first real

;

;

;

partly

official,

and partly military

;

(5) the part

taken by

the plaintiff, while Attorney-General, in warlike operations
against natives on the Northern border (6) the anomaly of
the two functions of cabinet minister and public prosecutor
;

being combined in one officer so as to expose him to the
choosing between the strict line of duty in
respect of prosecutions and the claims of his colleagues with

necessity of

"
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regard to the carrying out of a certain policy. At all events
the visit of the plaintiff to the Northern border was a
lamentable political blunder, and was criticised as such.
There was no imputation of a base personal corruption. A
political motive actuating consciously or unconsciously a
1,.
!.•
,..,.
pubuc prosecutor may result
a miscarriage ot justice,
where the public prosecutor is also a cabinet minister and
the defendant's paper had long contended for a separation of
the two capacities.
The way in which the plaintiff had
acted on the receipt of the telegram from hia deputy, the
Public Prosecutor, and also his conduct in parliament in
connection with these prosecutions, merited strong comment.

m

,

.

;

The questions discussed

as affecting the administration of

were questions of national importance and there
was no actual malice proved against the defendant as shewing
any corrupt motive in the way he had discussed them. If
there was anything in the articles to justify the innuendoes
contained in the plaintiff's declaration, then the defendants
would be out of Court but if the articles were read in the
light of honafide comments on public matters, they would
If the
disclose no charge of gross personal corruption.

justice,

;

;

Attorney-General failed in the discharge of his public duty,
he was as liable to comment as was any other public man,

and in the event of such comment he must fail in any action
he might bring, unless he could shew an unmistakable
imputation of corrupt motives. In this case the defendant
had a duty to perform, and the remarks made were justified
by the representations which had come to the defendant's
knowledge, and which representations he had every reason
to believe to be true. These remarks did not contain in
themselves any imputation of corruption against the plaintiff
personally and that being so, if they did not exceed the
limits of fair comment, severe as they might be, they were
;

not libellous.
Leonard, in reply, urged that the writer of the articles
complained of had exceeded the utmost limits which could
reasonably be allowed to a writer in the public press, and
that their publication brought the defendants within the
penalties of the law.

Villiees, 0. J., in giving judgment, said :—A remark
was made during the course of the argument, to the effect
S 2
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evil

day for the country,
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if its

Courts of

the arena for party debates.

atmosphere of a Court of

&Cii.;

'Upington

that it was doubtful whether the action was brought on
behalf of the plaintiff or on behalf of the Government, and it
It
is as well that this question should be set at rest at once.

Law

is ill

Law were

I think that the

adapted for such debates
understand this

or for political discussions, but I do not

by the plaintiff on behalf of the
Government, but in order to vindicate his character as the
Whether this was the
public prosecutor of the Colony.
action to be brought

The
proper course for him to pursue, is another question.
intimate relations which must always exist between the
Bench and the leader

of the Bar, the great esteem which the
Judges have personally for the plaintiff, and their high
opinion of his ability and moderation in the conduct of cases
coming before the Court, all these matters must combine to
make a case of this kind extremely unpleasant for the Court
to decide.
But of course the Court is open to the plaintiff
as well as to any one else, and the Court must decide a case
whether the duty be a pleasant or an unpleasant one but to
those who would attempt to make this Court the arena of
party debates, I would say, in the words of the Eoman poet,
Prooul, procul este profani. The first question which meets
one on the very threshold of this case is, whether the words
complained of are libellous or not, whether they are actionable per se. Now I must say that, from the very opening of the
case, I never for an instant doubted that the words complained
of, taken by themselves, are actionable
that they do impute
to the plaintiff most improper motives in the conduct of the
cases tried at Victoria West, and that they do charge him
with a very great dereliction of duty in the performance of
the functions which the law entrusts to him and I go so
far as to say that the article of the 14th of October amounts
;

;

;

to a charge of connivance at the failure of justice.

Well, then, these articles being in my opinion upon the face
them actionable, the onus is thrown upon the defendants
to prove either that the occasion upon which the words were
used was privileged, or that their publication constituted a
fair and lond fide comment upon the public conduct of a
public man. It is clear in the present case that the occasion
was not a privileged one in the ordinary sense of the term,
and it therefore lay with defendants to prove not only that
of

:

the Words were used in good faith, but that "they were fair
comments upon the public conduct of the plaintiff. By fair^
comments, I mean such as are not in excess of what the
occasion required, and which impute no improper motives

except such as may fairly and reasonably be gathered from
the plaintiff's conduct. The main question, then, which the

Court has to decide is, whether the words complained of were
a fair and hona fide comment upon the public character of
the plaintiff in the cdnduct of the prosecutions which were.
entrusted to him.
Now in order to give a satisfactory
answer to this question it will be necessary to go back to
some extent into the history of the case, although I do
not propose to do so minutely, because this has already
been done at the Bar.
I may at once dismiss from consideration the case of
Bergman and Hennik, because in regard to that case, I do
not think there has been anything brought forward to shew
that the plaintiff was remiss in his duties as public prosecutor.
Coming, then, to the Koegas case, we find that the first intimation made to the Government of any atrocities having
been committed, was on the 7th of November, 1878, when a
telegram was sent down by the Civil Commissioner of Victoria
West to the Colonial Secretary, Cape Town, and that telegram
gave the substance of a report which Field-Commandant Van
Niekerk had made in regard to the conduct of the burghers.

Upon

receipt of this telegram,

we

at once telegraphed to the Civil

find that the

Government

Commissioner as follows

" Your telegram received.

Send the following to Inspector
Government
has received with grief and pain
Nesbitt :— The
the report of Field-Commandant Van Niekerk, in which he
announces the disgraceful slaughter of women and children,
in an attack on territory beyond the borders of the Colony,
by a patrol under his command, on a body of natives consisting of about fifty-six men and a number of women and
Such outrages must bring utter discredit upon
children.
the Colony, and to prevent the possibility of their recurrence
I am to request that you will adhere strictly to the instructions already given, to confine the operation of your forces
to the prevention of an attack on, or an invasion of, the
Colony. To this end the forces will of course be brought to
this side of the river, unless they are attacked and have to
The Government is of course not

act on the defensive.

;

,

18M.'
Dec. 16.

„
„
„
„
»

17.
18.,

19.
20.
22.

Upington

vs.

Saul Solomon

&0o.
Upington

vs.

Dormer..

;

262
1879.

Deo.

16.
IJ.
18.
19.
20.
22.

Upington

vs.

Saul tSolomon
JtCo.i

Upington vs.
Dormer.

aware of what has been done recently, and its instructions
may have to be modified by you. But such acts of barbarity
as reported by Field-Commandant Van Mekerk must, under
be prevented and if it is still likely to
prove effectual, you may send a messenger to Klaas Lucas to
all circumstances,

:

announce to him that Mr. Judge is coming up as Comif he receives and replies to
the message in a friendly spirit, your further operations
against him may be suspended or modified until Mr. Judge's
missioner to settle matters, and

arrival."

Now, the plaintiff says he was aware of this telegram
being sent, so that it is quite clear when the news first
reached him he was fully alive to the enormous nature
We find then,
of the occurrences which had taken place.
that
war
were sent to
subsequently,
some of the prisoners of
Commissioner
and
that
he then
Civil
at
Victoria
West,
the
took certain depositions, which are all now before the Court
but before those depositions had been taken, a letter was
received by the editor of the Cape Argus, which was pubThat letter
lished by him on the 26th of November, 1878.
professes to come from a resident in one of the Northern
divisions, and encloses copy of a communication received
from a burgher serving with the forces in that quarter. In
that letter an account is given of some of the cruelties
perpetrated by the burghers.
The writer says " You
will understand that I have no authority from the party
to whom the letter was sent to make any use of it, and
as a fortnight must elapse before such could be received,
I must take all responsibility on this score on my own
shoulder, feeling compelled by a stern sense of duty to
take action, fearing that these ruffians, judging from their
actions towards the first rebels they have encountered, will
go on perpetrating such deeds as call to heaven for vengeance, and not only bring infamy and disgrace upon the
Colony (the Government of which will be held responsible),
but, if unchecked, may even jeopardise our constitutional
Then he gives the private letter which had been
liberty."
:

sent to

him by

this

burgher, disclosing a state of things

which really makes one shudder in reading it. The Argus
on the same day, November 26, 1878, contained a leading
article which I consider to have been a very proper one
under the circumstances, an article which did infinite credit

;

to the writer, and to those who conduct the paper. It is
stated in that article
" According to the evidence which
is now before us, the affair of Luisdraai was not an engage:

—

ment, but a ruthless butchery. To obtain convincing proof
to the contrary would not only allay the indignation of a
few crotchety negrophilists, if there be any such in the

community, but it would be a relief to every inhabitant of
this Colony who sets store by the honour of the English
name and nation. That honour has been tarnished, unless
these reports are cumulative fabrications, with a stain even
more deep and discreditable than that with which it was
tinged at Jackalsfontein and if we do not mistake the
;

temper of the Colony of the Cape of Good Hope, it will cry
out for an instant investigation with a cry which it would be
dangerous to resist. And if the Colony should fail to make
the demand, or its demand should be unsuccessful, we do
not hesitate to say that pressure from without, a burst of
national indignation, will produce the desired effect. It
must be set at rest whether, as stated, this party of natives
was fired upon when the whole number might have been

made

prisoners without chance of casualty to the captors
whether women and children were shot with deliberate intent,
or even with a careless disregard of their right to immunity
from the fate of all combatants and most important point
of all whether, without regard to age, sex, or supplications
for mercy, the wounded captives were put to the sword.
Then, if it be established that these things were so, it must
be ascertained who were the originators and who the actual
perpetrators of the revolting tragedy, for be they high or
low, many or few, they must be called upon to shew reason
why that punishment should not be dealt out to them which
It is no
is extended to every other murderer of his kind.
demand for vengeance that we make, but for justice, and
with less than justice the, country and the responsible
government of the country dare not be content. While the
matter remains in its present st^-te, it will be but becoming
on the part of every public journal to refrain from the
mention of names in connection with this most humiliating
affair.
Who to condemn and who to acquit may be left for
a judicial inquiry to determine, and to obtain that judicial
inquiry we shall spare no efforts, if it should unfortunately
prove that a spur is required to the action of those whose

—

;

—
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—" But the time has arrived when the old

must be put aside, and the principles of humanity
and justice prevail, and it is in the name of justice and
humanity that we demand that all who had any hand in this
revolting outrage, whether they be its authors, actual perpetrators, or aiders and abettors, shall be brought to a strict
and immediate account." Now it is clear from this passage
traditions
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that the Argus, as early as

November

26, tried to impress

the Government with the necessity of taking immediate
fiteps against the perpetrators of the crime on the Northern
Border ; it was no new thing on their part to cry out for
justice in October, 1879, they having nearly eleven months
before made the same demand in the publication of the
This letter seems to have come to the
iarticle in question.
Dr.
Cameron,
a member of the House of Commons,
notice of
and that gentleman made a speech at Glasgow on the 16th
of January, 1879, which it is not necessary nowto read, but
I may say that that speech seems to me, although exaggerated in some points, substantially correct. On the
19th of February, Dr. Cameron put a question in the House
of Commons in the following terms
" Dr. Cameron asked
the Secretary of State for the Colonies whether his attention
had been called to statements in the Cape papers regarding
a massacre of natives by Boer volunteers near Koegas, in
Griquaknd West whether it was true that out of a party
of eighty natives, possessing among them only two guns,
upwards of forty, including thirteen women and children,
were killed, and twenty-four women and children wounded
whether it was a fact that, after the whole party of natives
had been killed, wounded or captured, orders were given by
the commandant of the burgher volunteers to kill such of
the wounded as could not walk
and whether, as stated,
those orders were carried out on men and women alike ;
whether it was a fact that all the wounded women and
children were deported into Cape Colony, to be placed at
service there as soon as they were sufficiently recovered from
:

—

;

;

and if so, under what law did the deportation
take place and if he had not already ordered an investigation into the truth of the statements referred to, whether he
their wounds,
;

would take steps to have them thoroughly investigated."
This question was sent out in a' dispatch to the Governor of
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this Colony,

and Sir Michael Hicks-Beach writes at the same
" I have to request you will be good enough

.time as follows

to cause a report to be

made

to

me on

suppression of the outbreak in the early part of last year."
Before this dispatch reached the Colony, the depositions of
some of the prisoners of war had been taken by the Eesident
Magistrate of Victoria West. I am not clear as to whether
these depositions reached the plaintiff immediately after

they were taken, but the Magistrate of Victoria West, after
taking them, sent them to Mr. Jackson, the Civil Commissioner on the Northern Border, and, if I understand the
evidence correctly, Mr. Jackson shewed them to the plaintiff
when he went up to the Northern Border. My impression
of the evidence is, that the plaintiff did not see that evidence
until he actually went up to the Northern Border.
These
depositions taken before the Eesident Magistrate of Victoria
are so simple and pathetic, as to bear upon the face of
them the impress of truth. I do not think I could trust
myself to read the greater part of them, but I think some
for instance, where the woman
passages might be read
Hannah gives evidence she states
" I have been treated
A boy, named Apie, was
in the gaol here for some time.
also wounded.
He was about four years old, and could
$peak well. The burghers told Martha, a young woman,
She had a child on her back. She was
to carry this boy.
;

:

—

carrying a child of David, named Gavie. She said, ' How
They then said, ' Leave
could she carry another child ?
him alone ; he can die here.' They then shot him. They
'

They shot him through the chest.
two guns at him.
saw blood flow.. We were already walking on when
they shot him. I was then about twenty yards in advance.
They mounted their
I did not see them bury the child.
They came up after us.
horses and pursued the march.
After some time I observed old Mietje sit down. She was
wounded. They told us we might walk on. Old Mietje was
She sat down because a
blind, and had been led thus far.
thorn pinched her. Jan, her son, wanted to take her further.
The burghers said to him, 'Leave her, or we shall shoot
you too,' or words like those. Jan then left her and walked
I
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17.
18.

the statements in the

Argus of the 19th, 23rd, and 26th November. I entertain
a confident hope that these allegations will be met with as
complete an answer as that made in connection with the
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it is better not to read these depositions any
They were, as I have stated, sent to Mr. Jackson,
and by him communicated to the plaintiff about March of
this year. Now I think that up to this time it is quite clear

I think
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further.

that there was no remissness of duty on the part of the
plaintiff.
^

^

I

am

satisfied that

he honestly did what he could
which had undoubt-

„,

,

.

to discover the perpetrators 01 the crimes

-.-,---

edly been committed. I am satisfied that the instructions to
Mr. Jackson, to Mr. Judge, and to the Civil Commissioner to

make

inquiries were given hona fide, with the real intention

Whether there was
which those instructions were
even in regard to the time and occasion when

of bringing the perpetrators to justice.
tardiness in the

obeyed, or

they were given,
satisfied that the

manner
it is

in

not necessary here to decide.

Attorney-General, considering the

I am
many

other duties which he was discharging at that time, did his
best

when he went up

the truth.

to the Northern Border to arrive at

A remark was

made

in the course of the

argument

that he went in a g'Masi-military capacity, and that under

those circumstances it was very difiScult for him subsequently
properly to discharge his duties as public prosecutor, but I
think we must bear in mind that the duties he performed

were entrusted to him by his colleagues, the Ministry of the
Colony, who must be presumed to have had the interests of
the country at heart in entrusting these duties to him. I
confess that in my opinion it would have been better for the
Attorney-General not to have undertaken duties of the kind,
as they would to some extent clash with his duties as public
prosecutor. It would have been better

if

neither directly nor

had had any personal connection with the
hostilities in the field, but I do not think that it can fairly be
said that that position was sought by him
it was entrusted
to him, and he loyally carried out the requests of his
colleagues.
Now, I say that up to this time I believe the
Attorney-General did what he could, and it is not necessary
for me minutely to go into what he did.
We come then to
the 17th of July, when there was an article in the Cape
Argus, in which the writer comments upon some remarks
made by the Attorney-General in the course of a debate in
the House of Assembly on the previous day, in the following
indirectly he

:

terms :— " The Attorney-General said that not long ago Dr.
Cameron, in the House of Commons, called attention to what
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was known as the Xoegas massacre, on the banks of the
Orange Kiver, and his remarks were calculated to lead anyone to suppose that the colonists here were about the most
brutal set of people that could be found. He spoke of their
coming and shooting down these unfortunate unarmed Bush-

men, or armed only with miserable

inoffensive

arrows

(laughter).
He should just like the learned doctor to stand
within a hundred yards' range of a flight of Bushmen arrows,
and he would not then talk in such a strain about poor

unarmed men (hear ! hear .'). Into the merits of this business
he would not enter now he only wished to say that in the
speech made on that occasion, and which appeared to be
;

based mainly on a certain letter in the Cape Argus, the most
egregious ignorance was displayed that it was possible to
conceive (hear ! hear !)." Now I think that it would have been
far better if the Court could have been spared having to

make any remarks upon a speech which was made by a
member of the Government in the Honse of Assembly but
;

the plaintiff himself has come into this Court, his counsel has

not objected to the production of these papers and these
articles, and the Court therefore is bound to take notice of it.
I confess that I have read these remarks I do not think I

—

read them at the time, but I read them in the course of this
discussion with extreme sorrow. I think it is very much to

—

be regretted that these remarks were made by the public
prosecutor to the House. There is no doubt that he does not
distinctly defend what has been done, but he speaks very
lightly of the subject, and makes it a matter of merriment.
Of course it may be said that he is not responsible for the
merriment, but what immediately afterwards follows shews
that the object of what was said was to some extent to

produce this merriment, because he goes on to say that
"he should just like the learned doctor to stand within
a hundred yards' range of a flight of Bushmen arrows, and
he would not then talk in such a strain about poor un-

armed men."
I put the question to myself what would the public
read that speech think of these crimes ? because un-

Now
who

doubtedly the worst features of these crimes had then been
brought to the notice of the Government. The AttorneyGeneral had seen the depositions, already mentioned, and
he was aware of the circumstances connected with these
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I put the question to myself, what
supposing the jurors to have
themselves
jurors
remarks, and I suppose that they would have
have said. Might they not fairly have said, as
atrocities.

—

—

would the
read these
read

them

the public

prosecutor of this Colony thinks so lightly of these offences
p^i
i do
we need not take too serious a view 01 the case,

t,,i,

tt

•

moment say it was intentionally done. I think
would be very hard indeed if every public speaker were
to be called upon to justify everything he said in the
heat of debate. At the same time I think that it is
not for One

it

unfortunate that acting as the Attorney-General did as
public prosecutor, and intending as he did

to

prosecute

the persons who had been guilty of these crimes, he should

have said anything which might have given rise to the,
impression that he thought lightly of what had been done.,
Well first of all the prisoners were indicted in the Supremo
Court. Bergman and Hennik were indicted in the Supreme
Court, and so were Smith and the others who had been
charged with being concerned in the Koegas affair. An
application was made to the Supreme Court for the removal
of the cases to the Circuit Court of Victoria West, and
it has been said that inasmuch as this case was in the
Supreme Court the Attorney-General was guilty of a
dereliction of duty in applying for a removal to the Circuit
Court.
Now I do not for a moment agree with that
objection.
I think it was the duty of the plaintiff, for aught
he knew at the time, to bring the prisoners to trial as near
as possible to the places where the crimes had been
committed, and I say that he might even have been charged
with a dereliction of duty if he had done otherwise in the
absence of anything tangible to shew that these persons
were not likely to have a fair trial at Victoria West. No
intimation had been given to him by the Eesident MagisThe Eesident Magistrate himself
trate of Victoria West.
said in the course of his examination that he had nothing to
go upon to justify him in making any report to the
Attorney-General that a fair trial could not be had at
and I say that there is nothing in the
Victoria West
conduct of the plaintiff, in having the case removed to this
Circuit Court, which can be taken to be in any way culpable.
The Attorney-General may have had his suspicions,
but mere suspicions would not have been sufficient to
;
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him in departing from the ordinary course. Well,
then, these persons were indicted, and the case of Bergman

justify

and Hennik was the first that was heard.
While that
case was pending Mr. Jones, who was charged with the
duty of representing the Attorney-General at Victoria West,
telegraphed

to

the

plaintiff in

the following

terms:—

"Party feeling in favour of prisoners in Koegas affair
appears to be so high that it will be impossible to obtain
an impartial trial in that case.
Prosecuting Barrister
requests advice as to whether trial should be proceeded
with or attempt made for removal to Supreme Court, and
generally, upon course to be adopted." Now at that time
the Koegas case had not been called on. It was the Berg-

man and Hennik

case which was before the Court, and that
could not be removed. The answer given by the
Attorney-General is
" The Koegas case must be tried at

case

:

—

What instructions as to the course to be
adopted do you want ? " In this case the plaintiff says he
entrusted the prosecution to Mr. Jones because he had
every confidence in him as a prosecuting barrister that in
fact Mr. Jones generally spares no pains in order to obtain a
conviction when a conviction should be obtained. Mr. Jones
was therefore a man in whom the plaintiff had implicit
I think that when once a prosecuting barrister
confidence.
arrives at a Circuit Court, he to a great extent becomes the
locum tenens of the Attorney-General at that place.
He
takes the prosecution entirely out of the hands of the
Magistrate. It is m'erely from the force of circumstances
and for the sake of economy that a Eesident Magistrate has
anything to do with the actual conduct of a criminal
I think it would be far better for the Colony
investigation.
if every Magistrate could be merely a judge sitting in every
case in which criminal depositions are taken before him, and
that there should be a Clerk of the Peace in every district
who should be charged with the active investigation of
Unfortunately, however, there are
these criminal cases.
many reasons why this should be impossible. With the
great increase in the number of Eesident Magistrates, the
expense to the country would be enormous to have a clerk of
the peace in every district. To a great extent, however, the
magistrates' clerks might be utilised for the purpose of
Victoria West.

—

doing the duties of clerk of the peace, and I believe to a
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great extent they are utilised for the purpose

that

when the Prosecuting

;

but I say

Barrister arrived at Victoria

West, he was solely responsible for everything done in
connection with the prosecution, and when he sent a
telegram to the Attorney-General, the latter ought to have
given every attention to the telegram so sent. Up to this
time, there was no reason to believe that the AttorneyGeneral would have done his duty in removing the cases.
I do not say that he might not have had misgivings in the
same way as the Magistrate had. There can be no doubt

many persons engaged in active hostilities had
gone from the Victoria West district, but I do not think that
would have been sufficient to justify the Attorney-General in
removing the case. I do say this, however, that it was a
grave error of judgment, the Attorney-General asks for our
opinion, and I am bound to give it, in not acting upon
that telegram which was sent to him by Mr. Jones. The
Attorney-General sa,ys that the telegram was vague, but
how could it have been more explicit ? Mr. Jones was
engaged in prosecuting in cases on that day, and it was
impossible for him to have gone into particulars, and when
he made this statement that " party feeling in favour of
prisoners in Koegas affair appears to be so high that it will
be impossible to obtain an impartial trial in that case,"
!• say that the plaintiff ought at once to have telegraphed
for further information as to the grounds of Mr. Jones'
opinion, or else he ought to have said " do everything in
your power to remove the case, after this strong expression
of opinion on your part." Because it was no ordinary case
it was a case in which the whole public of this Colony was
interested, and it was a case in which the credit of the
Colony was concerned in which it should have been made
clear that, whatever may be said to the contrary elsewhere,
justice will and shall be done against those guilty of
any cruelty to the black man.
But even putting aside
the special circumstances, I would assume that this was an
ordinary case coming before the Circuit Court. I think
that upon the receipt of that telegram it would have been
far better for the Attorney-General to have instructed Mr.
Jones at once either to ask for a postponement or to ask for
the removal of the case to some other place. It is said that
the removal was not competent, but T can see no authority
that a great

—

:

:

—

—

;
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I fiud in the 44th section of the Charter of Justice
such a removal is clearly contemplated. The section says

for

1879.

Dec.

:

"

And we

do further direct and appoint, that as often as any
Supreme Court or in
either of the said Circuit Courts respectively, and it shall
be made to appear to the Court before which such action
may be pending that such action may be more conveniently heard or determined either in the said Supreme
Court or in some other of the said Circuit Courts, it
shall be lawful for such Court to permit and allow such
action or suit to be removed to such other Court."
Now the construction which this Court has always given to
this section is, that it allows the removal in criminal as well
It is under this section that cases are
as in civil cases.
repeatedly removed from the Supreme Court to the Circuit
Court, and it was under this very section that this case was
removed to the Circuit Court. I think the intention of the
Charter of Justice was to authorize the removal of criminal
It seems the
as well as civil cases by Circuit Courts.
plaintiff says there is some difficulty under Ordinance 40 of
1828. I have read that Ordinance very attentively, but I
action or suit shall be brought in the

confess that I do not see

any

difficulty whatever.

The

58th section says first of all that "In every session of
the Supreme Court holden for the trial of criminals, every
prisoner who has been committed for trial within Cape Town
and the Cape District, shall be brought to trial before the
said Court; provided that twenty-one days have elapsed
between his commitment for trial and such session, or else
unless it shall be made to
shall then be admitted to bail
that in consequence of
the
Court
of
satisfaction
appear to the
;

the absence of material evidence, or some other suflScient
cause, the trial cannot then be proceeded with without defeating the ends of justice ; and unless a warrant shall have been

obtained from the said Court for the transmission of the
prisoner to the gaol of some Circuit district in order for trial
before the Circuit Court or any inferior Court within the
same " and so on. Then the 59th section contains almost
exactly the same words in regard to the Circuit Courts, and
" Every prisoner committed for trial within any of
it says
:

the districts of any Circuit Court shall be brought to trial
at the first session of the Circuit Court of that district holden
after the date of commitment: provided thirty-one days
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have elapsed between the date of commitment and the time
of holding such Court, or else shall be admitted to bail
unless it shall be made to appear to the satisfaction of the
Court that in consequence of the absence of material evidence, or of some other sufScient cause, the trial cannot then
be proceeded in without defeating the ends of justice or
unless before the close of such first session of such Circuit
Court a warrant shall have been obtained from some competent Court for his re-committal to gaol in order to stand
his trial elsewhere."
Then comes the 61st section, which
says, "When a warrant has been obtained from any competent Court for the transmission of any prisoner for trial
before any other competent Court, such prisoner shall forthwith be transmitted to the gaol of the district of such lastmentioneji Court, and shall be tried at the next session, of
the said Court hoi den for the trial of criminal cases, or
ortherwise shall be discharged from his imprisonment for that
offence, for which he was transmitted for trial
provided
that such session shall not be holden within twenty-one days
after the transmission of such prisoner to the gaol aforesaid."
I can well understand that the object of these provisions is
that a prisoner shall not personally be bandied about from
one Court to another and from one gaol to another. But
;

;

where, as in this case, the trial of the prisoner is removed to
the Circuit Court under the Charter of Justice, the indictment having been laid in the Supreme Court, and the
prisoners themselves not being removed, the 61st section can-

made applicable. It must further be borne in mind that
the Charter Of Justice was framed after the Ordinance of 1828,
and if there was previously any doubt as to what was meant
not be

by a competent Court under the 59th section of Ordinance
No. 40 of 1828, that doubt was removed by the 44th section
of the Charter of Justice, which gives the Circuit Court the
same power of removal as the Supreme Court possesses. The

Attorney-General says he had some difficulty about removal,
but certainly one thing is plain, that these difficulties were
not communicated to the Prosecuting Barrister and it seems,
;

therefore, as if these difficulties

selves after the telegram

was not

had

really suggested

had been sent.

sufficient attention paid to this

received from Mr. Jones.

have given

it

It

Now,

them-

I think there

telegram which was

would have been

far better to

more attention, instead of dismissing

it

in such

;

Z/5
a

perfunctory manner.

The Bergman and Hennik

case

proceeded, and there was an acquittal in that case. Mr.
Shippard in the course of his very able argument, pointed
out the nature of that case, and as I understand his argument
his object was not to prejudice the Court, but to shew the
natural indignation which anyone who was aware of this

must have felt at the time. The fact of the acwas at once communicated to the Attorney-General.

acquittal,

quittal

Mr. Jones telegraphed.

—

"

Am of opinion it is perfectly use-

West. Magistrate and Acting
Clerk of the Peace agree with me, as strong feeling in favour
of prisoners would render it impossible to obtain impartial
trial.
Bergman and Hennik were acquitted amid the
vociferous cheers of those around Court.
Evidence in case
was dead against prisoners believe defence would consent
This telegram was
to removal to Supreme Court of case."
received by Mr. G-raham, who, I regret, did not at once
communicate with the Attorney-General about it but he
did not do so, and the Attorney-General is not to blame.
The Attorney-General says, this telegram did not give
sufficient particulars, that Mr. Jones ought to have communicated to him all the particulars in regard to names of the
jurors having an interest in the case, and so on.
I confess I
cannot agree with that. It might have been better for Mr.
Jones to have done so, but I think that no facts as to the
state of feeling at Victoria West could have been more
eloquent than the facts which are disclosed in this telegram,
namely, that Bergman and Hennik had been acquitted upon
evidence which it was said was dead against the prisoners,
and upon evidence which the public prosecutor must have
known upon the preliminary examination was strong against
the prisoners. There was the fact that these men had been
acquitted there was no modification of the charge no such
statement as that the verdict was culpable homicide but
they were acquitted. Then there was another fact, that they
were acquitted amid the vociferous cheers of those around the
Court. I think in order to shew the strong tension that
existed in the public mind at Victoria West on that day, no
facts could have spoken more forcibly than the facts which
were brought to the notice of the plaintiff. He did not receive that telegram until the next morning, shortly after
nine o'clock. At that time the prisoners had already been
less to try case at Victoria

;

;

;

;

—
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know it ? There is nothing
on the contrary, everything shews
that the plaintiff did not know it, everything shews that at
that time he must have believed there was still a chanoe of
removal of this case to some other place. He says, " the
difficulty and expense of bringinsr the witnesses to Cape
1
iown IS too great, i think you must go on with the case.
think it is unnecessary for me to comment further upon this
part of the case. I believe that at all events, upon receipt
of the first telegram, it was an error of judgment on the part
of the plaintiff not to have asked for a removal.
If he had
any doubt about the law of the case, which does not appear
from the telegram, he might even have taken the risk of
applying for a postponement in spite of any doubts he had,
sooner than run the risk of the other criminals also being acquitted, not upon the evidence, but owing to the state of feeling
which existed in the place. When he received the second
telegram, if he believed that there was still a chance of obtaining a removal of the case, I think he ought to have done it.
Then we find that several letters were written to the
defendants, but the one which seems to have had most
effect upon the minds of those who conducted the Argus, was
that of " Fiat Justitia." Before this time, namely, on the
23rd of September, a very severe article had already appeared
in the Argus, in which they comment in very strong terms
upon the trial but upon receipt of the letter signed " Fiat
Justitia," the tone of the Cape Argus became still more
severe, and the first article here complained of was that
published on the 7th of October, 1879. This article has been
arraigned, but did the plaintiff

i8»9.

vs.

;

jDormer.

knew

it

;

;

read so often that it is unnecessary for me to read it again,
but I think it necessary at all events to read the strongest
parts of it, in order to ascertain how far they are libellous or
not. After speaking of the facts of the case, the article goes on
to say :— " Such are the facts.
shall not dwell upon
them, for they tell their own tale. Our present purpose is
to present another side of the question, in a stronger light

We

than has been thrown upon it hitherto. We said a fortnight
ago that there had been a dereliction of duty upon the part
of the Attorney-General in respect to these trials.
We
should have said that there was a wicked and wilful disregard
of the trust reposed in him as a servant of the Crown of
England, charged with the duty of protecting all Her

!
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Miajesty's liege subjects, as these were, in the

enjoyment of
and charged with the duty of
bringing evil-doers to justice. We should have said that
his conduct had put the seal of confirmation upon the opinion
expressed in Parliament, that he is unfit for his office, and
that the good name of the Government and the Colony at
large is unsafe in his keeping. It laust be remembered
that these are no ordinary cases.
The Government has
taken credit to itself for having given a prompt expression
of its horror and displeasure at the time when the events
were officially reported, and for having given special intheir lives

and

properties,

structions with a view of bringing the offenders to justice.

The Attorney-General personally concerned himself with
a preliminary investigation, personally resolved upon sending
the prisoners to trial, and personally reminded all who were
disposed to discuss the matter that wholesome forms and
usages compelled reserve. And then what ? We have no
hesitation in saying that either of the offences with which

now stands charged at the bar of public opinion
him unworthy to fill the office at one time so
filled by the ever-to-be-respected William Porter.

Mr, Upington
renders

worthily

We

hold that

it

was the duty of the Attorney-General,
he was playing in these

his personal duty, seeing the part

make himself assured that his deputy, the
prosecuting advocate, was furnished with the means of obtaining a conviction.
If there was no proof of death in
matters, to

made

the depositions

at the preliminary examinations in

Koegas

Atrocities,' proof should have been
was not forthcoming, then the prisoners
ought never to have been sent before the Judge on a charge
of wilful murder.
But this is not the worst that has happened. We have said before that it was futile to expect a
The Attorney-General should
fair trial at Victoria West.
have needed no hint to this effect. He should have known,
he must have known, the circumstances stated in the letter
of our correspondent 'Fiat Justitia,' and if he had not known
them, and did not know them, he should have been advised
Another man, when it had
in the matter by his deputy.

the case of the

sought, and

'

if it

been officially intimated to him that a fair trial could not be
obtained at Victoria West, would have shrunk from the
responsibility of directing the prosecuting council to proceed.
But not this man, not this Minister of Justice
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And

if

judgment in
might have been thought

there had^ been an unwitting error of

regard to the

first case,

surely

it

that the second urgent appeal from the

men on

the spot

But no
The
Go on
Government that has a handsome surplus, that has hunwould not have been in vain.

!

!

'

'

dreds of thousands to squander in every direction, cannot

Upin}]:ton vs.

Dormer.

spare a few paltry pounds to uphold the honour of the

people and the Crown they serve

!

The prosecuting counsel

and we know how the farce ended." Now it
has been said, and I think properly said, that at that time
the defendants were suffering under a feeling of righteous
indignation at the whole circumstances which had transpired
at Victoria West.
They had received this letter signed
"Fiat Justitia," and moreover they had seen the reports
of the cases which had actually been tried.
It is said it
was extremely unfair on their part to charge the AttorneyGeneral with remissness of duty in not bringing forward
did

'

Go

on,'

it should be borne in mind that
was the Judge who publicly stated in Court that there
was not sufficient proof of death to justify the prisoners
being brought to trial. The Judge having made such a
statement in public, I think the defendant might reasonably
come to the conclusion that the law was properly laid down.
At the same time the plaintiff says, and he relies upon it
now, that there was actual proof of death, and that no further
proof of death could have been forthcoming, and I must say

proof of death, but then

it

that I agree with the plaintiff in that respect.

circumstances became

known

to the plaintiff,

it

When

the

would have

been almost impossible to have recovered the corpses or to
prove from their state that a murder had actually been comI have never understood the law as to the corpus

mitted.

go so far as to hold that where witnesses swear
they saw the person shot, shot by means of a gun,- and
where they saw the deceased actually dying, a jury may not
be called upon to say there is no proof of death whatever.
delicti

to

I have always understood this law as to corjius delicti to
apply to those cases in which death is relied upon from the
fact of the disappearance of the deceased.
Of course it is a
question for the jury whether they believe that the man did
actually die or not, whether they believe that the shots were
fired, and whether they believe that tlie man actually died,
and the jury miglit fairly be told that it is an extremely
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dangerous thing under such circumstances to convict but
i am not aware that a jury, if told under such circumstances
that there is noproof of death whatever, are bound to acquiesce.
Another unfairness in this article complained of is, the state-

is's-

;

ment

known that no fair trial
West.
Now, in regard to

that the plaintiff ought to have

could be obtained at Victoria
that I have already remarked that there was nothing to
shew the Attorney-G-eneral before the first case of Bergman
and Hennik came on, that a fair trial could not be had at
I have had occasion to remark before, and I
now, that no public prosecutor can fairly come to

Victoria West.

repeat

it

the conclusion that there exists in any Circuit Court 'prima
facie a disposition on the part of juries not to do what
right.

My

own experience

wherever they

may

be,

is

is

that juries in this Colony,

whether in the outlying

districts or

Cape Town, when they are properly led and directed, will
give a verdict fairly and honestly. General charges have
been made against juries in this Colony, but as I remarked

in

before,

nothing

is

easier than to

make

these general charges.

I asked the learned counsel for the defence to lay his

hand

on one particular case besides the cases I mentioned, and he
has not been able, in the course of his argument, to find any.
The question is, however, whether the whole of the previous
conduct of the plaintiff in this case was not such as fairly to
lead the defendant to conclude that the public prosecutor,
who was so remiss in his duties, was or was dot unfit for his
It is not necessary for the Court to come to the
office ?
conclusion that the plaintiff was unfit for his office before
they can hold that the comments were fair and hona fide.
For myself, if my own opinion were asked, I would not for
one moment say I believed that the plaintiff is not fit for his
On the contrary, I can hardly imagine a fitter man
office.
intellectually for the office of Attorney-General than the
but the question is, not the actual fact
plaintiff in this case
of his fitness for the office, but whether the defendants might
not reasonably, from what they had seen of the whole case,
;

to the conclusion that he was not fit for the office;
whether there was such grossnesss in their statements that

come

he was not

fit,

as to justify the Court in

coming

to the

conclusion that in those statements the defendants exceeded
the bounds of fair and lona fide criticism and comment. No
doubt this article of the 7th of October is severe, but taking
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the whole of the article, taking every statement in that
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asked myself, as a juror, whether I believed that
that article exceeded fair and bond fide comment upon the
public conduct of a responsible minister holding the position
of Attorney-General, I should be bound to answer the
question in the negative. This article appeared on the
7th of Octobcr. At that time the defendants knew that the
article, if I

n.'

'

they knew that he was
knew that there was
no possibility of the article being brought personally to his
notice that there was no possibility of his reading it, and
having an opportunity of laying before the public all the
facts by which he would be able to refute the article.
Before there was any time for the Attorney-General to give
any answer to it, there appeared this other article of the
14th of October, and that article is in my opinion very much
stronger and very much more violent than the one of the
7th of October. The writer throughout assumes that no
answer could be given to the charges made on the 7th of
October, but who was to make the answer ? The AttorneyGeneral was not here his clerk could not be called upon to
answer, and there was no one in Cape Town who would be
able as fully to give an effectual answer or explanation, if
one were required, as the Attorney-General himself, and
although he might have been communicated with by telegraph, he could not have given such a full and satisfactory
explanation as would be required to meet what was
undoubtedly very severe criticism upon his conduct. The
article of the 14th of October, as I have just remarked,
throughout assumes that the charges which had been made
could not be refuted, and upon that assumption it goes on
plaintiff

was not in Cape

Town

;

absent upon a thankless task, and they

;

:

to lay further charges.

made

It says

:

—" The

serious allegations

in our correspondence

columns a week ago have met
with no denial, neither from the Attorney-General himself,
who has been within reach of the telegraph, nor from those
who, if it had been in their power, would and should have
been eager to enter a denial in his behalf. Mr. Upington's
unofficial friends, and he has many, for he has been the most
popular member of the Administration, have not a word to
say in his behalf. They confess, on the assumption that the
allegations in question are true, tliat he

and

unfit for his office.

*

*

*

is

'

utterly

The country has

damned

'

a right to

;
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expect, after what has been stated, that Mr. Upington should

himself shew what he did to ensure that the men who have
gone free were brought, not to trial, but to justice. If he can

shew that the omission to bring forward proof of death was no
he had no reason to believe that a fair trial
could not be obtained at Victoria West, that no representations
were made to him to this effect, and that he did not direct

fault of his, that

the prosecuting counsel to proceed in spite of those representations twice repeated, then he has been indeed scandalously
'

calumniated,' and
for

we

shall be only too ready to

the injury that has been done him.

But

make amends
if it

had been

possible to disprove the statements of our correspondent Fiat
'

Justitia,' those to

must be

whom

the honour of the Attorney-General

as dear as their own,

would not have allowed the

impression to go abroad that there was no answer to the
charge, and hence we are fully justified in assuming that

Fiat Justitia,' who wrote under a strong sense of individual
and public duty, said nought but what was literally and absolutely correct. It amounts then to this, that the pure streams
of justice have been polluted at their fount, and the question
we have now to ask is whether the country is content to
drink longer of these unwholesome waters. So far as we
know, the case under notice is without parallel in the annals
of the Empire in modern times. When it is charged against
'

a Grovernment that it inakes the administration of justice
subservient to political ends, and there is no answer to that
charge, it stands convicted of a crime than which, in Governments, Englishmen recognise none more heinous or un-

There is but one course open to Mr. Upington.
rebut the charges or retire from his ofiSce,
either
must
He
and that without delay. Mr. Dormer says that this article
had been inspired by another article which appeared in the
Cape Times, and that in writing it, he used the particular
words which had been used by the Gajpe Times, but the
plaintiff was not responsible for what appeared in the Ga-pe
Times, and it is no answer to say that he was excited by
pardonable.

what he had seen in that paper, because the plaintiff cannot
be held accountable, he being far distant from the Colony.
But then he says that he was also influenced by a letter
which had been received from Mr. Justice Dwyek. Now, in
regard to that letter, I should have been glad if I could have
passed it over without saying a word about it, but I am
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bound to say that I think my duty, as head of the Couvt,
calls upon me to say, that the writing of that letter, under

la.

the circumstances, was not proper.
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The defendant, Mr.
he would not
although
known,
have
might
Solomon
perhaps be fully aware of what judicial etiquette demanded,
still I think his acquaintance with public affairs might have
made him know that no weight ought to be attached to a
letter of that kind, written to him privately by a Judge upon
cases which had come before him judicially. I must protest
solemnly and emphatically against such a course being
adopted by anyone occupying a seat on the bench. Mr.
Dormer, however, says he was influenced by it, but granting
himself,

is, was this article under the circumCharges are made here against the
plaintiff which are of so grave a nature that anyone reading
them must have come to the conclusion that if they
were true, there had been, not a mere dereliction of public
duty by the plaintiff, but a gross breach of moral duty and
that there had actually been on his part a connivance at the
defeat of justice.
It is true the defendants themselves say
they did not understand the article as such, but the question
is, not what the writer or the publisher understands by what
is said, but what will an ordinary reader understand by it ?
I say that an ordinary reader, looking impartially as I have
been trying to do at the article, must come to the conclusion
that there is a charge made, not of a mere error of judgment,
not of a breach of public duty, but of having been actuated
by motives which, if not actually corrupt, were so improper
as to make the plaintiff unfit to be a member of the G-overnment, or to hold any judicial or quasi-jndioiel position in this

that, the question still

stances a fair one?

;

What I consider the unfairness is this. The
You must rebut the charges," but he has be^n
given no opportunity to rebut them. The writer assumes

Colony.

article says, "

is correct, and then, upon the assumption
no answer, he aggravates tha charges made
before.
The plaintiff is charged with " having been guilty
of a crime than which Englishmen recognise none more
heinous or unpardonable." He is charged with "having
polluted the pure streams of justice at their fount," and the
writer asks, " whether the country is content any longer to
drink of such unwholesome waters ? " Now, the question is,
making all due allowance for the righteous indignation under

that every charge
that there

is

;

281

which the defendants were labouring, making due allowance
for what they knew about these cases (for I think every
circumstance must be taken into consideration), did the
article constitute such a fair and bona fide criticism or
comment upon the public acts of a public man as would in
law be justified ? Putting the question to myself as a juror,
I am bound to answer this question in the negative as I
answered the first question in regard to the article of the 7th
of October in the affirmative.

But it should be borne

that Mr. Solomon himself did not see this last article

in
;

mind

that

is,

Solomon is concerned, he was not aware of this
article until after it had been written.
Of course he is responsible, as publisher of the paper, for what appeared in that article,
but I think the plaintiff might have safely contented himself

as far as Mr.

with suing one of the parties instead of both.

I think if his

object was to vindicate his character only, and not to punish

who had libelled him, it would have been equally well
served by suing only the more culpable of the two namely,
Mr. Dormer, but instead of that, he brings an action against
Mr. Solomon and Mr. Dormer both. I think there are
many circumstances in this case which may be borne in

those

—

mind in regard to Mr. Solomon, which may influence the Court
upon the question of damages. It has been shewn in this
Court that Mr. Solomon

for

many many

years has been the

foremost champion in a very unpopular cause, he has given
a life-long service to the cause of the weak and oppressed,
and he has thereby brought upon himself a considerable

amount

of obloquy

and public odium.

I think, therefore,

he might have felt
this having been known to the
all
events, in being a
at
that the defendant, Mr. Solomon,
against him, was
made
were
party to these charges which
have been inHe
may
malice.
not influenced by express
not by that
malice,
but
call
would
law
fluenced by what the
plaintiff,

express malice which I think is culpable in cases of this kind.
I think, therefore, in regard to Mr. Solomon, the utmost that
can be said as to his share in the publication of the article of
the 14th of October is, that he has rendered himself nominally
liable to

and lond

an action
fide

for

damages.

comment upon

If the article was not a fair
the public character of the

not justifiable, and damages
those damages should be
that
think
I
but
must be given,
would satisfy the justice
shilling
a
that
and
merely nominal,
plaintiff, then, of course, it is
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and that in the case against Mr. Solomon there
ought to be no costs. Coming then to the case against Mr.
Dormer, he stands on a different footing. If it had been an
ordinary case, unaccompanied by those special circumstances
which I have already mentioned if it had been the case of
a person not occupying such a public and responsible position
as the plaintiff does
if it had not been one of those cases
upon which it is more especially the duty of the public press
to comment, if it had not been a case in which ample grounds
existed for adverse comment, the Court would have been
justified in giving heavy damages, but I do not think this is
a case which requires heavy damages. I need not again recapitulate all the reasons which, I must suppose, acted upon
the mind of the defendant in writing as he did certainly he
had ample cause for righteous indignation but having expended that indignation in the article of the 7th October, it
would have been better for the writer to have delayed a
little, and to have used more moderate language in the
article of October 14th.
Nothing had transpired in the
meanwhile. It is true the article appeared in the Cape
Times, but that was not sufficient.
I think the letter of Mr.
Justice DwYER was not sufficient, and in regard to that
letter I must say that the learned Judge himself requested
me to state, that in stating that political motives have hereof the case,

1879.

Dec.

J

Upington

vs.

Itormer.

;

;

;

;

tofore influenced the holder of the office of Attorney-General
he did not mean to imply that such motives had influenced
any particular holder of the office his remarks were intended to be general in their terms. But I say that these
two circumstances taken together, were not sufficient to
justify the violent language in which that article of the 14th
of October was written.
I think that some damages ought to
be given, and that the justice of the case will be fully met by
not giving heavy damages. The Court has only to give
effect to what it believes to be the law, independently of its
own feelings, and if the Court thinks that small damages
would satisfy the justice of the case, it would be doing wrong
in giving heavy damages.
I am of opinion that £5 damages
;

will amply satisfy the justice of the case.
There is still
another question, which I confess I have had more struggle
about than any other, and that is, the question of costs.

Every consideration has suggested itself to me in giving
judgment, and on the whole it seems to me proper that we

283
should follow the ordinary course of giving the successful
party his costs. The defendants had ample opportunity,
after these articles had been published, to withdraw what
they had stated. They had ample opportunity after the

second article of the 14th of October had been written to
withdraw the more serious imputations there made against
the character of the plaintiff. The defendants not having
done so, I think that they must be cast in what I must
suppose will be heavy costs in this case. Judgment, therefore, must be iirst of all in the case of Upington v. Solomon,
for the plaintiff, one shilling damages, each party to pay his
own costs and in the case of Upington v. Dormer, jn^gment
for the plaintiff, £5 damages, with costs.
Stockensteom, J., said
I agree with the judgment just
delivered almost entirely but there are one or two points
on which I do not quite go with the Chief Justice, and on
which therefore I think I ought to express my opinion. I
quite agree with the Chief Justice that the question of
and I was a long
costs has given a great deal of trouble
my mind as to
make
up
I
could
before
time in doubt
should have
the
plaintiff
Mr.
Dormer
of
case
whether in the
for a
thought
never
Mr.
Solomon
I
of
the
case
In
his costs.
to
the
awarded
should
be
whatever
costs
any
that
moment
plaintiff and I think, moreover, that there was no necessity
;

:

—

:

;

;

bringing two distinct actions for the same thing. As the
result of all the authorities bearing upon this case I conclude,
for

when a writer in the public press comments upon the
admitted public acts of public men, he may criticise those
acts, and even suggest the motives which he honestly
believed to have led to them, provided he keep within the

that

bounds of fairness and moderation, and exercise his
functions honestly, and with due regard to the requirements
of truth and justice ; but that when such a writer imputes to
a public man improper acts which are not admitted, or
suggests base, sordid, or wicked motives, he should not be
held harmless unless in the former case he can shew that
the acts alleged were really committed, and unless in the
believed in
latter he can prove not only that he honestly
but
also that
him,
by
the existence of the motives suggested

Jn decidhis belief was warranted by the facts of the case.
regard
must
observed
been
ing whether due moderation has
be had to

all

the circumstances to which

the criticism
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In the present case the Court has to say whether

applied.

the articles complained of exceeded the limits of fair

whether

cism

comments

the

circumstances

and whether the

justified

criti-

the writer's

were such as to warrant
the Editor against the
plaintiff.
With regard to the occurrences which gave rise
to the articles, I consider that it was the duty of the AttorneyGeneral as soon as he received the first telei>;ram from Mr.
Jones, tlie Prosecuting Counsel, to have taken immediate
steps to have the trial postponed instead of forcing it on
when he must have known that a conviction could not be
obtained but at the same time I hold that on this occasion
the Attorney-General was guilty of no more than an error of
judgment. That error may have been a very grave one
but it should not be forgotten that the Attorney-General is
not merely a public prosecutor, that he has various other
;

the imputations of motive

facts

made by

;

:

duties to discharge, and

him

tliat it is

consequently impossible for

to devote his exclusive attention to

as he

might do

any particular

case,

he were only public prosecutor. If the
Attorney-General did in this instance commit an error of
judgment, I tliink it was one which those who best know the
if

multifarious duties of his office would hold to be not unpardonable. But at the same time it was such an error as a
writer in the press miglit regard in a very different light
;

such even as might impress him with the idea that the
Attorney-General was indifferent to the duties of his office.
With the letter signed " Fiat Justitia " before him, and in
view of the facts tlierein mentioned, Mr. Dormer might be
justified in drawing the inferences contained in his article of
the 7th of October. I do not say that those inferences were
right on the contrary, I believe they were entirely wrong
but there were nevertheless facts which justified Mr. Dormer
in criticising tlie acts of the Attorney-General and saying
he was unfit for his office. Under these circumstances I so
far entirely concur with what has been said by the Chief
Justice on that point. With reference to the article of the
14th of October, I cannot say that I entirely agree with the
;

:

Chief Justice
plaintiff a

what

in saying that that article imputed to the
connivance with a defeat of justice. I take it that

really ^^ould convey to the mind of an imwould be a suggestion tliat the plaintiff was

tliat article

partial persoji

anxious to retain the goodwill of the burghers, and that in
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order to preserve their favour he did not take active steps to
secure a conviction in this case.
If I believed that the

wn

intention of the defendant was to impute to the plaintiff a
deliberate connivance with a defeat of justice, I should be
inclined to give substantial damages ; but under the circumstances I consider that the amount of damages which the

',',.

Chief Justice holds ought to be awarded, is fully sufScient
to meet the justice of the case. In assessing those damages
the Court cannot lose sight of the fact that many circumstances had concurred justly to influence the mind of the
writer of that article of the 14th of October for the article of
the 7th of October I do not consider actionable. The writer
of the article of the 14th of October might fairly have inferred
;

from what occurred that the Attorney-General really attached
very little importance to the question whether a conviction
of the prisoners was to be obtained or not. I think that the
tone of the Attorney- GTeneral's replies to the telegrams of
Mr. Jones is much to be lamented and I regret that the
Attorney-General in replying to those telegrams did not
shew that he more fully appreciated the magnitude of the
cases to be investigated and the importance of securing a
conviction of the offenders. All that the Attorney-General
did was, in an abrupt, off-hand manner, to tell the Crown
The tone of the
Prosecutor at Victoria West to go on.
Attorney-General's replies to those telegrams cannot but
have impressed the writer of the article very unfavourably.
I have no doubt the plaintiff now, looking back upon the
telegrams he then sent, must regret that he did not more
carefully consider what their effect really was, instead of
I have
treating the matter as one of everyday occurrence.
no doubt that when the telegrams were received from Mr.
Jones the Attorney-General was overwhelmed with work, and
;

allowed a reply to be sent in the ordinary course of business
without due consideration. But the writer of the article did
not take these things into account, and evidently thought
that the Attorney-General ought to have attached greater

weight to the telegrams and to have done far more than he
The meaning conveyed to my mind by the article in
did.
question is that, in the opinion of the writer, the plaintiff,
holding the lives of the natives as of small moment, and
being anxious to retain for the ministry of which he is a
member the goodwill of the burghers, thought it less
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important that justice should fail in overtaking those guilty
of killing a few natives than that the Government should
lose popularity by honestly doing its utmost to secure a
conviction and the very suggestion was thrown out, that
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the plaintiff influenced by these considerations, and wilfully
neglectful of his duty as public prosecutor, allowed the case
to go before a Victoria

West

acquittal would ensue.

I think that all the circumstances

jury, well

knowing that an

combined to influence the Editor in writing as he did

;

and

I am
articles were written the
defendant Dormer honestly and honafide believed what he
said to be true.
It is not, however, sufficient for the
defendant to shew that he honestly and hona fide believed
what he wrote to be true he must shew further that the
facts warranted the inferences drawn.
I do not think that
the defendant Dormer has succeeded in shewing that the
although I think
facts warranted the inferences he drew
he has shewn that there were a great many circumstances
which, operating on the mind of a man unconnected with
the legal profession, might induce him to go beyond the
bounds of fair criticism on this occasion. Inasmuch, therefore, as the defendant Dormer has failed to prove that the
facts warranted the inferences drawn by Lim in the article
of the 14th of October, and it is otherwise evident that he
has gone beyond the bounds of fair criticism, the judgment
of the Court must be for the plaintiff with costs in this
action; but heavy damages are not necessary, and the
decision of the Chief Justice both as to damages and costs
will satisfy the requirements of the case.
of opinion that

when the

:

;

Judgment accordingly
Upington

Solomon

&

for the

plaintiff, in

the case of

damages, each party
to pay their own costs
and in the case of Vpington vs.
Dormer, for £5 damages, with costs.
vs.

Co., for

Is.
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Attorneys,
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MAGISTRATES' CASES REVIEWED.

Wife's Evidence.
Evidence of wife of prisoner

is inadmissible.

De

Villiees, C.J., said two cases had come before him as
week in which a Special Justice of the Peace
at Heidelberg had sentenced two prisoners to fourteen days
imprisonment with hard labour. The only evidence in both
Judsre of the
.

cases was that of the wives of the
clearly inadmissible.

prisoners.

i8»9.

—

'

Wife's Evidence.

This was

Both sentences must be quashed.

Police.
Ordinance No. 25, 1847,

sec.

13.

Assault on a policeman in

the execution of his duty.

FiTZPATRiCK, J., said a. case bad come before him as
Judge of the week, in which the prisoner had been charged
and convicted under the 13th section of Ordinance No.
25, of 1847, of an assault on a policeman in the execution of
The Magistrate had sentenced the prisoner to
his duty.
three months' imprisonment with hard labour. Under the
Ordinance he could only sentence him to one month's hard
The sentence must therefore be reduced.
labour.
De Villiees, O.J., said The prisoner might have been
charged with assault simply, and then the Magistrate could
have passed the sentence he had done. As, however, the
:

—

prisoner was charged with a contravention of the particular
section of the Ordinance, the sentence could not exceed one

month's hard xabour. Sentence reduced accordingly to
one month's imprisonment with hard labour.

wi9
June

5.

Police.
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Stolen Pbopeety.

A

Magistrate can sentence
conviction of
to

18Y9.

June.

10.

Stolen Property.

have heen

to

only three months' hard labour on

receiving stolen property,

knowing

the

same

stolen.

DwYEE, J., said a case had come before him as Judge of
the week, in which a Magistrate had sentenced a prisoner to
six months' imprisonment for receiving stolen propertyknowing

it

to have been stolen.

Under the law applying

to

the case the Magistrate had jurisdiction only to sentence the
The sentence in
prisoner to three months' hard labour.
excess of that period must be quashed.

Master and Seevant.

—Minoe.

The conviction of a minor for neglect of duty rnider a contract
of service entered into iy him without the consent of his
parent, quashed.
1879.

Nov.

De

Vii.liees, C.J., said that

among

the cases which had

20.

Master and
Servant.—
Minor.

come before him

as

Judge

of the week, was one from the

Special Justice of the Peace at Prieska, in which a prisoner
was charged with the crime of neglect of duty, without any
mention of any Act of Parliament or Ordinance under
which the charge was made. Evidence was taken, and after
that the prisoner's plea was recorded, and then there was a

judgment

and sentence to pay a fine of 5s. or in
payment to solitary confinement for forty-eight
The fine was paid. Most of the evidence against
of guilty,

default of
hours.

the prisoner ought not to have been admitted, as it was
purely hearsay but the principal objection to the convic;

tion arose from the fact that

it appeared the prisoner was a
minor, and he could not therefore be charged with neglect
of duty, since an engagement with an employer would not

be valid unless it had the consent of his parent. Here it
appeared from the prisoner's own statement that on his
telling his father he had been engaged at the rate of 20s. a
month, his father had refused to let him return to his
master or serve at that rate of wages. The conviction must
be quashed.

—
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jiPPENDIX.

[Before

Sydney S. Bell, Chief Justice,
Denyssen, and Justice Fitzpateick.J

Sir

Upton

vs.

—Survivor—Joint

Will

Justice

Upton.*

Estate

—

Attestation.

The hearing and arguments in this case occupied the
Court for several days.
Griffith, A.G. (with him Cole), appeared for the plaintiffs, and J. Buchanan (with him Be
ViLLiEEs), for the defendant. The pleadings and facts of
the case were recited at
below.

length in the judgment given

Denyssen, J., in delivering the judgment of the Court,
In this case the defendant, widow of the late Michael

said

:

—

Upton, in her personal capacity, as well as the widow and
executrix testamentary of the late Michael Upton, has been
'

summoned by the plaintiffs, the executor dative of the late
Caroline Elizabeth Upton, pre-deceased spouse of the said
Michael Upton, Caroline Elizabeth Upton, a major child,
and George King as tutor dative of Johanna Cecilia Nicolasina
and Hermina Fredrika, minor children of the said late
Michael Upton, and pre-deceased spouse, in an action to
render an account
:

Of the joint estate of the said late Michael Upton,
and his pre-deceased spouse, Caroline Elizabeth Upton, as
Istly.

the same stood at the time of her decease.
2ndly.

Of

all

estate, and
which have come to

the assets forming part of such

of all the proceeds

and

profits thereof

her hands.
3rdly.

Of the
*

R.

C— Toi,.

assets of the said late

Cited

IX.

in

Lucas

Michael Upton, other

v. Iloole, ante, p. 13.'.

—

Er>.

U

w

Ang
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29.
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than the joint assets of himself and his said pre-deceased
spouse yifhich have come to the hands of the said defendant.
Further, to make good any deficiency which on such
accounts may be shewn to exist between the joint assets of
the said Michael Upton and his pre-deceased spouse as they
stood at the time of her decease, and as they now stand
and, finally, that it may be declared by this honourable
Court that the said joint assets of the said late Michael
Upton and his pre-deceased spouse, Caroline Elizabeth

Upton, are the property

of,

and must be distributed in due

course of administration among, the children of the said late

Michael Upton and pre-deceased spouse, Caroline Elizabeth
Upton, and that the defendant be ordered to make and pass
all necessary transfers, and do all other necessary acts for
giving effect thereto.

To the
first,

said

declaration of the plaintiifs, the defendant pleaded,

the general issue, and, secondly, that the will of the

Michael Upton

late

and his pre-deceased spouse,

Caroline Elizabeth Upton, under and by virtue of which will
these claims are made,

witnessed by one T.

is invalid,

W. Engela,

inasmuch

as the

same was

a brother of the said late

Caroline Elizabeth Upton, and that the signatures of the
said late Michael Upton and the said Caroline Elizabeth

Upton were neither made nor acknowledged in the presence
of the witnesses present at the same time; and that the
witnesses did not attest and subscribe the said will in the
presence of the said Michael Upton and Caroline Elizabeth
Upton, as required by the provisions of the Ordinance No. 15
of

1845.

Upon

the

first

plea of the said defendant, the

upon the second and third, they
proposed the exceptio doli mali, and if insufficient, pleaded
the general issue and, further, that if the said mutual will
is not well executed and attested as a testament that the
same is well executed and attested as' a codicil, and is by
virtue of the codicillary clause contained therein good and
plaintiffs joined issue;

;

effectual as a codicil.

Michael Upton married Caroline Elizabeth Upton in
of property in February, 1840; they made a
mutual will in January, 1855, and in March, 1856, Mrs.
Upton died, leaving Michael Upton and three children her

community

surviving.

In

January

1857,

Michael

Upton caused a

notarial

;
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inventory to be made of the joint estate of himself and his
deceased wife, and in the same month, January, 1857, passed
a notarial deed of Underlewys on behalf of the children of
the

first

marriage.

In March, 1857, Michael Upton married Annie Heatlie,
the defendant in this suit, also in community of .property
they also made a mutual will in August, 1857, and in
November, 1862, Michael Upton died leaving his second
wife the defendant in this suit, and several children by the
second marriage him surviving.
By the mutual will with the first wife, the testators,

making

after

certain provision with reference to the im-

movable property in ease the testatrix should survive the
testator, declare the first dying to appoint the survivor
jointly with the children of their marriage to be the sole
heirs of the first dying of all the rest, residue, and remainder
of his or her estate, one half of the said estate and a child's
portion to appertain and belong to the survivor, and the

residue to the children in equal portions, share

—

and share

being the express will and desire of the testators
that the survivor shall be allowed and authorized to keep
the whole of the joint estate under his or her sole and
entire direction and administration, and to remain in full
and undisturbed possession of the said estate, and in the
enjoyment of the usufruct or of the rents and profits thereof
for the term of his or her natural lifetime, without being
obliged to give any security for the same, save and except
in the case provided for, and at the demise of the survivor, the said joint estate shall be divided equally amongst
alike,

it

the children.

The testatrix died in Mp,rch, 1856, and by her death
confirmed her will of January, 1855, in so far as her share
of the joint estate is concerned nothing was done by the
;

it had reference to
on the contrary, he entered upon the administration of the joint estate, had the undisturbed enjoyment of it,
appropriated to his own use all the rents and profits, and
kept possession until his death, which took place in November,
1862 and when before his second marriage a deed of hinderhewys was passed, he claimed and reserved to himself the
child's portion, which under the will of his deceased spouse

testator to repudiate the will in as far as
his share

;

;

is"-

^T»'
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—
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^^ adopted the joint

And any

disposition

and was bound by
by him of that joint

will,

"
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its
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estate, or any part thereof by any subsequent will, not in
accordance with the said last will of himself and pre-

„

Upton

vs.

Upton.

deceased spouse, was null and of no eifect.
The law applicable to the case under such circumstances
is clear; it was laid down by this Court in the case of

Hofmeyr

vs.

Executors of NeetTiling, and in all the subsequent

and it should now
govern our judgment.
But it has been contended that by .the will the survivor
had acquired an absolute right and title to one half the joint
estate and a child's portion of the other part, and that the
usufruct only extended over the rest, residue, and remainder.
I admit there is some ambiguity in the will in this respect,
but in construing the will we must gather the intention of
the testators from the whole document, from which it is
decisions has never been departed from,

abundantly clear that their express will and desire were,
without disturbing the enjoyment of the estate by the survivor, and interfering with the receipts of the rents and
profits of the joint estate by him or her during his or her
lifetime, at his or her death the joint estate should be divided

among

their children

and

their representatives.

give to the words "joint estate" in the

w'ill

I cannot

any other mean-

ing in this case than the ordinary one. The objections to
the execution of the will remain to be noticed, and I shall

do so

briefly.

The

first

as regards the attestation of the

brother of the testatrix, as one of the witnesses,

opinion untenable.

and

The law

of this

is

in

Colony admits

my
it

as regards the second, the evidence conclusively shews

that the requirements of the Ordinance No. 15 of 1845 have

been fully complied with. The judgment should be that
the defendant be ordered to render an account of the joint
estate of the late Michael Upton and his pre-deceased spouse,
Caroline Elizabeth Upton, as

it

stood at the time of her

decease.

That she further render an account of the proceeds- and
which have come to her, the
defendant's, hands, from and after the decease of the late
Michael Upton.
That the said joint estate and the said proceeds and profits

profits of the said joint estate

293

due course
amongst the children of the said late Michael Upton and
his pre-deceased spouse, Caroline Elizabeth Upton, or
their representatives as by their last will and testament

are the property

of,

and must be distributed

in

necessary

that the defendant be ordered to pass
and do all other necessary acts for giving effect to
all

transfers,

this

judgment.

Judgment accordingly

for plaintiff,

with

costs.

[Plaintiff's Attorney, C. C. De Villiebs."!
Defendant's Attorney, Moobe.
J
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