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MEMORANDUM.
The mode of citation of the Supreme Court Reports, edited both by
James Buchanan and E. J. Buchanan, may be altered so as to make
these volumes of Reports form one complete set.
The volumes may be
cited by numbers as well as by the year covered by the volume.
Thus
1868 Reports
1869

may be cited

as 1 Buchanan's

Supreme Court Reports.
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—

Abatement op Rent. See Landlord and Tenant.
AocEssoEY.^See Witness. Accomplice.

—
—

Accident. See Carrier.
Accomplice. A prisoner, after lie has teen produced as a witness
for the Cro-WQj- and has submitted to be sworn and fully
answered all lawful questions put to him, is protected, by
section 10 of Ordinance No. 72, from punishment for the offence
either as principal or as accessory.
Queen vs. September
..
Act No. 9, 1858.— See Toll.
No. 6, 1867.— See Toll.
No. 10, 1876. See Witness. Special Justice of the Peace.
No. 3, 1878.— See Will.
No. 7, 1878. See Burgher Force.
No. 9, 1878. See Colonial Forces. Cape Mounted Rifles.
Actual Malice. See Malice.
Defendant was plaintiff's agent, to book and receive
1. Agent.
parcels to be forwarded by plaintiif s post-carts,
A box of
specie was delivered by a Bank to defendant to be forwarded by
the post cart, but the box was stolen by defendant's servant

—
—
—
—

—

before

it

76

could be delivered to the post cart driver.

The Bank

and recovered the value of the specie from plaintiff.
Held,
that under these circumstances there had been negligence
in the care of the specie and that defendant was liable to
sued

for

—

plaintiff for the loss thereof,

suit brought

but not

by the Bank.

for

Senible,

the costs incurred in the

—that

inasmuch as de-

fendant was not a mere depositary, but also a mandatory, whose
duty it was to deliver parcels received to the driver of plaintiffs
carts, defendant would be liable to make good any loss sustained
through any default either of himself or of his servants, however

Thomas

slight.

2.

vs.

Benning

..

..

..

..

..

16

Where an insurance is effected with an Insurance Company
in the name of an agent and in his capacity as an agent, but
with knowledge of the Company that he is acting for the plaintiffs

in that behalf,

plaintiffs

teeteur

—

are

Mre

no cession

of the policy is required before

entitled to recover.

Assitrance Co.

..

Myburgh
.,

-•

&
..

Co. vs.
..

Fro..

Appeal. Plaintiff having recovered judgment in a case which,
under the 50th section of the Charter of Justice, an appeal
would lie to the Privy Council, at once sued out a writ before
there was any application for leave to appeal, and before any
order was made that the judgment should be carried into effect.

152

Tl
pAoa
defendWrit set aside with costs. But where it was alleged that
restraint
ant was parting with his property, an interdict in
..
was granted. Senning vs. Thomas ; Thomas \s. Benning
Appeal.—A defendant, against whom judgment had been given
the 50th
for less than £500, the limit of amount fixed by

47

^

2.

3.

appeal to
section of the Charter of Justice, BeM,—entitled to
his
the Privy Council in a case where the plaintiff claimed in
..
Davis
..
Smith
vs.
declaration a sum exceeding £500.
The Supreme Court has a discretionary power as to allowing

80

appeals from Circuit, although notice of appeal may not be
lodged within the time fixed by the Charter of Justice, section
••
••
..
..
43.
Saayman vs. Le Grange
..
Appoetionment. See Salvage.
1. Aerest.
The civil arrest of a debtor, going to the front as a
••
..
..
Volunteer, set aside. Laurence vs. Oray
2.
The attachment of a vessel ordered, to answer a claim for
damages for collision ; but the Master of the vessel released
••
..
..
..
from arrest. Smithes. Davis- ..
3.
A defendant, arrested for debt under the 8th Eule of Court,

—

released from prison

4.

upon surrendering

1"

54

his estate as insolvent.

..
••
Owenya. Woolf ..
..
..
..
..
The afiSdavit upon which a writ of aiTCst is taken out under
Bule of Court No. 8, must specifically set forth the grounds upon
which it is believed that the defendant is about to remove from

the Colony

'^^

—

54

and it is not sufficient to state that the applicant
has grounds for such belief " from information received." Such
a defect in the original affidavit is not cured by staternents in
affidavits made subsequently to the issue of the arrest.
Eras-

mus

;

vs. Brett

Assault.

—Appellants

..

..

..

..

.,

..

..

160

arrested and tied the hands of complainant,

suspecting him of having stolen their property. Complainant
was innocent, and the evidence did not disclose that appellants
had reasonable grounds for acting on their suspicion.
A
criminal conviction

Assessment.
Assurance.

of

appellants

Queen

assault, sustained.

vs.

before

Jackson

..

the Magistrate for
..

,.

,.

6

— See Municipality.

— See Policy of Assurance.
—See Arrest.

Attachmbkt.
Auction.

—Certain oxen belonging

to defendant had,

by the executor

of his father's estate, been sold, without defendant's consent or

authority by public auction to the plaintiff. Defendant afterwards obtained possession of the oxen. The plaintiff sued the
defendant in the Magistrate's Court for the restitution of the
oxen or the payment of the value, and recovered judgment. On
appeal, the Magistrate's decision was reversed.
Kitchen vs.
Stroebel

1.

.,

..

Bill op Exchange.

..

..

—The

plaintiff,

bank

to

..

,,

.,

__

who was known to the cashier
be a broker, purchased from the
a customer certain biUs of exchange on London.

of the defendant

cashier for

..

Plaintiff delivered to the cashier a broker's note, in

which

it

was

^25

vu
FAQB
stated that the seller was to pay brokerage.

The

cashier, with-

out reading the broker's note, threw it into the waste-paper
basket, saying it was all right.
Defendants refused to pay the
brokerage, as they had not engaged plaintiff, but Held, that

—

was entitled to claim brokerage from the bank. Bolus
Bros. vs. Cape Commercial Bank
..
..
..
.,
2. Bill of Exchanob.
Provisional sentence refused upon a Bill of
Exchange signed by defendant, the Master of a vessel, drawn
upon his owners in favour of the plaintiffs, who were the ship's
agents, for necessaries supplied for the ship's use.
Barry
Nephews vs. Wootton
.,
..
..
,.
„
..
Bill of Lading. See Ship.
BoAED OF ExECUTOKS. The Deed of Partnership of the Board of
Executors provided that when any person holding a share in the
Board shall cease to reside in the Colony, and shall not be the
registered proprietor of immoveable property therein, he shall, on
the 31st December next following, cease to be a shareholder.
The deed also required that any shareholder wishing to sell
plaintiff

—

—

13

97

—

should

first offer his share to the Directors at the then selling
and should the Directors refuse to purchase, then the shareholder might sell to any approved person. The plaintiff ceased
to reside in the Colony and to own property therein in March,
1873, but, overlooking the provisions of the Deed of Partnership,
continued to hold his share and to draw the dividends accruing

rate,

In January, 1876, the Directors discovered that
entitled to be a shareholder, and offered
The selling price in December, 1873, was
to purchase his share.
£300, but in 1876 it was £150. Held,— that if the Directors

thereon.
plaintiff

was no longer

decided to exercise their right of pre-emption, the price to be
paid
tiff

by them must be

that at which the share stood when plain-

ceased to be entitled to be a 'shareholder, viz., £300, and not

£150, the price when they discovered jjlaintiff was no longer
entitled to hold shares.
..
Oriffiths vs. Board of Executors

Bbandy.

— See Excise.

—

Bkeach of Contbact. See Contract.
Bbokee. The plaintiff, who was known

—

2S

Sale.

to the cashier of the defen-

dant bank to be a broker, purchased from the cashier for a
customer certain bills of exchange on London. Plaintiff delivered to the cashier a broker's note, in which it was stated
that the seller was to pay brokerage. The cashier, without
reading the broker's note, threw

it

into the waste-paper basket,

was all right. Defendants refused to pay the brokerthat plaintiff
age, as they had not engaged plaintiff, but Held,
was entitled to claim brokerage from the bank. Bolus Bros. vs.
..
..
..
.,
Cape Commercial Bank ..
..
Bubgheb Foece. Act No. 7, 1878, in repealing Act No. 16, 1855,
not having made provision for the continuance in ofBce of the
then Field Officers of the Burgher Force, such Field Officers
held not liable to serve as such under Act No. 7, 1878, they not
having been re-elected under the said Act. Queen vs. Auret ..
saying

it

—

13

—

112

VIU
FACE

— A conviction

under the Cape Mounted
Eifles Act, No. 9, 1878, for refusing to serve, quashed, there not
having been any overt act of disobedience, but merely a negative

Cape Mounted Eiplbs.

1.

answer given to a question put by the Commanding OfScer,
which question implied an option to the men to say " Yes" or
..
••
..
"•No." Queen vs. Coltman and Others ..
Carbiee. Defendant was plaintiff's agent, to book and receive
parcels to be forwarded by plaintiff's post carts. A box of specie

17S

—

was delivered by a Bank to defendant to be forwarded by the
post cart, but the box was stolen by the defendant's servant
The Bank
before it-eould be delivered to-the post cart driver.
sued for and recovered the value of the specie from plaintiff.
Held, that under the circumstances there had been negligence
in the care of the specie, and that defendant was liable to-

—

the loss thereof, but not for the costs incurred in the
brought by the Bank. Semble, that inasmuch as defendant was not a mere depositary, but also a mandatory, whose
duty it was to deliver parcels received to the driver of plaintiff's
carts, defendant would be liable to make good any loss sustained
through any default either of himself or of his servants, however
plaintiff for

—

suit

Thomas

..
Benning
..
..
..
..
by a carrier, the owner is entitled to recover the value of such goods in the Colony, and is not restricted

slight.

2.

vs.

Where goods

to the cost price of the goods in England.

By

3.

16

are lost

Louw

vs.

Stewart.,

ST

the Bills of Lading certain goods shipped on a steamer

were to be delivered in good order and condition, accidents and
perils of the sea {inter alia) excepted. On transshipping the goods
into lighters at the port of destination, they were, without any
negligence on the part of the vessel, dropped overboard. Held,
that the case came within the exceptions, and that the vessel

—

was not liable. Kaffrarian Landing and Shipping Co.
Donald Currie & Co.
..
..
..
..
..

vs.
..

— See Policy of Assurance.
Chaktbb of Justice. — See Appeal.
Child. — See Will. Maintenance.
CiBcniT CouET. — The Supreme Court has a discretionary power as to

9&

•Cession.

allowing appeals from Circuit, although notice of appeal may
not be lodged within the time fixed by the Charter of Justice,
section 43.

Saayman

—

ys.

Le Orange

..

..

..

..

HO

Civil Imprisonmekt. Decree of civil imprisonment granted against
an unrehahilitated insolvent for a debt incurred since the sequestration,

and before the

vs. Jooste

..

..

final liquidation of the estate.

—

..

..

.,

..

Reynolds

„

,,

Clandestine Maeeiage. See Minor.
•Olergyman. See Defamation.
The Master of a vessel, who had been arrested
1. Collision at Sea.
to answer a claim for damages arising from a collision at sea,
released; and the attachment of the vessel ordered instead.
Smith -vs. Davis ..
..
..
..
..

—

2.

In cases of

-^

—

collision at sea,

where there

is

negligence on only

ka

IX
FAGS

one

Eoman Dutch Law and

both the

side,

agree in holding that the negligent party

damage and

is liable to

by the other

also that sustained

Law

the English
bear his

vessel.

own

In cases of

pure accident, without any neghgence on either side, by English
cost of repairing the damage is borne by the vessel upon

Law the
which

it

happens to

fall

Roman Dutch Law

but by the

;

divided between both vessels^

Where

it is

there is negligence on both

sides, by English Admiralty practice the damage is divided
between the two vessels ; but it is doubtful under Eoman Dutch
Law whether this rule holds good. In cases of collision occurring in a harbour of this Colony, the Court would consider the
ordinary practice of seamen, and regulate its decision accordingly,
and not search for the practice of seamen as laid down in the old
Dutch authorities consequently a vessel upon which another
ship is drifting through stress of weather should take reasonable steps to avoid a collision.
In this case, the defendant's ship
drifted through stress of weather on to the plaiatiff's vessel, which
was lying at anchor in the roadstead, and the plaintiff having
veered out cable, and not having been guilty of any contributory
;

negligence. Held,

sustained

by

Smith

Davis

vs.

3. Collision
1.

Colonial

—

entitled to recover one-half of the

[But now

his vessel.
.,

..

—See Ship.
Forces. —Act No.

see

..

Act No.
..

8,
..

1879,

damage
sec*. 1.]

..

..

66

at Sea.

1855, not having

made

7,

1878, in repealing Act No. 16,

provision for the continuance in office of

the then Field OfiScers of the Burgher Poice, such Field Officers
held not liable to serve as such under Act No. 7, 1878, they not
2.

having been re-elected under the said Act. Queen vs. Auret ..
A conviction under the Cape Mounted Eifies Act, No. 9,
1878, for refusing to serve, quashed, there not having been any
overt act of disobedience, but merely a negative answer given to
a question put by the Commanding Officer, which question
imphed an option to the men to say "\"es" or "No." Queen
vs.

Goltman and Others

.,

..

.,

.,

— See Trustee. Insolvency.
Commission de bene esse. — See Evidence.
Community of Pbopertt. —See Husband and Wife.
Compensation. — A
of
of immoveable

..

..

112

173

Commission.

transfer

sale

Minor.
property by a

fidei-commissary heir set aside, but payment ordered to be
f

.

to the purchaser of the value of
effected

1.

by him.

Lange

vs. Scheepers

made

permanent improvements
..

..

..

..

92

—

Compbomise. A creditor who had agreed to accept an offer of
compromise made by an insolvent, afterwards ceded his claim to
defendant. But before and after the cession at several meetings
of creditors, held in terms of the 106th section of the Insolvent
Ordinance, No. 6, 1843, the defendant opposed the acceptance of
the compromise, and the insolvent failed to obtain the requisite
Held, that no
majority of creditors to agree to the same.
cause of action accrued therefrom to the insolvent against the

—

defendant.
2.

Pote vs.

See Pleading.

Wood

64

—

Condition peeobdent. See Policy of Assurance.
Consideration. See Provisional Sentence. Bill of Exchange.

—

CoNTEACT.— The

1.

company,
company.

for

plaintiff,

The

plaintiff did

the shares ever delivered.

heavy

£500

in 1863, paid

which sum he was

to a joint stock

to receive certain shares in the

not sign the trust deed, nor were

The company afterwards

sustaining

upon the shareholders, the
plaintiff, in the year 1868, repudiated all liahility.
His estate
was shortly after sequestrated, and in 1868 and 1871 the
company proved upon plaintiff's estate for the calls. After
plaintiff had been re-vested with his estate in 1876, he obtained
judgment setting aside the proofs.
Action was now (1878)
necessitating calls

losses,

brought to recover the £500.

Query,

—

the

if

plaintiff, after his

But

repudiation of the contract, had any cause of action.

—

2.

assuming he had good cause, ffeld, that his claim was barred, as
prescription ran from the date of the payment of the £500, and not
from the date of the judgment of the Court setting aside the proof
of debts for the calls.
Paterson -vs. Umzinto Sugar Co.
..
The condition on a fire policy that persons sustaining loss are
required forthwith to give notice to the company insuring, and

147

within three months of the fire to deliver a particular account,
accompanied by satisfactory proofs, is a condition precedent to
recovering on the policy ; but where the company, by repudiating
liability on other grounds, rendered it nugatory to send in
such account, and were the cause of non-compliance with the
condition within the three months, Beld,

—that they were not

entitled to plead such non-compliance as a defence to the action.
..
..
..
Myhurgh vs. Protecteur Fire Assurance Co.
CosTS.-^in an action against a Magistrate for malicious prosecution,
the Magistrate succeeded in justifying his action under the
authority of the 46th Rule of the Magistrate's Court, but was

refused

as

costs,

Wolstenliolme ys.

Creditoe.

he had acted in a high-handed manner.
..
..
.•
Boyes .,
..
,,

—See Insolvency.

Criminal Trial in Foreign Court.
1;

Damages.

—Defendant,

for

Thomas

who was

plaintiff's

by

Penning

..

agent to book and

plaintiff's

the loss of specie stolen

Yi.

175

— See Evidence.

receive parcels to bo forwarded
liable

152

..

post carts, held

by defendant's
..

servant.
..

..

..

16

In estimating the amount of damages to be awarded in the
case of a collision in an open roadstead, the actual cost of repairs
and the value of anchor and cable lost were allowed, but not

2i

by the vessel leaving the port of collision and transshipping cargo in another port, nor the wages and keep of the
crew during the period of detention for repairs, in the absence

freight paid

of proof that

it

was necessary

to proceed to

that freight would have been earned
delayed.
3.

.

Smith

Where goods

vs.

Davis

are lost

by

..

if

such other port, or

the vessel had not been
..

..

..

a •carrier, the owner

is

..

entitled to

recover the value of such goods in the Colony, and

is

not

66

;;

PXOB
restricted to the cost price of the goods in England.

Stewart
4.

,.

..

..

—

..

.,

,,

Louw
„

vs.
..

87

Damages. Where a tenant claims from his landlord special
damages sustained from want of repairs, it is necessary to show
either

knew

that the landlord

of the material defect in the

building, causing the special damage, or eke, from the nature

of his profession or occupation, ought to have been aware of

Bensley
5.

vs. Glear

..

..

..

were induced to

..

..

..

it.
..

89

goods on credit to one K., on
the representation of defendant that K. was a trustworthy person
Plaintiffs

sell

in sound and solvent circumstances.

6.

7.

Plaintiff having lost the
amount, held entitled to recover same as damages from defendant,
it being proved that the representations were false to the knowledge of defendant, and made with the intent of inducing the
plaintiffs to act on them.
Lippert & Co. vs. Smii
..
..
^ Damages held not recoverable from a Municipality for the
non-supply of water, where such non-supply was iu consequence
of drought, and did not arise from any default on the part of the
Municipality.
Oudtshoorn Municipality vs. Edmeades
..

—

See Pleading.

Deed op Tbaksfer.

95

185

Set-off.

—Where

on partition of

certain property held

jointly the transfers did not correctly set forth the sub-division

agreed upon, the Court ordered the rectification of the transfers,
not only as between the parties to the agreement, but also as

between subsequent

transferees,

who had knowledge and

notice

of the original agreement of partition and subsequent mistake.

Tretoriui Executors
1.

Defamation.

—To

plaintiff the words, "

but also

Burger's Executory

vs.

an action

for

..

..

..

114

defamation in speaking of the

He has been brought up not only for perjury,

for rape," the

defendant pleaded,

first,

the general issue

secondly, that the words were spoken and published without

malice and upon an occasion and under circumstances which
and thirdly, as to the words " he has

justified the publication

;

been brought up for rape," that the said words were
exception taken to the third plea. Held,

true.

—that a plea of

cation could be pleaded with the general issue

;

On

justifi-

that a plea of

where such part is
distinct and divisible from the rest of the charge and that truth
is not in itself a justification unless the words were spoken for
the public benefit. Botha vs. Brink
..
..
..
..
In an action for defamation, the law jiresumes the existence
of malice from the mere fact of publication of defamatory matter
and it lies on the defendant to disprove malice. If he shows
that the words were used on a privileged occasion, he so far rebuts the presumption of malice as to throw on the plaintiff the
burden of proving express malice. If the defendant proves that
the words were true, he does not completely rebut the presumption of malice unless he avers and shows that some public
The truth is an
benefit was to be derived from the publication.
ingredient, and a very important ingredient, in the defence, but
justification of part of the slander is good,

;

2.

118

xu
PASS
unless advantage is to be derived from the publicity of the charge
his- defence upon the truth
Botha vs. Brinlc
Defamation. The defendant and an attorney appeared before a
Land Beacons Commission as agents for one of the parties
interested.
During the inquiry the defendant, in the hearing

the

defendant cannot rely for

alone.

3.

—

of others, suggested to the attorney to ask the

plaintifif,

128

who

was a witness under examination, whether he had not been
brought up for rape. Plaintiff instituted an action for defamation, and at the trial it was admitted that plaintiff had many
years before been charged with rape, though he had not been
tried for the offence.
Held, that as the occasion was privileged, and as no express malice had been proved, plaintiff was

—

not entitled to recover damages.
4.

Ibid.

A defamatory

statement alleging the birth of an illegitimate
child, and subsequent concealment of birth, or infanticide, made

by

a Minister about one of his Church

Members

to a Eesidont

Magistrate, for the purpose of obtaining an extra-judicial inquiry
.nto the truth of the statement. Held,

a case

it is

—

not privileged. In such
not sufficient for a Clergyman to say that he con-

scientiously believed the statement to be true, but he ought to

5.

be prepared to prove its truth. Dippenoiar vs. Eauman
..
The presumption that defamatory words were used with an
animus injuriandi, is rebutted upon proof that the charge was
true,

made.

and that
Hid.

it

was

for the public benefit that it

Where a defamatory statement

6.

is

made on a

135

should be

privileged occa-

upon the plaintiff to prove express malice. Ibid.
7.
Damages awarded for defamation by means of paragraphs
published from time to time in a satirical paper in which an
imputation of dishonesty was made against the plaintiff.
..
163
..
..
..
Prosser vs. Oeary ..
..
..
Deputy Sheriff.— See Sheriff.
Divisional Council. The Divisional Council of Cradock were empowered by statute to erect a bridge across the Fish Biver, and
to establish a toll thereat, with the powers and privileges as to
tolls conferred by the Eoads Act No. 9, 1858; and were further
empowered to close all fords across the river within two miles of
the said bridge. The appellant was convicted before the Magistrate of contravening the 15th section of the Eoads Act, in
having crossed the Fish Eiver within two miles of the bridge,
thereby evading the payment of toll. On appeal, conviction
..
>.
55
..
..
quashed. Threepence vs. Vorster
Dog. In an action for damages for injury done by a dog, it is not
necessary to prove that the owner knew the dog to be ferocious.
126
..
..
..
..
..
..
Graham vs. Viljoen
sion, it lies

—

—

Dby and Watbb Ekvbn.

—
—

—See Municipality.

Ejectment. See Landlord and Tenant.
Ehdokseb. See Provisional Sentence.

xm
_

—See
EvroENCE. —To succeed

Evading Toll.
1.

FAOB

Toll.

an action to recover the amount of a
not produced, there must be clear and
satisfactory proof of the loss of the document; and as such promissory note is negotiable, an indemnity may be required by the

promissory note which

payee.

Stellenbosch

in

is

Bank

vs.

Brink

..

..

.,

..

79

A commission ordered on behalf of the German Government,

2.

to take the evidence of persons in this Colony, such evidence to
be used in a criminal trial in Germany of an Imperial Officer
charged with embezzlement committed in this Colony. In re

3.

4.

DregUr
The presumption that defamatory words were used with an
animus injuriandi, is rebutted upon proof that the charge was
true, and that it was for the public benefit that it should be
made. Dippenaar vs. Eauman ..
..
..
..
..

101

135

Where

property which has been pledged is destroyed, the
onus is on the pledgee to whom the property has been delivered
to show that the loss resulted from no negligence on his part.

Zpurens
EsciSK.

ys.

Du

Toit

—The defendants,

..

..

,.

..

..

..

March, bought certain 350 hogsheads of
Cape brandy from plaintiff to be shipped as afterwards directed
during the six months from April to September. Before the
shipment of the last 100 hogsheads, an excise duty was, by Act
of Parliament, imposed on all spirits then in the hands of any
dealer, payable by him within six months.
The plaintiff had all
the brandy in store when the agreement of sale was entered into,
but had done nothing to distinguish from the rest of his stock the
hogsheads intended for defendants. Held, that defendants were
not liable to pay the excise on the brandy remaining unshipped.
Marais vs. Deare & Dietz ..
..
..
..
,.
..
Execution. Plaintiff having recovered judgment in a case which,
under the 50th section of the Charter of. Justice, an appeal
would lig.to the Privy Council, at once sued out a_writ before
there was any application for leave to appeal, and before any
order was made that the judgment should be carried into effect.
Writ set aside with costs. Benning vs. Thomas ; Thomas vs.

182

in

—

1.

—

Benning
2.

There

..

..

..

no provision

..

..

„

..

.,

168

47

a peremptory execution sale of
landed property attached, but the requirements of the Rules of
Caurt respecting, the sale of such property must be followed.
is

for

Eule of Court No. 113, requiring the Master, before the sale of
immoveable property taken in execution, to fix a reserve price,
below which the property shall not be sold, is compulsory, and
a neglect of this provision will invalidate the sale. S. A.
Association vs. Boherts
3.

A Deputy

Sheriff, in

..

..

,.

.,

execution of a writ against

..

..

plaintiff,

attached certain goods of plaintiff in his store. Subsequently
the Deputy Sheriff sold not only the goods attached, but also
other property of plaintiff's then found in his store. Plaintiff
did not protest at the sale, and lay by for eighteen months.

60
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when he brought an action for illegal sizure. JSeM,— that the
plaintiff was now barred.
WoUtenholme vs. Boyes
..
..
4.

—

175

Execution. Plaintiff in the course of his business used certain
flour which had been attached under a writ of execution.
Thereupon the Deputy Sheriff, who was also the Resident
Magistrate of the District, instituted a preparatory examination
against plaintiff on a charge of fraud, but the Attorney-Greneral
declined to prosecute.
In an action for malicious prosecution

Held,— th.z.t the 46th Rule of the
might justify the prosecution if the Magistrate believed there was reasonable and probable cause for considering that a fraud had been committed.
Judgment given for
the Magistrate ; but, as he had acted in a high-handed manner,
he was not awarded his costs. Ibid.
ExECDTioN OP Will. See Will.
1. ExECUTOE.
Judgment, at the suit of the mother, given against
executors for maintenance of an illegitimate child, of which
the deceased was putative father.
Kramer vs. Findlay's
against the Magistvate,
Magistrate's Court

—

—

Executors
Qu(Ere,

2.

.,

..

—Whether

..

..

..

..

51

.,

,,

a surety to the Master for the

due

administration of an estate by an Executor Dative, is entitled,
under section 33 of Ordinance No. 104, as a " person having an
interest in such estate," to summon such Executor Dative to
show cause why he had not lodged his accounts with the
Master. Fryer vs. Van Zyl
..
..
..
..
..
Certain oxen belonging to defendant had, by the executor of
his father's estate, been sold without defendant's consent or
'

3.

58

by public auction to the plaintiff. Defendant afterwards obtained possession of the oxen. The plaintiff sued the
defendant in the Magistrate's Court for the restitution of the
oxen or the payment of their value, and recovered judgment.
On appeal, the Magistrate's decision was reversed. Kitchen vs.
authority

Stroehel

..

..

..

False Impeisokment.

,..

..

— Appellants arrested and

complainant, suspecting

him

..

tied

of having stolen

..

125

..

the hands of

their property.

•

Complainant was innocent, and the evidence did not disclose that
appellants had reasonable grounds for acting on their suspicion;

A

criminal conviction of appellants before the Magistrate for

Qvsen

assault, sustained.
1.

False Pbetences.

secutor, giving in

purchase stating

vs.

Jackson

».

..

..

-

i»

6

—The accused purchased a horse from the propayment a promissory note, and at the time of
had money to his credit at the bank. The^

lie

prosecutor, afterwards ascertaining that there were no funds at

the bank, had accused arrested,- and he was convicted on a charge
of fraud.

Conviction quashed, as the prosecutor had parted with

on the security of the note, and as the note had not
been presented for payment, it was not shown that prosecutor
..
,.
had suffered prejudice. Queen ys. Foley.
..
In an action to recover goods obtained by a- third-person from
his property

2.

49

XT
by false pretences, it is necessary to aver in the
declaration that the goods were in defendant's possession, or that
he had parted with them with knowledge of plaintiff's claim.

the plaintiff

Philip Bros.

-vs.

Wetzlar

—

..

.,

„

..

„

,.

77

jPee^ Natuk^. See Dog.
1. PiDEi CoMMrssuM.—"Where by a mutual will of husband and wife
the survivor and children were appointed the heirs of the first
dying on condition that the survivor be allowed to keep the whole
of the joint estate under his or her sole control, and to remain in
free and undisturbed possession thereof for life, and on the death
of the survivor the joint estate to be equally divided amongst
the children. Held, that, as to the half-share of the joint

—

the survivor was not a mere usufructuary, but the
fiduciary heir, the children being fidei-commissary heirs, entitled
estate,

to the corpus of the estate after death of the survivor.

Biddingh
..'
Bouhaix
..
..
.,
..
,.
..
Parents by mutual will bequeathed certain property to a child
subject to a condition that the same should not be alienated
except to a descendant, and then for a certain fixed price. The
child sold and transferred a portion of the property to a stranger,
who was aware of the conditions of the will. Tlie child afterwards became insolvent, and his trustee attempted to sell the
remainder of the property. At the suit of a grandchild (who had

vs.
2.

3g

obtained the consent of all the others interested under the will),
the sale and transfer to the stranger was set aside upon payment
of the value of the permanent improvements effected by such
stranger

;

and the trustee of the

child's insolvent estate directed

to transfer the property to the grandchild or other duly qualified

purchaser, according to the terms and conditions of the will.
3.

Lange\s. Scheepers
..
..
..
..
..
..
In cases where property is bequeathed to one person after the
death of another, who himself takes a life interest, an important
question arises, whether a fidei commissum or a usufruct is
Where the person having the life interest is a mere
created.
usufructuary the legatee has a vested interest
person having the

life

fidei-commissary legatee

When, by mutual
property, after

but where the

interest is a fiduciary, the interest of the
is

not transmissible to his heirs in case

of his predeceasing the fiduciary.
4.

;

92

InreZipp

..

..

..

132

husband and wife bequeathed certain
the death of the survivor, to their children, and
will,

—

survivor claimed the bare usufruct. Held, that the
property vested in the children immediately on the death of the

the

first

dying, the period at which the children were entitled to

possession being postponed.

Ibid.

A. bequest to a child, subject to the burden aifldei commis-

5.

sum

in favour of legal descendants, giving a

life interest to

the

and her husband, vests in the grandchildren alive at the
death of the child, though possession is deferred until after the
child

decease of her husband.

Pike.

i)e Yille vs. Theunissen

—See Policy of Assurance.

.,

..

171
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—

Foreign Court. See Evidence.
Fraud. Plaintiffs were induced

—

to sell goods on credit to one K., on
the representation of defendant that K. was a trustworthy person
in- sound.and solvent circumstances..
Plaintiff having lost the
.

amount, held entitled to recover same as damages from defendant,
it being proved that the representations were false to the knowledge of defendant, and made with the intent of inducing the
plaintiffs to act on them,
lipperf & Co. vs. Smit
..
..

Frontier Armed and Mounted Police.

—To

Gambling.

—See Colonial Forces.

constitute an offence under the

Ordinance No.

21st

section

of

1840, the gambling or games of chance complained of must be in a public place.
Queen vs. Nasierdien ..

Grant.
1.

—See

95

2,

109

•

Servitude.

—

Husband and Wife. A clandestine marriage with a minor, though
valid, must be considered as having been made out of community
of property, unless community would be for the benefit of the
minor and the husband is not entitled to any benefit which
would accrue from the wife's property. Mostert vs. The Master
The husband is presumed to be the father of all children bom
in wedlock, and the strongest proof is necessary to rebut this
;

2.

presumption.

The uncorroborated evidence

83

of the wife held

where there was possibility of access by the husband
to fix paternity on the defendant, a person not the husband,
though there was no denial of intercourse by the defendant.
insufficient,

Ahrdhams

Ys. AdaTtis

..

..

..

..

..

..

85

See Will.
Hypothec See Tacit Hypothec.
3.

—

—

Illegitimate Child. See Maintenance.
Immoveable Property. See Execution.
Imprisonment. See Arrest. Civil Imprisonment.

—
—
ment.
Improvements. — See Compensation.
Inconsistent Pleas. — See Pleading.
Injuria.— See Defamation.
imprisonment
Insolvency. —Decree of
civil

1.

False Imprison-

granted against an

unrehabilitated insolvent for a debt incurred since the sequestration

and before the

vs. Jooste
2.

..

Where a

final liquidation of the estate.

..

..

..

..

..

Eeynolds
..

..

1

had lodged objections to a Liquidation and
Distribution Account, an application by the Trustee for the
creditor to show cause why the objections should not be excreditor

punged, refused with costs, the Trustee failing to satisfy the
Anderson's
Court that the objections were wholly invalid.
Trustees rs. Cairncross
3.

Where by

..

..

and children were appointed the

..

.,

..

under his or her

on conkeep the whole of the
and to remain in free

heirs of the first dying,

dition that the survivor be allowed to
joint estate

..

a mutual will of husband and wife, the survivor

sole control,

5
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and undisturbed possession thereof

and on the death of
the survivor the joint estate to be equally divided amongst the
children, Held,
on the insolvency of the survivor, that the
children, minors, were entitled to prove on his estate, preferently
by virtue of a tacit hypothec for the value of one-half of their
inheritance, and concurrently for the value of the remaining onehalf.
Siddinghvs. JRouhaix
..
..
..
..
„
Insolvency. Pull commission cannot be charged on assets
realised in an insolvent estate both by the provisional trustee
and by the permanent trustees. In re Stock's Trustee
..
A defendant, arrested for debt under the 8th Rule of Court,
released from prison upon surrendering his estate as insolvent.
Owen vs. Wool/ ..
..
..
..
..
..
..
An exception of misjoinder of two creditors of an insolvent
as defendants, in an action to compel defendants to cany out
an agreement of compromise, sustained. Fote vs. Liquidators
E. P. Bank and Wood
A creditor who had agreed to accept an offer of compromise
made by aa insolvent, afterwards ceded his claim to defendant.
Both before and after the cession, at several meetings of
creditors, held in terms of the 106th section of the Insolvent
Ordinance No. 6, 1843, the defendant opposed the acceptance of
^he compromise, and the insolvent failed to obtain the requisite
majority of creditors to agree to the same.
Held, that no
for life,

—

4.

5.

6.

7.

—

36

53

54

56

—

cause of action accrued therefrom to the insolvent against the

Fote vs. Wood
..
..
..
..
..
In an action to set aside as an undue preference a transaction between a partnership and a creditor of the firm, it must be
shown that the persons injured were creditors of the firm, and
CommaiHe's
not a private creditor of one of the partners.
..
..
..
.,
Trustee YS. Van der Byl & Co. ..
defendant.

8.

It

9.

not sufScient ground

is

trustee, that there is a dispute

for setting aside the election of

64

74

a

between one of the creditors and

the trustee as to such creditor's claim on the estate. It must be
shown that the person elected as trustee is disqualified by having
an interest opposed to the interests of the creditors generally.
10.

..
..
..
..
Stewart & Co. vs. Brink's Trustee
Aninterestimderawill, although possessionoftheproperty
is deferred, vested in the wife of an insolvent, to whom she is
married on community of property, is an asset in her husband's

estate.

Be

Villevs. Theunissen

..

..

..

..

161
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—Though

a plaintiff is not entitled, without an order
to that effect, to take out a writ of execution upon a judgment
in a case in which an appeal would lie to the Pi ivy Council, yet
where it was alleged that defendant was parting with his property

Interdict.

an

interdict in restraint

was granted.

Benning

— See Provisional Judgment.
—See Magistrate.
Jdstice of the Peace. — See Special Justice

vs.

Thomas

..

Judgment.

J0RISDICTION.

S.

C—Vol. VIII.

of the Peace.
*

47
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— Service on.— See Summons.

Lanblobd and Tenant.

—

To a claim for ejectment and for
damages, pleas setting up lawful possession, and in case that
should be insufBcient, a tender, Held, ^inconsistent pleas.

—

Durham,

vs. Feiser

&

8

Co

If a landlord fails to place his house in a proper state of re-

2.

pair the tenant can only require an abatement of the rent to the

extent to -which he has been deprived of the means of enjoying
the occupation of the house, or has been put to actual expense in
placing it in a habitual state of repair.
..
Sensley vs. Clear

Where

3-

repairs, it is necessary to

of the

89

the tenant claims special damages from want of

show

either that the landlord

material defect in the building causing the

knew
special

damage, or else, from the nature of his profession or occupation, ought to have been aware of it.
Ihid.
Libel. See Defamation.
Liquid Claim.— See Set-off.

—

—

Liquidation Account. Where a creditor had lodged objections to a
Liquidation and Distribution Account, an application by the
Trustee for the creditor to show cause why the objections should
not be expunged, refused with costs, the Trustee failing to
satisfy the Court that the objections were wholly invalid.
Anderson's Trustee

—

vs. Gairncross

..

LocATio CusTODi^. See Agent. Carrier.
Lost Pkomissoby Note. See Promissory Note.
1.

Magistbate.

—

..

..

..

5

Evidence.

—^Where a judgment given in the Magistrate's Court

was re-opened, a mistake in the record,
32nd Eule of Court
instead of under the 29th Eule, Held, not to vitiate the proceedings.
Van Niekerk's Assignee vs. Soussouw
..
..
Where provisional judgment had been given by the Magisin default of appearance

stating that action was taken under the

—

•2.

trate against a defendant in default, such defendant

may

9

apply

to re-open the case under Eule No. 29, Schedule B, of Act No. 20,

3.

1856, without waiting until a writ of execution has issued. Ihid.
counter-claim for unliquidated damages for an amount

A

exceeding the limit of the Magistrate's jurisdiction cannot be
pleaded in compensation against a liquid claim within the jurisdiction, so as to oust the claim in convention

of the Magistrate.
4.

Smith

vs.

Bamslottora

from the jurisdiction
..

..

..

In an action against a Magistrate for malicious prosecution,
the Magistrate succeeded in justifying his conduct by the 46th
Eule of the Magistrate's Court, but was refused his costs, as he
had acted in a high-handed, manner. Wolstenholme vs. Boyes

98

:

Maintenance.

—Judgment, at the

175

suit of the mother, given against

executors for maintenance of an illegitimate child, of which

the deceased

Executors
1.

Malice.

.,

was putative
..

—In an action

..

father.

Kramer

..

..

vs.

Findlayh
..

..

law presumes the existof publication of defamatory

for defamation, the

ence of malice from the mere fact

..

51
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matter ; and it lies on the defendant to disprove malice. If he
shows that the words were used on a privileged occasion, he so
far rehuts the presumption of malice as to throw on the plaintiff
the burden of proving express malice. If the defendant proves
that the words were true, he does not completely rebut the
presumption of malice unless he avers and shows that some
public benefit was to be derived from the publication.
2.

Brinh
Malice.

Botlia vs.

,

—Although the defendant was influenced by actual malice

118

in laying a criminal charge against the plaintiff, yet, as

reasonable and probable cause, he

an action

for

damages.

Be Kock

he had
was held not answerable in

-vs.

Uys.

..

..

.,

184

See Defamation.

3,

Malicious Prosecution.

— See Execution.

Magistrate.

— See Agent.
IMarriage. — See Husband and Wife.
Master.— Rule of Court No. 113, requiring the Master, before the
Mandatory.
1.

immoveable property taken in execution, to fix a reserve
below which the property shall not be sold, is compulsory,
and a neglect of this provision will invalidate the sale. 8. A,

sale of
price,

Association vs. Bolerts

Merger.
1.

„

..

„

„

.,

— See Servitude.
—A clandestine marriage with a minor, though

Minor.

be considered as having been
unless

60

made out of community

valid,

must

of property

community would be

the husband

is

for the benefit of the minor ; and
not entitled to any benefit which would accrue

from the wife's property.

Mostert vs. The Master

..

,.

— — See Will. Insolvency.
Minister. — See Defamation.
Misjoinder. — See Pleading.
Mistake. —Where on
2.

.,

See Ship.

2.

83

.

partition of certain property held jointly the

transfers did not correctly set forth the sub-division agreed upon,

the Court ordered the rectification of the transfers, not only as

between the

parties to the agreement,

sequent transferees,

original agreement of partition
torius"

Mortgage.

Executors

—The

-vs.

but also as between sub-

who had knowledge and

notice of the

and subsequent mistake.

Burger's Executors

Pre..

..

.,

114

hypothec of children upon the estate of their
deceased parent, held entitled to preference over a special bond
which had been passed by the survivor after the death of the

1.

tacit

Eiddingh yb, Boubaix
first dying.
.,
..
,,
..
Municipality. The town of Oudtshoorn consists of " dry and
" water " erven. The Municipal Eegulations provided " that
every erf under cultivation or for which water is required and demanded, and which shall be supplied from the public watercourse,

—

''

shall be lialile to be assessed for municipal purposes."

Held,

—

must be read in connection with
the Municipal Ordinance under which they were framed, and

that the Municipal Regulations

with the other Municipal Eegulations ; and that,

if

so read, all
h

2

36

;

XX
PAQS
the erven, whether dry or water erven, were rateable,
shoorn Municipality vs. Edmeades
..
..
..
2.

Municipality.— Though each "water"

erf

was,

by

Oudi..

184

registered

title, entitled to a share of the river water, where the water did
not flow down the watercourse to any such erf in consequence
of drought, and not from any default on the part of the Munici-

pality, Held,

— that

supply of water.

Mutual Will.— See

no damages were claimable

the non-

for

Ihid.

Will.

—
—

Negligence. See Agent. Carrier.
Neighbour, Service ou. See Summons.
Notary. A Notarial will, which had not been read over by the
Notary to the testator in the presence of the witnesses, declared
not to have been executed in due form. [But now see Act No.
Meiring vs. Meiring's Executors
3, 1878.]
..
,.
.,
Notice op Dishonour. See Provisional Sentence.

—

—

—

27

Objection to Liquidation Account.— See Liquidation Account.
Insolvency.

—

Onus of Proof. See Evidence.
Obdinancb No. 72.-^See A"(!complice.

Witness.

— See Execution.
1840.— See Gambling.
1843. — See Insolvency,
Parent and Child. —The husband presumed
104.

2,

6,

is

all

children born

in

necessary to rebut

wedlock,

this

to be the father of

and the strongest

proof

is

The uncorroborated

presumption.

evidence of the wife held insufficient, where there was possibility

of

access

by the husband,

paternity on the
though there was no

to fix

defendant, a person not the husband,

Abrahams
denial of intercourse by the defendant.
Periculum Kei Vendit^. See Sale. Excise,
Peril of the Sea. See Carrier.
" Person having an Interest." See Surety.

—

1.

tender,

3.

vs.

Adams

—
—To a claim ejectment and damages,
and
that should be
up lawful
Durham
Peiser &
Held, —

Pleading.

in case

inconsistent pleas.

85

pleas setting

for

for

possession,

2.

—

insufficient,

vs.

a

Co.

8

An

exception of misjoinder of two creditors of an insolvent
as defendants, in an action to compel defendants to carry out an
agreement of compromise, sustained. Pote vs. Liquidators
..
..
,.
..
..
,,
E. P. Bank and. Wood
In an action to recover goods belonging to the plaintiff,
which had bten obtained by a third person from the plaintiff
by means of false pretences, it is not necessary to allege in the

56

declaration that defendant had notice of the false pretences
it is necessary to aver that the goods were in the possession

but

of the defendant at the date of the inslitution of the action, or,
at all events, that hehadparteil with the possession fraudulently
or with notice of the owner's claim.

Philip Bros. vs. Wetz'ar

•

11

;

XXI
4.

Pleading.
tiff

—To an action
"He

the words,

but also

PAOB

defamation in speaking of the plainhas been brought up not only for perjury,
for

for rape," the defendant pleaded, first, the general issue

secondly, that the words were spoken and published without

malice and upon an occasion and under circumstances which
and thirdly, as to the words " He has

justified the publication

been brought

up

taken

exception

;

for rape," that the said

to

justification could

words were

the third plea. Held,

is distinct

that truth

and

from the

divisible

is

On

true.

a plea of

be pleaded with the general issue

plea of justification of part of the slander

part

— that

that a

;

good, where such

rest of the charge

;

and

not in itself a justification unless the words were
spoken for the public benefit. Botha \s. Brink
..
,.

Pledge.

is

—Where property which has been pledged and delivered to

the pledgee

is

destroyed, the onus

is

118

on the pledgee to show

that the loss resulted from no negligence or neglect on his part.

Lourens vs. Bu Toit
..
..
..
Policy of Assubance. Where an insurance

—

Insurance

Company

in

the

name

of an

..

is

his.

Company

that

acting for the plaintiffs in that behalf, no cession of the

policy

.2.

182

with an

agent and in

capacity as an agent, but with knowledge of the

he

..

..

is effected

is

required before plaintiffs are entitled to

recover.

Myburgh & Co. vs. Protecteur Fire Assurance Co.
7T- The condition on a fire policy that persons sustaining loss are
required forthwith to give notice to the Company insuring, and
. .

—

within three months of the

fire

to deliver a particular account,

accompanied by satisfactory proofs, is a condition precedent to
recovering on the policy
but where the Company, by repudiating liability on other grounds, rendered it nugatory to
send in such account, and were the cause of non-compliance
with the condition within the three months. Held, that they
were not entitled to plead such non-compliance as a defence to
;

—

the action.

Ihid.

— See Bei Vindicatio.
Post Caet.— See
Pbe-emption. — The Deed of Partnership
Possession.

Carrier.

of the Board of Executors
provided that when any person holding a share in the Board
shall cease to reside in the Colony, and shall not be the
registered proprietor of immoveable property therein, he shall,
on the 51st December next following, cease to be a shareholder.

The deed also required that any shareholder wishing to sell
should first offer his share to the Directors at the then selling
and should the Directors refuse to purchase, then the
sell to any approved person.
The plaintiff
ceased to reside in the Colony and to own property therein in
March, 1873, but, overlooking the provisions of the Deed of
Partnership, continued to hold his share and to draw the
rate,

shareholder might

.dividends accruing thereon.

In January, 1876, the Directors

discovered that plaintiff was no longer entitled to be a shareholder,

and

offered to purchase his share.

The

selling price in

152
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December, 1873, was £300, but in 1876
that

if

it

Meld,—

was £150.

tbe Directors decided to exercise their right of pre-emption,

the price to be paid by them must be that at which the share
stood when plaintiff ceased to be entitled to be a shareholder,

£300, and not £150, the price when they discovered
was no longer entitled to hold shares. Oriffiths vs.

viz.,

plaintiff

Board of Executors

—
Peesceiption. — The

..

..

..

..

.t

»

28

Peepeeence. See Insolvency.
Peejudicb.— See False Pretences.
company,
company.

for

plaintiff, in

The

necessitating

losses,

plaintiff, in

not sign the trust deed, nor were

plaintiff did

the shares ever delivered.

heavy

1863, paid £500 to a joint stock
receive certain shares in the

which sum he was to

The company afterwards sustaining
calls upon the shareholders, the

the year 1868, repudiated

was shortly

all liability.
His estate
and in 1868 and 1871 the

after sequestrated,

copipany proved upon, plaintiffs estate for the calls. After
had been re-vested with his estate in 1876, he obtained

plaintiff

judgment

setting aside the proofs.
Action was now (1878)
brought to recover the £500. Held, that his claim was barred,
as prescription ran from the date of the payment of the £500,
and not from the date of the judgment of the Court setting

—

Paterson

aside the proof of debts for the calls.

Sugar Co. ..
..
..
Peesumption. See Evidence.

—

—

,.

..

Umzinto

vs.

..

..

,.

M7

Pkincipal. See Accomplice. Witness.
Peincipal Case. See Provisional Sentence,
Peisonee. See Witness.
Peivate and Paetneeship Ceeditoes. See Insolvency.
The defendant and an attorney appeared
1, Peivileged Ocoasion.
before a Land Beacons Commission as agents for one of the
During the inquiry the defendant, in the
parties intertsted.

—

—

—

—

hearing of others, suggested to the attorney to ask the

who was a

plaintiff,

witness under examination, whether he had not been

brought up for rape. Plaintiff instituted an action for defamation, and at the trial it was admitted that plaintiff had many
years before been charged with rape, though he had not been

2,

—

Held, that as the occasion was privileged
and as no express malice had been proved, plaintiff was not
Botha vs. Brink .,
entitled to recover damages.
,.
,
A defamatory statement alleging the birth of an illegitimate
child, and subsequent concealment of birth, or infanticide, made
by a Minister about one of his Church members to a Resident
Magistrate, for the purpose of obtaining an extra-jadicial inquiry
tried for the offence.

—

Held, not .privileged.
In
not sufScient for a clergyman to say that he
conscientiously believed the statement to be true, but he ought
Dippenaar vs. Hauman „
to be prepared to prove its truth.
into the truth of the statement.

such a case

3,

it

is

Where a defamatory statement
occasion,

128

it lies

upon the

plaintiff to

is

made on a

privileged

prove express malice.

Ibid.

135
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Peivt Council.
given

—A defendant,

FAQB
against -whom judgment had been

than £500, the limit of amount fixed by the 50th

for less

section of the Charter of Justice, Eeld,

—

entitled to appeal to
the Privy Council in a case where the plaintiff claimed in his

declaration a sum exceeding £500.
Smith -vs. Davis ..
..
Pbocedueb. .See Insolvency. Master.
Though provisional sentence will not be given
1. Pbomissoby Note.

—

80

—

against the endorser of a promissory note unless there

is

a

notarial protest, or unless there is clear proof that in the place

where the endorser lived there was no Notary
protest, yet

2.

3.

in

the principal case

make the

to

non-notarial notice duly

proved would probably be sufficient to entitle plaintiff to
judgment. Stellenbosch Bank vs. Mader
,.
..
.,
The accused purchased a horse from the prosecutor, giving in
payment a promissory note, and at the time of purchase stating

he had money to his credit at the bank. The prosecutor, afterwards ascertaining that there were no funds at the bank, had
accused arrested and he was convicted on a charge of fraud.
Conviction quashed, as the prosecutor had parted with his
property on the security of the note, and as the note had not
been presented for payment it was not shown that prosecutor
..
..
had suffered prejudice. Queen ys. Foley
.,
To succeed in an action to recover the amount of a promissory
note which is not produced, there must be clear and satisfactory
proof of the loss of the document ; and as such promissory note
is negotiable, an indemnity may be required by the payee.
Sidlenbosch

Bank

Ys.

Brinle

—

..

..

..

..

..

Protest. See Provisional Sentence.
Where a judgment given in the Magis1. Pbovisional Judgment.
trate's Court in default of appearance was re-opened, a mistake
in the record, stating that action was taken under the 32nd Eule
of Court instead of under the 29th Eule, Seld, not to vitiate
Van NiekerKs Assignee vs. Boussouw
..
the proceedings.
Where provisional judgment had been given by the Magis2.

45

49

79

—

—

may

trate against a defendant in default, such defendant

to re-open the case under Bule

9

apply

No. 29, Schedule B, of Act

No. 20, 1856, without waiting until a writ of execution has
issued.
1.

Ibid.

Peovisional Sentence.

—Though provisional sentence

will not be

given against the endorser of a promissory note unless there is a
notarial protest, or unless there is clear proof that in the place

where the endorser lived there was no Notary to make the
duly proved
would probably be sufficient to entitle plaintiff to judgment.

protest, yet in the principal case non-notarial notice

Stellenbosch
2.

Bank

vs.

Mader

..

Provisional sentence refused upon a Bill of Exchange signed

by defendant, the Master

of a vessel,

drawn upon

his

owners

in favour of the plaintiffs, who were the ship's agents, for
necessaries supplied for the ship's use. Barry Nephews vs.

Wootton-

..

..

..

..

..

..

..

•
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XXIV.

— See Auction.
—See Defamation.
Eeasonable and Pkobable Cause —

P0BLIC Auction.
Public Benefit.

Is a good defence to an action

for.malicious prosecution, although, the defendant

DeKockvs. Uys

actuated by malice.

..

may have been
>>

..

..

184:

Eectification op Transfbe.— See Deed of Transfer.
Eei Vikdicat;o. In an action to recover goods belonging to the
plaintiff, which had been obtained by a third person from the

—

plaintiff

by iceans

of false prptences,

in the declaration that defendant

tences

;

but

it is

it is

not necessary to allege

had notice of the

false pre-

necessary to aver that the goods were in the

possession of the .defendant at the date of the institution ot the
action, or, at all events, that

he had parted with the possession
Philip Bros,

fraudulently or with notice of the owner's claim.
vs. Wetzla/r

—

..

..

—

Eelease. See Arrest.
Eent. See Landlord and Tenant.
Ee-opening Peovisional Judgment.
Eepaies. See Landlord and Tenant.

—

77

— See Provisional Judgment.

Eepudiation.— See Contract.
Uesebvation jn Geant. Ste Servitude.
Eesident Magisteate. See Magistrate.
EuLE OF CouET No. 8. See Arrest.

—
—
—

Nos. 36

& 37.— See Appeal.

110, 111, 113, 114,

;

115.— See Execution.

EuLES.OF Eksideki Magisteate's. Couet.

— See Magistrate.

—

Sale. The defendants, in March, bought certain 350 hogsheads of
Cape brandy from plaintiff, to be shipped as afterwards to be
directed, during the six months from April to September.
Before the shipment of the last 100 hogsheads, an excise duty
wa.', by Act of Parliament, imposed on all spirits then in the

hands of any dealer, payable by him within six months. The
plaintiff had all the brandy in store when the agreement of sale
was entered into, but had done nothing to distinguish from the
rest of his stock the hogsheads intended for defendants.

Held,

—

that defendants were not liable to pay the excise duty on the
.,
brandy remaining unshipped. Marais vs. Deare & Dietz
Sales in Execution. See Execution.
Salvage. The plaintiff's vessel, a schooner, took in tow the defendant's vessel, a sailing ship, which was lying disabled in the
open sea, and brought her to a place of safety, whence she was
afterwards towed into port by a tug, for which service £120
was paid to the tug. The defendant's ship, cargo, and freight
was valued at £16,000. The sum of £735 was awarded to
plaintiff for salvage services ; which sum was appropriated by
the Court as follows : £560 to the Owners of plaintiff's vessel,
£125 to the Captain, and £50 to the Crew. " Oeorgetta

—

Lawrence"

168

—

YS..'.'

Calcutta"

,

..

-.
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—In an action
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damages

done by a dog, it is
not necessary to prove that the owner knew the dog to he

Graham

ferocious.

Sequestratiok.

for

vs. Viljoen

— See Insolvency.

for injury

„

..

..

..

,,

126

Servant.— See Agent.
Service. See Summons.

—

1.

Servitude.

—A reservation

in the grant of a

the public to take fuel thereon,

farm of the right to

in the nature of a personal

and as there is no dominant
and no servient tenement, theft can be no merger. Van NiekerJc Ys. Wimble
..
..
..
..
..
..
..
Where a portion of a farm, in the grant of which there is a
rather than of a real servitude

2.

is
;

reservation of a right to the public to take fuel thereon,

on the express condilion that the purchasers

is

190

sold

have the
right of firewood to be cut only from a specified place, such
condition duly registered with the title is binding upon the
purchaser and his transferees. Ibid.
Set-off. A counter-claim for unliquidated damages for an amount
exceeding the limit of the Magistrate's jurisdiction cannot be
shall

—

pleaded in compensation against a liquid claim within the
to oust the claim in convention from the

jurisdiction, so as

jurisdiction of the Magistrate.
..
Smith \a. liamsboitoin
Shares. See Pre-emption.
Sheep Lease. Applicants hired from respondent a flock of sheep
under a lease for five years. During the currency of the lease,

—

9S

—

in consequence of reports as to the solvency of applicants, in

temporary absence from home and without their knowOn ex parte

their

ledge and consent, respondent removed the sheep.

application rule nisi granted, calling on respondent to

1.

2.

he should not restore the sheep, rule to operate as
interim interdict restraining respondent from leasing the sheep
toothers.
..
Swanepoel vs. Van der Eoeven
..
..
Sheriff. Service of a summons by a Deputy Sheriff, who was
the plaintiff in the case, held good. Reynolds vs. Jooste
..
Service of a summons on defendant's neighbour and land-

4

—

lord,

who

Beld,
3.

show

why

cause

—

A

said

he had been left in charge of defendant's
Van Druten ys. Williams
..

^bad service.

Deputy

1

affairs.
i.-

3

Sheriff, in execution of a writ against plaintiff,

attached certain goods of

plaintiff's in his store.

Subsequently

the Deputy Sheriff sold not only the goods attached, but also
other property of plaintiff's then found in his store. Plaintiff

by for eighteen months,
when he brought an action for illegal seizure. Held, that the
..
plaintiff was now barred.
Wolstenholme vs. Boyes
..
Ship. The attachment of a Vessel ordered, to answer a claim for
did not protest at the sale, and lay

1.

—

175

—

damages for collision but the Master of the vessel released
from arrest. Smith Ytt Davis
..
..
In cases of collision at sea, where there is negligence on only
one side, both the Roman Dutch Law and the English Law
;

2.

agree in holding that the negligent party

is liable

to bear his

54
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own damage and

also ttat sustained

by

tlie

other vessel.

In

any negligence on either side,
damage is borne by
the vessel upon which it happens to fall but by the Eoman
Dutch Law it is divided between both vessels. Where there is
negligence on both sides, by English Admiralty practice the
damage is divided between the two vessels but it is doubtful
under Eoman Dutch Law whether this rule holds good. In
cases of purej accident, without
by. English

Law

the cost of repairing the

;

;

cases of collision occurring in a harbour of this Colony, the
Court would, consider the ordinary practice of seamen, and
regulate its decision accordingly, and not search for the practice
of seamen as laid down in the old Dutch authorities; con^
sequently a vessel upon which another ship is drifting through
stress of weather should take reasonable steps to avoid a
collision.
In this case, the defendant's ship drifted through
stress of weather on to the plaintiff's vessel, which was lying
at anchor in the roadstead, and the plaintiff having veered
out cable and not having been guilty of any contributory negli-

gence, Eeld,

by

—entitled to recover one-half of the damage sustained

\_But see Act No. 8, 1879, section 1.]
Smith
Davis ..
..
..
..
..
..
..
..
In estimating the amount of damages to be awarded in the
3. Ship.
above case, the actual cost of repairs and the value of anchor
and cable lost were allowed, but not freight paid by the vessel
leaving the port of collision and transshipping cargo in another
port, nor the wages and keep of the crew during the period of

his vessel.

66

•vs.

—

detention for repairs, in the absence of proof that

it

was neces-

sary to proceed to such other port, or that freight would have

been earned

By

4,

if

the vessel had not been delayed.

Ibid.

the Bills of Lading certain goods shipped on a steamer

were to be delivered in good order and condition, accidents and

On transshipping the
goods into lighters at the port of destination, they were, without
any negligence on the part of the vessel, dropped overboard.
perils of the sea (inter alia) excepted.

Held,

—that the

vessel
vs.

5.

was not

case

liable.

came within the exceptions, and that the
Kaffrarian Landing and Shipping Go.

Donald Currie & Co. ..
,.
..
.,
The plaintiff's vessel, a schooner, took in tow the

..

-

99

.,

defendant's

.

which was lying disabled in the open sea,
and brought her to a place of safety, whence she was afterwards
towed into port by a tug, for which service £120 was paid to
the tug. The defendant's ship, cargo, and freight was valued
at £16,000.
The sum of £735 was awarded to plaintiff for
salvage services ; which sum was appropriated by the Court as
follows : £560 to the Owners of plaintiff's vessel, £125 to the
Captain, and £50 to the Crew. " Georgetta Lawrence " vs.
vessel, a sailing ship,

102

".Calcuttg,"

—

Slandbe. See Defamation.
Special Justice or the Peace. The penalty which the 2nd section
of Act No. 10, 1876, authorizes a special Justice of the Peace to

—

—
XXVll
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impose upon a witness for non-attendanoe, must in the first
instance be a fine, not to exceed twenty shillings and in default
of payment of the fine, there may he imprisonment not exceeding
fourteen days.
Spare diet cannot he added to the teim 'of imprisonment. Queen ys. Margaret Boom..
..
..
..
Spoliatob. Applicants hired from respondent a flock of sheep under
a lease for five, years.
During the currency of the lease, in
consequence of reports as to the solvency of applicants, in their
temporary absence from home and without their knowledge and
consent, respondent removed the sheep. On exparte appUcation
rule nisi granted, calling on respondent to show cause why he
;

—

10&

should not restore the sheep, rule to operate as interim interdict
restraining respondent from leasing the sheep to others. Swane-

poelvs. Van der IToeven
1.

Summons.

..

..

the plaintiff in the case, held good.
Serviceof a

2.

..

..

— Service of a summons by a Deputy

..

Sheriff',

Beynotds

..

vs. Jooste

..

1

summons on defendant's neighbour and landlord,

—

who said he had been left in charge of defendant's affairs. Held,
service.
Van Druten vs. Williams
.,
..
..
Quaere,
Whether a surety to the Master for the due
administration of an estate by an Executor Dative, is entitled,

bad
SuRBTT.

4

who was

3

—

under section 33 of Ordinance No. 104, as a " person having an
interest in such, estate," to summon such Executor Dative to
show cause why he had not lodged his accounts with the Master.
FryerMS. Van Zyl..
..
..
..
..
,.
..
SuEVivoE. See Will.

—

Tacit Hypothec.

—^Where

by

58

a mutual will of husband and wife,

the children were appointed fidei-commissary heirs, but not
entitled to the corpus of the estate until after the death of the
survivor," jffeM,— that the children

had a

tacit

hypothec upon

dying in respect of their fidei-commissary
inheritance.
That this tacit hypothec did not, during the lifeThat on the
time of the survivor, affect his half of the estate.
insolvency of the survivor, the children, minors, were entitled to
prove on his estate, preferently by virtue of the tacit hypothec
the estate of the

first

and concurrently
That the- children's

for the value of one-half of their inheritance,

for the value of the remaining one-half.

tacit hypothec was entitled to preference over a special mortgage
which had been passed by the survivor after tlje death of the
first dying.
Eiddingh vs. Rouhaix
..
.,
,.
„
Tender. See Pleading.
The Divisional Council of Cradock were empowered by
1, Toll.

—
—

statute to erect a bridge across the Fish River, and to establish a
toll thereat,

with the powers and privileges as to

by the Koads Act No.

9,

1858

;

close all fords across the river

toils

conferred

and were further empowered to
within two miles of the said

The appellant was convicted before the Magistrate of
contravening the 15th section of the Roads Act, in having
crossed the Pish River within two miles of the bridge, thereby
bridge.

36
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evading

payment

tlie

of

On

toll.

appeal, conviction quashed.

55

Threepence's. Vorster
..
..
..
..
,.
.,
Toll. Persons using a road on a mountain pass, on which road a
toll had heen placed, but who 1 efore actually reaching the toU-

—

2.

b^j turned oflf on a by-road bona fide and not
evading toll, Held,— not liable to pay toll
Ghristiani

..

..

fees.

—See Deed of
Teust Deed. — See Board of Executors.
Teustee. — Full commission cannot be charged on

Teansfeb.

purpose of

Colyn

159

Transfer.

1.

assets realised

in an insolvent estate both by the provisional trustee and

the permanent trustees.
It is not sufficient

2.

vs.
>.

..

..

..

..

..

for the

In

re Stock's Estate

ground

for setting aside

an insolvent estate, that there

trustee in

is

..

..

by
..

53

the election of a

a dispute between one

of the creditors acd the trustee as to such creditor's claim on the

must be shown that the person elected as trustee is
by having an interest opposed to the interests of the
generally.
Stewart & Co. vs. BrinKs Trustee
..

It

estate.

Z

disqualified
creditors
:

1.

—

161

Teuth. In an action for damages of defamation, the truth of the
words used is an ingredient, and a very important ingredient, in
the defence but unless advantage is to be derived from the
;

publicity of the charge the defendant cannot rely for his defence

upon the truth

2.

——

alone.

Brink

..

„

action to set aside as an

undue

Botha

vs.

..

118

See Defamation.

Undue Peeeeeence.

—In an

prefer-

ence a transaction between a partnership and a creditor of the
firm, it

must be shown that the persons

injured were creditors

of the firm, and not a private creditor of one of the partners.

Commaille's Trustee \s. Van der Byl & Co
Unkehabilitated Insolvent. See Insolvency.
UsuFEUCT
See Fidei Commissum. Will.

—

—

„

..

..

74

—See Ship.
— See Fidei Commissum. Will.
of a
VoLtTKTBEE. — The

Vessel.

Vestikq.

civil arrest

Volunteer, set aside.

Laurence

debtor, going to the front as a
vs.

Oray

.,

..

..

12

—?ee Municipality.

Water Eeven.
1.

—

Will. A. notacial will, which had not been read over by the
Notary to the testator in the presence of the witnesses, declared
not to have been executed in due form. \_But now see Act No. 3,
..
..
..
Meiring vs. Meiring's Executors
Where by a mutual will of husband and wife the survivor and
children were appointed the heirs of the first dying, on condition
that the survivor be allowed to keep the whole of the joint
estate under his or her sole control, and to remain in free and
undisturbed possession thereof for life, and on the death of the
survivor the joint estate to be equally divided amongst the

1878.]
2.

.

27

XXIX
FACE

—

children, Held,

that, as to the half share of the joint estate the

survivor was not a mere usufructuary, but the fiduciary heir, the
children being fidei-commissary heirs, entitled to the corpus of

the estate after death of the survivor.

hypothec upon the estate of the

tacit

their fidei-commissary inheritance.

That the children had a
first

That

dying in respect of
this tacit hypothec

did not, during the lifetime of the survivor, affect his half of the

That on the insolvency of the

estate.

survivor, the children,

minors, were entitled to prove on his estate, -preferently by virtue
of the tacit hypothec for the value of one-half of their inherit-

and concurrently for the value of the remaining one-half.
That the children's tacit hypothec was entitled to preference
over a special mortgage which had been passed by the survivor
after the death of the first dying.
Eiddingh vs. Bouiaix
.,
Will. Parents by mutual will bequeathed certain property to a
child subject to a condition that the same should not be alienated except to a descendant, and then for a certain fixed price.
The child sold and transferred a portion of the property to a
stranger who was aware of the conditions of the will.
The child
afterwards became insolvent, and his trustee attempted to sell the
remainder of the property. At the suit of a grandchild (who
had obtained the consent of all the others interested under the
will) the sale and transfer to the stranger was set aside upon
payment of the value of the permanent improvements effected
by such stranger and the trustee of the child's insolvent estate
ance,

3.

—

36

;

directed to transfer the property to the grandchild, or other duly
qualified purchaser, According to the terms

Lange

will.

4,

vs. Scheepers

..

and conditions of the
..

..

..

..

fidei-commissary legatee

is

is

not transmissible to his heirs in case

In re Zipp ..
..
..
husband and wife bequeathed certain
the death of the survivor, to their children, and

of his predeceasing the fiduciary.
5,

92

bequeathed to one person after the
death of another, who himself takes a life interest, an important
question arises, whether a fidei commissum or usufruct was
Where the person having the life interest is a mere
created.
usufructuary, the legatee has a vested interest ; but where the
person having the lile interest is a fiduciary, the interest of the
In cases where property

When, by mutual
property, after

132

will,

—

the survivor claimed the hare usufruct, Seld, that the property vested in the children immediately on the death of the first
dying, the period at which the children were entitled to possession being postponed.
6.

Ihid.

A bequest to a child subject to
sum

the burden oi fidei commis-

in favour of legal descendants, giving a

life

interest to the

and her husband, vests in the grandchildren alone at the
death of the child, though possession is deferred until after

child

the decease of her husband.
1.

—

Be

Ville \s.

Theunissen

..

..

Witness. A prisoner, after he has been produced as a witness for
the Crown, and has submitted to be sworn and fully answered
all lawful questions put to him, is protected, by section 10 of

171

XXX

No

Ordinance

from punishment

72,

for

the offence, either as

..
Queen \s. September .,
..
Witness. The penalty which a Special Justice of the Peace may
impose under the 2nd section of Act No. 10, 1876, upon a witness

principal or as accessory.

2.

—

must

for non-attendance,

76

in the first instance be a fine, not to

in default of payment of the fine,
he imprisonment not exceeding fourteen days. Spare
diet cannot be added to the term of imprisonment.
Queen vs.

exceed twenty shillings
there

and

may

Margaret
Wkit.^

;

Boom

..

—See Execution.

,.

.,

.,

..

..

..
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CASES
DECIDED

IN

THE SUPEEMB COURT,
1878.
VOL.

VIII.

Betnojods
/Service

of Summons.

vs.

PART

I.

Jooste.

—Deputy
— VnrehabiUtated
—Civil Imprisonment.
Sheriff.

Insolvent.

Service of a

summons hy a Deputy

Sheriff,

who was

the

plaintiff in the ease, held good.

Decree of

civil

imprisonment granted against an imreha-

hilitated insolvent

for a

debt incurred since the sequestra-

tion ajnd hefore the final liquidation of the estate.

Some time

after the sequestration of his estate, but before

had been finally liquidated, the defendant Jooste brought
an action against Reynolds for damages for an alleged
personal injury. Jooste failed in the action, and judgment
was given against him with costs. Reynolds took out a
writ on this judgment, to which Jooste made a return of
vmlla bona. Reynolds now sued for a writ of ciyil imprisonment. The return to the summons shewed that it had been
it

Vol. VIII.— Pakt

I.

B

isys:

^

F°b.\.'

Eeynoidst
Jooste.

—

served by Eeynolds in his capacity as

jan-^ia

^!^'-'
Keynolds

Deputy

Sheriff of the

district.

vs.

Jooste.

De

Villiees, C.J.

in a ease to which

he

Can

:

is

a

Deputy

a party

Sheriff serve process

?

Stockenstrom, A.O., for the plaintiff Eeynolds, referred to

the 27th section of the Charter of Justice which required

made by the Sheriff, personally
The defendant appears in person.
service to be

De
The

Yilliers, C.J.

:

The High

or

by deputy.

Sheriff takes the risk.

be held sufficient. But have you any
authority for imprisoning the defendant in respect of a
liability incurred after insolvency, without proof that the
service

will

estate has been liquidated

?

Stockenstrom, A.G., asked that the matter stand over.

Posfea (February

De
said:

1), after

argument,

Yilliers, C.J., in giving the judgment of the Court
The ordinary rule -is, that where there has been a

judgment, and a return of nulla bona, the plaintiff may sue
It is then- for the
for. civil imprisonment of the debtor.
debtor to shew cause why he should be protected from
imprisonment. On a previous occasion I pointed out to the
Attorney-General that there might be a hardship upon an
insolvent whose estate had not been liquidated to be liable
but, on further consideration, I am
to civil imprisonment
satisfied that^ whatever the hardship may be, the plaintiff is
not debarred from this remedy, either at common law or
under the Insolvent Ordinance. Persons to whom a lia^Dility
is incurred by an insolvent after his insolvency have no
right of proving against his insolvent estate, but are left to
Under the 128th section of
their ordinary legal remedies.
the Insolvent Ordinance they may, after the confirmation of
the plan of distribution, obtain a decree for a fresh
sequestration of his estajte, but it by no means follows that
they cannot obtain a decree of civil imprisonment even
It is not denied that
before the confirmation of the plan.
they may obtain a judgment and a writ of execution, and it
;

—

—

"

would seem to follow that {hey may follow up "their
judgment, upon a return of nulla hona, by civil imprisonment so long' as this means of enforcing a judgment is
recognised by law.
It might be said that there is no

is^s^-

Feb-

1.

.

Reynolds

w

jooste.

property to act upon, as all the insolvent's propeity vests in

but under the 49 th section he may hold, free
from the control of his trustee, property acquired in certain
ways after insolvency, but before the confirmation of the
his trustees

;

plan of distribution.

In the present case the defendant had
brought an action for damages for a personal wrong alleged
to have been done to him by the plaintiff.
If he had
succeeded in the action the damages would, under the 49 th
section, have been claimable by him, free from the control
of his trustee.
He has failed, and the judgment against

him

for costs

Is,

in

my

opinion, enforceable against

him by

civil imprisonment.

Decree granted accordingly, but execution stayed Upon
terms.
[Plaintiff's

Attorney,

De Kokte.]

Van Deutek
Sheriff.

vs.

—Summpns.^Service.

Service on defendant's neigJibour

had been
lad

The
.

left

and

landlord,

who said he

in charge of defendant's affairs,

—Held,

service.

Sheriff

.

Williams.

,

made the

following
° return on a

summons

for

^

provisional sentence :
" On the 8th January, 1878, 1 have duly repaired to the

residence of D.

any

W.

(the defendant),

and not finding him

or

of his household there, I have duly served the within

summons upon the

defendant's next door neighbour and

him a copy
Mr. D. W. has gone to Graaff
Keinet, and left me in charge of his affairs here. I will
forward the copy of the summons to him by first post.'
landlord,

M.

thereof, &c.,

0. D., personally, and delivered to

who

replied

:

'

B

2

ism.
Feb. 1.

—

*wuiii^.''"

^^^^ appeared for the plaintiff.

Feb.^1.

Van Draten us,
Williams.

>

X)e Villiees, C.J.

:

The

service

cannot be called on this return.
that D.

-was defendant's

defendant's power,

stands

it is

is

bad.

had stated

agent, or had produced to

might have been

it

The defendant

If the Sheriff

sufficient,

him

but as

it

mere hearsay.

Postea, defendant

was served personally, and judgment

given against him,
[Plaintifl'a

Attorney, BuissiNNfi].

SwANEPOEL

VS.

Sipohation.

Van

—

dee' Hoeven.

STieejp

Lease.

respondent a jloek of s7ie6p imder a
During the currency of the lease, in
consequence of reports as to the solvency of applicants, in
their temporary absence from home and without their

Applicants hired

from

lease for five years.

knowledge and consent, respondent removed the sheep.

On

ex parte application rule nisi granted, calling on respondent to shew cause why he should not restore the sheep,
rule to operate as interim interdict restraining respondent

from

Applicants Swanepoel and Erasmus had hired, under the

i8».

—

leasing the sheep to others.

?svs,

'

'

^van'Ser'"'

Hoeven.

usual form of sheep lease, a flock of 1000 merino ewes,
for a period of five years, from the 5th March,. 1877.
In

Octobcr, in consequence of the drought, applicants removed
the sheep from their own farm and hired grazing elsewhere.

A considerable

number of the sheep bad died from drought.
the 28th November respondent met applicants in the
village of Prince Albert, and said he had heard they

On

were about to surrender their estates, and that he would
Previously, respondent had entake the sheep away.
deavoured to induce applicants to alter the lease so as to
make the sheep removable at will, but to this applicants
Applicants denied their intention of
would not consent.
surrendering, and refused to gi\'e up the sheep.
In their
.

absence from

home respondent with

his servants

went to

their farm,

applicants'
said

and stating

to

Mrs. Swanepoel that he had

permission, drove

off

the sheep.

Eespondent

he had leased the sheep to one Botes.

Upington, for applicants,

now moved

1877.

Dec.

19.

1878.

Feb.

1

Swanepoel v

ex parte for a rule

Van

der

Hoeven.

upon respondent to shew cause why he should not

calling

forthwith restore the sheep, and in the meanwhile inter-

them

dicting him from parting with

Counsel

person.

submitted

any other
was an act of
might have to be settled

that

to Botes or

this

and whatever issues
between the parties, on the principle that sfoliatus ante
-omnia est restituendus, the sheep should be restored. Hh
cited Van der Linden, p. 419
Executors of Hav/pt vs. De
VilUers, 3 Menz., 341.
spoliation,

;

The CooET granted a

rule nisi as

prayed, returnable

1st February, 1878.
[Applicants' Attorneys, Faikbkidge,

[Note

Abderne & Scanlen].

The matter was not again mentioned, the

:

having come

Andekson's Tkustbe
Insolvency.

Where a

parties

to terms.]

creditor

— Ohjectimis

to

vs.

Caienceoss.

Liquidation Account.

had lodged objections to a Liquidation and
an application by the Trustee for

Distribution Account,

the creditor to shew cause lohy the objections should not be

expuMged, refused with

costs, the

the Court that the objections

The respondent
objections
filed

to

Cairncross lodged with the Master several

the Liquidation and

by applicant Hoole,

estate.

The

Trustee failing to satisfy

were wholly invalid.

Distribution Account

as Trustee of Anderson's insolvent

objections were lodged

in the beginning of

October, but no further steps had been taken by respondent.
Applicant upon notice now called upon respondent to shew

cause

why

the objections should not be expunged and the

account confirmed.

1878.

Feb.

4,

Anderson's
TriLStee vs.

Cairncross.

6
ISIS.
.

Feb.

Maasdorp, for the applicant, applied in terms of the
and Cole, for the respondent, read affidavits in support

4.

Andei'son'a

c^^"i:

notice,

of the objections.

De Villiees, C.J. Under the 111th section of the
Insolvent Ordinance any person objecting to the Liquidation
and Distribution Account is bound to come to the Court and
:

substantiate his objection. In the present case the respondent
has lodged objections, but has not yet come forward, and the
applicant has called upon him to shew cause why his
objections should not be

expunged and the account confirmed.
under such circumstances the trustee ought clearly to
convince the Court that the objections are wholly invalid.
In the present case the trustee has failed in showing that

Now

these objections are not good. True', that one of them has
been withdrawn, but I do not think that therefore the Court

must

necessarily grant this application.

The

affidavits

do

not give a sufficiently clear explanation to enable us now tb
expunge the other objections ; and the best course will be
to refuse this application, leaving
to

move

it

to the creditor hereafter

the Court to substantiate his objections.

course, proceed without

Denyssen,

J.,

&

He must,

of

undue delay.

FiTZPATEicK,

J.,

concurred.

Application refused accordingly, with costs.
Attorney, Van Zyi.
CApplicant's
Bespondeut's Attorneys, Fairbeidge,

Queen
Assault.

"|

Arderne & Scanlen. J

vs.

Jackson.

—False Imprisonment. — Criminal Action.

and tied the hands of complainant,
him of having stolen tlieir property. Complainant was innocent, and the evidence did not disclose
that appellants had reasonable grounds for acting on

Appellants

arrested

suspecting

their

suspicion.

A

criminal conviction of appellants

hefore the Magistrate for assault, sustained.

The appellants, Jackson &

Cloete, had been charged before

the Magistrate of Malmesbury with assaulting one Nicodemus
and two other lads, and were found guilty
and sentenced to
D
J
pay a fine of £2, or in default fourteen days' imprisonment.
Against this conviction they now appealed.
'

It appeared that the appellants were coming to town from
JMalmesbury, when they lost a bag. Keturning along the
road to the spot where the bag had been dropped, they saw

,

,

two boys whom they questioned about the bag. They said
they could point out the boys, by whom the bag was taken,
and thereupon pointed out two other boys, one of whom ran
away. Appellants arrested the three boys, and tied their
haLds and took them to a house in the neighbourhood. The
bag was afterwards recovered^ when it was found that it had
been cut open and some of its contents abstracted. There
was nothing to connect the three boys with the theft, and
they denied all participation in it.
The appellants had
their dogs with them, and one of the party fired a gun when
the other boy ran away.
Upingion, for the appellants, contended that as they had
acted bond fide in arresting the boys, and upon reasonable
grounds of suspicion, any such assault as was committed ia

making the

arrest did not justify a criminal prosecution.

In England

it

had been

laid

down

in Gcyivard ts. Baddeley

(28 L.J., Exchr., 260), that in order to constitute an assault
and battery punishable by the criminal law, the act

complained of must be done with a hostile intention.
Counsel cited this case to shew that a distinction existed,
depending on the hostile intent, between an assault punishable criminally, and one which gave rise only to a civil
action for damages.
In this case there was no police to
whom an appeal could be made, the property was lost, and
the acts and conduct of the boys were highly suspicious.
Ordinance No. 73, section 15, authorized an arrest by a
private person upon reasonable suspicion, though at the peril
"of such private person if the accused be innocent.
peril was a civil

and

[De Villiebs,

C.J.

tying the boys' hands
violence than

is

liot

?

a criminal

But what

:

If he acted hona fide

would only

necessity was there for

Is a person not liable

necessary

That

liability.

who

uses

more

?]

and without hostile intent, that
damages in a civil suit.

affect the question of

Stoclcenstr'cm, A.Q., for the

Crown, supported the conviction.

18?8.

—

Feb.

„

Queen

4.
,
vs,

.Jaekson.

—

Feb.

Queen

4.

vs.

Jackson.

He 'v^buld

nbt pretend t6 dfeny the fight of a private person
on suspicion, but it was necessary for such person
to have reasonable grounds for acting, and also he must not
be guilty of unnecessary violence. If he was, he was liable
to arrest

criminally as well as civilly.

Here there was both an
absence of reasonable grounds of suspicion and also unnecessary violence used.

De

The Sole question we have to
whether the appellants had reasonable grounds
for believing that the three boys had committed this theft,
and we are of opinion they had not. The evidence shews
that the boys were frightened by the appellants' dogs, and
by the shot fired by Cloete, and under such circumstances
they might be frightened into saying anything. But as a
fact these boys were guilty of nothing to justify their arrest.
There were no reasonable grounds for the arrest, the
appellants acted in a very high-handed manner, and the
Magistrate was justified in convicting them of assault.
ViLLiERS, CJ.i

consider

is,

FiTZPATRloK,

J.,

concurred.

Appeal dismissed accordingly.
[Appellants' Attorneys,

Faikbridge, Aki^erne

DUEHAM
Ejectment.

To a claim for

VS.

8e

ScaioiEN.]

PeISEE

&

Co.

—

ejectment

Inconsistent Pleas.

amd for damages, pleas

lawful possession, and in case that should he
inconsistent pleas. •
forager,— Held,
1878.

Fob.

claimed

the

right

of

wp
a

possession

of

certain

4.

Durham vs.
& Co.

Peisar

Plaintiff

setting

insufficient,

Government by one Barry, under
him by Barry of his rights, and prayed for eject-

property leased from the
cession to

whom he alleged were in unlawful
and also for damages.
Defendants first pleaded, save as excepted, the general

ment

against defendaints,

possession,

——

Then sj>ecially, the right of occupation under a
previous cession of Barry's rights to E. Durham, and from

issue.

him to Van der Byl & Co., and from them to defendants,
Then further specially, in case the foregoing should be
deemed insufScient, but not otherwise, a tender of £50
damages.
Plaintiff excepted to these pleas as being bad, inconsistent,

and embarrassing.
Upington (with him Bvdianan) supported the exceptions.
Stockenstrorfi, A.G., (with

him

Jones) for the defendants

contended that the pleas might be construed to apply to
different portions of the time the property had been in
defendants' occupation.

De
In the

Yilliees, C.J.
first

:

The pleas

are

totally inconsistent.

special plea the defendants justify their right of

Then they plead a tender, which is an
admission that the occupation which they justify in the first
plea is an unlawful occupation.
The exceptions must be

occupation.

allowed.

FiTZPATKiCE,

J.,

concurred.

Exceptions allowed accordingly, with costs

;

defendants to

have leave to amend their pleadings.
rFlainti<rs Attorneys,

TbedgolD & Hull. I
I. H. DE V1LLIEBS.J

LDefendantB' Attorney,

Van Niekeek's Assignee

vs.

Eoussouvv.

Resident Magistrate's Court Rules, No. 29 c& 32.

Re-qpening Provisional Judgment.

Where a judgment given in the Magistrate's Court in default
of appearance was re-cpened, a mistake in the record,
stating that action was taken under the 32nd Rule of
Court instead of under the 29th Rule,

—Held,

not to

vitiate the proceedings.

Where provisional judgment had been given hy the Magistrate
against a defendant in default, sudi defendant may apply
to re-jopen the case

under Rule No. 29, Schedule

JB,

of Act

^.^^\

^ t"
ireiser&co.

10
No. 20, 1856, without waiting until a writ of execution has

1878.
'

I

s.

vanNMcerk's

eSouw!'

The

plaintiff sued the defendant in the Magistrate's Court
Namftqualand for £16 16s. 3d. due on an account for goods
sold and delivered.
On the return-day, the 25th June,
defendant making default of appearance, proTisional judgment was granted against him with costs. On the 2nd
Jiily, and before a writ of execution had been taken out, the
for

defendant took out a summons calling on the plaintiff to
shew cause why the provisional judgment should not be
reversed.
When the matter came into Court, the Magistrate's record stated " Case re-opened under 32nd section of
Schedule B, Act No. 20, 1856, by the defendant." It was
proved by the defendant tbat his default was due to his not
having received the summons a sufficient time before the
:

The Magistrate
Defendant's agent then
pleaded that the claim was 'barred by prescription under the
3rd section of Act No. 6, 1861. No replication or evidence

return-day to be able to obey the same.

ordered the case to be re-opened.

being offered by plaintiff, the Magistrate gave absolution
from the instance with costs of the second proceedings only.
iPlaintiff

now

Gale, for

appealed."

the appellant, contended that the proceedings in

Defendant was
mistaken in moving under Kule No. 32, which did not apply.
According to the 29th Eule, which did apply, summons to
re-open a provisional judgment could not be taken out until
after levy made under writ of execution.
Buchanan, for the respondent, pointed out that the
summons to re-open did not mention any section of Schedule
B, and that the 32nd section was mentioned only in the
This was probably an error.
The
Magistrate's' record.
object of the 29th section was to fix a period after which a
provisional judgment became final, and it was not necessary
re-opening the case were wholly irregular.

to await execution before

moving

to set it aside.

urged that until a writ was issued, it did
not appear whether plaintiff intended to insist on his
judgment, and until that intention was shown, defendant
unnecessarily incurred costs by moving.
Cole, in reply,

Cur. adv. vult.

—
11

Postea (February 5),

.Fob^4.
5.

De

Villiees, OJ., in giving judgment, said In this case
the plaintiff sued the defendant in the Magistrate's Court
upon a certain account. The defendant did not appear, and
:

^J;°igJi*''Js''

kuussouw.

judgment was given against him. It afterwards
appeared that it was impossible for tlie defendant, considering the short notice he had, to have appeared to answer
the summons, and accordingly the defendant applied to have

provisional

the case re-opened, the summons being drawn in terms of
the 29th Magistrate's Court Eule. The Magistrate, after

being satisfied from the evidence that the defendant had not
had sufficient time to attend after service of the summons,
allowed the case to be re-opened. Unfortunately in the
Magistrate's record it is stated that the case was re-opened
under the 32iid section of Schedule B, of Act No. 20, 1856,
instead of the 29th section; but I do not think that this
mistake invalidates the proceedings. If the case was properly
re-opened, it does not matter whether the Magistrate
mentioned the 32nd or the 29th section.
The main
question which the Court has to consider is, whether, under
the 29th section, these proceedings could be re-opened. The
29th -Eule enacts that a defendant may at any time within
one month next after the levy made under any writ of
execution, issued by virtue of any provisional judgment,
take out a summons calling upon the plaintiff in the

shew cause why the judgment obtained by
Such a summons was taktn
reversed.
out in this case, but Mr. Cole objects to the validity of the
summons on the ground that it was not taken out after but
before the levy, and he maintains that under this 29th
section there can be no re-opening of the case until after
levy.
I think the Court must endeavour to give a reasonoriginal action to

him should not be

It surely cannot
be considered reasonable that a defendant who had not
received proper notice in the original action, should have to
wait till after there had been a writ of execution against his
goods and a levy, before being allowed to re-open the case.
I think the Legislature assumed the right to re-open the
case at any time after judgment, and in fixing one month
after levy, it was intended to fix a limit, after which the
In a case of this kind where
case could not be re-opened.

able construction to a section of this kind.

•

—
12
*^® ^"^^^ "^ ^^^ inferior Courts are silent, this Court, I

Feb'i
"

°-

.

^fflfii^^ss'^

Konssouw.

might fairly act upon the analogy of the practice of
the Supreme Court, and certainly in the Supreme Court, in
the case of a provisional sentence against a defendant, it is
open to the defendant at any time after judgment, without
waiting for execution, to enter an appearance, after which
think,

the plaintiff

is

bound

of the practice of the

Acting upon the analogy

to proceed.

Supreme Court, and considering that

mentioned in the Rules regulating the

this is a point not

Magistrates' Courts, I think this Court

may

safely hold that

the intention was that a defendant should have power at

any time

after provisional sentence has been given, to
reopen the case. The case having been re-opened, the
defendant's agent takes exception to th.e original summons,
pleading non-jurisdiction on the ground of prescription, and
it is clear, from the account annexed to the summons, that
the items mentioned -were debts incurred before 1869.
However, the Magistrate has not finally decided the matter ;
lie has simply given absolution, and if the plaintiff is in a

position to shew that there is reason why the Prescription
Act should not apply in the present case, it will be competent for him to issue a fresh summons, and then set up any

may

defendant's pleas he

replication to

present I think the Magistrate's decision

with

At

sustained,

costs.

Denyssen,

J.,

and Fitzpateick,

J.,

Appeal dismissed accordingly, with
rPlaintiff's Attorness,

Van

Ztl.

costs.

J

Latjeence
Arrest
civil arrest

concurred.

Beid & Nephew."]

L Uefcndant's Atturney,

The

be advised.

must he

Geay.

vs.

—Bule of Court No.
of a debtor, going

8.

to the

VolvMteer.

front as a Volunteer,

set aside.

ia7ii.

Feb.

8.

^ G™y! "

Buchanan,

for plaintiff",

moved

for the confirmation of the

arrest of the defendant, under Kule of Court No. 8, as a
debtor being about to leave the Colony.

,
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Defendant appeared in person, and, on oatb, stated he was
going to the front as a volunteer.
It appeared that plaintiff, in his first affidavit, stated the
defendant, who was indebted to him in a considerable sum,
had enrolled himself for service in the Transkei, and was
about to leave for the seat of war.
The Eegistrar
refused on this affidavit to issue a writ of arrest.
Thereupon plaintiff amended his affidavit, and made a distinct
allegation that defendant was about to leave the Colony.
A
writ was then issued, and defendant arrested.

De

Villiees, C.J. : This arrest must be quashed, with
The Eegistrar very properly refused to issue the
writ on the allegation that the defendant was " going to the
seat of war."
The writ, however, was allowed to issue when
the plaintiff added the words that defendant was going out

costs.

Now defendant has been put on oath, and
he is not going out of the Colony as far as he knows,
but is only going to the front as a volunteer. It is contended for the plaintiff that the military operations are
extending beyond as well as within the Colony. But we will
only look to the proximate cause of defendant's departure,
which is to go to the front. We cannot assume that he is
going out of the Colony, he may, in fact, never cross the
border.
Under these circumstances we cannot allow him to
be arrested.
of the Colony.
states

Dentssen,

J.,

and Fitzpateick,

J.,

concurred.

Arrest set aside accordingly.
[Plaintiffs Attorney,

W. BncHAUAK, Jdkb.]

Bolus Bros,

Cape Commeecial Bakk,

vs.

Brokerage.

—Bill of Exchange,

The plaintiff, who was Jcnown

Banh

to he

a

to the cashier of the defendant
furchased from the cashier for a
of exchange on London. Plaintiff

hroTcer,

customer certain

hills

delivered to the cashier

a

broJoer's note,

in which it was stated

y^y%
Feb. 8.
Laurence
^''^^

vs.

—
14
tJmt the seller

reading the

was

basket, saying it

pay

fay

Irolcerage:

was

threw

all right.

the hroJcerage, as they

it

The

cashier, without

into the waste-paper

Defendants refused

had not engaged

to

plaintiff, hut

that plaintiff was entitled to claim brokerage from

HelH,^
the

to

hroJcer's note,

Bank.

1878.
Plaintiff,' a member of the firm of Bolus Bros.,' brokers,'
Feb. 12.
sued the defendant Bank in the Magistrate's Court of Cape
„
Bolus Bros. DS. rn
ni /\ i
i
i -ii
i?
capecomTown for £10
brokerage
° on the sale of certain bills oi
,

—

,,

mercial Bank.

.

exchange on London.
It appeared that L.
applied to the

Bank

&

Bank, had

Co., customers of the

directly for exchange on London, but

were informed by the cashier that he was not a

seller for

Thereupon L. & Co. employed plaintiff, who
the
cashier, and after some difficulty persuaded
to.
went
him to sell the exchange wanted. The .cashier knew
plaintiff was a broker, and that he was not purchasing for

that mail.

Plaintiff afterwards

himself.

made out the

usual broker's

and delivering to the cashier the seller's note in
On a
which it was stated "seller to pay brokerage."
subsequent occasion plaintiff also purchased exchange on
England for a customer, and delivered a similar broker's
The cashier stated that he did not need to employ a
note.
broker, as he could always sell direct to customers, and that
he had not sought or employed plaintiff to sell. exchangeFurther, that he had not read the clause in the broker's
note about " seller to pay brokerage," but on receipt of the
note had thrown it into the waste-paper basket as unnecessary, saying it was all right. Evidence was also led,
showing that it was the custom of trade for sellers to pay

notes,

brokerage.
The Magistrate gave judgment for the defendants with
costs.

The

plaintiffs

now

appealed.

Stockenstrom, for the defendants and respondents, though

admitting that plaintiff was knowri to'the cashier to be a
broker and acting as such, supported the Magistrate's
The' transaction was an ordinary one over the
bank counter, and not a broking contract. The broker's note^

decision.

were not delivered at the time of the contract but afterwards. At most the broker's note was evidence only, and
did not necessarily >contain the contract. There was no

15
practice established tliat defendants were acfustomed to pay

brokerage on exchange bought from them.

The Bank had

18J8.

Feb.

12.

noln% Bros.

vs.

no reasonable expectation that it would be charged broker^^^^^^^^^
age, and there was no necessity for a broker's interrention.
The purchaser had employed the broker, not the seller.
Upington, A.G., for the plaintiffs, was not called upon.

De

Villiebs, C.J. In this case respondents' Counsel has
admitted that Bolus, in purchasing these bills,
and in inducing the cashier to sell them, acted in the
capacity of a broker, and that it was known to the cashier

very

:

fairly

that he was not purchasing the bills for himself. After the
transaction was completed, the broker prepared the. Usual
broker's notes, and sent one to each party. The cashier of

Bank says that when the seller's note was handed to
him he said "all right," and threw the note into 'the wastethe

He

paper basket.

he did not think the- broker's -note
I think this case must
it.
be decided upon the broad principle that where in the
course of mercantile business a person receives a broker's
note and does not repudiate it, he is bound by the contract
bntered into on his behalf. If the cashier objected to any
of its terms, he ought to have returned the note or told
plaintiff within a reasonable time that' he did notapprove" of
jt.
Upon the face of the broker's note, which was on a
printed form, it is expressly stated that the seller was to
pay brokerage and the evidence of custom is all one way,
that by the custom of Cape Town sellers pay brokerage.
Whichever view is taken, whether as an express contra,ct or
as a contract implied from custom, it is clear the Magistrate's decision is wrong, and must be reversed with costs.
said

necessary, but he did not return

,

;

Dentssen,

J.,

and FiTZPATEiCK,

J.,

concurred.

Appeal allowed accordingly, and judgment entered for
for £10, with costs in this Court and in the

plaintiffs

Magistrate's Court.
rAppellants' Attorney, Van Ztl.
LEespondents' Attorneys, Berrang£

"|

& Sos.J

;

—
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Thomas
Loeatio' Oustodias.

vs.

—Post

Benning.

Cart,

—Negligence,—

Costs.

Defendant was plaintiff's agent, to hook and receive parcels to
he forwarded hy plaintiffs post carts.
A hox of specie was
delivered hy a

Banh

to

post cart, hut the hox

defendant

was

to he

forwarded hy

the

stolen hy defend<mt's servant

hefore it could he delivered to the post cart driver.

The

Badk

sued for and recovered the value of the specie from
Held, that wider the circumstances there
plaintiff.

had heen negligence in the care of the specie and that
defendant was liable to plaintiff for the loss thereof hut
not for the costs incurred in the suit brought hy tM
Bank.
Semhle,

— That

in as

much

as defendant was not a mere

depositary, hut also a mandatory, whose duty

it

was

to

deliver parcels received to the driver of plaintiff^ s carts,

defendant would he

liable to

make good any

loss

sustained

through any default either of himself or of his servants,
however slight,

The

1818.

Feb.

14.
16.

Thomas vs.
Beuning.

^

plaintiff sued in the

recover the

stolen

sum

Court of the Eastern Districts

of £4000, the value of a box of specie

by defendant's

servant, and

£182

lis. 2d., the

amount

of taxed costs paid to the Oriental Bank, the owners of the
specie, in an action brought by the Bank against plaintiff.

All the ma.terial facts and the pleadings are sufficiently
stated in the judgments below.
The case was heard at Grahamstown during the August
term, 1877, before Mr. Justice Smith, who delivered the
following judgment:

The declaration

states that

on the 11th

of July, 1876, the defendant acting on behalf of the. plaintiff,

reward to the defendant, received and took into his
custody a box containing £4000 in gold, the property of the
Oriental Bank, to be safely kept and taken care of by the
for

defendant and to be delivered by him to the plaintiff or his
servant on the 12th of July, 1876, for the purpose of being
conveyed by the plaintiff to Grahamstown, and there
delivered to the Oriental Bank.

defendant did not deliver the box to

It

then states that the
consequence

plaintiff, in

17
of which he was unable to deliver

,

it

at Grahamstown, and

Bank had brought an

that the Oriental

for the non-delivery,

action against hiia

and had recovered judgment

for

the contents of the box, and also the costs of the

£4000,

suit.

It

then concludes with a prayer that the defendant may be
ordered to pay the plaintiff the sum of £4000, and £182 the
amount of the taxed costs. The defendant has pleaded 1st,

—

the general issue ; 2ndly, that he did deliver the box to a
servant of plaintiff's ; 3rdly, that the box was stolen from

him without any

negligence on his part, and under circum-

stances which relieve

Upon

same.

him from any

liability to deliver

the

The defendant is
Kingwilliamstown, and for some

these pleas issue

is

raised.

a proprietor of an hotel at
|ime has acted as an agent to receive packages and book
passengers by cart from Kingwilliamstown to Grahamstown,
For so doing he received from the carrier a commission
of five per cent, upon the

He
in

amount charged

for

conveyance.

was, therefore, with regard to the care of packages,

the position of a bailee for hire.

The

fact

of

his

and does not affect his
right or liabilities.
The bailment was one of loeatio
custodim; the plaintiff the principal, hiiing the care and
being an innkeeper

is

accidental,

The obligation
of the defendant, the agent.
the defendant was under to the plaintiff wasj therefore, to
take such reasonable care in and about the custody of
attention

pai:cels,

and the delivery of them

as would be taken
business.

And

if

to the plaintiff's drivers,

by a prudent man engaged in the same
any parcels became lost on account of his

such reasonable care he would be liable to
compensate the plaintiff for the damages directly caused to
him by such loss. It is not suiificient to make such a bailee
liable, to shew that he has been guilty of negligence, but
you must go a step further and shew that such negligence
was tiie proximate cause of the loss. Such a bailee is not
liable for the theft, of his servant, unless he has been guilty
vf negligence. Such negligence may arise in several ways ;
tlius he may have allowed a man of known bad character to
have the care of the parcel, or, without knowing anything
about his servant, he may have allowed him to have improper access to it. But if he entrusted the delivery of a
parcel to a man who had been in his employ for some time
and whom he had reason to believe was an houest man, he
failing to bestow

Vol.
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Thomas Bs.
BennlnK.

would not be answerable.

own circumstances

Every case must tJepend upon

its

whether or not there has been
negligence. It is a disputed point as to whether a theft by
.^
»
,.
.
./
^
„
tj .3.
a servant is prima jaoie evidence oi negligence. Jrotnter,
Sir William Jones, Voet, and apparently the Roman' Law,
as

to.

.

down that

Kent and Story say that according to
and Story considers it by no
means clear that it was so considered by the Roman Law.
At any rate, he says, that it is quite clear that it was only
prima facie evidence, liable to be rebutted by proof of the
lay

the

it is.

common law

it

is not,

exercise of reasonable care by the bailee in the selection of
his servant (see Story on Bailments, sections 407, 338, 333,

38 and

39).

Let us now see how these principles are

applicable to the present case.

The

defendant,

it

appears,

had acted as plaintifl's agent for receiving parcels and
booking passengers for eight or ten years previously to
1876. In the month of April in that year the defendant
went to England, leaving his wife and daughter in charge of
the business, to which arrangement the plaintiff consented.
The banks had been in the habit of sending specie to be
forwarded by plaintiff's carts to Grahamstown. Their
practice used to be for the manager to call and engage
a bedroom for a clerk, who went in the evening to the
hotel, taking with him the box of specie, which was placed
in his bedroom, and he at once went to bed and locked the
The cart left at four o'clock in the morning, and the
door.
clerk either came down to Grahamstown ^vith the specie, or
sometimes, if he knew any passenger who was coming, he
put it under his charge. The Oriental Bank adopted a
much looser practice, and on the afternoon of the 11th of
July a clerk, accompanied by a coloured man, took the box
of specie containing £4000, the subject of the present
from
Miss Benning, and after seeing the coloured man place it
Mrs. and Miss
in Mrs. Benning's bedroom, went away.
Benning both swear that the box was safe when they went to
action, to the hotel, paid for the carriage, got a receipt

bed, and that about four o'clock in the morning, Poynting,

the barman, knocked at the bedroom door and said that the
cart was ready, that he then came in and took up the box
From that time
for the purpose of carrying it to the cart.
Kippie, the driver, has
nothing has been heard of it.

sworn that he never saw

it,

and that

it

was not put into the

19
Poynting was taken up, charged with stealing the
and found guilty. During the time that defendant
looked after the business himself, he was in the habit of
always getting up and seeing the cart off. After he left for
Europe, his wife used to get up when there were passengers,
but when there were no passengers, as on this occasion, she
did not do so. There was a conflict of evidence as to

cart.

box,

whether the

was aware that specie was received at
ought not to have
received it, but ought to have sent the cart to, the bank for
it, and that if he did receive it he did so at his own risk;
However, I think he did not really trouble himself about the

the hotel.

plaintiff

He now

states that defendant

matter, and the truth is contained in what he himself said :
" The money had been carried safely so many years that no

remarks had been made.
said until after the loss."

On no
At any

occasion was anything

rate I do not think there

was any understanding that defendant was not to receive thei
specie on the contrary, I believe that he must have known
that it was taken by the cart from the hotel. Great stress
was laid upon the carelessness in placing so large a sum in
the bedroom, which was so situated that anyone could easily
enter it and remove anything from it it being contiguous
to the public billiard-room and the windows adjoining the
public yard. On the other hand it was said that it was the
safest place in the house, and it was proved that Mrs.
Benning had at the time some £800 in one of the drawers in
the room, and that she had been in the habit of keeping
money there. I do not think this affects the defendant's
liability.
If he chose to be negligent about his own
property, that would not free him from liability for loss,
;

;

occasioned by the same negligence to the property of
another person, by whom he was paid to look after it. But
then, assuming that defendant did not exercise ordinary
diligence in allowing the box to be placed in the bedroom,
If the box had
still it was not this act that caused the loss.
been locked up in an iron chest it would nevertheless have

The delivery to Poynting
been delivered to Poynting.
then, having been the proximate cause of the loss, the simple
question seems to me to be, was the defendant guilty of
negligence in entrusting the box to Poynting ? It appears
that Poynting had been first taken into defendant's employment some time in 1874, and after he had been in his
a

^^^4
•

i "-

Thomas

«!,

panning.
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1 5.

Thomas tis.

service

some ten months, a Mr.

Ellis,

son-in-law of

.

the

defendant's carrying on business as an auctioneer in premises

adjoining defendant's hotel, believing

man, recommended him to

Diamond Fields.

his

him

to be

an honest

brother to go up to the

He

then left defendant's employment and
The latter, was taken ill and had
to leave the Eields, some time in 1875.
Poynting, after
going to England for a few months, returned, and defendant,
who was also about to go to England, seeing him.in King^

went into

Ellis's service.

williamstown, and wishing to have a

again took

him

man he

could trust,

an advanced salary.
During his ten months' service neither tha plaintiff nor his
wife suspected him of; dishonesty, and they never heard any
one speak' ill of him, and no parcels had ever been lost
before.
His duties were to attend to the bar, and receive
the money, and pay it over at night, also to receive parcels.
The only occasion upon which Mrs. Benning thought the
proper amount of money had not been paid over, arose from
some misunderstanding on her part, and the next day
*he admitted that she had been wrongs Specie had been
received on several ocdasions during defendant's absence,
and placed in the room, and removed in the morning by,
Poynting, and had gone safely. I can see no reason, therefore, for imputing culpable negligence to the defendant for
having allowed Poynting to take the box, and I therefore,
think that defendant has made out his plea, that the
property was stolen from him without any negligence on his
part, and that my judgment should be for defendant, with
costs, excepting those arising from Mr. Innes having been
produce the record in
subpcenaed to
unnecessarily
Poynting's case, a copy of which is in the Solicitor-General's
office which the plaintiff's attorney would have admitted,
and if he had not, a certified copy might have been,
pbtained from the" Magistrate.

From

this

Cole (with

into

his service at

judgment the

him

plaintiff

now

appealedj^

StocJcenstrom) for the plaintiff

and appellant,

eontended that defendant, who was a bailee for hire, had
been guilty of gross negligence in nofr placing the box of
specie under lock and key, but leaving it simply deposited in
the bedroojn. It was immaterial whethjer or not defendant

—
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same cavie of it as he did of his own property.
There was also negligence in Mrs. Benning, who was representing her husband in his absence, not getting up in the
morning and seeing the box of specie properly delivered to
the cart driver. The exercise of ordinary vigilance would
Jiave prevented the theft.
The honesty of defendant's
servant Poynting had also been previously suspected. {Coggs
Story
vs. Bernard, 1 Smith's Leading Cases, 4th ed., p. 147
on Contracts, sec. 841, note 1 Story on Bailments, sees, 38)
39 Finucane vs. Small, 1 Esp., 315 ; Voet, 19, 2, 30 ; Van
der Eeessel, Th. 532 Big., 16, 3, 1 & 8).
Buchanan (with him Jones) for the defendant and respondent, supported the judgment on the findings of fact in
the Court below, viz., that the defendant had not been guilty
of negligence, and thatfnegligence was not the proximate
cause of the loss. In addition to above authorities Counsel
cited Story on Bailments, sees. 338, 407, 410
Cumin,
Manual of Civil Law, p. 260.

-tdok the

;

;

;

;

;

CW.
*

adv. vult.

.,,

Postea (February 15),

De

Villiees, C.J., in giving judgment, said The learned
after hearing the evidence, came
to the conclusion that the second plea had been made out,
and gave judgment for the defendant with costs. He found,
as a fact, that on the morning of the 12th July, the box was
duly delivered by the defendant's wife to a barman in
:

Judge in the Court below,

the defendant's service

carrying

it

or seeing

it

named Poynting,

for the purpose of

carried to the plaintiff's cart, and, if I

understand. the judgment rightly, the learned Judge also
found, or 'at all events took for granted, that Poynting, while

thus employed, took the opportunity of stealing the box
together with its valuable contents. Proof of Poynting's
conviction for the theft was admitted as evidence in this
base without any objection from either side; and, as the
trial

took

place

before

me

bound

at

the

Kingwilliamstown

add that I was perfectly
At the same Circuit
satisfied with the verdict of the jury.
Court an action was tried before me in which the Oriental
Bank Corporation sued Thomas as the carrier whose agent
had received the box for conveyance to Grahamstown, and
Circuit Court, I feel

to

ibw.
„

'

is'.

Thomas «».
'^''^'

;

^2
Feb'id
..

15.

laKniiMT*.
Benning.

-judgment was given for the Bank for the full value of the
contents with costs. The damages which the plaintiff in
this action seeks to recover from the defendants are, firstly,
the sura of £4000, being the value of the gold coins stolen
and secondly, the sum of £182 lis. 2d., being the amount
of the taxed costs paid by Thomas in the previous action.
Mr. Justice Smith held that the defendant was, in regard
to packages received by him for conveyance by the plaintiffs'
carts, in the position of a bailee for hire, that the bailment
was one of loeatio custodiee, the plaintiff, the principal, hiring
the care and attention of the defendant as agent ; that the
obligation the defendant was under to the plaintiff was to
take such reasonable care in and about the custody of parcels;
and the delivery of them to the plaintiffs' drivers, as would
be taken by a prudent man in the same business, that such
a bailee is not liable for the theft of his servant, unless he
has been guilty of negligence either by allowing a man of
known bad character to have. the care of a parcel, or by
allowing a servant about whom he knows nothing to have
improper access to it
that the delivery of the box to
Poynting was the proximate cause of the loss ; but that,
inasmuch as Poynting had been in the defendant's service
;

for ten

him

months previously without any suspicion attaching to

or without the loss of any parcels, the defendant's wife,

box to Poynting, was not guilty of such
a degree of negligence as to render the defendant liable
Now accepting, in the first place, the rules
in this action.
laid down by the learned Judge for defining the defendant's
jn delivering the

and for lilniting the degree of negligence for
which he would be liable, I regret to say that I cannot take
the same view as he did in applying those rules to the
present case. He appears to me to have lost sight of two of
the most important ingredients relied upon by the plaintiff
for establishing his case, namely, the great value of the box
and the «ase with which under the circumstances it could

obligations,

be stolen and concealed. It may well be that if the parcel
had been an ordinary one of no great value, the defendant
or his wife would hwve been guilty of only slight negligence,
if they had in the early, morning entrusted the whole supervision to their barman without rising out of bed themselves,
or getting one of the family to rise out of bed, to superintend the safe delivery of the parcels. But it by no means

;

2a
follows that they would be free from ordinary negligence,

isjk

a want of such reasonable care as would be taken by
a prudent man engaged in the same business, if they chose

Thomas »!.

that

is

„

ib'.

Bennlng.

to entrust the sole charge and custody of so valuable a parcel

as the one in question to the

reason they

may have had

hereafter refer to the
illustrations

same barman, however

to suspect his honesty.

Dutch Law

;

let

me now

little

I shall

give a few

"A

from American and English authorities,

man would not be expected,"

says Story (on Bailment, sec. 15)

" to take the same care of a bag of oats as of a bag of gold
of a bale of cotton, as of a box of diamonds or other jewellery

;

common -wood, as of a box of rare paintings of
a rude block of marble, as of an exquisitely sculptured
statue.
The value especially is an important ingredient to
be taken into cbnsideration u^on every question of negliof a load of

gence

;

for that

;

may

be gross negligence in the case of a

parcel of extraordinary value, which in the case of a common
parcel would not be

may
if

so.

The degree

of care which a

man

reasonably be required to take care of anything, must,

we are

at liberty to consult the dictates of

essentially

common

sense,

depend upon the quality and value of the thing,

and the temptation thereby afforded to theft. The bailee,
therefore, ought to proportion his care to the injury or loss
which is likely to be sustained by any improvidence on his
part."
So also Lord Tendebden, in the case of Batson vs.
Donovan (4 B. & Aid., p. 42) remarks " The degree of care
that a man may be reasonably required to take of anything
depends, in my opinion, upon the quality and value of the
thing and the temptation thereby afforded to theft. Magna
:

perieulo custoditur quod multis placet.

And it cannot, I

think,

be denied that a Small box cimtaining bank-notes or money
affords much greater temptation to theft than a parcel of
equal size containing less valuable articles, or a larger and
more bulky parcel of considerable value." In the present
case it was known to the defendant's daughter who received
the box from the Bank, to the defendant's wife, who took
charge, of it in her bedroom during the night and ordered
Poynting to remove it in the morning, to Poynting who
removed and stole it, that it was no common parcel, but
that it contained specie no less than seventy-live pounds in
weight. They must all have known that the driver Kippie,
an ignorant native who coijld neither read nor write, would

js7e.
!,
,.

'

IS.

Tho"^»«>
Benning,

be unable to compare the waybill \mih the number of parcels
placed in the cart, and that he would have to depend for his
information upon Poynting himself.
The defendant's wife
knew that the Waybill had been delivered to Poynting tlie
evening before, and that he, was aware that there were no
passengers for the cart, and that the cai-t would call for the
box in the early, morning before daybreak and yet, beyond
advising Poynting to remove the box, she took not the
;

slightest precaution for ensuring

its

safe delivery to

tlie

Before the defendant's departure for
Europe he liad been in the habit of getting up himself to

driver of the cart.

superintend the safe delivery of the parcels, and after his
departure she also generally got up, but occasionally she did
pot when there were no passengers booked for the cart. It

does not appear, however, that any boxes containing specie
had been sent on any of these occasions wlien she did not
get up.
On this particular occasion in question every
facility was provided, not intentionally, of course, but
tlirough carelessness, to enable Poynting to commit the
;

theft,

and he was not slow

in availing himself of

Much

it.

stress was laid in the course of the argument on the fact
that the defendant had never heard anything against
Poynting's character and that no parcels had ever been lost
before,
In this respect the present case i-esembles that of
Clarke vs. Earnshaw (Gow's Report, p. 30), tried at JVis«
,

'

Prius in the Common Pleas in the year 18X8. It appeared
jn evidence that the defendant was a watch and chronometer
maker, and that the plaintiff had entrusted to him a chrono-,
meter to be repaired. The defendant had in his service a
person by the

of Warren, who was eighteen years of
recommended to him, and always sle^pt

name

age, had been well

in his shop for the purpose of protecting his property in,
One night, however, Warren stole the chronometer,
it.

wi'h some watches, of which a part belonged
to the defendant and the rest to persons who had employed,
him to repair them. The articles stolen were deposited
and
in a drawer, which was affixed to the shop-board,
together

which was locked, but the lock of which h£(,d been forced.
The Chief Justice was of opinion " that the defendant was

bound to protect the property against depredations fromhis
those who were within the house. He had taken care of
securing
,it. jThe servant.
and
up
locking
by
own property
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in this case had been improperly trusted ; and the defendant,
was guilty of gross negligence in leaving him in the care of
the goods." It cannot be forgotten in the present case tliat
before Poyntiug entered the <lefendant's service he had
never occupied a position of great trust or responsibility;,,
and; that even while he was in the defendant's service his
position Was a very subordinate one, liis duty as barman,
being to account every evening for all moneys received at
the hotel bar during the day. In my opinion he was
irnproperly trusted and exposed to temptation, and the
defendant's wife, in allowing him to remove the box without
any contfol or; supgryision M»;hatQver, did not, under the

peculiar ciroumstdnces of this case, " take such reasonable
care in and about the custody of the box, and the delivery of
it

to the plaintiff's driver, as would be taken

man engaged

in the

same business"

by a prudent

I have thus far

assumed that tlie test of the defendant's liability is, whether
pr not he has been guilty of " ordinary negligence," that is, a
want of ordinary care and diligence. This would be the limit
of his liability by the law of England, and it is unnecessary,
in the view which I take of the facts of the case, to decide
the question whether by the law of this Colony the defendant
would not be liable for a less degree of negligence. At the
same time I am bound to point out that, according to some,
of the most eminent authoritieis.on the Roman Dutch Law,
a person in the position of the defendant is bound to use
more than ordinary care and diligence in the execution of
his agency and in the custody of articles committed to his
charge.. The defendant was not a mere depositary of parcels
booked for transmission, but he was also a mandatary whosci
duty as such it was to book parcels for the plaintiff's carts
and to deliver them to the drivers of the carts. Por the
performance of these duties he no doubt received a percentage
commission, but he did not on that account cease, under the
Koman Dutch Law, to be a mandatary (see Voet, 17, 2, 2).
Now Heinneccius, who is justly said by Stori/ (.Bailments,
§ 173), to be one of the rnost exact of jurists, holds that a,
mandatary is liable not only for fraud or deceit, but for
Ut non solvmi dolum, sed et
neglect, although very slight.
culpam, etiam levissimem, 'prmstare debeat (flism., Elem. Pand.,'
lib. 17, tit. 1, § 233).._ And_Zeei,in _his Gommentaries (17,
1, 9), maintains that a mandatary must make good any loss

isjs.
^l''' is!

Tholiils vs.

^""""s-
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^T' it

ThomM vs.
Bennin>r.

sustained by reason of fraud, or even the slightesi negligence,
on the broad principle that those who undertake to do any
business for another must be exact in the performance of
their duty, and are not free from blame if there has been
any neglect or default on their part. (Denique et damnum
reparet dolo, vel culpa quacunque, etiam levissimd, datum ; eo
quod aliena negotia exacfo officii geri dehent,nee quiequam in
eorum administratiqne neglectum ae declinatum culpa vacuum
est.)
And even where the contract is merely one of custody,
Voet maintains, on the authority of the Digest, that if the
depositary receives any reward for his custody he is liable
{Voet, 19, 2, 30
lllud monuisse
culpm levissimd nullam in hoe contractu prfestan->

for the slightest neglect.
Siiffecerit,

tionem

esse, nisi

mercedem

:

quds earn pacto in se receperit, aut pro custodid

aeeeperit.)

It is unnecessary, also, for the purposes

of this case, to enquire to what extent the defendant
for the acts of his servants

done

is liable

in the ordinary course of

their employment, independently of any negligence on his
I am clearly of opinion that the delivery of the box
Poynting, under tiie circumstances already detailed,
constituted such a degree of negligence as to render the
defendant liable in this action, and that the judgment of the
part.

to

Court below ought to have been for the plaintiff for the
of £4000, the value of the money lost; In regard to the
further claims for £182 lis. 2d., I am not satisfied that the

sum

was bound, for the purpose of preserving his remedy
against the defendant, to defend the action brought against
him by the Oriental Bank Corporation, and he cannot,
plaintiff

therefore,

now recover the

costs

of

decision of the Eastern Districts Court

that

action.

The

must be reversed, and

for the plaintiff for the sum of £4000,
with costs in this Court and in the Court below.

judgment entered

Denyssbn,
,

J.,

and Fitzpatkiok,

J.,

concurred.

Appeal allowed accordingly, with costs, and judgment
£4000 and costs.

entered for plaintiff for
rAppellant's Attorney, Moore.
LEespondent's Attorneys, Keid &

1

Nephew.J
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Meiring
Notarial Will.

A

notarial will, which

vs.

Meieing's Executoes,

—Execution.—Act No.

1878.

3,

had not heen read over hy

the Notary to
of the witnesses, declared not
have heen executed in due form. [But now see Act

the testator in the presence
to

No.

3, 1878.]

This action was brought to set aside a notarial will executed
isn.
™' 19.
late P. J. Meiring, senior, on the grounds, first, of incapacity at tlie time of execution and of undue influence
mi!''
^^''.
and secondly, of improper execution, inasmuch as the will
had not been read 'over by the Notary Public to the testator Mdrfngf Ixe™'°"'
in the presence of the attesting witnesses.
Evidence was
called at length on both sides as to the allegations of incapacity and undue influence, and also as to the practice of

by the

;

the profession in the execution of notarial wills.

Vpington (with him Leonard) appeared for the
and 8tochenstr6m, A.G. (with him Buchanan),

The

defendants.

plaintiff;

for the
following authorities were cited in argu-

ment: Van Leeuwen, Cen.

184 Voet, 28, 1,
Dutch Consultations,
vol. 3, c. 85, p. 174
vol. 2, c. 66, p. Ill
Van der Linden,
Merkwaardige Gewysden, vol. 1, case 25, p. 180 Leyhrecht,
Red. Ver., 1, p. 521 Tennant's Notary's Manual, 1st ed.,'pp.
6, 12, 48, 153; Pieterse, Handleiding tot Beoefening van
Huber, Heden. Eegts., vol. 2,
het Notaris Ambt, p. 286
Van der Keessel, Th. 296 Laurent, Principes
sec. 15, p. 320
de Droit Civil, sec. 297, et seq.. Be Smidt vs. Hoets, decided
in Supreme Court, February 19, 1853.*
23, 24,

& 25

;

For., 3, 2, 8, p.

Sande, Dec. Fris.,

4, 1,

5

;

;

;

;

;

;

;

;

;

The Court found

that the allegations of incapacity and
had
not been established; but held,
of undue
of Foei, 28, 1, 25 [Denyssen, J.,
the
authority
mainly on
will
had
not
been duly executed, inasmuch
that
the
diss.^,
the Notary to the testator in
been
read
over
by
had
not
as it
influence

the presence of the witnesses.
Van Ztl.
LDefendants' Attorneys, Fairbeidge,
rrialntiff'8 Attorney,

"I

Akderne & Soanlen.J

* Since reported in 1 Searic, p. 272.

Ed.

——
28

—

[Note. In consequence of this decision, Act No. 3, 1878,
was passed, dated 2nd August, 1878, the 1st section of
which enacted: "From and after the taking effect of this
Act, no notarial will, whether made befpreor after the
pa«sing of this Act, shall be deemed or taken to be invalid,
null, or void, "by reason that the same was not read over by
the Notary before whom such will was passed, or by any
other person, to the testator in the presence of the subscribing witnesses to such will Provided that nothing herein .con'ained shall alter or affect any judgment or sentence
in regard to any notarial will, pronounced by any competent
Court before the taking effect of this Act."]

i8?7.
,,'19'.

1SY8.
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Griffiths m. Boaed of Executors.
.

Deed of Partnership of Board of Executors,

and

16.

Biglit

of pre-emption.

—Price

sections

15

of share.

The Deed of Partnership of the Board of Executors provided
that
cease

when any person holding a share in the Board shal\
to reside in the Colony,
and shall not he the
of immovable property therein, he
31 si December next following, cease to be d
The deed also required that any shareholder^

registered piroprietor
shall,

on

the

shareholder.

wishing
'

'

to sell

should first offer his share

and should

at the then selling rate,
to

purchase,

then

approved person.
Colony and

to

the

The

shareholder

might

plaintiff ceased

own property

to the

Directors

the Directors refuse

therein in

sell

to reside

io

dnp

in the

March, 1878,

but,

overlooking the provisions of the Deed of Partnership,
continued to hold his share and to draw the dividends

accruing thereon.

In January, 1876, the Directors disWas no longer entitled to be a sharer

covered that pldintif
holder,

and

offered to

purchase his share. The selling
was £30U, but in 1876 it was

price in December, 1873,

That if the Directors decided to exercise
paid by them
that at which the share stood ivhen plaintiff

Held,

£150.

their right of pre-emption, the price to be

must

he

ceased to be entitled

to

be a shareholder,

viz.,

£300, and

—

—

29
riot

£150, the price

ivJien

they discovered plaintiff

was no

:

longer entitled to hold shares.

The

sued the Board of Executors, a company
under an incorporated deed of partnership,
in an action to compel the defendants to pay the plaintiff
the value of a share in the company formerly held by
plaintiff, or to allow the plaintiff himself to sell such share.
The declaration set forth that the plaintiff, who formei'ly
resided in the Colony, in 1871 purchased a share, and became
registered as a shareholder in the defendant company.
That
in 1872 he left the Colony, and in March, 1873, sold his
landed property therein. That by the 16th section of the
deed of partnership of the Company it was provided that
plaintiff

established

"

Any

person holding a share or shares in the said capital,

cease to reside in the Colony,

and who

who

shall

shall not bo a registered proprietor

of immovable property within the Colony, shall thereby cease to be a
shareholder^ and his interest in the company shall cease on the 31st
December, in the year in which, being so absent, without owning the
immovable property hereinbefore required; and his representatives, of
failing them the directors of the company, shall make sale of the share or
shares as directed in the 15th section of this deed which shall, mvtatis
mutandis, apply to this case with this proviso, however, that in case
(by reason of failure of representatives as aforesaid), the duty of disposing
of the share or shares shall devolve upon the directors, that then the

—

—

directors shall, if they are unable to obtain the then selling price, as fixed

or to be fixed according to the 15th section of this deed, be authorized to
sell

by tender

the same

to the highest bidder

;

subject always, as regards

by the said 15th
manner always that the dividend on such vacant
be declared at the annual meeting in the month of

the purchaser, to the approvaliof shareholders, as fixed
Section,,

and

in such,

?hare or shares to

March

following such ceasing to be a shareholder, shall belong to sucl^

absent shareholder or his representatives."

That by leaving the Colony and
plaintiff ceased to be a shareholder j

selling his property, the

and his

interest in the

company ceased on the 31st of December, 1873, whereupon
it became the duty of the directors to sell the plaintiff's
That the value of the share on the 31st December,
was
£300, which sum the defendants refused to pay
J873,
but that the
^o him, or to allow him to sell his share
defendants offered to the plaintiff £150, and no more.
Wherefore plaintiff prayed judgment with costs.
The 15th section of the Deed of Partnership referred to in
the declaration was as fpUpws
share.

;

:

lars.
JJ^'i?.'

GriSthsM.
^""'cut'orf^*'"

30
" The selling price (which includes premium on the value of each share
by shareholders at the annual meeting held in

18,5.

Feb.
"

6.

—

^lif S^lSecutore.

in the capital stock) fixed

the

month

of March, 1867,

original or double

viz.,'

share, equal

six

hundred pounds sterling for an
hundred pounds sterling for a

to three

divided or smaller share, shall, until altered
at

by

any annual meeting, be and remain the

shareholder

who

shall

wish to

sell or

resolution of shareholders
selling price;

and every

assign his share or shares in the

board, as also the executor of every deceased and the trustees of every

be bound, in the first instance, to offer the
purchase to the directors, by writing under his hand, addressed
to the secretary, at the then selling rate of the share as hereinbefore said,
and the directors shall be, and they are hereby authorized, in case they
accept the offer, to pay to such shareholder the said selling rate, provided
insolvent shareholder shall

same

for

that, should the

directors refuse

thereto within one calendar

to accept

month

after

such

offer,

or fail to reply

receipt of such, writing, they

have refused to purchase the said share or shares, and
such shareholder to sell and assign such
share or shares to any person (of whom the majority of shareholders shall
approve at a general or special meeting) by endorsement upon the
certificate thereof, specifying the person to whom the same is sold and
assigned and upon production of such assignment at the pfSce of the
said board, after such approval, the same shall be registered in the name
of such person or persons so approved as aforesaid, as the holder of such
share, and thereupon the person making such assignment shall cease to
have any Interest therein; and the person to whom the same shall be
assigned shall be entitled to the said share, with the like privileges, and
subject to the like liabilities, as the person who shall have sold and
shall be

deemed

thereupon

it

to

shall be lawful for

;

assigned the same."

The defendants excepted

to the declaration as disclosing

no cause of action, in that there was no averment that when it
was alleged it became the duty of the directors to sell the
plaintiff's said share, the defendants knew or had received
any notice that the plaintiff had ceased to reside in the
Colony or had sold his immovable property, or any averment
that after the 31st December, 1873, the plaintiff did not do
any act or receive any dividend as a shareholder.

The defendant pleaded over, admitting the tender, and
save as excepted, the general issue. Then specially that the
defendants received no notice that plaintiff had ceased to be
entitled to be a shareholder, and had only discovered the fact at
the end of 1875, and that the plaintiff had continued to act as a
shareholder, and to receive all dividends due to hitn as such,
including the dividends for tlie year 1874, calculated upon the
price of a share being £150, which was duly fixed as the selling
rate of the shares in the company.
That on so becoming
aware of plaintiffs incapacity, the directors had declared that

31
plaintiff should cease,

and the

plaintiff

thereupon did eeasei

to ba a shareholder from the 31st December, 1875.
thereaftei',

upon

That

failure of the plaintiff or his representatives

make sale of the said share to the directors at
the then selling rate, the directors, as they lawfully might
do, purchased or took over the said share at the then selling

to offer or

price,

which was

the selling rate

also

—that

ceased to be a shareholder

which, as the

plaintiflF

is

when the

plaintiff

to say, the price of £150,

well knew, was fixed as the selling

by resolution of shareholders duly passed at an annual
meeting held during the period when the plaintiff continued
to be a shareholder, and to receive dividends on his said
share to wit., on the 1st March, 1875. Wherefore the

rate

—

defendants

that plaintiff was not

submitted

receive for his said share

entitled

to

more than the £150 tendered.

The defendants claimed in reconvention the delivery up to
them of the said share upon payment of £150, with costs of suit;
The replication was general.

At

the

trial it

was decided to hear the whole case before

arljudicating on the exception.

who was formerly Attorneythe Colony in the year 1872 on
leave, he being at that time the holder of a half or divided
In March, 1873, the only immov-'
share in the company.
able property he owned in the Colony was sold by public
auction, and in the following month of May it was duly
It appeared that the
General of the Colony,

plaintiff,

left

transferred to the purchaser.

The

plaintiff

never gave

notice to the Board of his departure from the Colony or of

the sale of his immovable property, but he continued to
receive the dividend on his share until the month of March,
1876, and on one occasion, subsequent to his departure, his
agent in the Colony, Mr. Crosby, took part in election of
By the
directors by voting for one of the candidates.
"selling price" of a share in the sections of the deed of
partnership referred to, was meant the price from time to

time fixed at the annual meetings of sharehulders, as the
price at which the directors were authorized to take over
the shares of shareholders. In December, 1873, the selling
price of a divided share was £800, but in March, 1875, at
the annual meeting of shareholders, the selling price was

reduced

to

£150;

at

wliich

figure

it

still-

although the market price appeared to have

remained,

risen to up-

isis.

I

'w'.

Griath-iiw.
''°*catora!^*'
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27.

GciiHths vs.

wards of £200. In January, 1876, the defendants, having
discovered tha,t the plaintiff had left the Colony for good,)
and had ceased to be the owner of immovable property,
.

^^fm<^^' wrote to the plaintiff informing him that his share had
reverted to the Board, and that the d,efendants were willing
to pay him the selling price fixed by the shareholders in
March, 1875, and the current year's dividend, or inteirest at
p per cent. Correspondence ensued between the parties, in
the course of which the plaintiff offered the defendants that
they might take over the share for £300, or allow him to
sell it at the best advantage, or lastly that they might themselves sell it

on his behalf by tender to the highest bidder.
refused the offers, and the present action

The defendants
was the

result.

him Jones), for the plaintiff, submitted that
although both sides seemed to ha,ve forgotten the provisions
of tlie deed of partnership, still its terms were absolute, and
plaintiff was entitled thereunder to the selling price on the
Cole (with

As

31st of December, 1873.

an action on contract,
contract

to the exceptions, as this was
was sufficient to set forth the,
There was nothing in the deed

it

and the breach.

requiring the shareholder to give notice.
Stoclcemtrom, A.G. (with

him

Upingtoni), for

the defen-

dants, as to the exceptions, contended that there were no

allegations in the declaration to justify the allegation that

any duty had been cast upon the

directors.
The absence of
the fact that plaintiff continued to
exercise the, privileges of a shareholder, and to receive
dividends, estopped the plaintiff froni asserting his right to

notice, coupled with

revert to his position in December, 1873.
risen instead of fallen,

and

1875

If the shares had

had given notice
he had ceased to be a shareholderj^ the directors would have
been bound to give the higher price.
[De Villeks, C.J. That would qnly, be because the
in

plaintiff

,

:

,

directors

,

had recognised him

as a shareholder after 1873.]

Inasmuch, then, as plaintiff was recognised as a shareholder till. 1875, and the shares had, by that time fallepj
and the fault was his in not giving notice before, he could
not claim more than the then selling price. As soon as the
directors knew plaintiff had ceased to be a shareholder they
took a(itiou.
;

Cole, in reply,

contended that in face of the deed, which

33
did not
estoppel.

require
If there

shares the plaintiff

be given, there could be no
had been an increase in the price of the
would not haye been entitled to it.

notice to

^^^_\
•

" ^^

-

BSJd'ofEle.
cutors.

Ciir. adv. vult.

Postea (February 27),—

De

Villiees, C.J., in giving judgment, after reciting the

pleadings and facts, said Before pleading to the declaration
the defendants excepted to it on the following grounds,
:

namely, firstly, that the declaration does not aver any
knowledge on the defendants' part of the plaintiff's
departure from the Colony and of his ceasing to be the owner
of immovable property
and secondly, that there is no
averment that the plaintiff did not do any act as a shareholder or receive any dividend upon his share.
As these
exceptions were so intimately connected with the substantial
defence raised by the plea, it was deemed advisable to consider the whole case on its merits.
Now, there appears to me
;

to be

some confusion

in the pleadings as to the real question at

issue between the parties.

This confusion appears to have
been caused by an allegation in the declaration which has
really no bearing on the case.
The allegation I refer to is
to the effect thiat it became the duty of the Board, upon the
plaintiff's departure and his ceasing to be the owner of
immovable property, to sell the plaintiffs share in terms
of the 16th section of the Deed of Partnership.
Such an
allegation would have been relevant if the action had been
for damages caused by the defendants' omission to make
sale of the share in terms of the 16th section, by either
taking it over themselves or selling it by public tender.
To such an action the first exception would have been a
good answer, inasmuch as the defendants cannot be held

damages for omitting to perform a duty which
not arise until they became aware of the facts
creating the duty.
To such an action it would also have
been a sufficient answer to say that the plaintiff, by acting
liable in

could

December, 1873, had waived
claim damages from the defendants for not

as a shareholder after the 31st
his

right

to

But the object of this action
not to hold the defendants 'liable for any breach of duty,
D
Vol. VIIL— Part I.

treating his share as vacant.
is

;

3*
Feb.

5.

i'Griffiths vs.

Board of Execaters

any money from them, but to deiine tlie
under the Deed of Partnership. Under the
] 6th
section, the plaintiff ceased to be a shareholder on the
3js^ December, 1873.
He or his representatives then
became bound to substitute another shareholder in his
place and failing them, the defendants had the power to make
sale of the share.
This power was given to them, not so

or to recover

plaintiff's rights

;

much

fi ir

the benefit of the Board, as for the benefit of the

absent shareholder, to enable
absence.

them

to act for

him

in his

If they exercised the right of pre-emption given

them by the 15th section of taking over the share, they
were bound to pay the selling price ; if they refused to take
it over themselves, they were bound to sell it by tender.
to

The

real question at issue between tlie parties is whether
the selling price which the defendants have to pay, in the
event of their taking over the share, is the selling price as
it existed on the 31st December, 1873, or as altered in
March, 1875.
The question is not free from doubt and
difficulty, but after a careful consideration of the whole case,
I have arrived at the conclusion that the Board, if it takes
over the share, is bound to pay the selling price of
December, 1873. At that date the plaintiff ceased to be a
shareholder, and the fact that he subsequently received
dividends, or otherwise purported to act as shareholder, did
not reinstate him in the position of a shareholder. The
only duty appertaiQing to shareholders which he was capable
of performing after the 31st December, 1873, was to make
sale of his share, and if he or his representatives failed in
this dutv, it became the duty of the Board, acting on his
behalf, to make sale of the share upon the vacancy
becoming known to the Board. If any dividends have been
erroneously paid to the plaintiff after December, 1873, the
defendants may have the right to recover back dividends
paid by them in ignorance of his departure from the
Colony without remaining the owner of immovable property
but, in the absence of any change in the relations of the
plaintiff to the defendants between December, 1873, and
January, 1876, they could not at the latter date deprive
him of rights which he possessed in December, 1873.
One of these rights was that he was entitled, if the Board

took over his share, to claim £300 as the price. As the
deiendants have refused either to pay J^300 or to sell

;

35
18?8.
the share by tender under the 16th section of the Trust
Feb. 6.
Deed, the plaintiff is, in my opinion, placed in the same
imposition as if his representatives had in the first instance
BoardofExe^'o"^offered the share to the Board under the 16th section

together with the 15th), so that if the defenshould still refuse to pay £300 for the share, the
plaintiff will be entitled to sell the share himself under the
15th section, provided the person he proposes as a shareholder in his place be approved of by a majority of share(read

dants

holders.
I am bound to add that in my opinion the
defendants are not open to the charge of bad faith which
has been freely made against them by the other side. They

appear to have acted under the advice of Counsel with the
sole view of protecting the interest of the shareholders.
The Court will, by its judgment, declare that the defendants
are bound, if they purchase the said share, to

same the sum of £300 with

interest

pay

for the

from the 31st March,

1874, the date of the last payment of dividend properly

made,

less

the amount of subsequent dividends

;

and that,

if

the said defendants do not forthwith purchase the said share
for the said price,

the plaintiff will be entitled to

same to such other person

sell

the

approved of by a

as shall be

majority of shareholders at a special or general meeting.

The defendants

to

pay the

costs of this action.

Denvssen,

J.,

Judgment

for plaintiff accordingly,

and Fitzpateick,

J.,

concurred.

with costs, and the
they purchased the plaintiff's share in
the company, to pay for the same £300, with interest from
31st March, 1874, the date of the last payment of dividend
properly made, less the amount of subsequent dividends
and that, if defendants did not forthwith purchase the said
share for the said price, the plaintiff be entitled to sell the
same to such other person as shall be approved of by the

defendants ordered,

if

majority of the shareholders.
rPlaintiff's Attorneys,

FArEBKiDGE, Arderne

LDefendants' Attorney, C. C. de Vjxlieks.

& Scanlen."]
J

D
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HiDDINGH
Mutual

Will.

— Survivor. —Fidei-commissum. —

Tacit Hypothec.

Where hy a mutual

KOUBAIX.

VS.

will of

—Mortgage.

husband and wife

and

the survivor

children were appointed the heirs of the first dying, on
condition that the survivor be allowed to Iceep the whole of

under his or her sole control, and to
and
undistu/rhed possession thereof for life,
remain in free
and on the death of the survivor the joint estate to he
the joint estate

equally divided amongst the children,

That, as
not

—Held,

half share of the joint estate, the survivor was
a mere usufructuary, hut the fiduciary heir, the

to the

children heing fidei-commissary heirs, entitled to the corpus

of the

That

estate after

the children

the first

death of the survivor.

had a

tacit hypothec

dying in respect

of

upon

their

the

estate

of

fidei-commissary

inheritance.

That

this tacit hypothec

did not, during the lifetime of the

survivor, affect his half of the estate.

That on the insolvency of the survivor, the children, minors,
were entitled to prove on his estate preferently hy virtue
of the

tacit hypothec

inheritance,

for

the valu£

and concurrently for

of one-half of
the

value

of

their
the

remaining one-half.

That

the children's tacit hypothec

was entitled to preference
had heen passed hy the

over a special mortgage which

survivor after the death of the first dying.
i8„.
•

°_f

t:

reb^lis.

HidcS^ii™.
Koubaix.

The plaintiff Hiddingh sued the defendants P. Ohristoffel
de Eoubaix (lately a minor but now a major child of P. E.
de Eoubaix), and Berrange, in his capacity as curator ad
iits''^ of the minor children of tlie said P. B. de Eoubaix, to
^ preference awarded to the children of the said
Eoubaix upon the assets of his insolvent estate.
The declaration alleged that prior to and in the month of

gg|.

j^g^jg

P. E. de
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June, 1872, there stood registered against the

said de
Eoubaix certain five mortgage bonds, passed for valuable
consideration.
That in the said month, de Roubaix requested plaintiff to advance a sufficient sura to pay off the
said five bonds, amounting in all to £2333 6s. 8d., promising
and undertaking if plaintiff would make the advance thereafter to re-mortgage the same properties for the same
amounts to plaintiff. That plaintiff consented and made
advances, by means whereof the said five bonds were
cancelled, and also made further advances, making in all
the sum of £3000, for which de Eoubaix passed a bond,
registered on the 26th July, 1863.
That de Eoubaix's
estate was compulsorily sequestrated on the 1st August,
1876 and that at the second meeting of creditors plaintiff
proved as a preferent creditor for £2163, being the balance
then due to him upon the said bond. That a special
meeting of creditors was held on the 27th December,
1876, at which a proof of debt, claimed to be preferent to
plaintiff's proof, was made by the said de Eoubaix on behalf
of his minor children for the sum of £3588 18s. 8d. as the
amount of the portions of their deceased mother's estate,
alleged to be due upon an account current of the joint
estate of de Eoubaix and his deceased wife Martha
Margaretha, who died on 23rd December, 1864, to which
proof of debt objection was duly tendered on behalf of
That even if the said claim was a true and just
plaintiff.
one and entitled to be preferent, yet that such claim must
rank after and below that of the plaintiff, at least as to part,
inasmuch as the plaintiff's claim was in respect of moneys
which had been advanced to the said de Eoubaix during the
subsistence of his marriage in community of property with
his aforesaid wife, which moneys had been duly secured by
four of the mortgage bonds before mentioned as preferent
claims upon the common estate of the said de Eoubaix and
;

his wife long before her death.

made by de Eoubaix on

Further, that the claim

behalf of his minor children, was

wholly imaginary and fictitious, and not supported by any
Further, that even if the said de Eoubaix should
succeed in proving the said claim or any part thereof, that
evidence.

as the said de Eoubaix was not the duly
appointed and duly confirmed tutor of the said minor
children, that the said claim was not a preferent but only a

inasmuch

^^''''^

^'^
leb.

28.
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Furtlier, that the said
de Eoubaix and wife made a Jioint last will, dated 30th
August, 1S52, whereby amongst other things they declared

concurrent one against his estate.

Dm";
•'

111

s.

1S7S.

Feb^28.

Hiddingh

vs.

Roubaix.

aS folloWS
"

:

We declare to

nommate

or children wliioh shall or

tlie

may

suriivor of us, together with the child
hereafter he hegotten

marriage, to he the sole and universal heirs of the
estate, &c., whatsoever,

death of the

first

nothing excepted, which

hy us during our

first

shall

dying, of all our

he

left

at

the

dying of us, whether movahle or immovahle, and

whether the same be in possession, reversion, remainder, or expectancy.
It heing, however, the express will and desire of us, that the survivor of
us shall he authorized and allowed to keep the whcile joint estate under
his sole and entire direction and administration, and to remain in the full
and undisturbed possession thereof, and in the enjoyment of the usufruct
or the rents and profits of our said joint estate for the term of natural
life, without being obliged to give any security for the same, save and
except in the case hereinafter provided.

And

the demise of the

at

survivor of us, then the said joint estate shall he divided equally amongst

our aforesaid children which shall (hen be living, &c.
estate shall thereupon be delivered

issue as aforesaid, subject to the

and the said joint
and paid over to our children and their

payment

;

of the just debts of the said

estate."

That the said de Koubaix, under and by virtue of such
testament, did, on his wife's death take possession, and has
ever since remained in possession of, and dealt with the
whole of the said estate. The plaintiff submitted that
nothing in the said testament contained gave any such
property in the estate to the said minor children as would
entitle them to claim a tacit hypothec against the said de
Eoubaix's insolvent estate in respect thereof.
The defendant's plea admitted the main allegations of
fact

in

the declaration contained, except

that

plaintiff's

claim was in respect of moneys which had been advanced
during the subsistence of the marriage, between de Eoubaix
and his wife, and pleaded over the general issue.

For a claim in reconvention the defendants alleged that
Eoubaix was, by the aforesaid joint will, appointed
executor and administrator of the estate and guardian of the
minor heirs and that according to the true construction
and meaning of the clauses of the said will, de Eoubaix and
the children of the marriage were the sole and universal
heirs of the first dying, but that de Eoubaix was entitled
de

;

during his

life

only to the usufruct of the joint estate, of

39

which estate upon

his

death the children would be entitled

to the absolute possession, free of plaintiffs

mortgage bond.

187J.

Deo. 4.
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B.

18?8.
28.

Feb.

Stochenstrim, A.G. (with

him

Cole),

for

the

plaintiff,

put

in considerable documentary eridence to shew the history

of the

different

bonds referred to in the pleadings, and

called the plaintiff

and his attorney

in

support of the

allegations of the declaration.

Upington (with him Jones) for the defendants called the
insolvent de Roubaix, and led evidence mainly as to the

value of tho joint estate of de Roubaix and wife at the time
of the latter's decease.
De Roubaix admitted that no
inventory of the estate had been

made

at that time.

He

had taken out letters of administration, but could not say if
he had ever been appointed guardian of the children, or that
he had ever received letters of confirmation of such an
appointment.
StocJcenstrom, A.Q., for the plaintiff, contended that the
onus was on the other side to establisb a tacit hypothec.
No such hypothec could exist unless the person whose
estate was sought to be charged occupied the position of a

He must either be a tutor or curator, and have in
bauds property belonging to the minors. In the present
case de Roubaix never held property for the minors, nor was
it proved that the joint estate was more than sufficient to
pay debts. The will gave no property to the children, but
entrusted the estate to the survivor, who was exempted by
the will from filing an inventory or from giving security for
trustee.
bis

tlie

minors'

portions.

The

survivor could thus use the

and was bound only to hand over the balance to the
children.
This was the practical effect of the will, even if
estate,

it

did not bear such a construction in law.

Even

if

a tacit

hypothec existed, de Roubaix's creditors were entitled to the
usufruct of the whole of the joint estate during his lifetime.
(See Potffieter vs. Van Aardt, decided in E. D. Court in
August, 1867.)
Cole, on the same side, cited the Act- No. 5, 1861,
section 8, sub-section 3, and contended that any tacit
hypothec which might formerly have existed in such a case
There was no
as the present, had now been abolished.
property belonging to the minors in de Roubaix's hands.
All that the minors were entitled to was an interest in

^kSL!'"
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HWdingh

vs.

The

intention of the Legislature was to sweep

and the proviso

all these tacit hypothecs,

section cited, only afforded protection to minors

to

the sub-

where their

parents qua parents were in possession of property belonging
to the minors.
TJp,ngton, ior the defendants,

supported their claim to a

A

bare usufructuary interest was given by
the will to de Eoubaix.
tacit hypothec.

[De Villiees,

Was

C.J., referred to Voet, 7, 1, 9,

and Orotius,

not rather a bequest of property with a
burden, than the bequest of a usufruct ?]
These authorities referred probably to what might be
2, 20, 14.

it

considered the intention of the testator.

the will were clear.

If plaintiff

Here the words of
had taken a cession of the

bonds which were registered before the wife's death, his
position might have been stronger.
But these bonds were
cancelled, and after the tacit hypothec of the minors had
attaclied to the estate, plaintiff took a fresh bond.
It was
clear law that the minors had a tacit hypothec over their
father's estate.
Act No. 5, 1861, did not effect any change
in that respect.
(In re Sandenbergh, 2 Menz., 353 In re
Blommestein, 2 Menz., at p. 366 In re Magodas, 2 Menz., 344.)
Jones, on the same side, referred to Ordinance No. 27, 1846.
Btockenstrom, A.G., in reply, contended that the defendants had not yet proved that there was any joint estate to
which the minors' tacit hypothec could attach. Whatever
was the law prior to the Act of 1861, that statute swept
away any such claim as was now made by the minors. In
the Mastery's o£6ce books were kept in which all guardians
were registered, by which means notice was given to the
world.
Here de Eoubaix had never assumed the pfBce of
;

;

guardian.

Under the

He

was a fiduciary

heir, but not a fidueiarius.

peculiar terms of this will the survivor might

alienate the whole of the property, or

might waste

it.

No

was not equitable that
plaintiff's money should go into the estate to pay debts for
the benefit of the minors. If the minors had any vested
property, they might have an interdict against the trustees
property vested in the minors.

It

of the insolvent estate to prevent their disposing of such
property, but they could not claim on de Eoubaix's estate in

competition with his creditors.
23 ; Van der Eeessel, Th, 374.)

{Voet, 7, 1, 9

;

20, 2, 19, to

——
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new law
1

and

cited, referred to

„

Van Leewwen,

7.
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6.

1878.

Feb.

De

28.

Villiees, O.J. Before deciding, it will be necessary Hidmngh m.
have a report from the Master as to the
actual value of the assets and liabilities of Mr. and Mrs. de
Koubaix's joint estate at the time of Mrs. de Eoubaix's
:

for the Court to

death.
Postea, (February

1),

The Master reported as required. Voluminous affidavits
were filed attacking the report, and ultimately the net
value of the joint estate of de Eoubaix and wife, at the time
of the wife's death, was fixed by the Master at

As the

£1850

19s. 8d.

be payable only on
the death of the survivor, an actuary's opinion was taken as
to the value of their claim at the date of de Eoubaix's
insolvency, aud this was estimated at £617.
children's

portions were

to

Postea, (February 28),

1)e Villiees, O.J., in giving judgment, said

by a mortgage creditor

action brought

to

:

This

set aside

an
and

is

expunge a preferent proof of debt made by the children of
Mr. P. E. de Koubaix upon his insolvent estate, for the sum
of £3588 8s. 9d., in respect of the inheritance alleged to be
due to tiiem under the mutual will of the insolvent and his
deceased wife. The grounds of the action are threefold.
In the first place it is alleged that the insolvent's children

have no claim whatever against
viz.,

that there

is

his estate for

two reasons,

not sufficient proof before the Court that

at the time of the death of the insolvent's wife their joint
estate contained

any available assets

for distribution

among

her heirs; and that even if there were such assets, the
children are prevented by the terms of the will from
claiming any portion of their inheritance during their
father's lifetime.
that,

In the next place the plaintiff maintains

even if the children have a valid claim capable of being

proved against the insolvent estate, that claim ought to
have been admitted as a concurrent and not as a preferent
one.
And in the last place the plaintiff contends that, even

42
if
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the cliildren have a preferent claim as against the other

must be postponed to that
which he alleges is founded on a debt which
existed before Mrs. de Eoubaix's death.
After the trial and

creditors of the estate, the claims

I'm.'

Febjs.

Qf

^Eoib^™'

^jjg plaintiff,

liearing of this case the question as to the value of the net
assets of the joint estate of the insolvent

and the
debts and

referred to the Master,
after

payment of

all

and

his wife was

result of his report
liabilities

is,

that

the joint estate at

the time of Mrs. de Eoubaix's death amounted to the

sum

of

£1851.

Under the mutual will of the insolvent and his wife, dated
the 30th August, 1852, the survivor of them and their
children were appointed heirs of the first dying, on condition
that the survivor should be allowed to keep the whole of the
joint estate undei- his or her sole

and entire direction and

administration, and to remain in the full and undisturbed

possession thereof and in the enjoyment of the usufruct or

and profits thereof for the term of his or her natural
and on the further condition that at the death of the
survivor the joint estate should be equally divided amongst
the children and the descendants of such of the children as
should die before the testators. Mrs. de Eoubaix died on

rents
life

;

the 23rd December, 1864, and after her death the insolvent
never revoked the will so far as his own share of the joint
estate was concerned, but acting presumably under the
provisions of the will, he remained in the possession and

administration of the joint estate, until

his

which took place on the 1st August, 1876.

It

the authorities

(e.g.

Voet,

1,

7,

9),

that,

insolvency,
is

clear from

as to Mrs. de

Eoubaix's half share of the joint estate, the insolvent was
not a mere usufructuary but the fiduciary heir, his children
by his deceased •wiie being the fidei-commissary heirs
entitled to the corpus of the joint estate after his death.

It

equally clear, in the absence of any repudiation or
revocation of the will after his wife's death, that his own

is
,

half share of the joint estate was subject to the
as his wife's half share.

The

same

trusts

right of the children or their

descendants to 1-eceive their inheritance will not arise under
the will except in the event of one or more of them
surviving the testator

;

and on

behalf of the plaintiff that
against his insolvent estate.

this

ground

it

was urged on

they can have no possible claim

But such

a claim, being at all

43
.events

estate

a contingent one, is capable of being proved upon the
under the 31st section of the Insolvent Ordinance.

That section authorizes the trustee to set a value upon the
debt, and to admit the creditor to prove the amount so
but the trustees of this estate having failed to
perform this duty, the Master has been authorized, with the
assistance of the trustees, to ascertain the "value of the

ascertained

;

The value
£617, and for
prove upon the

children's claim at the date of sequestration.

which he has set on the debt amounts
this

sum

the children

are

entitled

to

to

estate.

The next

whether this claim is a preferent
if in part, to what extent.
Now
it is quite clear that under the Koman-Dufch Law legatees
and fidei-commissary heirs have a tacit hypothecation upon
question

is,

one, wholly or in part, and

the estate of the deceased testator in respect of the legacies

them by will (Voet,
This tacit hypothecation can, of course, only
affect the net assets of the testator's etttate after payment
of all the testator's debts and liabilities, and it cannot in any
way affect the estate of the fiduciary heir himself. In the
or fidei-commissary inheritance left to
20, 2, 21).

therefore, the tacit hypothecation of the
they possess any, can only extend to Mrs. de
Roubaix's half share of the joint estate their claim against
the insolvent's half share being merely concurrent. If this

present

children,

case,
if

;

view be correct, the children must be admitted as preferent
creditors for the present value of £925 10s. (being half of
the joint estate) payable upon the insolvent's death, and

concurrent creditors for the balance of their claim.

But

to

shew that the children have no preferent claim whatever,
the plaintiff's Counsel has quoted Act No. 5 of 1861,
section 8, sub-section 3, which abolishes the tacit hypothecation of minors upon the estates of their pro-tutor.
It was
contended that inasmuch as the insolvent had never received
letters of confirmation as tutor of his children, he was a
mere pro-tutor, and his estate was not subject to the
hypothecation claimed on behalf of the children. To this
argument it is a sufScient answer to say that the claim of
the children in the present case is not founded upon the
tutorial hypothec, but exists by virtue of the insolvent's
capacity as fiduciary heir. Act No. 5, of 1861, does not in
any way abolish the tacit hypothecation of minor fidei-

is",.

veb.

s!
is.
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commissary heirs upon the estate of the testator coming into
the hands of the fiduciary heir.
It does not, however, follow that because Mrs. de
Roubaix's children possess a tacit hypothecation upon her

half of the joint

estate, their claim

must

necessarily be

preferred to that of the plaintiff.
If the plaintiff can shew
that the mortgage bond, under which he claims, was passed

by the insolvent before his wife's death, or even that it was
a bond substituted for bonds existing during Mrs. de
Eoubaix's lifetime in such a manner tliat the property
mortgaged was not for a single instant freed from mortgage,
he would be entitled to have his bond paid before the
claims of the children are satisfied (see

Van der Poel vs.
Marais, 2 Menz., p. 366). But the bond in suit was only
passed on the 20th July, 1873, long after Mrs. de Eoubaix's
death.
The avowed object of passing this bond was no
doubt to raise money for the purpose of paying off certain
bonds passed by the insolvent during his wife's lifetime, but
there is no satisfactory evidence to shew that the money
thus raised was devoted even in part to the payment of
-

those pre-existing bonds, whilst there

money was used

is

evidence to shew

paying a bond passed
after Mrs. de Roubaix's death, and that part was appropriated to the insolvent's own use. The bonds which were in
existence during Mrs. de Eoubaix's lifetime had been cancelled more than a year before the bond now in suit was
that part of the

for

passed in the plaintiff's favour
the children's tacit
hypothecation had therefore already attached, and their
;

rights could not be affected by the subsequent transactions
between the plaintiff and insolvent.
Under all the circumstances of this case I am of opinion that the proof of
debt filed on behalf of the insolvent's children must be
amended by admitting them as creditors for the sum of

£617, in lieu of the sum of £3588 8s. 9d, and by allowing
to rank as preferent creditors over and above the
plaintiff for the sum of £308 10s., and as concurrent
All dividends payable to
creditors for the sum of £308 10s.
the children must be paid into the Guardian's Fund, there
to remain during the insolvent's lifetime, to be paid out
after the insolvent's death to those who shall then be
The interest accruing during
entitled to it under the will.

them

the insolvent's

lifetime

to

be paid to the children, or

—
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The

their descendants, if any.

cost of this action to be

borne by the insolvent estate.

jj|^';
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Feb. 28.

Dentssen,
'

J.,

and Fitzpatriok,

HMmnghw.

concurred.

J.,

'

'

Boubaix.

'

Judgment accordingly, for the amendment of the proof of
debt filed on behalf of the insolvent's children ; costs to come
out of the insolvent's estate.
rPIaintiff's Attorney,

PAUt de Villieks. 1
BeebangS & Son. J

LDefendant's Attorneys,

Stellenbosch Bank
Promissory Note.

Mader.

vs.

—Non-notarial
of Dishonour—
—Principal
notice

Provisional Sentence.

Semble,
the

Case.

Though provisional sentence mil not he given against
of a promissory note wnless there is a

endorser

notarial protest, or unless there

clear proof that in the

is

place where the endorser lived there was no Notary to

make

the protest,

—

i/et

in the principal case non-notarial

would probably
plaintiff to judgment.
notice duly proved

be sufficient to entitle

Provisional sentence was refused against the defendant,
the endorser of a promissory note held by the bank, there

being

Bank

no notarial protest of dishonour (vide Stellenbosch
Mader, 7 Buch. S.C. Eep., (1877), p. 114).

vs.

Plaintiff

now proceeded with the

principal

case.

declaration alleged that a promissory note for £100,

by one Wege

in favour of defendant,

The
made

and by him endorsed

to the plaintiffs, fell due on the 22nd August, 1871, and was

dishonoured by Wege, "whereof thedefendanthad due notice."
Defendant pleaded the general issue and then specially,
that the promissory note was not duly presented for payment, and that he had not due notice of the non-payment of
;

the note as alleged.

Wege was chairman
due.

of the

The cashier— Heroldt

bank

at the time the note fell

—stated

he had

instructions

from the directors to have notices of dishonour of

bills

jg,g

March i.
steiienibosoh

Bank «. Mader.
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Mar^ 1.
BfuklrSer.

served

by a bank-clerk, although there were

living at Stellenboseh.

The copy

several notaries

of the notice in this case

endorsed " This notice was served by William Proctor
on the endorser, this 22nd August, 1871." Proctor was at

'^^^

that time a clerk in the bank, but had since

left.

Heroldt

remembered making the endorsement, but
finding Proctor was out, lie had himself served the notice by
stated that he

it at defendant's house with his servant.
At that
time defendant was ill, and it was alleged suffering from
mental disorder. Defendant denied having received notice
or having heard till long after that the bill was dishonoured.
Defendant had had many transactions with the bank since,
and had had funds to his credit, and bills subsequently
falling due had been debited to his account.
Defendant's
wife and servants were called to prove that no notice had

leaving

ever been served at the house.

Stochenstrom (with him Leonard), for the

plaintiff, relied

mainly on the endorsement on the note and on Heroldl's
Defendant's household would not be likely to
evidence.
remember whether or not a letter was handed in seven years
before.

Jones, for the defendant, contended that it was not proved

that notice had ever been served.

He

was about to cite

show that a notarial protest was necessary,
when he was stopped by the Court.
authorities to

Db Villiees, C.J. It is not necessary to hear defendant's
Counsel on this question of law, although I regret that the
point as to the necessity for notarial protest was not raised
at the outset, because if it had been it would have dispensed
:

with the necessity for calling witnesses with regard to the
The policy of the law requiring protest is that
notice.
there should be a public officer, in whom the Court has
confidence, to state to the Court whether there has been

proper notice given to the endorser, and whether there has
been a proper notarial protest. I am not aware of any case
in this Court where either provisional sentence or

judgment
upon any promissory note against an endorser has been
given, unless there was a notarial protest, or xmless there
was proof that in the place where the endorser lived there
was no notary to make the protest. According to Story

—
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such a protest

required by the law of Scotland, and of all

Is

Feb'^28.

March 1.
This case affords a remarkable
illustration of the expediency of our practice, because if Ba^nk"™K'er.
there had been a notarial protest, the notary would have
produced his protocol, and from that it would have appeared
whether proper notice had been given or not. Instead of

countries except England.

that the Court

is

now

left to

decide upon the evidence of

memories, who have given oral
testimony, as to whether there has been notice or not. It is
not advisable that the Court, without full argument, should
decid'e this question of law at this stage.
Seeing that the
witnesses,

with fleeting

practice of this Court has been to grant provisional sentence

upon non-notarial proof of notice in cases where no notary
resides in the place of the defendant's residence it would
appear as if notarial proof is not essential. This case can be
decided upon the facts adduced, and upon those facts I am
clearly of opinion that the plaintiffs have not proved that
any notice of the dishonour of the note in question has been
served upon the defendant. The judgment of the Court
must, therefoie, be for the defendant with costs.

Denyssen,

J.,

and Fitzpateiok,

Judgment accordingly

J.,

concurred.

for defendant,

with costs.

Defen-

dant allowed his witnesses' expenses.
rPlaintiff's Attorney, J.

H. de Vix-mers.

LDefendant's Attorney, C. C.

"]

de Villibks. J

Benning vs. Thomas.
Thomas vs. Benning.
Bules of Court Nos. 36

& 37.

Appeal.

—Execution.

Plaintiff having recovered judgment in a case which, imder the

50th section of the Charter of Justice, an appeal would lie
to the Privy Council, at once sued out a writ iefore there

was any application for leave to appeal, and hefore any
order was made that the judgment should he carried into
Writ set aside with costs.
effect.

—
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Bid where

was alleged that defendant was parting with
an interdict in restraint was granted.

ii

his

property,
18T3.

Feb.
„

22.
29.

March

1.

Benning vs.
Thomas.

Thomas

vs.

Benning.

Judgment was given on the 15th February in the case of
Thomas vs. Benning {ante, p. 16), for the plaintiff for
£4000, and costs. On the next day the plaintiff sued out
of the ofBce of the Registrar a writ for the amount recovered.
On this coming to the knowledge of defendant, he obtained
a rule nisi, operating as an interim interdict, restraining the
plaintiff from putting his writ in force, and calling upon him
to show cause why the writ and all proceedings thereunder
should not be set aside.

On

the return day,

him

Oole (with

Stoekensirom), for the plaintiff, produced

stating that defendant

had mortgaged

his landed
and contended
that unless plaintiff was vigilant he would lose the benefit of
his judgment.
affidavits

property, and had disposed of his business

;

Buchanan (with him Jones), for the defendant, relied on
the 36th and 37th Eules of Court.
Any suitor against
whom judgment was given in a case whei;e, under the 50th
section of the Charter of Justice, there was an appeal to the
Privy Council, had fourteen days within which to lodge his
and

was lodged no writ could
had not waited to
defendant intended to appeal, and as a fact defendant

petition,

after such petition

issue without leave of Court.

see

if

had now presented his
had been applied for.

petition.

Plaintiff

No

leave to issue execution

The CouET declared the writ of execution improperly
and made the rule nisi absolute.

issued,

Postea (March 1),—
Cole, for

calling

the

plaintiff,

upon defendant

moved
to

ex parte for a rule nisi,

shew why he should not be

parting with his property pending the
Court
on the application for leave to appeal.
decision of the
restrained from

The CoTTBT granted a
interim interdict.

rule nisi as prayed, to operate as an
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[Note. The appeal was afterwards abandoned, the parties
having agreed to a compromise.]
rPIaintiff's Attorney,

Moore.

LDefendant'3 Attorneys, Eeid

ISIS.

Feb. 23.
„ 29.

March

1.

Benning vs.
Thomas.

"]

& Nei'HEW.J

Thomas

vs.

Benning.

Queen
False Pretences.

vs.

Poley.

—Promissory Note.

The accused purchased a horse from the prosecutor, giving in
payment a promissory note, and at the time of purchase
stating he

had money

prosecutor, afterwards

to

his credit at the hank.

The

ascertaining that there were no

bank, had accused arrested and he was
a charge of fraud. Conviction quashed, as
the prosecutor had parted with his property on, the
security of the note, and as the note had not been
presented for payment it was not shown that prosecutor
had suffered prejudice.

funds

at the

convicted on

The accused was charged before the Magistrate
West with fraud, in having falsely pretended
one Yan Heerden that he had £150 at the bank
Victoria

of

ism.

to

^f;^'-

at

Kichmond, and did by means of the said pretences obtain
from the said Van Heerden a horse of the value of £25.
Accused pleaded guilty, saying this was the first time he
had got himself into trouble and was sentenced to three
months' imprisonment with hard labour. On the records
being submitted, for review, they were referred to the
Attorjiey-General to see if he would support the conviction.
;

It appeared that accused,

told

Van Heerden

when negotiating the purchase,
£150 at the bank, which

that he had

statement Van Heerden believed. He sold the horse and
took a promissory note in payment. Afterwards, ascertaining that accused had no funds at the banlf, Van Heerden
had him arrested and tried before the Magistrate. The
promissory note was never presented to prisoner, nor was he

asked for payment.

Buchanan,

for

the Crown, supported the conviction.

The

essence of the offence was the false representation, by means
E
Vol. VIII.— Pakt I.

^"'^"

"'• ^°"'''-
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of which accused had induced Van Heerden to part with his
(MattJiieus, Be Grim., p. 237; 2 Bussell on
QueenlTpoiey. property.
Crimes, 4th ed., p. 614; B. vs. Welman, Dears. CO., 188).
There was no appearance for the prisoner.
iiireh

1.

Db

ViLLiEES, C.J.

given by prisoner to
bank as the place of
payment, or if the prisoner had given a cheque on the bank
where he knew he had no funds, and the cheque had been
presented and not paid, some grounds for the conviction
would have existed. But in this case the prisoner appears
to have bought a horse from Van Heerden, and at the time
of making the purchase told Van Heerden that he had
£150 in the Eichmond Bank, but he gave no order on the
bank he gave a promissory note payable at sight. Van
Heerden soon afterwards ascertained that tlie prisoner had
no money at the Eichmond Bank, but instead of presenting
the note for payment, Van Heerden had prisoner arrested
and tried. Now it is clear that Van Heerden parted with
his property on the sd^urity of the promissory note, and
until the prisoner refused to pay the note there was no

Van Heerden had

:

If the

specified

note,

the

;

prejudice to Van Heerden. Supposing a man went to a
shopkeeper in town and bought £100 worth of goods,
saying he had £1000 in the bank ; and the shopkeeper gave
him credit ani took a promissory note for the £100 payable
in three months.
The shopkeeper goes to the bank and
finds that his customer has not £1000 there, but he does
not present the note for payment, how can he charge the
customer with fraud before the due date of the note ? Van

der Linden lays

down {JSenrys

trans.,

p. 246), that

things are necessary to constitute the crime of fraud,

two
first

a purposed and criminal intention ; and secondly, actual
prejudice occasioned to a third person. In this case there

was a He, but Van der Linden goes on to say that simple
when the two above-mentioned requisites are wanting,

lies,

are not within the cognizance of the criminal law.

What

is

wanting in this case is proof of any actual prejudice to
Van Heerden. In the case cited from Dearsley there was no
credit given, but money was actually handed over, and so
there was prejudice suffered. Here there was no prejudice
in handing over the horse, for Van Heerden relied on the
security of the promissory note, and non constat, when the

51
it may not be paid.
The prisoner pleadfed
but he did ro in ignorance
of
„
the law,' and the Queen
"
,
conviction must be quashed.

note

is

presented

mSi

•guilty,

'

.

.

,

Dentssen,

J.,

—
vs.

„,

Foley.

concurred.

Conviction quashed accordingly.

Kramer

vs.

Findlay's Executors.

Illegitimate Child.

—Maintenance.—Executors.

Judgmeibt, at the suit of the mother, given against executors

for maintenance of an illegitimate
deceased was putative father.

child,

of which the

The executors dative of the estate of the late Findlay were
sued by the plaintiff in her individual capacity and as the
mother and natural guardian of her illegitimate

The

child.

declaration set forth that the late Findlay during

debauched and carnally knew the plaintiff, and
cohabited with her for a long period up to the time of his
death, during which time plaintiff had by him two children,
his lifetime

one of whom, a daughter, born in 1874, still survived. That
up to his death Findlay supported the child, but that since
his death the plaintiff from poverty was unable to support,
maintain, and educate the said child by reason whereof
the defendants were liable to contribute to the suppoit
of the child until she attained her majority or married.
Wherefore plaintiff prayed judgment declaring the liability
;

of the defendants,

and the payment by them

£5 a month
The summons had

to plaintiff of

until the child's majority or marriage.

also claimed

£500 damages

for seduc-

tion, but this claim was not included in the declaration.
deceased had left no legitimate children.

The

defendants, in their plea, admitted the plaintiff's

allegations,

They
£313.

The

and submitted

to the

judgment of the Court.
was only

also stated that the value of Findlay's estate

ists.

^''_^^^Tadfa^s'
^^'°"'""-
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1878.

March

1.

Kramer ws.

Jones appeared for the plaintiff, and Sfockenstrdm for the
defendants.

Firidlay's

Executors.

The Court gave judgment ordering that the
assets of the estate be paid into- the Guardian's

that

£1

10s.

paid monthly to plaintiff

be

available

Fund, and
during the

minority of her said child out of the capital and interest by

way

of

damages

(See Voet, 48,

for

her seduction.

5, 5.)

rPlaintifF's Attorney, C. C.

de

ViIiLIEES."]

LDefendants' Attorney, Tkdteb.'

J

Costs out of the estate.
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CASES
DECIDED

IN

THE SUPREME COURT,
1878.
VOL.

VIII.

PART

II.

In re Stock's Estate.
Insolvency.

—

Trustee's Commission.

Full commission cannot le charged on assets realized in an
insolvent estate hoth hy the provisional trustee

permanent

and by

the

trustees.

On the sequestratioa of the estate of Louis Stock, one
Jones was appointed provisional trustee, and realized assets
to the value of £1433. At the second meeting of creditors
Jones and Ball were elected joint trustees. In the Liquidation account filed, Jones charged five per cent, commission
for realizing the assets as provisional trustee, and the joint
trustees charged a further sum of two and a half per cent,
commission on the £1433, as having been money in the
estate handed by Jones as provisional trustee to himself and
Ball as joint trustees.
Cole moved for the

of the Liquidation

confirmation

account.

The Court PDenyssen, Acting O.J., and Fitzpatrick, J.,]
ordered the accouut to be amended by reducing the total
amount of commission to five per cent.
amendment, confirmed the account.
Vol. VIIL— Pabt II.

;

and, subject to such

F

,g,g_

May^s,
In re Stock's
Estate.

54.

Smith
Arrest.

—

Vessel.

Davis.

vs.

—Master.—

Collision.

The attachment of a Vessel ordered, to answer a claim for
damages for collision; hui the Master of the vessel
released from arrest.
18JS.
''^'

Smith

vs.

Davis.

The brig Doretta sustained damages from a collision with
the Queen of the Bay, in the roadstead of East London.
The plaintiff, as master of the Doretta, claimed £750 damages,
alleging that the collision was caused by the negligence of

the defendant, the master of the Queen of the Bay. Defendant, denying the claim, and preparing to leave, was arrested

by the

plaintiff,

and called upon to give security.

Jacols, for the plaintiff,

moved

to confirm the arrest,

also for the attachment of the defendant's vessel.

Lippert

db Go. vs. Besbats,

2 Buch.

and

cited

S. 0. Eep., 1869, p. 66.

prayed for his release

TJpington, A.G., for the defendant,

from

He

arrest.

The CouKT [DeNtssen, Acting C. J., and Fitzpateick, J.,]
ordered that the defendant be released from arrest ; but that
the vessel be attached to abide the result of any judgment
of the Court on plaintiff's claim. Costs to be costs in the
cause.
rPlamtifTs Attorneys, Faiebeidge, Aedekne,
LUefendant's Attorneys, Keid & Hephe-vt.

Owen
Arrest.

A

vs.

& Scanlen.1
J

Woolf.

—Insolvency. —

Release.

defendant, arrested for debt under the 8th Rule of Court,
released

from prison upon surrendering

his

estate

as

insolvent.

ig,8_

^fli'OwenM.w^ooif.

Plaintiff and defendant were formerly partners, carrying
on mining operations at Kimberley. On dissolving partner^j^g accouuts showed defendant to be indebted to
gj^jp
plaintiff.

Defendant came

to

Cape Town and took

passage by mail steamer for England

;

but was arrested

his
for

'

55
his debt

by

the 8th Eiile of Court. Defendant
^H''^
which were not accepted.
He thereafter pre- Owen vs. W oolf.
pared his schedules and surrendered his estate as insolvent.
Buchanan, for defendant, applied for his discharge from
custody. Defendant had made a full surrender, and plaintiff had now a remedy.
Jacobs, for plaintiff, opposed, and asked that the arrest
should be confirmed.
plaintiff under

offered terms,

—

111-

,

.

The CouET [Denyssen, Acting O.J., and Fitzpateick, J.,J
granted the application, and ordered defendant to be released

from prison.
rPlaintifTs Attorneys,

Faiebeidge, Aedekne, & Scanlen."!

LDefendant's Attorney,

Mooee.

J

Theeepence
Evading Toll—Act No.

9,

vs.

1858,

Voestee.
sec.

15.—Act No.

6,

1867.

The Divisional Council of Cradoch were empowered hy statute
to erect a bridge across the Fish River, and to establish a
toll thereat, with the powers and privileges as to tolls
conferred hy the Beads Act No. 9, 1858 ; and were
further empowered to close all fords across the river
within two miles of the said bridge.
The appellant ivas
convicted before the Magistrate of contravening the 15th

of the Roads Act, in having crossed the Fish River
within two miles of the bridge, thereby evading the payment

section

of

toll.

On

appeal, conviction quashed.

Vorster, the lessee, from the Divisional Council of Cradock,

the toll established at Gilfillan Bridge across the Fish
River, prosecuted Threepence, a native wagon driver, before

of,

the Resident Magistrate, for contravening the 15th section
of Act No. 9, 1858, by crossing the Fish Elver within two
miles from Gilfillan Bridge, thereby evading the payment of
the toll due and payable at the said bridge.

The accused

pleaded not guilty, but was convicted and sentenced.

He

now appealed.
Jacobs, for the appellant, submitted that the whole of the

proceedings were faulty.

Act No.

6,

1867, section 4, gave

F

2

isis.

—

vorater.
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May

23

Three^oe vs
Torster.

*^® Divisional Council power to establisL a

toll, and the
^^^^ section of Act No. 9, 1858, which was made applicable
to such toll, referred only to evasions at such toll.
The
accused did not attempt to cross the bridge or evade the

The 7th

toll there.

section of

By

the section contravened.

Act No.

6,

1867, was,- if any,

that section the Council could

upon the Fish Eiver within two miles on
upon anyone using such fords. Possibly the owner of the soil might
have an action for trespass, but the Council had no rights.
It was not shown that the accused had not the leave of the
owner of the land to cross where he did. What was considered not to be evasions of toll in England were shown in
the cases of Veitch vs. Trustees of the Exeter Tv/rnpike Boad,
27 L. J., Mag. Cas., 116 Queen vs. Irving, 12 Q. B. Eep.,
429 Harding vs. Siddington, 43 L. J., n.s., M. C, 59.
Buchanan, for respondent, supported the conviction. The
close all fords

either side of the bridge, but there was no penalty

;

;

intention of the Legislature in authorizing the closing of the

was to protect the Council and enable them to raise
The appellant
for meeting the cost of the bridge.
clearly intended to evade the toll by crossing the river
within the prescribed limit.
fords,

means

The CouKT [Denyssen, Acting

C.J.,

and Fitzpatrick, J.,]

quasiied the conviction, on the ground of the informality of

the

summons

in the case.

Appeal allowed accordingly, with
rAppellant'a Attorneys, Faikbkibge,
LEespondent's Attorney, Van Zyjl.

PoTE

VS.

costs.

Akdekne, & Scaklen."]

J

Liquidators op the E. P.

Insolvency.

—

Creditors.

Bank and Wood.

— Compromise.—Misjoinder of
—Pleading.

defendants.

An

exception of misjoinder of two creditors of

defendants, in
out

an

action

to

an

insolvent as

compel defendants

an agreement of compromise,

to

carry

sustained.

1878.

Maysi.
^datorso^f the'"
y,.

v.

Bank

and Wood.

Plaintiff,

an insolvent, sued pro Deo for £10,000 damages

Sustained by reason of a refusal to complete an acceptance

57
of a compromise offered

by

plaintiff,

and to consent to the

release of his estate from sequestration.

The

first

defen-

dants were the Liquidators of the Eastern Province Bank,
and it was alleged that before the liquidation the trustees
of the bank had agreed to accept the compromise. The

second defendant. Wood, was a cessionary of a claim due to
the Loan and Trust Agency, a company also under liquidation, the liquidators of which had also agreed to the compromise, and had since ceded their rights to defendant

Wood.
Defendants excepted to the declaration infer alia on the

ground of misjoinder.
Jacobs (with

him StocJcenstrom), in support of the exception,

contended that the defendants should not have been joined,
as there were important defences open to one defendant
which were not available to the other. This was virtually a
claim founded on a right of specific performance.
General
damages were claimed, and it could not be alleged that
there was a joint injury (Story, Equity Pleadings, sees. 271,
272; Chitty on Pleadings, vol. 1., p. 51).
Innes, for the plaintiff, submitted that a contract entered
into by the insolvent on the one part, and his creditors of
the other part, was a joint and several contract.
It was a
rule of law that a contract was joint, unless specially excepted.
There was a community of interest. Every creditor who
signed affected the others, and unless all signed the
document was of no value (Story on Contracts, vol. 1., sec.
53 Addison on Contracts, 7th ed., pp. 36, 280 ; Story on
Equity Pleading, sec. 159
Wilson on Judicature Act, Ord.
16, Eules No, 3, 5, and 6).
Jacobs, in reply, contended that the argument that this
was a joint contract was based on a fallacy.
;

;

Dentssen, Acting C.J.
I think the declaration has
improperly joined two persons who have no community of
interest. It appears that there are a number of creditors, each
one of whom might have a separate defence. Separate
:

The
be brought against each defendant.
must
defendants
exceptions as regards the misjoinder of the
actions should

be entertained.

.

FiTSUPATBiCK,

J.,

concurred.

i^m-

—

.'

.

dators'ofthe

and'womu
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Exception allowed accordingly.

jhf'ai
Pote

vs.

Liqui-

of the
E. P. Hank

diitore

rl'laintiffs Attorney,

Do

Preez.

"|

LUefeudant's Attorneys, Faibbkidge, Ardebne,

S:

Scanlen.J

and Wood.

Fryer

Van

vs.

Executor.— Ordinance No. 104,

an
Qusere,

— Whether

a Surety

an

sec.

33,

an

33.

—" Person having

8v/rety.

to the

Master for the due ad-

to shoiv

estate hy

such estate,"

interest in

Dative

sec.

—

an Executor Dative, is entitled,
of Ordinance No. 104, as a "person having

ministration of

under

interest."

Zyl.

cause

why

he

to

summon

such Executor

had not lodged

his accounts

with the Master.
,8,8

Augusts,
i-ryer^™.Tan

The

and one Shaw, since deceased, became
sum of £1000, ibr the due and
faithful administration of the estate of the late Van Zyl, by
the defendant, upon his appointment as executor dative.
Several years having elapsed, and no account having been
filed, the plaintiff took out a summons under the 33rd
section of Ordinance No. 104, calling upon defendant to
show cause why he had not lodged his accounts with the
plaintiff

sureties to the Master in the

Master.

Several affidavits were filed accounting for the

and alleging that defendant had formerly employed
plaintiff as his agent, and that some necessary vouchers were
delay,

still in plaintiff's

possession.

had taken away

all his

Plaintiff stated that defendant

papers some time before, but that

since summons plaintiff had found that a few unimportant
vouchers had been accidentally left with him.
Upington, A.G., for the defendant, contended that the
plaintiff was not a person having an interest in the estate,
but
entitled to sue under section 33, of Ordinance No. 104
;

after

Buchanan

for the plaintiff

had been heard

waived the objection, except so far as
Counsel were then heard on the merits.

De

it

contra, he

affected the costs.

Villiers, C.J. The first question raised in this case
one of procedure, namely whether a surety for an executor
dative can, under the 33rd section of Ordinance No. 104,
:

is

compel such executor to lodge his accounts

witii

the Master.
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Under the 27th
I

«

1

,

beiore he

is

section every executor dative is bound,
^
permitted to enter on the administration of the
,

estate, to find

two

sureties,

sureties
plaintiff

due administration of the
an executor dative, and he found

security for the

The defendant

estate.

one of

is

whom

is

the

plaintiff.

Surely these

must have some remedy.
It is said that the
might have proceeded in another form, but I am

inclined to hold that a surety for an executor dative

is such
a person having an interest in the estate within the meaning
of the 33rd section, and entitled under that section to sue
the executor to show cause why he has not lodged his

accounts with the Master. I am inclined to give a liberal
construction to this section, the object of which is clearly to
give all persons having an interest in the due and faithful
administration of

tlie

estate of

any deceased person the

My Brethren,
however, hold somewhat different views, and the question
has been disposed of by the Attorney-General waiving the
objection.
Upon the merits of the case I have not the
slightest doubt that the plaintiff has shown sufficient grounds
right to see that the executor does his duty.

for calling upon the defendant to lodge his accounts.
The
defendant was appointed executor as far back as 1873, and
he has not been able to justify his delay. At the same time

the plaintiff himself has not been free from blame.
As in
the opinion of the majority of the Court, these proceedings
were improperly originated with a summons, and not by way
of motion, each party will pay his own costs.
J. : I think that a surety for an executor
not such a party having an interest in the estate as
I think a " person having
is contemplated by the section.
an interest in such estate," refers to heirs or legatees, or

Denyssen,

dative

is

may even be guardians of minors but a surety for an
executor has no interest whatever. At the saine time I am
of opinion that the defendant has failed to do his duty.
it

;

FiTZPATEiCK,

J.

:

I concur with

my

Brother Dentssen.

Defendant ordered accordingly to file his accounts, plainrender any assistance in his power as to missing
vouchers ; no order as to costs.

tiff to

rPlaintilTs Attorney, Van Zyl.I
LDeleudant's Attorney, Mooke. J

isfs.

—

August
zyi.'

5.
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South Apeican Associatiok

vs.

Egberts.

—

Execution Sales of Immoveable Property. Rules of Court
115.
Nos. 110, 111, 113, 114,

&

is no provision for a peremptory execution sale of landed
property attached, hut the reqwirements of the Rules of
Court respecting the sale of such property must he followed.

There

Bule of Court No. 113, requiring the Master, lefore the sale of
immoveable property taken in execution, to fix a reserve
price, lelow which the property shall- not be sold, is compulsory, and a neglect of this provision will invalidate
the sale.
,878.
^Aiay'le.^'

August

5.

Issocialfm™.
Koberts.

The plaintiffs obtained proTisioual sentence against defendant on a mortgage bond for £1200, and the Court
declared the property specially hypothecated to be executAfter yarious delays at defendant's instance, the
^^1^property was ultimately sold under the Master's directions

by auction at Graaff fieenet, before a Commissioner, for
£1625. The Master prayed for the coafirmation of the sale,
whea the defendant obtained a rule nisi, calling upon the
plaintiffs and the purchasers of the property to show cause
why the sale should not be declared invalid, by reason of
certain irregularities

and non-compliance with the Eules of

Court.
It appeared that, after the attachment of the property
under the judgment, the Master had called the usual
meeting of mortgagees and creditors, at which meeting the
plaintiffs and a second mortgagee were' present, but the
defendant did not attend. It was resolved by the creditors
that the propetty should be sold by auction, peremptorily,
The Master did not fix any reserve
to the highest bidder.
instructed an agent to attend the
plaintiffs
price, but the
interests.
In the affidavit of the Chief
their
sale, to protect
was
it
stated that prior to 1830
office,
Master's
the
Clerk in
attachment
under
took place without an
property
of
sales
of
meeting
creditors
merely instructing
the
Court,
of
order
the
conditions.
fixing
In
such cases the
and
sale
the
properties were duly valued, and the reserve price fixed.
After 1831 resolutions of creditors were taken to the effect

that the properties be sold peremptorily to the highest
bidder, and that application be made to the Court for leave

;

.
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After 1840, the practice was for the creditors
sold peremptorily to the
highest bidder and the Master himself reported the resoluso to

sell.

jr^^^ij

to resolve that the property be
;

.

n

y-i

tion to the Court,
,

n

•

1

1

and obtained
.

„

these cases no valuation of

/T

•

1

.

confirmation

its

;

and

m
.

,

,

the property was made

or reserve

This course, which had been the practice in
the office for nearly forty years, was followed in the present
case.
Voluminous affidavits were filed by the defendant,
alleging inter alia that the real value of the property was
price fixed.

and that the credit which the creditors had
should be given had not been stated in the
advertisement of the sale. The property had been sold in
two lots, the first for £700, and the second for £925 and
before the sale plaintiffs had offered to withdraw all proceedings on the payment of interest and costs.

£4000

;

resolved

;

Jacobs, for the defendant, based the objection to the con-

firmation of the sale on the grounds, 1st, that no reserve

by the Master 2nd, that it was not
lot, when sufficient had been
realized from the first lot to pay arrear interest and charges
and 3rd, that the conditions of sale had not been advertised.
price had been fixed

;

necessary to sell the second

Upington, A.O., for the plaintiffs, objected to go into the
3rd ground, as it had not been specified in the rule nisi.
The defendant was himself responsible for all which had
occurred, and had known of all the proceedings up to the
sale, yet had raised no objection.
The Master had followed
the long-established practice of his office, and the Supreme
Court had confirmed a peremptory sale in the case of The
Master vs. Termant (3 Menz., 107).
Buchanan, for the purchasers, read affidavits showing that
they had acted hona fide, and that one of them had re-sold
his share.
Execution sales were compulsory, and usually
held without reserve, hence lower prices frequently resulted

would be further discredited to the detriment
if any uncertainty was allowed to attach to
them. The meeting of creditors could fix the conditions of
sale, and when it was resolved to have a peremptory sale it
was not necessary to fix a reserve price.
Jacobs, for the defendant, contended that it was clear that
the property had been sold far below its real value, which
could not have occurred if there had been a reserve price
The defendant's default was no reason why the Eules
fixed.

and such

sales

of the debtor

J^^^^h
„

^

-—-

South African
Association
Koberts.

vi.
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March'ia

I^fJts
southTfrican
"^ESterte""'"

°^ Coui't should not be followed

;

and an erroneous

practice

^^ *^® Master's office could not override positire Rules any

™°''® ^^^^ ^^^^ ^ practice could justify a neglect of the
I'^l'i^i'e'^ents of an Act of Parliament.
The Court some-

times altered a practice, as it had done in 1865, in directing
how accounts in insolvent estates should be confirmed. In
In re Van Eelsingen (3 Menz., 247), the Court confirmed the
sale, but there the conditions of sale had been duly advertised, and no objection taken thereto before the sale.
Here
there had been no such advertisement. The object of the
Eules of Court was to protect the owner of the property
against an undue sacrifice.

De Villiees, C.J. This case has raised some very important questions, the most important being whether the
Court can now confirm a sale of land taken in execution
:

where there has not been an observance of the 113th Eule of
Court by the Master. The Eule is as follows " At or before
the sale, when it is to take place by auction, the Master
shall affix a price to the said property, below which it shall
not be sold and shall seal up and keep the said price secret
from all persons whatsoever." Now this Eule seems to
contemplate that the Master might himself be present at the
sale, for it enables him to fix the price not only before, but
:

;

at the sale.

Where

Com-

the sale takes place before a

missioner, I have no doubt that it is the duty of the Master

beforehand to let such Commissioner know what the reserve
price is, below which the property is not to be sold.
Where
this Eule has not been complied with this Court will, at the
instance of the execution debtor, set aside the sale.

My

attention has been called to the 110th Eule, which requires

the Master to appoint some person, not interested in the
property, to value the property for his guidance ; and any
interested party may, at his own expense, also furnish the
Master with a valuation made by any indifferent person.
The policy of these Eules seems to be, to provide every
security against the property being sacrificed at the sale. It
appears that

it

has been the invariable practice of the
for the last forty years or so to overlook

Master's
these Eules, and for the Master to apply to the Court for
"
leave to have a peremptory sale and a " peremptory sale
office

;

was supposed to mean a

sale

without reserve.

Now

in the
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place 1 do not consider that is the true meaning of the
word "peremptory," for where no reserve price was fixed
the words generally used are that the sale would be " without reserve." The words "peremptory sale " do not, in my
opmion, imply that there was no reserve but that the sale
was compulsory, and not at the instance of tlie owner. But
whatever the practice may have been, there is the Eule
staring us in the face, and that requires the Master to fix a
reserve price.
The want of compliance with the Eule
invalidates the sale.
The affidavits on both sides show that
this property has been sacrificed
and it is highly probable
that if the Master had had a valuation made beforehand
and had fixed a reserve price, that it would have been a price
beyond what was offered at the auction. The defendant,
therefore, has substantial grounds for coming to this Court
to complain.
It struck me that great inconvenience might
arise from the fact that one of the purchasers has re-sold and
might be liable to pay damages to the person to whom he

first

;

;

but to this there is a sufficient answer. The
that the sale to him had to be confirmed by
the Court, and he ought not to have re-sold, or should have
has sold

;

purchaser

knew

Court had been satisfied that
the sale should be confirmed. The other objections to the
sale which have been taken are not now decided, because

re-sold conditionally, until the

they were not originally raised, or referred to in the rule
nisi.
These objections all originate in the loose practice
which has crept into the Master's office, though of course the
present Master is not responsible for that.
It was part of
this loose practice that the Master applied to the Court for
leave to hold a " peremptory sale." There is no provision
in the Rules for any such application and the Master ought
not to apply to the Court to sanction any conditions not
provided for. With regard to costs, the Master cannot be
held liable, because he has only followed the practice of
his office which has been in vogue for so many years.
The
Association cannot be held liable, because they have done
nothing contrary to the Rules nor could the purchasers be
held liable. But inasmuch as the defendant Roberts has
;

;

caused all these proceedings,
should pay the costs.

Uenyssen,

J.,

it

and Fitzpatrick,

is

but equitable that he

J.,

concurred.

"'s.

Mayie.'

"—

^'

Association ««.
Roberts.

—

—
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Mareh ia.

AtSsu.

^"^^ "*^* ™^*^^ absolute accordingly, setting aside the
°^*^6 property as void defendant to pay the costs.
Eedelinohdts & Wessels.

South African

pPlaintiffs' Attorneys,

Association
Eoberts.

Defendant's Attorneys, Faireeidge, Akderne,
LPurchasers' Attorneys, Beid & Nephew.

vs.

sale

;

PoTE
Insolvency.— Compromise.

A

VS.

-i

& Scanubh.

J

Wood.

— Ordinance No.

6,

1843,

see. 106".

who had agreed to accept an offer of compromise
made hy an insolvent, afterwards ceded his claim to
defendant. Both lefore and after the cession, at several

creditor

meetings of creditors, held in terms of the 106th section
of the Insolvent Ordinance, No. 6, 1843, the defendant
opposed the acceptance of the compromise, and the insolvent

failed
to the

to obtain the requisite

therefrom

The

1878.

„

Pote

us.

e!

Held,

same.

estate

to the insolvent

of the

some of

against the defendant..

Pote was sequestrated as
In 1873, the plaintiff obtained the

plaintiff

insolvent in July, 1870.

Wood, signature of

majority of creditors to agree
no cause of action accrued

that

his creditors, including the Liquidators

of the Port Elizabeth Loan, Trust, and

document

in the following terms

" The said Pote

offers

their claims,

and

management

thereof."

a compromise to

pay

Agency

Co., to a

:

Ms

creditors in full settlement of

pound

sterling on his estate, to
te paid by him in six years or at an earlier date should his circumstances
allow of his doing so, and on the signing of this undertaking by the
creditors and the insolvent as aforesaid, and further with the consent of
the Judges of the Supreme Court thereunto obtained, the said estate shall
be released from sequestration, and the said Pote reinvested in the
offers to

At a meeting

5s.

in the

of creditors

held on the 20th January

1875, the offer was submitted, and the Magistrate thereupon
made the following minute : " Upon taking the number and
value of the debts proved, it does not appear that ninetenths of creditors have supported the offer of compromise,
therefore

it is

rejected."

At

this

meeting the Liquidators

voted for the compromise, but the defendant, who was also
Shortly afterwards, on the 30th
a creditor, opposed it.
ceded their claim to defendant,
Liquidators
January, the

and several meetings of creditors were afterwards called

to
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consider the compromise, at all of which the defendant
opposed its acceptance, and the insolvent failed to ohtain

the votes of nine-tenths of the creditors present in its favour.
Under these circumstances plaintiflF sued defendant for
£10,000 damages, alleging that defendant was bound by the
contract of the Liquidators

who had ceded their

claim to

him

to attend these meetings and agree to the compromise, in

breach of which duty he opposed the acceptance of the
compromise, and prevented the plaintiff from obtaining the
release of his estate from sequestration.

The defendant excepted

to the declaration as disclosing

no cause of action.
Jacobs, for the defendant, supported the exception.
There
was no duty, such as that alleged, cast upon the defendant,
or even upon the Liquidators who had ceded their claim to
defendant.
The plaintiff had erroneously proceeded under

the 106th section of the Insolvent Ordinance, whereas the
by the document was, that he should

intention shown

proceed to have his estate released under the 107th section,
this could only be done if he obtained the signatures of

and

all his creditors,

and

this

he had

failed to do.

Innes, for the plaintiff, submitted that though the insol-

vent might have proceeded under the 107th section if he
could have obtained the signatures of all his creditors, still
he was entitled to proceed under the 106th section, which
required the consent only of nine-tenths of the creditors
present at the meeting called to consider the compromise.
The defendant stood in the position of assignee of the
Liquidators, and was bound by the consent they had given.
(Story on Contracts, sec. 474

De

;

Voet, 18, 4, 13.)

I have carefully examined this deVilliees, C.J.
if it is possible to find a cause of
order
to
see
claration in
claim, but I have failed
plaintiff's
of
the
in
support
action
declaration complains
The
action.
of
such
cause
any
to find
contract,
according to the
which
contract,
of
breach
of a
declaration, consists in an obligation cast upon the defendant
:

as assignee of the claim due by plaintiff's estate to the Loan
Company, the said company before such cession having

signed a certain document agreeing to accept a compromise
by the plaintiff. The plaintiff relies upon the 106th
section of the Insolvent Ordinance, which enables an insoloffered

An^''\s

_»_

e-

Pote^. wood.

;

66
isrs.

„
Pote

vs.

»'

Wood,

vent who obtains the consent of nine-tenths of his creditors
assembled at a meeting called for the purpose, to come to
the Court and apply for the discharge of his estate from

To obtain the benefit of the provisions of
made an offer in terms of the

sequestration.

this section the insolvent

document annexed to the declaration. This was a preliminary offer, and after this preliminary offer, a meeting of
creditors was held, at which the representative of the Loan
Company consented to the acceptance of the compromise
but the insolvent failed to obtain, according to the Magistrate's certificate, the consent of

When

the requisite number of the

happened the creditors who
had voted for the compromise were no longer bound by their
votes, and there was no binding contract left after that.
The original undertaking was necessarily contingent on
obtaining the required proportion of creditors, which was
never done. Even if there was a binding contract it is
creditors present.

difficult to see

this

how the present defendant could be considered

he had never signed or agreed to the compromise at all. No doubt, as has been argued, the defendant Wood took the cession subject to the obligations resting
on this cedent but at the meeting of creditors the whole
thing fell through, and all the creditors were in the same
a party to

it,

as

;

position in which they were before any offer of

had been made. As no cause of action
exception must be allowed.
Denyssen,

J.,

and Fitzpateick,

J.,

is

compromise

disclosed, the

concurred.

Exception to declaration allowed accordingly.
Dn

rPlaintiiTa Attorney,
LDefeudant's Attorneys,

Fbeez.
Fairbkidge, Aedeene,

Smith
(« Doretta " vs. "

Ship.

—

Collision at Sea.

Laws.
In

eases

one

of

collision at sea,

side, loth the

vs.

1

& Scanlen.J

Davis.

Queen of the Bay.")

—English and Boman Dutch
—Damages.

where there

is negligence

Boman Dutch Law and

on only

the English

,

—
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Law

agree in holding that the negligent party

hear his

In

own damage and

cases of pure accident, without

hy English

Law the

Where

any negligence on

either side,

of repairing the damage

cost

hy the vessel upon which

Roman Dutch Law

is liable to

also that sustained hy the other

it

happens

to fall ;

divided between both

it is

is

home

hut hy the

vessels.

there is negligence on both sides, by English Admiralty

practice the

hut

damage

divided between the two vessels;

is

doubtful under

it is

Roman Butch Law

whether this

rule holds good.

a harbour of this Colony, the
Court would consider the ordinary practice of seamen,
and regulate its decision accordingly, and not search for
the practice of seamen as laid doivn in the old Dutch

In

eases of collision occurring in

authorities
is

;

consequently a vessel

drifting through

able steps to avoid

In

this case, the

weather on

a

stress

upon which another ship

of weather should take reason-

collision.

defendant's ship drifted through stress of
the plaintiff's vessel, which was lying at

to

anchor in the roadstead, and the plaintiff having veered
out cable and not having been guilty of any contributory
negligence, held entitled to recover one-half of the

damage

sustained hy his vessel.*
the amownt of damages to be awarded, ike actual
of repairs and the value of anchor and cable lost were
allowed, hut not freight paid by the vessel leaving the port
of collision and transhipping cargo in another port, nor
the wages and keep of the crew during the period of

In estimating
cost

detention for repairs, in the absence of proof that

it

was

necessary to proceed to such other port, or that freight

would have been earned if the
* Since this decision,

of

which Act

is

Act No.

as follows

8,

vessel

had not been

delayed.

1879, has been enacted, the 1st section

:

" 1. In all questions relating to maritime and shipping law, in respect

which the Supreme Court has concurrent jurisdiction with the Vice
Admiralty Court, the law of this Colony shall hereafter be the same as the
law of England, so far as the law of England shall not be repugnant to
or inconsistent with any Ordinance, Act of Parliament, or other statute
having the force of law in this Colony."
of
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^^® plaintiff's declaration averred that on the 24th March,
the brig Doretta, of which the plaintiff was the master,
1878,
13.
^^"^ *^® barque Queen of the Bay, of which the defendant
SmithlZDavis.
was the master, were respectively riding at anchor in the
roadstead of East London, that by reason of the force and
August

G.

',',

violence of the

wind and sea, the said Queen of the Bay
parted her anchor and drifted and ran foul of and collided
with the Doretta, doing her much damage, causing her to

and forcing her to slip her anchor and proceed to sea
and thence to Table Bay for repairs and supplies, and incur
expense and loss amounting to £1500.
"Wherefore the
plaintiff prayed judgment for £750, being one-half of the
leak,

said sum.

The defendant

pleaded,

specially, that the collision

first,

the general issue.

Then

would not have occurred but

for

the neglect and default of the persons in charge of the
Doretta, the said vessel having no light on board and no
watch on deck, and in omitting to veer cable when hailed

and requested

to

do so by the master of the Queen of the Bay.

The replication was general.
At the trial it was shown that during the night

of the
24th March, a fresh breeze and heavy sea arose, causing the
Queen of the Bay to part from her anchor and to drift down

on to the Doretta.

A

second anchor was let go, but did not

bring the vessel up until after the

collision.

The defendant

the plaintiff had veered out more cable or
slipped her anchor, which he might safely have done, the
alleged that

if

collision would have been avoided.
The Court, however,
found that the plaintiff, on seeing the other vessel drifting,
had veered out cable and had endeavoured to escape the
collision.

After the collision the Doretta slipped her cable

and came round

to Table Bay, where she transhipped some
cargo not landed at East London before the collision, and
underwent repairs. There was some conflict of evidence as
it was held proved that there was a light
on board the Doretta, and a watch kept on deck and that
the master of the Queen of the Bay never hailed the Doretta
In the account of damages claimed,
to pay out more cable.
were included, besides the cost of repairs, and value of cable
and anchor and surveyor's fees, the loss on freight on cargo
transhipped, wages to crew, provisions, and sundry incidental

to the facts, but

;

charges.

;
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Jacobs (with, him Jones), for the plaintiff, submitted that
^uSe,
• j|by our law a vessel driftiug down on another was liable for
its own damages and for half the damage caused to the
g^^ ~Dayi8
other vessel.
{Qrotius, 3, 38, 17
Van der Linden, b. 4, c. 5,
s. 7
VoM der Eeessel, Th. 817 Bynherslioeh, Quaes. Jur. Priv.,
b. 4, c. 21, p. 701.)
Bynkershoeh did not bear out Van der
Linden's statement (p. 642), that the vessel drifted upon
was to blame if her master did not veer out cable when
called upon to do so.
[De Villieks, C.J. : As far as principles are concerned we
are bound by the Roman Dutch law. But are rules of the
road, which were in existence 200 or 300 years ago, to be
;

;

;

—

held binding now on British ships in British waters rules
which have been abolished in all the countries of the world ?]

There

is

no authority for saying that our law has been

altered in this respect.

[De Villieks,

C.J. These rules seem to indicate purely
and have probably been abolished even in
There is no principle involved in a rule of this
:

local customs,

Holland.
nature.]

No foreign

coming to our ports would bring its own
it, but would be bound by our rules
and these rules have never been altered by statute.
[De Villibes, C.J. But the custom may have altered.
Supposing by English law and custom, British vessels when
meeting each other were required to give way on one side,
and the old law of Holland required vessels to give way on
vessel

principles of law with

:

the other side.

Would

it

be held that a British vessel
to adopt the

coming into a British harbour would be bound
old law of Holland ?]
Most decidedly.

[De Villiers,

C.J.

:

But the law maritime of Great
The question here is,

Britain extends to her Colonies.

which law is to be followed.]
There is no authority for saying this was merely local
custom, but the law which is administered in this Court.
The proposition whether or not English law ought to be
followed was purely a question for the consideration of the
Legislature, not of the Court, but British ships in ColoQial
their law with them.
But it was
answer to say that the question has not been
raised by excepting to the declaration.
Vol. VIIL— Pakt II.
G

waters did not bring
sufiScient

70
iaV8.

August

G.

'
„

Smith

vs.

13.

Davis,

[De Villiees, C.J. The Chief Justice sits as Judge of
the Vice Admiralty Court in this Colony, and in that Court
the English law would prevail.]
:

There was no Admiralty Court under the Koman Dutch
and therefore the Vice Admiralty Court might be
regarded as an English Court sitting in a foreign country.

law,

[De Villiees,

C.J.

:

The

plaintiff

might have brought his

action in the Vice Admiralty Court.]

There was no authority to remove the case from one
Court to the other. But after all there would probably be
little practical difference as to

the law in this case, for the
rule requiring the vessel drifted upon to veer out cable or

her anchor depended on surrounding circumstances, and
could not be held to be in default in this case.
Under the English law the foundation of the action was

slip

tlie plaintiff

It was sufficient to show that plaintiff was not
any way to blame, and then the onus was upon the
defendant. There was evidence that the defendant's vessel
was not properly found. (Doward vs. Lindsay, L. E., 5 P. C,
338 The Bespatch, 3 L. T., n.s., 220 ; Pritehard's Admiralty
Digest, 174.)
The defendant in his plea had adopted the
Roman Dutch law. He was bound to rely upon the
particular act of negligence alleged in his plea, which act
he could not substantiate. ( The Marpesia, L. E., 4 P. C, 212.)

negligence.
in

;

Upington, A.O. (with

him

Cole), for

the defendant, admitted

though in the first instance the vessel struck by
another was entitled to claim half the cost of repairs, still
such claim was barred where the vessel struck had been
guilty of contributory negligence.
There was distinct
evidence of such contributory negligence in the fact that the
plaintiff might have avoided the collision by paying out
There was no
cable or by timely slipping her anchor.
proper look-out kept on the deck of the Boretta, nor was any
attention paid when defendant hailed her and requested
cable to be paid out.
The burden of proof was upon the
ship seeking to recover, and where there was a reasonable
doubt he must bear his own loss. Even where the defence
was inevitable accident, the burden of proof was on the
plaintiff, at any rate until he had established negligence on
(Kay on Shipmasters and Seamen, pp.
defendant's pai't.
The authorities cited on the
905, 906, 907, 912, 913.)
that

other side seemed to refer only to local regulations.

—
71
Jacobs, in reply, referred to Maclaehlan on Shipping, 1st
ed., pp. 274, 275, 279.

j^

'*'*j

T

Smith

Cur. adv.

vult.

Postea (August 13),

Dk
said

:

Villiebs, C.J., after reciting the facts and pleadings,
In the first place it is to be observed that althougli

the declaration does not allege
those on board the Queen of the
pleaded to the declaration.
I
defendant' accepts the Koman
generally to the case.

negligence on the part of
Bay, there is no exception

take

it,

therefore, that the

Dutch law

as applicable

But he pleads in substance that

there

has been contributory negligence on the part of those on
board the Doretta.
Upon this point I need only say that
the evidence satisfied me that there was a light on board
of that ship, that a watch was kept on deck, that the master
of the Queen of the Bay did not hail to veer out cable, and
that the master of the Doretta did in fact attempt to veer

Out more cable before slipping her anchor.

In coming to

this conclusion I do not wish it to be undei'stood that
local rules relating to

this Colony.

One

Dutch navigation have any

merely

force in

of those rules seems to have been that a

bound to veer out cable

vessel lying at anchor was not

unless requested by the master of the ship drifting towards

her to do

so.

There would, in

my

opinion, have

contributory negligence on the part of the Doretta

not eased out her cable,

avoided the

collision.

if

One

by doing

so

if

been

she had

she could have

of the regulations in Schedule

C

&

to Act 25
26 Vict., c. 63, in regard to British ships, is, that
" Nothing* in these Eules shall exonerate any ship, or the

owner or master or crew thereof, from the consequences of
any neglect ... of any precaution which may be required
by the ordinary practice of seamen, or by the special circumstances of the case."
This Act has been incorporated with
the Merchant Shipping Act of 1854, which, as far as British
ships at all events are concerned,

is

operative in this Colony..

Assuming, then, that there was no negligence on either
side, what liability, if any, attaches to the owners of the
Queen of tJie Bay f
The Dutch law says that the loss shall
be equally borne by both vessels the English law says that
G 2
;

vB.

g

^^
Davis,
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AuSe
..

^^-

smith^Davis

*^® ^°^^ ^^^^^ where it lights. The Dutch law certainly
departed in this respect from the Koman law, which, con-

^PPb'i°g t^^ Aquilian lex to damage done by ships
of damage, gave no remedy where a
collision occurred by mere misfortune and without fault in
si^^^'^t^y

as to other forms

any

one.

But the rule of the Dutch law

is

too clearly

be capable of being set aside except by
legislative enactment.
Neostad, in his Decisions (48), cites a
established to

judgment of the Dutch Courts in which it was clearly laid
down that damage done to one ship by another without
negligence on the part of either is common to both.
Voet,
9, 2, 15, seems to hold that by Dutch law the lex Aquilia

remained applicable

;

but he admits that in the special case

of a ship without any negligence losing her anchor, and
drifting against another ship which lies at anchor,

is

liable

damage done to such other ship, besides bearing the damage done to herself. Clearly, therefoi-e, in the
for half the

—
—

which admittedly must be decided. under the
Dutch law the defendant is liable to make good half the
damage sustained by the Doretta. As to the further ques-

present case

which have been raised as to the liability of the
defendant in case his ship had been to blame, and as to the

tions

liability of both plaintiff

and defendant

in case both their

ships had been to blame, a very few remarks are required.

By

our law, as by the law of England, the undoubted rule

is

that where the collision was caused by the fault of the ship

which ran the other down, the innocent party is entitled to
full compensation from the other.
In this respect the
principles of the Aquilian law were never departed from in
the Courts of Holland. But where both parties were to
blame, the practice has not been uniform, Neostad (Dec. 49)
mentions a case in which it was held by the Supreme Court
that where both parties were to blame, or where it was
impossible to decide which is to blame, the loss must be
apportioned between them. This decision, which is quite
in accordance with the present Admiralty practice in
England, was questioned by several writers, especially by
Bynliershoeli (Q. J. Priv., lib. 4,

c.

22),

who applied

to cases

of this kind the general principle that a person guilty of

contributory negligence cannot recover damages which he

has sustained by the negligence of another.
also (Thes. 816),

who is one

Van der Keessel

of the latest authorities, says that

73
"if the damage arising from the collision is attributable to
the fault of both parties, then the loss is not in common, as
formerly held by the Supreme Court but each party bears
;

own loss." In this conflict of authority it is needless
say more than that while the older authorities are more
his

to
iti

accordance with the general maritime law, the later authorities are more consistent with the general principles of our
law applicable to cases of damage occasioned through
negligence.

As

amount of damage sustained, the master of the
£327 9s. lOd. for actual repairs, £96 10s. for
and £25 13s. for the anchor, besides commissioo.

to the

Doretta paid

the cable,

upon these

items.

It

has not been proved that

it

was

necessary to bring the Doretta to Table Bay, or that the

cargo could not have been landed at East London before the

have earned freight

collision took place, or that she could
if

she had not been delayed by the necessity of effecting

repairs.

I

am

of opinion, therefore, that the remaining

items claimed should not be allowed.
items I have allowed amounts to £472
of this, in round figures
will

have judgment, with

Denyssen,

J.,

FiTZPATEiCK,

is

£236,

for

The
8s. 7d.,

which the

plaintiff

costs.

concurred.
J,

:

I seldom think

necessary to give

it

reasons for agreeing with the Chief Justice.

exhausts the question, so that

him on the same

total of the

and one-half

side.

But

it is

not necessary to follow

in this case I should like to say

that I have studied the case with as

am

my

He generally

much

care, attention,

and if the onus lay upon me
of proving the correctness of the judgment just delivered, I
have no doubt I should be able to do so. It is not necessary
to do so, and I only wish to express my individual concurrence with the judgment just delivered, because during

and

ability as I

capable

of,

the hearing of the case there seemed to be a fear that the
Court would not recognise the Roman Dutch law. I think
that judgment is in no way inconsistent with the principles
of that law. These abstract principles are of themselves
necessarily open to a liberal construction under a

new

set

founded on the
principle that the Doretta, not having been found wanting

of circumstances.

But our judgment

is

Augusts
"

jj-

smithirDavis

74
'° it^ duty, was therefore entitled, according to the

August
ciSe6,

Dutch

j^,.

Smith

13,

.

us. Davis.

claim a contribution to
the Queen of the Bay.
law, to

Judgment accordingly

for

its

Koman

expenses from

the plaintiff for £236, and

costs.
rPIaintiffs Attorneys, Faihbridge, Akdzkne,
LDefendant's Attorneys, Keid & Nephew.

Commaille's Tkustee
Insolvency.

— Undue

vs.

Preference.

& Scanlen."]
J

Van dee Byl &

—Partnership

Co.

Estate

and

private creditor.

In an action

to set aside

as

an undue preference a

transaction

letween a partnership and. a creditor of the firm, it must
he shown that the persons injured were creditors of the
firm,

The

and not a private

creditor of one of the partners.

was the trustee of the insolvent estate of the
Commaille, who had been shopkeepers at
had been supported by defendants,
The
firm
TSis"r»i^vL Montagu.
der Byl & Co.
^T^^ were merchants trading at Cape Town.
Getting into
difficulties, the defendants agreed to pay the other partnership creditors, and to take over the whole of the assets of
the firm. This they did in 1875, receiving goods valued at
about £10,000, and taking from the two partners individually
promissory notes for £630, being the balance of defendants'
claim.
While negotiating the transaction, one of the
insolvents brought one Steenkamp up as a creditor of the
firm for £91. This was due for money collected by J.
Commaille in his private capacity on behalf of Steenkamp.
The defendants and the other insolvent, M. Commaille,
objected to this being brought in as a partnership debt,
although it was entered in the firm's books. Both insolvents
and defendants ultimately agreed to exclude this claim, and
to leave J. Commaille to settle with Steenkamp.
After
18V8.

August

13.

plaintiff

gjjjj

q£ j^

this,

the firm continued business and incurred other debts,

gjj^ij

jj^

and in 1877, their

estate was sequestrated.
The trustee
now claimed to set aside the transaction between the insolvent firm and the defendants as an undue preference under

the 84th section of the Insolvent Ordinance No.

6,

1843;

75

and prayed
a forfeiture of the claim under section 88, on the
t^
eround ot collusion.
Cole (with him Innes), lov the plamtm, led evidence to
show the position of the estate and the defendants' knowledge
of its insolvency, and to show that Steenkamp was defrauded
'

•'

by the

transaction challenged.

Upington, A.G.

{mih him

Cloeie),ior the defendants, led

evidence to show bona fides, and that J. Commaille had
undeitaken to pay Steenkamp, who was a private and not a
partnership creditor.

De

The 84th
upon which the plaintiff
and the Court, at all events

Villiebs, C.J., in giving judgment, said

:

section of the Insolvent Ordinance,
relies, is

a highly penal clause

;

in recent years, has required strict proof in

before

it

regard to facts

declared a transaction between an insolvent and

one of his creditors an undue preference.

The

section

and
where it is clearly shown that the effect of any transaction
between an insolvent firm and one of their creditors was to
prefer him to one or more other creditors of the firm, that
such transaction was entered into in contemplation of
sequestration, and with an intention to prefer that particular
creditor before other creditors of the firm, the Court would
in such cases declare the transaction to be an undue preference.
Bat the proof must be clear, and among the
clearly applies to partnerships as well to individuals,

matters to be proved

is

the fact that the

have been injured were really
insolvent, but of the firm.

persons said to

creditors, not of

To

my mind

an individual
the requisite facts

have not been clearly established so as to justify the Court
in decreeing in favour of the plaintiff.
[His Lordship then
reviewed the evidenc-e.J

Denyssen,

J.,

and Fitzpateick,

Judgment accordingly
rPlaintiif's Attorney,

Dn

LDeiendants' Attorney, J.

J.,

concurred.

for the defendants, with costs.

Pbeez.
1
I. de Villieks. J

isvs.^

August

„

—

Trustee

13.

:„

««.

.

van
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Queen
Ordinance No. 72,

sec.

vs.

September.

10.—Freedom from

prosecution of

principal or accessory giving evidence.

A prisoner,

after he has been produced as a witness for the
Crown, and has submitted to he sworn and fully answered
all lawful questions put to him, is protected, by section 10,
of Ordinance No. 72, from punishment for the offence,
either as principal or as accessory.

De

1878.

uanst

15.

^"temteVf'''"

^f

ViLLiEES, C.J.

:

Among

the cases of the week

is

one

Queen vs. Adam September and Coos Japtha, who were
charged before the Magistrate of Pequetberg with theft of a
September pleaded guilty and Japtha not guilty.
sheep.
After some witnesses had been examined, the prisoner
September was called for the Crown and gave evidence
implicating Japtha, who was then convicted of receiving
stolen property knowing it to have been stolen, and sentenced
September was at the same
to five months' imprisonment.
time sentenced to receive thirty-six lashes. Now if September had been sentenced before he gave his evidence, all
inducement to give false evidence would have been removed.
But the 10th section of Ordinance No. 72, of 1830, enacts
that where any person who has been an accomplice, either
as principal or accessory in the commission of any crime or
offence, shall be produced as a witness by and on the part
of the prosecution, shall submit to be sworn as a witness,
and shall fully answer to the satisfaction of the Court all such
lawful questions as shall be put to him while under examination, such person shall thereby be absolutely freed and
discharged fi:Dm all liability to prosecution for any such
crime or offence. This prisoner before sentence was called
as a witness for the Crown, and we must assume he gave
^j^g

his evidence satisfactorily seeing that the Magistrate

victed the other prisoner upon

con-

and subject to what the
Attorney-G-eneral may urge, by the section I have just cited
he is absolutely freed.
it,

Vpington, A.O., admitted that he could not support the
conviction under the circumstances.

Conviction of

Adam September quashed

accordingly.

77

Philip Beotheks
Pleading.

—Bei

In an action

to

vindieatio.

vs.

—False

Wetzlae.
pretences.

—

Possession.

recover goods belonging to the plaintiff, which

had heen obtained by a third person from the plaintiff by
means of false pretences, it is not necessary to allege in the
declaration that defendant had notice of the false pretences

;

but

it

is

necessary to aver that the goods were in

of the defendant at the date of the institution
of the action, or, at all events, that he had parted with the
possession fraudulently or with notice of the owners claim.
the possession

Plaintiff's

1878, one

declaration averred that on the 19th March,

Levy

delivered to the defendant certain merchan-

dize the property of the plaintiffs, but of which the said

Levy had obtained possession by false pretences and that
defendant, though often applied to, neglected and refused to
deliver up to the plaintiffs the said merchandize. Wherefore
plaintiffs prayed judgment for the delivery of the said
merchandize, or the payment of £151 12s. Sd., its value.
To this declaration defendant excepted as disclosing no
;

cause of action, on the grounds,

first, that it contained no
averment that the dominium in the said merchandize did not
part from the plaintiffs secondly, that there was no averment that the defendant had notice of the false pretences
alleged
and thirdly, that it was not averred that the said
merchandize was in the possession of defendant at the time
;

;

the cause of action,

if

any, accrued.

Upington, A.G., for the defendant, supported the excep-

The exceptions would be better explained if the
were stated. What took place was that Levy bought
the goods from plaintiff for cash, obtained delivery and
afterwards disposed of them and then left the Colony without
paying plaintiffs. It was therefore necessary, to entitle plaintiffs to recover, to aver dominium and notice to defendant
of Levy's fraud, otherwise defendant was in the position
of an innocent vendee.
Under any circumstances it was

tions.

facts

,

necessary to aver possession of the goods by defendant.
{Addison on Torts, 4th ed., p. 340 ; White vs. Garden, 20 L, J.
n.s.,

503.)

C. P., p. 166

;

Kingsford

Levy had not obtained

criminal act.

vs.

Merry, 1 Hurl.

&

Nor.,

possession of the goods by a

isja.

"?^
wetziar'/'''
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-

[Db Villiees,

1878.

C.J.:

The

allegation [.in the declaration
by " false pretences."]

ngust X5.

is

^^^^ ^^^ goods were obtained

On

w^tziar.""''

that allegation

had been obtained

it

might be argued that the goods

in pursuance of a contract.

Cole, for the plaintiffs,

had no

obj«^ction to

it

being assumed

Levy had obtained possession by means of promising to
pay for the goods. Our law differed materially from that of
Property did not
England as to the dominium in goods.
third
objection, it
As to the
pass with us on mere delivery.
delivered
to
defendant.
was averred that the goods had been
that

he still retained possession.
Grotius, 2, 5, 14, and
1, 7, 2, p. 120
Van der Keessel, Th. 203 Van -Leewwen,

could not tell

Plaintiffs

if

(Van der Linden,
Schorer's note

Cen. For.,

De

;

;

4, 19,

Villieks,

plaintiffs

belong

;

20

;

Gaill, Obs., b. 2, obs. 15, sec. 8.)

C.J., said

:

This

is

an action in which

the

seek to recover certain goods which they allege

to

them, and which

possession of the defendant.

found their way into
The defendant excepts to

declaration on three grounds, the

the
the

being that there was
no allegation in it that the dominium in the goods had not
passed from them. In regard to this exception I do not
think it can be sustained, as the declaration substantially
alleges that the goods belong to the plaintiffs.
The second
exception is, that there is no averment that the defendant
had notice of the way in which the goods had been obtained.
I do not think there is any necessity for such notice;
certainly in none of the authorities on which Mr. Cole has
relied, and they are very strong, is notice mentioned as a
first

Then comes the third exception, that the
declaration does not contain an averment that the goods
were in the defendant's possession at the time the cause of
requisite.

I am clearly of opinion that this exception
for the fact that the goods were in the
a good one
possession of the defendant, from whom the plaintiff seeks to
recover them, is of tlie very essence of the rei vindicatio.
No doubt if the plaintiff had alleged it, and at the trial had
action accrued.
is

;

traced the goods to defendant,

it would have raised a strong
presumption which he would have had to meet.
That
however, would be a question of evidence, but as to the
pleadings I have no doubt that in an action of rei vindicatio
it is

necessary to allege possession by the defendant, or that

79
he had parted with the possession fraudulently or with
knowledge of the owner's claim.
Voet, 6, 1, 22, shows that
the plaintiffs could not succeed except as against a possessor
whether bond fide or mala fide; and he even goes so far as

AugJsus
PMUp-i^os.,
w^^tziar.

to say that the defendant

is to be absolved even if, after
he ceased to be the possessor.
This statement of tlie law must be taken with the qualifications
mentioned by Voet in the 32nd and 33rd paragraphs of the
title.
In this declaration there is no allegation that the
defendant possessed the goods or had parted with them
fraudulently or with knowledge of the plaintiffs' claim. The
third exception must therefore be allowed.

litis contestatio,

Denyssen,

J.

I

:

am

ation should contain

of the same opinion, that the declaran averment that the goods were at the

time of action in the possession of the defendant
without this averment the declaration is bad.

FiTZPATKiCK,

J.,

;

and that

concurred.

Third exception sustained accordingly, with

costs.

Attorneys, Ebib & Nephew.
LDefendant's Attorneys, C. & J. Buissinne. J
"1

["Plaintiffs'

Stellenbosch Bank
Lost Promissory Note.

To succeed in an

vs.

Beink.

—Evidence.

action to recover the

amount of a promissory
and satisdocument; and as such
an indemnity may be

note which is not produced, there must he clear

factory proof of the loss of the
promissory note is negotiable,
required by the payee.

The

sued in the Court of the Eesident Magisi8,g_
^°g°°* "•
of £10 12s. Qd., the balance unpaid on a
promissory note for £30, signed by defendant.
The note BankiTR^hlk.
could not be found, but the books of the bank, which were
plaintiffs

trate for the

sum

admittedly not well kept, showed that the 'amount was due.
Defendant deposed that he had signed the note for the
accommodation of his brother, who was now out of the Colony,

and

tliat after

the due date his brother had shown him the

—
80
note and torn

1818.

"—

'

iudarment for

it

up in

Buchanau appeared

Bank us. Brink.

The Magistrate gave
The defendant now appealed.

his presence.

plaintiff.

for the appellant,

and Upington,

A.O.,

for the respondents.

De

ViLLlBBS, C.J.

I

:

am

of opinion that the Magistrate

ought not to have given judgment fur the plaintiffs until
there had been clear and satisfactory proof that the promissory note had been lost. There is no such proof in this
case, or indeed any evidence except that the note cannot be
found among the bank's papers. The due date of the note
is long past, and the note is not produced, and in the absence
of evidence to the contrary the presumption would be that
There is also the evidence of the
the note had been paid.

who alleges that his brother tore up the note.
The appeal must be allowed but to prevent any possible
injustice, the Magistrate's judgment will be altered to
defendant,

;

absolution from the instance, with costs.

plaintiff

I only wish to

judgment had been properly given for the
the Magistrate would have been justified, seeing

add, that

if

that the promissory note is negotiable, to stay execution
pending the giving of an indemnity against the claims of
any other hond fide holder.

Denyssen,

J.,

and Fitzpateick,

Appeal allowed accordingly, with

J.,

concurred.

costs.

rAppellant'9 Attorneys, C. <fe J. Buisstnne. ~j
Lltespondents' Attorney, I. H. de Vixliers. J

Smith
Charter of Justice,

A

Angart22.

j^ 21.
Smith

vs.

Davis.

see.

vs.

50.

Davis.
Afjpeal.

—Privy

Council.

whom judgment had heen given for less
than £500, the limit of amount fixed hy the hoth section of
the Charter of Justice, Keld,— entitled to appeal in a case
where the plaintiff claimed in Ms declaration a sum exceeding £500.

defendant, against

Plaintiff claimed in his declaration judgment for £750,
being half the amount of damages sustained by his vessel in

—
81

with defendant's ship.
Judgment was given
against defendant for £236 {ante p. 66).
Defendant now
asked leave to appeal to the Privy Council.

isjs.

a- collision

Jacobs (with

him

Jones), for the plaintiff, opposed.

'J''-

Smith

The

50th section of the Charter of Justice was difficult to construe,
but the criterion seemed to the sum for which judgment
was pronounced, in cases where the defendant wished to
This was held by the Supreme Court in La Foret
appeal.
vs. Nowse (1 Menz., 497).
Harris vs. Breesman (23 L. J.,
Exch., 210), referred to in Macdonald, N. 0. vs. Bramson (4
Buch. S. C. Rep., 1874, p. 146), turned on the special wording
pf the County Court Act.
The Privy Council in Macfarlane
vs. Leclaire (15 Moore's P. C. Cas., p. 187) laid down that
in determining the value of the matter in dispute upon
which the right to appeal depended, the correct course to
adopt was to look at the judgment as it affected the interests
of the party prejudiced by it, and who sought to relieve
it by an appeal.
A.Q. (with him Cole), for the applicant, relied
on the decision on similar words used in the 43rd section of
the Charter of Justice given in Macdonald, N. 0. vs. Bramson
That was an appeal by a
(4 Buch. S. C. Eep., 1874, p. 147).

himself from
TJjpington,

defendant.

Chelmsford

The whole

effect of the

judgment

of

Lord

in Macfarlane vs, Leclaire (15 Moore's P. C.

was in favour of giving the right of appeal. See
In re Louis Marois, in the same volume, p. 189. The
words
at issue " could not refer to the amount of the
judgment, otherwise a plaintiff who failed to recover anything would be barred from appealing, no matter what
amount he had put in issue.
Cas., 181)

also

''

Cur. adv. vult.

Postea (August 27),

Villiers, C.J., in giving judgment, said I wished
my Brother Denyssen, who was not present when
We
this matter was argued, before giving our judgment.
have all come to the conclusion that the defendant in this
case "has a right of appeal under the 50th section of the

De

:

to consult

Charter of Justice.

For myself I am inclined

to give a liberal

construction to provisions giving the right of appeal, but

vs.

Davis.

82
"'^-

its ordinary construction the section is fully
capable of bearing the interpretation contended for by the
defendant.
The words of the section give an appeal " in
case any judgment, decree, order, or sentence shall be given

according to

'

..

2'-

Smith m. Davis,

sum or matter at issue
above the amount or value of £500." In this case the
amount at issue was far above £500. The plaintiff alleged
that he had suffered damages to the extent of £1500, and
prayed judgment for half of that amonnt. True, the judgment
given was for less than £500, but it was a judgment in
or pronounced for or in respect of any

respect of a

much

larger

sum

at issue.

The

inclination of

the Coui-t has always been to favour the right of parties to
appeal to Her Majesty in Council. Cases have been quoted
which at first sight would seem to conflict with our view,

but on closer inspection
are in point.

The

it will

be found that none of them

case before the Privy Council was a very

peculiar one, and there the remarks of His Lordship pro-

nouncing the judgment bore reference to the particular
circumstances of that case. There judgment had originally
been given in a claim for less than £500, and an attachment
had taken place of property in the hands of a third party
valued at £1600. It was this third party who obtained
leave from the Court below to appeal, and then there was an
application to the Privy Council to rescind this leave. The
Privy Council refused to do so, on the ground that the party
whose property was attached had sustained damages to the
amount of upwards of £500. It will be seen, therefore, that
that case is no bar here. The case quoted from Menzies is
not in point, the question there being whether in calculating
the amount interest should be included.
There has really
not been a single case cited which supports the respondent's
contention, while there are cases which support the right to
appeal. Leave to appeal will therefore be given, subject to
the usual security being found.

Denyssen,
Leave

J.,

and Fitzpatriok,

J.,

concurred.

to appeal granted accordingly.

r Plaintiffs Attorneys, Keid

& Nepheit.

LDefendant'a Attorneys, Faibbrijdge,

[Note.

Aedeene, & Scanlen.

I
j

—The appeal was afterwards withdrawn.]

—
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MosTEKT

VS.

Clandestine Marriage.

A

The Mastee.

— Oommwnity of Property.

clandestine marriage with a minor, though valid, must he

considered as having heen

made

out of community of

property, unless community would he for the henefit of the
minor; and the husband is not entitled to any henefit

which would accrue from the wife's property.

An

ex parte application was made on behalf of P. J.
Mostert and his wife, G. J. Mostert (born du Toit), for an
order on the Master to pay over to them the sum of £5850,

the amount of inheritance in the
Guardians Fund to the credit of Mrs. Mostert out of the
estate of her deceased parents.

and

interest,

De

being

Villiees, C.J.

:

Our

attention has been called to the

minor aged eighteen, had
been married without the consent of her guardians. There
was no antenuptial contract or application made to me for

fact that Mrs. Mostert, while a

my

consent before the marriage. Looking at the clandestine
nature of the marriage, the case is of sufScient importance
to justify the Master to appoint Counsel to argue the matter,
and the application will stand over for that purpose. The
question for Counsel to consider more particularly will be
whether this property is or is not to be treated as belonging
to the

community between the

spouses.

Postea (August 29),

though the guardians
been
consulted
before the marriage,
not
had
of the minor
and
had
to
it,
subsequently given
objection
no
they had
while
had
met
the lady was on a
The
parties
consent.
their
resulted.
engagement
Tlie lady
when
an
friends,
visit to
Magistrate,
from
Resident
whom a
to
the
represented
had
special licence was obtained, that she was twenty-one years
of ao'e, and he consequently had not required the consent of
Affidavits were read, showing that

her guardians.
Cole appeared on behalf of the Master.
Upington, A.G., for the applicants, stated that the conby his learned friend and himself was that

clusion arrived at

ism.

^"^'m.
Mostert™. The

^'^^•

84
must be considered

this marriage

1878.

as

one out of community

He subof property (Placaat 4th Oct., 1540, arts. 11, 17).
The mitted, however, that there was no authority for preventing

^"^*29:
MosteTt^s.

^

'"

the wife from receiving and enjoying any property to which
she was entitled.

[Dk Villiees, C.J. By the old Dutch law a marriage
of this kind could be set aside, according to Groenewegm
:

and Voet

(Inst., 1, 10, pr.)

(23, 2, 11).

By

the Marriage

Order in Council it would appear that the consent of
guardians was not to be considered as essential to the
But does that deprive the Court
validity of the marriage.
of the power to order that to be done which could have
been directed to be done before the marriage ? Could not
the Court treat the case in the same way as if there had
been an application for the consent of the Chief Justice

There was a fraud committed on the

before marriage?

Marriage OfHcer.]

The consent

of

the

guardians

was

given

after

the

There was
no evidence that the husband knew that his wife was a minor
before marriage. No settlement could now be directed, and
the Master had no legal defence to the claim of the wife.
marriage, and would have retrospective effect.

Gole, for the

Grotius, b. 1,

Master, cited

c. 8, s.

3

Van der Linden,

b. 1, c. 3,

s.

Bynlcershoeli, Quaes. Jur. Priv., b.

;

8

j

2,

Van der Keessel, Th. 218 Voet, 23, 2, 11. The
p. 213
subsequent consent of the guardians could not avail, and if
the consent of the Chief Justice was required, he could now
impose proper conditions. (Marriage Order in Council, 7th
c. 8,

;

;

Sept., 1838, sees. 10, 17.)

De
when

Villiees, C.J.
this

:

application

The important question which arose
was first made was, whether the

parties should be considered

community

of property.

as

married with or without

The Attorney-General having now

admitted that they were married out of community, it is not
necessary to hear any further argument on that point. But
there has been no authority cited giving the Court any

power to order a settlement

of the wife's money, and in the
absence of such authority the Court is not inclined to
establish a precedent.
There is no doubt that the marriage

was a clandestine one and also that the young lady, who
was actually a minor, said, when before the Marriage Officer,
;

85

The marriage

that she was twenty-one years of age.

of the

minor being thus without the consent of her tutors, it must be
considered as one out of community of property, unless, if I
understand Groenewegen (ad Cod., 5, 4, 8) correctly, community
would be for her benefit. The husband, whether he knew at
the time or did not know the lady to be a minor, can receive
no benefit from such a marriage, and can have no control over
her property. There will be a judicial declaration to the
effect that the applicants were married out of community of
property, and this order will be filed with the Kegistrar of
Deeds, and must also be served on the wife. The Court will
not make any order on the Master, but if the wife applies to
him for the money he will no doubt hand it over to her. It
would be well, however, that she should clearly understand
that she is married out of community but if she does apply,
the Master will have no option but to pay her. Costs will
;

come out

of the funds.

Denyssen,

J.,

and Fitzpatbick,

J.,

concurred.

Declared accordingly, that the applicants were married
out of community of property
and ordered that this
declaration be filed and registered in the Office of the
;

,

Eegistrar of Deeds, and be also served on the second named
Costs of the application to be paid out of the

applicant.

funds in the Master's hands.
rAppIicants' Attorney, J.
LBespondent's Attorneys,

I. de Villiers.
Keid & Nephew. ]

Abrahams
Pater

est

quern

nuptise

vs.

Adams.

demonstrant.

—Presumption.— Un-

corroborated evidence.
is presumed to be the father of all children born
in wedlock, and the strongest proof is necessary to rebut
The uncorroborated evidence of the
this presumption.

The husband

wife held insufficient, where there was possibility of access
hy the husband, to fix paternity on the defendant, a person
not the husband, though there ivas no denial of intercourse

by the defendant.
Vol. VIII.— Paet

II.

H

^"!'i5
_

,.

Mosfert

29'
us,

The

86

The

1878.

—

•

Adams.

'

plaintiff

sued for £21 (reduced to £20 to bring the

within the jurisdiction of the Magistrate\ for the
maintenance and support of three children born in 1862,
case

'

1866, and 1868, alleged to be procreated by the defendant
during his cohabitation witli the plaintiff. The defendant
pleaded the general issue, and contested the case, but led no
evidence.

The

plaintiff alleged that intercourse had' taken

place while she was in defendant's service, and that he was

the father of the children, and had from time to time given
her money for them. She was a married woman at the time,

husband in one room, but she stated that
husband had not had
any connection with her. The plaintiff had left defendant's
service lour years ago, and her husband had since died.
There being no contradiction of her statement, the Magistrate gave judgment for plaintiff as prayed.
living with her

after the birth of the first child her

The defendant

appealed.

Upington, A.G., for the plaintiff and respondent, was heard
in support of the judgment.
This was not a case of conflict
of testimony, where the man's evidence ought to prevail over

the woman's uncorroborated statement, but there was no
denial of his statement. The legal presumption of paternity

was therefore rebutted.
Buchanan, for the defendant and appellant, against the
Magistrate's decision, citfd Biahter vs. Wagenaar, 1 Menz.,
262 Weyers vs. Stopforih, 1 Menz., 273 Voet, 1, 6, 7 and
Van der Keessel, Th. 170, note Groiius, 1, 12, 3.
8
;

;

;

;

De

Villieks, C.J.

:

I

am

of opinion that the Magistrate

upon insufficient evidence as to the paternity
of the children.
There is no doubt that the principle of law
it!, that the husband is presumed
to be the father of all the
children born during wedlock
and it is by the strongest
proof only that this presumption can be rebutted.
The
question here is. Is tliis presumption rebutted by the mere

was

satisfied

;

woman that during the time in question she
never cohabited with her husband? It is admitted that
during this time the husband and wife lived in the same
oath of the

house and slept in the same room, and in the absence of
any phys-ii-al infirmity or other obstacle it seems incredible
that they did not cohabit.
Far stronger evidence than has
bien adihiced here should be required before it is held that

87
these children are bastards, I think the Magistrate ought
not to have been satisfied on this evidence, but should have
,

,

.

,

given absolution irom the instance.

Dekyssen,

J.,

and Fitzpatkick,

J.,

"ts,

„

-

—

Abrahams t><
Adams.

concurred.

Appeal allowed accordingly, and judgment altered to
Costs were not asked

absolution from the instance.

for.

Attorneys, C. & J. Bcissinne."!
CAppellant's
Bespondent's Attorney, I^elson.

J

Louw
Damages,

Where goods are

VS.

— Value
lost

iy

o,

Stewart.

of goods
carrier,

lost.

the

— Carrier.
owner

is entitled to

recover ike value of such goods in the Colony,
restricted to the cost jorice

and

is

not

of the goods in England.

The plaintiff, a carrier under contract with the Imperial
Commissariat Department to convey military stores from
Cape Town to Simon's Bay, sued in the Magistrate's Court
to recover £16 19s. Od. for wagon hire.
The. Commissariat
Officer excepted to jurisdiction, claiming that the Secretary
of State for War should be sued in England, and cited
Sands vs. Cooper, 3 Menz., 366, but the Magistrate overruled
the exception. Defendant then admitted the claim and filed
a counter-claim for £11 10s. 9d., being for two tarpaulins and
a. coir of rope lost in transmission, and tendered the balance.
There was considerable conflict of testimony whether or not
the goods had been delivered to and lost by plaintiff, but
the Magistrate ultimately found in favour of the. counter-,
claim.
The value of the tarpaulins and rope in England
was £10 Os. 8^., to which defendant claimed to add fifteen
per cent., or £1 10s. Id., to cover freight and other expenses
in accordance with the Control Eegulations. The Magistrate
gave judgment for £10 Os. 8d. only on the counter-claim.
The defendant now appealed. There was no cross-appeal.
Ujoington, A.Q., for the appellant, gave up the plea of
want of jurisdiction, but insisted that the defendant was
The sum was small,
entitled in addition to the £1 10s. Id.
but the principle was of great importance to the Department.
H 2

lars.

Angnst

29.

Lonw vs.
Stewart.

88
TJie test should be the actual value of the

108.

—

August
'

29.

'

-

1

1

T

goods

lost at th«
•

1

place where they were to be delivered.

Buchanan,

Stewart.'

for the respondent,

submitted that this was an

had been assessed by the Magis-'
and there was no evidence justifying an interference

action of damages, which
trate,

with his functions as a juror.

De. VilLTEKS, C.J. In this case there has been no appeal
on the part of the plaintiff, and therefore it may be assumed,
that there is no ground for sayiug that the Magistrate was
wrong in holding that some part at least of the counterclaim must be allowed. Even if there had been a crossappeal the plaintiff would have had great difficulty in
inducing the Court to alter the finding of the Magistrate on
a disputed question of fact. This being so, the question now
reduces itself to this point, whether the Magistrate was
right in deciding that the cost price ought to be taken as
the test of the value of the articles lost, or whether to that
cost price a reasonable percentage ought not to be added for
expenses of freight, &c., from England. Now there can be
no doubt that the cost price of the articles in England^
cannot be taken as the test of their value in the Colony. Is
fifteen per cent, a reasonable percentage to be added to
cover expenses ? In a question of this kind the Court must
apply its ordinary common sense and it does not appear to
:

;

me

that this percentage

is

an extravagant amount

to. add,

The amount of £1 10s. Id. will
the amount allowed on the counter-

to the original cost price.

therefore be added to
claim.

Denyssen, J. I am of the same opinion. Some addition
ought to be made to the cost price of the articles in England.
I think there ought to have been more evidence as to what
would be reasonable, but I cannot say that fifteen per cent.
:

is

unreasonable.

FiTZPATEiCK,

J.,

concurred.

Appeal allowed accordingly, with costs, and the judgment
by £1 10s. Id., being the amount

of the Court below reduced

tendered before action.
rApijel'ant'a Attorneys,

Fairbhidge, AkderkE, & ScANLEN.T

LEespondent's Attorney,

Buchanam.

J

:
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Bensley

vs.

Cleak.

— Want of
Duty. —Damages.

Landlord and Tenant.

repair.

—Knowledge. —

If a landlord fails

to place his house in a proper state of repair,
can only require an abatement of the rent to the
extent to which he has heen deprived of the means of
enjoying the occupation of the house, or has heen put to

the tenant

actual expense in placing

Where

it

the tenant claims special

in a habitable state of repair.

damages from want of repairs,

necessary to show either that the landlord knew of the
material defect in the building, causing the special damage,

it is

or

else,

ought

from

to

the nature of his profession or occupation,
have been aware of it.

The

declaration averred that the plaintiff
leased a house
^
from defendant, at a rental of £6 per month; and that

was by law the duty of the defendant, and he also
specially covenanted, to keep the said house in good and
proper repair, yet he failed and neglected to maintain the
house in good repair, though he had notice and was aware
of its defective condition, in consequence of which failure
and neglect a portion of the house fell in and became a ruin.
As special damage plaintiff stated that she used the house as
a boarding house, and that when the wall fell down it injured
two of her boarders, who had recovered £15 and £20 damages
respectively and costs against her in the Magistrate's Court.
Further that she had lost the beneficial use and occupation
of a portion of the house and had had her furniture and
Therefore she prayed £150 damages.
effects injured.
The plea excepted to the claim of damages paid to the
lodgers as being too remote. Further that the judgments
obtained by the lodgers against plaintiff had been obtained
through collusion, and that the lodgers had no just cause
The general issue was also
of action against plaintiff.

though

it

pleaded.

At the trial, evidence for the plaintiff showed that there
had been a leakage from the roof, that on notice being given
defendant had had it repaired, but ineffectually ; that notice
was again given, but nothing was done before the wall of the
back premises became saturated and fell. The plaintiff' and

.

'"'•

August
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boarders denied collusion, but the plaintiff stated she
^^^ ^^^ opposed their claim, as she considered compensation
Defendant's evidence showed that the
was due to them.
\xei'

Municipality had been blasting ground for a sewer ia the
neighbourhood, which had shaken the houses around that
he had had the roof properly repaired that the injury to
the roof, which was a flat one, was caused by plaintiff and
;

;

her lodgers improperly going on the roof; and that the
water which injured the wall came from a leaking tank
The defendant did not
improperly used by defendant.
receive the second notice from plaintiff until after the

fall

of the wall.

Leonard, for the plaintiff, admitted that by the law of
England, the landlord was not bound to keep in repair, but
There had been
our law was different in this respect.
of
the
damages claimed
on
the
part
defendant,
and
negligence
were the direct consequences of his neglect. He cited Van
Grotius, 3, 19, 12
Voet, 19, 2, 14;
der Linden, 1, 1.5, 12
Pothier on Letting and Hiring, part 2, art. 2, sees. 3 and 4
Addison on Contracts, 7th ed., p. 570.
Upington, A.G. (with him Buchanan), for the defendant,
submitted that no ease had been made out.
;

;

De

Villiees, C.J., in giving judgment, said: It

possible for the Court not

to feel

is

some sympathy

im-

for a

person in the position of the plaintiff, a lady who finds her
sole means of subsistence in keeping a boarding house, the

came down in the manner described in the
At the same time it is obvious that questions of

walls of which

evidence.
this

kind must depend not upon sympathy, but upon

established principles of law

and evidence.

The

well-

question

which the Court has to decide
satisfactorily that

is, whether it has been proved
the accident which has happened, and

which caused the injuries described,

is

owing

to negligence

on the part of the defendant in not keeping the roof in
proper repair. The law on the matter has been very fairly
stated by the Counsel for the plaintiff, who argued the case
very ably, and he candidly admitted that the duty of the
to place the house in a proper and habitable state
and that if he fails to do so, the tenant can only
require an abatement of the rent to the extent to which he
has been deprived of the means of enjoying the occupation

landlord

is

of repair,

;

91^

of the house or has himf5elf jjone to expense in
•

•

nouse in a proper state oin repair.
claimed it is necessary to show either

•U

.

.

of the material defect,

-.^r,

placme the
•.

Where damages are
tliat the landlord knew

from the nature of his occupation
known of it. In the present
case there is no question about the abatement of rent,
because it has been admitted in evidence that the plaintiff
still owes the defendant about £26 for rent, for which the
defendant has not put in a counter-claim. If he had done
so, possibly the plaintiff might have had something to say
in regard to the abatement of rent.
The question which the
Court has now to decide is, whether the plaintiff is entitled
to such special damage from the defendant, and the Court
must be satisfied, before it can give damages, that the
defendant either knew of the state of this roof and wall, or if
he did not know it, that by reason of his profession or
occupation he ought to have been aware of it. It is impossible for the Court now to decide upon the evidence what
really caused the wall to fall down.
My own belief is that
a variety of circumstances tended thereto, but I am also
clearly of opinion, that it was not the leakage.
All the
circumstances of the case tend to disprove the theory that
the leakage from the roof caused the accident there must
have been some defect lower down, near the foundation,
either caused by an excess of moisture in the soil, by the
or,

or profession, ought to have

;

excessive beating of the rains against the wall, or by some

The way in which the wall
the statement of a very competent witness, Frikie
Abramse, that the upper bricks were perfectly dry, and
several other circumstances, tend to show that it was not the
leakage in the upper part of the wall which caused it to fall
other cause of a similar nature.
fell,

and that

the point which the

is

before she can succeed.
relies,

and unless she can

has to establish
mainly upon which she

plaintiff

It is that

establish to the satisfaction of the

was the leakage from the roof which caused
the accident, she has no standing in the present action,
because it was the leakage in the roof she complained of to
the defendant, and it was the leakage in the roof which he
Court that

it

had on the occasion
This being

my

of the last complaint failed to repair.

opinion

it is

unnecessary to say more.

The

plaintiff has failed in establishing to the satisfaction of the

Court that the roof

fell

in, in

consequence of the soakage

isrs,

—

August 3»r
"aetr."*

—
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Bensley

from above through the roof and under these circumstances
she must fail in her action altogether.
;

—

'

vs.

Clear.

Dentssen,

Judgment

J.,

and Fitzpateick,

J.,

concurred.

for defendant, with costs.

[Plaintiff's Attorneys,

Fairbridge, Arderne, & Scanlen.1

LDefendant's Attorney, MooHE.

J,

Lange
Miittutl Will.

—

Bequest.

vs.

Scheepeks.

—Fidei Gommissum.— Compensation.

Parents ly mutual will hequeathed certain property to a child,
subject to a condition that the same should not he alienated

a descendant, and then for a certain fixed price.
The child sold and transferred a portion of the property
to a stranger, who was aware of the conditions of the will.
The child afterwards became insolvent, and his trustee
attempted to sell the remainder of the property. At the
suit of a grandchild (who had obtained the consent of all
the others interested imder the will), the sale and transfer
to the stranger was set aside upon payment of the value of
the permanent improvements effected by such stranger;
and the trustee of the child's insolvent estate directed to-

except to

transfer the property to the grandchild, or
qualified purchaser, according to the terms

of the
18,8.

The

and

other duly
conditions

will.

late

Mr. and Mrs. Eautenbach, by mutual

flill,

Augustus,

disposed of their property

i-an^TO.

life

soiieepers.

Lgopoldus Eautsnbach they bequeathed their farm Eland's
Eiver, for the sum of two thousand rixdoUars, to be paid to his
sisters six months after the decease of the survivor.
Other
property was bequeathed to another son; the will then

their children, subject to a

interest in favour of the survivor.

provided as follows
"Both
fidei

among

To

their son Ignatius

:

bequests, however, subject to the conditions and obligation of
wit, that the said landed property shall not he let,

commissum, to

sold, alienated, given in

exchange, or disposed of out of hand to any

strange person or persons, save only to one or

more

of the children, child's

93
and then only (? when)
valued for the first bequeathed portion at nine thousand rixdollars, and
for the last bequeathed portion at seven thousand rixdollars.
Payment

children, or lawful descendants of the testators,

in addition to the above-mentioned original or settled value of the
bequest shall be made for improvements which such child may have made
on the same, after a valuation has been arrived at by impartial persons."

The

executors

named

together with a son-in-law
J.

H. M. Scheepers.
The testator died

her

life

in

the

will

were the surviTor,

named Alwyn Petrus Lange, and

in 1857.

In 1865, the widow gave up
aud transferred to the son

interest in the property,

Ignatius Leopoldus Eautenbach the share bequeathed to

la December 1867, tbe son sold a portion of this
property to the executor Scheepers, and transferred it to him
in August 1868, it was alleged, without the consent of any
him.

In July 1870, the
was sequestrated, and the trustee attempted

of the other heirs or persons interested.
estate of the son

to dispose of the rest of the property transferred to the son,

when the

Johannes Hendricus Lange, a grandson
and claimed the right to take the
whole property under the will. The plaintiff obtained the
consent of all interested under the will to his purchasing
the property for the sum fixed and in an action, to which
all the requisite persons were made parties, prayed that it
might be declared that neither the said Ignatius Leopoldus
Kautenbach, nor the trustee of his insolvent estate, nor any
one on their behalf, had any power or authority, without the
consent of the, plaintiff and those represented by him, to
plaintiff,

of the testators, protested,

;

alienate the property except to a child, grandchild or other

lawful descendant of the testators
transfer to Scheepers

might be

;

and that the sale and
and declai-ed null

set aside,

and void; and that the property transferred to Ignatius
Leopoldus Eautenbach might be declared forfeited, or to be
held by him or the trustee of his estate upon and subject to
the terms and conditions of the will, and might be sold and
transferred without delay to the plaintiff Johannes Hendricus

Lange, or other duly qualified purchaser according to the
terms and conditions of the will.
Tlie defendant's plea, after making formal admissions and
pleading tlie general issue, averred that, if such consent was
necessary, the consent of all parties interested was given
before and at the time of the sale and transfer to the said

!*'*•

„

31.

Lanee vf.
Scheepers,
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La^w.
c eepeis.

Scheepers, and that the plaintiff and the others had waived
and abandoned all claim to the property.
The case was heard on Circuit at Uitenhage, and after
^]j.jjjg ^jjg evidence was removed by consent for argument
and decision in the Supreme Court. It was proved that
plaintiff was a minor at the time of the sale to Scheepers,
and he stated that on coming of age he had protested against
it.
The evidence was conflicting as to whether or not the
other parties interested under the will had known of or
consented to the sale. Over eight years had elapsed since

commencement

the transfer before the
set

it

Immediately

aside.

taken possession, cultivated the land and
Jacobs (with

him

of proceedings to

after his purchase, Scheepers had

made improvemente.

Jones), for the plaintiff, contended that

defendant Scheepers, as a co-executor, should have protected
the interest of the minors, and not have taken transfer ia
opposition to the terms of the mutual will.

Upington, A.G. (with him Oole), for the defeni^ant, subThe transfer to
mitted that there was perfect hona fides.
the son had been an absolute transfer, with the consent of
the mother, who had abandoned her life interest. There was
Scheepers had
no restriction upon alienation registered.
purchased to help the son out of difficulties, with the knowledge and consent of all parties. At most the transfer to
Scheepers was voidable, not void, and the Court would not
aid persons who had with full knowledge laid by and
practically acquiesced in the transaction.
[De Villiees, C.J. In such a case the Court would
:

require clear proof of knowledge in the parties lying by.]

The transfer was registered, and the parents of the plaintiff,
who were heirs under the will, had acquiesced.
[De Villiees, C.J. But the plaintiff was a minor at the
:

time.

He

says he protested on coming of age.]

But he took no

steps to set aside the transfer until some

years after.
Jacobs, in reply,

urged that there was no intention

to give

the son an unrestricted transfer but only subject to the will.
[De Villiees, C.J. On this matter it is the opinion of
:

the Court, that
effect transfer

the duty of conveyancers, where they

it is

from an estate under such circumstances,
it was made subject to the conditions

expressly to state that
of the will.]

—
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De

Villiees, C.J.: The further arguments will be post^
until the last day of term.
In the meantime the
parties may be able to agree as to the value of the permanent

poned

ah^s
..

3i-

Langei.s,

improvements effected by defendant.
Postea (August 31),
It was stated that the parties had agreed to take the value
of the improvements at £100.

The Court gave judgment

for plaintiff as prayed, with

on condition that plaintiff paid to defendant the sum
of £100 as and for the value of the improvements.
costs,

Plaintiff's Attorneys, Eeid & Nephew Do Preez.
"I
t Defendant's Attorneys, Faibbridge,
Abderne, & Scaklem Piers. J
;

;

LipPEET
Damages.

&

Co.

VS.

—False and fraudulent

Smit.
representations.

—

Credit.

Plaintiffs were indueed^ to sell goods on credit to one K., on the

representation of defendant that K. was a trustworthy
person in sound and solvent circumstances.
Plaintiff

having

lost the

defendant,

it

amov/nt, held entitled to recover

same from

leing proved that the representations were

false to the knowledge of defendant,

and made with

the

intent of inducing the plaintiffs to act on them.
Plaintiffs,

Cape Town,

who were merchants carrying on

business in

in their declaration averred that in September,

I8?8.

August
,,

27.
31.

1877, the defendant falsely and fraudulently represented to Lipp^& co.

them that one Karstens was a good and trustworthy person
and in sound and solvent pecuniary circumstances, and had
no liability whatever except a mortgage bond on certain
landed property, and might safely be trusted with goods on
credit, which said representations were false as the defendant
then well knew; and that the defendant thereby induced
plaintiffs to sell to the said Karstens goods on credit to the
value of £100 8s. 2d., whereby the plaintiffs lost the price
of the said goods and incurred expense in and about endeavouring to recover the same, to the loss and damage of

vs.

Smit.
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August 2I
„

31.

Lippert & Co.

in the
the plaintiffs
-^
,

.

sum

of £150, for which amount thev

.

prayed judgment.
The defendant pleaded the general issue.
At the trial it was proved that the representations were
made, that credit was given relying thereon, and that they
were false.
Karstens was defendant's brother-in-law, and
deposed that defendant knew lie had certain promissory
notes in the Worcester Bank, and had recommended him to
conceal this fact from plaintiffs, lest they might refuse to
give him credit. In October, shortly after the last of the
goods had been delivered, Karstens had surrendered his
Plaintiffs tendered to cede their claim
estate as insolvent.

on the insolvent estate to defendant upon his paying

their

claim.

Upington, A.G. (with him Buchanan), for plaintiffs, cited
Addison on Torts, 4th ed., p. 836.* The evidence proved all
that was necessary, viz., that the representations were made,
that they were false to defendant's knowledge at the time,

and that the damage resulted therefrom.
Leonard, for the defendant, contended that as this was an
action de dolo, fraud must be more clearly established than
had been done. The words used were merely commendatory,
and there had been no guarantee given. The damage did
not result directly from the representations.

Db

Villiees, C.J.

This case raises a question which has
by the Court. It has
been admitted on both sides that the plaintiffs are not

my

not to

:

recollection been decided

entitled to succeed unless they prove that the defendant, at

the time when he

made the

representations complained

of,

knew

the circumstances of Karstens, and that the representations were made for the purpose of inducing the plaintiffs

The onus was ufion the plaintiffs to prove
to act on them.
knowledge on the part of the defendant, and this in my
opinion they have succeeded in doing.
[His Lordship

On the whole evidence I have
that the defendant knew of the

referred to the evidence.]

come

to the conclusion

debt iu the "Worcester Bank, that he advised Karstens to
conceal it from the plaintiffs, and that he himself told the
The following, authorities were also produced
Van Leeuwen, Cen. For., 1, 4, 17, 17 Voet,
and 12 Van der Kecsdd, Th. 501.
*

cited

:

;

;

in Court, though not
4, 3, 13,

and

17,

1, 4,
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plaintiifs that

bond

Karstens did not, owe any

money except

for the purchase of the landed property

made

these representations knowing

the

and haying
them to be false, and
;

is's..

3'-

Lippert&co.

the plaintiffs having lost their money in consequence, the
defendant is liable to them in damages.

Denyssen,

J.,

and Fitzpateiok,

Judgment accordingly
and

J.,

concurred.

for the plaintiffs, for

£100

8s. 3d.,

defendant to receive cession of action against
Karstens, as tendered by plaintiffs.
costs

;

Plaintiffs' Attorneys, Faibbridge, Akdekne,
t Defendant's Attorney,
C. C. DE Villiers.

Baeet Nephews
Bill of Exchange.

&

Scani.en."|

J

vs.

Wootton,

—Provisional Sentence.— Consideration.

Provisional sentence refused upon a Bill of Exchange signed
ly defendant, the Master of a vessel, drawn upon his owners

in favour of the plaintiffs, who were the ship's agents, for
necessaries supplied for the ship's use.

Jacobs, for the plaintiffs, prayed provisional sentence upon
a bill of exchange for £224 Os. Qd., signed by defendant, the
master of the schooner Wild Flower, in favour of plaintiffs,
drawn upon, the owners of the schooner, and by them

dishonoured.
Upington, A.Q., for defendant, opposed, and read affidavits
had been the local agents of

setting forth that the plaintiffs

the schooner, and that the bill in question had been drawn
at their request upon the owners in England, practically as
a voucher, for certain necessaries supplied to the vessel.

The Court
plaintiffs to

refused

provisional

sentence,

go into the principal case

the cause.
Plain tife' Attorneys,

Kedelinghuts & Wessels."!
C. & J. Buissinne.
J

t Defendant's Attorneys,

;

leaving

costs to

the

be costs in

ig^s.

August

si.

^J.lr^otton™

—
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Smith

vs.

Eamsbottom.

—
—
Claim. Bamages.

Besident Magistrate.

A

—

Jurisdiction.

Set-off.

—Liquid
an amovmt

counter-claim for unliquidated damages for

exceeding the limit of the Magistrates jurisdiction, cannot
he pleaded in compensation against a liquid claim within
the jurisdiction, so as to oust the claim in convention
the jurisdiction

An^'st

31.

®!E^^'

from

of the Magistrate.

The plaintiff sued the defendant in the. Magistrate's
Court to recover £45, being three months' rent due upon a
lease. The defendant set up a counter-claim for £374, being

^"'^ttom.™^ for damages sustained by reason of non-repair.
The Magistrate, after hearing eTidence, allowed

the

counter-claim, but dismissed the whole suit on the ground
of

want

of jurisdiction.

Plaintiff

now appealed.

and appellant, contended that under
sub-section 4, of section 8, of Act No. 20, 1856, the Magistrate
could try a set-off only for an amount not exceeding
Jacobs, for plaintiff

but this did not bar plaintiff from suing.
Bros., 7 Buch. S. C. Eep., 1877, p. 20,
differed from this case, as in that case there was an admitted
set-off exceeding plaintiff's claim.
Jones, for defendant and respondent, contended that as
soon as the Magistrate found defendant had a valid claim for
damages, such claim extinguished plaintiff's claim pro tanto.
(Vowe vs. Pedder, 1 Menz., 33; Smith vs. Groenewald, 2
plaintiffs claim,

Smith

TS.

Morum

Menz., 168.)
Cur. adv. vult.

Postea (September

2),

De

Villiees, C.J., in giving judgment, said This was a
upon a lease signed by defendant, and I am of
opinion that the Eesident Magistrate was wrong in holding
:

liquid claim
that he

had no

jurisdiction in respect of

it.

I

am

not sure

whether the objection raised by appellant's Counsel, tliat the
Magistrate was not entitled to allow the defendant to set up
this counter-claim, it being for £374, while the plaintiffs
claim was only for £45, arises in this appeal ; but for the
guidance of the Magistrate, when the case comes before him

again, I

may

say that I

am

clearly of opinion that the

—

'

99
Magistrate has no jurisdiction to consider tlie connter-claim
up in this case at all. But then it was argued by Mr.
Jones that the Magistrate simply wanted to consider whether
set

sufficient

damages were due to be

set-off jsro tanto.

.^^^'g^-gj

Sept. i.

Smith m. Kams-

In our

opinion, as this was a claim on a liquid document, an un-

liquidated claim for damages could not be set up as a defence
at

all.

As

the defendant's claim was beyond the Magistrate's

and compensation could not be pleaded, the
Magistrate ought to have dismissed it. But as he was bound
to decide the claim in convention, the case must be sent

jurisdiction,

back to him

for trial.

Denyssen,

J.,

and Fitzpateick,

J.,

concurred.

Appeal allowed accordingly, with costs; and case remitted to the Resident Magistrate for further hearing and
determination.
rAppellant's Attorneys, Redelinghuys & Wessels."]
LKespondent's Attorneys, Eeid h Nephew.
J

Kapfeakian Landing and Shipping Co.

&

COEEIE
SM'i^.

By

vs.

Donald

Co.

— Garner.—Bill of Lading.—Loss.—Accident.

the Bills

of Lading certain goods shipped on a steamer were
good order and condition, accidents and

to be delivered in

perils of the sea (inter alia) excepted. On transhipping the
goods into lighters at the port of. destination, they were,

without any negligence on the part of the vessel, dropped
Held, that the case came within the exoverboard.
ceptions,

and

that the vessel

was not

liable.

Certain goods were shipped in London on defendants'
steamer Walmer Castle to be carried to and delivered at the
port of East London, and by the bills of lading defendants
undertook to deliver the said goods in like good order and
condition, certain perils

and

casualties,

among

whicli were

accidents and perils of the sea, only excepted.

The plaintiffs were now the holders of the bills of lading, and
claimed delivery of the goods, or the payment of £92 16s. 3d.
their value, alleging that the delivery of the goods was not
prevented by any of the perils and casualties excepted.

slvit\

Kaii^ian
shi*"in°^a,''«s

uonaid

cume
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The defendants admitted the making

of the

bills

of

goods, but otherwise pleaded
ladine
° and the shippina; of the
,

.

Landing'and

the general issue.

Bonaid cureie'

It appeared from the evidence that the goods in question
were being transhipped from the steamer to the lighter in
the open roadstead at East London. There was a heavy
ground swell on at the time, causing both vessels to roll
While the goods were in the ship's slings
considerably.
over the side of the steamer the lighter rose quickly, took
the weight of the slings off the winch, the sling became
unhooked, and the goods, before they could be secured, rolled
One
off the deck of the lighter into the sea and were lost.
witness said the loss might have been avoided by not lowering the goods till the lighter righted, and then dropping
them into her hatchway, but other witnesses were of opinion
that there was no negligence or want of skill displayed by
the officers or crew of the steamer, and so the Court found.
Jones (with him Innes), for the plaintiffs, maintained that
liability attached to the defendants, who, as carriers, were
bound to deliver. This was not a case of inevitable accident.
Besides, the only plea was that of the general issue.
Upington, A.G. (with him G4ddy), for the defendants, submitted that on the form of the declaration the plea put in issue
the qiiestion of accident or peril of the sea. There was no
negligence on the part of the vessel. The circumstances of
the port of delivery must be considered.

&Co.

Db

Villiees, C.J. : Whether or not the pleadings are
the question between the parties is clearly
understood by both sides to be whether or not the circumstrictly in form,

stances declared in evidence bring the case within the excep-

Now not only have the
prove negligence, but the defendants have
conclusively shown that there was no negligence on their
part.
In my opinion these goods were lost through an
accident, really caused by a peril of the sea and judgment
must therefore be given for defendants.
tions

named

in the bills of lading.

plaintiffs failed to

;

FiTZPATEiCK,

J.,

concurred.

Judgment accordingly

for defendants, with costs.

rPlaintiffs' Attorneys, Teedgoid & Hdll.
LDefendants' Attorneys, Faikbbidoe, Akdekne,

"I

& Scanlen.J
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CASES
DECIDED

m

THE SUPKEME COURT,
1878.
VOL. VIII.

P^RT

III.

In re Dbeglbr.
Criminal Trial in a foreign Gowt.

A

—Evidence.-

commission ordered on lehalf of the German Government
to talee the evidence of persons in this Colony, such
evidence to he used in a criminal trial in Germany of
an Imperial Officer charged with embezzlement committed
in this Colony.

The

petition of

Her Majesty's Attorney-Greneral

for

the

Colony set forth that, according to the certificate annexed
of Count Miinster, Ambassador of His Majesty the Emperor
of Germany at the Court of St. James, it appeared that in the
Imperial Admiralty Court at Berlin there was now pending
a criminal proceeding against Urider-Paymaster Dregler,
of the Imperial German ship Av,gusta, who was charged
with fraud and embezzlement. That the said Admiralty
Court was a Court of competent jurisdiction to hear and
determine the said criminal proceeding.
That the said
Court was desirous to obtain as necessary and material in
the said criminal proceeding the testimony of certain parties
named in the petition), who resided in Cape Tomi.
That according to the certificate of the said Count Munster
Vol. VIII.— Pakt III.
I
(all

isjs.

^^''•
^'"'' "'^^ler.
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In re Dregler,

appeared that in the German Imperial Marine Stations
Gericht der Ostsee at Kiel, there was now pending a certain

it

criminal proceeding against Under-Paymaster Coler, who

That the
was charged with fraud and embezzlement.
Court aforesaid was a Court of competent jurisdiction to
hear and determine the said criminal proceeding. That
the said Court was desirous to obtain as necessary and
material in the said criminal proceeding the testimony of
Wherefore the
certain parties (all named), of Cape Town.
order
the
examination
Court
to
on
petitioner prayed the
oath before a Commissioner the said persons named.

The

certificates of

George Herbert Count Miinster

verified

the statements of the petition, and also certified that there

were no offences charged of a political character.
Upington, A.G., moved, and cited the Acts
Imperial Parliament 19
Vict.,

c.

&

The

52, sec. 24.

20

Vict.,

c.

the

of

113, and 33

&

34

object of the application was to

obtain evidence as to the quantities of supplies sold to the

man-of-war Augusta during the stay of the said vessel

Cape

at

ports.

The CouET [FiTZPATKiCK,

and Dwteb,

J.,

J.] granted

the application as prayed, and appointed Mr. Advocate

Jacobs

as

Commissioner, and ordered that the persons

named do attend before the said Commissioner upon due
notice given them by him, and that they do produce all
books, writings, and other documents relating to the
to the Officers of the Imperial

use

the said

of

ship of

German

goods, stores,

all

sale

ship Augusta for the
etc.,

during

December, 1876, and January, 1877.
[Govarnment Attorneys, Reid

& Nephew.]

"Gborgetta Lawrence"
Salvage.

The

plaintiff's vessel,
vessel,

open

a sailing

vs.

"Calcutta."

—Apportionment.

a schooner,
ship,

tooJc

wMoh was

and brought her

in tow the defendant's
lying disabled in

a place of
she was afterwards towed into port hy a
sea,

to

the

safety, whence

tug,

for which

103

£120 was paid to the tug. The defendant's ship,
and freight, was valued at £16,000. The sum of
£735 was awarded to plaintiff for salvage services; which
sum was appropriated hy the Gowt as follows : £560 to
the Owners of plaintiff's vessel, £125 to the Captain, and
service

cargo,

£50

to the

Crew.

This was an action for salvage, brought in the ViceAdmiralty Court, by the master of the American schooner
Oeorqetta Lawrence against the master of the American ship
Calcutta.

In the act on petition it was alleged that on Friday, the
27th September, the plaintiff's vessel, which had left East
London some time previously, on rounding the Cape of
Good Hope, sighted a ship a few miles off, evidently in an
utterly unmanageable condition and altogether crippled.
Upon approaching her it was found to be the ship Calcutta,
which was flying signals of distress, the ensign flying upside
down, and also signals that she had lost her rudder. On
coming within hail, the master of the Calcutta asked
whether the Oeorgetta Lawrence would tow her into Table
Bay, to which tlie plaintiff replied that he would try. The
sea was running high at the time, and after two unsuccessful attempts, which were attended with great danger to the
Oeorgetta Lawrence, to take the Calcutta in tow, it was determined, as darkness had come on, to put off any further
attempt till the following day. On Saturday morning the
Oeorgetta Lawrence, at great danger to herself, managed to
get the Calcutta in tow, and took her as far as Sea Point,
where they were met by the tug Onu, which then took both
The Calcutta bad at the time a
vessels into Table Bay.
valuable cargo on board, the ship, freight, and cargo, being
valued at £16,000, and the plaintiff now claimed as salvage

£3000

for his services.

Defendant's reply denied several of the allegations of
fact, and alleged that towage and not salvage services had
been rendered, and that but for the assistance of the tug

Onu both vessels would have drifted on to the rocks at
Sea Point and have been lost. The defendant had paid
the tug £120 for its services, and tendered the plaintiff
£240, which he alleged was a sufiBcient compensation.
On this defence issue was joined,

(o-t'ab
• ^ i.
,

owgoia
Calcutta.

;;
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P"* before the Court on affidavit, and the
facts found proved sufficiently appear in the

'^^^ ^^^^

oifso
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material

Georgetta

Lawrence

iu'lffment
vs.JO

Calcutta.

'^'^^

Qriven below.
o
him Hopley) for the

\n7

Jacobs (with

t

'

'O*

plaintiii,

ajii

contended that

was a clear case of salvage, and cited Kay on Shipping,
pp. 999, 1006, 1056, 1058 The Phantom, L.R., 1 Adm., 58
The Otto Hermann and The Albert, 33 L.J., Adm., 189, 191
The Peace, Swab., 115, Kay, p. 1082; Cervantes v. Bata-

this

;

vier, 6

Buch.

S. C. Rep., (1876), 208.

A.Q. (with him' Cole), for the .'defendant, submitted that towage, and not salvage services, had been
The vessel had not been taken to a place of
rendered.
Under any circumstances the tender was sufficient.
safety.
TJpington,

The Glendufra, L.E., 8 P.O., 589, per James,
The Chetah, L,E., 2 P.O., 205.

L,J., at p. 592

Jacobs replied.

De

Villiebs, O.J., Judge of the Vice Admiralty Court,
In this case the master and crew
Lawrence
sue the captain of the Calcutta,
of the Georgetta
of the ^ship and cargo, for the
owners
the
as representing
sum of £3000 for salvage services performed on the 28th of
September last. It appears that the Oeorgetta Lawrence is

in giving judgment, said

:

an American fore and aft schooner, and on the day in
question was on her way from East London to New York
The Calcutta was an American ship, on her way
in ballast.
from Rangoon to either Falmouth or Queenstown, with a
cargo of rice. There is no doubt, from the evidence, that
the ship Calcutta had been beating about the Cape of Good
Hope for some days previous to the 28th of September, for,
as far back as the 22nd of September last, she was only
thirty miles from Cape Point light; and on the 28th of
September, the day when she was taken in tow by the
Georgetta Lawrence, she was fifteen miles from Cape Point
light, so that the utmost she could have done during that
time was fifteen miles and taking the latitude and longitude given by the captain of the Calcutta in his own
affidavit, it is clear, in point of fact, that there had been no
progress made by the Calcutta between the 22nd day of
September, the day on which her rudder was lost, and the
day when she was taken in tow. The important question
which the Court has to decide is whether the Calcutta was
;
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really in distress

and danger when she was

Georgetta Lawrence.

assisted

by the

If she was, there can be no doubt that

salvage services were performed, and that the captain and
crew of the Georgetta Lawrence are entitled to some substantial recompense for going out of tlieir way to assist a
brother mariner in distress. If the Calcutta, then, was in
.

real

danger and

no doubt that the two
other requisites, which were mentioned in the case of the
Batavier, were present in this case, namely, that substantial
assistance was rendered by the assisting vessel, and that that
distress, there is

assistance led to the safety of the salved vessel.

It is true

the captain and crew of the Calcutta state in their defence
that on the 28th the vessel was not really in distress, and
that she might, without the assistance of the schooner
Georgetta Lawrence, have reached either Table Bay or some
other port but this statement is in conflict with all the
other evidence that has been given in this case. It is con;

tradicted in the

first

place by the fact that on that day

there were signals of distress flying from the ship.

Those
American ensign flying reversed,
and a signal that she had lost her rudder.
As to the
meaning of those signals, we have the evidence of no less
competent a witness than Captain Schley. He is the commander of the United States man-of-war Essex, and I was
much impressed by his affidavit, not only on this point, but
signals of distress were the

in regard to other incidental points of the case.

He

says

be a fact, as alleged, that the Calcutta, when fallen in
with by the Georgetta Lawrence, had her ensign flying union
down, and further signalled that she had lost her rudder,
it was a notification to the Georgetta Lawrence, or any other
vessel in sight, that she was in distress and danger, and
There were not only these
required immediate aid.
signals flying at the time, but we have numerous entries in
the log-book, kept by the captain of the Calcutta, every one
of which, from the 22nd of September up to the date of
if it

relief, shows that there was really imminent danger, at
events in the opinion of the captain of the Calcutta. To
say that there is no imminent danger when a vessel has
lost her rudder, and when the captain himself confesses that

the

all

he was in the neighbourhood of a dangerous coast, and had
no control over his vessel, is, I think, simply absurd. At
all events, there was danger, if it was not imminent danger
;

^^''^^^
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^^^ sufficient danger to lead to the belief that
came to assist, and if a strong wind should

if

no

vessel

arise, there

would be no probability, or even possibility,
of the Calcutta,
£
J
reaching a port in safety. Every one of the entries in
the log shows that the captain himself at that time considered there was really danger.
Then, again, the subsequent admissions of the captaia clearly show that he did,
consider that he had been in danger, and that some service
had been performed by the captain and crew of the Georgetta
Lawrence. Three distinct conversations are sworn to by the
captain of the Georgetta Lawrence, and not one of those

_^

_

,

,

conversations the captain of the Calcutta specifically denies.

urged by the Attorney -General, on behalf of his client,
is no statement in the affidavit of Captain Schley
that such conversations as those alleged by the plaintiff
took place in his presence but there is this allegation in
the affidavit of the captain of the Georgetta Lawrence himself—- that the conversations did take place with him in the
presence of Captain Schley and the least, under the circumstances, that could have been expected from the captain of
the Calcutta was, either that he himself should deny the
statement, or get the captain of the Essex to deny it but
he does neither. He does not specifically deny the stateIt

is

that there

;

;

;

ment

of the captain of the Georgetta Lawrence, nor does he
get the captain of the Essex specifically to deny it. Then
again, the statement that there was no danger was contradicted by another very competent witness, the only impartial witness who saw the vessels in the position in which
they were at the time when the Calcutta was taken in tow.
Captain Dohne, of the Lilly, states that he was in that

neighbourhood, and that he saw the position in which these
vessels were, and judging from the position in which he
saw the Calcutta, she was undoubtedly in danger, and
material assistance was rendered to her by the Georgetta
Lawrence.

The only other impartial person who saw

vessels at that time

the

was the lighthouse-keeper at Cape
Point but he, according to his own statement, was at such
a distance off— twenty or thirty miles that his evidence
cannot be relied upon as against that of the captaia of the
Lilly, who was in the immediate neighbourhood.
Then
again, we have the evidence of Captain Schley and Captain
Smith as to what their opinion as experts is in regard to
;

—
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the relative position of the two vessels, and the danger that
the Oaleutia was in. Upon the evidence of Captain Schley
it has been remarked by the Attorney-General that his.

q^^^'^j

^ ^-

,

^

amdavit

^

_

*
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based entirely upon assumptions, and that no
reliance can be placed upon it ; but if the Court holds that
is

those assumptions are supported by the facts of the case,
then the evidence of Captain Schley is of as great importance as if he had been an actual eye-witness to the taking
in tow ; and there can be no doubt that the assumptions he
took for granted, constituted the facts of the case. (His
Lordship here read a portion of Captain Schley's evidence).

As against these facts we have only the
who saw the vessel after she had arrived

affidavits of those

here.

One

of the

witnesses saw her from Camp's Bay, and another in Table

Bay, and they state that from the position she was in then,
they would not have believed that real substantial services
had been performed by the Qeorgetta Lawrence, and that at
the time the Calcutta was taken in tow she was not really in
danger. If it be true that the Calcutta was in j-eal danger
on the 28th, I think it follows as a matter of course from
all the other facts proved in the case that assistance was
rendered to her. It is true the captain now states he would
have gone faster than the Georgetta Lawrence, if he had not
been taken in tow but it does seem to me extraordinary
that a vessel, which for six days could not move more than
two miles, should immediately on the seventh day be able
to go as fast as this schooner which had made her voyage
from East London in five days' time. She left there on the
21st of September, and passed Cape Point lighthouse on
I believe that
the 26th, doing the voyage in five days.
rendered by the Georgetta
substantial assistance was
Lawrence in taking the Calcutta out of a position of probable danger, and that for those services she ought to be
Another question is whether the assistance
recompensed.
;

rendered led to the safety of the vessel. Upon this point
has been urged that the Calcutta was really placed in a
position of greater danger than she was in at the time when
she was taken in tow. If the whole of this were a barren coast,,
and Table Bay had not been in the immediate neighbourhood, it may be that the Calcutta's position then would have
it

been one of greater danger than that she was in when taken
in tow
but the Georgetta Lawrence performed this service,
;

om-geita
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aeorgetta
Calcutta.

it took place in such a way that the steam-tug Gnu
could be readily got at to take the vessel from her position
of danger ; and thus, as in the case of the Batavier, the
Court must undoubtedly hold that, by putting her in the
position she did, the captain of the Georgetia Lawrence had

and

1SJ8.

'

performed such services as entitled him to remuneration.
The really difficult question, however, to decide is, the
amount of remuneration which ought to be awarded. UnIf it were merely a
questionably, the tender is too low.
case of towage service, it might not be too low but inasmuch as considerable skill was shown by the Georgetta
Lawrence in extricating the Calcutta fi'om a position of
danger, and inasmuch as the captain and crew of the
Georgetta Lawrence placed themselves in a position of danger,
risked their own ship, and possibly risked their lives, I
think the Court must consider this as a case of salvage
services.
That skill was shown by the captain of the
Georgetta Lawrence, there can be no doubt.
The captain
of the man-of-war, whose opinion, as I said before, I consider
of very great value, believes that very great skill indeed
was shown, and there may have been some moderate amount
of danger, such as the hawser snapping and injuring some
of the crew, or in sending a boat off to carry the hawser to
the Calcutta, but it is not such an amount of danger as to
entitle the Georgetta Lawrence to the large sum which they
claim in this case. I think a fair remuneration to be
awarded would be the sum of £735 with costs. There is
one other remark I wish to make, and that is in regard to
the GnM. It was urged by Mr. Jacols, that inasmuch as the
Gnu had got £120 for her services in going a distance of
only two miles to save the two vessels, the Georgetta
Lawrence ought to get a proportionate amount for assisting
the Calcutta; but I do not see that the Court must be
guided by the amount which was paid to the Gm,. If the
;

pay an extravagant amount to the owners
is not bound to take the same proawarding recompense to the owners of the

parties chose to

of the Gnu, the Court

portion in

Georgetta Lawrence.

Jacobs applied that the Court would apportion the award
between the owners, the master, and the crew, and cited
Kay on Shipping, p. 1070,

——
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The CouET apportioned
as follows

:

the amount of salvage awarded

sum

to the owners the

of

£560

;

to the master

£125, and to the crew £50.

olt'o.
^' -

xa^^f^..
Calcutta,

Proctor for the Gmrgetta Lawrence, Faiebbidge."]
C Proctor for the Calcutta, Buissihn^.
J

Queen
Ordinance No.

To

2,

vs.

1840.

Nasieedien.
Gambling.

—PMic Place.

an offence imder the 21st section of Ordinance
No. 2, 1840, the gambling or games of chance complained

constitute

of niust

he in

a jpvhlic place.

The accused was convicted before the Eesident Magistrate
Cape Town of having contravened section 21 of Ordinance No. 2 of 1840, in having "engaged in a game of
pitch and toss with money on the Lord's Day " and was
of

;

sentenced to receive twelve cuts with a cane.

DwTEE, J. To play pitch and toss is not a crime. The
crime under this Ordinance is to play games of chance in
a public place. It is not alleged, and the record does not
show, that the accused was playing in any public place, and
the conviction must be quashed. Moreover the penalty
imposed is a fine, and it is only youths under a certain age
that can be sentenced to cuts. There is nothing to show
:

the age of accused.
Conviction quashed accordingly.

Queen
Act No. 10, 1876,

sees.

vs.

Maegaeet Boom.

2 and

3.

Special Justice of the Peace.

—Non-attendance of Witness.

The penalty which a Special Justice of the Peace mny impose,
under the 2nd section of Act No. 10, 1876, upon a

is'a.

—^

'

Nasierdien.
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witness

a

for non-attendance, must in
not

fim.e,

to

the first instance' be

exceed twenty shillings;

and in

default

of payment of the fine, there m,ay he im,prisonment not
exceeding fourteen days.
Spare diet cannot he added to
the term of imprisonment.
1878.

-—
Queen

vs.

Margaret Boom,

The accused was charged

before a Special Justice of the
"
non-attendance at Court after
crime
of
Peace with the
in having without
boiug duly summoncd as a witness,
any lawful excuse absented herfeelf, and was in default after
She pleaded guilty, and
being duly summoned to appear.
was sentenced to pay a fine of ten shillings or to be
imprisoned for seven days, every other day on spare diet.

,,,,,..,

DwYEE, J. This Act of Parliament is drawn in a very
ambiguous way, and one which was very likely to mislead.
:

The 3rd

section provides, as to prosecutions before Special

no penalty for the non-attendance of witnesses
twenty shillings and in default of payment
of the fine, the term of imprisonment shall not exceed
the term mentioned in the 2nd section of the Act. The
term mentioned in the 2nd section is fourteen days. It
is true the 2nd section also empowers the Special Justice
in sentence to spare diet, and to hard labour, but this does
not apply to witnesses. Fortunately the fine was paid in
this case
but the mistake is a serious one, and 1 hope will
not be repeated. Perhaps the lady might be considered
lucky that hard labour was not added to the spare diet.
Justices, that

shall exceed

;

;

Sentence set aside accordingly, as regards spare

Saayman
Circuit Court.

vs.

Le Geange.

—Appeals.— Charter of

Justice, sec. 43.

The Supreme Court has a discretionary power as
appeals

from

diet.

to

allowing

Circuit, although notice of appeal may not
he lodged within the time fixed hy the Charter of Justice,
sec.

43.

Ill

Judgment was recovered by the plaintiffs against defendants in the Circuit Court of Oudtshoorn.
Thereupon

isjs.

defendants Counsel stated that there would be an appeal;
but, owing to an oversight of the attorneys, notice of
appeal was not given until two days after the fourteen days
allowed by the 43rd section of the Charter of Justice.

Le Grange.

The

Circuit

Judge had by that time left Oudtshoorn, and
made to him at the next circuit town to

application was

approve the security offered, and to allow leave to appeal,
but he doubted if he had the power, and left defendants
to move the Supreme Court.
Defendants now called
upon plaintiffs to show cause why leave should not be
granted.
Upington, A.G. (with

him

Jones), for the plaintiffs

and

respondents, showed cause, and relied on the 43rd section
of the Charter of Justice,

and Seton

vs. Bresler, 1

Menz., 503.

Leonard, for the defendants and applicants, contended that
the Supreme Court had a discretionary power, and cited
Smith vs. Pinto (1 Buch. S, C. Rep. [1868], 105).

De

Villieks, C.J. By the 43rd section of the Charter
general rules are laid down regulating proceedings in appeals, and, among other things, requiring
notice of appeal to be given within fourteen days after
judgment, and requiring the apellant to enter into sufficient
This
security to be approved by the Circuit Judge.
section, however, has always been regarded not as pro;

of Justice

hibiting an appeal unless these formalities have been
complied with, but as providing that after the expiration
of the fourteen days an appeal is no longer a matter of
If there had been
right, unless notice has been given.
negligence on the part of the applicant the Court would
probably refuse to allow an appeal but in this case it
appears to have been an accident more than anything else
that notice was not given within the fourteen days. As to
the security, the Circuit Judge seemed to doubt if he could
entertain the application after he had left the circuit
town. In my opinion, however, under the 43rd section of
the Charter of Justice he had power then to consider the
The Circuit Judge virtually referred the
application.
matter to the Supreme Court, and this Court will now
approve of the security offered. The case of Smith vs. Pinto
;

—
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by Mr. Leonard supports the view that an appeal
ought to be allowed. The applicants, however, who were
and the
in default, must pay the costs of this application
term.
this
during
with
appeal must be proceeded
cited

;

FiTZPATElCK,

J.,

and Dwyek,

J.,

concurred.

Appeal allowed accordingly, applicants to pay

costs of

application.
"]
pAppellant's Attorney, Van Ztl.
LEespondents' Attorney, -Bdohanak. J

—

[Note. Appeals from Circuit are now regulated by Act
No. 5, 1879, section 11.]

Queen
Bwrgher Force.

vs.

Auret.

—Field Captain. —Act No.

7, 1878.

1878, in repealing Act No. 16, 1855, not having
the continuance in office of the then
Field Officers of the Burgher Force, such Field Officers

Act No.

7,

made provision for

held not liable to serve as such under Act No. 7, 1878,
they not having heen re-elected under the said Act.

18Y8.

Nov. 20.

Queen M. Auret

The accused was charged
captain of Burghers of the

before the Magistrate, as

Ward

field-

of Victoria West, with

having Contravened sections 18 and 20 of Act No. 7, 1878
in that after having received due notice of his liability
in his capacity of field-captain, on the Northern
serve
to
Border, he did absent himself from such service without
lawful excuse ; and secondly, in that after having received
due notice from the Civil Commissioner of his division,
requiring him to call out twenty burghers from the Ward
of Victoria West for active service on the Northern Border,
he neglected and failed to comply with the said order.
The accused pleaded not guilty, but was convicted and
sentenced to pay a fine of £40, or in default to be imprisoned for one month. He now appealed, and the notice
to the Attorney-General contained twelve grounds of appeal,
one of whfch was that no field-ofScers within the meaning
:

first,

113
of

Act No.

7,'

1878,' were in existence in the division of

Victoria West.
Jacobs, for the

accused, contended that the conyiction

could not be sustained. The charge in the second count
was not an offence under the Act. As to the first count the
accused had never been elected field-captain under the Act.
The election under the previous Act expired on its repeal
{Jones vs. Smart, 1, T. R., 44).

Upington, A.G., for the Crown, supported the conviction.

The

proviso to the 2nd section of the Act continued the
Burgher Lists in existence under Act 16, 1885, as the lists

under the present Act, until new ones were framed.

De

Villiees, O.J. : It is quite possible that it was the
the Legislature to provide that the fieldcaptains appointed under Act No. Iti, 1855, should remain
liable to serve under the new Act, together with the
burghers then on the list, in case they were called upon
before the commencement of the next year, when tbe new
lists were to be framed;. but the Legislature has wholly
intention of

omitted to give effect to that intention, and it is a casus
omissus which the Court cannot supply. The Magistrate,
in giving effect to what he believed to be the intention of
the Legislature, decided that the field-captains and burghers
on the lists, framed under the old Act, were liable to be
called out, and for this he is not to be blamed, because he

was anxious not to give a decision which would make the
new Act wholly inoperative. As the case is now, however,
before the Supreme Court, we have to consider the Act in
Under the 2nd section it is provided that
its entirety.
within the first month of the next ensuing year, lists shall
be made out containing the names of all male residents
between the ages of eighteen and fifty, who are liable to
By section 10, on the completion of
serve as burghers.
such lists, field-officers are to be elected. There is, however, a proviso at the end of the 2nd section that, until such
lists have been completed, the lists already framed under
the provisions of the Act of 1885 shall remain the lists for
the purposes of the present Act. This clearly refers only
to burghers, and there is no portion of the Act of 1855
which requires that the list of burghers shall specify the

names of

„""„
Nov. 20.
„
Queen

field-captains.

If there had been such a clause.

—
vs.

.

.

Auret.

114
18J8.

probably Auret would have been liable under the present
Act but, as it is, he has ceased to be a field-captain, and
he would have been acting illegally if he had called
together and commanded burghers, he himself not having
been yet elected under the Act of 1878. For these reasons
I am of opinion that the Magistrate's judgment ought to be
;

Queen

vs.

Auret.

reversed,

and the conviction quashed.

FiTZPATBiCK,

J.,

and Dwyeb,

J.,

concurred.

Conviction quashed accordingly.
[Appellant's Attorney,

Van

Zyl.]

Pretoeius' Executoes

vs.

Transfer : rectification

Buegee's Executoes.

of.

—Mistake. —Notice.

Wliere on partition of certain property held jointly the transfers did not correctly set forth the sub-division agreed

upon, the Court ordered the rectification of the transfers,,
not only as between the parties to the agreement, but also

who had hnowledge and
of the original agreement of partition and subse-

as between subsequent transferees,
notice

quent mistaJce.

1818.

Nov. 21.
„
'

protorius-

22.

Execu

Executors.

The

were the executors testamentary of tlie
; and the executors testamentary
of the cstato of the late Burger, together with S. J. Burger,
C. G. Couradie, J. J. Conradie, and Theron, were defendants.
The declaration set forth that in the year 1871, the late
Pretorius and the late Burger were joint owners in undivided
shares, in the proportion of one-third to two-thirds of the
farm Steelkloof, and that it was agreed between them to
partition the farm, and have division transfers passed ; but
that from such division was to be excluded certain cultivated lands marked A, B, C, D, E, F, and G, upon the
diagram attached to the divisional transfer, subsequently
plaintiffs

.

estate of the late Pretorius

passed in favour of Pretorius, as well as certain specified water
and it was further agreed that Pretorius should be

rights

;

entitled to one-third share of the said cultivated lands

and
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water rights, as well as certain other rights, all set forth in
^^ov^ii
- ^
detail in a note made by the surveyor upon the said diagram.
That on divisional transfers being passed, in error and by ^"^Jj'^^rS'
Executors.
mistake, the exclusion of the said cultivated lands and
water rights were omitted to be recorded in the transfer to
-

That Burger sold portions of his share to C. G.
Conradie and S. J. Burger, and that they had due notice of
Burger.

the aforesaid agreement, but that in the transfers to them
the aforesaid error, mistake, or omission, was continned and

Wherefore the plaintiffs prayed a declaration
and to have all the said transfers amended in

perpetuated.
of rights,

accordance therewith.

The

declaration also averred that the late Pretorius sold

portions of his share to the defendants, C. G. Conradie, J.
J.

Conradie, and Theron, and that erroneous transfers were
to them, which transfers plaintiffs prayed should be

made

Defendants J. J. Conradie and Theron submitted to judgment on this count.
As to the transfers referred to in the first count of the
declaration, the defendants interested therein pleaded the

amended.

general issue.

Evidence was led on behalf of the plaintiffs to prove the
and to show the erroneous transfers.
The defendant's Counsel admitted that the defendants
Burger and Conradie, before purchase, had knowledge of
the original agreement between the late Pretorius and the
latS Burger, and knew of the surveyor's note on Pretorius'
diagram. No evidence was called for the defendants.
original agreement,

Vpingfon, A.G. (with

him

Stockenstrbm), for the plaintiffs,

claimed judgment.

Leonard (with him Innes) contended that the subsequent
transfers to the purchasers from the late Burger could not
be impeached.

De "Villiees, C.J., in giving judgment, said: It appears
that the late Andries Burger and Matthys Pretorius were
owners in undivided shares of a farm Steelkloof. The
share of Pretorius was one-third, and the share of Burger
These owners resolved upon a division, of the
two-thirds.
farm, and deputed Mr. Auret to make it. Up to this time
both parties had been in the habit of cultivating a small
plot of land,

which was situated near to a stream, marked

116

^' ^> ^' ^' ^> ^' ^' ^°^ ^^ ™^^ agreed between them that
each should still retain a portion of this arable land, in the
Pretorius' Execu- proportion in which they were entitled to their shares.
It
tors vs. Burger's
iii
i
"11ato
Executors,
impossible
been
would
have
appears, however, that it
attach this bit of ground to the share which was to be
given to Pretorius, and in consequence of this difiSculty, the
surveyor proposed to the parties to enter into some arrangement whereby this plot of ground was to be kept distinct
Nov'ii
'

g 2-

^a

•'_

•

and was to fall within the portion of that proprietor who
had the two-thirds share. The agreement was embodied in
a note by Surveyor Auret, which was endorsed upon the
diagram attached to the transfer of Pretorius' share, but
was omitted to be attached to the diagram of the share of
Eurger. If this endorsement had been made upon the
transfer of Burger's share, there would have been no difficulty.
The real difficulty arises from the fact that there
no
such
endorsement. I quite agree with Mr. Leonard,
was
that this case must be decided independently of the prior
The document, which
conversations between the parties.
was drawn up by Mr. Auret, embodied the contract between
the parties, and the Court cannot go behind it, and
consider any preliminary arrangements between the parties
as to what their intentions were.
The intentions of the
parties must be gathered from this document, and reading
it by itself, it appears to me clear that the intention was
that the owner of the one-third share, whoever he might be,
should have the full freehold in one-third portion of this
arable land.

suggestion

:

The surveyor made a great mistake in his
he ought to have known better; but the con-

veyancer made a still greater mistake, in allowing the
transfer to be passed in the form adopted.
I feel confident
that if the Registrar of Deeds' attention had been directed
to the matter at the time, he would not, and could not, have
allowed such an endorsement to be made. The only way of
transferring land was to transfer it by itself and not by way
of an alleged servitude as was attempted to be done here.

The intention of the parties was to give the freehold of
one-third share of this arable land to the proprietors from
Burger.

There can be no doubt that where a transfer was

once passed,
to

it

acted in the same

movable property

;

way as delivery in regard
the absolute property in the land

was vested in the person to

whom

transfer

was made, subject

;
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only
to such conditions as were in the transfer ' and if this
'
View be correct, the proprietors from Burger received transfer
of the full two-thirds, including this bit of ground, inasmuch
:

.

.

'

as there was no endorsement

IT
upon the diagram.

m,

,

.

That

is

the

legal position of the parties unless or until the transfers are

and the question is, whether the Court can order
a rectification after transfer has been passed to persons not
parties to the original agreement.
The answer to this
question must depend upon the bona fides or otherwise of
such persons. If they bought and received transfer with
rectified

full

;

knowledge of

benefit of the

tlie

mistake, they ought not to have the

mistake.

If,

therefore,

it

had not been
Burger

clearly proved or admitted that the proprietors from

knew

before they purchased what the intentions of the parties

were, and that

it

was by a mistake that this transfer had

not been properly made, I would not have been a party to
give judgment in favour of the plaintiff;!, but Mr. Leonard
bas very candidly admitted that at all events the proprietors

from Burger knew before they purchased that the intention
of the parties originally was to abide by this agreement
and I have already given the construction which the Court
is

inclined to put

upon

this agreement.

There remains the

question as between the executors of Pretorius' estate and
the purchasers from Pretorius.
They purchased the share

which Pretorius himself had

in this farm,

and they pur-

according to the transfers, subject to all the rights
mentioned in the original grant, and in the original grant

chased

it

there was this very endorsement made. Now, independently
«f notice on the part of the purchasers from Pretorius, I
would certainly have held that they, by virtue of their
purchase and by virtue of the transfer to them, got one-third
of this arable land, because their transfer referred to the
grant, and referred also to the transfer to Pretorius himself.

But

here, again,

we have the

radie admitted that he knew,

fact that Christian G.

Con-

when he purchased, that

this

land had never been intended to be transferred to the
Moreover, he stated to two of the witnesses,
purchasers.
Humphreys and Watermeyer, that he had not purchased
This admission
this one-third share from Mr. Pretorius.
clearly put

him out

there was a mistake

of Court, for he thus admitted that

made

in

the transfer to him. If
it would be

proof of knowledge were wanted
Vol. VIIL— Pabi III.

additional

K

„'*"•
Nov. 21.
• ^ ''PretoriuB-Exeon*"" "' Burger's
Bxeoutars.
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Pretorius' Executors us. Burger's

Executors,

ill

t'le fact that,

without any objection on the part

of the purchasers, either of the two Conradies, Pretorius

tMs ^portion of land until he sold
continued to occupv
-^•'
i
-n
i
i
to Willcm Burger, and since the sale to Burger he has
Under these circumstances I am
occupied this portion.
clearly of opinion that, there having been this mistake, to

the knowledge of all parties interested, the Court should
rectify the mistake upon the face of the deeds registered in
the Deeds office, and a transfer should now be made from
the purchasers of the two-thirds share in whom this portion
I presume
is now vested of one-third of the arable land.

the transfer must be made to the executors of Pretorius,
and by the executors transfer must be made to such
persons as they believe to be entitled, and upon the face of
the transfer must be endorsed the servitude which was also
mentioned in the memorandum of Surveyor Auret, namely
the right to the water and right of way. Costs to be paid
by the defendants, with the exception of J. J. Conradie and
Theron.

FiTZPATRiCK,

J.,

and Dwyee,

Judgment accordingly

J.,

concurred.

the plaintiffs in terms of the
made to the executors of
Pretorius, and the servitude in regard to the right of way
and the right of water to be endorsed thereon; costs of
the partition to be divided between the parties in proportion
to their shares.
Costs of action to be paid by defendant,
with the exception of the costs of J. J. Conradie and Theron,
declaration

:

transfer

to

for

be

Attorney, 0. 0. de Viuiers."]
LDefendanta' Attorney, Van Zyl.
J
rPlaititiifs'

Botha
Defamation.

—

vs.

Justification.

Brink.

— Truth. —Public

Benefit.

To an

action for defamation in speaking of the plaintiff the
Me has been brought up not only for perjwry,
but also for rape," the defendant pleaded, first, the general
loords, "

issue ; secondly, that the

words were spohen and published

—
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and upon an occasion and under circum; and thirdly, as to
words " he has been brought up for rape," that the said

loithout malice

stances which justified the publication
the

words were
Held,

that

true.

a plea of

general issue

On

exception taken to the third plea,

justification could he pleaded with the

that a plea of justification of part of the
slander is good, where such part is distinct and divisible
!e
;

from

the rest of the charge ; and that truth is not in itself
a justification unless the ivords were spoken for the public
benefit.

In an action for defamation, the law presumes the existence of
malice from the mere fact of publication of defamatory
matter ; and it lies on the defendant to disprove malice.
If he shows that the words were used on a privileged

far rebuts the presumption of malice as
throw on the plaintiff the burden of proving express
malice.
If the defendant proves that the words were
occasion, he so
to

he does not completely rebut the piresumption

true,

malice unless he avers and

was

shoiiis

derived from the publication.

to be

ingredient,

and a very important

fence, but unless advantage is

of

that some public benefit

to

The truth

is

an

ingredient, in the debe

derived

from

publicity of the charge the defendant cannot rely

for

the

his

defence upon the truth alone.

The

plaintiff's

declaration averred that the defendant

and maliciously spoke and published of and concerning the plaintiff the words following, viz., " He (meaning
the plaintiff) has been brought up not only for perjury, but
for rape also " meaning thereby that the plaintiff was a
man of bad reputation, and that he had been charged as a
criminal with the crimes of perjury and rape respectively.
falsely

;

The defendant

pleaded,

first,

the general issue. Secondly,

that the words complained of were spoken and published

without malice and upon an occasion and under circumstances which justified
the speaking and publishing.
Thirdly, as to so

much

of the declaration as alleged that

the defendant spoke and published the words following,
viz., "

He

has been brought up for rape," that before the

were spoken, to wit, in the month of May, 1858,
the plaintiff was brought up before the Resident Magistrate
said words

isjs.

^°J'
Botha

II'.

«~Bimk,

—

;
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Eichmond on

°^

a charge of the crime of rape, and was

thereafter committed for trial

The

upon the said charge.

joining issue on the first
excepted to the third plea, on the grounds,

plaintiff's replication, after

and second

pleas,

because the Veritas convicii alone furnishes no justificawords complained of, even if true.

first,

tion for the use of the

Secondly, because the said plea does not aver that the
words were spoken without any animus inj'uriandi. Thirdly,
because the said third plea is inconsistent with and contradictory to the plea first above pleaded.
Fourthly,

because the said third plea is a plea in justification only of
part of the words admitted by the second plea to have been

The

spoken and published as alleged.

plaintiff also replied

over.

Upington, A.G. (with him Leonard), for the plaintiff,
supported the exceptions. Malice was the foundation of
an action for defamation, and it had not been denied.
The truth was not a good defence without the averment of

public benefit (Voei, 47, 10, 9 ; Cen. For., 5, 25, 2; Sparh
vs. Hart, 3 Menz., 3 ; Mackay vs. Philip, 1 Menz., 455

The

Grot., 3, 36, 2).

third and fourth exceptions showed

bad pleading.
Jacobs (with

that the

him Giddy),

Roman Dutch

for

the defendant, contended

authorities cited referred to criminal

rather than to civil proceedings.

and
for

Truth was a good defence,
was inequitable that a person should be punished
speaking the truth. English law supported this view.
it

Our

practice allowed justification to be pleaded with the

general issue.

Where

could be justified.

the charge was divisible a portion

{Digest, 47, 10,

803; Math, de Grim., 47,

4,

7;

18

Hare

;

Van

vs.

der Keessel, Th.

White, Cape Argw,

18th Feb., 1865, vide 1 Eoscoe, 246; Firmey vs. Cape
Monitor, decided in 1856
Wilson vs. Robertson, 7 Q.B., 68;
Sutherland vs. Macdonald, 3 Menz., 6 Hall vs. Eve, 4 Chy.
;

;

Div.,

341

Vigors

Campbell, 1 Buch. [1868], 120.)
Upington, in reply, cited StarJcie, p. 399; Clarhson
Lawson, 6 Bing, 273 ; Bullen
Leake, 3rd edit., 437.
;

vs.

&

Cur. ad. vult.

Postea (November 26th),

vs.

121

De Villiers, C.J., in giving judgment, said: The
isis.
questions raised by the plaintiff's exceptions to the third
^T^e.
plea are threefold. The first is an important question of BotuaMTBrmt.
law, which requires full and careful consideration ; but the
two

last, which relate to the form of the plea, may be at
once and briefly disposed of. The defamatory words complained of in the declaration are to the effect that the
plaintiff had "been brought up not only for perjury, but
for rape also."
The defendant, after pleading the general
issue, pleaded specially the truth of the assertion that the
plaintiff had been brought up for rape, and this latter plea
is objected to on the ground that it is inconsistent with
the first plea, and on the ground that it affects only one of
the charges brought against the plaintiff. It is sufficient,

however, to say that for upwards of forty years the practice
of the Court has been to allow a plea of justification to be

pleaded together with the general issue, and that however
inconvenient the practice may be, it is too late for the
Court to disturb it except by a special Eule of Court*
In regard to the objection that the plea justifies only a
part of the words complained of in the declaration, I am
of opinion that inasmuch as the part relating to the charge
of rape is quite distinct from that which relates to the

charge of perjury, the allegations are divisible so as to

admit of a plea of justification in respect of one alone.
But the important question still remains, whether the truth
of the defamatory words (assuming them to be defamatory),
standing by itself, is a sufficient justification for uttering
them. It is a question which has exercised the ingenuity
of lawyers in different countries and in different ages, and
which has seldom received an unqualified answer. The rule
laid down by the Roman jurist Paulus was that "it is not
just that he who defamed a guilty person should on that
account be condemned," and the reason which he gives for
the rule is that "it is necessary and expedient that the
transgressions of the guilty should be made known " (Digest,
Most of the Commentators on this passage,
47, 10, 18).
laying more stress on the reason than on the rule itself,
came to the conclusion that the truth of the charge afforded
* Rule of Court

each allegation of

No. 330, now requires in the plea a

fact, in

place of the general issue.

specific denial of
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^ flefence only in those cases in which advantage was to be
derived from publicity. Thus Voet (47, 10, 9), whilst adfitting that the truth of the charge

is

a good defence to

the action for compelling the defendant to retract the
charge, contends that in a criminal proceeding, or in an

damages, the truth of the charge is a good
defence only when the accusation has been made for the
ends of public justice. Groenewegen, in his treatise "Be

action for

Legibus Ahrogatis"

47,

{Digest,

10, 18),

seems to allow

greater latitude in the defence, but even he lays it down
tliat "the truth of the defamatory words relieves the

being compelled to retract, but not from
being mulcted in damages; unless the words had been
spoken before a judge or on some other suitable occasion
in regard to an offence which ought to be publicly known
and punished." And Vinnius, in his Commentaries on the
Institutes (bk. 4, tit. 4), says that where no advantage is
to be derived from publicity, as where a person is reproached
with having committed a crime for which he has already
suffered punishment, or with some physical deformity, the
truth of the reproach does not rebut the presumption of
malice, although proof of the absence of malice would under
such circumstances be jfdmitted. The law of England,
differing in this respect from the Eoman-Dutch law, has
always drawn a distinction between the criminal and civil
liability of the defendant in cases of defamation.
In civil
offender from

may be pleaded

as a complete reply to, and
the libel; in criminal cases, since Lord
Campbell's Act, the truth of the matters charged is a
justification, if it was for the public good that the matters
charged should be published, According to the law of
Scotland, the plea that the matters charged are true, is not

cases the truth

justification

of,

a complete answer, either to

criminal prosecution for libel;

the civil action or to tiie
some circumstances must

appear in the case which afford a presumption of the
defendant's, want of malice
in other words, the truth is
;

material only so far as
of malice.

Eoman

rebutting the inference
founded upon the notion of the

it assists in

This doctrine

is

law, that the essence of the injury consists in the

contumely or insult, and not merely in the damages con-.
sequent on the defamation. The insult having once been
offered, nothing but proof of the absence of the animus

:

123
injuriandi

can

relieve

Ceylon, where the

the

offender

Roman-Dutch law

from

In

liability.

prevails, the

Court has held that the truth is an important element in
forming a right judgment of the motive, and, therefore, of
the legal culpability of the slanderer; but that it is only
an element and cannot be exclusively a reply to any
defamation (Thomson's Institutes of the Laws of Ceylon, vol. 2,
The same principles have more than once been
p. 464).
recognized in the Supreme Court of this Colony. In the
ease of MacJcay vs. Philip (I Menz., p. 463), where the
plaintiff, the then Landdrost of Somerset East, had been
accused of gross official misconduct, the Court held that if
the defendant had succeeded in proving the Veritas convicii,
then he would have been entitled to be absolved from the
action, "because," says Mr. Justice Menzies, "this is a
case in which the truth of the statements alleged to be
injurious does, according to every principle of law,

com-

pletely justify the defendant in having published them."

This case is quite consistent with the subsequent case of
Sparks vs. Hart (3 Menz., p. 3). There the defendant had
charged the plaintiff with " keeping a criminal intercourse
with a certain gentleman, and with being, in consequence
Mr. Justice
of such intercourse, in a state of pregnancy."
Menzies (with the concurrence of the rest of the Court)

the law presumed the absence of
animus injuriandi when the convicium accused the plaintiff
of an act which by law is punishable as a crime, and when
the accusation has been made for the ends of public justice,
yet indecency or immodesty committed in the manner
charged in the declaration is not a crime punishable by law,
and, therefore, that as the defendant had not alleged or
held that "although

prove any facts to negative the existence of
animus injwiandi on his part, he was not entitled to plead
the Veritas convicii as a justification." Now, stripped of all
technicalities, the state of our law appears to me to be this
In an action for defamation, the law presumes the existence
offered to

of the animus injuriandi, or, as I would rather call

it,

of

defamatory words were
published ; and it lies on the defendant to disprove malice.
If he shows that the words were used on' a privileged
occasion, he so far rebuts the presumption of malice as to
throw on the plaintiff the burdpn of proving express malice,
malice, from the

mere

fact that the

^""21

^

Supreme
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vs. Briak.
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proves that the words were true he does not com«
1
T
pletely rebut the presumption of malice unless it appears
If

lie

-t

•

.

J.

from the pleadings, or unless the defendant avers and shows,
that some public benefit was to be derived from the publiThe truth is an ingredient, and a very important
cation.
but unless the declaration disingredient, in the defence
closes some circumstances, showing that advantage is to be
derived from the publicity of the charge, the defendant
cannot rely for his defence upon the truth alone, but must,
;

in his plea of justification, disclose such circumstances,

or,

at all events, aver that public benefit was to be derived
from the publication of the truth. Thus, in the case of

Maekay

the declaration itself disclosed the fact
that the plaintiff was a public functionary entrusted with
public duty of importance, and a plea of the truth of the
vs. Philip,

charges made against him would have afforded a sufficient
answer to the action. In the case of SparJcs vs. Hart, on
the other hand, there was nothing in the declaration to
show that any good could be derived from a publication
of the plaintiff's immodesty, and, in the absence of any

such averment in the plea, the defence of justification
Applying these remarks to the present
necessarily failed.
case, we find that the declaration merely alleges the uttering
of the words complained of, and neither the declaration nor
the plea in question discloses any circumstances to show
that the public would derive any benefit from the knowledge
that the plaintiff had been committed for trial twenty years
ago on the charge of rape. The plea avers the truth of
the words, but it does not allege any other fact or circumstance to assist in rebutting the presumption of malice.
It does not, therefore, afford a sufficient answer to the
declaration as framed,

and must be expunged, and the

exception allowed, with costs.

FiTZPATEiCK,

J.,

DwYEE,

wish to guard myself against laying down
have not had an opportunity of

J.

any general

:

I

concurred.

rule, as I

looking into the authorities.

But, as regards this case,

quite concur with the very able

judgment just

Exception allowed accordingly, with
r rialntiff'8 Attorney,

Van

Ztl.

LDefendaiit'B Attorneys, Faihbridge,

costs.
1

Akmknk, & Scanleh.J

given.

I
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Kitchen
Public Auction.

—Bestituiion of

Certain oxen belonging

fathers

vs.

estate,

to

Steoebel.
projierfy sold.

—Market

overt.

defendant had, by the executor of his

been sold without defendant's consent or

authority by public auction to the plaintiff.
Defendant
afterwards obtained possession of the oxen.
The plaintiff

sued the defendant in the Magistrate's Court for the
restitution of the oxen or the payment of their value, and
recovered judgment.
On appeal, the Magistrate's decision

was

reversed.

A summons was taken out by the plaintiff Stroebel in the
Court of the Eesident Magistrate for the Knysna, complaining that defendant Kitchen had possessed himself of two
oxen, plaintiff's property, of the value of £15, which oxen
the plaintiff had bought at public auction, held on the
market square. The summons was afterwards amended by
substituting the word " Knysna " for " market square," The
defendant denied all liability, asserting that the oxen \yere
his own.
From the evidence it appeared that some time since
defendant's father had given defendant the oxen in question
in payment for his services.
After his father's death, the
executor of his estate took possession of the oxen. Defendant claimed the oxen but, instead of giving them up,
the executor had them sold by public auction in defendant's
absence and without his consent. The plaintiff bought the
oxen for £15 but, turning them out to graze, the defendant
took possession of them. Some question arose whether or
not, as the oxen had been sold out of the pound kraal, this
had not been a pound sale, but it was shown that the kraal
was used for private purposes, and that the requirements
The
of the Pound Ordinance had not been complied with.
restiplaintiff
for
the
Magistrate gave judgment for the
tution of the two oxen or the payment of £15 each party
The defendant now appealed.
to pay his own costs.
Jones, for the appellant, submitted that the decision was
bad. The Magistrate had based his judgment on Van der
Keessel, Th. 184, which stated, as an exception to the rule.
;

;

•

ism.

—

'

s'troetei.'
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1878.
28.

Nov.

Kitchen

vs.

iStroebel.

that the true owner of property, alienated without his consent, may legally reclaim the same, that in respect of goods
which had been bond fide sold in public matet, the price

must be restored. This had reference only to the custom
of a market overt in Holland. An auction sale was not such
a market.
The respondent did not appear.

The Court [De Villiees, C.J., Fitzpa.teick, J., and
DwYEK, J.] reversed the judgment of the Magistrate, with
costs.
[Appellant's Attorneys, Fairbkidge,

—

For a decision on the custom
Van der Merwe vs. Webb, 3 Buch. E. D.

[Note.
see

Aedeene, & Scanlen.]

Graham
Dog.

vs.

—

of

market

overt,

0. Eep., 97.]

Viljoen.

Scienter.

In an action for damages for injury done by a dog, it
necessary to prove that the owner knew the dog

is not
to

be

ferocious.

18Y3.

Nov.

28.

Graham

vs.

Viljoen.

The appellant Graham was sued in the Court of the
Eesident Magistrate of Aliwal North for £\0 damages.
The summons set forth that the defendant wrongfully kept
a dog of a fierce and mischievous nature, well knowing that
the dog was of a fierce and mischievous nature, and that the
said dog attacked and bit the plaintiff, whereby the plaintiff
was wounded and suffered damage.
The evidence proved
that the plaintiff had been bitten by defendant's dog, and
that the dog was in the habit of ilying out into the street
and fighting other dogs, but there was no evidence that it
had bitten any person before. The Magistrate gave judgment

for plaintiff for

£2

10s.

damages, and

costs.

The

defendant now appealed.
Cole, for the appellant, submitted that the plaintiff had
not substantiated the allegation of the summons as to de-

fendant's knowledge of the dog's ferocity.

In

tlie

absence

;

127
of such knowledge and of negligence the defendant was not
liable.

Leonard, for the respondent, contended it was not necessary
to prove soienter.
(Muhlenhruoh, vol, ii, p, 458, b. 3. c. 11,
s.

452.)

De

Villiees, C.J.

Mossel

Bay

:

I

remember hearing an appeal at the
judgment of the

Circuit Court against the

Magistrate, in which the question of the liability attaching
to the owner qf a dog doing mischief was considered.
The

dog had rushed into the
passing on horseback.

street at a time when a man was
The horse bolted and was injured,

but the Magistrate acquitted the owner of the dog from
liability,
I confirmed the judgment, but on the ground
tliat the evidence did not clearly show that the dog had
attacked the horse, or that the horse had been frightened
by the dog. The defence in the present case is that the
owner was not aware of the vicious propensity of his dog
and the question is whether it is a valid defence. Whatever the rule of the Roman law may have been, the Dutch
authorities are not unanimous upon the point.
Where an
animal had committed an injury, which he could not have
been reasonably expected to commit, and without any fault
on the part of the owner, it was always competent for the
owner, by surrendering the animal, to escape any further
liability.
It was not considered equitable that, without
some fault on his part, he should be held liable for greater
damages than the animal itself was worth. Tlie doubtful
question was, whether mischievous propensities are not so
natural to the dog that its owner should not be entitled to
avail himself of the defence which he would have in the
case of any other thoroughly domesticated animal causing
damage. Considering the frequency with which damage is
done by dogs as compared with any other domesticated
animal, and the difficulty of proving knowledge even

—

—

the view of those writers who
This state of
classed the dog with animals ferse naturse.
the law might create occasional hardship, but it would

where

it

existed

I incline to

obviate the still greater hardship which would result if an
injured person can have no redress unless he proves that
the owner knew, before the injury was done, of the dog's
vicious propensity.

I see

no reason, therefore,

for disturbing

'sts.

—

viijoen.

—
128
18t8.

Nov.

tlie

Magistrate's judgment.

28.

Graham

and

bit the plaintiff,
vs.

Viljoen,

it is

It

quite certain that the dog

is

also equally certain that the dog

but there is a want of
was not a good-natured animal
evidence as to the owner's knowledge of the dog's ferocity.
Independently of this, however, as in my view it is not
;

necessary to prove that the owner of the dog was aware of
being fierce, the judgment must be sustained, and the

its

appeal dismissed.

FiTZPATEiCK,

J.,

and Dwyer,

J.,

concurred.^

Appeal dismissed accordinglyj with

costs.

1
rAppellant's Attorneys, Reid & Nephew.
l_Re8pondent'a Attorneys, Redelikghuys & Wessels.J

Botha

—

vs.

Beink.

—

Defamation. Privileged oeeasion. Land Beacons
Commission, Agent for parti/.

—

The defendant and an attorney appeared hefoi'e a Land
Beacons Commission as agents for one of the parties
interested.

During

the

inquiry the defendant, in the

hearing of others, suggested
plaintiff,

who was a

to

the attorney to ask the

witness under examination, whether

he had not heen hrought up for rape.

an

action

for defamation, and at

Plaintiff instituted

was adhad many years before heen charged
though he had not heen tried for the offence.
the trial it

mitted that plaintiff

with rape,

Held,

that as the occasion

was

privileged,

and as no

express

malice had heen proved, plaintiff was not entitled

to

recover damages.

1878.

Dec.

Botha

3.

The plaintiff sued to recover damages
The pleadings in the case are more fully

for defamation.

set forth, ante,

vs. Brink,

p. 118.

appeared that the defendant and De Villiers, an
who was also acting as defendant's clerk, appeared
before a Land Beacon's Commission as the agents of one
Levenberg. The plaintiff was one of the parties interested,
and was represented by two attorneys.
Levenberg was
It

attorney,

'

129

and in cross-examination by plaintiff's
attorney was asked whether he had not been indicted for percalled as a witness,

., n .,
1
1
T
jury, and admitted that he
.

1

T

1

had been.

.

..

,

.

.,»»

's''-

-^
Botha w. BiiDk.

According to plamtin^s
De Villiers, in a loud
tone of voice, so as to be heard by those around " We will
serve his client the same trick he has been brought up
not only for perjury but also for rape." According to
defendant what he said was " Ask whether Botha was not
brought up for rape, which is as bad as perjury," and that the
words were spoken in a low tone of voice. In answer to the
Court, plaintiff's Counsel admitted that many years ago a
charge of rape had been made against the plaintiff, but
that the then Attorney-General, Mr. Porter, would not
witnesses, defendant thereupon said to

:

;

:

prosecute.

him Leonard), for the plaintiff, were
Defendant did not appear before the
Commission as a professional adviser, as Levenberg was
represented by an attorney, and even if he did, he used the
words at his peril. Even if the occasion was privileged,
defendant exceeded his duty, and was, moreover, actuated
Upington, A.Q. (with

heard on the facts.

by malice

{Folharck, 4th ed., pp. 306, 527, 282, 293).

Jacobs (with

him Giddy),

for the defendant,

contended

Whatever was
was uttered on a privileged occasion, and in the honok

that the declaration had not been proved.
said

fide discharge of a duty.
Upington, A.Q., in reply, referred io
ed., p.

Addison on

Torts,

4th

806.

Dk

Villiees, G.J., in giving judgment, said: In this
action the plaintiff seeks to recover damages for certain
alleged defamatory words, namely, " He (the plaintiff) has
been brought up not only for perjury, but for rape also."
The first question which the Court has to deal with is a
question of fact were these words used by the defendant ?
[His Lordship reviewed the evidence, and continued :] I

—

think that the balance of testimony is in favour of the
defendant, namely, that he told Mr. De Villiers, his
attorney, to put this question, and not mention it as a fact.
I think this view is supported by the probabilities of the
case, because Mr. Brink was not likely to have made a
charge of rape against the man but a remark was made
in regard to a question which had been put to Levenberg,
;

—

180
jjs^"^

^
„
I(o'htt

—^'.
,

"s.

Brink.

and what passed through Brink's mind was evidently this
could be put to Levenberg, the
question
^
.,
,
n
rr.
defendant could put a similar question as to JSotha. Tins
being my view, the question arises whether the words are
A few days ago the question was
defamatory or not.
raised on exceptions whether the defendant could plead the
truth of the allegation that the plaintiff had been brought
up for rape, and the Court decided that the truth of the
words was not a defence unless it appeared from the declaration or the evidence that some good purpose, such as the
ends of justice, would be served. It has been admitted by
the Attorney-General that the plaintiff had been charged
with rape, and the question arises whether the defendant
Brink was not justified in using these words. Clearly he
was justified, because it was for the interest of all parties,
that if such a

'

.

,

i

the Court included, that the credibility of the witness
The rule of the Eoman Dutch law differs,
if at all, from that of the English law in allowing greater
latitude in disproving malice.
Under both systems the

should be tested.

mere use of defamatory words

affords presumptive proof of

malice, but under our law, as I understand

may be

it,

the presump-

rebutted, not only by the fact that the communication was a privileged one in which case express
tion

malice must be proved

—but

—

by such other circumstances

(examples of which are given in Voet, 47, 10, 20) as satisfy
the Court that the animus injuriandi did not exist. In the
present case, however, it is claimed on behalf of the defendant
that the words were used on a privileged occasion, inasmuch as Brink acted as the agent for Levenberg, and was
instructing Mr. De Villiers as to certain questions to be
put to a witness under examination.
It is quite clear

had come before the Supreme Court or the
Brink would have had no loom
standi whatever, because before the Supreme Court, or the
that

if this

case

Magistrate's

Court, Mr.

Magistrate's Court, only the party himself, or his recognized

and lawfully appointed attorney or agent, can appear but
under the Laud Beacons Act there is no such limitation,
and clearly, therefore, Mr. Brink was quite as capable of
appearing before the Commission as an attorney. We may,
therefore, look on this as a case in which Mr. Levenberg had
employed two agents to act for him, namely, Mr. Brink and
Mr. De Villiers. There was a certain agreement between
;

181
these two persons, which I cannot say upon the evidence I
much approve of; but the position seems to be that the one
was rather acting as clerk to the other, but with their rela-

we have nothing to do. One thing is perfectly
they both appeared before the Land Court as
the recognized agents of Levenberg. As to what constitutes a privileged communication, I cannot do better than
quote the language of Lord Campbell in the case of
Harrison vs. Bush (5 Ell. & BL, 348) " A communication,"

tive position
clear, that

:

said his Lordship, "

made bond fide upon any

subject matter

which the party communicating has an interest, or in
reference to which he has a duty, is privileged, if made to
a person having a corresponding interest or duty, although

in

it

contain criminatory matter which, without this privilege,

would be slanderous and actionable." In this case Brink
had a certain interest on behalf of his client, and he also
had a duty to perform on behalf of his client. Acting as
his agent he makes this communication to the attorney,
who also had a corresponding interest, and such a communication, therefore, would be privileged.
But then it is said
that a communication of this kind ought not to be made in
the hearing of third parties. Against this contention, however, there is the case quoted by Mr, Jacobs, in which it
was held that where a communication is privileged, the
party is not to be held liable if, without animus injuriandi
or express malice, he makes the communication in such a
manner as to be heard by others. The question comes round
to this, whether it has been proved that Mr. Brink, in
making the communication to his attorney, was actuated
by malice or animus injuriandi or not. The conclusion I
have arrived at is that thei-e is no evidence to show the
defendant was so actuated, and, therefore, the judgment

must be

in his favour with costs.

FiTZPATRiCK,

J.,

in

concurring, expressed the opinion

that the words, as laid in the declaration, had not been
used.

DwYEB,

J.,

concurred generally.

Judgment accordingly

for the defendant, with costs,

Van Zyl.
LDefendanl's Attorneys, Fairbridge, Arderne.

l

rPIaintifFs Attorney,

& Scanlen,

J

i^rs.

Botha

vs.

Brink.

—

—
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In
Mutual Will.—Bequest

to

re Zipp.

Children— Survivor.— Vesting.

where property is lequeaihed to one person after the
death of another, who himself talces a life interest, an
important question arises, whether a fideicommissum

In

cases

or a usifruet was created.

Where

the person

having the

tuary, the legatee has

a

life interest is

person having the life interest

of

a mere usufruc-

vested interest;
is

hut where the

a fiduciary,

the interest

the fideicommissary legatee is not transmissible to his

of his predeceasing the fiduciary.

heirs in case

Wlien, hy mutual will, husband

and wife bequeathed

certain

property, after the death of the survivor, to their children,
and the survivor claimed the bare usufruct,

Held, that the property vested in the children immediately
on the death of the first dying, the period at which the
children were entitled to possession being postponed.

^""31
Nov.
Dec.

26.
3.

In re Zipiv

jq-

Mrs. Zipp, formerly married to and widow of the late
j_ j_ Doman, presented a petition setting forth that by

the mutual last will of herself and deceased husband, their
and Dasboschfontein, were bequeathed to
their children, the following being a translation of a true
farms, Steenwerp

extract from the will
"

We

:

further devise, after the death of the survivor, to our children

already begotten or to he begotten during this our marriage, our perpetual
quit-rent farm Steenwerp, with all the buildings and fixtures thereon, and

such for the

sum

of

£1200

sterling, together

with our farm being portion

of the farm Dasboschfontein, together with all the buildings and fixtures

sum of £400 sterling, to be entered upon and possessed
and absolute property after the decease of the survivor of us,
with this proviso nevertheless, that none of our said children shall have
the right to sell or let his or her share to any outsider, but only mutually
between themselves, and such for a price to be agreed upon by two duly
elected and unpartial arbitrators, such arbitrators to be chosen by the
interested parties, and in case the said arbitrators disagree in their award
thereon, for a further
as their legal

a third person shall be chosen as umpire, whose decision shall be
" It is also our express will

and desire that

after the death

final.

of the

—
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survivor of ua, our eldest son begotten during this marriage shall have the
use and occupation of our dwelling-place on the farm Steenwerp and in
the event of the marriage or otherwise of our children then and in such
case our said eldest son shall be obliged to pay over to them jointly the
;

sum

which sum shall be equally divided among them, in
to erect or provide them with a dwelling-place on
the farm, the situation of such dwelling being determined upon or pointed
out by the arbitrators in the manner aforesaid. And in case our children
should deem fit to divide among themselves the other buildings and
grounds of said farm, such shall also be done by arbitrators in manner as
of

£250

sterling,

order to enable

them

aforesaid.

"And no
po.its

one of them shall have the right to let any one of the outon said farm C'therwise than with the conijent of the interested

parties,

and the rent of same

shall

be equally divided among them."

That petitioner's late husband departed this life without
having revoked or altered said will and that petitioner, as
survivor, on her part also confirmed said will.
That at tlie
time of her husband's decease there were three children of
the marriage, but one of them bad since died, and petitioner
was appointed executor dative of his estate. That petitioner
having consulted Counsel, had been advised that the estate
;

of her deceased child was entitled to a third share in the
said farms, subject to petitioner's life interest,

and subject to

the further conditions in said will contained; and having

been also advised that it was necessary that two or more
disinterested parties be appointed to appraise and ascertain
the value of said properties, she prayed the Court to appoint
such parties, and to allow petitioner to transfer said proper-

her two surviving children who were minors, and to
on mortgage one third of the appraised value to be
paid into the estate of the deceased child.
ties to

raise

The Court,

as there were minors interested, ordered that

the Master appoint Counsel to argue the case on their
behalf.

Postea

(November

26),

Upington, A.O., for the petitioner,
petition.

The

children vested interests,

the mother.

moved

in terms of the

intention of the testators was to give the

The

subject to

the

life

interest

of

share of the deceased child was therefore

claimable by his executor (4 Surge, 561
40 Van der Linden, 137).
Vol. VIII.— rAHT III.

;

Voet, 29, 2,

39 and

;

L

jg^g,
^^•

^"8-

Deo.

3.'

inreZim.

—
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ms.
Nlfv.26.
Dec^s.
iijrezipp.

Stoclcenstrom, for the minors, contended that this was not
a question of intention, but of an application of the law.
rjHjQj.g ^as j^q vested interest in the children, and if one
^.^^ ^j^^ survivors would take the whole property.
This
not
take
could
place
vesting
was a contingent legacy, and

until the contingency happened, which

surviving testatrix

13

;

Big., 36, 2, 4,

;

;

502 Sande, Dec. Fris. Maoheldei, sect. 737 Quin
Baartman, Buch., S. C. Rep., 1870, p. 81).
JJpington, A.G., in reply, urged that the testators' inten-

cup. 16, p.
vs.

was the death of the

Grotius, 2, 23,
( Fa» der Keessel, Th. 326
and 21 and 22 Averanius, vol. i., lib. 2,
;

;

;

tion should prevail.

Cur. adv. vult.

Postea (December 3),

De

Villiers,

Mrs. Zipp

O.J., in

made an

giving judgment, said

:

In this case

applioatiou to the Court to have certain

farms appraised, and the value of the share coming to her
deceased child paid to the heirs of that child. An important question has been raised whether the right of this
deceased child had vested at the time of his death. He
died before his mother but after his father, who had made a
mutual will with his wife. Mr. StocJcenstrom, who argued
the case on behalf of the minors, contended that this was
a case of a conditional legacy, the condition being the death
of the

survivor,

and that these minors took no vested
had

interest in the property until their mother, as survivor,

In support of this contention he quoted Grotius, 2,
It is obvious that Grotius does not here refer to a
case like the present, where a legacy is given to one person
subject to a life usufruct in favour of another.
In cases
where the person, upon whose death the remainder-man is
to take, himself receives a life interest, the question con-

died.

23, 13.

tinually arises whether a fideicommissum or a usufruct was
intended.
Where a mere usufruct was intended the re-

mainder-man acquires a vested
testrttor;

but when

retains the

dominium

it

is

interest

on the death of the

a fideicommissum, the fiduciary

until his death,

and

t-here is

no vested

interest in the remainrler-man during the interval.

The

question whether the surviving children are entitled to the

—
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jus aecreseendi does not arise, because the deceased child
survived the testator.
The testatrix adiated, and thereupon

,,.,,,.
s interest

the child
usufruct.

The

-11

in the leeracy

1,

vested

siibiect to

decision in the case of Quin vs.

her

Baartman

(Buch., S. C. Kep., 1876, p. 81), upon which Counsel for the
minors relied, was founded upon the wide language used in
the 48th section of the Insolvent Ordinance, and cannot
affect the present case.
In the present case the survivor
claimed the bare usufruct, and the argument has proceeded
upon the assumption that she is entitled to no more. That
being so, the property must be deemed to have vested in
the children on the death of the first dying and the prayer
of this application must be acceded to, an appraisement
made, and the money paid over to the heirs. Another
question may arise, but it need not be decided here, and
;

whether the condition that the children are not to
any except themselves, is binding upon the heirs.
That, I say, is a question which may arise, but inasmuch as
Mrs. Zipp herself makes no objection and is prepared to
have an appraisemeat, I think the prayer ought to be
acceded to. The property must be valued, deducting from

that

is

sell to

it

the value of the widow's

FiTZPATRiCK,

J.,

life interest.

and Dwyee,

J.,

concurred.

Ordered accordingly, as prayed.
[Applicant's Attorney,

Berbange.J

DiPFENAAE
Defamation.

A

—

Privilege.

VS.

HaUMAN.

—Minister and Church Member.

defamatory statement alleging the hirth of an illegitimate
child, and subsequent concealment of hirth, or infanticide,
made by a Minister about one of his Church Members to

a Besident Magistrate, for ike purpose of obtaining an
extra-judicial inquiry into the truth of the statement,
Held,

not privileged.

In such a

case it is not sufficient

for

is":

Nov-

26.

—

Dec.

3.

In ve Zipp*

;;
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a Clergyman
statement

to

say that he conscientiously helieved the

to he true,

hut he ought to he frepared to -prove

its tvuth.

The presumption that defamatory words were used with an
animus injuriandi, is rebutted upon proof that the
charge was true, and that it was for the public benefit
that it should be made.

Where a defamatory statement is made on a privileged occasion, it lies upon the plaintiff to prove express malice.
Botha

The

wis.
,r

b".

.^1—'

Hamnan™'

V.

Brink

plaintiiF

(ante, pp. 118, 128), discussed

and followed,

was the unmarried daughter of N. Dippenaar,

Namaqualand, and tlie defendant was the
Minister of the Dutch Eeformed Church of that place, of
which Church the ()laintiff was a member.
of Springbok,

The

declaration set forth that about the 11th June, 1878,

the defendant falsely and

defamatory words following,
of

my

made an affidavit
named Bergh, containing the

maliciously

before a Justice of the Peace,

viz.

:

" I was informed by one

deacons, J. Coetzee, that a child had been born to

Miss Dippenaar.

He had

been to see the family in the
having heard that she was in the
family way, which he found to be the case, and he was
then informed that the child was by her brother-in-law. I
also add that the year before last, a similar case was
reported to the churchwardens about the same party, but
we were not able to find it out. I have every reason to
believe that the child was born and done away with,"
meaning thereby, first, that the plaintiff had given birth to
an illegitimate child, the offspring of incestuous intercourse
secondly, that the plaintiff had previously given birth to
another illegitimate child, and had been guilty of concealing
the birth thereof; and thirdly, that after the birth of the
first mentioned illegitimate child the plaintiff had murdered
early part of

it.

The

May

last,

declaration also averred that the defendant pub-

lished the said defamatory matter to Bergh and others
and further, on the 12th June falsely and maliciously, and

without reasonable or probable cause, appeared before the
Besident Magistrate of Namaqualand, and charged tiie
plaintiff with the crime of concealment of birth, aud
procured a warrant, and caused the plaintiff to be arrested

;

'
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and brought before the said Magistrate on the said charffe,
J
11
and
caused her to be imprisoned for a long time, and
afterwards to be brought before the Magistrate, who inquired
,"
,
jr
1
into the charge and committed her for trial thereon, but
that the Attorney-General refused to prosecute, and she was
discharged from custody.
Wherefore, for the injuries
1

.

•

•
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,

i"^^
'^"'- "*

•

»•

-^
IJippenaar v

1

£1000 damages.
The defendant pleaded, first, the general

suffered, she claimed

issue.

Secondly,

that the words

complained of were written and spoken
without malice and under circumstances which justified
their publication.
Thirdly, that before and at the time of
the publication the defendant was a minister and member
of the Consistory of the Dutch Keformed Church at Namaqualand, of which Church the plaintiff was also a member
that he had been informed by Coetzee, one of his deacons, of
the circumstances stated

that the year before last a similar
charge had been reported to the churchwardens, but was not
able to be found out and that the defendant had erery reason
;

;

and that he had
plaintiff, and
believing the same

to believe that the information was true,

acted without any intention of injuring the

without malice, and firmly and bond fide
be true ; and that the respective occasions of publication

to

were

fair, lawful,

The
The

and

justifiable occasions.

replication was general.

plaintiff's evidence, proved the publication of the
defamatory words, and that they were untrue. The plaintiff's family were in poor circumstances, and the plaintiff
The defendant
had been in ill health for some time.
came to her residence and informed her of the reports
he had heard, and wished her to appear before the

Magistrate so that an inquiry could be held.
refused, whereupon defendant made an affidavit.

Plaintiff

He

said

he did this for the purpose of having an extra-judicial
inquiry, but the Magistrate caused the plaintiff to be
arrested on the charges contained in the affidavit, and held
a preparatory examination thereon. While under arrest
plaintiff was examined by a medical man in prison, and the
charge shown to be altogether unfounded. The defendant
justified his conduct by the Church Regulations, and stated

he believed the charge to be true, notwithstanding the
doctor's statement, and said he had acted entirely without
malice against plaintiff, and with the bond fide desire of

Hauman.

;
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vs.

having the matter cleared up, and would have given the
plaintiff a certificate of innocence if the charge had been
guilty
he considered it only proper that she
If n
disproved.
^
^
a
n
should bc puuished. The effect of the evidence given will
be found discussed in the judgments below.
•

i

Jacobs (with

him Stochenstrbm)

for the defendant, at the

claimed absolution as to the count
for defamation, but the Couet decided to hear the whole
close of plaintiff's case,

case.

him Leonard),

for the plaintiff,
conduct had not been
There was no privilege, as
consistent with his evidence.
there was no duty to act as defendant had done. The
prosecution of plaintiff was altogether unjustifiable. The
defendant had no reasonable ground upon which to found
(As to privilege, see Gilpin
the charges he had made.
The manner in which
Ex.,
23
L.J.,
Fowler,
152).
vs.
plaintiff had been treated, both before and after her arrest

Upington, A.Cr.

submitted

tliat

(with

defendant's

the

and imprisonment, would
full damages claimed.

justify the

Court in awarding the

Jacobs, for the defendant, contended that the relationship
between the parties created a privilege. All that was intended was, to have an inquiry into the morals of a member
Express malice was out of the case. {Henof the Church.
derson vs. Broomhead, 28 L. J., Ex., 360 Starhie on Libel,
3rd ed., 273, 376, 473 Norden vs. Oppenheim, 3 Menz., 46,
Malony vs. Bartley, 3 Camp., 210
McGregor vs.
53
Thwaites, 3 B. & C, 24 Addison on Torts, 3rd ed., 772
Fairman vs. Ives, 5 B. & Aid., 642 Scarll vs. Dixon, 4 F. &
Maitlcmd
E., 250; Lister vs. Ferryman, L.R., 4 H. L., 521
vs. Bramwell, 2 F. & F., 623
Chatfield vs. Comerford, 4
F. & F. 1008 Musgrove vs. Newell, 1 M. & W., 582 Bart
Laughton vs. The Bishop of
vs. Gumpach, L.R., 4 P. C, 439
Sodor and Man, L.R., 4 P. C, 495 Harrison vs. Bush, 25
;

;

;

;

;

;

;

;

;

;

;

;

L.J., Q. B., 25.)

Upington, A.G., in reply, cited Busst vs. Gibbons, 30 L.J.,
Ex., 75; Addison on Torts, p. 614.

Db Villiees, C.J., in giving judgment, said The Court
has unfortunately of late had so many cases before it in
which the principles regulating the law of defamation have
had to be laid down, that it is unnecessary now to discuss
:

-
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fully the principles

which ought to regulate the present
where defamatory words
are proved to have been used by one person about anothei',
the law presumes that those defamatory words were used
with an animus injuriandi, or with malice, and the burden
of disproving the malice is thrown upon the defendant.
There are, however, some cases in wliicli this presumption
case.

It is sufficient to say that

of malice

is

rebutted.

One of those cases is where the truth
made has been pleaded and proved.

of the charge originally

If the publication was for the public benefit the

of malice

is

rebutted.

The other case

is

presumption

whei'e the defama-

tory words were used on a privileged occasion, for then

it lies

upon the plaintiff to prove express malice. The first question
which arises in this case is whether it falls under either of
those two exceptions.
Clearly it does not fall under the
first, because the truth of the charge has not been pleaded,
nor has it been proved.
Some attempt was made in the
course of the examination to throw out some suspicions of
the plaintiff's guilt, but there has been no evidence no
direct evidence
to prove that the plaintiff really was guilty
of those serious charges which have been made against her
by the defendant. There was some evidence of a conversation between one Van Niekerk and the plaintiff, in the
course of which she is said to have stated to Van Niekerk
that reports about her were true, but the whole of that conversation is so vague, and it is so difficult to understand its
real drift, that it would be exceedingly dangerous to rely
upon it alone as proving the truth of the charge, nor indeed,
could the truth of the charge be proved in this case, inasmuch
The next question is, whether the
as it is not pleaded.
communication which M'as made by the defendant to the
Justice of the Peace on the 11th of June, was a privileged
communication or not. In the case tried only a few days
ago, the Court laid down the law to be this: that where a
communication is bond fide made by a person upon a matter
in which he has an interest, or in reference to which he has
a duty, to a person having a corresponding interest or duty,
such communication is privileged, although in itself defamatory. The case was that of Botha vs. Brink, and there
the Court held that inasmuch as the defendant had been
employed as agent to watch a certain proceeding coming
before the Land Court, he was privileged in making a

—

—
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communication about the plaintiff to another agent
who had also been employed in that same case and on the
same side. There are other cases in which by our law communications are held to be privileged, and this privilege
may be more in some cases and less in others. Take the
case of witnesses who appear in a Court of justice. The
shield of privilege thrown over witnesses in Courts of justice
in England is so great that they cannot, under any circumstances, according to some of the best authorities, be sued
for slander for any statements made in a Court of justice in

certain

isvr.

Dec. 4.

vt.

Hauman.

the course of judicial proceeding. In this Colony, however,
I think it has been shown that the law does not go so far.
The case of Nor den vs. Oppenheim (3 Menz., 41), quoted by
Mr. Jacobs, shows that in this Colony a witness may be pro-

ceeded against for statements made in the course of the
evidence he gives in a judicial proceeding, but only in case
it is proved that the statements he made were false, maliIn that case it
cious, and made without probable cause.

appeared that one Heineman was tried on a criminal charge,
and the defendant, who was called as a witness, made a
defamatory statement regarding the plaintiff. The Court
held that the plaintiff was not entitled to succeed, inasmuch
as he had not proved malice on the part of the defendant
and that the statement was false and made without reasonable cause. In the course of the judgment a case from the
JJtrecJitsche ConsuUatien was referred to,
I have looked
into that case, and find the witness who had given his
evidence and made a defamatory statement about the
plaintiff had been compelled to give his evidence in a Court
of justice. It was rather an extraordinary case. This witness
was passing through Utrecht, and while he was staying
there, a case was being tried in which it appeared that this
traveller could give some important information.
He was
asked whether he would give evidence, but he refused, and
upon that, by some process known to the law of Utrecht at
the time, he was arrested and compelled to give evidence,
and immediately after he had given it, he was arrested for
making a malicious statement about the plaintiff, put into
gaol, and kept there for twelve months because he could not
give security. Afterwards he put a question to Counsel
whether he could not be released upon giving bail, and
thereupon the opinion was given that, inasmuch as he had

;
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been arrested aud compelled to answer this question, lie
wis.
if it was proved to be false, malicious,
"T'b'.
—'
and without probable cause. In the present case there was
nothing to compel the defendant to make the statement to ^'mZZx!''
the Magistrate. Upon the evidence, before any witnesses
were called for the defendant, the case stood thus The defendant had made a certain affidavit before a Justice of the
conld only be liable

:

Peace, with what object

it

does not appear at

that afterwards the Magistrate of

all.

It appears

Namaqualand took pro-

ceedings against the plaintiff, but there is no evidence whatever that this affidavit before a Justice of the Peace was made
with a view to an ultimate prosecution. Upon the face of
it, it contains most defamatory statements concerning the

and there is no plea on the record that they were
spoken in the course of judicial proceeding. There is only
this statement, that an affidavit was made containing libellous matter, and I think that in itself is not a privileged
communication. I am now speaking of the case as it stood
upon the plaintiff's own evidence I shall afterwards come
plaintiff,

;

to the case as it stood after the defendant

had given his

The only evidence which had been

given when
the plaintiff's case was closed was, that the defendant had
made certain statements before a Justice of the Peace, and
those statements undoubtedly are defamatory.
There is
evidence.

nothing to show that it was a privileged communication
and there is nothing to show that the statement was made
It is true that ultiin the course of a judicial proceeding.
mately the Magistrate took proceedings, but there is nothing
to connect this affidavit with the ultimate proceedings taken
by the Magistrate. Then, this not being a privileged communication upon the plaintiff's own evidence, the question
arises whether anything has been brought out by the defendant's evidence to

munication.

The

show that

it

was a privileged com-

defendant's evidence, however, so far

from proving that the communication was privileged, rather
disproved it, because his statement, as well as that -of the
witnesses called on his behalf, was to the effect that his
object in making the charge to the Magistrate was not to
have any criminal prosecution whatever, but merely to have
an extra-judicial inquiry to assist the Consistory in coming
to a conclusion whether the plaintiff was guilty or not and
this view is supported by the actual terms of the affidavit.
;
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in

which

it

is

clear that the defendant himself did

intend to have on the Tuesday

when the

plaintiff

not

was to be

-^

in Springbok, either a preparatory inquiry or a preliminary

Haaman.

All he intended to have was a kind of extraThe question is, whether statements made
with such a purpose come under the term " privileged." I
think it would be very dangerous to hold that they did.
examination.

judicial inquiry.

'

The

Clergymen are laid down by the Church
The rules relating to the subject are conThe 139th says that in case
articles 134 to 146.

duties of

Eegulations.
tained in

of serious public misconduct, the person shall be reproved,

and

so on, unless

then

it

more

serious censure

is

demanded, and

provides that the person accused shall have a right

demand the charges made. It is true that on this
when Mr. Hauman went to Dippenaar's farm, no
demand was made by the plaintiff as the rules provide but
what was an ignorant woman to know about the rules ? I
to

occasion,

;

think that the charges ought to have been given her

;

that

was the duty of the Clergyman under the circumstances. A
privileged communication arises only in cases where there
is a duty imposed upon the person making the comrannicabut I ask, what duty was imposed upon the defendant
tion
to ask the Magistrate to make an extra-judicial inquiry,
when by the rules of his own Cliurch the defendant ouglit
to have served a notice on the plaintiff and called upon her
to appear before the Consistory. That was his duty. There
is no clause in the Regulations of the Church calling upon
ministers to go to a Civil Court and ask its assistance in
compelling the examination of witnesses. Mr. Hauman says
that he had on previous occasions tried to summon witnesses, and they had refused to attend
but this must be
taken to some extent as a figure of speech, because another
witness, also a member of the Kerkraad, old Mr. Kotze, says
that some did attend and some of the others did not. It
was not that they refused to attend, but they knew nothing
about it. But there are certain Regulations to compel the
attendance of witnesses. It is no doubt true that they may
refuse to come, but the attempt was not made to threaten
them with the punishment which the articles provide lor if
they did not appear. Therefore, I say, that until the defendant had exhausted the remedies which the Church
Eegulations provided, there was no peculiar duty cast upon
;

;

143

him

make- application to the Magistrate to have' an
Even the cases quoted by Mr. Jacohs
bear no real analogy to the present case, which must be
1-111
!
1
decided by the principles of our own law and when I look
at Menzies and Voet and other authorities, I find tliat the
privilege of a witness is supported upon the express ground
that he is compelled to give evidence and to extend that
privilege to cases in which a person volunteers to go out of
his way to make a certain charge, I think would be very
dangerous indeed. Then I come to this conclusion, and I
threw it out to Mr. Jacobs in the course of his argument, in
order to hear some authorities upon the point, that this
communication cannot by the law of this Colony be treated
Not being a privileged communication, the
as privileged.
burden lies upon the defendant to disprove the presumption
It does not
of malice arising from the use of these words.
become necessary for the plaintiff to prove express malice,
but it lies on the defendant to disprove the malice, which
The
must be presumed from the use of these words.
Satisquestion is, whether the defendant has succeeded.
to

extra-judicial inquiry.
1

•1

;

;

must in all cases be required in disproof of
Every man is presumed to intend the consequences
own acts, and there is good reason for it, otherwise it

factory proof

malice.
of his

would be necessary to dive into the depths of every man's
heart and thoughts in order to discover what his intentions
were.
The simple rule is that we judge of a man's intentions by what he does and says, and if the necessary consequence of what he does and says is to injure another, the
law presumes he intended it. Upon the face of this affidavit
defamatory words have been used, and there is not sufficient
evidence to rebut the presumption of malice, which the law
presumes from the use of these words, and therefore the

judgment must be for the plaintiff. Upon the question of
damages, if I had come to the conclusion that the plaintiff
in this case had shown express malice, and there had been
proved want of reasonable cause, or if falsehood had
been proved, then no doubt damages ought to have been
great but inasmuch as the defendant, under the judgment
;

of the Court

now

delivered, suffers from the disadvantage

of not being allowed to take the benefit of this being a
prosecution, I think also he ought to have the corresponding

advantage of not being held liable for the consequences of

i^rs^
••

^
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the* charge

which he had made to the Magistrate and
damages, I for myself am not in;

therefore, in assessing

clined to hold the defendant liable for all the ulterior
consequences of what he had done. On the whole, I think
the justice of the case will be satisfied by giving the plaintiff
£100 damages with costs. There is another matter in relation to malice upon which I have forgotten to say a few
It

words.

in this case

that

said

is

the defendant was

actuated by the purest possible motives in what he did.
This may be quite correct. I believe myself that he believed he was doing right, but at the same time he ought to
have been guided by his own regulations. It is not enough

man

to say he himself believes he is doing what is
In tho olden days when heretics were burnt for
their belief, I have to doubt that those who did it, whichever
side was in the ascendant, believed they were doing right,
and believed in their heart of hearts they were doing good
service but if the laws of those countries held that burning
heretics was not justifiable and was not lawful, the mere
belief that these people thought they were doitig right,
could not in law justify them. We have to do with secular
matters as we find them we cannot plunge into the depths
and thoughts of men in what they do we must have certain
common sense principles to guide us, and if we find that the
necessary consequence of Certain actions of men is to produce
for a

right.

;

;

;

certain results

woman

;

the necessary consequence of saying of a

if

that she had been in the family way, and has had

a child and done away with that child,

woman, the Court

made
ment.

is

bound

to

this statement intended the

And then

consequences of such

to the conclusion that this

been delivered of a
true that this
is

cbild,

woman

state-

Hauman

woman had

but had done away with

to

make

not only
it ?

It is

mat house, but her honour
If a statement had been made
good society by her Clergyman

lives in a

not the less dear to her.

against a

to injure that

the question arises, what was there in the

information which had been given to Mr.

him come

is

presume that the person who

woman moving

in

which led

to her being

the person

making the statement to say that he conscienit to be true.
Nothing less than clear proof

charged before a Magistrate with
being delivered of an illegitimate child, and with having
done away with it, it surely would not have been sufficient for
tiously believed

,
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of the truth of the statement could avail him.

Uuder

all

isys.

the circumstances, therefore, I think the justice of the case

„'6."

£100

-^^'

d.

be met by giving
for the
o judgment
J
a
amageS, with costs.

will

.

plaintiff,
L

Dipppnaar

,

f ITZPATRTCK, J., Said I concur in the judgment just
pronounced in so able a manner by the Chief Justice, and
I also concur in the comments he has made upon the case
altogether.
I very cordially agree with the latter, because
I do feel that it is a most painful and distressing duty to
pronounce judgment upon a Clergyman for, what I may
call in the mildest term, an imprudt-nt, rash, and hasty discharge of what he conceived to be his duty. I yield to no
man in respect, deference, and regard to Clergymen, no
matter of what creed or denomination they may be, whether
they hail from Rome or from Canterbury, from Mecca or
from Jerusalem. The recognized and respected minister of
God, honestly, zealously, and fearlessly discharging his
duty, fearlessly to man and faithfully to God, has my most
sincere honour and respect.
But while 1 entertain that
feeling, I feel that I am setting an example to others and
giving them great influence and power but though I think
:

;

men

that they should have great power,
I apply the old familiar phrase, " It is well to have the

it is for

the good of

power of a giant, but

ill

to use

it

like a giant."

When

the

defendant exercised his great authority with the aid of his
Kerkraad in bringing shame, and, as he thought, just judgment upon this female, he took upon himself a great respon-

There is no need for enlarging upon the matter
what the Chief Justice has said but the flower of
female honour and female chastity is a delicate plant, and
you ought to hesitate long before you breathe harshly upon
it.
I tliink the defendant was precipitate— very precipitate
in coming to the conclusion he did on the slender
evidenc-e before him, that this young woman was guilty;
and I think he was extremely negligent in his duty in
violating the rules of his Church, and turning his back
entirely upon the wise, moderate, and fatherly instruction
given by the law to Kerkraads ami Clergymen of the Dutch

sibility.

after

vs.

Uauman.

;

—

Keformed Church. I was greatly pleased at having my
attention called more seriously than it ever had been before,
They breathe a spirit of
to the regulations of this Church.

;
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Christianity, a spirit of peace, a spirit of charity, and the
Him who said, " Let him who is without sin among

1878.
5'

spirit of

..

^^

you

'

uauman.

'

cast the first stone."

regulations laid

down

had followed the
the administration of Church

If the defendant
for

discipline, he would not have violated any of these principles
which I say he should have observed. He was, to say the_
least, too precipitate and hasty
he was not what St. Paul
tells his bishops to be at the end of his instructions, " Be
sober," that is, not sober in body, not to abstain from spirituous liquors, but do not allow yourselves to be excited and
carried beyond the limits of mildness and charity.
Be
sober in exercising the powers conferred upon you. With
regard to the amount of damages, with my feelings as to
the terrible injury the defendant has done to this female who
has had her fair fame blotted and blurred, I was inclined
to give more damages, only I am stopped by the feeling
that I might be carried to excess by my sentiments and
might inflict a very severe punishment on an individual
for the benefit of society.
Taking everything into consideration, the circumstances of these people, both the
plaintiff and defendant, the circumstances of the c^ntry
in which they live, their style of life, and various other
matters which go through one's mind in deciding on such
questions, I think justice will be done by the judgment just
;

delivered.

DwYEE, J., said I am also of opinion that our verdict
should be for the plaintiff.
As to the reasonable and
probable cause attempted to be set up, I do not believe I
ever heard anything so frivolous in my life. I do believe
:

these gentlemen had gone to

London when crinoline was
would have found nearly the whole population in the family way, and the next morning, when they
got up, they would have found that they had all been
delivered, and then come back and informed the Kerkraad
bow very prevalent was the crime of infanticide in England
because really there is very little more evidence as to
reasonable and probable cause in this case than the fact
that this unfortunate woman wore a dress one day -which
made her appear very large, and on another, that she
appeared thin and slender. I quite concur with what has
been said so eloquently by my Brother Fitzpatkiok as to
if

in fashion, they

"
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Clergymen of the Dutch Eeformed Church, and I will add
nothing more about that matter but there is one subject I
;

wish to touch upon, and that

.'

is

the innocence of guilt
of
°

must be recollected that the
plaintiff was examined when it was alleged she had been
recently delivered of a child, and upon the doctor's report
the Magistrate declined to take any further proceedings.

the plaintiff in this case,

it

think that fact alone, without further evidence, fully
woman in regard to the
charge made against her. I would not have alluded to that,

I

establishes the innocence of the

only the learned Counsel for the defendant, in his crossexamination, attempted to set up the fact that the plaintiff

had been delivered, not only of one but of two children, and
also because the defendant showed a great want of charity
when he got into the box and swore that he still believed
I can only exclaim with Thomas
the plaintiff was guilty.

Hood—
" Alas for the rarity of Christian charity

Judgment accordingly
and

the

plaintiff, for

£100 damages,

costs.

(plaintiff's Attorney,

Van

|_Detendant's Attorney,

Zyl."|

Mooke. J

Patekson

vs.

Breaoh of Contract.
The

for

!

Umzinto Sugak Co.

—Befudiation. —Prescription.

a joint stock company, for
which sum he was to receive certain shares in the company.
The plaintiff did not sign the trust deed, nor were the
The company afterwards sustainshares ever delivered.

plaintiff, in

ing heavy

1863, paid

£500

to

losses, necessitating calls

upon

the shareholders,

the plaintiff, in the year 1868, repudiated

shortly after sequestrated,

all, liahility.

and in 1868

Bis estate was
and 1871 tlie company proved upon plaintiff' s estate for
After plaintiff' had been re-vested with his
the calls.
setting aside the
estate in 1876, he oltained judgment
proofs.

£500.

Action

was now (1878) Irought

to

recover the

i878.

..

^

-^^
Dippenaar vs

Hauman.
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Query,

if ih^ plaintiff, after his repudiation of the contract,
But assuming he had good
action.

Jmd any cause of
cause,

—

claim was barred, as prescription ran from
payment of the £500, and not from the
the date of
judgment
the
date of
of the Court setting aside the proof

B.e\d,— that

Ms

the

of debts for the

r i8»8.

vtl'il'

'—'
0m\'tatos<?gM
*'°'

calls.

Watermeyer, was sued
Umzinto
Sugar Companyj a joint-stock company formed in Cape
Town for the purpose of carrying on business at Natal.
The declaration averred that in March, 1863, the plaintiff

The defendant

in this case, F.

Gr.

in his capacity as the sole surviving trustee of the

Company, for the use of
£500 sterliug, for the purpose of securing
and
to the plaintiff shares to that amount in the Company
the directors accepted the money, and promised and undertook in consideration of the same to give, transfer, and
make over to plaintiff a certain number of shares of the
value at that time of £500. That no shares were ever
made over or delivered to plaintiff, but notwithstanding such
non-delivery the Company claimed that the plaintiff was
liable for calls made by the directors upon the shareholders,
paid to the then directors of the
the said Company,

;

asserting and maintaining that the plaintiff was one of such

That on the 21st

shareliolders.

of September, 1868, the

had then been
and on the 6th
of November, 1871, for the further sum of £271 5s., alleged
That in 1875, the
to be due in respect of such calls.
plaintiff having been re-invested with his estate, he commenced an action, and on the 29th of March, 1876, he
obtained judgment of the Supreme Court, ordering the said
proofs to be expunged on the gronnd that he had never been
a shareholder in the said Company, nor had the directors
directors proved on plaintiff's estate (which

placed under sequestration) for ^1156

15s.,

ever been in a position to give the plaintiff the shares for
which he had paid the said £500. Wherefore he prayed
restitution of

the said

March, 1863, and

The defendant

sum

of £500,

with interest from

costs.

pleaded,

first,

the general issue.

Then

have been brought against
the said directors of the Company, and not against the

specially that the action should

defendant.

Turthor, that the alleged cause of action did

—
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not accrue within eight years before this

suit,

and that

it

was barred by the Prescription Amendment Act of 1861,
There was a further plea of res judicata.
section 3.
Exception was taken to the two last pleas, but were
The replication otherwise joined issue on the
overruled.
pleas.

Most of the

facts

were admitted, the records of the

previous proceedings referred to being put in as evidence.
Upington, A.G. (with him Cole), for the plaintiff, contended that prescription could run only from the time when
the contract appeared to be void, which was from the date

judgment in 1876, and that eight years had not
The Company was estopped by its
conduct in proving on plaintiff's estate up to November,
of the

elapsed since that date.

1871, from alleging prescription before then.

9th

Contracts,

ed.,

756

Cowper

;

vs.

{Ohitty on

Godmond, 9 Bing.,

748.)

him Jones) for the defendant, submitted that
was not the judgment of 1876 which gave the cause of
The money was paid in August, 1863.
action in this case.
when the Company was disabled
action
accrued
The cause of
Jacobs (with

it

from performing

its contract.

The

demanded

plaintiff first

There was no failure of consideration,
his money
had
got the shares, he would have been
plaintiff
for, if the
incurred.
(Short vs. M'Carthy, 3 B. &
the
losses
for
liable
Granger vs. George, 5 B. & C, 149 Howell vs.
Aid., 626
Yowng, 5 B. & C, 259 Imperial Gas Light Co. vs. London
Gas Light Co., 10 Exch., 39 Addison on Contracts, 6th ed.,
1009 Benjamin on Sales, 2nd ed., p. 727 Ford vs. Tiley,
6 B. & C, 325 Lovelock vs. Franhlyn, 8 Q.B., 371 KempNorton vs. Ellam, 2 M. & W.,
son vs. Saunders, 4 Bing., 5
in 1868.

;

;

;

;

;

;

;

;

;

461.)

Upington, A.G., in reply, cited Bidlen <& Leake, 3rd

cd,,

48.

Cur. adv. vult,

Postea (December 28),

De

ViLLiEKS, C.

J., in

action to recover the

giving judgment, said

sum

:

This

is

an

of £500, alleged to have been

paid by the plaintiff for the use of the defendant for the

isrs/
Dec!

is.'
'

'^—
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Co.
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PaterBon vs.

Umzinto Sugar

purpose of seburing to the plaintiff shares to that amount
in the Umzinto Sugar Company.
The plaintiff seeks to
have the money refunded to him on the ground that, inas^
,
p
i
i
i
much
as the shares were never transferred to him, the conSeveral
sideration for his payment has wholly failed.
defences have been raised by the pleas, but for the purpose
of deciding this case it will be necessary to consider only
,•'

•

two of them. In the first place it is urged that the plaintiff
has no cause of action whatever against the Company and
secondly, that if the plaintiff had any cause of action it did
;

not accrue within eight years (the period of limitation fixed
of 1861) before action brought.
The money now
songht to be recovered was paid to the Company in March,
1863, but the plaintiff was never called upon to sign the
deed of agreement of the Company. Nor were any certificates of shares ever delivered to him.
In May, 1866, a
written demand was made on him for calls which the
directors of the Company alleged to be due by him as a
shareholder in the Company, but his reply was that he was
not indebted a single farthing to the Company. In the
same year he told the Company's attorney that he owed the

by Act 5

Company

nothing, but that, on the contrary, the Company
to him.
In April of the following year the

was a debtor

was sequestrated as insolvent, and the
to prove upon his
insolvent estate for the amount of calls which they conceived to be due to them by the plaintiff as shareholder in
the Company. The plaintiff after his insolvency continued
to take an active interest in the administration of his

plaintiff's

estate

directors of

the

Company proceeded

when in December, 1868, he was
informed of the Company's claims by the trustee of his
estate, he repudiated his liability on the ground that he
had been induced to pay the money by the misrepresentations of the directors, and he told Mr. Brand that the
whole thing was a fraud. In the same year he asked Mr.
Brand to repay the £500, with interest, but the reply was
that the Company was insolvent, and would have to make

insolvent estate; and

heavy

Subsequently, but at what date does not
and on the 5th of
May, 1875, he instituted an action in this Court against the
Company to have the proofs of debt upon his estate
expunged. On the 29th of August, 1876, the Court, by its
calls.

appear, the plaintiff was rehabilitated,

"

151

judgment, ordered the proofs to be expunged, on the ground
that the plaintiff had never executed the Company's deed,
that no certificates of shares had ever been delivered to
him, and that the Company never was in the position to
give him the shares which he had agreed to take.
In
March, 1877, the plaintiff brought another action against
the Company, the object of which was to recover the sum

£500 as damages sustained by him by
Company having failed to give him shares
of

reason of the
in an English

company, which he alleged the directors had promised to
do in consideration of his payment of £500. The Court,
however, held that the directors had never promised to
give him shares in the English company, but that the
undertaking was to give him shares in the Umzinto Sugar
Company. It is on the ground of the Company's failing to
carry out this undertaking that the present action is
brought. Now, the first question which arises is whether
the plaintiff has made out any cause of action at all. It is
no doubt quite true that the Company never was in a
position to execute all the formalities which were necessary
but it is equally true that
to constitute him a shareholder
as far back as 1866 the plaintiff denied that he was a shareholder, and that from that time up to the time when the
;

he always consistently protested against
being treated as a shareholder. Up to the present time he
has not asked for his certificate of shares, nor has he offered
the non-execution of which saved him
to execute the deed
from the payment of the heavy calls made by the Company.

action was brought,

—

which the Company had allotted
to the plaintiff really belonged to Mr. Crawford but it does
not appear that it would have been impossible for the
Company to take such steps as would re-vest these or other
It is said that the shares

;

for the purpose of transferring them
face of the plaintiffs indignant
the
In
to the plaintiff.
as a shareholder, it would
treated
being
protests against
on the part of the Company
act
nugatory
have been a wholly

shares in the

Company

shares which he would certainly not
through the plaintiff's own conduct
was
have accepted.
the payment of his £500 failed,
for
consideration
that the
as a shareholder, he preliability
his
repudiating
for by
such steps as would enable
taking
from
Company
vented the
to procure for

him
It

them

to complete the necessary formalities required to fix

i8»8.

Dec! is!

-

—
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upon
him the rierhts as well as the liabilities of a share^
But assuming that a cause of action has been made

holder.

out, the question still remains,

umzinto Sugar plaintiff

poiuts to the time

when

Co.

in the first action was given as

But

when did it accrue ? The
the judgment of the Court
the time when his cause of

misconception of the
a judgment is not
to create a new right, or in any other way to call it into
being.
The judgment merely declared what the rights of
the parties inier se were at the time the action was commenced. If the plaintiff has a cause of action at all he
action accrued.

this is clearly a

nature of the judgment.

The

effect of

it from the time when he paid the money,
time the Company was not in a position to give
him the shares, and since that time nothing has occurred to

must have had
for at that

alter the relative rights of the

parties.
It is quite clear
that as far back as 1866 the plaintiff, according to his own
statement, believed that he was entitled to recover the back

money from

the Company, but no action for this specific
purpose was instituted until 1877. I am, therefore, of
opinion that the plaintiff has shown no good cause of action,

but that
good one,

the cause of action relied upon by him be a
has been prescribed by the lapse of time. The
judgment of the Court must be for the defendant, with
if

it

costs.

FiTZPATEiCK,

J.,

and Dwyer,

Judgment accordingly

J.,

concurred.

for the defendant,

Attorneys, Reid & Nephew.
Lllefendant'B Attorneys, Faibbbidge, Ahdeene,
["Plaintiff's

MTBUEan AND

Co.

vs.

Fire Assurance.

with

costs.

-i

& Scanlen.J

Protecteue Fiee Assueanoe Co.

— Condition
Cession.

precedent.

— Waiver.

—Agent.

Where an insurance is effected with an Insurance Company in
the name of an agent and in his capacity as an agent,,
hut
with knowledge of the Company that he is acting
for the
plaintiffs in that behalf,

no cession of the policy

quired before plaintiffs are entitled

to recover.

is

re-

—

:
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The condition on a fire policy that persons sustaining Joss are
reqmred forthwith to give notice to the Company insuring,
mid within three months of the fire to deliver a particular
<mcov/nt, accompanied hy satisfactory proofs, is a condition
precedent

to

recovering on the policy

; hut where the Comon other grounds, rendered
send in such account, and where the cause

pany, hy repudiating
it

nugatory

to

liability

of non-Gompliance with the condition within the three
months
Held,

that they were not entitled to plead such non-cmnplianoe

as a defence to the action.

The

declaration set forth that on the 21st of September,

who

knowledge of the defendant
company was acting therein as the duly authorized agent
in that behalf of the plaintiffs, assured against loss by fire
certain shop goods and fixtures for the sums of £850 and
£50 respectively, and paid the defendant Company the
premium on the policy, and kept the policy on foot until
the 18th of December, 1877, when the property insured was
destrbyed by a fire. That at the time of the making of the
policy, and thence until and at the time of the fire, the
plaintiffs were interested in the property to the amount of
the assurance.
That all conditions were performed, etc.,
yet the defendant Company had refused to pay the sums
1869, one Bischoff,

assured either to plaintiffs or to the said Bischoff, who
before action brought duly made cession to the plaintiffs of

any cause of action he might have against defendants.
Wherefore plaintiffs prayed judgment for £900, and interest
a tempore mora, and costs.

Then
first, the general issue.
that neither the plaintiffs nor Bischoff were
Secondly, that Bischoff was
interested in the property.
not, to the knowledge of the Company, acting as the duly
Thirdly,
authorized agent in that behalf of the plaintiffs.
The defendants pleaded,

specially,

first,

nor Bischoff suffered damage or
Fourthly, that neither Bischoff nor
the plaintiffs did, as required by the 20th condition
printed at the back of the said policy, within three months
after the said fire, deliver a particular account of the loss or
that' neither the plaintiffs

loss

by the

said

ms.

T

to the

fire.

damage sustained by the said fire, accompanied with satisfactory proof, nor had they at any time since, although

12'.
'

^1vl

Priftecteur'

00^''"

—
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duly requested

1818.

Dec. II.
12.
„ 12!
'

„

23.

vj. Prrtecteur'
'^''"°

Co.

so

to

do,

delivered any

such

accouDt.

that neither Biscboff nor the plaintiffs did, as
required by the 22nd condition of the policy, agree to the
Fifthly,

any of them, nor to the declaration or
agreement mentioned in the said 22nd condition, wherefore
neither the policy mentioned in the declaration nor any
other policy was ever granted by the Company to Bischoff
or the plaintiffs. Sixthly, that no cession of the policy by
Bischoff to plaintiffs had ever been allowed by the
Company or registered in the books of the Company.
Seventhly, that after the execution of the policy and
before the alleged cession, to wit, on the 31st of December,
1874, Bischoff's estate was sequestrated as insolvent, which
Said conditious or

sequestration was

and

in force,

still

and that one Verwey was

the trustee of the said insolvent estate, and that
the said insolvent had never since the said sequestration
still is

obtained any license to trade; and that by reason of the
premises the said Bischoff had no power to

make any such

cession as was in the declaration alleged.

The

replication

set

forth that

the defendant had ex-

onerated, discharged, and waived a compliance with the conditions of the policy relied on in the special pleas.

The

defendant's rejoinder joined issue thereon.

The proposal

for insurance in this case was made by Bisand the policy was made out in his name, q.q. At the
time communications were made to De Koek, the secretary,
and Truter, one of the directors of the Company, to the
effect that the goods insured belonged to the plaintiffs.
The policy was never, as a fact, received from the Company,
but from 1869 to 1877 payments of premium were made by,
and receipts made out in favour of, Bischoff, q.q. The policy
was in the usual form, and among the conditions of the
assurance were the following clauses
choff,

:

" 20. Persons sustaining

loss or

damage by

fire,

to give notice thereof ia writing at the office of the

three

months

satisfactory
difference

are required forthwith

Company, and within

to deliver a particular account thereof,

proofs

;

when

with respect to

submitted to arbitrators,

accompanied with

amount wiU De paid. In case of any
the amount of the claim, the same will be
indifferently chosen, whose award shall be
the

conclusive.

" 22. No policy will be granted unless the assured do agree to the foregoing conditions, and the following declaration and agreement which, to
prevent disputes, are printed with every policy issued by the Company."

—
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Then followed a

declaration filled in with Bischoff's name,

qg., but unsigned, promising compliance with the conditions
of the policy. There was no reference to this 22nd condition
in the proposal of insurance.
Blank forms of cession were

ism.
"'?'

I2'.

—

'''

'^J.'protecteS'

printed on the back of the policy, but there had not been ^"^"^r""'"
any cession by Bischoff to plaintiffs.

Stochenstrom (with
not called upon,

him Leonard),

for the plaintiffs,

were

Jacobs (with him Jones), for the defendants, contended
that the special pleas were supported by the evidence, and
afforded a good defence.
The 20th condition especially

had not been complied with, and such compliance was a
condition precedent to any demand on the policy, (Xenos vs.
Wiehham, L,E., 2 H, L,, 296 Mason vs. Harvey, 9 Exch.,
819 Boper vs. Lendon, 1 Ellis and Ellis, 825 Bunyan on
Fire Assurance, p, 90 Smith's Mer. Law, 8th ed., 407.)
;

;

;

;

Cur. adv. vult.

Fostea (December 23rd),

De

Villiees, C, J., in giving judgment, said

the plaintiffs claim from the defendants the

the

amount

:

In this case

sum

of £900, as
of goods and fixtures which were contained in

a shop which was burnt
the plaintiffs

down

after

having been insured by

in the Protecteur OfiSce.

Several defences

have been set up, but some of them have already been
disposed of, and of the rest, I think, little need be said.
The defences are, in the first place, that the plaintiffs were
not interested at the time of the fire in the premises;
secondly, that Bischoff, the person in whose name the
premises were insured, was not, to the knowledge of the
Company, acting as the duly authorized agent to the plaintiffs.
The Court has already intimated in the course of the
argument that in its opinion the plaintiffs were interested in
these goods, that the insurance had been effected by Bischoff
as the agent of the plaintiffs, and that the defendants knew
that Bischoff was acting as agent of the plaintiffs. The
evidence of Mr. Myburgh was clearly to the effect that he
had told De Kock, the Secretary of the Company, that
although the premises were insured in the name of Bischoff,
he (Mr. Myburgh) was the party really interested. Mr.

156
me.
Dec.
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„

11.

1223.

Myburgh h

Co.
w."proteoteur'
Co.

Truter was also called, and stated that at the time the
insurance was effected he was one of the directors, and had
been deputed by the Company to inspect the premises, and
this inspcction Mr. Myburgh told him that the property
belonged to him. The next defence is, that neither Bischoff
nor the plaintiffs did by reason of the fire suffer any damage
to the goods in question. It has, however, been satisfactorily
proved that damage was sustained in consequence of this
fire.
It is no doubt true that the plaintiffs were not in a
position to render a particular account of the damage which

upon

was done, but the salvage goods themselves were valued at
and Mrs. Bischoff told the Court that only a few
days before the fire took place she had begun an inventory,
and although it was not finished, she was satisfied that goods
to the full amount for which they were insured, were on the
premises at the time. This evidence also, is borne out by
Mr. Myburgh's own books, which show what goods were from
time to time supplied by his firm to the shop, and what
quantity was sold in the shop.
I am satisfied, therefore,
fully £300,

that goods to the value of £850, and

£50 worth

of fixtures,

were in the shop. The next defence is really the important
one, and it is upon that alone that I really felt any difficulty.
It is that neither Bischoff nor the plaintiffs did, as required
by the 20th condition printed on the back of the policy,
within three months after the fire, deliver a particular
account of the loss or damage sustained, accompanied by
a satisfactory proof.
Several authorities were quoted by
Mr. Jacobs to the effect that a condition of this kind is a
condition precedent,

and that a party cannot recover on the

policy until he has shown that he has complied with the
said condition.
I quite agree that this is a condition precedent, and that, in the absence of satisfactory proof of waiver,
if

the party insured does not within three months after the
give notice, he is not entitled to recover. I find that

fire

shortly after the fire took place a letter was written

by
which he mentioned to them
that a fire had taken place, and that he was holder by
cession of the policy, and claiming that the amount should
be paid to him. This letter was dated the 18th of December.
No doubt a mistake was made by Mr. Myburgh in stating
that he was the holder by cession, but it was of very little
importance, inasmuch as the Court has come to the con-

Myburgh

to the defendants, in
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elusion that Bischoff was the agent

Myburgh

of

to

the

knowledge of the Company. It may be that Myburgh was
under the impression that although Bischoff acted as his
agent, the cession was necessary, and that such cession had
been

made

in his favour.

that as the policy

The Company

had not been assigned

wrote, in answer,

to the plaintiffs in

terms of the policy, their Office could not recognize the
claim for payment, and repudiated any liability, on the
ground that there had been no cession of the policy. This
answer was sent within three months after the fire. The
terms of the answer practically amounted to this, that no
matter what the plaintiffs might do in compliance with the
conditions of the policy the amount would not be paid, inas-

much

had been no cession of the policy. After that
would have been a wholly nugatory act to render
a particular account of the goods destroyed by fire. The
accomplishment of the condition was prevented by the
defendants themselves, and the principle laid down by
as there

answer

it

Pothier (Oblig.,
obligation
debtor,
its

who

§

212), applies, that the condition of the

must be taken
is

to be accomplished

when the

obliged under such condition, has prevented

accomplishment.

the Digest (35,

The same

1, 81, § 1)

principle

as follows

:

is

tersely stated in

Pro impletd habetur

cum per eum stat, qui, si impleta esset, dehiturus
The present case must be decided upon the same

conditio,
erat.

and justice requires that it should be so decided,
otherwise it would be in the power of any Insurance Company, when a fire takes place, to refuse to pay upon one
principle,

ground.
policy

is

The person who is entitled to the benefit of the
misled by the Company, and losing sight altogether

he has to frame an account within three
the
question with the Company in regard
months, disputes
which they refuse to pay. After the
upon
to the ground
three months have elapsed, the Company may turn round
and say, " Tou have not given in your account within three
months, and you are now debarred." The plea cannot, in
my opinion, be supported. It is fair to add that it was wholly

of the condition that

out of the power of the plaintiffs to give a particular account,
Another plea was set
as all the books had been destroyed.
up to the effect that this policy had never been signed by
the plaintiffs, but I think that cannot be sustained, inasmuch
as the policy was in fact granted to the plaintiffs' agent, and

isvs.

?

i^i

—

^'

vl.Proteeiem
co.
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the proposal, which was signed on behalf of the plaintiffs, did
not state that the policy was also to be so signed. Under
these circumstances the judgment of the Court must be for
the plaintiffs for the amount claimed, £900, with

costs.

Co.

DwYEK,

J.,

concurred.

Judgment accordingly

for the plaintiffs, as prayed, with

costs.
Plaintiffs'

Attorney, C. C. 1>E ViLLlEKa."]
Attorney, Dh Kobtb.
J

L Defendant's
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CASES
DECIDED

IN

THE SUPREME COURT,
1878.
VOL.

PABT

VIII.

COLTN

VS.

Toll—Act

No.

IV.

ChEISTIANI.
9,

1858,

Persons using a road on a mountain

sec.

15,

i^ass,

on which road a

had been placed, hut who lefore actually reaching the
toll bar turned off on a by-road bona fide, and not for the
purpose of evading toll, Held not liable to pay toll fees.
toll

—

The plaintiff was the lessee of the toll placed at Grey's
Pass on the Piquenierskloof Mountain, and the defendant
Certain cattle and waggons
resided in the neighbourhood.
belonging to defendant passed through the toll, and the
drivers referred plaintiff to their master for the payment of
the fees.
Defendant was also the lessee of certain ground

beyond the outspan on which the toll stood, and was in
the habit of sending his stock by the main road till within
300 yards of the toll, to a spot where a by-road turned off
and led to the leased ground. Plaintiff sued in the Magistrates' Court for £2 10s. toll fees, both on the cattle and
waggons which had passed througli the toll, and for the
The Magistrate
stock which had turned off at the by-road.
gave judgment in the following terms " Inasmuch as the
toll is the Grey's Pass Toll, and it has been clearly proved
:

Paardekop Eoad (i.e. the by-road),
must come up or go down the Grey's Pass, they are clearly
that all parties taking the
Vol. VII r.— Part IV.

N

nn.

^'^^
cSSuaM.

—
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liable for the toll fees.

18?8.

Not.
Colyn

I must therefore give

judgment

for

22.

the plaintiff for the amount sued for with costs."
vs.

Christian!

defendant appealed.

The

was admitted that defendant was
and waggons which had.
amounting to £1 14s. 8d., but he had
It

liable for the fees for the cattle

passed the toll bar,

not

made any

tender.

Jacobs, for the appellant,

submitted this was not a case of

wilfully evading a toll, but that defendant used the by-road

By

lona fide to get to his grazing ground.

the 14th section

of Act No. 9, 1858, the toUkeeper was only entitled to
demand and receive toll "thereat." Unless the toll bar was
passed, no fees were payable.

The

plaintiff did not appear.

The CoTJET [full Bench] allowed the appeal in regard to
demand for the stock which had not passed through
the toll, with costs and reduced the judgment in the Court
below to £1 14s. 8^,, with costs.

the

;

CAppellant's Attorneys,

rAinEKiDGE, Akdehhe, h SoANtEN.]

Erasmus
Arrest.

—Bule of Court No.

vs.
8.

Brett.

Bemoving from Colony.

The affidavit upon which a writ of arrest is taJcen out under
Bule of Court No. 8, must specifically set forth the grounds
upon which it is believed that the defendant is about to
remove from the Colony ; and it is not sufficient to state
that

the

applicant has grounds for such belief

information received."

Such a

defect in

affidavit is not cured by statements

"from

the original

on affidavits made

subsequently to the issue of the writ.
'

18?s.

Deo.

12.

Erasmus
Brett.

vs.

The plaintiff obtained a writ for the arrest of the defendant under the 8th Eule of Court, upon an affidavit setting
forth that the defendant was justly and lawfully indebted

sum of £25, with interest upon an
overdue promissory note; that plaintiff had no security for
the debt, and that plaintiff believed, from " information
received," that defendant was about to remove from the

to the plaintiff in the

Colony.
Upington, A.G., for the defendant,

upon

notice,

moved

have the arrest discharged, on the ground that the

to

affidavit

'
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upon which the

writ had been issued was insufficient, and
did not set forth the grounds of plaintiff's belief.
The
,,
deiendant deposed " that it was not true that he intended
to leave the Colony for the purpose of avoiding payment of

,„,,

,,°.

,,.

-"^

—

jv"i2

^

Erasmuses.
Brett,

his just debts."

•

Stockenstrom, for the plaintiff, opposed, and put in an
answering affidavit made by his attorney, alleging that the
defendant "has at various times stated to this deponent
that he was on the eve of leaving the Colony for the Transvaal ; that defendant has sold off his property at Worcester,
and has sent his family to the Transvaal." The allegation
in the original affidavit

De

was thus well founded.

The affidavit on which the writ was
comply with the 8 th Eule of Court, which
The rule requires that in all cases the
is imperative.
and as it affects the
grou ids of belief must be stated
liberty of the subject the rule must be strictly adhered to.
The arrest must be quashed. The statements in the answerVilliees, C.J.

:

issued does not

;

ing

affida,vit will

not cure the defect in the original affidavit

upon which the writ was

issued.

DwYBE, J., concurred. In his opinion the name of the
informant of the person making the affidavit should always
be stated.

Writ

of arrest

and subsequent proceedings quashed accord-

ingly, with costs.
Plaintiff's Attorney, Standen.
tDefendant's Attorney, De Kobte. J
"1

Stewart & Co.
Insolvency.— Ordinance

No.

vs.
6,

Brink's Trustee.
1843,

sec.

41.— IVMsfee.—

Interest of Creditors,

ground for setting aside the election of a
that there is a dispute hetween one of the creditors

It is not sufficient
trustee,

the estate.
the trustee as to such creditor's claim on
trustee
is disas
elected
person
the
that
must he shown

and
It

opposed to the interests of
qualified by having an interest
generally.
the creditors

The

^^«^^

the late stewart&co.
applicants were creditors in the estate of
''fj^^;
occasions
several
on
proceedings
had taken

Brink, and
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against the Board of Executors, of which Broers was secre-

^1878^
„^

-^

'

Stewarts Co.
OT.

Brink's

tary, as agents for the executrix, in connection with conduct
'

.

,

,

.

.

„

.

^^

.

•,

,

,

,

on

,i

bubsequently
Brinks estate,
Brink's estate was surrendered, and Broers elected trustee.
Applicants now moved to have the election declared null
and void, on the ground tliat the interests of the Broers and
of the Board of Executors which he represented as secretary,
the

in

of

administration

were opposed to the interests of the creditors.
Voluminous affidavits were filed, going into the administration of Brink's estate by the Board, and showing that
they had taken up a position hostile to applicants, and
alleging that the Board had continued to administer the

was insolvent. The Board had
an independent person
as trustee, but applicants insisted on the appointment of one
Jones.
At the second meeting applicants proposed and
voted for Jones, but Broers secured the votes of the majority
of the creditors both in number and in value.
Jacobs, for the applicants, urged that under the circumstances Broers was not a fit and proper person to be trustee,
as his administration of the estate would require to be
estate after they

knew

it

offered to consent to the election of

enquired

into.

TJpington, A.G., for the trustee,

of bis election.

It

moved

antagonistic to that of the general

Db

for the confirmation

was not shown that he had an interest

Villiees, C.J.

body of

creditors.

The whole

of the circumstances of
the creditors before the election
took place, and the majority of them, with full knowledge

the

:

dispute were before

of all the circumstances,

The Court must

elected Mr. Broers as trustee.
therefore require stronger evidence than

forthcoming, to show that the interests of the trustee
are opposed to the general interests of the creditors, before
taking such a strong step as setting aside an election
is

which had already taken place. By refusing to set asidethe election, the Court would not prevent the applicants
from taking further action, or from raising any objection

when the
The mere

liquidation

account came up for confirmation.

fact that there was a dispute

between the trustee
and one of the creditors was not sufficient to prove that
the interests were inimical.
There must be a hostile
interest affecting the estate in general, and not a mere

—

:
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particular interest in

Court will interfere.

regard to one creditor, before the

188?.

Dec^z.
Stewart

DwYEE,

J.,

&

Co.

\^'

concurred.

Application to declare the election null and
void disand the election of Brores confirmed.
;

missed, with costs

rApplioants' Attorneys, Fairbridge, Arderne,
LKespoudent's Attorney, J. H. Hofmeyer.

Peossee
Defamation.

vs.

& o>,Ar.i.i,n.j
Scahlen.-i

Geaey.

—Damages.—Newspaper.

Damages awarded for defamation ly means of paragraphs
published from time to time in a satirical paper, in which
an imputation of dishonesty was made against the
plaintiff.

The defendant was the editor and publisher of a satirical
publication called the Lantern, published in Cape Town.
The plaintiff carried on the profession or business of a projecting and contracting engineer, and was secretary of a
public company called the Steam Laundry Company.

The declaration averred that the plaintifi" had been
employed and instructed by the said Laundry Company to
purchase for them certain machinery the property of the
Colonial Goyernment, and did so purchase it at the cost
and charge for the use of the Company, yet the defendant
falsely and maliciously published the following dei'amatory
words of the plaintiff in the Lantern
" The Steam Laundry

Company are very proud of having obtained
machinery cheap. But for an accident the company could have
bought the machinery from Grovernment for £100. As it was Mr. Prosser
paid £120, and charged it to the Company at £150. Bully for you^
Mr. Prosser, and your promotion money into the bargain."
their

Meaning thereby that the plaintiff did cheat and defraud
company of the sum of £30. Further that the defendant
also falsely and maliciously published in the said paper the
the

following defamatory words

:

" Once upon a time there was a company styled the Roman Cement
Company, started in Buenos Ayres, which professed to make Eoman

1878.

Dec. H.
Proaser

vg.

^to^.'
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fl_
Prosser

all tte money invested was
show our bound files of the Biver Plate
Times to anybody who may be curious on the subject but what a pity
there is no calcareous clay hereabouts, which the Grovernment might
send Mr. Prosser, or some other F.G.S., to inspect and report upon."

cement out of calcareous clay, and wherein

1878.

lost.
vt.

We

shall be

happy

to

;

Meaning thereby that at some time prior to the said
publication a certain company which pretended to make
Eoman cement out of calcareous clay at Buenos Ayres,
where such clay did not

exist,

and which induced people to

invest in the undertaking, fraudulently, or otherwise, dis-

creditably caused the loss of their capital so invested

that the plaintiff,

who was a fellow

;

and

of the Geological Society,

was either connected with the said company or its proceedpromoter or projector thereof; or that he was
a dishonest person ready to project or promote any simiings, as a

larly fraudulent or discreditable

company

in this

equally fraudulent and discreditable pretences.
plaintiff

Colony on
Therefore

prayed £1000 damages.

The defendant pleaded the general issue.
The publication of the libel was proved, as were also the
publication from week to week of several other paragraphs
in the defendant's paper, reflecting on plaintifif's connection
with the Laundry Company, and also with other persons.
The plaintiff sent a letter to a Cape Town newspaper,
explaining the purchase of the machinery alluded to in the
libel, and showing that the charge made was without any

foundation.

The defendant,

in the next issue of his paper,

stated that in any remarks he

made he was only

acting in

the interests of the shareholders.

In cross-examination the
plaintiff stated he had been a fellow of the Geoloo-ical
Society, through his subscriptions having fallen iu arrear
his name was erased from the Society's books.
He had now
paid up his arrears, but his
of members.

Plaintiff

Eoman Cement Company
appearance of the

libel

name was not on

last year's list

had never been connected with any
elsewhere, but shortly before the

he had sought

for a patent to

make

cement in the Colony. The defendant denied that he intended to impute any dishonesty to plaintiff, and only intended
a joke at his expense as the plaintiff called himself a F.G.S.
Upington, A.G. (with him Jones), for the plaintiff, urged
that serious and unfounded charges of dishonesty had been

made, which forced

plaintiff into

Court to clear his character.
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Cole (with him Leonard), for the defendant, urged that
there was no malice. The paper was a satirical journal and
should not be taken too seriously.

De Villiees, C.J., in giving judgment, said I think it is
to be regretted that the time of the Court has been taken up
with a case of this kind. The charges against the plaintiff
:

were not very .serious and he would have done better by
living them down.
At the same time if he has a ground of
action he is justified in bringing it, and the simple question
which the Court has to deal with to-day is the legal question
whether or not the two paragraphs complained of were
libellous or not.

With regard

Prosser has proved that the

to the first paragraph, Mr.

amount he paid

for the machinery
was £120, and the amount he charged the company was also
£120. It was well known at the time when this issue of the
Lantern was published that Mr. Prosser was secretary to
the company, and whether he was a paid secretary or an
honorary secretary, the duty devolved upon him to act
faithfully and honestly towards his employers; and if he
bought machinery at a certain price, and sold it to the
company at more than that price, he was clearly guilty of
an act not only morally but legally dishonest. There would
have been a clear act of fraud on his part, as secretary, in
buying this machinery for £120 and selling it for £150. Mr.
Hofmeyer was called, and he stated that in a conversation
with Mr. Geary before this paragraph was published he told
him that Mr. Prosser had sold the plant to the company for
Mr. Geary, however, contradicted this statement,
£120.
and said that what he (Mr. Hofmeyer) really said was this,
that Mr. Prosser had paid £120, but that what with commission and other charges the amount would come to £150.
Assuming this to be correct, and assuming that Mr. Geary's

account of the conversation was correct, the question still
remains would that justify the defendant in making the
statement that the plaintiff had paid £120, and charged the
company £150 ? If Mr. Hofmeyer had said, " What with
charges and commission the amount would be £150," it did
not follow that Mr. Prosser had charged £150, because the
charges and commission need not necessarily go to Mr.

they might go to an intermediate agent, and
Mr. Prosser need not necessarily have pocketed the £30
Prosser;

isvs.

"--*"

^'^^T'
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Geary.

difference whereas this paragraph clearly left the impression
on the mind of anyone reading it, that Mr. Prosser paid £12&
and charged the company £150, putting the £30 into his
own pocket. As to the meaning of the succeeding words,
" Bully for you, Mr. Prosser, and your promotion money
into the bargain," I do not know what they meant.
Subsequently this paragraph was withdrawn in a way,
but it is very much to be regretted that Mr. Geary did
not withdraw it completely. Instead of doing so he gave a
;

preliminary paragraph before the withdrawal, and even the
itself was couched in such terms as to leave
on the reader's mind the impression that there was still
something to be said against Mr. Prosser in respect of the
It' Mr. Geary bad unequivocally withdrawn
transaction.
these expressi*DEP, wljen lie found out liis mistake, 1 do not
think any Court would have given Mr. Prosser damages, or
In respect of
at all events more than nominal damages.
the first parapraph, the Court must hold that there has been

withdrawal

a libel against Mr. Prosser, for which he is entitled to
damages. As to the paragraph about the Eoman Cement
Company, I see very grave difficulty in finding anything
defamatory in those words, at least in respect to the public
It did not appear from the evidence that
there had been any defalcation on the part of the secretary
The only assertion that
of the Buenos Ayres Company.
there was a defalcation came ivom Mr. Grady, who said that
Mr. Geary told him so. Tiie Court had the evidence of Mr.
Grady as against that of Mr. Geary, and the question was,
Mr. Grady was
which of the two was perfectly correct.
of this Colony.

he thought
they might fairly take it for granted that Mr. Geary did
speak of this person connected with the Buenos AvresCompany as a man who had committed defalcations but
the public of Cape Town did not know it. The only one of
clearly an unwilling witness for the plaintiff, and

;

the public who could be led by this paragraph to look on
Mr. Prosser as the person intended to be represented as a
defaulting secretary was Mr. Grady, and in that respect
possibly it might be libellous, but in respect of the public
generally, I do not see anything libellous in the paragraph.

Confining myself to the
of the case would be
plaintiff for

£25 and

first

paragraph, I think the justice

amply met by giving judgment
costs.

for

tha
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FiTZPATBicK, J., while agreeing as to the law aud the
measure of damages stated by the Chief Justice, said he
would have simply have concurred bat that the few remarks
which fell from the Chief Justice in introducing his
judgment,- compelled him to say that he could not agree
with him in thinking that this action was improperly, or
unjustifiably, or unbecomingly brought by the plaintiff.
A
series of small squibs and paragraphs had been launched
from time to time against Mr. Prosser, who was commencing
life in this Colony, and it was nothing but a reign of terror
in any newspaper to forge shafts and shoot them at a man
who had, done no harm and was endeavouring honestly to
earn his livelihood.
If he forbore and attempted to live
the aspersions down he might possibly succeed, but in the
case of a dear friend of his, who was told by Professor Gull,
when he visited him about liis health, to live it down, he
found that it outlived him very soon. So, if anyone forbore
and quietly submitted, and when they were struck on the
right cheek turned the left, they would go through life with
a red letter upon them, warning every man to keep from
them. He thought it was a right aud privilege; and it was
also manly and commendable to have recourse to the Courts
of Justice when a person thought he had been aspersed,
otherwise he might be eaten to the core, and killed by
calumny and gossip which grew larger and larger every day.
He thought £25 damages would be commensurate with the
injury substantially done.

he quite agreed that there must be judgIn point of fact, when the publication
ment for the
the case appeared to him
admitted,
was
of the Lantern
he could not see that
count,
second
the
to
undefended. As
as to the first, no
it,
but
in
whatever
libel
there was any
could help coming
paragraph
that
read
who
man
reasonable
imputation upon
serious
very
a
it
cast
that
conclusion
to the
have been
should
he
himself,
For
character.
Mr. Pressor's

DwTEE,

J.,

said

plaintitf.

disposed to give larger damages

if it

were not for the fact

alleged
that Mr. Prosser, as it appeared to him, and as \vas
by Mr. Geary himself, had been sailing under false colours.
He had been going about the country writing these articles
"
The Society
in the papers and signing himself F. G. S."
men who
in question was composed of most learned men,

lats.

—

Doc.

14.

Geary.
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Geary.

very higli position in society, and the Council was
composed mainly of Fellows of the Eoyal Society, of which
only men of the highest scientific distinction could become
Jjeld a

—^
'

members; and as the learned Counsel for the defendant
had observed, such membership was a passport -to society
more or less, and gave a man a certain social position. It
was quite clear from the letter from the Secretary of the
Society which had been put in that Mr. Prosser had not
been a member for nine years, and yet he had been going
about styling himself " F. G. S." He felt very certain that
if the matter came to the knowledge of the Society they
would not readmit him, and if he attempted to write the
letters after his name they would bring an injunction to
prevent him. If, therefore, Mr. Prosser had, so to speak,
come into Court with clean hands, he would have been
disposed to give him much larger damages.
He had no
professional occupation, but still it was well known that he
was Secretary to this Company, and had a certain duty to
perform, and the paragraph in the Lantern imputed to him
that he was guilty of a fraudulent act ; he therefore quite
agreed with the judgment already delivered.

He

concurred

what had been said by Mr. Justice
FiTZPATEiCK. It had been decided that libels came within
the criminal law, and until parties put that law in force
instead of instituting civil actions, there would never be a
stop put to them.
If a defendant were found guilty of
publishing slander he ought to be put into gaol instead of
paying pecuniary damages, which were generally extracted
from the persons who suggested the libel.
to a certain extent with

Judgment accordingly

for plaintiff for

£25 damages and

costs.
Plaintiffs Attorneys,

Faiebridge, Akbeene, & Soanlen."]

L Defendant's Attorney, Ohkistie.

Maeais

vs.

J

Deaee and Dietz,

8ah.—Periculum

rei venditse.

—Excise.

The defendants, in March, hought certain 350 hogsheads of
Cape brandy from plaintiff, to he shipped as afterwards
to he directed during the six months from April to September.
Before the shipment of the last 100 hogsheads,

169

an Excise duty

was, ly Act of Parliment, imposed on all

spirits then in the

within six months.
store

when

hands of any dealer, payable hy him
The plaintiff had all the brandy in

the agreement of sale

done nothing

was entered

into, hut

had

distinguish from the rest of his stock the
hogsheads intended for defendants. Held,— i^ai defendants were not liable to ;pay the Excise duty on the brandy
to

remaining unshipped.
This was an action to recover the sum of £339, upon a
Cape brandy.

certain transaction in

The declaration alleged that on the 19th March, 1878,
the plaintiff sold and defendants purchased certain 350
hogsheads of brandy, to be shipp(?d to Port Elizabeth as
should be thereafter directed during the months of April,
May, June, July, August, and September following, freight

and shipping charges to be added to invoice. That there250 hogsheads were duly shipped by July, and the
remaining 100 hogsheads in August and September. That
before the actual shipment of the last 100 hogsheads, to wit,
on the 26th July, Act No, 2, 1878, came into force, whereby
an Excise duty of Is. per gallon became chargeable and
payable upon brandy which the defendants had in store or
on hand or belonging to them on said date and thereupon
the defendants became and were chargeable with the duty
upon the said 100 hogsheads of brandy, and the said duty
became a necessary charge thereon to be borne by the
defendants and to be paid and defrayed by plaintiff on their
behalf.
That the plaintiff accordingly undertook with due
notice to defendants the payment of the said Excise duty,
after

;

yet the defendants repudiated all liability for the said duty,

which they alleged to have been the plaintiff's own liability
and not theirs. There the plaintiff prayed judgment.
The plea admitted the facts but denied the conclusions of
law, and joined issue with plaintiff.
The broker's note and the correspondence between the
parties were put in.

Upington, A.G. (with him Stochenstrom), for the plaintiff,
contended that from the date of the completion of the sale,
the dominium, although the brandy remained in plaintiff's
possession, passed to defendants, and remained at their risk.
The 16th section of the Act imposed the liability to pay

isis.

vwTu.
Marai^'™. Deara
^°^°'^*''-
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Dec.

14.

MaraisMs. Deare

And

IDistiz

the duty on the dealer on stocks held by him when the Act
was passed, but such duty was not payable for six months.
for fiscal reasons,
This, howcver. was a liability imposed
l

and

•/

and was not a charge against
14, § 34; Oens. For., 4, 19, 5, 7;

attached to the brandy

itself,

the person {Grotius, b

3, c.

Voet, 18, 6, 1).

him Jacobs) for the defendants, submitted that
the brandy did not become the property of defendants until
Cole (with

No specific article

there had been a delivery.

was sold, there

was only a contract to supply a certain quantity during a
specified period (Pothier on Sale, pt. 2, ch. 1, sec. 42, 43).

The Court

required further information as to

brandy had been dealt with by

how

the

plaintiff after the date of the

broker's note.

Postea (December 16th),
I measured off the
P. Maeais, the plaintiff, deposed
brandy for defendants at the time I shipped. The shipment
Each cask is booked
of July was measured off when it went.
On the 15th July, I had fully 400 cask
as it left the store.
I cannot say that I set aside the defendants' brandy,
ready.
but I had it in stock. The brandy was in a separate store,
where I had about 280 hogsheads on the 15th July. Part
of this had not been sold to defendants.
There was nothing
to distinguish the 150 hogsheads which had then still to be
delivered from the remaining brandy which was kept in
:

hogsheads.

Db Villiers, C.J. On this evidence our judgment must
be for the defendants. There was no setting apart of specific
brandy and, as Mr. Marais candidly admits, there was
nothing to distinguish the defendants' brandy from the rest
The property did not pass to the
of the plaintiff's stock.
:

;

defendants because there had been no delivery to them, and
the risk did not pass in the absence of any special agreement
to that effect, because the

brandy had not been measured off
Judgment must

or otherwise set apairt for the defendants.

therefore be for the defendants, with costs.
,

FiTZPATEiCK,

J.,

and Dwyee,

Judgment accordingly

J,,

concurred.

for the defendants, with costs.

rPlalntiff's Attorney, P.

de VittiERS.

LDefendttnts' Attorneys,

Faiebridge, Arderne,

1

& Scanlen.J
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De Ville
Mutual

A

Will.

vs.

Theunissen.

—Fidei Commissum.— Vesting.—Insolvency.

bequest to a child, subject to the burden of fidei

commissum

in favour of legal descendants, giving a life interest to the
child and her husband, vests in the grandchildren alive at
the death of the child, though possession is deferred until

after the decease of her husband.

One of

the grandchildren being

married in community of proan asset in her husband's

perty, her vested interest is
insolvent estate.

This was an application on notice to

all

concerned, for an

order authorising the Master to pay out to applicant the

sum

being the amount of inheritance accruing
to Margaretha du Toit (married in community of property
to Jacobus Hendricus Theunissen), as one of the children of
of

£108

Is.,

Anna Susanna Louw, daughter of the late Johannes Wynand
Louw, the right and title to which said inheritance had
been ceded by the trustee of the insolvent estate of the said
Theunissen to one Fick, and by Fick to applicant.
By the mutual will, dated 1848, of Johannes Wynand
Louw and of his second wife, the testator instituted his wife
and his eight children by his first marriage (there being no
issue of the second one) as his heirs, subject to the right of

the wife to the enjoyment of the interest thereof for

life.

By

burdened the shares of three of the
children, daughters of the testator, with a fidei commissum
codicil the testators

in favour of their legal descendants.

The

testator died in

1854; and in 1860 his daughter the said Anna Susanna
Louw (who was married to Du Toit), predeceased the tesAnna Susanna Louw left her
tatrix, who survived till 1865.
surviving four cliilden, one being the daughter Margaretha,
married in community to Theunissen. In 1866, Theunissen
surrendered his estate, and in 1867 his trustee ceded to Fick
all the insolvent's right and interest to the inheritance of his
wife out of her grandfather's estate. In 1874, Theunissen's
wife Margaretha died, leaving her surviving her husband
and two children, one a minor and ihe other a major, named
Marthinus Theunissen. In 1877, Du Toit died, and there-

d^!%.
ceviueis.
Theiinissen.
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upon applicant claimed from the Master the amount of the

—.-

inheritance due to Margaretha, which had been paid into

Theunisseu!

the guardians' fund

but as the inheritance was also claimed
parties were referred to the

;

by Marthinus Theunissen, the
Court.

The mutual

will of 1848, after

testator of his wife

and children

the institution by the

as heirs, continued

:

" The testator, however, attaching to the institution of his wife, the
one of his heirs, this express condition, that everything that
shall accrue to her as such instituted heiress, together with the share
of the testatrix in the joint estate, shall be placed under the control and

testatrix, as

administration of the Board of Executors, and remain until her death, so

that the testatrix shall, dm-ing her lifetime, enjoy only the interest or

and the capital of both shall remain undiminished, and upon the
death of the testatrix shall be enjoyed by and deyoted to certain heirs

usufruct,

and descendants."

By a mutual

codicil,

dated 1850, the testators declared

:

" That the inheritances which shall devolve to the three daughters of
the testator after the death of the testatrix shall be entailed and burdened
with the bond oifldei commissum, so that they shall only receive the
interest or usufruct thereof, while after their death and that of their
husbands, the said inheritances shall devolve, unencumbered, to their legal
descendants."

Upington, A.G. (with him Stoekenstrom), submitted that
there was an interest vested in the insolvent's wife at the
date of Theunissen's sequestration, which was part of the
insolvent estate

by virtue

of the

community

of property.

Jones, for Marthinus Theunissen, contended that there

not been such vesting.

The mutual

had

will consolidated the

and by the codicil the children's portions which
were burdened did not vest in these descendants until after
the death of both such children and their husbands. Margaretha Theunissen thus was never entitled, having predeceased her father Du Toit.

joint estate,

De Villiees, C.J. There can be no doubt that Anna
Susanna Louw, married to Du Toit, became entitled to her
inheritance out of her father's estate on his death, and that
:

her predeceasing her mother did not affect the vesting.
inheritance was burdened with fidei eommissum, and on
her death her children who were then alive, became entitled
to the capital of the inheritance, subject only to Du Toit's

Her
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Consequently, notwithstanding the
deferred possession, the share of her daughter Margaretha
became an asset, by virtue of the community, in the estate

usufructuary interest.

of her husband, as

it

1878.
19.

Deo.

De Ville us.
Theanissen.

vested in her before the date of

had

insolvency.

FiTZPATBiCK,

J.,

and Dwyek,

J.,

concurred.

Application granted accordingly, as prayed.
[Applicant's Attorney,

I.

Hokak de Villiehs.]

Queen
Colonial Forces.

vs.

—F. A.

Coltman and Othees.
M.

Police.

Act No.

A

conviction imder the

for refusing

9,

— Oape

Gape Mounted

to serve,

Mounted

Bifles.

—

1878.
Bifles Act, No. 9, 1878,

quashed, there not having leen any

a negative answer
a question put Ig the Commanding Officer,
"
which question implied an option to the men to say " yes
overt act of disobedience, hit merely

given

to

or "no."

The

appellants, seven

members

of the Frontier

Armed

and Mounted Police, appealed against a conviction by the
Magistrate of Komgha, on a cbarge of contravening Article 7
of tlie Schedule of Offences to Act No. 9, 1878.
The accused had been enrolled under the then existino'
Acts of Parliament regulating the Police Force, and their
period of service had not expired when, by Act No. 9, 1878,
the previous Acts were repealed, and a new force, under the
The first
title of the Cape Mounted Eifiemen, created.
section of Act 9, 1878, provided that the repeal of the previous Acts should not have the effect of discharging any
person enrolled or embodied under their provisions from
any service which he might be liable to fulfil, or of infringing upon any rights acquired under such Acts. After the
promulgation of Act 9, 1878, the members of the Police
Force were paraded, and a question was put to them whether
or not they would serve in the new force for their unexpired

18J8.
i)ec. 19.

Queen vs.
Coltman and
others.

—
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The accused replied "No," whereupon they were

!8>8.

term.

—^

arrested,

CoitoaVaid

and tried and convicted as above

stated.

Jacols, for the accused, contended that the men who had
enlisted in the Police Force could not be compelled to serve

in a military force like the Kifles.
to shirk the duties for

The accused did not wish

which they had

enlisted,

and merely

wished to indicate their unwillingness to being transferred.
They had committed no crime.
Upington, A.G., for the Crown, submitted that the question
souffht to be decided was, whether or not the new Act took
the place of the old one. There was merely an alteration of
tlie name of tlie force, and not a single new duty or liability
imposed on the men. He admitted it was a mistake to liave
put the question to the men, an order ought to liave been given
them, and punishment for disobedience would have followed
as a matter of course.
The men had taken up a wrong
position in supposing that they were discharged from further
There was no intention of dealing harshly with
service.
them, and they had been offered their release if they would
resume their duties, which they had refused to do.
Jacobs, in reply, said the men wanted the conviction
quashed. There had been no refusal of duty. If there was
any ambiguity about the statute, it should be construed in
favour of the accused.

De

Villiees, C. J., in giving judgment, said

:

In

this case

the charge against the prisoners was, that during the period
for which they had engaged to serve in the F.A.M. Police
they refused to serve in terms of Article 7 of the schedule of

Act 9 of 1878, in the Cape Mounted
Riflemen, with which corps the former has been incorporated.
The 7th section of the schedule reads as follows
" During the period for which he shall have engaged to serve
offences, referred to in

:

in the said force, deserting therefrom or refusing to serve
therein, or advising or persuading any other members to

and so on. This is specified as one of the offences
which a member of the Mounted Eifles can be punished.
The question in this case is whether the prisoners have

desert,"
for

refused to serve in the

Mounted

Eifles.

in mind, in the first place, that these

It

must be borne

men have

not yet, since
tbe passing of the Act of 1878, done any duties under that
Act, or any duties connected with the Mounted Eifles. The

—
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evidence of Oapt.

Grant

is

explicit

on that point.

The

isrs.

prisoners are brought forward on parade, and certain specific

—

questions are put to them, " Will you, or will you not, serve in

coitman and

the Mounted Eiiles for the unexpired period of the term for

which you engaged to serve in the Police
for the prisoners

question was,

?

"

give a different version

"Are

the Mounted Eifles

The
:

witnesses

they say the

you, or are you not, willing to serve in
"

Whatever the form of question was,
however, I think it really amounted to this, " Are you will"
ing to serve in the Mounted Eifles, or are you not willing ?
?

and by the form in M'hich the question was put the prisoners
might reasonably have been led to the conclusion that it
was left to their option whether they would serve or not in
the Eifles, especially considering that they had not up to
that time served in that corps. Upon that they said " No,"
by which I understand them to have signified not that they
refused any duty imposed upon them, or wished to disobey
any lawful command, but simply expressed what passed
through their mind in answer to a question which implied
an option on their part. That being my view, I think these
men ought not to have been convicted under the section,
without an overt act on their part of disobedience. Capt.
Grant ought to have given some command and ordered the
men to perform some duty, and upon their refusal, he would
have been justified in having them punished. Under these
circumstances I

am

of opinion that the Magistrate's sentence

ought to be quashed.
FiTZPATEiCK,

J.,

and Dwyee,

J.,

concurred.

Conviction quashed accordingly.
[Appellants' Attorneys,

Fairbridge, Arderne, & ScANtEN.]

WOLSTENHOLME

VS.

BOYES.

Writ of Execution.—Bule of B. M. Court No. 46.
Costs.
Deputy Sheriff and Magistrate.

—

A

Deputy

Sheriff, in execution

Fraud.

—

of a writ against plaintiff,

attached certain goods of plaintiff's in his store.
Subsequently the Deputy Sheriff sold not only the goods attached
Vol. Vlll.—Part IV.

—

—
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hut also other property/ of plaintiff's then

found in his
and lay hy

Plaintiff did not protest at the sale,

store.

for eighteen months, when he hrought an action for
seizure.

Held

that the plaintiff

illegal

was now barred.

Plaintiff in the course of his lusiness used certain flour which

had
the

leen attached under a
Deputy Sheriff (who

ivrit

of execution.

Thereupon

Magisa preparatory examination

ivas also the Resident

trate of the District) instituted

against plaintiff on a charge of fraud, but the AttorneyGeneral declined to prosecute. In an action for malicious
prosecution against the Magistrate, Held,

Rule of

ike Magistrate's Court

that the 46<A
might justify the prosecu-

tion if the Magistrate believed there was reasonable and
probable cause for considering that a fraud had been

committed.

had

Judgment given for

acted in a high-handed

the Magistrate, but as he

manner he was not awarded

his costs.
1SV8.

»

20!

Woistenhoime

The declaration averred that on the 21st April, 1877, the
defendant falsely and maliciously, and without reasonable
and probable cause, charged the plaintiff with having committed the crime of fraud; that the plaintiff was arrested
of the Peace of the district that
a preparatory examination was held that plaintiff was committed for trial, but that the Attorney-General refused to
Further, that under the pretended authority of
prosecute.

and taken before a Justice

;

;

a writ of execution issued out of the Supreme Court at the
suit of Messrs. Van der Byl & Co. against the movable
property of the plaintiff, and delivered to the defendant as
a Deputy Sheriff, the defendant wrongfully and unlawfully
seized and sold certain goods of the plaintiff, of the value of

Wherefore plaintiff prayed judgment
£1040 2s. 3d
£1000 damages, or other relief, and costs.
The plea was the general issue.

for

There was considerable conflict of testimony as to the
It seemed that the defendant, who was Resident

facts.

Magistrate of the District, also
Sheriff.

As such Deputy

execution

filled

Sheriff,

the office of

he

received

Deputy
a writ

against plaintiff, a

storekeeper and baker
carrying on business at Springbok, issued at the suit of
Van der Byl & Co., directing the Sheriff to levy the sum
of

of £498, in satisfaction of a

judgment

of the

Supreme Court,

—

:
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Property to the value of over £1000
was attached, and at the sale it was alleged that other
•goods found in plaintiff's store, but not previously attached,
had also been sold, the total amount realised being £371.
Among the goods attached was certain fifty bags of meal,
valued at £50. The goods had been left in plaintiff's store,
and the plaintiff used the meal in his business he alleging
that the Sheriffs ofScer had given him permission to do so,
provided he replaced it, or paid the value on the day of sale.
£50 was, as a fact, paid for the meal shortly after the sale,
but the Deputy Sheriff considered it a fraud, under the 46th
together with costs.

;

Eule of the Magistrate's Court, to have removed the meal
when under attachment. He therefore made an affidavit
charging plaintiff with fraud, and had him arrested, and a
preparatory examination was held before a Justice of the
Peace, when the plaintiff was committed for trial, but the

Attorney-General declined to prosecute. Considerable feeling was imported into the transactions, and ultimately this
action was brought.
The Deputy Sheriff denied that he
had acted maliciously, but only in what he considered the
proper discharge of his official duties.
The 46th Eule of the Magistrate's Court was as follows
" If

it

shall appear

upon oath

to the Resident Magistrate of the slid

made away with

or disposed of any goods so
under security as aforesaid, the said Magistrate shaP
forthwith issue his warrant for the apprehension of the said person, to
iinswer the said fraud according to law."

Court, that any person has

left in his possession,

Jacobs (with

him Leonard),

for the plaintiff,

contended that

there had been an illegal sale of plaintiff's property, and that

he had been greatly damaged thereby. As to the criminal
proceedings, the charge of fraud had been most recklessly
made, and there was clearly malice.
Upingion, A.G. (with him Jones), for the defendant,
submitted that he had acted bond fide, and as required by
the 46th Eule of Court. As to the sale of goods, plaintiff
was not prejudiced, and the writ had not been satisfied in
full even yet.
Cur. adv.

vulf.

Posted (December 20th\
2

-^^^^^
^ °-
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20.

Woistenhoime
vs.

Boyes.

Villiers, C.J., in giving judgment said As to the
second ground of action, the declaration does not clearly

De

:

show in what respect
but in the course of

tlie

seizure of these goods was illegal,

his statemeat of the case, the

Counsel
informed the Court that what he relied upon
was the fact that certain goods which did not appear upon
tlie inventory of goods attached had been sold in execution
Now, in the iirst place, I must;
at the time of the sale.
remark upon this, that the plaintiff was at the sale and
might hare protested against these goods being sold if he
It is true he says he was ordered out of the shop>
chose.
but I do not think that this order was of such a nature that
physical force would have been employed to keep him out of
Besides, even if the
the shop if he had chosen to come in.
plaintiff himself was excluded from the shop, there was
nothing to prevent him from employing an agent or attorney
to appear on his behalf at the sale to protest against a sale of
the goods being made which did not appear on the inventory.
Nothing of the kind was done. The goods were sold, and

for the plaintiff

eighteen montiis after the sale the plaintiff brings this action
to

have the sale set aside as illegal.
by no means is, that the

clear, as it

to object to the sale of

Even

had been
had the right
the particular goods in question, he
if it

plaintiff

must, under the circumstances, be held to have renounced his
right to talve the objection. In regard to the first Count, the
malicious prosecution consi-ted,

having made an

it is

alleged, in the defendant

affidavit before a Justice of the Peace,

Mr.

was guilty of fraud by
having removed certain property which had been attached,
the chief of the articles being fifty bags of meal. It was
proved in evidence that the plaintiff was a baker, and that
he used the meal after the attacliment, for the purpose
Truter, to the effect that

tlie plaintiff

making bread. There is a direct conflict as to what happened at the time the attachment of the meal took place.
of

According to the

plaintifi's evidence, Loeffler, the Chief
attached the goods, told him at the time that
he might use the meal for the purpose of making bread,

Constable

who

provided he had ready at the day of sale, £50, to pay for the
value of the meal.
Loeffler denies that, and swears
positively that he said nothing of the kind, but that, on the
contrary, he cautioned the plaintiff against using the meal.

Upon

this direct conflict of e\idence it

becomes important to

;
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which was given in the case before
the Magistrate, and especially to the statement made by
Wolstenholme himself. At that time the whole of the pro*
^ ^
ceedings were fresh in the plaintiff's memory, and he would
refer to the evidence

have seized hold of every

fact likely to

be in his favour,

in order to induce the Attorney-General not to prosecute.
Plaintiff said in his statement, which is duly witnessed, " I

kave taken

fifty

bags of meal with no intent to defraud my
I have a family to support,

creditors nor to evade the law.

and thought the meal was only valued at £1 per muid, so I
used it, intending to replace it at the day of sale. I do not
know what it was valued at, nor was any copy of the inventory
ever given to me." Now this is in direct conflict with what
the plaintiff states in this Court. If LoefBer had told
plaintiff he might use the meal, the plaintiff would certainly
have stated that fact before the Magistrate, and not have

made the statement he did after being duly cautioned. He
now says he never made that statement, but I should find
very great difficulty in ascribing to the Magistrate and the
other

officials concerned, anything like falsification of the
statement without stronger evidence than has been given
and, moreover, the Magistrate could not at the time have

known

that this action would ultimately be brought, so there
was no reason in the world why the Magistrate should have
induced the Justice of the Peace to take down a wrong
statement. Now the question arises whether the Magistrate,
in instituting this prosecution, was guilty of malice, and
whether there was a want of reasonable and probable cause
and I must say at once that the case is not without difficulty.
I have had considerable difficulty in arriving at a conclusion,
and if there had not been this 46th Eule of the Magistrates'

Court staring us in the

face,

I should certainly have been

inclined to find for the plaintiff upon the count of malicious

prosecution
it

;

but this 46th Eule

applies only

to

is

very strong.

It

Magistrates' Courts, but the

is

true

Deputy

might well have believed it also applied to attachments under writs of execution of the Supreme Court.
The Rule requires the Magistrate, in case it shall appear on
oath that a person has made away with attached goods left

Sheriff

in his possession, to issue his warrant for the apprehension of

and he might well have believed that
any making away of goods, even if attached by order of a
such person for fraud

;

n^'n
«_J»Woisteuhoime
vs.

Boyes,
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Superior Court,

is i]pso

jure proof of fraud.

am

I

unable to

come to the conclusion that there has been want of reasonable
and probable cause, or that there has been malice. At the
'
c
same time I cannot refrain from expressing my opinion that
.

•

r.

•

the Magistrate has acted in a high-handed manner.

i

There

has been a great want of discretion on his part, and it is only
because, in a case of this kind, my inclination is to give the
benefit of the doubt in favour of an ofScial who honestly
believes he is doing his duty, that I have come to the
conclusion the plaintiff has not proved his case.
There is
another remark I wish to make in connection with this case,
and it is this I think it is an exceedingly unsatisfactory
thing that a Magistrate and Civil Commissioner should
be appointed as Deputy Sheriff of the district. It clashes
directly with his magisterial duties, and this case is an
illustration of the advisability that such appointments should
not be made in fature. The Magistrate here had to perform
:

certain duties as

Deputy

Sheriff,

and

in order to carry out

his object of instituting proceedings against the plaintiff,

had

employ

to

his

own clerk

he

to act as Justice of the Peace

to take the preliminary examination.

I think it is very
be regretted that this appointment was made,
and I trust in future some other person than the Civil
Commissioner and Eesident Magistrate will be chosen to
discharge the duties of Deputy Sheriff. With the views I
entertain, and which I believe the rest of the Court entertain,
in regard to the high-handed proceedings of the Magistrate,
I think the Court would be only doing its duty in not
holding the plaintiff responsible for the defendant's costs.

much

to

Judgment will therefore be
pay his om'u costs.

for the defendant,

each party to

FiTZPATEiCK, J. I concur entirely with the judgment just
pronounced, and I also share the difficulties to which the
Chief Justice has alluded. The defendant's proceedings
were undoubtedly high-handed and somewhat precipitate, and
:

it is not without some anxiety and careful thought that I
have arrived at the conclusion, which I am happy to be able

to arrive
fix

at,

namely, that

upon the defendant

not the duty of the Court to
stigma of having instituted a

it is

.the

prosecution from malicious motives.
I have known the
defendant a long time. I first made his acquaintance at

;
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he prosecuted as Clerk of the Peace
and as Judge of the Circuit I thought it my duty then to
compliment him upon the judicial, calm, dispassionate, and
efficient manner in which he discharged his duty in his
Colesberg when

official

capacity.

Since then the defendant's conduct has
my notice, both as Circuit and as

often been brought to

Eeviewing Judge, and I have seen no reason until now to form
an adverse opinion of him. I am sorry to say that on this
occasion the defendant did not act with that prudence, calmness and discretion which I would have expected from him
but I am still better pleased that it is not the duty of the
fix upon him the great stain of having been
actuated by malice in the discharge of what he conceived to

Court to

be his duty.

DwYEE,

J.

:

I also concur that

judgment should be

defendant, and that each party should pay his
regret that

it is

defendant pay

all

of Justice.

for the

costs.

I

not in the power of the Court to make
the costs, because there have been in this

Heaven

case most fantastic tricks played before high

name

own

in the

If the Magistrate had properly investigated

he would, as a reasonable man, have come to the
Although
the words of the 46th Rule of Court were very strong, they
this case,

conclusion that there was no intention to defraud.

nevertheless vested a judicial discretion in the Magistrate.
1 do not think

it ought to go forth that a Magistrate, acting
on this rule, in all cases, without any enquiry whatever,
simply because there happened to be a removal of goods
without perhaps any intention to defraud, should immediately
arrest a person and have him imprisoned.
However, as there
is a doubt in this case as to the Magistrate's want of dis-

cretion, it is the safer plan to give

Judgment accordingly
pay his own

judgment

for the defendant

costs,

[Plaintiff's Attorneys, C.

& J.

BuissiNNfi.

Defendant's Attorneys, Faikbkidge, Akdeeni;,

"I

& Scanlen. J

for defendant.

;

each party to

1878.

Deo.
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-
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LOURENS
Pledge.

—LiaMlity for

Bv

VS.

ToiT.

the Property.

—Negligence. — Onus

of

Proof.

Where property which has heen pledged and
pledgee

is destroyed, the

the loss resulted

The

i8?8.

„

1920.

liOnrens

rt.

DuToit."

from no

anus

is

delivered to the

on the pledgee

to

show that

negligence or neglect on his part.

plaintiff sued for the restoration of a

waggon, cart,
and a cow, his property, which he alleged the
defendant had wrongfully possessed himself of, or the payraent of £272, their value, and damages. The declaration
further alleged that plaintiff had pledged to the defendant
the said waggon and horses as security for the payment
of a debt of £44, which sum plaintiff tendered to pay on
restoration of the property and on payment of a certain sum

six horses

for the use thereof.

The

plea was, first, save as excepted, the general issue.
then specially that the said waggon and six horses were
pledged as security for the payment of a promissory note for
£44 which was overdue and unpaid that the defendant had
incurred expenses atnounting to £120 in tending and feeding
the horses that three of the horses, valued at £30, had died

And

;

;

whilst in his

possession without any default on his part

that with plaintiff's consent defendant had on a few occasions
used the said waggon and horses, for which he was willing to

and that the cow referred to had
been left with defendant by plantiff's servants during
plaintiffs absence, and that defendant was willing to allow
and that
plaintiff £13 for the milk given by the cow
defendant was ready to restore the property on payment of
the balance due to him. The various amounts referred to in
the plea were claimed in reconvention.
The replication was general.
A number of witnesses were examined on both sides, who
gave most conflicting evidence. As a fact it was held proved
that there had been want of due care in the custody of the
stock by defendant.

allow the

sum

of

£6

5s.

;

;

Upington, A.G. (with

him

Jones), for the plaintiff, cited
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3 Burge,

Tk

p.

588

;

Orotius,

b

3, c.

8,

s.

4

;

Van

der Keessel,

;;

StocJcenstrom (with

him Leonard),

for defendant, referred to

Addison on Contracts, 4th ed. 328;

Sforei/

on Bailment,

sec. 329.

De Villiees, O.J. In the view I take of this case, it will
be unnecessary to decide upon the conflict of evidence. The
case can be decided upon the purely legal question involved.
In his declaration the* plaintiff claimed the restoration of
certain of his property in the possession of the defendant, or
:

and the defence set up is, that
was pledged to the defendant as
security for a debt of £44 and that a part of the property so
pledged had been destroyed while in the defendant's possession.
I am clearly of opinion that, where horses or cattle have been
pledged to a pledgee, and he sets up the defence that they
liad died while in his possession, the onus lies upon him

the payment of

value

its

the property, or part of

;

it,

;

to show that it was through no fault or neglect of his that
they had so died. Has the defendant proved that the death
of the three horses, while in his possession, was not caused by
his negligence ?
In my opinion the defendant has wholly

on the contrary, the evidence shows
want of care and diligence on the part of the defendant, and
I am firmly convinced that the death of these animals is
traceable to that cause.
The value 1 put on these horses is
£50. With regard to the other property, the defendant will
have to give it up to plaintiff, but it will be necessary to fix a
sum as an alternative. We value this property altogether
at £116.
For the use of the cow the defendant must further
be adjudged to pay £18, being at the rate of £3 a month for
six months.
In regard to the claims in reconvention, the
defendant is entitled to judgment for the £44, with interest,
but that has been tendered. As to the other claims in
reconvention, the defendant has failed altogether.
The
defendant must pay all costs.
foiled in proving this;

FiTZPATBiCK,

Judgment

J.,

and Dwtee,

J.,

concurred.

,i

accordingly, for the plaintiff for £50, the value

of the three horses

waggon,

j^";^
i?;

540.

which died

cart, three horses,

;

for the restoration of the

and cow, or the payment of £116,

^^^^^_
duToii.
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for £18
Judgment

their value

i8»8.
X)ec> 18.

„

'

is'.

—

Lourens f 5.

Du

'

Toil,

of suit.

;

cow

for the use of the
for

:

and

amount of the promissory
^
l
a tempore moras.

vention), for £44, the
,

interest

rFlaintiff'B Attorney, I.

Lnefendant's Attorney,

all costs

the defendant (plaintiff in reconnote,

and

Hokak de Villiers."]
Van Zyi.
|

De Kock
Malicious Prosecution.

vs.

TJts.

—Reasonable and Probable Cause.—
Actual Malice.

Although the defendant was influenced by actual malice in
laying a criminal charge against the plaintiff, yet as he

had reasonable and probable cause, he was
answerable in an action for damages.
im.

—

Uys.

not

defendant falsely and

Plaintiff's declaration alleged that

maliciously, and without reasonable

held

and probable

cause, laid

a criminal information against plaintiff, charging him with
the crime of forgery, upon which charge the plaintiff had to
undergo a preliminary examination, when the charge was
dismissed.

Wherefore

plaintiff

claimed damages.

The defendant pleaded the general

issue.

was shown that there was considerable ill-feeling
existing between plaintiff and defendant.
One EoUand
owed certain corn to one Schabort, and at a meeting between plaintiff, Schabort, and one Van Schoor, an order
was written for the corn, it was alleged with Schabort's
consent.
Subsequently defendant got possession of the
order, and Schabort declaring his name had been forged,
defendant went to a Justice of the Peace, and stating that
he had had a great deal of trouble with his neighbour De
Kock, and that he would like to see De Kock punished,
made an affidavit charging plaintiff with the crime. At the
It

preliminary examination,

Van Schoor

explained the circum-

and stated he had written the order in Schabort's
presence. It could not be shown that defendant knew of
this when he made the affidavit.
stances,

Stockenstrom, for the defendant, at the close of plaintiff's
case, applied for absolution

from the instance.

185
Cole (with him Tennant), for the plaintiff, contended that
malice *oroved.
a case had been established. There was express
*
[Stevens vs.

Midland Counties Railway

Co.,

10 Exch. 356.)

De Villiees, O.J. Absolution from the instance must
be granted in this case, as the plaintiff has not, in my
opinion, proved want of reasonable and probable cause.
There is no doubt that the note was written by the direction of the plaintiff, and that EoUand did deliver up the
wheat upon the note being presented to him. Schabort
denied positively before the Magistrate that he gave De
:

Kock

authority to write the note.

When

it

came

to the

defendant's knowledge that this note had been written by

De
of

Kock's orders, and that Schabort denied all knowledge
and denied having given any authority to write it to
Kock, surely the defendant might reasonably come to

it,

De

the conclusion that a forgery had been committed, and he

As defendant had reaand probable cause, whatever malicious motives
prompted him, he cannot be held liable.

accordingly laid an information.
sonable

TiTZPATEiCK,

DwYEE,

J.

:

concurred.

J.,

I also concur.

ant acted as he did, not so
justice as for the
Stil],

It is evident that the defend-

much

to further the ends of
purpose of gratifying his own malice.

the law threw

its

who gave
when they acted

protection round people

information about the commission of crime,

upon reasonable and probable

cause.

Absolution from the instance accordingly, with
rPlaintiff's Attorney,

costs.

Buchanas.
De Kokte. J
~\

LDefendant's Attorney,

Oddtshooen Municipality

vs.

Edmeades.

—Dry and Water Erven.—JAability
ment. —Damages for non-supply of Water.

Municipality.

to Assess-

The town of Oudtshoorn consists of " dry " and " water " erven.
The Mvmicipal Begulations provided "that every erf
under cultivation, or for which water is required and

^^^^^

^

—-

De Kock
uys.

vs.
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demanded, and which shall he supplied from

the public

watercourse, shall he liable to he assessed for municipal

Held, that the Municipal Regulations must he
read in connection with the Municipal Ordnance under
ichich, they were framed, and v:ith the other Municipal

purposes.

Megulations,

and

that,

if so read, all the erven, whether

dry or water erven, were

Though each

rateable.

ivater erf was, by registered

title,

entitled to

a

share of the river water, where the water did not flow

down

any such erf in consequence of
and not from any default on the part of the
Municipality : Held, that no damages were claimable for
the watercourse to

drought,

the non-supply of water.1878.

Dec.

2i'

—

-

'

Jiunioipaiityus.

The plaintiffs' declaration set forth that defendant was the
owner of certain erven within the Municipality of Oudtshoorn, and alleged that such erven were liable to be rated
That the rates assessed thereon for
for municipal purposes.
the year 1877, amounted to £93 12s., which sum defendant
Wherefore plaintiffs prayed judgment for
refused to pay.
the said amount, and also for the further sum of £9 7s. 6d.,
as a charge for collection, being ten per cent, on the rates,
which was payable under and by virtue of Municipal Eegulation No. 70.
Defendant pleaded, first, the general issue. Secondly, as
to £58 4s. 2d., part of the rates claimed, and the charge for
Thirdly, as to the balance of
collection thereon, a tender.
the claim, that the erven upon which such balance of rates
were claimed were not liable to be assessed for municipal
purposes, in that they were dry erven, and not at all liable
and that during the period for which the
to assessment
assessment in question was made and rates levied, water
was required and demanded by the defendant in terms of
;

the 67th regulation, but notwithstanding the plaintiffs did

not supply the same from the public watercourse as by the

The defendant further claimed
£500 damages, in that, as owner of the

said regulations provided.
in reconvention

erven in question he was entitled to a share of water out
of the Grobbelaar's Eiver; and that in terms of the 4th
Municipal Kegulation, the plaintiffs (defendants in reconvention) had published a statement showing the hours

and

days during which the defendant (now plaintiff) was entitled

:
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to the use of the said water, yet the plaintiffs (now defendants) not regarding their duty in that behalf, neglected

and

^i^srs.^

Dec'. 21.

refused to supply the said water, whereby the defendant q^^^q^,
(now plaintiff) was prevented from irrigating and cultivating ^'^^J'^'j^ ''*
his land.

and

also the fact
water during
portion of the time to which he was entitled thereto ; but
alleged that this failure was not due to any negligence on
their part, but was caused by drought, and scarcity of water.
It was also alleged that defendant had failed to keep the

The

replication admitted the tender,

that defendant had not been supplied with

watercourse clear, and in consequence of his negligence the

water had failed to reach his lands.

The Municipality of Oudtshoorn comprised the farms
Hartebeeste Eiver and Grobbelaar's Kiver, and was watered
by the streams running on these farms. The conditions on
which the erven in the town were

sold,

and which conditions

were registered against the titles, provided that besides a
number of "diy " erven, not more than 500 " water'' erven
should be laid out ; and that every owner of a water erf
sliould have the full right to a r^th of the water of the
Grobbelaar's Eiver. Every proprietor was bound to keep
clean and in good repair his water furrow, leading the water
to

and past his

erf.

Among

the Municipal Eegulations were

the following

The Commissioners shall publish a statement in writing, . .
4.
showing the hours and days during which every proprietor or occupier of
a water erf shall be entitled to water for irrigation, etc.
67. Every erf under cultivation, or for which water is required and
demanded, and which shall be supplied from the public watercourse, shall
.

be liable to be assessed for municipal purposes.
68.

Every owner and occupier of an erf or house shall be liable to pay
that may be assessed upon the property of which he or she is the

all rates

owner or occupier.

The case was removed for trial to the Circuit Court at
Oudtshoorn, when evidence was taken before De Villiees,
C.J.; and the case was then removed back to the Supreme
Court for argument and decision.

The erven upon which

defendant tendered the rates were water erven, the other
erven were dry erven. Considerable evidence was given as
to the defective state of the

dam

in the river and of the

watercourses, and also to show that a severe drought had

—
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The material points are noted
judgment below.
Leonard (with him W. H. Solomon), for the plaintiif, con-

prevailed during the year.

18 j3.

in the

Dec. 21.

-

—

siunieipaiity

Edmeades.

Ds.

tended that all erven were rateable. Ihere had lormerly
i
-i
been a special water rate, but this had been done away with.
The rate was for general municipal purposes, not solely for
the supply of water. The non-supply of water to defendant's water erven was due to drought, not to plaintiff's
default, and there had also been contributory negligence on

ii-iii

the part of defendant in not repairing the watercourse.

him Jones and Innes), for the defendcontended upon the evidence that plaintiff had been
guilty of neglect as regards both the faulty catchwater dam
in the river, and the state of the municipal watercourse.
That the rate was intended mainly as a water rate, and that
dry erven should be excluded from the assessment, was
shown by the fact that Eegulation No. 67 mentioned only
water erven as being liable to be assessed. Defendant had
suffered very substantial loss from want of water to which
he was entitled. The water supply had not entirely failed,
but no water whatever had reached defendant's erven.
Upington, A.G. (with

ant,

Gur. adv. vult.

Postea (December 23)

De

:

Yilliees, C.J., in giving judgment, said

:

The

first

whether the defendant is liable for
municipal rates assessed by the Municipality of Oudtshoorn.
The defendant relies upon the 67th Municipal Eegulation,
which is as follows
" Every erf under cultivation, or for
which water is required and demanded, and which shall be
supplied from the public watercourse, shall be liable to be
assessed for municipal purposes."
Counsel has argued that
inasmuch as these erven for which water is required and
demanded are specially mentioned in these Regulations, the
intention of the framers was that none but such erven shall
be liable to pay. I think, however, these Eegulations must
be read with the Municipal Ordinance itself, No. 9 of 1836,
authorising these Eegulations to be framed, and this particular 67th section must be read with the other Eegulations
from which the fair inference is, that all immovable property
within the municipality of Oudtshoorn is liable to taxation.
question in this case

is,

:

—
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and that'the'object of the 67t]i section wasnot to exclude from
Deo. 21.
taxation erven which did not require water, or for which water
has not been demanded. Then comes the question, whether the p^^^^^,
plaintiffs in this case are liable upon the claim in reconven- ^m^p^^^

tion for damages, in not having supplied the defendant with
water, from the month of May, 1877, to the time the action

was brought. It appears that in April a demand was made
by the defendant upon the plaintiffs for water, and it also
appears that immediately after this demand was made, the
Municipality at once employed workmen to put the watercourse in proper order and give defendant such water as
could be given. It is now urged, however, that this waterbut it is proved in
course was originally badly constructed
evidence that Mr. Edmeades himself had taken over this
watercourse when it was first constructed from the proprietor,
and the plaintiffs raised no objections to its state. In June,
;

immediately after the demand was made, this watercourse
was placed in a proper order, and for two days in the week,
notwithstanding that this was against the Municipal Eegulations, the whole of the water was allowed to flow down the
western watercourse for the purpose of enabling it to reach
the defendant's place ; but, notwithstanding this, it never
reached his place at all. I am of opinion that the reason

why defendant

did not get his water was the great scarcity

of water during that time.

The evidence

of the witnesses

on this point is almost unanimous, that during 1877 there
was a very severe drought, such a drought has had not been
known for many years. But then it is urged that in point
of fact a great quantity of water flowed down the bed of the
river, owing to the improper construction of the dam.
The
witnesses who state, that, however, must have spoken only
of one particular point of time, because during the greater
part of the year 1877 I do not believe there was any bulk

of water flowing

down the bed

of the river.

One

of the

Commissioners says that when he wanted water for domestic
purposes, he had to dig holes in the bed of the river, and that
is hardly consistent with the statement that there was a
strong stream of water flowing down the bed of the river.
The leakage from the dam was only such a leakage as might
have been expected from a rudely constructed dam, and it
must also be remembered that Edmeades himself, while a
Commissioner, had not improved upon this dam, but was at all
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events at that time satisfied with

2S78.

Oct.

2.

Deo.

21.

.

fair share of

„ r-.Municipality Ds.

its

construction.

I

am

why the defendant

did not get his

water was owing to the drought.

The Municinow

convinced that the reason

pality did their best to supply him, and hence he cannot

claim damages for non-supply. The judgment of the Court
must be for the plaintiffs for the amount claimed witb costs.

FiTZPATEiCK,

J.,

and Dwyee,

Judgment accordingly

J.,

concurred.

for the plaintiffs as prayed, with

Costs.
~]
["Plaintiffs' Attorney, Dv Preez.
LDefendant's Attorney, Buchanan.J

"Van Niekeek
Servitude.

A

vs.

Wimble.

—Merger.—Beservation in Grant.

reservation in the grant of

a farm of

the right to the puhlia

in the nature of a personal rather
than of a real servitude ; and as there is no dominant
take fuel thereon,

to

and no

is

servient tenement, there can he

Where a portion of a farm, in

no merger.

the grant

of which there

is

a

reservation of a right to the public to tahe fuel thereon, is
sold

on the express condition that the purchasers shall

have the right of firewood to he cut only from a specified
place, such condition duly registered with the title is binding
upon the purchasers and his transferees.
1878.

2 3!

Van

Niekeric vs.
vviiiible.

The

plaintiff's declaration set forth

that he was the pro-

prietor of certain land in the district of Graaff Keinet,

as "

Do

known

That defendant, by himself and servants, on
the 1st October, 1877, and thence up to the commencement
of this suit, trespassed on the said land, and cut and carried
away trees and bushes growing thereon, whereby plaintiff
suffered damages.
Therefore he prayed judgment for £50
damages and for a perpetual interdict.
Defendant pleaded, except as admitted, the general issue.
Erf."

Then, specially that the lands known

as"De Erf"

originally granted on the 13th April, 1817,

were

by the Governor

;

:

191

Van der Berg, and that in such grant it was expressly
proyided that the fuel on the said land shall remain at the

to one

disposal of the public

had ever since

;

existed.

and that the servitude so created

The defendant then admitted

that

in the exercise of his right as

one of the public he did cut
down and carry away, as he lawfully might, certain trees
and bushes for the purposes of fuel, there being at that time
no other description of wood on the said land fit for fuel
and that the total value of such trees and bushes was £10
sterling

:

and that

in the said cutting and carrying

away

the least possible injury was done to the land on which they

were growing.
In replication the plaintiff admitted the original grant to

Van der Berg, but alleged that subsequently,

in or about

the year 1855, a portion of the said land was subdivided
into erven

by the then

proprietor, one AdendorflP, and the

erven sold by public auction subject to certain conditions,

said

and that the village of Adendorf was established upon the
that the defendant was registered proprietor
;
the said erven, and that he held the said erf
subject to the conditions of sale, the 5th of which was as
erven so sold
of one of

follows

one shall have a right to cut any wood on the ground of " De Erf,"
any way to injure the growing trees ; the owners of erven, however,
to have the right of firewood, whereby must be understood dry Ihornwood,
and that only on the left or east side of the erven, so far as the village

No

or in

extends.

And

that the defendant,

by virtue

of his proprietorship of

the said erf, subject to the said conditions, was now limited
thereby as to his right to t9,ke fuel from the said land, but
that notwithstanding he

committed the

trespass complained

of, in breach of all the provisions of the said 5th condition.
The only evidence produced consisted of the various deeds

of transfer

and documents contained in the pleadings.

StocJcmstrom (with him Leonard), for the plaintiff, contended
that the right reserved in the original grant referred only to
dried wood which might be taken by any traveller for his
personal use, and did not confer any right to go on the farm
and cut growing trees and carry them away. There was
further a merger or release of the original servitude by the

subsequent contract of sale of the erven.
2

&

3

;

MacMdm/,

(Grotius, 2, S7,

p. 164).

Vol. VIII.— Pakt IV.

^

"'s.
-

Van

m-

liitkerk

™
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M
2 3."

vanNiekerkOT.

{m\h him

^°^^

Innes), for the defendants, submitted that

his rights as one of the public could not be limited

by the

subsequent Sale of a portion of the property. The original
grant contained a reservation, and did not create any servitude.
The subsequent conditions of sale were no release,

but created a new servitude ( Voet, 8, 4, 14). The reservation
in the grant conferred the right of cutting growing trees
(Meintjes

vs.

Oberholzer

and

Munieipality,

Gfaaff-Reinet

3 Searle, 265).

Cw.

adv. vult.

Postea (December 23),

De

—

The
in giving judgment, said:
damage for trespass, which consisted in
the defendant cutting some fire-wood upon the plaintiffs
Villieks,

O.J.,

declaration claims

farm

"De

Erf," situated in the district of Graaff Eeinet.

set up is, that under the original grant of the
farm " De Erf," tbe public have a right to cut down wood on
the place for the purpose of fuel, and that defendant as one
of the public had a right to cut fuel on any part of the farm.
The reply is, that it is quite true under the original grant the
public have this right, but the defendant has been deprived
of that right by virtue of certain conditions of sale which
were made at the time when the farm was cut up into lots
and transformed into a village of Adendorf and that the
defendant having taken one of these lots, was bound by the
conditions of sale made at the time, which were duly
registered on the transfer deeds of the erf-holders.
I must
say at once that I cannot agree with the argument of Mr.
Stockenstrom that in this case there has been any merger of
the servitude at all. This right of cutting fuel was one of
those rights such as tbat of outspan or using trekpaths which
a paternal government in former days reserved in these

The defence

;

grants for the benefit of the public, especially the travelling
public,

and which

as being binding

more than once recognised
upon the grantee of the land and his

this Court has

successors in title {Meintjes vs. Oberholzer, 3 Searle, 265).

But

was of the nature of personal rather than a real
There was no dominant tenement and there could
therefore be no question of merger.
Some of the public
purchased erven forming part of the servient tenement on
it

servitude.
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condition that they and their successors should be restricted
in their right of cutting fuel to a particular portion of the

farm.

This condition

is

binding upon them, and

upon their successors in title. It is quite possible
might have been sold for much larger sums
but for this condition, and these people having taken the
erven with the full knowledge that the servitude existed, are
bound by it ; and they cannot now insist upon cutting wood
upon any other part of the property than that indicated by
The defendant admits that he cut
the conditions of sale.
the
value
of £10, and the judgment of the
wood
to
down
that amount with costs.
therefore
be
for
must
Court

that these erven

J.,

and Dwyeb,

Judgment accordingly

J.,

concurred.

for plaintiff, for

£10 damages, and

an interdict restraining the defendant from cutting
wood on the right side of the erven.
for

rPlainliff '8 Attorneys,

Eeid & Nephew.

LDefendanf 8 Attorneys, Fairbridge, Abderne,

"1

& Scanlen.J

" 3.
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