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Plaintiff AND Defendant. — See Arrest/undandss causa

AbsbStbe Husband.
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Accommodation Bill.
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Provisional Sen-

'

teooe.

Act No.
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— See Practice. Trial by Jury.
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1854.
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20, 1856, sec. 54.
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—
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Prescription.
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1864.— See Quit Bent.
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—
1870. — See Divisional Council.
1874. — See
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Action. — In forma pauperis. See Pauper.
Delivery.
— See
Eight
Agent. — An assignee under a deed of assignment held
4,

7,

See Divisional Council.
1865, sees. 13, 15.
1865. See Land Beacons Act.
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Practice.

30,

of.

Trial

Cession.

liable for the
'

by a sub-agent appointed by him,
such appointment not having been rendered necessary by any
Gertenbach and Bellew vs. Mosenthal
special circumstances.
misappropriation of moneys

.

..
..
and others ..
Where a person undertakes a

..

..

..

..

'

88

..

gratuitous mandate, he cannot be
of consideration as a defence to an action

allowed to set up want
for misfeasance in the execution of the mandate.
i.
..
..
SeeretaryvB. Davidson ..

Contempt of Court.
Antiquity of Debt. See Provisional

The Colonial
..

.,

'

131

See Magistrate.

Note.

Sentence.

Promissory

—An award

will not be set aside because it may vary
from a former rule of Court on a previous award between the parties, where the submission is sufficiently wide to
give the arbitrators full power to deal with the whole of the
disputes between the parties. Benehe vs. Schoeman ..
..
Where certain clauses of an award which are bad are not so
closely connected with the rest as to affect the validity of the

Akbitration.
or depart

whole of the award, -but are clearly separable, so that they

may

J37

VI

PAGE

may

be expunged, and the rest of the
award allowed to remain good, and be confirnied. BeneJee vs.
lie

rejected, sucli clauses

137
..
Schoeman ..
..
..
..
..
.,
..
Akbitbation. Where it was alleged but denied, that irregularities
had been committed, and evidence heard ex parte, but such irregularities were not objected to, and the injured party took up
the award and paid the arbitrator's fees, the Court refused to set
a-ide the award on the ground of the said alleged irregularities.
190
Chabaud and Son vs. Mackie, Dunn, & Co.
..
..
..
Akebst. See Civil Imprisonment. Bail.
— Of judgment. See Practice.
rtrNDANB.aE CAUSA JLtEiSDioTlONls.
A rule nisi granted for the
arrest of property in this Colony belonging to a non-resident,
at the instance of an absentee piaintiff, fundandss causa jurisdictionig, in a suit where the cause of action arose beyond the
Colony.
Wilhelm vs. Francis ..
..
..164
..
..
Can a person not subject to the jurisdiction of the Court be sued
by edictal citation before jurisdiction has been first founded, by
attachment or otherwise ? [Not decided.] Pate vs. Ferguson
188
Where the plaintiff and defendant resided and were out of the
jurisdiction of the Court, and the contract between them was
entered into beyond, and was not to be performed within the
Colony, the Court refused to order the attachment of assets
belonging to the defendant within the Colony, for the purpose
of founding jurisdiction,
Wilhelm ya. Francis..
..
„ 216
Assignment.— See Agent.
Attachmbkt.— See Contempt of Court. Arrest. Execution.
Attestation. See WilJ.

—

—

—

.

—

•

Attokney.

—
—Where during the hearing of a case

it appeared that an
attorney of the Court had been guilty of serious mi^conduct, the
Court suo motu oidercd notice to be served upon the attorney,

calling

upon him

off the roll or

to

shew cause why he should not be struck

suspended from practice.

Trustee of Pretorius vs

B

A.

AucTioNEEK.— The

205
conviction,

by a Magistrate, of an auctioneer

holding a wine and spirit license to

sell at the Parade, for contravening the 25th section of Ordinance No. 9, 1851, by sellin<'
wines and spiiits by auction at the premises of a licensed dealer

quashed on review. Sayle
See Arbitration.

AwABD.

vs.

Jones

—

..

..

„

__

jq

—

An application on notice of motion, for an order to compel
the Sheriff to jiay the deficiency on a writ of execution, in a suit
in which the defendant had been arrested and released on in-

Bail.

sufiicient bail, refused.

Bank Account.—See
Bkacons.

—See Land Beacons' Act.
—Delivery, actual

Bill of Exohakge.
toi

Eoeffman

vs.

Meyer and another

..

Insolvency.

or constructive, is essential
transfer the ownership of property in a promissory note
or

42

vu
PAGE
and the mere indorsement of the document
without such delivery is not sufficient to pass \hs dominiwm^
Mills & Sons vs. Benjamiris Trustees
..
..
..
..
Bill of Exchange. In the cession of a bill of exchange, the
cession of the right to recover the amount from the party liable
of exchange,

bill

—

is

not complete without delivery of the

On a

bill itself.

Ihid.

defendant in a provisional case denying the signature to a

of exchange purporting to be signed

bill

115

ship, the Court fixed a

day

on behalf

of a partner-

take parol evidence

to

;

and

after

hearing the witnesses called by the plaintiff and the defendant

on the ground that no
doubt had been thrown upon the genuineness of the signature.
Louw yi. Harris & Freeman
..
..
..
..
..
Bills op Lading. The judgment of the Supreme Court in the case
of Union Steamship Co. {limited) vs. The Table Bay Dock and
Breakwater Management Commission (reported in Buch. Bep.,
187S, p. 110), confirmed on appeal by the Privy Council.
..
..
,.
IfhilUps. and others ys...Graham and. others
Bond. Wnero the Government sued upon a bond, entered into by
the defendant and his sureties to secure the due performance by
ihe defendant of certain public duties, and alleged several breaches
respectively, gave provisional sentence,

143

—

Ill

—

of the covenants of the bond,

among

others a neglect of duty in

duly accounting for and paying over all moneys received by
the defendant ior the use of the Government, whereby the
Government had been greatly damnified and injured iu a large

not.

sum
sum

of
:

money, and the

ffeld,

—on

plaintiff

prayed judgment

for the said

exception taken, that a plea of the lapse of

eight years since the time the alleged causes of action accrued,
afforded no answer

to the action.

Southey and others

Where

..

provisional sentence

for the principal

ment was given

and
for

Colonial Government vs.

..

..

..

..

..

140

was claimed upon a mortgage bond,

interest at the rate of six per cent., judg-

the interest only, at the, rate reserved in the

bond, although notice had been given to the debtor, Rnd acknowledged by him, that since the passing of the bond the interest
had been raised to six per cent., and that rate of interest was

claimed in the summons.

Hiddingh

vs.

Groenewald

..

..

157

Breach of Conditions.—:See Bond.

—

^The valid cession of a right of action, completed before the
insolvency of the cedent, entitles the cessionary to the full
benefit of it, notwithstanding such subsequent insolvency.

Cession.

..
..
..
& Sons ys. Benjamin^s Trustees ..
In the cession of a bill of exchange, the cession of the right to
recover the amount from the party liable is not complete with-

Mills

out delivery of the bill itself. Ibid.
^Where under a charter-party entered into here, a
vessel engaged to proceed to Calcutta, and there to load a cargo

Charteb-pakti.

—

to be brouglit to

and delivered

at a Colonial port, " the freight to

be paid on unloading and right delivery of cargo, in cash,

less

115

VIU

PAGK
funds to he advanced to the captain in Calcutta, if required, by tbc
cliarterer's agents, not exceeding £250, subject to 5 per cent,
commission, with, interest and insurance," and money was thereupon advanced by the charterer's agent in rupees, the currency
at Calcutta : Seld,
that in the settlement of accounts at the

—

Cape, the rupees advanced were to be reckoned at their current

value at Calcutta at the time
Is. Id.

each and not at

Ooodliffe,

Smart,

—

&

when the advance was made, viz..
nominal value. Ash vs.

2s. each, their

Searle

..

..

..

..

..

242

Chabtek-paety. Is there a custom of merchants at the Port of
Cape Town, for the Charterers of a vessel to charge commission
on freight earned ? [Not decided.] Ibid.
Cheque. Drawn by Trustee. See Insolvency.

—

Civil Impeisonmbnt.

—Where

a debtor detained in prison under

n,

writ of civil imprisonment surrenders his estate as insolvent, the
detaining creditor must have notice of any application for the

under section 22 of Ordinance No.

release of the insolvent,

1843.

6,

InreSchenk

8

Codicil.— See Will.
Collation.

—All debts due by the

ships paid
tion,

by the parent

for

although such debts

Marais..
..
Community op Peopeety.

and surety-

may have been incurred and payments

made at a time beyond the
•vs.

child to the parent,

the child, can be brought into collaperiod of prescription.

..

..

..

Van Beerden

..

— See Husband and Wife.

..

— See Liquidation.
— Breach See Bond.
Confession and Avoidance.— See Pleading.
Consanguinity. — See Will.
CoNSTiTUTUM PossESSOEiuM. —A constitutiim possessorium

..

92

Company.

Condition.

of.

be presumed unless

is

not to

existence necessarily follows from the
other circumstances of the case. Mills & jSons vs. Benjamin's
Trustees

..

..

—

its

..

..

..

..

_,

_

j^jg

Contempt of Coukt. Where an order of Court had been granted,
calling upon the executors dative of an estate to file their account,
the Court refused to order a writ of personal attachment for
contempt of Court to issue for disobedience, at the instance of
a person not a party to the

first order.
[Fitzpatbick, J.,
Executors of Renslurg
..
..
..
Where in a quasi-criminal case in a Magistrate's Court, an
agent had tendered money into Court to settle the charge,
which
diss."]

Taute

ys.

money was placed on the clerk's table, but the charge was
not
withdrawn, but the accused was convicted and sentenced,
and
the agent thereupon re-possessed himself of the
money, and,
after being warned by the Magistrate so to do,
refused to restore
the money, and was thereupon charged with contempt
of Court
and

fined, the

diss.] sustained

Supreme Court on Appeal [Pitzpateick

15

-

J.

the decision of the Magistrate. In re Honeylorne
CoNTBACT.— Penal Clause.— The plaintiff contracted to
enter the
service of the defendant, the manager of a
dramatic compapy

145

IX

PAGE
and

to play certain parts tliat miglit

certain salary

;

and

it

was

be allotted

to her, at

&

also stipulated that the plaintiff should

be boxmd by and duly observe the printed rules and regulations

company as far as they were consistent with the agreement, and be subject to the several forfeits or penalties therein

of the

specified:-

The-plaintiff entered the service,

and afterwards

re-

fused to play a character for which she had been cast, on the

ground that it did not come within the terms of her agreement,
and the defendant thereupon dispensed with her services. The
plaintiff sued for damages for wrongful dismissal, and contended
that at most she was liable only to be fined under the rules and
regulations of the'
diss.']

company

;

but

it

was Held,

— [Dbnyssen,

J.,

that the clause of the regulations empowering the defend-

ant to impose a fine, was a penal obligation, in its nature accessory to the principal obligation, and did not take away from the
defendant the right to cancel the contract on the plaintiff's
refusal to perform her part of it.. Palmer Ya. Boebuch
,.

Contract.

74

— See Pleading.

— Costs

Costs.

given on review against an inspector of police in a
by him against an auctioneer for contrave-

prosecution instituted

ning the Wine and Spirit Ordinance, the majority of the Court
holding the prosecution to have been vexatious and unfounded.
Sayle vsi-Jones
..
..
..
..
..
..
..

In a case conducted pro Deo, the Court may, in

-.

10

its discretion,

award costs to be paid out of ihe money recovered in the action.
Mathys rs. Hart
Where the plaintiffs in an action to declare a will null and
void failed, costs were not allowed to come out of che estate, but
were given against the

plaintiffs,

39

the suit not having been

rendered necessary by any ambiguity in the will or other act of
the testator. Le Sueur vs. Le Sueur
..
..
..
..

153

Costs of a notarial proteslf of presentment will not be allowed in

a provisional case against the maker of a promissory note, where
the note is made payable, not in the body of the note but only

Hodgson & Co. vs. Nefdt
damages for assault, &c., tried before
a jury, one farthing damages only was awarded, the Court
ordered judgment to be entered for the plaintiff for the nominal
damages recovered, but directed each party to pay his own costs.
..
Marillac ITS. Lippert
..
..
..
..
..
A plaintiff, who had left the Colony without the intention of
returning, and become a resident in the Transvaal, and had no
in the margin, at a particular place.

Where

163

in an action of

200

property in the Colony, ordered to give security for costs before
..
Steyler vs. Tonkin
..
taking further proceedings.
Divisional Council rates for the year are not payable
on Crown lands leased after the day on which the Divisional

Cbown Lands.

241

—

Council has assessed its rate on the immoveable property in the
but before the date fixed by the Council for the pay-

district,

ment

of the said rate.

Brown

..

..

Divisional Council of Queensfown vs.
.,

•

••

•

•

..

'

48

PA»B

—
—

Curator. See Lunatic.
Custom. See Prescription.
Custom op Port of Cape Town. Is there a custom of merchants
at the port of Cape Town for the charterers of a vessel to charge
Ash vs.
commission on freight earned?
[Not decided.]
••
..
..
..
..
Ooodliffe, Smart, & Searle

—

—

242

—

Damages. Nominal. See Costs.
Declaration. See Pleading.
Defamation. A statement made by a niemher

—
—

of a

Chamber of Com-

merce concerning a person applying to be admitted a member of
the Chamber, at a meeting held for the election of members, is a
privileged communication, and in the absence of malice, is not
Foord-vs. Goodliffe

actionable.

Where

in an action of

damages

..

for

..

.,

a

libel

..3 7

..

published in a news-

and a plea
comment, pleaded that the words complained
of were published without malice, and upon an occasion and
und,er circumstances which justified the publicaiion, and the
plaintiff had joined issue upon the plea, the defendant cannot
afterwards upon motion be compelled to give particulars of the
occasion
and circumstances relied upon.
Paterson vs.
McLov^hlin and others ..
.,
,.
..
..
..
Defendants. -Misjoinder of. See Plending.
Delivery. Delivery, actual or constructive, is essential to transfer
the ownership in a promissory note or bill of exchange, and the
mere indorsement of the document without such delivery is not
sufficient to pass the dominium.
Mills & Sons vs. Benjamin^'
paper, the defendant,, together with the general issue

of fair and honaflde

—

—

—

Trustees

The

..

..

..

..

..

..

..

..

valid cession of a right of action, completed before the in-

solvency of the cedent, entitles the cessionary to the full benefit
it, notwithstanding such subsequent insolvency.
Ibid.
In the cession of a bill of exohanae, the cession of the right to

of

recover the

amount from the party

delivery of the bill

itself.

liable is

not complete without

Ihid.

A

constitutum jpossi-ssorium is not to be presumed unless its
existence necessarily follows from the other circumstances of the
case.
Ibid.

A person who

has the lawful possession of a thing

delivery merely

by

virtue of his

own

intention,

may

efifect

express or

implied, to hold the thing in future. as agent for another, but
the dominium does not pass if the possessor intends to perfect

the transfer by a physical delivery
Denial of Signature. See Practice.

—

—

—

of the thing.

Ibid.

Directors. Advances by. See Liquidation.
Discovert. Where in an action of damages for a libel published in
a
newspaper, the defendant, together with the general issue and
a
plea of fair and bona fide comment, pleaded that the words
complained of were published upon an occasion and under
circumstances which justified the publication, and the plaintiff
had

—

82

115

XI

PAGE
joined issue upon the plea, the defendant cannot afterwards,

upon motion, be compelled to give particulars of the occasion
and circumstances relied upon. Paterson vs. McLougUin and
others

..

..

..

..

..

..

..

..

—Where the executrix of the deceased maker of certain

82

Discovery.

was sued on the promissory notes, and prohad been refused (it appearing that the notes
were accommodation bills, and it being uncertain from the affidavits whether the notes had been given for the accommodation of
Ijromissory notes

visional sentence

the plaintiff or of the deceased), and pleadings were filed
jiriucipal case,

in

the

the Court refused on motion to order the plaintiff

to furnish the dates and amounts of the several notes for which
be had, on provision, stated that the notes sued upon were
renewals. Executrix of Beyers -vi. Fiton
..
..
..
Divisional Coukcil, Divisiorftil Council rates for the year ^re not
payable on Crown Lands leased after the day on which the
Divisional Council has assessed its rate on the immoveable property in the district, but before the date fixed for the payment
of the said rate. Divisional Council of Queenstown vs. Brown
A Divisional Council has the right to enter on lands held upon

—

——

.

quit-rent tenure, and to take

away gravel

48

for the repair of public

Divisional Council of the Cape vs. De Villiers
..
Semble, If the gravel be taken from quit-rent land which had
beep improved by cultivation, irrigation, or otherwise, the owner

roads.

169

105

—

would be entitled to compensation, under section 12
Act No. 9 of 1858, to be estimated in the manner provided

of the land

of

by that

section.

Ibid.

A Divisional Council
the seat of

to. declare

has no power, under Act No. 4 of 1865,
members vacant, on the ground

oiie of its

that he ceased after his election and admission as a member to
possess the property qualification required by the 13th section
of the Act.

A

Shaw

vs. Divisional

2, with the duty of assessing
moveable property within the

paying

Council of Clanwilliam
..
10, 1862, section

by Act No.
and levying a

Divisional Council charged

its

division,

rate

upon the im-

the

for

179

purpose of

proportion of the sub-guarantee for railway pur-

imposed upon the Division by Act No. 20, 1857, is not
perform that duty on the ground that
no properly audited account of the expenditure upon the railway has been submitted to it. [Denyssen, J., rfsss.] Cajpe
..
..
..
Divisional Council Ys. Colonial Government
poses,

justified in refusing to

PoG.

—The defendant, who had
to.be vicious, to drive

set certain dogs,

away an

worried the bird to death

:

ostrich,

known by him

and the dogs caught and
damages for the

//eZcZ,— liable in

..
value of the bird. Sheard \s. James
The defendant, who resided on a farm held in undivided shares,
jffeld,—VAUe to the plaintiff, who resided on the same farm,
pasture lands of
for the value of an ostrich killed on the common

the farm
Petersen

by a dog belonging
.,

••

.•

231

not

to the defendant.
••

••

••

101

Serfontyn vs.

103

xu
Domicile.

— See Jurisdiction,

Dominium.

—See Delivery.

is not competent, under the 2nd Bule of
August, 1874, for a single Judge in Okambers out

Edictal Citation. -"It
Court of

7tli

of vacation, to order a process of edictal citation to issue, and to

—

such order can be
mode in which it is to be served
made only by the Supreme Court or Eastern Districts' Court.
direct the

Pate

;

Ferguson

vs.

.,

.

.

.

.

.

. .

188

Can a person not subject to the jurisdiction of the Court be
,sued by edictal citation before jurisdiction has been first
founded, by attachment or otherwise ? [Not decided.] Ibid.
Election of Trustee. See Trustee. Insolvency.
Emancipation-.

—
—See Minor.

—

Endoesembnt. See Bill of Exchange. Promissory Note.
Equity. The Supreme Court is a Court of Equity as well as a
Court of Common Law, but it can administer equity only so far
as it is consistent with the principles of the Eoman-Dutoh Law.

—

Mills

&

Sons vs. BenjamirHs Trustees

Estate Funds.Evidence.

..

..

..

..115

—See Insolvency.

— A statement

voluntarily,

is

to

a police constable

made by

a prisoner

admissible in evidence at the trial against such

no caution bad been given to the prisoner
making the statement. Queen vs. Witteboy .,

prisoner, although

previous to bis

£7

Oral evidence not admissible for the interpretation of a clause

whereby the testatrix " nominated and appointed her
son to be her sole and universal heir, and on his death his
lawful descendants by representation."
Lint, Curator of
in a will

-

Boman,

vs.

Zipp

..

..

— See Pleading.
Exchange. — See Charter-party.
Execution! —^Where the lessor

..

..

..

..

..

181

Exception.

of a fai-m recovered

judgment for
and sued out execution and
attached certain property upon the farm belonging to a third
party, and such third party brought an action to recover
the property so attached : Held, upon exception, that a plea
justifying the attachment under the judgment was bad and
insufficient in law.
SheepersYS. Vigors, N.O., and Hughes
..
Executor Dative. Where an order of Court had been granted,
calling upon the executors dative of an estate to file their
arrears of rent against his tenant,

—

—

201

account, the Court refused to issue a writ of personal attachment
for contempt for disobedience, at the instance of a person not a

party to the

pER^ NATUEiB.

first order.

Taute vs. Executors of £ensiurg

..

—

See Monkey.
FiDEi-CoMMissuM.— The true meaning of a clause in a will, whereby
the testatrix " nominated and appointed her son to be her sole
and universal heir, and on his death his lawful descendants," is
that in case the son dies before- the testatrix, his descendants
are- to take his place as. her heirs, but. in case he
survives the

15

XIU
PASE
testatrix

he succeeds as her

heir,

unburthened with

s.

fidei-com-

missum

in favour of his children or other descendants.
Lint,
Curator of Boman, Ys. Zipp
..
..
..
..181
..
Fidei-commissum. Where a mutual will of husband and wife gave

—

the surviyor a

life

interest in the joint estate,

and

after the

death

of the survivor directed the whole estate to go to the children
equally, and the will stated, "we do hereby entail and burden
-7i'\V[x

fidei-commissum the inheritances forthcoming

said children under

and by virtue of

this will,"

to our afore-

and directed the

executor to pay to the said children " the annual interest of
their inheritances,'' but the will made no reference to any
person in whose favour or on whose 'hehali s, fidei-commissum or

—

was created: Held, that on the death of the survivor
the children were entitled to be paid their shares out of the
eptail

estate free and unincumbered.
Drew vs. Executor of Drew
F0NEBAL Expenses. A creditor on an insolvent estate for funeral
expenses, who has proved his claim, cannot sue the trustee for
the amount due to him, before the liquidation and distribution

203

—

account has been

General

Issue.

filed.

Tiffin vs.

—Where the general

Harsant, Trustee of Franks

50

issue only

is pleaded to a claim
ownership by the defendant
of the land ove't which" the alleged ttespass'was committed, is
admissible only for the purpose of arriving at a proper decision
on the amount of damages to be awarded. Stadler vs. Hugo ..

for

damages

The

for trespass, evidence of

plea of the general issue in

an action

for

7

a right of way,

puts the plaintiff to the proof of his case, and

is not,

as in

England, a denial of any obstruction but not of the right of
way. Matters of confession and avoidance must, however, be
specially pleaded.
Peacock vs. Hodges ..
..

Government Officer.

an action to recover a certain sum of
money, with an alternative prayer for an account, brought
against a Government officer whose duty it was to receive and
account for public moneys, exceptions to the declaration that it
did not appear whether the action was for a breach of a special
contract or for negligent discharge of an implied duty, and that
the facts alleged did not disclose how the said duty was created,
sustained.
..
The Colonial Secretary vs. Davidson
..

Husband and Wife.

;

65

— In

.

131

—

Provisional sentence granted against husband
and wife married out of community, on a promissory liote signed
..
..
..
by both. Smuts, Louw, & Co. Ys. Ooetzer
Where husband and wife had been married in community of
property, and the husband suddenly disappeared without any
known reason, ap,d inquiry ba4.been made without success, and
he was supposed to be dead, the Court allowed one-half of the
capital of certain moneys in the hands of the Master of the
Supreme Court, aud the annual interest accruing on the remainder, to bo paid over to the wife, the money having been
brought into community by the wife, and the husband having
..
..
..
been absent eleven years. Jn re Nelson

65

130
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Husband and Wife.

— A wife

cannot be appointed curator of the
person of her lunatic husband, though she may be allowed the
••
..
management of the property. In re De Jager ..

228

See Will.

—

Imprisonment. See Arrest. Civil Imprisonment.
Indoeser. See Promissory Note. Provisional Sentence.
Injuria Verbaijs. See Defamation.
Insolvency. It is not sufficient ground upon which a creditor can
oppose the sequestration of an estate as insolvent, that he had
obtained a judgment and had attached certain assets. In re
McLeod & Co
..
Where there is competition for the ofiSce of trustee of an insolvent estate, and one candidate receives the majority in number
of the votes of the creditors, and the other the majority in value,
no election takes place ; and the appointment of both candidates
by the Magistrate is invalid. Oraham & Oxer vs. Caldecott ..
Where an imprisoned debtor, who is detained under a writ of
civil imprisonment, surrenders his estate, the detaining creditor
must have notice of any application for the release of the insolvent, under the 22nd section of Ordinance No. 6, 1843.
In
re Schenk .,
..
..
..
..
..
..
..
A creditor on an insolvent estate for funeral expenses, who has
proved his claim, cannot sue the trustee for the amount due to
him before the liquidation and distribution account has been
filed.
Tiffin -vs. Earsant, Trustee of Franks ..
..
..

—

—

—

..1

^

•

Where a

creditor received

payment

4

8

50

of a promissory note from

the maker, shortly before the surrender of the maker's estate,
and the creditor had hand fide given up the promissory note to
the maker, and the Court had found that the payment was an

undue preference made with the intention of preferring the
indorser of the note (who bad since assigned his estate), and
directed the creditor to refund the amount paid to him on receiving from the trustee of the insolvent estate of the

maker a
guarantee of indemnity under the 90th section of the Insolvent
Ordinance, and the creditor sued on the indemnity bond, the
Court inquired into the position of the indorser at the time the
note becaine due and was paid and given up, and gave judgment
the amount which at that time he might have
Friedlander vs. Thome's Trustee
The valid cession of a right of action, completed before the in-

for the creditor for

recovered from the indorser.

72

solvency of the cedent, entitles the cessionary to the full benefit
of it, notwithstanding such subsequent insolvency. Mills &

Sons
>

vs.

Benjamin's Trustees

The confirmation

..

.

.

.

_ _

^^5

of a liquidation account

and plan of distribution, which on the face of it mentions a certain debt which
has
been proved by a creditor, but contains no award of dividend to
the creditor on foot of his claim, does not afford the defence
of
res judicata to an action to expunge altogether the proof
of debt

made by such alleged

creditor.

Patereon

vs.

Umzinto Sugar Co.

160
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—Where the defendant

PAGE
in a suit tendered,

of Court paid into Court a certain

and by order

sum of money, and the plaintiff

did not accept the tender as sufiBcient, but recovered judgment
for

a larger amount, and after judgment and while the money
still in Court the defendant's estate was sequestrated as in-

was

—

Hdd, that the money paid into Court did not pass to
the trustees of the insolvent estate, but had vested in, and was

solvent

:

at the disposal of, the plaintiff in the action.

Trustee of

Bouhaixva. Breda's Curator
..
..
..
The transfer by a bank of the funds of an insolvent

..

estate

De
..

196

from

the account of the estate to the private account of one of the

upon cheques signed by one trustee only, without
bank knowing at the time of
sijch transfer that the money had been deposited by such trustee
on behalf of the estate, is no valid payment by the bank to

two

trustees,

the consent of his co-trustee, the

the trustees of the insolvent estate of the funds of the estate

which had been deposited in the bank. Maraii Trustees vs.
Liquidators of the Queenstown Bank
..
..
219
...
..
All cheques for the payment by a bank of money belonging
to an insolvent estate, are required by the 100th section of the
Insolvent Ordinance truly to express the cause of such payment,

and the name of the person in whose favour the cheque is drawn,
and to be signed by all the trustees, or by one of them for
himself and co-trustees and the bank may refuse to pay cheques
unless signed by all the trustees, or require the production of a
power from the co-trustee before paying cheques signed by only
;

one trustee. Ibid.
The non-proof by a creditor of his claim on the estate of an
insolvent debtor does not deprive such creditor of the right to
set-off his claim against a debt due by him to the insolvent.

Oammer's Trustee

vs.

Sahan Joseph

..

..

..

..

229

—Where provisional sentence was claimed upon a mortgage

Interest.^

bund, for the principal and interest at the rate of six per cent.,
for the interest only at the rate reserved in

judgment was given

the bond, although notice has been given to the debtor, and
acknowledged by him, that since the passing of the bond the
interest had been raised to six per cent and that rate of interest
..
was claimed in the summons. Hiddingh vs. Oroenewald
Intebpbetation op Wills. See Evidence. Will.
,

157

—

—

Judge. See Jurisdiction.
JuBlSMCTiON''-A single Judge in Chambers out of vacation cannot,
under tbe 2nd Bule of Court ef 7th August, 1874, order process
of edictal citation to issue, and direct the mode in which it is to
be served. Such order can be made only by the Supreme or
Eastern Districts' Courts. Pate vs. Ferguson

Can a person not subject to the jurisdiction of the Court be sued
by edictal citation before jurisdiction has been first founded by
.

attachment or otherwise ? [Not decided.] Ibid.
Whore the plaintiff and defendant resided and were out of the

188
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and the contract hetween them was
beyond, and was not to be performed within, the

jurisdiction of the Court,

entered into

Colony, the Court refused to order the attachment of assets
belonging to the defendant within the Colony, for the purpose
..
,.
Wilhelm vs. Francis
of founding jurisdiction.

.

216

.

Jury.

— See

Practice.

Trial

by Jury.

— See Defamation. Pleading.
Beacons Act. — The Supreme Court,

Justification.

Lakd

in cases

coming before

in the first instance, involving disputed land beacons, will

it

recognise and be guided

by

the rules laid

down

in the Land,

Beacons Act for the Commissioners to observe in determining
Mouton ys.Van der Merwe
..
cases of disputed beacons.

—See Crown Lands. Execution.
Legitimate Poetion. — From the legitimate

18

Lease.

may

portion all

payments

be deducted which can be made the subject of collation.

Van Heerden

vs.

All debts due

by

Marais

..

..

..

..

92

..

the child to the parent, and suretyships paid

by the parent for the child, can be brought into collation, although such debts may have been incurred and payments made
Ibid.
at a time beybnd the period of prescription.
LiBEE. See Defamation.
License. See Wines and Spirits Ordinance.
Liquidation. The Directors of a Company now in liquidation,

—

—

—

made londfide by them to the
Company, concurrently with the other creditors of the Company.
Standard Banh vs. Liquidators of Cohb & Co. ..
..
..

allowed to rank for advances

186

—

Liquidation and Distribution Account.- See Insolvency.
Lunatic. A wife cannot be appointed curator of the person of I'er
husband, though she may be allowed the management of the

—

InreDeJager

property.

..

..

..

228

..

..

—

Magistrate. Where in a quasi-criminal case in a Magistrate's
Court an agent had tendered money into Court to settle the
charge, which money was placed on the clerk's table, but the
charge was not withdrawn but the accused was convicted and
sentenced, the agent was not justified in re-possessing himself of
the money, although the Magistrate erred in judgment in allowing it to be received. And where such agent, after being warned
by the MagistratjC to do so, refused to restore the money and
was thereupon charged with contempt of Court and fined, the
Supreme Court on appeal [Fitzpatrick, J., diss.l sustained
the decision of the Magistrate. In re JHonfybprne
..
..
Magistrate's Cases Reviewed
..
..
..
..
..

Mandate.
Minor.

—See

145
53

,

'Agent.

—A minor,

about eighteen years of age, whose father was
living apart from his mother for some
time, and also carried on his trade or calling of blacksmith for
his own benefit, held to have acquired a persona standi in.
dead, and

j'udicio,

Vos

who had been

and

liable in

an action for moiiey lent.

^

-

Cairncross vs.
K
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Misjoinder op Defendants.— See Pleadin?.
Monkey. Tn an action for damages for personal injuries caused by
a monkey, it is not necessary to prove previous knowledge of

—

mischievous propensities.

Mortgage.

Beatty vs. Dondly

— See Bond.

Mutual Will.— See

Will.

Necessity.- Right of way by.— See Eight
Neighboues' Eoad.
Nominal Damages.

61

— See Bight of Way.

—See

of

Way.

Costs.

Notarial Protest.— In an action against the maker of a promissorj^
note, made payable at the place of business of the plaintiff, no
notarial certificate of presentation

Mylurg
..
Where the maker

..

..

is

necessary.

.,

..

of a promissory note

is

Schaffner vs.J

_,

,^

__

14

sued for provisional

sentence, and the note

is made payable, not in the body of
the note but in the margin, at a particular place, a notarial
protest of presentment for payment is not necessary, and the
costs of such protest will not be allowed.
Hodgson & Co. vs.

Nefdt

163

— S^e Will.
Notice op Trial. — See Practice.
Oral Evidence. — See Evidence.
Notarial Will.

Ordinance No.

1843, sees. 27, 28, 40, 90; 100, 112, 113,

6,

122.—

See Insolvency.

1845.— See Will.

15,

—See Wines and
Ordinance.
— The defendant, who had
known by him
not
be
away an
and the dogs caught
and worried the bird
death, Eeld, —
damages
the
9,

1851,

sec. 25.

Spirits

Ostrich.

set certain dogs,

to

vicious, to drive

ostrich,

to

value of the bird.

The defendant, who
Held,

—

^liable lo

liable in

Sheard

the

vs.

James

..

for

..

plaintiff,

who

resided

on the same farm,

common

..

..

..

..

for

Serfontyn
..

vs.
..

..

103

—

mason, who was in receipt of good wages, refused perwife in forma pauperis for a divorce.
Schneegans vs. Schneef/ans
..
..
..
..
..
In a case conducted pro Deo, the Court may, in its discretion,

Pauper.

101

pasture lands of

the farm, by a 'dog belonging to the defendant.
..

..

resided on a farm held in undivided shares,

the value of an ostrich killed on the

Petersen

..

^A

mission to sue his

I

9

award costs to be pa'd out of the money recivrired in the action
but in this case the Court refused to make such order. Mathys
vs.

Sarf

Payment

..

..

into Court.

Penal Qlausb.

..

— See Tender.

..

..

..

..

..

Insolvency.

— See Contract.

—

Perennial Stream. See Water-rights.
Plea. See General Issue. Pleading.

—

—

Pleading. Whore the general issue only is pleaded to a claim for
damages for trespass, evidence of ownership by the defendant of
S,

C—ToL. VI.

b

39
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the land over which the alleged trespass was committed is
admissible only for the purpose of arriving at a proper decision

on the amo'mt of damages to be awarded. Stadler vs. Eugo ..
Pleading. Where the defendant had taken certain exceptions to
plaintiffs declaration, and had pleaded over, the Court ordered
pleadings to be closed, although the exceptions had not been

7

argued and disposed of. Paterson vs. McLoucihlin and others
In an action of damages for libel against the editor and the
printers and publishers of a newspaper, an exception of misjoinder of defendants overruled.
Paterson vs. McLoughlin and

56

others

62

—

The

..

..

..

..

..

..

..

..

plea of the general issue in an action for a right of way,

puts the plaintiff to the proof of his case, and

is

not, as in

England, a denial of any obstruction but not of the right of way.
Matters of confession and avoidance must, however, be specially
Peacock ys. Hodges
..
..
..
..
..
Where, in an action of damages for a libel published in a news-

pleaded.

paper, the defendant, together with the general issue

65

and a plea

of fair and iona fide comment, pleaded that the words complained of were published without malice, and upon an occasion

•

and under circumstances which justified the publication, and
the plaintiff had joined issue upon this plea, the defendant cannot afterwards upon motion be compelled to give particulars of
the occasion and circumstances relied upon.
Paterson vs.
McLoughlin and others ..
..
..
..
..
..
Where a Circuit Court summons had not been signed by the
proper officer, but the defendant had given an unreserved power
to defend, and appearance had been entered on his behalf, and
an exception based on the irregularity taken, and pleas over
filed, the original defect is cured, and cannot be relied on at the
trial.
Van Heerden vs. Marais ..
.,
..
..
,.
Where the plaintiff seeks to recover an amount earned under

§2

92

a contract, the declaration may contain an alternative count for
the same amount as being due for work and labour done.
Inglesby Ya, The Ootonial Oovernment
•

It is not a material variance from the

..

tion to contain an additional count for

as per account, where the

..

summons for

..

__

^25

the declara-

work and labour done
the amount of the

summons claimed

account as being earned under a contract only. Ibid.
The main object of the summons is to bring the defendant into
Court.

Ibid.

Where a

person undertakes a gratuitous mandate, he cannot be
allowed to set up want of coni-ideration as a defence to an action
for misfeasance in the execution of the mandate.
XTie Colonial
Secretary vs. Davidson
,,
.,
.,
__
_^

In an action to recover a certain sum of money, with an alternative prayer for an account, brought against a Government

whose duty it was to receive and account for public
moneys, exceptions to the declaration, that it did not
appear
whether the action was for a breach ol a special contract
officer,

or for

jgi
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negligent discharge of an implied duty, and that the facts

how the said duty was created, susThe Colonial Secretary vs. Davidson ...
..
..
Where the lessor of a farm recovered judgment for

alleged did not disclose
tained.

Pleading.

—

131

and sued out execution, and

arrears of rent against his tenant,

attached certain property upon the farm helonging to a third
party, and such third party hrought an action to recover the pro-

perty so attached; Held,
irtg

—upon exception, that a

plea justify-

the attachment under the judgment was had and insuflSoient

inlaw. Scheepers YS.' Vigors, N. 0., and Hughes
..
..
Pledge. A wagon pledged hy a debtor and delivered to and left on
the property of the creditor, cannot be taken in execution by
the messenger of the Court at the suit of another creditor who
had subsequently obtained a judgment against the debtor.
Brown vs. Messenger B. M. Court, Queenstown
..
..
Police. Costs given on review against an Inspector of Police in a

201

—

49

—

prosecution instituted

and

by him

a contravention of the

for

Wine

Court holding the
prosecution to have been vexatious and unfounded.
Sayle vs.
Spirit Ordinance, the majority of the

Jories

..

Power of
Practice.

Sup-stitdtion.

—Notice

Ordinance No.

..

..

..

Postponement of Trial.

—See

..

..

..

10

..

Practice.

—See Agent,

of

an

6,

1843,

application,

under the 22nd

must be given

section' of

to the detaining creditor,

where the debtor arrested under a writ of civil imprisonment
surrenders his estate as insolvent. In re Schenk
..
..
8
In a provisional case, the plaintiff begins, and produces the
liquid document upon which judgment is prayed ; the defendant
can then state his defence and the right of reply is with the
plaintiff.
Smuts, Louw, & Co. vs. Coetzer ; Breda's Curator
.,
..55,60
vs. De Soubaix
..
..
..
..
..
Wheje the defendant had taken certain exceptions to plaintiff's
declaration, and had pleaded over, the Court ordered pleadings to
be closed, although the exceptions had not been argued and
56
disposed of. Paterson vs. McLoughlin and others
.,
..
It is no ground for discharging a notice of trial, which had
been given after pltadings liad been closed and the issues to be
tried by the Jury had been settled by a Judge in Chambers, that
the decision of the Judge was to be brought in review before the
..
63
Supreme Court. Paterson vs. McLoughlin and others
Where in an action of damages for a libel published in a newspaper, the defendant, together with the general issue and a plea of
fair and 'bona fide comment, pleaded that the words complained
of were published without malice, and upon an occasion and
under circumstances which justified the publication, aifd the
plaintiff had joined issue upon this plea, the defendant cannot
afterwards upon motion be compelled to give particulars of the
occasion and circumstances relied upon. Paierson vs. McLaugh;

-

and ethers
..
The Court has no power

lin

..

to fix a

..

..

..

..

day other than

is

..

provided for

82

XX
PAOE
Act No. 30, 1874, for the trial of civil causes by a jury.
.
.
84
..
..
Paterson vs. McLaughlin and others
Pbactice. The Court cannot compel the attendance of jurors for
the trial of civil causes, except such as arc duly summoned
to attend on the day fixed by the 4th section of Act No. 30,
1874 ; and on any subsequent day to which the Court may
be adjourned in terms of the powers conferred by the 27th
section of Act No. 7, 1854. Hid.
Where a Circuit Court summons had not been signed by the
roper officer, but the defendant had given an unreserved power
J
to defend, and appearance had been entered on his behalf, and
an exception based on the irregularity taken, and pleas over
filed, the original defect is cured, and cannot be relied upon at
92
the trial.
Van Seerden vs. Marais
..
..
..
..
—
On the defendant in a jirovisional case denying the signature
to a bill of exchange purporting to be signed on belialf of a
partnership, the Court fixed a day to take parol evidence as to
143
its genuineness.
Louw vs. Harris and Freeman
..
..
Where a prisoner was convicted before a Circuit Court, and
arrest of judgment was granted pending the decision of the
Supreme Court on a question of law, and the prisoner admitted
to bail, the prisoner, after the objection had been heard and overruled, was summoned to surrender himself at a sitting of the
Supreme Court, and was thereupon sentenced by the Judge who
171
had presided at the trial. Queen vs. Philander Jacobs
..
It is not competent, under the 2tid Rule of Court of 7th August,
1874, for a single Judge in Chambers out of vacation, to order a
process of edictal citation to issue, and to direct the mode in
which it is to be served. Such order can be made only by the
Supreme or Eastern Districts' Courts. Pate vs. Ferguson
..
188
Where during the hearing of a case it appeared that an attorney
of the Court had been guilty of serious misconduct, the Court
suo motu ordered notice to be serytd upon the attorney, calling
upon him to ehew cause why he should not be struck off the
Trustee of PretoriusYS. A.P.
roll or suspended from practice.
205
" Time immemorial " in this Colony may be defined
rsESCEiPTioN.
Peacock vs. Hodges .,
as the period required for prescription.
65
Where the Government sued upon a bond entered into by the
defendant and his sureties, to secure the due performance by
the defendant of certain public duties, and alleged several
in

.

—

—

—

breaches of the covenants of the bond,

among

others a neglect

of duty ir not duly accounting for and paying over

all moneys
by the deft-ndant for the use of the Government,
whereby the Government had been greatly damnified and

received

injured in a large

judgment

sum

for the said

of

money, and the

plaintiff

sum: Held,— on exception

prayed

taken, that a

plea of the lapse of eight jears since the time the alleged causes
of action accrued, afforded no answer to the action.
Golonial

Government
•

Where

vs.

Southey and others

..

a right of road acquired by long user

..

is

..

,.

claimed over a

140
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farm in territory annexed to

Colony within the last thiity
years, it is necessary to shew that by the law or customs of the
country prior to annexation rights by prescription could be

Fani

acquired.

tlie

Macdonald

vs.

..

..

..

—See Notarial
Peisonee's Statement. — See Evidence.
Private Road. — See Right of "Way.
Privileged Commtinication. — See Defamation.
Phooedtjeb. — See
Promisbort Note. — In an action against the maker of a
Presentation.

.,

..

165

Protest.

Practice.

note,

made payable

notarial certificate of presentation is necessary.

Myburg

..

..

promissory

at the place of business of the plaintiff, no

..

..

..

..

Schaffner vs.
..

..

14

Provisional sentence granted against husband and wife married

out of community,'on a promissory note signed by both. Smuts,

Louw&

Co. vs. Ooetzer

..

..

Delivery, actual or constructive,

..

..

is essential

to

..

..

ownership of property in a promissory note or bill of exchange,
and the mere indorsement of the document without such delivery
is not sufficient to pass the dominium.
Mills & Sons vs.
Benjamins' Trustees
..
..
..
..
..
..
Provisional

deceased

sentence

maker

refused

against the

55

transfer the

115

executrix of the

of certain promissory notes, where from the

appeared that the plaintiff and the deceased
had given each other accommodation paper, and it was alleged
for the defendant, but denied by the plaintiff, that the notes sued
upon were for the plaintiffs accommodation the Court leaving
affidavits filed it

;

the question of fact to be decided in the principal case.
.,
..
..
..
..
y%. Executrix of Beyers

Piton
..

128

Provisional sentence refused against the indorserof a promissory

which was taken by the plaintiff (a bank) with knowledge
was an accommodation note, the bank having since
compromised with the maker for all his liabilities to it, but
Watson vs.
reserving to itself all "securites on hand."
note,

that

it

Solomon

..

..

..

..

..

..

..

..

158

"Where, not in the body of the note, but in the margin, a
promissory note is made payable at a particular place, in a
provisional case against the

maker a

notarial protest of present-

not necessary, and the costs of such protest
..
Hodgson & Co. ys. Ne/dt
..
will not be allowed.
"Where the executrix of the deceased maker of certain promis-

ment

for

payment

is

.

163

sory notes was sued on the promissory notes, and provisional
sentence had been refused (it appearing that the notes were
accommodation bills, and it being uncertain from the affidavits

whether the notes had been given for the accommodation of the
plaintiff or of the deceased), and pleadings were filed in the
principal case, the Court refused on motion to order the plaintiff
to furnish the dates and amounts of the several notes for which
he had, on provision, stated that the notes sued upon were
renewals.

Executrix of Beyers

ys.

Fiton

•

169
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—Provisional

sentence refused against the maker
of a promissory note nearly eight years overdue, whicli note had
been given by the defendant for the accommodation of the Chair-

Promissory Note.

of th« Bank now suing thereon, and which note the said
Chairman had at the date of maturity informed the defendant
bad been paid and destroyed, aud no notice of dishonour was
given by the Bank to the defendant until this action, and after

man

the death of the said Chairman.

Trustees Stelhnhosch

Bank

vs.

P. A. Mylurg
Proof of Debt. See Insolvency.
Provisional Sentence. Granted, Against husl and and wife
married out of community, on a promissory note signed by both.

—

Smuts,

Louw &

certain

—

—

Co. vs. Coetzer

—Against

Eefused,

206

....

..

..

..

55

the executrix of the deceased maker of

promissory notes, vfhere from the affidavits

filed

it

appeared that the plaintiff and the deceased had given each
other accommodation paper, and

was alleged

it

for the defendant,

but denied by the plaintiff, that the notes sued upon were for
the plaintiff's accommodation ; the Court leaving the question of
fact to be decided in the principal case. Piton vs. Executrix of
Beyers

128

..

—Against the indorser of a promissory

which was
taken by the plaintiff (a bank) with knowledge that it was an
accommodation note, the bank having since compromised with
the maker for all his liabilities to it, but reserving to itself all
" securities on hand."
Watson vs. Solomon
,,
.
.
Eefused, Against the maker of a promissory note nearly eight
years overdue, which note had been given by the defendant for
the accommodation of the Chairman of the Bank now suing
thereon, and which note the said Chairman had at the date of
maturity informed the defendant had been paid and destroyed
and no notice of dishonour was given by the Bank to the
defendant until this action, aud after the death of the said
Chairman. Trustees Stellenbosch Bank vs. P. A. Myhurgh ..
In a provisional case the plaintiff begins, and produces the
liquid document upon which judgment is prayed: the defendant can then state his defence; and the right of leply is
Eefused,

•

note,

.

—

'

with the

Curator

—

plaintiff.

vs.

Smuts,

De Boubaix

Louw &

Co., vs. Cuetzer

;

158

206

Bredah

..55 60
the defendant in a provisional case denying the signature
to a biU of exchange purporting to be signed on behalf of a

— On

..

..

..

..

..

partnership, the Court fixed a day to take parol evidence

and
and defendant
respectively, gave provisional sentence, on the ground that no
doubt had been thrown upon the genuineness of the signature.
Louw Ys. Harris & Freeman
..
..
..
,.
,.
"Where provisional sentence was claimed upon a mortgage bond
for the principal and interest at the rate of six per
cent.,
judgment was given for the interest only at the rate reserved in

after hearing the witnesses called

,

by the

;

plaintiff

the bondi although notice had been given to the debtor, and

14.3
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acknowledged by him, that since the passing of the bond the
interest had been raised to six per cent, and that rate of interest
was claimed in the summons. Hiddingh vs. Groenewdld
..
Provisional Sentesce. Where, not in the body of the note, but in
the margin, a promissory note is made payable at a particular

—

place, in a provisional case against the

of presentmpnt

is

maker a

157

notarial protest

not necessary, and the costs of such protest

will not be allowed.

Hodgson

&

Go. vs.

Nefdt

163

..

..

—

QtJANTCM Meruit. See Salvage.
Quit Eekt. The respondent, being

—

proprietor of a certain perpetual

quit-rent tenure, the appellants as curators of public roads under

Act No. 10 of 1864, and possessed under section 3, of all the rights
which were vested in the Commissioners of Roads by Act No. 9,
1858, contended that they had a right to enter the respondent's
land, and take away gravel for the repair of public roads. Beld,
that such contention

was
by

respondent's grant, and

correct.

Under the terms of the
Government

established usage, the

had such right, and under the Acts above mentioned such right
migh t ha ve been transferred to the a ppellants. Divisional Council
..
..
..
..
..
of the Oape YS. De Villiers
Semble, If the gravel had been taken from land of the respondent which had been improved by cultivation, irrigation, or
otherwise, he would have been entitled to compensation under
section 12 of Act No. 9, of 1858, to be estimated in the manner

—

provided by that section.

Bail WAT. Sub-guarantee.
Rent. See Execution.

—
Replt. — Right

of.

105

Ihid.

—See Divisional Council.

See Right of Reply.

—The confirmation of a

Practice.

and plan
mentions a certain debt
which has been proved by a creditor, but contains no award of
dividend to the creditor on foot of his claim, does not afford the
defence of res judicata to an action to expunge altogether the
proof of debt made by such alleged creditor. Paterson vs. The

Res Judicata.

of distribution, which

on the

liquidation account

face of

it

..
..
..
Umzinto Sugar Co.
Resbbvatory Clause. See Will.
Resident Magistrate. See Magistrate.
Right of Action. See Cession. Delivery.
Right of Reply. In a provisional case, the
produces the liquid document sued upon

—
—

..

plaintiff begins
;

vs. Goetzer

—A

right of

;

Breda's Curator

way by

and

the defendant then

states his defence, arid the plaintiff has the right of reply.

Louw, & Go.
Right of Wat.

160

..

..

—
—

vs.

Smuts,

De Eouhaix

55,

further than the actual necessity of the case demands.

Peacock

••
••
••
••
••
..
..
Hodges ..
A viapublica does not become such until it has been declared
a public road by the authorities. In this Colony the only
authorities are the Parliament [but now vide Act No. 11, 1877],

vs.

60

necessity can be claimed no

65
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in respect of

main

and the Divisional Councils
..
Teacoak vs. Hodges

roads,

of divisional roads.

Way.—A

via vicinalis, or " neighbours' road "

in respect
-•

..

60

a road
either in a village or leading to a town or village, which has
been used by the people of the neighbourhood from time

Eight' of

is

immemorial.

Ihid.
a right of road acquired by long user is claimed over a
fa<rm in territory annexed to the Colony within the last thirty
years, it is necessary to shew that by the laws or customs, of the

Where

country prior to annexation rights by prescription could be
acquired.

Where

Fani

..
Macdonald ..
..
makes a road over it and
lots bounded by the road, with the

Ys.

the owner of land

transfers certain

as found

by the Court, of not

165

..

sells

and

intention,

retaining the ownership of the soil

it in the purchasers of such lots, the
ownership of the land thus bought on either side extends to the

of the road, but of vesting

middle of the road.
If no servitude

is

..
..
••
Porter \s. Philip\ ..
reserved in favour of any land not adjoining

the road, any person

who becomes

the proprietor of

all

192

the lots

adjoining the road becomes the proprietor of the soil of the road

and may close the road. Ihid.
EoAD. See Eight of Way.
EuLB OF CouKT, No. 131. The 131st Rule of Court, as to the
right to begin and to reply, does not apply to provisional cases
but to cases where pleadings have betn iiled. Sreda's Curator
..
..
vs. De Bouhaix
..
..
..
..
..
Nos. 160 and 163. Where a Circuit Court summons had not
been signed by the proper oificer, but the defendant had given
an unreserved power to defend, and appearance had been entered
on his behalf, and an exception based on the irregularity taken,
and pleas over filed, the original defect is cured, and cannot be
Van Eeerden vs. Marais
rehed upon at the trial.
No. 2, of 7th August, 1874. It is not competent, under this
Eule of Court, for a single, Judge in Chambers out of vacation to
order a process of edictal citation to issue, and to direct the mode
in which it is to be served such order can be made only by the
Supreme Court .or Eastern Districts' Court. Pate vs. Ferguson
No. 18.— See Pleading.
EupEES. Exchange on. See Charter-party.

—

—

—

.

. .

—

60

92

;

—
Salvage. —Where

—

the defendant's sailing vessel, which with the

cargo on board was valued at from £20,000 to £25,000,

was

about forty-five miles from port, and was 'lying disabled and
wholly unmanageable, in a position of probable but not of imminent danger, and but for the assistance rendered would most
likely have drifted out to sea or been cast away, and she was
taken in.tow by .the plaintiff's sailing vessel, and towed about
twenty miles into such a position that she could be seen from
the shore, when a steam tug went out to her assistance and
brought her safely into port, (for which service £300 was paid to

188

XXV
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the tug,) the Court awarded £700 salvage to the plaintiff for the

by

assistance rendered

—See Dog.
Set-off.— See Insolvency.
Settling
—See
Issues.

Sheep KILLING.

Hartje vs. Maasdyk

his vessel.

,i

...

SciBNTKB.

208

Practice.

—There

is

no such crime known to the law as

" wrongfully and unlawfully slaughtering a sheep.'' Magistrates'
Reviewed Cases
..
..
..
..
..
..
..
Sheriff. An application on notice of motion, for an order to compel
the Sheriff to pay the deficiency on a writ of execution, in a suit
in which the defendant had been arrested and released on insufficient bail, refused.
„
Hoeffman vs. Mtyer and another ..

—

—See Salvage. Charter-party.
SiGNATtTBB. —Denial
See
Slandbe. — See Defamation.
Spouse. — See Husband and Wife.
Substitution. — See Agent. Will.
Summons. —The main object of the summons

63

42

Ship.

Practice.

of.

See Practice.

SuBvivoR.

is to

bring the defend-

Ingleshy vs. The Colonial Qovernment

ant into Court.

..

125

Pleading.

—See Will.
—

Tacit Emancipation. See Minor.
Tendeb".-^ Where a defendant in a suit tendered, and by order of
Court paid into Coiurt, a certain sum of money, and the plainliflf
did not accept the tender as sufficient, but recovered jiidgment
a larger amount, and after judgment, and while the money
still in Court, the defendant's estate was sequestrated as
that the money paid into Court did not pass
insolvent : Held,
for

was

—

to the trustees of the insolvent estate, but

was

had vested

of Be Boubaix VB. Breda's Curator
Thbateical Conteact. See Contract.
Theft. The conviction of an inhabitant

..

.,

in,

and

Trustees

at the disposal of the plaintiff in the action.

..

..

196

—

—

of the Colony of the

committed in having stolen certain rough
diamonds from some person unknown, and at some place beyond
the Colony unknown, and bringing them within the Colony,
•.
..
..
Queen \s. Philamder Jacobs
sustained.
crime of

theft,

171

a continuous crime so long as the property stolen is in
the physical possession of the thief. Ibid.
Time Immbmobial. See Prescription.
Title.— In an action of damages for trespass, in which the defendant

Theft

is

—

pleaded the general issue only, evidence of ownership by the
defendant of the land over which the alleged trespass was committed, is admissible only for the purpose of arriving at a proper
Stadler vs.
decision on the amount of damages to be awarded,

Hugo

••

—

..

••

••

.

••

••

•

•

Tbial by Juey. It is no ground for discharging a notice of triai,
which had been given after pleadings had been closed and the
issues to be tried by the jury had been settled by a Judge in

S.C—Vol. -VI.

c

'
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Chambers, that the decision of the Judge was to be brought in
reyjew before the Supreme Court. Paterson vs. McLaughlin
••
••
••
••
..
..
..
and others ..
Tkial by Jury. The Court has no power to fix a day other than
as is provided for in Act No. 30, 1874, for the trial of civil
.,
causes by a jury. Paterson -vs. McLoughlin and /ethers
The Court cannot compel the attendance of jurors for the trial
of civil causes, except such as are duly-summoned to attend oil
the day fixed by the 4th section of Act No. 30, 1874, and on
any subsequent day to which the Court may be adjourned in
terms of the powers conferred by the 27th section of Act

"^

—

Nq.7, 1854.

84

Ihid.

damages for assault, &c., tried before a
damages only was awarded, the Court ordered
judgment to be entered for the plaintiff for the nominal damages
recovered, but directed each party to pay his own costs.

Where

in an action of

jury, one farthing

Marillac

Lippert

vs.

—Where there

Trustee.

is

..

..

..

..

..

..

200

competition for the office of trustee of an

and one candidate receives the majority in
and the other the majority
in value, no election takes place and the appointment of both
Gracandidates as joint trustees by the Magistrate is invalid.
ham & Oxer vs. Oaldecott
..
».
.,
„
..
insolvent estate,

number

of the votes of the creditors,
;

4

See Insolvency.

Upper Proprietor.
Variance.

— See Water-rights,

— See Pleading.

—
—

Via publica. See Bight of Way.
Via vicinalis. See Eight of Way.
Vigilant Creditor.

—

^A creditor

who has

obtained a judgment and

attached certain assets in execution, cannot on those grounds
alone successfully oppose the sequestration of an estate as

In

insolvent.

Waiver.

—See

re

McLeod

&

Co.

..

..

..

,.

.,

1

Arbitration.

WatertRights.

—Where

a stream rises on the land of the upper
and there is no proof that the water had. been
allowed for any length of time to flow down in a definite and
accustomed channel to' the land of the lower proprietor, such
lower proprietor cannot restrain the upper proprietor from
proprietor,

diverting the water of the stream.

A stream which

Mouton

vs. Van.

der

Merwe

18

occasionally ceases to flow during the heat of

the day in very dry seasons, but which never dries

up

at its

and an mppex
proprietor has no exclusive right to the enjoyment of the water
of such a stream.
Vermaak vs. Palmer
*.
v.
..

source, is considered to be a perennial stream;

An

upper proprietor

not entitled to the exclusive and unlimited enjoyment of water rising on his own land, if for the period
is

of prescription the water has been allowed to flow

down beyond

25

xxvu
PAGE
his land in a

period used

known and

and has been for that
Vermaak vs. Palmer „

defined channel,

by the lower

proprietors.

25

Way.—See Eight of "Way.
Wife.— See Husband and
Will.

—A

Wife.

notarial will declared null

and

void,

qf Executors
A- notarial will;

..

,.

..

not properly

one of the witnesses

Van Eeenen

thereto being a brother of the testator.

..

attested,-

vs.

Board

..

..

..

44

witten on several sheets,

cannot be established by a subsequently executed properly
attested codicil, as the formality of the testator and witnesses
signing on each leaf of a testimentary writing, required

Ordinance No. 15, 1845 was wanting.

Husband and wife by mutual

by

Jbid.

will appointed

the survivor,

together with the children of the marriage, to be the sole and
universal heirs of the

first

dying.

They

further directed, that

in the event of the wife being the survivor, the executors should

pay the interest of the whole of the joint estate to her for life,
and after her death to pay over the whole of the joint estate to
the heirs. The husband died, leaving him surviving the wife
and one daughter. Subsequently the daughter died, having by
will appointed her

mother her

widow was thereupon

entitled to

demand and

executors the whole of the joint estate and

—— A

administration.

Birmingham,

Held,

sole heiress.

vs.

efi'ects

the

under their

Birmingham^ Executors

nephew of the testator is a competent witness
hand testament. Le Sueu/r vs. Le Sueur
..

Where

—that

receive from the

to

..

80

an under..

..

153

the plaintiff in an action to declare a will null and void

were not allowed to come out of the estate, but
were given against the plaintiff, the suit not having been
failed, costs

rendered necessary by any ambiguity in the will, or other act of

the testator.

Ibid.

Oral evidence not admissible for the interpretation of a clause
in a will whereby the testatrix " nominated and appointed her

son to be her sole and universal heir, and on his death his
lawful descendants

such a clause

is,

by

representation."

The

true

meaning of

that in case the son dies before the testatrix,

his descendants are to take his place as her heirs, but in case he

survives the testatrix he succeeds as

her

heir,

unburthened

with a fidei-commissum in favour of his children or other de,.
..
181
scendants. Lint, Curator of Boman vs. Zipp ..
Where a mutual will of husband and wife gave the survivor a
life interest in the joint estate, and after the death of the survivor
directed the whole estate to go to the children equally, and the
will stated, "

we do hereby entail and burden with fidei-commissum the inheritances forthcoming to our aforesaid children
under and by virtue of this will," and directed the executor to
pay to the said children "the annual interest of their inheritances," but the will made no reference to any person in
whose favour or on whose behalf a fidei-commissum or entail
was created Held, that on the death of the survivor the
:

—

XXVIU
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children were entitled to be paid tkeir shares out of the estate
..
and unincumbered. Di ew vs. Executor of Drew „
Spirits Obdikakcb. The conviction, by a Magistrate,
of an auctioneer, holding a wholesale wine and spirit license to

free

sell

203

—

Wines and

at the Parade, for contravening the 25lh section of Ordinance

No.

9,

1851,

by

selling

wines and spirits by auction at the

premises of a licensed dealer in Strand Street, quashed on
review.

Sayle vs. Jones

.,

—See WiU.
Work and Labook.—See Pleading.
Witness.

.,

.,

..

..

..

10

SUPREME COURT REPORTS.

18
VOL.
In

VI.

7 6.

PAET

Ee McLeod &

Sequestration.

— Vigilant

I.

Co.
Creditor.

ground upon which a creditor can oppose the
surrender of an estate as insolvent, that he had obtained

It is not sufficient

a Judgment, and had attached certain

An

application

Chambers

had been made

assets in execution.

to the Chief Justice in

to accept the surrender, as insolvent, of the estate

McLeod &

"

Cape Town, merchants.
The
Cape Commercial and South African Banks, as judgment
creditors, objected, and having lodged a caveat against the
surrender, the application was referred to the full Court.
of "William

Co., of

Upington (with him Hoshyns) now applied for the acceptance of the surrender.

Buchanan, on behalf of the Cape Commercial Bank, opposed, and produced the affidavit of Tobias Mostert, which
stated that on the 12th January last, the

Bank obtained

judgment against the applicant for £2065 4s.
interest, upon certain overdue promissory notes.

3d.,

with

That on
the 14th January, a writ of execution was issued, and the
goods of the applicant attached, to cover the said judgment.
That the applicant had petitioned for leave to surrender his
estate, to which the Bank objected, inasmuch that it had
obtained judgment and attached the goods of applicant.
That on the 20th November, 1874, one Pepler obtained the

S.C— Vol.

VI.

—

i^re.

B

" & c^.

1876.

Feb.

1,

^""ico.^^"

judgment of this Court against one Van EUewee for £49,
and thereunder attached the goods of the said Van EUewee.
That on the 20th November, 1874, judgment was given in
the Magistrate's Court at the Paarl against the said Van
EUewee, at the instance of certain other of his creditors
under which judgment attachment likewise issued. That

on the 25th November, the said Van EUewee petitioned this
Honourable Court for leave to surrender his estate for the
benefit of his creditors which petition was presented to Mr.
;

who

Justice Fitzpatrick,

refused

surrender

to accept the

That on the
3rd December, the said Van EUewee applied by motion to

before the said

judgment

creditors were paid.

when

the Court for leave to surrender his estate,

ing order was made

—" The

the follow-

Court accepts the surrender,
and orders that the estate of the said Van EUewee be placed
under sequestration in the hands of the Master of the Court
:

Pepler, the judgment creditor, receiving the amount of his
judgment and costs, and also the costs of this motion."
That the said Peplar did so receive the amount of his said
judgment claim, with interest and costs. That on the 2nd
December last, Messrs. Alexander & Co., of this town, ob-

tained provisional sentence against one Wethmar for £153,
and sued out a writ against the effects of the said Wethmar,
who, on the 17th December, lodged a petition for leave to
surrender his estate as insolvent, and which said petition
being opposed by the said judgment creditors, the following
order was made by Mr. Justice Denyasen
" It appearing
:

to

me

that the object of the

petitioner

—

is

to defeat the

Alexander & Co., I refuse to
accept the surrender." That at the time the said order was
made, several other creditors had issued summonses against
the said Wethmar upon overdue promissory notes, and obtained provisional sentences on the 12th January and that
upon the said 12th January, the surrender of the estate of
the said Wethmar was accepted by Mr. Justice Denyssen,
after the judgment in favour of the said Alexander & Co.
had been paid in full. On these precedents, the Banks
claimed to have their claims satisfied before the surrender
of applicant's estate was accepted.
For the applicant was produced the affidavit of his
attorney, which stated that the said McLeod had called a
meeting of his creditors on the 21st December last, at which

judgment

creditors, Messrs.

;

meeting he submitted a statement of his affairs, shewing the
^}^^^-^
estate to be utterly insolvent, and not likely to pay a higher
j-^^eU^i^^
dividend than 5s. in the pound. That as a certain suit brought
& co.
by McLeod & Co. against Borradaile, Thompson, Hall & Co.
was then part heard, and the further hearing thereof postponed until the 12th January, it was agreed that the
creditors

coming

should

await

the result of the said suit before

any resolution whether the estate should be
assigned or surrendered and that interim receivers of the
estate were appointed by the creditors, pending the result
of the said suit.
That judgment was given against McLeod
& Co. in the said suit on the 13th January; but in the
meantime the Banks had obtained provisional sentence on
the overdue bills held by them.
For the Cape Commercial Bank it was stated, they were
not present or represented at the meeting of creditors
to

;

referred to above.

De

Villiees, C.J., in giving judgment, said

;—The

ob-

no one creditor or
the insolvent himself, but to benefit the general body of
creditors.
In the affidavits the case of Van EUewee has been
referred to.
That case came before a Judge in Chambers

ject of the insolvent law

is

to benefit

and it appeared to him doubtful if the applicant
was insolvent or not. Afterwards, when the matter came
and then, on
before the Court, all the creditors appeared
surrender
insolvent,
the
their application and that of the
obtained
had
who
One
creditor
only
opposed,
was accepted.
judgment and attached certain property, and who claimed
to be a vigilant creditor and he urged that the object of the
insolvent was to thwart him, and not to benefit the general
body of creditors. The Court took the same view, and they
last year,

;

;

considered if that surrender should be accepted at all, it
should be on condition that the creditor who had got his
judgment should be paid in full ; and as all the other

Court no injury could be done
intended to establish the
absurd and ruinous doctrine, that simply because a creditor
has been, the first to snatch a judgment he is therefore to be
creditors were before the

them.

But the

Court

never

preferred before the other creditors.

If this were so, should

any trouble hang over a man there would be a general rush
on the part of his creditors to see who could get the first
B 2

im.

—

That is not the intention of the law. In Wethground for refusing the application was altoIn the present case no good reasons have
^^^-^^^ different.
been shewn why the surrender of this estate should not be

judgment.
"

zn ijeMcLeod

mar's case the

accepted.

Denxssbn,

J.,

and Fitzpatbick,

concurred.

J.,

Application granted, and surrender of the estate accepted,

with

costs.

rApplicant's Attorneys, Fairbridge
Lllespondents' Attorney, Mooke.

& Akderne.T
J

Gkaham and Oxee
Insolvency.

—Election of

Trustee.

Where there is competition for
estate, and one candidate
of

the votes

of

vs.

Caldecott.

— Ord. No.

the office

6,

1843,

§

40.

of trustee of an insolvent

nuwher
and the other the majority in
takes place ; and the appointment of loth
receives the majority in

the creditors,

value, no election

candidates as joint trustees by the Magistrate

is

invalid.

The second meeting of creditors in the estate of T. B.
CuUinan was held before the Magistrate of Aliwal North on
'^^^^£mu^ the 15th December last. After the proof of debts the
Graham was
election of a trustee was proceeded with.
proposed by one set of creditors, and Caldecott by another.
On the votes being taken it was found that Graham had the
majority in number, while Caldecott had the greater amount

—

1876.

'

in value.

The Magistrate thereupon decided to recommend
They signed the

the election of both as joint trustees.

papers as accepting the

trust.
Objections were taken to
some of the proofs of debt, and the votes given in respect
thereof, which were disposed of by the Magistrate.
Notice was given by Messrs. Graham and Oxer, creditors
on the estate to Caldecott, to shew cause why his election
should not be declared null and void, and cancelled, on the
ground that certain votes were improperly admitted, which
if they had been rejected would have left the majority both
in number and value in favour of Graham.

Buchanan,

for the applicants,

produced

affidavits detailing

the objections taken to the proofs of debt in qsestion.

^^^^-^

Graha^Oxer

Upington, for the respondent, produced answering affidavits.

The

«« caideoott.

without deciding on the objections to the

Court,

proofs of debt, held, that no valid election had taken place,

and declared void and set aside the election of both Graham
and Caldecott costs to come out of the estate.
;

An

application being

made

for the

appointment of one of

the candidates as provisional trustee, the Court ordered the

appointment of both Graham and Caldecott as joint provisional trustees, but made no order as to extra powers.
Applicant's Attorney,

Fairbeidge & Aedeene.

C Bespondeat'B Attoruisys, Bedelingiiuvs & Wessels.J]

Caienoeoss

vs.

de Vos.

Minor.

A

minor, of about eighteen years of age, whose father was dead^,
and also had heen living apart from his mother for some

and also carried on his trade or calling ofhlachsmith
own benefit, held to have acquired a persona standi
for
in judicio, and liable in an action for money lent.
time,

his

The defendant de Yos was sued in the Court of the
Eesident Magistrate of Mossel Bay on the 2nd December,
1875, for £8, for money lent and advanced to him by the
At the trial exception was taken by an attorney
plaintiff.
on behalf of the defendant that he was a minor, and could
not be sued except under the protection and by joining the
name of his guardian. In support of the exception the
" 1 am a minor, about
defendant was examined, and stated
eighteen years old. I was born on the 27th March, 1857.
My father has been dead these ten years. My mother is
She is not married.
living in the district of Oudtshoorn.
I have no guardians living in this district. I have been
in this district about nine months working as a blacksmith, and paid by the job. I support myself. I have
bought things on credit at the shops here, and have paid for
:

—

i8?6.

—

"deVM."''

1S16.

Feb.

3,

Cairncross vs
de voa.

some of them. I never told anyone I was a minor. I have
^^^^ awaj from my mother about three years. Since I have
i^een here I have been uncontrolled master of all my actions.
The money vyhich I earn I spend. I have not remitted any
money to my mother. I have no blacksmith's shop of my
own." Upon this evidence the magistrate overruled the
exception.
The defendant then pleaded the general issue,
and the hearing of the case was proceeded with. While the
witness was being examined defendant's attorney withdrew from the case. The magistrate gave provisional judgment for the plaintiff for the amount claimed, with costs.
first

The defendant now appealed.
Upmgton, for the appellant, contended that the minority
was a good defence to an action for money
lent, especially as it was not proved that the money was
advanced for necessaries, or expended for the benefit of the
of the defendant

minor.
Bxichanan, for the plaintiff and respondent, supported the
magistrate's decision, as the evidence shewed the defendant

was completely emancipated from parental control, and was
carrying on business on his own account (F. d. Linden, p. 96
Grot,

Db

1, 6, 4).

Villibrs, C. J., said

:

—^No

doubt, in ordinary cases,

it

incumbent upon a creditor suing for money lent to a
minor to shew that the amount had been expended for the
benefit of the minor.
But in this case it has been clearly
proved that the minor had been living apart from his mother
for some time, and was thus independent of his natural
guardian, and had exercised for his own benefit his trade or
is

calling of a blactsmith.
The defendant thus, it seems to
me, comes under the provisions of the law as to emancipation,
and has acquired a persona standi in judicio. Under these
circumstances the magistrate has decided properly. The
magistrate's judgment is only a provisional one, and if the
defendant has any defence on the merits he can sue to have

the judgment set aside.

Appeal dismissed accordingly with
rAppellant's Attorney, Van Ztl.
LRespondent's Attorneys, Fairbridge

n

& Arderne.J

costs.

Stadlee
Trespass.

—Disputed

vs.

Hugo.

Title.

— General

Issue.

In an

action of damages for trespass, in whieh the defendant
pleaded the general issue only, evidence of ownership by
the defendant of the land over which the alleged trespass
was committed, is admissible only for the purpose of
arriving at a proper decision on the amount of damages
to be awarded.

The

plaintiff Stadler complained that he had been and
was in the lawful possession and occupation of a certain
piece of Government land at Smith Winkel's Bay; and that
the defendant Hugo, well knowing the premises, and contriving and intending to injure the plaintiff, wrongfully and
unlawfully trespassed and entered on the said piece of land,
and set fire to and destroyed certain hedges thereon, and
drove cattle into and upon a certain garden there situate,
and destroyed the crops there growing, the property of the
plaintiff, to the damage of the plaintiff in the sum of £500,
for which sum the plaintiff prayed judgment, and he also
prayed for a perpetual interdict restraining future trespasses.
still

The defendant pleaded the general issue.
Buchanan (with him Jones), for the plaintiff,

led evidence

in support of the claim.

Maasdorp, for the defendant, called a land surveyor to
prove that the land entered upon hy the defendant was part
of his own property, and not a portion of the Government
land in the occupation of the plaintiff.
Buchanan objected to any evidence being given raising the
question of

title,

the defendant having pleaded only the

(Taylor on Ev.,

general issue.

sec.

285.)

Maasdorp, in reply, referred to Chitty on PI., 5th ed.,
He contended that the plea of the general
vol. 3, p. 1061.

went to every allegation contained in plaintiff's declaration, and was not limited in its effect like the plea of " not
guilty " in an action of trespass under English procedure.
issue

De
now

Villiebs,

to decide

to the

C.J.

how far

English plea.

:

—

It is

not necessary for the Court

the general issue

As a general

no doubt a defendant should

is

similar in its effect

principle there can be

set out his defence clearly^ so

^^^^-^
..

»

stadierw.

8
i8?6.

Feb.

8.

stadiervs.

Hugo.

may

not be taken by surprise at the trial.
In the present case the defendant cannot justify his conduct
under the general issue by shewing that the land is his.
But for the assistance of the Court, and to arrive at a proper
that the plaintiff

amount

decision on the

of importance to

to be awarded, it will be

damages

of

know whose land

it

upon which the

is

alleged trespass was committed, and on this principle alone

the evidence will be admitted.

Objection overruled.

In the event the Court found

it

proved that the land

entered upon by the defendant did not form part of the piece
of ground leased to plaintiff by the Government, but that
the plaintiff was bond fide in occupation of

amount

of

Dentssbn,

My

opinion

defendant

it,

damage actually sustained was not
J.,

is,

is

in the course of giving

and that the

large.

judgment, said

:

that under the plea of the general issue the

not entitled to set up his

title in

the land.

This ought to have been specially pleaded. The evidence
of the land surveyor was admitted only for the purpose of
satisfying the Court as to the amount of damages which
should be given.
.of

the

land, but

The
as

plaintiff

was in lond fide occupation

the injury done was not great, the

damages must be nominal.

The perpetual

interdict prayed

for cannot, however, be granted.

Judgment
tiff's

for plaintiff for £3 and costs, including plainexpenses as a necessary and material witness.

ri'laintiiTs Attorney,

Ecissinne.
LDelendant's Attorneys, Fairbeidge

In
Insolvency. —

Civil

"I

& Ahderne.J

Ee Schenk.

Imprisonment.
§ 22.

— Ordim,ance

No.

6,

1843,

Practice.

Where an imprisoned

debtor, who is detained under a writ of
imprisonment, surrenders his estate, the detaining
creditor must
have notice of any application for the
civil

of the insolvent, under
Ordinance No. 6, 1843.

release

1876.

Feb.

10.

In Re Schenk.

Jones, for one Schenk,

Capo Town on a writ of

who was
civil

the

22nd Section

of

detained in the gaol at

imprisonment, applied under

9
the 22nd Section of the Insolvent Ordinance, for an order of

Court for his release from prison, he having surrendered his
estate, which had heen adjudged sequestrated.
No notice of the application had been given to the
detaining creditor.

^""'^
Feb.

10.

In Be ischenk.

The Court required
creditor,

notice of motion to he given to the
and ordered the application to stand over until that

had been done.
[Applicant's Attorney, Dickson.]

SOHNEEGANS

SoHNEEGANS.

VS.

Action in forma pauperis.

A

mason, who was in receipt of good wages, refused permission
to sue his wife in forma pauperis, for a divorce.

The

plaintiff filed a petition

praying for leave to sue his

wlh.^o.

•vfiie for divorce in forma, pauperis, supported by the affidavits schne^ns™
Scuneegana.
required by the Rules of Court, to the effect that he

vyas not

possessed of property to the amount of

£10 in
The

value, excepting wearing apparel, tools of trade, &c.

was referred to counsel, who certified that plaintiff
had good cause of action, and thereafter a rule nisi was
granted, calling upon the defendant to shew cause why the
petition

required leave should not be granted.
Jones, for the plaintiff, moved to have the

rule

made

absolute.

Buchanan,

for the defendant,

shewed cause.

Defendant's

her husband was a stone-mason, and had
been in receipt of good wages while at work in Cape Town
that he had now gone to the Paarl, where he was earning
12s. 6d. a day, and that he was not contributing to the
afiidavit stated

support of his wife and his two children.

De

Villieks, O.J., said

:

—The

an action in forma pauperis

is

and

if

recover costs

if successful,

main object

in bringing

to enable the plaintiff

unsuccessful to prevent

to

him

being saddled with defendant's costs. In this case a husband
proposes to sue his wife. In ordinary cases, if the husband

10
i8»6.

Feb.

had means, the Court would compel hiin

to provide funds to

10.

Schneegans us.
Hchntegans.

enable his wife to defend the action.
i

i

-i

t

public policy to allow the husband

•

i_i

x

•

this case to sue as a

and yet

he did

£10 but a man might have £10,000
any one time he might not possess £10. The
in receipt of good wages, and by a little economy

not possess

a-year,

j

at

plaintiff is

may

m

It is true affidavits have been put in saying

pauper.

he

would be against

It

easily save sufficient to enable

Application refused.

No

him

to sue.

order as to costs.

Saxle, Inspector of Police,

Wines and Spirits Ordinance.

Jones.

vs.

—Auctioneer's

License.

— Costs

against private prosecutor.

The

a magistrate, of an auctioneer, holding a
and spirit license to sell at the Parade, for
contravening the 25th Section of Ordinance No. 9, 1851,
conviction, hy

wholesale wine

and spirits hy auction at the premises of
Strand Street, quashed on review.
Costs given on review against an Inspector of Police in a
prosecution instituted hy him against an auctioneer for
contravening the Wine and Spirit Ordinance.
ly selling wines

a

1876.

Feb.

10,

Henry

vs.

Jones.

Jones, trading under the style of

Henry Jones &

Cape Town, was charged before the
Eesident Magistrate with contravening the 25th section of
Ordinance No. 9, 1851, in that, on the 27th July, 1875, he
procured a license under the style of H. Jones & Co., to sell,
by wholesale, wines and spirits on the Parade, and afterwards, on the 22nd December, 1875, he did wrongfully and
unlawfully and in Strand Street, sell to certain persons a
quantity of champagne and sherry.
The summons was granted " upon the complaint and inCo.,

Sayle

licensed dealer in

auctioneers, of

formation of Thomas Sayle, Inspector of Police, of Cape
Town." The defendant's agent excepted to the summons on
the ground that the Police Inspector prosecuted without the
authority of the Attorney General, but the magistrate overruled the exception, relying on the 15th section of Act

No.

8,

1875.

The defendant then pleaded

"justification

by

11
auctioneer's

No.

6,

under provisions of Ordinance
This plea was also overruled. The re-

license, issued

1844, to

sell."

—

cord went on
" Defendant states that the auctioneer is the
vendor of the licensed dealer, and were both licensed dealers.
Overruled." The defendant then pleaded not guilty.
:

The evidence shewed that the defendant ield an auction
at the premises of one Solomon, in

Strand Street, where the
were sold in the usual way. The Distributor of
Stamps proved that the defendant held a license to sell
wines and spirits by wholesale on the Parade. The Parade
was inserted in the license because it was necessary that
some locality should be mentioned but it was always conarticles

;

sidered in the office that the auctioneer's license covered the

wines and spirits at whatever place the auction was
There had never been an instance of any special
license having been taken out.
Several auctioneers proved
that it was the custom for them to sell wines and spirits
without taking out a special license. Dues of two per cent,
were paid to Government on all articles sold by auction
under these licenses. The Inspector of Police instituted the
prosecution.
He had not received any special instructions
on the subject. The magistrate found the defendant guilty,
and fined him £10. The defendant now brought this
sentence for review before the Supreme Court.
Upington, for the defendant and appellant, contended that
the conviction was bad. In the first place, as the defendant
had taken out an auctioneer's license, he was authorised
under the 2nd section of Ordinance No. 6, 1844, to sell by
auction any articles, including wines and spirits, without

sale of

held.

taking out a special license to

sell

liquors

;

the only re-

by which
was enacted that he should not hold a retail wine and
spirit license, or sell them in the same way as a retail dealer.
But even if it was necessary for the auctioneer to take out
a wine and spirit license, the evident intention of the law
was that he should be permitted to sell thereunder whereever he was authorised to sell as an auctioneer; and the
words in the license to " sell at the Parade and not elsewhere," were inserted as the printed form on which the
license was made out, which was prepared for general dealers
striction being that contained in the 11th section,

it

carrying on business at a fixed place, contained these words.
Lastly, the decision of the magistrate was wrong, because the

t8?6.

—

^

^

'

12
1876.

Sayle

vs,

auctioneer had sold the liquors at the premises of a person
who himself was a licensed dealer ; and the auctioneer there-

Jones.

fore occupied the

same position as would a shopman or any

Though not

other agent of the dealer.

on the record,

it

specially so stated

would be admitted that Solomon was a

liceased vendor.
Jacobs, A.G.,

appeared to uphold the magistrate's decision.

Under the circumstances he did not deny that Solomon was
a licensed dealer.

But, as a

fact,

the sale took place in front

and therefore was not covered
by his license. The Wine and Spirit Ordinance was precise
that the premises on which the sale was permitted must be
mentioned in the license. The auctioneer's license only
gave power to carry on a trade, and did not exempt the
auctioneer from any laws relating to other licenses.
The
only sales of wines and spirits which could take place without
a license were those by the Sheriff (vide sect. 26, Ord.
No. 9, 1851). There was provision made in the former Ordinance for the sale of private stocks of wines and spirits
by auctioneers, but there was nothing of the kind in the
of his premises in the street,

existing Ordinance.
The object of the 11th section of Ord.
No. 6, 1844, was to prevent an auctioneer from selling
wines and spirits in the same way as a canteen keeper did,
but it did not imply that he should be allowed to sell them

Assuming that Solomon was a
any servant selling for
premises, but an auctioneer was not in the same
a servant. The auctioneer was answerable to the
the price of the goods sold, and he could sue

wholesale without a license.

licensed dealer, the law would protect

him on

his

position as

owner

for

the purchaser in

De
for

own name

for the price.

is admitted that the person
the auctioneer sold the wines, &c., was a licensed
and it also appears on the face of the record that an

Villibbs, C.J., said: It

whom

dealer

;

exception to this effect was taken but overruled by the magistrate.
Upon the first question which has been raised, whether

the defendant

is

entitled under his auctioneer's license to

wines and spirits by wholesale, I do not find anything
which authorizes an auctioneer to do so ; and on this point
I think the magistrate's decision is right.
Mr. Jones holds a
sell

license to sell wines

and

spirits

by wholesale on the Parade
sell anywhere else

but his license does not authorize him to

13

than on the Parade.*

The restriction contained in the 11th
section of Ord. No. 6, 1844, also supports the magistrate's
view of the case. This section only prevents an auctioneer
from holding a retail license, hut he may hold a wholesale
license, and if he wishes to sell wines and spirits hy wholesale
he must have a license to do so. But upon the second
exception the magistrate is wrong. It is now admitted that
tbe vendor was the holder of a wholesale wine and spirit

and in selling for him at his premises the auctioneer
must be looked upon as his agent. Supposing any purchaser
at this sale had refused to complete his contract, it was clear

license

;

that if the vendor brought an action to compel him to do so
he could call upon the auctioneer, who would say he sold the
goods for his principal the vendor. This view of the case
must be fatal to the prosecution. Moreover, as the section
under which Messrs. Jones & Co. were charged was a
penal one, it must receive a strict interpretation and it can
never be supposed that the Legislature intended there should
be two licenses taken out for the sale of wines and spirits at
any one place one by the vendor and a second by the
auctioneer.
The magistrate's decision must therefore be
'

;

—

reversed.

Upingion applied for costs.
prosecution.

No

This was virtually a private

instructions had been given to the police

inspector to bring the charge or to test the legality of a longestablished custom.
Moreover, by the 50th section of Ord.

No.

9,

1851, the whole of the penalty recovered would go

to the informer.

Jacobs, A.Q., opposed.

He

appeared only on behalf of the
it was not usual

Crown, upon notice served upon him, and

to give costs in the case of a criminal prosecution.

De Villieks, C.J., said It is not incompetent for the
Court to give costs ; but I would give costs only in cases
where the prosecution has been unfounded or vexatious.
I am not of opinion that this prosecution was so.
In this
case the vendor of the goods held a wine and spirit license,
:

and on that ground the magistrate's judgment was reversed but that was not the main question raised by the
;

prosecution.
*

But

see

Act No.

11, 1876, section 2.

"'(f-

Feb.

"'

"''

"

10.
'''""^^"

14
Denyssen,'

i8?6.

Feb. 10.

Sayle

J.,'

said

us.

Jones.

for a

number
In

it.

my

I think the

:

the Court

decision of

«

.

-L

3

•

L

3

practice of auctioneers had existed
of years without any doubt being cast upon

should carry costs.

The

opinion

and

prosecution was unfounded

the

vexatious.

FiTZPATEicK,

I am of the same opinion as Mr.
The defendants were well known here,

J., said

Justice Dbnyssen.

:

for the hasty proceedings against

and there was no reason

Before interfering with a long-established practice,
the inspector of police might first have consulted with his

them.

superiors as to its legality.

Magistrate's decision reversed accordingly with costs.
[Appellant's Attorneys,

Fairbkidge & Arderne.]

SCHAFPNEK
Promissory Note.

In an action against

VS.

MyBURG.

—Notarial

the maTcer

Protest.

of a fromissory

note,

made

payable at the place of husiness of the plaintiff no notarial
,

certificate

Feb"io.

sohaiiilrw
Myburg.

of presentation

is necessary.

^^^ defendant was summoned

in the Court of the Eesident

Magistrate of Woodhouse, for the

sum

of

£20

14s. 9d., the

talaucc of an overdue promissory note signed by the defendant in favour of the plaintiff for £26 15s., payable at the
plaintiff, where, it was stated in the summons,
the note, " on due presentation was dishonoured and not paid

shop of the
for

want of funds." The defendant admitted

his signature to

the note, but denied his liability, and put in a counterclaim
for £21 Is. At the trial the magistrate remarked " That no
:

summons."
That the promissory note not
having passed out of the hands of the holder, presentation by
a Notary Public is not necessary, and tendered the evidence
certificate of presentation is filed as alleged in the

The

plaintiff maintained

:

"

of the plaintiff to prove presentation."

The magistrate ruled
and gave

that a certificate of presentation was necessary,

"judgment

for the defendant, absolution

with costs."

From

this the plaintiff appealed.

from the instance,

15

Buchanan,

for the plaintiff

and appellant, submitted that

"js.
*

-^-

the ruling in the Court below was had.

There was no appearance

The Court

Myburg.

for the respondent.

reversed the magistrate's judgment, in so far

same ruled that a notarial certificate of presentation
was necessary.
Appeal allowed accordingly, with costs.

as the

[AppeUant's Attorneys, Fairbridge

Taute

vs.

& Arderne.]

Executors of Eensbueg.

Personal Attachment.

—Executors' Accounts.

Where an order of Court had heen granted, calling upon the
executors dative of an estate to file their account, the Court
hy a majority [Fitzpateiok, J., diss.] refused to order a
writ of personal attachment for contempt to issue against
a person not a party to the

the executors at the instance of
first order.

...

Notice was given on behalf of J. F. Taute to G.
*-"

Wehmeyer and

F. A.

Swemmer

executors dative of the estate of

cause

why an

W.

B.

Van Eensburg,

to

shew

order should not issue for a personal attach-

ment

for contempt of Court, committed in not complying
with an order of Court, dated 15th May, 1872, requiring
them to file an account of their administration of the estate
on or before the 14th June, 1872 ; or why the applicant, as

a creditor on the said estate, should not have such further
or other relief with costs.

The order

of Court, dated the 15th

May, 1872, referred

to

in the notice of motion, was obtained at the instance of one

Yerwey, who was married in community of property to one
Several affidavits explainof the heirs of Van Eensburg.
ing the circumstances connected with the administration of
the estate, were put in. It appeared that some of the heirs
had been paid out their inheritances ; and that each executor
had forwarded an independent account to the Master, but
The executors
the Master had refused to receive them.

made

several charges against each other.

With

^ists.
r)ec. 18,

in their capacity, as the

reference to

isve.

^*^'

J"!

m^i.

Executoraof
K^^^burg
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iiar^i.

5x^nto™of
Kensburg.

Van Kenswas stated tbat the applicant had brought an
action in the Circuit Court to establish his claim, when
Swemmer confessed judgment, but Wehmeyer defended the
applicant's claim to be ranted as a creditor on

burg's estate,

it

'^^^^ tlie applicant was non-suited.
Buchanau, for the respondent Wehmeyer, shewed cause,
and contended that, under the above circumstances, the
applicant had no right to come to the Court for a writ of
s'^i*'

attachment.
Cole, for

the applicant, urged, that as every creditor was

interested in the filing of an account, any one interested

could follow up an order of Court which had been made
directing an executor to

comply with the law.

Cur. adv. vult.

Postea (March

1),

De Villieks, C.J., said This was an application for the
committal of the respondents for contempt of Court.
It
appears that, some time ago, a creditor of the estate of
which Wehmeyer and Swemmer were the executors, got a
judgment against them directing them to file an account
of their administration.
Each executor made out his own
account, and sent it to the Master, signed by himself.
The
Master, however, refused to accept either account, inasmuch
as it was not signed by both executors.
Then Taute, who
now claims to be a creditor of the estate, applied to this
Court for a committal of the respondent Wehmeyer for
contempt of Court in not filing a proper account of the
estate.
To this application there were three objections. In
the first place it was said that Taute was not himself a
:

creditor of the estate ; secondly, that Taute himself could
not take advantage of a judgment he had not himself ob-

tained
to the

;

and, thirdly, that

Wehmeyer had

actually tendered

Master an account, which the Master refused to accept.

It appears to

me

the application.
that Taute

that all these three objections are fatal to

In the

first place, it

a creditor.

He

does not appear clearly

swears

so, it is true, but
and the Court would not
merely on these affidavits decide whether he was a creditor
or not.
There was actually an action brought by Taute
against the executors, which Wehmeyer defended, and in
is

Wehmeyer swears he was

not,

17
that ease

ment

Wehmeyer was

absolved

;

so that so far the judg-

of the Court was against Taute's claim.

A.s

second objection, that Taute could not take advantage of a
judgment to which he was no party, it was said that a judg-

ment

of this kind was in the nature of a judgment in rem,
but no single authority was produced to that effect, and I can

Then

find nothing to bear it out.

that

Wehmeyer had

as to the third objection,

actually tendered to the Master the

account which was refused

;

at all events, the defendant has

attempted to obey the order of the Court, and it requires a
very strong case indeed before the Court will commit a person
for contempt.
It must be shewn that there was wilful disobedience of the order of Court, and there cannot be said to
be wilful disobedience, if the respondent actually tendered an
account which was afterwards refused. For these reasons,
At
I consider that the application ought not to be granted.
the same time, sufficient was shewn upon the whole case to
justify the Court in not giving the respondent his costs.
Although Wehmeyer has not done sufficient to justify the
Court in committing him for contempt, he has done quite
enough to justify us in making him pay his own costs.

Denyssen,

J.,

FiTZPATEicK,

concurred.
J.,

said

:

I regret to say I

stand alone in

from my two brothers. I would not
this
hesitate to found my judgment upon the one question I
alluded to during the discussion, namely, that this is an
order of the Court, and I do not care who brings it to the
knowledge of the Court that its order has been disobeyed.
Its own force and vitality ought to ensure its being obeyed
and whether it was an amicus curim from the bar, an officer
case, differing

of the Court, or any one else that brings to our notice, that
in an important matter, such as the administration of estates,
an order has not been complied with, I think that of its own
It
strength and inherent power the Court ought to act.
a
person
send
mic'ht be regarded as a very strong measure to
to prison, but it would be quite within the power and discretion of the Court to allow fourteen days or a month to
the respondent, and then if the order was not complied with

the defaulter should be punished. When the plaintiff found
that his co-executor would not work with him, he was obliged
refused
to frame an account himself. It is true that this was
then
was
open
Court
this
but
properly
so
j
the Master, and

by
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now, to come and say, " I am placed in
from the obstinacy and ill-behaviour of my
co-executor, I cannot obey your order ; will you give me
permission to file an account in my own name, releasing me
He might
from the obligation of obeying your order ? "
have done that and therefore I consider the order of Court
should be enforced, in face of the great interest the public
have in the filing of executors' accounts. It is only a few
months ago since we had a case here where a very large
company was brought to book for an account, and the case
was compromised by their paying £21,000 rather than go to
trial.
That shews the necessity of having the law strictly
complied with. Irrespective of the Act of Parliament, which
says these accounts must be filed, the defendant had a special
order of the Court in addition, but he has not done anything.
I do not think the objections taken have any force.
I think
this order of Court may be taken advantage of by any one
interested in the estate.
I cannot go so far as to say that the
only foundation of a man's being the creditor is a judgment.
I consider less than that ought to satisfy the Court. I regret
I should have to differ, but I consider this matter of great
to

Wehmeyer,

this difficulty

as it is

:

;

importance.
Application refused accordingly, each party to

own

pay his

costs.

Applicant's Attorney, C. C.

t Kespondent'a Attorn

y,

DE VuLiEns.")

De Korte.

MouTON

VS.

J

Van der Merwe.

Water-right of upper proprietor to water erumpentem in
suo.
Land Beacons Act.

—

Where a stream rises on the land of the upper proprietor,
and there is no proof that the water had been allowed for
any length of time to flow doivn in a definite and
accustomed channel to the land of the lower proprietor,
such lower proprietor cannot restrain the upper proprietor
from diverting the water of the stream.

19

TAc S-upreme Court, in

cases

coming before

it

in the first

instance, involving disputed land beacons,

mil

and

Land Beacons

be

guided by the rules laid down in the

recognise

Act.

The
hank's

plaintiff,
drift, in

the brothers

Mouton, was the owner of the farm Klip-

the division of Piquetherg, and the defendants,

Van

The

plaintiff's declaration alleged that a certain

stream of water took its rise above the defendants' farm,
and had been accustomed to flow through and over it, on
That by reason of
to and over the farm of the plaintiff.
his ownership of the farm Klipbank's drift the plaintiff was
of right entitled to the flow of the water of the said stream,
free and unobstructed for domestic and other lawful purbut that the defendants, on the 3rd March, 1875, and
and prevented the said stream from
flowing down to the plaintiff's farm, as it had been accustomed and of right ought to have done, to the damage of the
plaintiff.
Wherefore the plaintiff prayed judgment for £100
damages, and for a perpetual interdict restraining future
poses

;

thereafter, obstructed

diversion or obstruction, or for further and other

relief,

and

costs.

The defendants pleaded

the general issue, and specially

denied the allegation that the plaintiff was entitled to the
flow of the said stream of water free and unobstructed.
It

.

der Merwe, were the owners of the farm Mouton

Gelukwarts, situated immediately above the farm of the
plaintiff.

^.^^"^2

appeared that several unfailing springs were situated

at the foot of the Twenty-four Kivei-s Mountains, the water

of which formed the stream in question.

During the winter

time the stream received the water coming down the mounIn summer
tains and flowed through to the plaintiff's land.
the stream was weaker, and being diverted by the defendants upon their land no water reached the plaintiff's farm
for some weeks at a time, generally from between the begin-

ning of January to the end of March. Land surveyors were
examined on both sides. The diagram of the defendants'
farm attached to the original grant, which was dated 1714,
and the beacons on the ground did not coincide. The date
of the original grant of Klipbank's drifc was 1844. The
plaintiff's land surveyor fixed the corner beacon of defendants' farm nearest the mountain at the spot indicated by

C 2

"3
«».

van

20
tlie plan, and by so doing shewed tlie springs to be situated
on Government land outside the defendants' farm.
The
^to°Merwe?"' defendants' land surveyor adopted an old beacon marked C
standing on the ground, and by so doing brought the springs
either on the boundary or just within the defendants' farm.
Feb?°22.
:i_!^'

The antiquity

of beacon C was established, and it had also
been adopted in the survey of the adjoining properties. The
proprietors of the upper farm used the stream for a mill and
for irrigation. Witnesses who had known the farms for forty
and fifty years were examined, some of whom on both sides
stated the water had always been diverted on the upper
farm in summer time, and that it had been allowed to run
down only during three years. It was stated by some of the
witnesses, however, that on these occasions there had been a

made by the lower proprietor as a
had not been demanded of right.
A.G. (with him Vpington), for the plaintifi', con-

special request for water

favour,

and that

Jacohs,

it

tended, that as the stream in question took its rise above
defendants' farm, the water could not be claimed as private
water.

All the springs were situated on Grovernment land
outside the extent of defendants' farm, as represented by the

diagram attached to their title. As there was land to satisfy
the terms of the diagram, the Court was bound to look to the
diagram alone in ascertaining what was defendants' land
and ought not to receive the evidence as to the beacons'
where such evidence contradicted the diagram. {Boux vs.'
Bezmdenhout, decided 13th July, 1855.) But even if the
stream took its rise on defendants' farm, it flowed in a natural
and defined channel down to plaintiff's land in winter time,
and it was only in summer and in consequence of defendants'
acts, that it did

not reach the lower farm. The total diverwas unreasonable on the part of the

sion of the water

defendants.

Buchanan (with him
upon to reply.

Kotze), for the defendants,

was not

called

De Yillibks, C.J., in giving judgment, said :— This is a
case of great importance, not only to the
parties themselves
but also to the public, and

if I had the slightest doubt as
to
what the decision of the Court ought to be, I
should have

preferred, not only to hear Counsel for
the defendants, but
also to take time to consider my
judgment. But, as in this

21
case I have not the least doubt as to what the

judgment

vlb.%2.

""
"
do not think it would be fair to the parties
to postpone judgment. The facts that are disputed are very '^XXTwI''"
few indeed; the principal one is, whether the stream in

ought

to be, I

question takes

boundary.

its rise

Upon

within

this point

or

beyond the defendants'

we have heard the

evidence,

and also for the defendants. The surveyor for the plaintiff was guided entirely
by the diagram the surveyor for the defendants was guided
mainly by the beacons. But Mr. Kuys, the surveyor for
the defendants, was guided also by the grants aad the
first,

of the surveyors for the plaintiff,

;

diagrams of the adjoining farms. He found that the diagrams
of all the adjoining farms corresponded with the beacons
which he found upon the land. Two old witnesses were
called who knew the farms many years ago
ooe as long as
46 years ago, and the other 30 years and they both say
that that same beacon C, which Mr. Kuys found, was the
boundary beacon of the defendants' farm and of the adjoining

—

;

place,

Hout Constant. Then we
Government grant

find also, that subsequently,

made to the owner
Hout Constant, the surveyor Bird pointed out a rock,
before the

wa,s

of
or

which is in the immediate neighbourhood and this is
where the very heap of stones are which were sworn to by
the witness Burger, as being at the beacon C and it is very
rarely, in a case of this kind, that there is any mark of
identity so clear as in the present case. The Government
have recognised this beacon by making all their subsequent
grants consistent with it, and the occupation of neighbouring
stone,

;

;

owners has also been consistent with it. In the face of that
the Court cannot now hold that this is a wrong beacon, and
that the beacon ought to be shifted within the plaintifi's
boundary. The Land Beacons Act, No. 10, 1859,* it is
true, contains regulations which the Land Commission itself

and there is one of those regulawas bound to observe
with the principle upon
,quite
inconsistent
is
which
tions
was given in the case
Court
of
the
judgment
the
which
;

Boux vs. Bezindenhout. As I understand it, the judgment there amounted to this, that the diagram and proof
of

together were proof conclusive as to the evidence of

*

The

regulations of this

Consolidation Act, No.

7,

title

Act are adopted by the Land Beacons

1865, section 77,

22
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and that the evidence of shifting beacons could not be
admitted against the clear evidence of the grant in other
words, the Crown having made a certain grant, you could
not allow evidence about beacons to contradict that grant.
But what do we find in the Land Beacons Act, where regu;

lations are laid

down

for the Commissioners to observe in

The

the case of disputed beacons ?
laid

down

first

are of importance in this case.

of the Act, which contains them, says

:

two rules there

The 26th

— " In

section

determining

real and substantial justice between the parties is, the
Commissioners will take into their consideration the peculiar
circumstances of each particulari case, and they will, as
general principles, be expected to recognise and act upon the

what

rules following, that is to say
"

The

a.

crig'nal

:

beacons of farms, as pointed out at

tlie

original

be deemed to denote and inclurie the true and
proper farms as granted and intended so to be, notwithstanding that
such beacons may not correspond with the original diagram, cr with the
This rule
extent of land which the original title-deeds purport to graut.
is, however, to be subject to the qualificaiiou or modification mentioned

measurement

under
"

letter

As

6.

thereof, shall

b.

often as

it

shall be

made

to

appear that certain well-ascertained

beacons have been, for an uninterrupted period of thirty years or upwards,

next before the passing of this Act, recognised by the parties who dispute
the same before the Commissioners, or those under whom such parties
claim, as the trae and proper beacons, such beacons shall be taken to be,
and to have been, the original beacons, nor shall any proof to the contrary
be acted upon, unless the parties disputing such beacons shall allege and
prove some fraud, deceit, or cironmventiou, in regard to such beacons,
upon the part of the persons maintaining their coiTectness, or upon the
part of those from or under

Now,
for

such persons claim."

true that the object of these regulations is not
rules for the guidance of this Court, but

it is

to lay

whom

down any

the

guidance of certain Commissioners

But

appointed under that Act.
that Act

it

will be

who may be

in subsequent sections of

found that there

decision of the Commissioners

;

is an appeal from the
and supposing there is an

appeal, as there have been cases of appeal, the

Supreme

Court would upon the appeal clearly have to be guided by
these rules laid down here and, therefore, it would be the
height of absurdity to suppose that in the case of an appeal
;

Jrom the Land Commission, certain rules are to regulate
the Court but when the case comes before it in the first
;

23
instance, the rules are not binding at

rules to point out

all.

I

one thing, and that

is,

mention these
that

they are

Fe" m.
'L^'

inconsistent with the decision in the case of Boux vs. Bezin- ^de^Serw^*"
denhout, where it was held that the evidence of beacons

could not be allowed to contradict the clear evidence of the

diagram and plan. I am reminded also that this is an interpretation by the Government, which introduced this Bill
into Parliament, against itself, because, in most of these
cases which come under this Act, the beacons actually
include a very much larger portion of Crown lands than is
actually awarded in the original grant.
This being the case, I think this Court would not now be
justified in entering into the question whether these streams
arise upon the plaintiff's farm or upon Government land.
I cannot conceive the possibility of the Government succeeding in an action to eject the defendants from the piece
of land in question.

The defendants

are, at all events,

the

hond fide occupiers of this land no one has yet shewn a
better title certainly the plaintiff has not shewn a better
title than the defendants to this land ; and as such bond fide
;

;

occupiers, I think that in this action the defendants

may

to

and purposes be treated as owners of the land on
which this water arises. There is a small stream arising
a little above the defendants' land, but the water from it is

all intents

of so imperceptible a quantity that

it is

not necessary to

much about it. The mass of the water rises upon the
The question then comes; what in
defendants' own land.
law are the defendants' rights ? Upon this question there
say

have been several decisions quoted. There is no doubt that
several eminent Judges of this Court in former times did
lay down some very strong views as to the rights of upper
proprietors to all the water which rises upon their own
and for that purpose they relied upon Voet, 8, 3, 6.
land
Voet goes to the extent of saying that the upper proprietor
is entitled to all the water which rises upon his land, and
;

dictum he quotes the Cod^. But on referring to
it will be found that it at all events does not fully
bear out Voet. This Court would certainly be bound by a
but strong doubts have
series of decisions to the same effect
been thrown upon the general doctrine by the Privy Council
I do not
in the appeal in the case of Breda vs. Silberbauer.
for that

the Code

;

think that Vqefs doctrine can be accepted to the

fall exteut.

24
Feb.

ia.

'J_^^'

^^TJ^MerWl""

In

my

opinion the upper proprietor cannot lay claim to

the water rising upon his land,

if this

all

water had been accus-

tomed for a long series of years to flow down in a regular
and defined coiirse to the lower proprietor. The question
then comes, has in this case the water been accustomed to
flow down in a definite and kiiown course for a long time
prior to the institution of this action ?
That seems to me
to be the sole question to be decided by this Court.
Upon
this point we do not need even the evidence of the defendants
because the evidence for the plaintiff was clear that
for the last 46 years this water has not flowed down to
plaintiff's land during the summer months
and that when
anyone got it, it was by permission of the upper proprietors.
From the earliest times up to now the upper proprietors
have asserted their right to the use of all this water, and in
such assertion of right the lower proprietors have always
acquiesced.
There has been an enjoyment for 45 years by
the upper proprietors of this water and not a single instance
is given in which complaint has been made by the lower
proprietors as to this use.
Under such circumstances I think
this Court, however much it may sympathise with the lower
;

;

;

him the judgment he prays for. He
has failed in shewing that this water does not rise upon the
plaintiff's land ; he has failed in shewing that this water has
flowed in an accustomed and definite course ; and, therefore,
proprietor, cannot give

I do not see how judgment can be given for him.
There is
one more point, and it is this assuming that this water rises
above defendants' land, and assuming it to be a public
stream, I give no opinion upon the question whether in that
case the defendants would be now entitled to the use of this
water.
In the case of Hough vs. Van der Merwe, there was
a public stream of water which flowed through the defendant's land on to the plaintiff's, and the Court there held
that the upper proprietor could only make a reasonable use
:

water, and could not use it for irrigation if he
thereby deprived the lower proprietor of water sufficient for
ordinary use. But in that case there was no evidence that
of the

for a continuous

30 or 40 years previous the upper prowas accustomed to the use of the whole of the water.
Possibly the decision might have been quite different there,
if for 30 years or more the upper proprietor had
used the
whole of the water. But in this case, as the matter has not
prietor

25
been pleaded, and as the adverse user for 30 years is not
vlb.%2.
1_?''
specially relied on by the defendants, it is not necessary to
decide upon that point. My decision goes on the ground ^Ter^Me™!""
that this water rises on defendants' land, and that there is
no proof it had flowed down in a definite and accustomed
channel for any number of years prior to this case being
brought into Court.- For these reasons, judgment should be
for the defendants, with costs.

Denyssen,

J.,

Judgment

for defendants acc6rdingly,

triaintiiFa Attorney,

and Fitzpatrick,

De Korte.

Defundants' Attorneys,

Perennial Stream.

vs.

Palmee.

— Water rising

day in very dry

its source, is

with costs.

]

on upper proprietor's land.
flow during the heat of
which never dries up at
a perennial stream ; and an

stream which occasionally ceases
the

concurred.

Kedelinchuys & Wessels.J

Vermaak

A

J.,

to

seasons, hut

considered

to be

upper proprietor has no exclusive right
the water of such a stream.

An

upper proprietor

is

not entitled

to the

enjoyment of

to the exclusive

limited enjoyment of water rising on his

own

and un-

land, if for

the period of prescription the water has been allowed to
flow down beyond his land in a known and defined channel
and has been for that period used by the lower proprietors.

The plaintiff, the widow Eosina Elizabeth Vermaak, of the
farm Slangen Hoek's Fontein, sued the defendant Agnes
Isabella Palmer, also of the same farm, in the Circuit Court
for the division of Uitenhage for £500 damages sustained by
reason of the defendant having wrongfully and unlawfully
obstructed and diverted the water of a certain stream or
watercourse flowing to the land of the plaintiff; for an order
on the defendant to restore the water of the said stream to
and for an interdict restraining future
its natural channel
;

diversions.

The defendant pleaded

the general issue.

isve.

..'as!

vermalkM
°'"^'
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May> 1875,
and after the evidence was adjourned bj
conscnt of parties for argument before and decision by the
when judgment was given
learned Judge at Grrahamstown

The

case was tried at Uiteflhage on the 4th

before Smith,

J.,

;

on the 31st August, 1875, for the plaintiff for £50 damages,
with costs, and the defendant ordered to restore forthwith
the water to

its

natural channel.

were found by the presiding Judge to
The farm Slangen Hoek's
have been
Fontein, which had been granted in 1818 under a quit-rent
lease to a widow Eautenbach, was in 1839 purchased by
James Scovey from George Eautenbach. Scovey, in 1841,

The following

facts

proved at the trial.

leased the farm to Eobert Palmer and Thomas Brown
Palmer for eight and three-quarter years, with obligation to
In 1844 it was
sell to them at the expiration of the lease.
agreed between Eobert and Thomas Palmer that the farm
should be divided between them, the homestead, with all
the houses and gardens thereon, to belong to Eobert Palmer,
the price to be paid in the proportion of three-fourths by
Eobert, and one-fourth by Thomas. The farm was transferred
to Eobert and Thomas jointly in 1850, and in 1855 it was
divided, according to the agreement of 1843, and transfer

granted of the respective portions. Somewhere about 1861,
Yermaak purchased Eobert Palmer's portion of the

Ignatius

farm, and the plaintiff (his widow) inherited

On

the death of

Thomas Palmer the defendant

it

from him.
daughter

(his

still is, the owner of this
between the two portions lies
N.E. and S.W., the south-eastern portion of the farm being
the plaintiff's and the north-western the defendant's. On
the south-west side of the defendant's farm there is Government land, in which rises a little stream, " well defined, about
eighteen inches broad, with steep and rocky mountains rising
on each side of it, at a distance of about thirty or forty

and

sole heiress)

portion.

yards."

became, and

The boundary

This

little

line

stream flows eastward into defendant's

and then " the bed of the river becomes thirty or forty
yards across with bushes and rush, but a good fall. A great
deal of water rises on defendant's land, which at the upper
part of the stream is swampy.
Lower down on defendant's
land the ground is harder, and the bed of the river consists
of shingle and sand, but in some parts swampy."
It then
flows in plaintiff's land, forming, for some distance, the
land,

27

boundary between the two farms, and afterwards flows
entirely through the plaintiff's land, passing through the
homestead.

Kising in the plaintiff's, there is a very small
stream flowing northwards, which joins the other stream just
below where the latter enters the plaintiffs land. Previously
to 1874, the water from these united streams supplied the

homestead with water. In that year the defendant entered
into an agreement with one MuUer to work her portion of
the farm on the halves, and he then constructed a furrow,
leading from the stream passing through the land at the
point where it ceases to be swampy, and diverting the stream
to a dam. The water so diverted he used to irrigate the land,
from which he obtained, amongst other things, 140 muids
of saleable potatoes in 1874.
It was admitted that the whole
of the water of the stream was diverted, and that no perceptible quantity found its way back to the stream.
It
was for this alleged wrongful diversion that the present
action was brought.
Mr. Pinchin, the surveyor, called as a
witness by the defendant, gauged the streams on the 17th of
April, 1875
1st, at the boundary of defendant's farm and the
Government ground, where he found that 5,417 gallons of
water passed in twenty-four hours 2nd, at the artificial
channel where the water was let out, 34,425 passed in the
twenty-four hours and 3rd, below the junction of the two
streams, where 14.390 gallons passed in the twenty-four hours.
It appeared from the evidence of plaintiff and also of Mr.
Scheepers, a neighbouring farmer who had known the farm
thirty or forty years, that at plaintiff's homestead there were
beautiful gardens that used to be irrigated by the water from
the united streams, but that since the diversion they had not
:

;

;

water even for domestic purposes. The plaintiff
now to carry water for the poultry, and
that they could not grow vegetables, and that the farm was
now a dry farm, and its value in consequence considerably
sufficient

stated that they had

diminished.

There was considerable

conflict as to the state

of the stream before the diversion in dry weather.

The

defendant's witnesses stated that in ordinary dry seasons the

The
water did not reach the homestead on warm days.
however, said that before the diversion the stream
had never become dry, although it got weak. On the whole,
plaintiff,

the impression left upon the Judge's

mind was

to be, that in dry seasons the water did not

stated by him
come down to

Flb\.
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On the
the house on warm days, but that it did at night.
diagram on the agreement of 1873 the stream formed by the
junction of the two little streams is called the " little river,''
and there is written against it " a good stream."
Smith,

J.,

in giving judgment, after reciting the pleadings

and above-stated

facts, said

:

These being the facts proved,

the first question that arises is was the diverted stream a
" running stream " within the meaning of that term, as used
:

The defendant's counsel used the expression
jurists.
" public river," but I have used the term " running stream,"
as that, or " running water," or a " natural watercourse," are

by

the terms generally used by modern jurists in discussing
these questions.

The

defendant's counsel argued, quoting

from Pothier, that a running stream must be one " qui coule
toujours," and that as the evidence shewed that the little
river did not run on warm days in summer, it was not such a
stream but I think that if a stream ordinarily runs in
ordinary weather it is not the less a running stream because it
is occasionally dry on hot days in dry seasons. " Si tamen aliqua
asstate exaruerit, quod alioquin perenne fluebat, non ideo
minus perenne est " (D. 43, 12, 2). If this is not so then
there are certainly not many running streams in the colony.
The definition of a private stream in Voet is " quod sestate
exarescit et in privati dominio est, nee a cseteris locis privatis
differt."
I do not think that the evidence proved that the
" little river " was wont to be dried up in summer.
The next
point raised by the defendant's counsel was that a stream for
the diversion of which an action would lie must be one confined within a defined natural channel, and that this so-called
stream was a mere swamp when if passed the defendant's
land.
I quite agree that the water must flow in a known
definite channel or watercourse, and not be mere drainage
water which percolates through the soil and ultimately
reaches a stream, as was the case in Broadbent vs. Bamshotham,
Bawstron vs. Taylor, hoih reported in 11 Exch. 602 and 369, in
the former of which the swamp was likened " to a sponge on
the hill side full of water, and apparently no course of water
into or out of it on the surface of the land." But here the diverted water did run in a well-defined channel both above the
defendant's and at or below the point of diversion, although
the ground on the defendant's lands was described as swampy
;

29

on account of a number of springs rising there. I understood Mr. Pinchin to mean that although it was not confined
between two banks, still you could see when the water flowed
along. He said there was a good fall. The next point raised
was that substantially all the water diverted rose in the
defendant's land, and that, therefore, she had a right to use
it all, and the following passage from Burge, vol. 3, p. 421,
was quoted to support it " When a spring rises in or a
private stream runs through the lands of A., although its
natural course may conduct it to the adjoining land of B., yet
the former is not restrained from diverting it " (Code, 3, 34, 6).
But the very next passage imposes a very important limita:

Bwrge continues, " But if according to its
accustomed course, ex vetere more et ohservatione, it has been
allowed by A. to flow into the lands of B., the former will not
be permitted to deprive him of it "' {Code, 8, 34, 7). And this
is nearly the doctrine of the
Code Civil by article 641
" Celui qui a une source dans son fonds, pent en user a sa
volonte, sauf le droit que le proprietaire du fonds inferieur
tion to this right.

pourrait avoir acquis par titre ou par prescription." Supposing

then that the case were to be governed by this rule of law,
whom she claims have
acquired a prescriptive right to have the stream run as it
had, prior to the diversion, been wont to run and been used by
the plaintiff and the parties through

them for

Aqua currit

thirty or forty years.

et

debet currere ut

argued that under the
agreement for the division of the farm between Eobert and
Thomas Palmer in 1848 there was an implied contract by
Thomas not to interfere with Kobert in the use of the water,
but as there would, under the above rule of law, have been a
prescriptive right acquired, it is unnecessary to consider the
currere solehat.

somewhat

It might, I think, be

difficult

point whether there was such an implied

covenant, and whether

it

The English
more modern authorities,

ran with the land.

and American law, according

to the

does not consider that the right to the enjoyment of the

usufruct of a natural stream depends upon a prescriptive
right or a presumed or actual grant.

It is

now

well settled

that the right belongs to the proprietors of the adjoining

lands as a natural incident to the
proprietor

may make

soil itself.

And

a riparian

a reasonable use of the water for his

domestic purposes, and for his cattle without any regard to
the effect

it

may have upon

the lower proprietors, and

i-lb%.
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^t™'^^

"'•

30
reb!*2i.

!!_?'

^pSmel"*'

may use it for any other purposes, provided he
not thereby interfere with the rights of other proIt is the right to interfere with the natural course
prietors.

further, he

does

of a stream by altering the quantity or quality of the water

that

is

considered an easement, and

is

claimable by prescrip-

were to be decided upon English law, the
case of Dudden vs. Guardians of Glutton Union, 1 H. & N.
627, would be a conclusive authority against the defendant.
Baron Martin, in his judgment, thus concisely states the
law " A river begins at its source, where it comes to the
surface, and the owner of the land on which it rises cannot monopolize all the water at the source so as to prevent it
reaching the lands of other proprietors lower down." The
question of water rights has been much discussed in America,
and there, too, it was expressly decided in Arnold vs. Foot,
1 2 Wendell, 330, that where a spring of water rises in the land
of A., and runs in a stream to the land of B., A. has no right
to divert the stream to irrigate his land, if that would exhaust
the running stream. It has been stated that the Judges of
the Supreme Court formerly held that the law of the colony
was the reverse of this.
I have been unable to find the
judgment of the Supreme Court in the case of Silberhauerys.
Breda, but in the judgment upon appeal to the Privy
Council, 12 Moore P.O., there is the following passage:
" Their Lordships have not before them the particular texts
in Voet upon which all the Judges seem to concur in holding
that if the streams do rise in the appellant's land, he is, by
the law of the colony, entitled to do what he pleases with
their waters.
Their Lordships are not satisfied that this
proposition is true without qualification
or that by the
Eoman-Dutch law, as by the law of England, the rights of
the lower proprietors would not attach upon water which had
once flowed beyond the appellant's land in a known and
definite channel, even though it had its source within that
tion.

If the ease

:

;

The second passage I have quoted above from Burge,
citing Cod., 3, 34, 7, shews that this was the rule of the
Eoman-Dutch law, and I am not aware of any authority that
shews that it was modified in Holland. Bell, in his Com-

land."

mentaries on Scotch law, says, that " springs could not by the
Roman law be stopped if perennial, tributary, or feeders to
the stream below. With us springs rising on one man's land,

and flowing

to those of others, or a rivulet passing the varioug
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not be stopped " (6th ed., vol. 2, 798). If I am
right in considering that the water diverted was such, that

lands

may

an action would lie if the diversion was wrongful, the question
arises whether the act complained of was a reasonable or
an unreasonable exercise of an upper riparian proprietor's
rights.
I do not think it at all necessary to examine the
authorities upon this point.
They have been all elaborately
reviewed lately (in December, 1874) in the Supreme Court
in the case of Hough vs. Van der Merwe, and I fully concur
with what is there stated, as, indeed, I am bound to, that the
passage in Voef (39,

3, 1), if

taken without qualification,

is

12 and 13).
In this case there can be no doubt but that the defendant has
used the water to irrigate her land in a manner that has
materially diminished its application by the plaintiff to
inconsistent with other passages (in book 43,

domestic

judgment

purposes,
is

and

that

for the plaintiff for

this

is

tit.

unreasonable.

£50 damages and

I order the defendant forthwith to restore the

costs,

water to

My
and
its

natural channel.

From

this

judgment the defendant now appealed.

Jacobs, A.G. (with

there was not

much

him

Cole), for the appellant,

dispute about the facts.

admitted

The stream

took its rise on Government land above defendant's farm,
but a considerable quantity of water, rose on defendant's own
land.
By law an upper proprietor could make use in any
he
liked of water which took its rise on his own ground.
way
It was shewn by the evidence that this stream sometimes
ceased to run, consequently it was not a perennial stream
and therefore it was " private water," and could be used by
the upper proprietor at his will.
(Counsel referred to the
cases of Belief vs. Loww, Dreyer vs. Ireland, and Erasmus vs.
Be Wet, reported in £uch. Reports, 1874, and to the authorities
mentioned in those cases and in the judgment of Mr. Justice

Smith, supra.)

Vpington (with him Buchanan), for the respondent, remarked that the cases referred to by the Attorney-General
contained only the dicta of different judges, but were not
decisions

by the Court.

By common

law,

if

water rising on

the land of an upper proprietor had been allowed to flow

down

to the lower proprietor in a defined

and natural channel

Feb.' 21.
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it

private water, and

ceased to be

was entitled only
laid

the

upper proprietor

to his equitable proportion of the water, as

in Hough vs. Van der Merive {Buck. Reports, 1874,
The effect of the evidence was not to prove this a
stream, and, in fact, the learned Judge who tri^d the

down

p. 148).

private

case found that

it

was a perennial stream.

(In addition to

the authorities cited, counsel referred to Angell on Watercourses, §§ 4, 119, 126, 128.)

Jacobs, A.G., in reply, relied strongly

on

Voet, 8, 3, 6.

Cur. adv. vult.
Postea (February 29),

De

Villiebs, C.J., in giving the judgment of the Court,

—This

is an appeal from a judgment of the Circuit
Court for Uitenhage, delivered by Mr. Justice Smith on the
31st of August, 1875, in an action for damages for the diversion of a stream of water Sowing from and over the appellant's land on to the adjoining land of the respondent, and
for an interdict to restrain such diversion in future.
The
Court, by its judgment, awarded to the respondent the sum
of £50 as damages, and ordered the appellant forthwith to
There can be no
restore the water to its natural channel.
doubt that the greater part of the water which feeds the
stream takes its rise on the appellant's land ; that sh& has
authorised the construction of a furrow which diverts nearly
all the water of the stream into a dam or reservoir, and that
the water so collected is led out and used for the purpose of
irrigating extensive gardens on her land.
Before this furrow
was constructed the stream sometimes became so weak that
the water did not reach the respondent's homestead during
the daytime, but this happened only in dry seasons on very
hot days, and according to the finding of the learned Judge,
the water always reached the respondent's homestead at
night, so that she had sufficient water not only for do-

said

:

mestic purposes, but for irrigating her gardens and fruit
trees.
After the diversion, however, the respondent had not

even

sufficient

water for domestic purposes.

the stream enters the respondent's land
distance above her homestead

is

The point where
at a considerable

but there is no evidence as to
whether before the diversion the stream ever ceased to flow
;

,

33
at that point. That it did not appears highly probable from
the large volume of water that rises on the appellant's land
but the matter is not one of much importance, as we are
;

agreed that the mere fact of the stream occasionally ceasing
to flow on any part of the respondent's land during the heat
of the day in very dry seasons does not give the upper proprietor the exclusive right to the enjoyment of the water, if,
as in the present case, the stream is never dried up at its
source.

But another question of greater importance and

whether the fact that the
stream rises on the appellant's land does not give her the
exclusive right to the enjoyment of the water independently
of the previous enjoyment of the lower proprietors.
The
opinion of Voet is clearly in favour of the right of the upper
difficulty arises in this case, viz.,

proprietor, and this opinion seems to have been followed

by

several Judges of this Court in the cases cited at the bar

from Buchcman's Reports for 1874. In the case of Silberhauer
vs. Breda, Sir Wm. Hodges, C. J., said
" I believe the
law of this colony is quite clear whatever may be the case
as to water running over the lands that the rights of the
freeholder to water rising on springs from his land is undisputed and undisputable. He may use it for any purposes
relating to irrigation, or he may convey it away and use it
as he pleases,
Voet, in the passages cited at the bar during
the arguments, is very clear and distinct on this matter."
Mr. Justice Wateemeveb said that " It was impossible to
dispute the law that a man might do whatever he pleased
with water that rose upon his own property. It had been
stated, and correctly, that so strong was that general rule,
that whereas a servitude might be constituted by prescription on a lower proprietor to receive water which rose on
lands of the higher proprietor, yet that prescription would
not constitute a servitude upon the upper proprietor to
enforce him to let the water run down." The case itself was
decided upon the construction of a statute relating to the
stream of water in dispute, but the observations are important
as showing that the learned Judges who made them entertain
no doubts as to the state of the law. They are also important inasmuch as they afforded the occasion for a dictum
from the Privy Council (to which tribunal the judgment was
brought in appeal), throwing very grave doubts upon the
view which had up to that time been entertained in this
:

—

—

—

S.C.-VoL. VI.
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The passage

Court.
is

as follows

:

—

in the

judgment

of the Privy Council

" Their Lordships have not before

particular texts in

Voet

upon which

all

them the

the Judges seem to

concur in holding that, if the streams do rise in the appellant's land, he is by the law of the colony entitled to do
what he pleases with their waters. Their Lordships are not
satisfied that this proposition is true

by the Eoman-Dutch law,

without qualification

by the law of England,
the rights of the lower proprietors would not attach upon
water which had once flown beyond the appellant's land in
a known and definite channel, even though it had its source
or that

within that land."

Now

it

as

appears to us to be a sound rule

that where once a question of law has been settled by a
series of

uniform decisions,

it

is

the duty of this Court to

up those decisions without inquiring too minutely
into the grounds upon which they were originally arrived at.
But where a serious doubt is cast by the Court of ultimate
appeal for this colony upon the correctness of those decisions,
follow

becomes the duty of this Court to re-open the question,
and to consider on what grounds those decisions rest. Now
it seems clear that in all those cases in which the exclusive
right of upper proprietors to water rising on their land has
been upheld, the Court relied solely upon the passage in
it

Voet's Commentaries on the Pandects, cited in this case (8, 3, 6).
In treating of the servitude of aquasductus, he says that
where water flows down in a natural channel, there is no
reason why the upper proprietor should not retain for himself water rising in his own land, and therefore his own, or
why he should not create a servitude in favour of a third

party, to divert the water and prevent
to the lower lands to

and he adds that

it from flowing down
had been accustomed to flow
impossible to conceive of a right by

which

it is

it

j

prescription in favour of a lower proprietor; but' that if a
servitude is in question at all, it is a servitude in favour of

the upper proprietor against the lower proprietor, compelling
the latter to receive the waste water from the land of tho
former.
In support of this view Voet quotes a passage from
the Code (3, 34, 10), which runs as follows :— " Si tibi servi-

tutem aquae deberi prseses animadverterit, nee hactenus non
utentem spatio temporis providebit. Nam si hoc minima
probetur loco proprio facto opere dominus fundi continere
et facere, quominus ager tuus irrigari possit, non

aquam,

35
proWbetur."

This passage does not, however, fully bear out
the conclusions drawn from it by the author. In further

"76.

competent to any one to divert subterranean veins of water
which flow down to and rise upon the land of another, why
should he not be allowed to divert water flowing over the
"
surface of the soil to the lands of the lower proprietor ?
But there is a wide difference between a stream of water
flowing in a known and defined channel over the surface of
the soil, and underground waters which rarely, if ever, have
a known, constant, and defined course, and which generally
merely percolate through the earth in no defined stream,
nor is it at all clear that even under the Eoman Law the
upper proprietor could divert a subterranean stream which
in former times has flown down in a defined and known
channel, rising to the surface on the land of the lower proprietor, where the upper proprietor has always been aware
of the existence of the stream, and the lower proprietor has
always had the enjoyment of the water. Moreover, in reference to the Code, it will be found that the same Emperors
who issued the Constitution quoted above and relied on by
Voet, issued another Constitution (Cod. 3, 34, 7), which very
materially modifies the rights of the upper proprietDrs, in
cases where the lower proprietors have by ancient custom
shared in the use of the water for purposes of irrigation
" Si manifesto doceri possit, jus aquse ex vetere more atque

Vermaak vs.

suppor,t of this view, he puts this question

:

—"

If

it

is

:

observatione per certa loca profluentis utilitatem certis fundis
irrigandi causa exhibere, procurator noster, ne quid contra

veterem formam atque solemnem morem innovetur, providebit."

Perezius, in his

Commentary upon

this passage, denies

the right of the upper proprietor to the unrestricted use of
water rising on his own land where the lower proprietor has

acquired a servitude to share in the enjoyment of the water.
without here entering into the objections which may

Now

be raised to the notion of a servitude acquired by prescription in a case where there really has never been any adverse
enjoyment on the part of the person claiming the servitude
as against the rights of the person from whom it is claimed,
it is sufficient for the purpose of the present case to say that

upper proprietor is not entitled to the
exclusive and unlimited enjoyment of water rising on his
own land, if for so long a period as thirty years, at all events,
in our opinion the

D
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his land in a known and
water has flown down beyond
"

defined channel for the benefit of the lower proprietors.

In
guch a case the rules laid down in the case of Hough ts. Van
der Merwe, in regard to public streams, would apply, and
*/

.

,

the upper proprietor must be restricted to a reasonable use

In the present case

of the water.

it

was found

as a fact

by

the learned Judge of the Court below that for upwards of
thirty years prior to the dirersion the water had been wont
to

run to and be used by the respondent. In this respect
difi'ers materially from that of Mouton vs.

the present case

Van der Merwe, which was decided last week by this Court,
There also the water mainly rose in the land of the upper
proprietors, but for upwards of forty years they had been in
the habit of diverting the water for the purpose of irrigating
their own gardens, pasture lands, and plantations, and that,
too, at a time of the year when it was most needed by the
lower proprietor for his own gardens and plantations. This
they had done without any objection or remonstrance from
the lower proprietor, and the Court held that it was too late
for

him

to object to the diversion.

stances of the present case

we

Under

all

the circum-

fully concur in the view of

Mr. Justice Smith, that the appellant has made an unreasonable use of the water, and should be condemned in the
amount of damages awarded, with costs. We think, however,
that the order, directing the appellant to restore the water
to its natural channel, should be omitted from the judgment,
for,

although such

may

not have been the intention of the

Court, the full effect of the order would be to prevent the
appellant from diverting any portion of the water for purposes
of irrigation, whether such diversion deprived the respondent

of a fair share of the water for irrigation or not.

The

appel-

having failed in obtaining any material alteration of the
judgment, must pay the costs of appeal.
lant,

Judgment

for respondent accordingly,

r Appellant's Attorneys, Faikbridge
LKespondent's Attorney, Van ZYt.

&

Abdzene."!
J

with

costs.
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—Privileged Communication.

a member of a Chamber of Commerce,
to be admitted a member
of the Chamber, at a meeting held for the election of
members, is a privileged commilnication, and in the absence

statement

by

concerning a person applying

of malice

is

not actionable.

The plaintiff, a broker, carrying on business in Cape
Town, applied to be admitted a member of the Chamber
of Commerce of Cape Town.
Shortly before this he had
been employed in certain transactions between the mercantile firms of Benjamin & Co. and Goodliffe, Smart, & Co.,
out of which a law suit had arisen, and in which the plaintiff
was called as a witness. When the plaintiff's application for
admission came before the Chamber of Commerce, the defendant (who was a partner in the firm of Goodliffe, Smart, &
Searle) made the following statement to the meeting of the
members of the Chamber " In the Supreme Court Mr. Foord
declared in the witness-box, on his solemn oath, that what he
had communicated to his principals was an unmitigated
falsehood
and a man who could so thoroughly disgrace
and degrade himself was not fit to hold a place in the
Chamber of Commerce." The plaintiff was not elected.
He thereupon brought an action for £5000 damages for
:

;

defamation.

The defendant admitted the speaking

of the words, and

pleaded that the same were true in substance and in fact,
and were spoken and published without malice, and upon a
justifiable occasion.

The speaking

of the words at the meeting were proved

have had the effect of inducing the plaintiff's proposer to
withdraw his name. The words in question had reference to
reply given by plaintiff to a question put in cross-examination with reference to a letter written by plaintiff with
reference to the quality of some tea that had been sold.
Counsel had framed the question, and the plaintiff had
replied to it in the affirmative, immediately adding, that
what he meant was, that the letter he had written was
an exaggerated one. The plaintiff" said he had suffered
to
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in his business in consequence of the attack made on him
by the defendant.
Jacobs, A.G. (with him Buchanan), submitted that what
had transpired in the action against the defendant's firm did

not justify the uttering of the slander complained
(with

Cole

him

of.

Upington), for the defendant, contended

that the defendant had acted bond fide, and that the plaintiff's

evidence in the previous action had warranted the defendant
in

making the statement complained

Commerce.

De

of to the

Chamber

of

Besides, the communication was privileged.

Villiees, C. J., in giving judgment, said

:

—

It is to be

regretted that the plaintiff has brought this case into Court

The words complained of were spoken by the defenall.
dant in September last, and if the matter had been allowed
to slumber, the world would very soon have forgotten that
such words had been spoken at all in the Chamber of Com-

at

There is no doubt that, at the time when the plaintiff
gave his evidence in the Supreme Court, and said " Yes" to
a question which was put to him by Counsel in cross-examination, he acknowledged that something he had written was
When it was put to him he did not
a deliberate falsehood.
see the full force of the question, for, on reflection, he at
once modified his statement and said it was exaggerated.
Still the plaintiff did admit that he had told a deliberate
falsehood and then comes the question whether, when the
plaintiff was proposed as a member of the Chamber of Commerce, it was not the duty of every member present to call
the attention of the meeting to what had before this taken
place in Court.
I believe it was the duty of every member
to do soj and thus, if possible, prevent an improper person
from becoming a member of the Chamber. It was clearly a
privileged communication on the part of the defendant ; and
merce.

;

for the plaintiff to succeed in this action

the defendant was actuated by malice.

he must show that

I fail to see in the

make the defendant
defendant had used
the words, but the question for the Court is were they used
maliciously.
I am not satisfied there was any malice, and
evidence any proof of such malice as to

liable.

It is to be regretted that the

therefore

judgment must be

Denyssen,

Chamber

of

J.,

said

:

Commerce

—I
is

for the defendant.

am

of the

same opinion.

The

a body of gentlemen supposed to

39

meet together

purpose of promoting the mercantile
jill^%^
and they are bound to preserve the ^^
lifferespectability of their body as far as possible.
Indeed it
would have been a dereliction of duty if one of the members,
when a candidate was proposed of whom he knew circumfor the

^q

interests of the place,

stances rendering

it

undesirable that he should be admitted

member, did not bring it to the notice of the Chamber,
There has been no evidence given of ill-feeling or of malice
on the part of the defendant.

as a

FiTZPATBiCK,

J.,

concurred.

Judgment accordingly

for defendant,

rPIaintiffs Attorney, Van Ztl.
LDefeudant'a Atturueys, 1' airbridge

costs.

"I

& Ardebne. J

Mathys

vs.

Pauper.

In a

with

—

Hart.
Costs.

Deo, the Court may, in its discretion,
paid out of the money recovered in the

case conducted pro

award
action

costs to he
;

hut in this case the Court refused to

mahe such

orden

named Mathys, obtained leave to sue
^ah%.
Mar^i.
named Hart, residing in Somerset
East, for damages sustained by reason of an assault committed Mathys m. Hart,
upon her. Shortly after the proceedings were commenced
In 1874 a

girl, a

minor,

in forma pauperis a farmer

the defendant disposed of his landed property and left the
colony, but the

sum

of

£1500

in the hands of a

attached to abide the judgment in the case.

bank was

The defendant

was represented by Counsel, but did not appear at the trial,
and a very gross outrage upon the plaintiff having been
proved, the Court awarded her £1000 damages and costs. In
the judgment it was ordered that the £1000 should be paid
into the Master's Fund for the benefit of the minor plaintiff.
The plaintiff's Attorney had his bill of costs taxed at £870,
and deducting the £500 the balance of the sum placed under
attachment, claimed a balance of £370 as still due to him.
The Attorney now applied for an order on the Master to pay
over the balance of the taxed bill out of the £1000 damages
recovered in the action.
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The Court pointed out that the costs were recoverable
from the defendant.
Mathysw. Hart.
Maasdorp, for the Attorney, stated that the defendant had
now surrendered his estate. There had been very heavy disbursements in this case, owing to the witnesses residing in
Somerset, and a commission de lene esse having been refused.
In a pro Deo action the party suing was not liable to pay
costs or Court fees, but there were necessary disbursements,
and unless these were repaid when the party was successful
no Attorney would take up a pauper case. In this instance
a great wrong would have been unredressed unless an Attorney
had been found willing to take up the case.
The total of the amount actually disbursed was asked for
by the Court, but could not be stated as the original bill ofcosts was not forthcoming, it having been filed with the proofs
of debt on defendant's estate.
The required information was
directed to be supplied in Chambers, and the application
^?^8J«v

Mar.

1.

ordered to stand over.

Postea (March

De

1),

the motion had been called,
which stood over upon the question
whether in a pauper case where the Attorneys for the pauper
have applied for an interdict to attach property in the possession of the defendant as security for costs, and this amount
said

:

Villiers, C.J., after

—This

attached

is

is

a case

afterwards exceeded, the Attorneys

may touch

the capital fund which has been awarded to the plaintiff. As
a general rule, I do not think it is the intention of the Court
to lay it down that it is out of its power to allow such a fund
to be touched.

Cases

may

arise in

which

it

would be abso-

lutely necessary, as a compensation to the Attorneys for their

trouble and labour expended on behalf of their client, for the

Court to award something out of the funds awarded to the
The question here is, whether this is one of those
plaintiff.
cases.
For myself, on looking over the papers, it seems to
me the Attorneys both in Cape Town and the country have
had very great trouble in getting up the case, and I find also
that the actual disbursements, according to the taxed bill of
costs, amount to £522.
Certainly this seems very excessive,

but the

bill

initialed

by the Attorneys

of costs has been taxed, and, moreover,
for the defendant.

In

my

it

is

opinion

the Attorneys for the plaintiff are entitled to some compen-
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work and labour, and I should feel inclined to
^^l\
Feb. 3.
Mar, i.
award them the sum of £100 out of the £1000, the amount
of the judgment.
My brethren, however, think differently. Mathyaus.Hart.
Dbnyssen, J., said
This is an application on behalf of
the local Attorney at Somerset East, in the case of Mathys vs.
Hart, for an order of this Court upon the Master to pay to
sation for their

'

:

him

—

the balance of the bill of costs incurred in that case, a

pauper

case.

Pending the

trial

the

sum

of £1500 belonging to

the defendant was attached, to answer any damages and costs.

The

and th« judgment of the Court was for
it having been proved that this was
one of the most atrocious assaults that could have been committed.
This £1000 was paid into the hands of the Master,
from which it is now sought that the balance of costs should
be paid to the local Attorney. Instead of £500, the bill of
costs amounts to £870. The witnesses' expenses alone amount
to £365 Is. 6^., but of this I say nothing, as they have
been taxed ; otherwise I should have been disposed to go into
details, to show the extravagant amount for which these
Although I do not wish to lay it
costs have been taxed.
down as an inflexible rule that the Court is not authorized in
some cases to allow costs to be deducted from any amount of
damages that have been granted to the parties who have
case

plaintiff,

was

tried,

£1000 damages,

succeeded in this case, I am decidedly opposed to allowing a
sixpence to be deducted from the damages awarded to this
pauper for one of the most grievous assaults and injuries
After all, the £1000 is a very
that could be committed.
poor compensation for injuries, and I am not disposed to
grant the application.
concur with my brother
EiTZPATBiCK, J., said: I
Denyssen, but am happy to think that between us and
the Chief Justice there is no difference of opinion whatever
We are all agreed that it is in the disupon, the principle.

—

cretion of the Court, according to ihe circumstances of each
case, to allow

damages awarded

to a successful pauper to be

attached, in order to recompense those gentlemen

who have

charitably volunteered to bring such pauper case before the
Court, and zealously carried it through. It is merely on the
circumstances of this case that we differ. The learned Chief
Justice thinks that £100 ought to be awarded, but I and my
brother Denyssen consider that, taking the whole of the
circumstances into account, we are not warranted in awarding
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i8»6.

Mar.

Mathys

vs.

1.

Hart,

any portion of the damages, especially when the Counsel who
Tolunteerecl to be Counsel, said that £500 would be sufficient
The father of this girl did not appear, and there
for costs.
was no one to protect her interests, or say why the £1000
should not be held sacred neither can I say that the Bench
were much assisted by the learned Counsel who appeared for
;

the Attorneys, in discussing the principle of the allocation of
a portion of the damages for costs.

He

took a rather high-

handed view, and said it would be an iniquitous thing if the
costs incurred were not fully paid. He also told us that such
a decision would dry up the sources of charity, which I took
care to protest against, and that in future no Attorney or
Counsel would take a p'o Deo case, if the prospect of getting
full costs was not assured.
I do not believe, however, that it
will have any such effect, or that any Attorney or Barrister
will be deterred from charitably volunteering their services in
bringing the case of injured persons before the Court when
they are unable to pay.

—

De Yilliees, C.J., said: There was an application for a
commission in this case, but it having been refused, it was
necessary to bring the witnesses an enormous distance to
Cape Town, and it was this that swelled the costs so largely.
was

It

this fact

which mainly influenced

my judgment.

Application refused accordingly.
[Applicant's Attorney,

Van ZtIi.]

HOEPFMAN

VS.

Arrest.

An

MeYEE AND AnOTHEE.

—Bail.—

Sheriff.

application on notice of motion for

Sheriff
suit

to

pay

an order

to

compel the

the deficiency on

in which

a writ of execution, in a
the defendant had been arrested and

released on alleged insufficient hail, refused.
1876.

f!!*-

MeyerTud'

The

Hoeffman had, in December last year, been
by the defendant Meyer, the master of a ship then
iu Table Bay. The master was brought before the Magistrate
and fined for the assault, and afterwards Hoeffman commenced a civil action in the Supreme Court for £50 damages.
As Meyer was about leaving the Colony he was, on the 15th
plaintiff

assaulted

43
January, arrested and required to find sufiicient security to
abide the result of the action then pending. Bail was given
in the form provided in the 14th Eule of Court.
Hoeffman's
attorney intimated to the Sheriff that the amount of security
to be taken, to cover probable damages and costs, should not
be less than £300. The Sheriff's Officer, however, filled up
the bail for £50 only, being the amount of damages claimed,
and the bond was signed by Captain Murison as surety. The

defendant

left the Colony, and the case was tried at the
beginning of this term, when £25 damages and costs were
awarded to the plaintiff. Plaintiff's attorney had his bill of
costs taxed, and issued execution, when only the sum of £50
was obtained from the surety, which was insufficient to cover

the plaintiff's costs.

Notice was now given by the plaintiff to the Sheriff to
appear and show cause why he had failed to levy the

amount of the judgment and costs, as required in the writ of
execution j and also why the Sheriff had failed to comply
with the terms of the writ of attachment of the 15th
January, wherein, amongst other things, he was commanded
to arrest the defendant to find sufficient security to abide the

and why by reason of such failure
he should not be ordered and condemned to pay the exigency

result of the said action

;

of the writ of execution.

had
and cited Stall
was the Sheriff's

Tenn'ant, for the applicant, submitted that the Sheriff

acted wrongly in taking insufficient security

;

Brandt, 3 Buck., Menz. 126, to show it
duty to take security, not only for the amount of the debt
and costs mentioned in the writ, but also a sufficient sum to
vs.

cover further costs.
Jacobs, A.Q., for the Sheriff, said the

amount of security

mentioned by the plaintiff's attorney was monstrous. It was
hard that a defendant should be liable to be held to bail in
an action of this kind for unliquidated damages for any
extravagant sum that might be suggested to him. The
amount of bail taken was sufficient considering the merits of
the case; but even if it was not the Sheriff could not be
made answerable in this summary manner.
Cole, appeared for Captain Murison, who had been served
with a copy of the notice. Security had been given for £50
Ke asked his costs
only, and that amount had been paid.
of appearance.

"ig.

—

'

MeyS-ana'
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—

Hoeffman vs,
Meyer and

—

De Villiees, C. J., said I do not see how it is possible'
Murison can be held liable for more than the £50
Captain
^
iii
but I am at a loss to Understand why the bheriti should have
:

niiim'rt»i

he did.

acted as
Sheriff to

The 14th Eule

of Court

required the

take reasonable security, but surely

when

for

could not be considered

reasonable

I do not,

security.

how you can on motion claim the amount of
from the Sheriff. You can bring your action.

however, see
deficiency
is

the

was £50, that amount alone

amount of damages sued

the
It

true that the case mentioned of SfoU vs. Brandt was decided

on motion, but that was at an entirely different stage. There
the Sheriff had taken security with which the plaintiff was
dissatisfied, and he immediately applied to the Court to take
larger security, which the Court granted.
The present
application is virtually one for damages against the Sheriff
for not having performed his duty
and I know of no case
where the Court upon mere motion has ordered the Sheriff
to pay damages.
If the plaintiff thinks he can succeed in
an action, let him bring it, although I wish to express no
opinion as to whether he will be successful or not. Under
the circumstances I will not express any opinion on the
;

merits of this application.

Denyssen,

J.,

concurred.

Application refused with costs to both respondents.
rApplioant's Attorney, Van Zyl.
LEespondent's Attorneys, Faikbkidge

Van Eeenen
Will.

vs.

—Beservatory

"1

& Akdeene. J

Boaed op Exeoutoks.

clause.

—

Codicil.

— Attestation.—

Ord. 15, 1845.

A

thereto leing

A
1875.
,,
'

a.

Feb. 26.

Van Eeenen m.
Exeoutorg.

and void, one of
a hrother of the testator.

notarial will declared null

the witnesses

notarial will, not properly attested, written on several

sheets,

cannot le established hy a subsequently executed properly
attested codicil, as the formality of the testator and wit-'

on each leaf of a testamentary writing,
required hy Ord. No. 15, 1845, was wanting.
nesses signing

Frans Jacob Bcocrs in his capacity as Secretary to the
Board of Executors, was summoned to answer Isabella
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Hester Van Eeenen (born Graham), the widow, and Sebastian Valentyn Van Eeenen, the only son of the late Sebastian
Valentyn Van Eeenen, in an action to declare a certain
•

supposed will and codicils null and void.

The plaintiff's declaration set out that the late Mr. Van
Eeenen and his wife (now one of the plaintiffs), made, or
professed to make, a notarial will, dated the 1st June, 1844,

which

was attested by the Notary Public and. by two
whom was a brother of the late Mr. Van
Eeenen, who, by reason of such relationship, was incompetent to be such attesting witness, and that such supposed
Further, that by a
will was therefore null and void in law.
certain supposed codicil bearing no date, professing to be
made by virtue of the reservatory clause contained in the
before-mentioned will, the testators appointed the Board of
Executors (of which the defendant was the Secretary) to be
and that as such suptheir executors and administrators
the reservatory clause
of
posed codicil was made by virtue
void,
it was also null and
and
in a document itself null
the testators made
manner,
like
in
That,
void in law.
the same reason,
for
which,
codicils,
supposed
certain other
Van Eeenen
Mr.
the
late
That
void.
null
and
were also
will

witnesses, one of

;

died without executing any other testamentary document.
Therefore the plaintiffs prayed that the said supposed will

and codicils be declared null and
The defendant was in default.

At

the

trial

the allegations

void.

of fact

contained

in

the

declaration were proved.

The will was drawn up in the ordinary notarial form, and
signed and attested only at the end of the document. It
contained the usual reservatory clause. There were four
codicils which simply dealt with the appointment of executors. In the will the survivor of the testators was appointed
executor or executrix. The first codicil (which was without
date) substituted the Board of Executors. The second codicil,

dated the 15th March, 1871, appointed in lieu of them their
son, Sebastian Valentyn Van Eeenen (one of the plaintiffs),
and the testator's brother, Carl Gerhard Van Eeenen. The
third codicil was dated the 11th January, 1873, revoked the
previous appointments, and substituted as executors the survivor,

together with

Eeenen, and

their

son,

Sebastian

Petrus Jacobus Boonzaier.

Valentyn Van

This codicil was

i^rs.
..

»•

Feb. 25.

—

Board of

46
signed ty the testators and duly attested by two competent.

18*6.

Deo.

7,

8-

witnesses.

reb.'2'6.

witnessed.

The signatures to all the other codicils were unThe fourth codicil was dated the 17th February.

1»76

„

—

1874, and again appointed the Board of Executors.

'

Board of

'

him Maasdorp),

Cole (with

for the plaintiffs, submitted

Executors.

that the notarial will was badly attested, as by law no person

within the

fifth

The

degree of consanguinity was a competent

being bad, as all the codicils were made
under the reservatory clause contained in the will, they
must also fall. The third codicil, which was attested by
two competent witnesses, did not contain any express declaration that the will should revive
and the mere allusion to
the will in that codicil would not by our law, whatever the
effect of English decisions might be, be sufficient to set up
If the original will was invalid, it could only be
that will.
subsequently made operative by a solemn act performed with
{Tennant's Notary's
the due formalities required by law.
Manual, ch. 3, sej. 6 Sandar's Inst., not. on b. 2, tit. 25
Big., 29, 7, 2, 2, and 3, 2
Butch Cons., v. 6, p. 346 Leybrecht's Bed. Ver., v. 1, p. 823
Big.,' 37, 11, 11, 2
Voet, 28,
Big., 50, 17, 29 ; 50, 17, 201
3, 5
50, 17, 210.)
witness.

will

;

;

;

;

;

;

;

;

CtM*. adv. vult.

De

Yilliees, C.J., in giving the

—This

judgment of the

Court,

an action brought to set aside a certain will and
codicils, alleged to have been executed by the late Mr. Van
Eeenen. The will was a notarial one, and was executed on
the 1st of June, 1844.
There were in all four codicils, and
said

:

is

the legal question raised

is, whether the fact of one of the
being duly executed, did not revive the will, although
the latter was bad in other words, whether the will was not
as it were incorporated with the codicils so as to become part

codicils

;

and parcel
itself.

upon

It

is,

thereof,

and draw

its

however, unnecessary

validity

now

from the codicil
any opinion

to express

upon another ground, there is a
At the same time,
in the objection raised by Mr. Cole,
purported to be executed by virtue

this question, because,

fatal objection to the validity of the will.

I think there

was no force

that because these codicils
of a reservatory clause,

ground the

codicils

properly executed

it

if, on that ground, the. will fell to the
were invalid also. If a codicil was
became a testamentary disposition by

47

by the Eoman-Dutch law, unlike the Boman law,
depend for their validity upon the will. By
the Koman law, no doubt, this was a case in which if the will
fell to the ground, all the codicils fell also, but it was expressly laid down by Voet, 27, 3, 5, that the old distinction
between the laws relating to codicils and wills had been
abolished, and that in consequence of this change in the law,
a codicil no longer failed because of the failure of the will
that the codicil might stand by itself, quite independent of
the will. But there is another objection which was not raised
at the bar.
By Ordinance 15, of 1845, it was provided that
where a will was written on more leaves than one, the party
executing the same and also the witnesses, should sign their
names upon at least one side of every sheet. In the present
case the will was written on four sheets of paper. It was a
notarial will, and therefore this provision did not apply, but
the codicil was not notarial and therefore, if the will was to

itself; for

is's.

codicils did not

;

be incorporated with the codicil this formality would be
wanting, for neither testator nor the witnesses had signed
upon each leaf in the manner required by the Ordinance.
If this will was incorporated with the codicil it became a
testamentary writing, and that testamentary writing must be
subjected to this Ordinance requiring the testator and witnesses to sign on each leaf.
This being wanting I do not see
how this will could be rendered valid by the codicil, and it
must therefore be declared void. The first, second, and
fourth codicils must be held to be invalid, but the third,
which was properly attested, by which the widow and the
son and Petrus Jacobus Boonzaier were appointed executors,
must be held valid.

Judgment
the

first,

for plaintiffs accordingly, declaring the will

third codicil valid and effectual.
estate.
[Plaintiff's

and

second, and fourth codicils null and void, and the

Attorney, BuissiNsib.]

Costs to come out of the

1876.

Feb. 2b.

Mar.

1,

"Board

of
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The Divisional Council of Queenstown
Act No.

9,

1858,

§

vs.

Bkown.

il.—Acf No. 3, 1870.—Divisional
Crown Lands,

Council.

—

Divisional Council rates for the year are not payable on

Lands

leased

after

Council has assessed
in the
the
18J6.

its

day on which

Crown

Divisional

rate on the immoveable property

district, but before the

payment of

the

date fixed by the Council for

the said rate.

The defendant, Henry Brown, was sued by the Diyisional
of Queenstown in the Court of the Eesident
Magistrate for the sum of £3 6s. 8d., being £1 for rates on
£1 6s. 8d. for
the farm " Closeburn " for the year 1872
and £1 for rates
rates on the farm " Stratheyre " for 1872
Council

-7^.
Council of

Brown.

the

'

;

;

on the

last

mentioned farm

for 1873.

A

number of formal exceptions were taken to the
summons, which were overruled. The defendant tendered
the £1 due on the farm " Stratheyre " for 1873, leaving only
the two other items in dispute.
It appeared that the Divisional Council at a meeting held
under the provisions of the 38th and 39th sections of Act
No. 9, 1858, on the 21st August, 1872, assessed a rate of one
penny in the pound on all immoveable property in the
Division liable thereto for the year 1872, the rate to become
due and payable on the 10th October, 1872. Between the
date of assessing the rate and the date it became due, viz.,
on the 13th September, 1872, the farms in question which
had been previously surveyed for the purpose of being leased
under the provisions of Act No. 19, 1864, were offered at
public sale and were leased by the Government to the
defendant. By the terms of Act No. 3, 1870, such Crown
lands so leased were liable to pay Divisional Council rates.
The Magistrate held that as the defendant was the lessee of
the farms on the day the rate became due, viz., the 10th
October, 1872, he was liable to be rated, and gave judgment
for plaintiff, for £2 6s. 8d. and costs.
Against this judgment

the defendant appealed.
Jacobs,

A

G., for the appellant, referred to the

sections of Acts No. 9, 1858,

that

the

and No.

3,

different

1870, and contended

defendant was not liable for any rate imposed

49
before he bad entered

on the occupation
of tbe farms in
'

,

question.
/^7
1
jy
Lole appeared, tor

Tirespondents

n

/IT

the
in support of the
Magistrate's decision, and argued that defendant's liability
accrued from the date the rate became due and payable

isyc.

—

Mar.

?.

The Divisional
council of
"*'

"^Brown."

(Section 41, Act No. 9, 1858).

The Court held
rate,

that the defendant was not liable for the
and reversed the Magistrate's decision, with costs.

rAppellant's Attorney, Van Zyl.
LUuspondent's Attorneys, Fairbridge

Brown

v.

l

& Ahdebne.J

The Messenger

of the E.M. Court,

quebnstown.
Pledge.

—Delivery,

A wagon pledged

hy a debtor and delivered to and left on the
property of the creditor, cannot he taken in execution hy
the messenger of the Court at the suit of another creditor,

who had subsequently obtained a judgment against

the

debtor.

One Khind obtained judgment

Court of the
Eesident Magistrate of Queenstown against one Muller,
and thereafter sued out execution. Among the chattels
attached was a wagon.
This wagon was claimed by the
in

the

present plaintiff Brown, as having been pledged to

him

in

him by Muller. Thereupon both Ehind and Brown were summoned before the
Magistrate under section 58, schedule B., of Act No. 20,
1856, to have it determined whether the wagon was or was
not the property of Muller and liable or not to be attached.
Brown proved the wagon had been handed over to him as
security for certain oxen sold, and that the wagon had been
taken possession of and placed on his own property, and that
the messenger of the Court had removed it from his property
without his knowledge or consent. Muller corroborated this,
and stated he told the messenger the wagon was his, but that
it had been left with Brown as security.
The messenger
denied this, and stated that when Muller pointed out the
E
S.C—Vol. VI.
security of a promissory note due to

isve.

—^
Mos^engerotthe
Queenstown.
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1876.

Mar.

8.

MeKwnger'of the
Queonstown.'

with Brown, who was an
The Magistrate decided that the wagon
auctioneer, for sale.
was liable to be attached for MuUer's debt to Ehind, and

wagon,

lie

had been

said it

left

gave judgment against Brown with
judgment the plaintiff now appealed.
Jacobs, A.G.,

for the

had acquired a

lien

delivery

to

appellant,

over the

costs.

From

this

submitted that Brown
its pledge and

wagon by

him, and that the Magistrate's decision was

therefore wrong.
Cole, for the respondent,

trate's decision.

appeared to support the Magis-

The question was dependent on the

bility of the witnesses, as to

credi-

which the Magistrate was the

best judge.

The Court held there had been a valid pledge of the
wagon, and reversed the Magistrate's decision with costs
both on appeal and in the Court below,
Appellant's Attorneys,

Fairbridge & Ahderne."?
ZyIi.
J

L Respondent's Attorney, Van

Tiffin

vs.

Haksant, Tbustee of Insolvent Estate
Feanks.
Insolvency.

A

of

—Fwneral Expenses.

an insolvent estate for fwneral expenses, who has
proved his claim, cannot sue the trustee' for the amount
due to him, before the liquidation and distribution account

creditor on

has been filed.
1S76.
liar. 8.
Trflin vs.
llai-saut.

The

plaintiff sued the defendant in his capacity as trustee

of the insolvent

estate of the late Louis Frank, in the
Resident Magistrate's Court of Queenstown, on the 6th
December, 1875, for the sum of £20 for work and labour
done and materials provided. The defendant's agent took

some formal

objections, which were overruled, and then
pleaded that no liquidation and distribution account in the
insolvent estate had yet been framed or confirmed
and
further, that defendant had no funds in hand as trustee
;

wherewith to pay the claim.
It appeared the debt was incurred
for

the deceased

insolvent.

for funeral expenses

The defendant

received

his

51

appointment as trustee on the 29th May, 1875, and the
estate had since been involved in some law proceedings,
which were afterwards abandoned. The plaintiff had proved
his claim on the estate, no liquidation account had as yet
been framed, and the trustee had no funds in hand. The
Magistrate gave judgment for the plaintiff for £20 as
claimed with
Jacobs,

costs.

A.G., for

The defendant now

judgment of the Court below could

^.—
Haraant

appealed.

submitted

appellant,

the

ji^js.^

not,

that

the

under the above

stated circumstances, be sustained.
Cole, for the respondent, plaintiff below, urged that funeral
expenses being preferent should be paid at once. The action

was against the defendant in his capacity as trustee, and he
would only be bound to pay if he had funds in hand.

De

ViLLtBES, C.J., said

:

—This

is

the

have known of a trustee being sued
estate, before a liquidation

first

instance that I

for debt

account has been

filed.

due by an

Although

funeral expenses are preferent, yet the costs of liquidation

may

swallow up all the funds received by the trustee. No
doubt the trustee could have paid this claim, but he would
have done so at his own risk. A trustee is entitled first to
see if after framing his account there are funds available to
pay such a claim. At the present stage of the administration
of the estate the plaiiitiff had no right to sue.

Denxssen,

J.,

concurred.

Appeal allowed accordingly, and the decision of the Court
below reversed, with costs.
Appellant's Attorneys, Fairbridge & Asdbiih£.~]
L Bespondeuf 8 Attorney, Yak Ztl,

J

Beattt

vs.

Ferm

Donellt.

Naturss.

In an action for damages for personal
monkey,

it is

not necessary

to

injuries caused hy

a

prove previous knowledge of

mischievous propensities.

i8,6.

Feb.

The

sued the defendant in the Court of the Eesi'
dent Magistrate of Cape Town for £20 damages, sustained by
B 2

Mar.

24.
8.

plaintiff

^Donlliy!
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Feb'^24
iiar^s,

Beatty

Bs.

reason of certain bites and injuries to the person done by a

monkey belonging

to the defendant, which had carelessly
and negligently been allowed to escape. The plaintiff led
evidence to show the injuries, and ownership of the defendant,
but there was no proof that any previous mischief had been
done by the animal in question whereupon the Magistrate
gave judgment of absolution from the instance, with costs.
;

The

plaintiff

now

appealed.

Tennant, for the appellant, submitted that a monkey being
an animal ferse naturm it was immaterial whether the owner
of

it

had any knowledge or not of its dangerous propensities.
ed., p. 184; Domat, 2, 8, 2.)

{Addison on Torts, 3rd

The respondent made

default.

—

De Villiees, C.J., said There is no doubt that by the
law of England, where injuries are committed by domesticated animals, such as dogs, the knowledge by the owner of
vicious propensity must be proved ; but even by the English
law I doubt whether this would be the case with regard to
animals like monkeys. Under the Eoman-Dutch law I am
not aware that in the case of direct injury done by any animal
any such knowledge on the part of the owner is required.
The Eoman law referred only to quadrupeds, though I
suppose it would extend also to monkeys, which belong to
the category oi-ferx naturie. The Magistrate ought not to
have given absolution on this ground, and the case must be
remitted back for hearing on the merits.
:

Appeal allowed accordingly, with costs of appeal; Court
below to decide upon the costs of the action.
[Appellant's Attorney, Dickson.]

•
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MAGISTRATES' REVIEWED CASES.

Sheep Killing.
There

is

no such crime known

to the

law as " wrongfully and

mdawfully slaughtering a
FiTZPATEiOK,

J., said

a case had

sheep."

come before him

of the week, from Springbok, in which a

as

Judge

man had been

charged with wrongfully and unlawfully slaughtering a
sheep, and had pleaded guilty, and had been sentenced by
the Magistrate to one year's imprisonment. There was no
such crime known to the law, except it might be malicious
injury to property. The conviction must be quashed, and the
case sent back to the Magistrate in order that the prisoner
might be properly charged with some known crime.

isre.

—'

'''^^p ^"'""s-

SUPEEME COUET EEPOETS.

1876.
VOL.
Smuts,

Promissory

note.

PAET

VI.

Louw &

II.

Co. vs. Coetzek.

—Husband and

wife.

—Bight of reply on

provision.

Provisional sentence given against husband

and wife married

out of community, on a promissory note signed by both.

In a provisional

case the plaintiff begins and produces the
document upon which judgment is prayed; the
defendant can then state his defence, and the right of reply

liquid

is

with the plaintiff.

The plaintiffs, Messrs. Smuts, Louw, and Co. of Malmesbury,
sued M. J. Coetzer and his wife, married to him without
community oi property, and by him duly assisted as lar as
need be, for the sum of £70, due by them upon a promissory
note in favour of the plaintiffs, signed by both the defendants.
The defendants denied the debt, and several affidavits
were read, stating that there had been transactions between
the parties, on the one side there was money due for
produce, and on the other for goods sold that the defendant
Coetzer being in want of money gave the promissory note
sued on, which was signed by Mrs. Coetzer as security. It
was alleged that the amount of the note had been settled in
account, but this was denied by the plaintiffs.
;

Upington, for the defendants, contended that the affidavits
disclosed sufficient grounds to compel_ the plaintiffs to go

into the principal case.

isie.

—

,

&

'

co. »«.
Coetzer.
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1876.

May

the plaintiffs, urged that provisional

Jacobs, A.-G., for

15.

Smuts, Louw,
& C>. vs.
Coetzer.

sentence ought to be given.

—

Can Mrs. Coetzer become surety for
C.J.
renounced the heneficia senatus
having
husband,
without
her
[De Villiebs,

:

consulti vellejani f'\

appear from the note that she was a surety, but
In a case like this
a married woman could be sued even though she had not
renounced the benefits of the senatus-consultum (Grot. 3, 3,
But that defence had not been relied
18, Schorer's note).
It did not

rather that she was co-principal debtor.

upon by the defendants.
Upington was about to reply, claiming that the
been raised by him, when
Jaodbs, A.-G., objected.

was always with the

The Coukt

issue had

In a provisional case the reply

plaintiff.

ruled that, as a matter of practice, in a pro-

was for the plaintiff to begin and produce the
document sued upon. The defendant could then state
his defence, and the right of reply was with the plaintiff.
visional case it

liquid

Provisional sentence was granted on the promissory note as

prayed, with costs.
ri'laintiflfe' Attorneys, Fairbkidge & Arderne."]
LDefeudants' Attorney, C. C. De Vjlmers.
J

Patekson

vs.

&

McLoughlin and Solomon

Co.

Closing of Pleadings. — Rule of Court No. 24.

Where

had taJcen certain exceptions to plaintiff's
and had pleaded over, the Court ordered
he closed, although the exceptions had not heen

the defendant

declaration,

pleadings

to

argued and disposed
18*6.
IS.

Ma>

m.
McLoughlin
and JSolomon
PatersoTi

&

Co.

Plaintiff

of.

brought an action for damages for

libel,

and the

defendants took several exceptions to the declaration, as to
its not disclosing any cause of action, and of misjoinder of
defendants,* and then pleaded over.
replication,

The

plaintiff filed his

which was in general terms, and

* See post,

June

2, for argiiracut

on exceptions.

thereafter, in

Ed.

57
accordance with the customary practice,* plaintiff's attorney

requested the defendant's attorneys to sign the consent
paper to close pleadings, which they refused to do. Plaintiff

now

applied, under the 24th

Kule of Court,

for

an order

1876.

May

IS.

Paterson

vs.

McLoughlin
and Solomon

&Co.

directing pleadings to be closed.

Upington (with him Eotze), for the

plaintiff,

produced his

attorney's affidavit setting forth the facts.

with him Buchanan), for the defendants,
for the defendant McLoughlin,
opposed the motion.
Defendants were quite willing to
consent to the pleadings being closed on the exceptions, and
that these should be argued and adjudicated on, but it would
depend on the result whether or not the pleadings might have
Jacobs, A.-G.,

S.

Solomon

(

& Co.,

and Jones

be amended.
Upington replied that the object of the opposition was
merely to gain time. The case would not be tried till the
end of term and there would be ample time to have the
exceptions argued before then.

to

The Court

ordered the pleadings to be closed, with costs

of the application against the respondents.
[Plaintiff's Attorneys,

Eeid & Nephew.

Defendants Solomon & Co.'s Attorneys, Eedelinghuts & Wei
Defendant MoLoughlin's Attorneys, Fairbbidge & Ardebne.

Queen
Evidence.

A

vs.

Witteboy.

—Prisoner's statement.

statement to a police constable

made

by a prisoner volun-

tarily, is admissible in evidence at the trial against

A

prisoner, although no

caution

prisoner previous

making

coloured

to his

had been given

to

such
the

the statement.

man named Jan Witteboy was

tried before

Mr. Justice Fitzpatbick at the Circuit Court held at Port
NoUoth on the 9th May, 1876, for the murder of a coloured
woman. As no barrister except the one prosecuting for the

Crown attended the
*

circuit,

the prisoner was not assisted by

See as to closing pleadings, new Kule of
p. 175.— Ed.

1879, Beports, 1875,

Coui-t,

dated 1st February,

18V6.

May
„

15.
26.

Queen

us.

Witteboy.

58
18T6.

7

26'.

Qu^rs.
itte oy.

During the trial the chief constable, who was also
the gaoler, was called as a witness, and stated that when he
apprehended the prisoner he (the constable) asked him what
counsel.

^^^^ w\i]a. the old woman (meaning the deceased).
gave the prisoner no caution. The prisoner did not then
give any answer to the question, but on the same afternoon he
made a confession to another constable, who was conducting
him from the Magistrate's Court to the gaol. This constable
was also called as a witness, and the question was raised
j^^

j^^^

He

whether the statement made to him was admissible. His
Lordship admitted the evidence, but reserved the point for
decision

by the Supreme Court.

The

confession

made by

the

prisoner was to the effect that he had killed the woman.

Hoskyns, at the request of the Court, appeared on behalf of
the prisoner to argue the point reserved. The 28th section
of Ordinance No. 72 rendered a prisoner's confession admissible provided

it

was made

freely

and voluntarily, with-

out undue influence having been used ; and if it was made
on a judicial examination it was not admissible unless the
magistrate had previously properly cautioned the prisoner.

The question

of the chief constable had probably induced

the confession, and as there was a preliminary examination
progressing, there ought to have been a caution proved to

have been given before the confession was received. According to English decisions no doubt statements to police
constables were admissible, but in a country like this, where

men

of the class of the prisoner were ignorant, and not
by legal advisers, " undue influence " would exist if

assisted

was shewn a confession had been obtained in reply to a
Even in England admissions of
guilt made to policemen have been rejected {Beg. v. Harris,
1 Cox, 106 ; Beg. v. Toole, 7 Cox, 244). The obtaining of
statements by constables is objectionable (Taylor on Ev.,
In India no confession of a prisoner is
sees. 797, 798).

it

question from a constable.

made in the presence of the magistrate.
Jacobs A.-G., for the Crown, submitted that the judge had
exercised a proper discretion in admitting the confession. It

admissible unless

was made voluntarily, and without any inducement of any
The case cited of Beg. v. Harris was overruled by
Beg. V. BaUrey (2 Den. 430). The recent case of Beg. v.
kind.

Jarvis (L. E. 1 C. C. 96) contained the admitted rule, that

59
such evidence was admissible, if in the discretion of the judge
there had been no improper inducement or threat held out to
the prisoner. There was no connection between the question
put by the chief constable in the morning and the statement
made to the constable in charge of prisoner in the afternoon,
but even if there was, it was decided in the case of Beg. vs.
Meed and HancocJc, in the same volume, that a confession
elicited by questions was admissible. {Et vide Taylor on Ev.,
sec. 805.)

Eoskyns, in reply, referred to Boscoe,

De

p. 47.

—

This case has been ably argued
on behalf of the prisoner, but Mr. Soskyns has said nothing
to lead me to the conclusion that the evidence was improperly admitted. He goes to the extent of saying that no
admission made to a constable should be admissible, and
points out that such a rule has been adopted in the Indian
code.
No doubt circumstances may have arisen in India
which made such a rule necessary, but in this Colony I am
not aware that it has been a frequent practice of constables
to tamper with prisoners. In a case of this kind it is for the
Judge at the trial to satisfy himself that the prisoner has
not been unfairly dealt with. In the present case it appears
that the Judge was satisfied that the prisoner was not unduly
influenced by what was said by the chief constable.
On the
bare question of law, this Court cannot go so far as to say
that because a question was first put by the constable that is
Villibks, C.J., said

:

to make the. evidence inadmissible.
I agree,
however, with Counsel's remarks so far as to say that it
is far better that constables in conducting prisoners from
sufficient

place to place should do so without conversing with

them

would be a wholesome rule to impress upon constables,
that their sole duty is to keep guard over their prisoners.
In the present case I think the evidence was admissible, for,
in my opinion, the question put by the chief constable had
nothing to do with the statement made to the policeman.
Denyssen, J., said: I am of the same opinion
The
Judges in this Colony are always anxious to protect
prisoners, and in the exercise of their discretion they
In this case I have
satisfy themselves no injustice is done.
judge
exercised
a
sound
discretion in adno doubt the

and

it

—

mitting the statement.

's's..

Qmen

26.
vs.

60
FiTZPATEiCK,

18V6.
..

-6-

w"tteb^''

J.,

said

:

—

I

am

gratified in being supported

by the opinion of the Court. The prisoner was undefended
^^^ *^^ moment the question was put, I called the attention
of the prosecuting Counsel to the point whether the evidence
was admissible or not. I came to the clear conclusion the
matter was within my discretion, and that, under the
circumstances,

my

duty called

me

to

admit the statement.

I take this opportunity of stating that I will not again go

an out of the way place where the bar will not accompany
me, and there try a man for his life.
to

Beeda's Cueator
Provisional

De

Egtjbaix.

—Bight
—
—Bule of Court, No. 131.

Sentence.
reply.

vs.

The practice of the Court

Practice.

is,

to

and

begin

for the plaintiff's Counsel

to

to

hegin

by putting in the liquid document sued upon, the defendant's

Counsel then opposes provisional sentence, and the plaintiff's
Counsel has the right of general reply.
jime'i

Breda'Tcurator
M. De Eoubaix.

^^® defendant had been summoned

to answer the proclaim of the plaintiff, founded on certain cheques,
signed by the defendant in favour of Breda, which cheques
on presentation at the Bank on which they had been drawn
'^isioual

had been dishonoured and protested for non-payment. A
of affidavits were filed, and judgment was resisted
mainly on the ground that the defendant had paid the
amount of the cheques to Breda, who had since become of
unsound mind, and whose curator now sued.

number

Upington (with him Jones), for the defendant, claimed the
right to begin and the right of reply.

defendant

is

The

rule

is,

that the

entitled to begin, unless the plaintiff has

evidence to give.

—

some

[De Villiees, C.J.
The plaintiff has to put in the
documents upon which he prays provisional sentence. Is
not the putting in of documents giving some evidence ?]
That might be so if the defendant denied the documents,
but here the signatures to the cheques were admitted, but
the defendant alleged payment.
In Smart vs. Baynor
:

61

& P. 721)' an assumpsit was bought on two bills of
,
^
I
n
excnange, and there was a third count on an account stated.
1
nru
1
1
1
n
ine pleas were payment, and to the
third count non-assumpsit,

(6 0.

•

Baron Paeke

-

•

I

—" Have

you any evidence to give upon
the account stated ? If you have not, the defendant must
begin. If you have no evidence but the bills, the defendant
must begin." In the same volume, at p. 728, was the case of
said:

Mills vs. Oddy, where in an action on a cheque the defendant
pleaded want of consideration, and the plaintiff replied that
there was consideration, it was held by the same learned Judge

on this issue, the defendant must begin. By the 131st
Bule of Court, where the issue of fact lies with the defendant
he was to begin, and had the right of reply.
Jacobs, A.-O. (with him Buchanan), for the plaintiff, contended that the practice in provisional cases had always
been for the plaintiff to move, and for the defendant to
answer. The practice in England upon motion was most
analogous. A rule nisi was first obtained, and on the
return day the respondent shewed cause, and the applicant
had the right of reply (Ghitty's Archlold, 12th ed., p. 1580).
The procedure at trials was stated at p. 383. The fact of
•the defendant being under an obligation to admit the
plaintiff's case, does not preclude the plaintiff from his right
to begin ; nor does the admission by the defendant's counsel
at the trial, of all the facts the proof of which is on the
plaintiff, do so (p. 384).
that,

Upinffton replied.

De

ViLLrEBS, C. J., said

:

—I

do not think

sufficient cause

has been shown why we should alter the established practice
The 131st Bule of Court does not apply to
of the Court.
provisional sentence, but to cases where pleadings have been
filed.

if

It

might be that defendant's counsel would be right
filed, which admitted the cheques, but

pleadings had been

alleged a special reason for non-liability
cases if

isre.

—

June

-1

;

but in provisional

what was contended for was allowed, the Court would

have to inquire in the first place as to the contents of the
purpose of deciding the right to begin. I

affidavits for the

think, therefore, that the established practice of the Court

is

a convenient one. The plaintiff produces and puts in the
liquid document sued upon, the defendant answers, and the
plaintiff has the right of general reply.

1.
,

Breda's Curator
vs.

De Eoubaix.

62

Dentssen,

1876.

June

said

J.,

:

—There

1.

the established practice

;

and

can be no doubt that this is
has existed from long before

it

Breda's Curator
vs.

De Koubaix. the establishment of this Court.

FiTZPATBiOE,

J.,

rPlaintlfTs Attorneys,

concurred.

KEDELiNGnnys & Wessels."]
J

LDefendant's Attorney, BebeasgS.

Patekson
Libel.

vs.

McLoughlin and Solomon & Co.

—Pleading. —Joinder of Defendants.

In an action of damages for
printers

and

against the editor and the
a newspaper, an exception of

libel

publishers of

misjoinder of defendants overruled.
1876.

June

2.

Paterson vs.
Mcljoaghlin

and Solomon

&Co.

The defendants were sued in an action of damages for
The declaration set forth that the plaintiff was a
merchant, a Member of the Honourable the House of

libel.

Assembly, &c., and " the said McLoughlin, one of the
defendants, was editor of a certain newspaper published at
Cape Town, called the Cape 'Argus, and the said S. & H.
Solomon, trading together, &c., the other defendants, were
the printers and publishers of the said newspaper

;

and that

the said defendants, contriving and maliciously intending to
injure the plaintiff, &c., heretofore, to wit, on the 9th March,

1876, and at Cape Town, falsely and maliciously wrote,
and concerning the plaintiff," &o.

printed, and published of

The defendants appeared by separate attorneys, and
among other exceptions they objected that they ought not to
be joined together as defendants in this action.
Jacobs, A.-G. (with him Buchanan), for the defendants,

& Co., and Jones, for the defendant McLoughlin,
appeared to support the exception. Though several defendants might be joined in an action of tort, yet the plaintiff
must bring separate actions, if the acts are several in their
nature {StarMe, 3rd ed., p. 338). The act of writing the
Solomon

was a separate one from the printing and publishing,
and the declaration itself shewed they were different, one
defendant being sued as the editor and the others as the
printers and publishers.
libel

Upington (with him Kotze), for the

plaintiff,

maintained

63
that the exception was had, and that the defendants could
properly he joined. The injury complained of arose from

the joint acts of the defendants. {Watts ts. Fraser and
Moyes, 7 C. & P. 369; Johnson ts. Hudson and Morgan,

7 A.

&

De

E. 233.)
Villiees,

said:

C.J.,

—Upon

principle one thing is

where two or more persons are jointly concerned
in doing an unlawful act, they are jointly liable for the
If the plaintiff had confined himself to
consec[uences.
saying that the defendants wrote, printed, and published
these words, there could have been no possible objection to
the declaration and I cannot find that his saying that one
of the defendants is the editor of the newspaper and that
the others are the printers and publishers, alters the case.
These are mere words of description. The declaration does
not say that separate acts were done by the different defenclear, that

;

dants in their several capacities, but it simply describes the
defendants, and then goes on to say that they " falsely and
maliciously wrote, printed, and published of and concerning

the plaintiff," the words complained of. There is nothing
therefore in the argument of the defendants' counsel, and the
exception must be overruled.

Denyssen,

J.,

FiTZPATEioK,

amount

concurred.
J.,

said

;

—The

words

of the

to a charge that the defendants

gether to write, print, and
material

how

publish the

declaration

had combined
It

libel.

the defendants are described.

Exception overruled accordingly, with
rPlaintiff'p Attorneys,

costs,

Reid & Nephew.

"1

Defendants Solomon & Co.'s Attorneys, Redelinghdts & Wessels. |
LDelendant McLoughlin's Attorneys, Fairbridgb & Abderne.
J
I

PaTEESON

vs.

Trial hy jury in

MoLOTTGHLIN AND SoLOMON
civil

trial—Act No.
It is no

to-

not

is

cases.

—

Settling issues.

&

^

Co.

—Notice

ground for discharging a notice of

trial

which had heen

given after pleadings had heen closed and the issues
tried hy the jury

of

7, 1854, and Act No. 30, 1874.

had heen

settled hy

to he

a judge in Chamhers,

18?6.

June

2.

p^^^"

,

^^^s°oilmon

'^^

64

was

that the decision of the judge
he/ore the

to he

brought in review

Supreme Court.

In this case the pleadings had been closed by order of
18T6.

Court,* and the parties had thereafter appeared

June 2.
Paterson

vs.

McLoughlin
and Solomon

&€o.

Judge

Some

in

Chambers

to settle the issues to be tried

before a

by the jury.

objections to the proposed issues were taken on behalf

of the defendants, but overruled

were approved

of,

and

settled.

by the Judge, and the issues
case was then set down

The

by the plaintiff, and notice of trial for the 14th of
June duly served. Meanwhile the defendants gave notice
that in terms of section 8, of Act No. 7, 1854, they would
move the Supreme Court to review the decision of the Judge
in Chambers regarding the issues.
The plaintiff was now called upon to shew cause why the
cause should not be taken off the roll, on the ground that it
was premature, and not competent to the plaintiff to set
the case down and to give notice of trial until the issues
had been finally settled. After notice of this motion was
given, the decision of the Judge in Chambers came before
the Court for review (June 1st), when some alterations were
made, and the issues were finally settled.
for trial

Upington (with him Kotze), for the plaintiff, submitted that

was competent to give
and that it was not
necessary first to settle the issues. In England where issues
were defective, either party might at any time before trial
go before a Judge and have them amended (Chitty's Archhold,
The issues had now been settled, and the opposition
p. 418).
was not londfide, but merely to throw the case over the term.
Jacobs, A.-O. (with him Buchanan), for the defendants
Solomon & Co., and Jones for the defendant McLoughlin,
submitted that it was necessary the issues should first be
settled before notice of trial was given, as the evidence
admissible at the trial Tsefore the jury would depend on the
issues to be tried and not on the pleadings.
The notice of
trial being premature, was altogether bad, and was not cured
by the fact that the issues had since been settled.
as soon as pleadings

were closed

notice and set the case

De

down

ViLiiiEKS, C. J., said

:

—After

Vide ante,

it

for trial,

May

the Judge in Chambers

18th.

—En.

65

had

settled the issues, the attorney for the plaintiff set the

case

down

.

n-

but there was nothing

TrriiT»-i

new introduced. The

issue as to whether they had acted
maliciously or not, and this question had already been raised

But to remove every possible objection
made an alteration in the form of the issues. The
question now to be decided is, whether the notice of trial was

in another issue.

the Court

under the circumstances a

But

sufficient notice.

I

am

of opinion

whether if the notice of
trial had been given before the issues had been settled it
would have been good.
Denyssen, J., and Fitzpatbick, J., concurred.
it

was.

I do not decide

Application refused accordingly, with costs.
rPIaiutifrs Attorneys, Beid & Nephew.
LDefendants' Attorneys, Bedelinghuts & Wessels,

Peacock
Public right of way.

— Via

vs.

H

and Fairbridce & Aedehne.J

Hodges.

vidnalis.

General

— Time

immemorial.

—

issue.

A

right of way by necessity can be claimsd no further than the
actual necessity of the case demands.

A

" via publica " does not become such wntil

a fublio road by

the authorities.

authorities are the

and

A

In

Parliament* in

it

this

has been declared

Colony the only

respect

of main roads,

the Divisional Councils in respect of divisional roads.

" via vidnalis," or " neighbours' road,"

a town or

is

a road

either in

a

which has been used
by the people of the neighbourhood from time immemorial.

village or leading to

" Time immemorial " in

this

Colony

village,

may

he defined as the period

required for prescription.

The plea of the general
puts the plaintiff
*

S.C.—Vol. VI,

an action for a right of way
proof of his case and is not, as in

issue in

to the

Bat now vide Act No.

11,

1877.— Ed.

F

MoLoughUn
*'"5

defendants

wished a separate

that

—

The defendants appealed against the

for trial.

decision of the Judge, and the Court ultimately varied the
issues,

i«'6.^

Solomon

& co.

66

England a denial of any
way.

obstruetion hut not

of the right of

Matters of confession and avoidance must, however,

be specially pleaded.

The

18Y6.

June

2.

„

3.

Peacock us,
Hodges.

plaintiff

brought this action to have

it

declared that

the defendant had no right to build on, or in any way interfere
with or obstruct, a certain passage or thoroughfare in the town
of Malmesbury, and for other purposes.

In his declaration the plaintiff complained that the plaintiff
and the defendant were respectively possessed of two lots of
ground with buildings thereon, situate in the town of
Malmesbury, between which said lots there ran from Church
Street to Eiebeck Street in the said town a passage or slip
of ground about eight feet in width that from time immemorial there had been a common and public highway over
and through the said passage or slip of ground for all persons
to go and return on foot and with horses, cattle, and carriages
that
at all times of the year at their free will and pleasure
the plaintiff had built on his ground certain hire houses
having their entrances from the said passage, to which said
houses there was no other entrance save from the said
passage that the plaintiff and all those whose estate he now
possessed, enjoyed and used the aforesaid public way to and
from the said hire houses without hindrance or interruption
;

;

;

until February, 1875,

when the defendant

first

claimed the

right to interfere with and obstruct the said right of way, and
partly built a wall across the said passage and so deprived
the plaintiff of the use and enjoyment thereof.
tion

further set forth

The

declara-

the

defendant was formerly
possessed of two lots of land, one on each side of the said
passage, and that he sold one of the said lots, being the one
that

on which the said hire houses were built, to the plaintiff, and
at the time of the said sale and subsequent transfer there
were buildings on the said lot having entrances from the
Upon these grounds the plaintiff prayed that
said passage.
it be declared that the defendant had no right to obstruct
the said passage, that he be compelled to remove the obstructions erected by him, that he be restrained by perpetual
interdict from again interfering with or obstructing the said
passage, and for further and other relief, and costs.
The defendant pleaded first the general issue. Then
specially, that at the time of the sale of the property by the
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defendant to the plaintiff, the defendant expressly told and
pointed out to the plaintiff, that the plaintiff would have no

such right of way as was now claimed, and that the plaintiff
thereupon purchased with the distinct knowledge and under
the express understanding that no such right of way existed

by him.
The plaintiff replied generally.
The property of both plaintiff and the defendant formerly
belonged to the estate of a Dr. Montgomery. On this
property was a building which in the early times of the

or could at any time be claimed

village

had been used

as a gaol,

and along the outside wall

of this building was a pathway leading from Church Street

Eiebeck Street, which pathway was the passage or right
way claimed in this action. It was proved that this
passage had been used by the public for upwards of forty
years, and that at one time the road had been gravelled by

to

of

convicts at the order of the Magistrate.

The building was

afterwards converted into labourers' residences and joined
the " hire houses " named in the declaration.
In 1856,

Dr. Montgomery's property was cut up into lots and sold.

The passage was laid down on the general plan of the
property prepared for the sale. One of the lots, No. 7, was
situated at the end of the passage, and four other lots,
Nos.

3,

4, 5,

and

6,

were situated on each side of the

One of the conditions of sale stipulated that the
passage laid down on the general plan should be common to
lots Nos. 3, 4, 5, and 6.
The defendant afterwards acquired
passage.

several lots on both sides of the passage, and in 1873 sold
and transferred those on one side of the passage, on which
were built the " hire houses," to the plaintiff. These houses,
which opened out on to the passage, were situated only

eighteen inches within plaintiff's boundary.
predecessor built a store on what was

now

Defendant's

the defendant's

side of the passage, five feet nine inches within his

dary

line, or

boun-

seven feet three inches from the front wall of

the hire houses.

The only means of

access

to the

hire-

houses was by this passage, which remained open to the
till February, 1875, when disputes arose, and the
defendant sought to close it up by building a wall across it.

public

Plaintiff paid

£1150

for the property,

and he said

if it

had

not been for the hire houses the property would not have
been worth more than £600. When defendant sold the

F

2

i"«3.'
..

-^
Hodges,

1816.

™^3.'
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ilodlcs!''

property the hire houses were let to tenants, but he affirmed
he distinctly told the plaintiif at the time of the sale he had
no right of way through the passage, though he gave him
permission to use

The

as a favour.

it

plaintiff positively

denied any such conversation.

Ufington (with him Jones), for the plaintiff, submitted

way was admitted.
The claim had been met with the general issue only and
that under the pleadings the right of

;

such a plea denied the ob{Taylor on
struction only, and not the right of way.

in an action like the present

Evidence, sec. 275.)

De

—

-You have brought your action
Villiees, C.J., said
your declaration you set out
and
in
of
way,
claim
right
a
to
all the circumstances which you rely upon as giving you
:

that right.

Then by the general

issue the defendant puts

in issue all your allegations of fact

and conclusions
upon you.

of law.

It throws the onus of proving your case

Denyssen,
Upington:

J.,

concurred in this view.

—Then

does the Court decide that under the

general issue the defendant can raise every possible defence

Db

Villiees, C.J.

:

—The

effect of

?

the general issue in

Colony is much wider than that of the general issue in
England. But here, as in England, all questions of confession and avoidance or of justification must be specially
this

pleaded.

Upington, on the merits, urged that prescriptive use of

way had been proved by the evidence. He also
claimed for the plaintiff a right of way by implication
arising from the circumstances of the property sold.
Such
the right of

was of the nature of a right of way by necessity
416 Grot., 2, 36, 6).
Jacobs, A.-G. (with him Cole), for the defendant, while
admitting that a right of way might be created by prescription, contended that it must be shewn by clear
evidence to exist. A mere footpath used by wanderers
or occasionally by the villagers, running across an unen-

a right

(3 Surge, pp. 413,

closed

erf in

;

a village, could not be, claimed as a public

right of way.

If there was a servitude it merged on defendant becoming the owner of the property on both sides
of the passage.
As to the claim of a road by implication,

there was evidence that at the time of sale there was an
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As

express intimation given that no such right existed.

to

road by necessity that could only he claimed when no
other road was possible, which was not this case. (Van
a

Leeuwen,

2, 21, 12
Suffield vs. Broum, 38 L.
Gale on Easements, 4th ed., pp. 79-80.)
Upington replied.

249

;

Chanc,

J.,

;

Cur. adv.

vult.

Postea (June

De

Villiees,

6),

C.J., in

giving judgment,

said

:

—

I

must

confess I have never had to decide a case in which I have

had

so

much doubt and

difficulty in arri<ring at a

proper

But after a careful consideration of the whole
am bound to give judgment in favour of the plaintiff.

decision.

case I

There can be no doubt that " servitudes," as they are called
by our law, are onerous and that clear evidence is required,
either of grant, or of prescription, or of some other mode in
which they are created, before the Court will give a right to
one man over another man's property, especially a right of
the nature of the one now claimed. I must dispose at once
of that part of the plaintiff's case in which he claims a right
The authorities in the Eoman-Dutch
of road by necessity.
Law clearly shew that a right of road by necessity cau be
claimed no further than the actual necessity of the case
demands and that the owner of the soil always retains the
right to build on the land provided he at all times allows
;

;

the person

who has the

right of

way

a road over his land.

Moreover I think in the present case, that if the plaintiff's
case rests on a right of way by necessity, that a three feet
passage would be quite sufficient to allow to the owner of the
A right of way by
hire houses as a means of access.
necessity does not give a right to the enjoyment of a greater
servitude than the absolute necessity of the case requires
and the necessity in this case would not require more than
that the tenants of the small hire houses should have the
means of ingress and egress. But then comes the question
whether or not this passage has become a passage to the use
;

of which the public of the village of

Malmesbury

are en-

In our law there are two tinds of public roads ; the
titled.
The via pnllica does not
via pthlica and the via vidnah's.
.

's".
..

s.'

-^^
Hodges.
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become such until it has been declared a public road by the
authorities. In this Colony the only authority is the Parliament of the Colony which can declare a main road,* and the
divisional councils, which can decldre divisional roads. There
has been no proclamation made in respect of this road so that
in the strict sense of the word this road is not a via puUica.
But there is another kind of road recognised by the Koman
and the Eoman-Dutch Laws, and that is a neighbour's road,
A.

J QI16

s!

-^^
'

Hodges.

1/

;

It is either a road

a via vioinalis.

in a village or a road

leading to a town or village, which has been used by the
public

from time immemorial without any objection or
the neighbours over whose land it runs.

hindrance from
I

this

Colony,

Here

this road

years

;

is

by the law and practice of
an user from time immemorial.
have been used for more than thirty

sufficient,

to establish

seems to

indeed, from the time of the earliest establishment of

the village
a

proof of uninterrupted use for thirty

think that clear

years and upwards

village

;

and

it

has been gravelled from time to time as

road without any objection having been made

by the owner or possessor of the soil. It is quite
is not laid down on the general plan of the
village, but a road of this kind would only be acquired by
the usage of the villagers. It might not have been necessary
thereto

true this road

at the time of the laying out of the town, but in course of

time as the village
villagers found

common

it

progressed

it

did

appear that the

greatly to their convenience to use

it

as a

and the magistrate of the place himself,
seeing the convenience of this road, employed the convicts
to gravel it without any objection being made by the
proprietor.
Then we have it also, that when the store was
built on the de fondant's land it was built seven feet three
inches from the line of the hire houses, so that the right of
the public was to some extent recognised at the time.
Another point in the case is the condition made on the
passage

;

The sale of these lots
took place in 1856, and one of the conditions of sale then
made was
" That the passage laid down on the general
plan shall be common to lots 3, 4, 5, and 6." No mention is
subdivision of the property into lots.

:

—

here made of lot 7 ; and the only inference I can draw from
that is, that at that time all parties believed that lot 7 had
*

But now vide Act No.

11,

1877.— Ed.
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an opening on to the common passage.

I

think these

conditions of sale go towards supporting the contention that

from time immemorial
a

p

^

common

^

way open

right of

now

defendant

all parties

up would he to allow him to do
right of way an irreparable injury.

to close it

those entitled to this

Taking

view of the case

this

considered this passage
J^
o as
to all; and to allow the

into the defence set

it

up by the

unnecessary for

is

special plea.

me

to

go

It is said in the

special plea that before the purchase of the property the

defendant specially told the plaintiff that he was not to have

way

a right of

over this property.

such thing was said to him

;

The

but that

plaintiff

all

swears no

that was done was

the eighteen inches beyond the line of his

to point out

buildings and to say that was his property.
The defendant
swears that the plaintiff's answer was " Well, some fine
:

morning I
necessary
if

shall

now

find a wall

to decide

which

in front of me."
is

It is not

speaking the truth.

Even

the plaintiff was told, that as the purchaser of the lot in

question he had no right, he might have relied upon his
rights as one of the public.

I

come

to this decision not

without doubt and hesitation, but I think

it

is

the proper

and legal decision. As to the equity of the case there can
be no doubt. As the defendant himself sold these hire
houses to the plaintiff
should

now

it is

certainly against equity that he

refuse to give proper access to them, and so

interfere with the full

enjoyment of the property

sold.

The

he would never have paid £1150 for the
property but for the fact that these hire houses were on it.
The conclusion I have come to then is, that the plaintiff is
plaintiff

said

entitled to the

judgment of the Court.
and Fitzpateioe, J., concurred.

Denxssen,

J.,

Judgment

for plaintiff accordingly, for a right of

way over

the land lying between the line of the hire houses and the
wall of defendant's store, in all seven feet three inches in

width

;

with costs.

"1
Plaintiff's Attorney, Bekkang£.
C Defendant's Attorneys, Faibbrisge & Arderne.
J

jin'a
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Fkiedlandeb
Insolvency.

Where a

from

—Ordinance No.

6,

1843,

sec.

Indemnity.

90.

payment of a promissory

creditor received

the maher, shortly hefore the surrender

estate,

and

had bona

the creditor

missory note
the

Thoene's Teustee.

vs.

payment

note

of the maker's

fide given

up

the pro-

maker, and the Court had found that
was an undue preference made with the

to the

intention of preferring the indorser of the note {who had
since assigned his estate), and directed the creditor to

refund the amount paid
trustee

to

him on receiving from the
maker a guarantee of

of the insolvent estate of the

indemnity under the 90th section of the Insolvent Ordinance,
and the creditor sued on the indemnity lond, the Court
inquired into the position of the indorser at the time the
note became due and_ was paid and given up, and gave

judgment for the creditor for the amount which at
time he might have recovered from the indorser.

Thome's

1876.^

June

trustee recovered

that

judgment against the present

3,

plaintiiF,
Friediander
Trustee,

Friedlander, for the

had advanced money

sum of £567

to Thorne, for

10s.*

Friedlander

which he held a pro-

missory note for £567 10s., made by Thorne, in favour of
and indorsed by one Brooks. At maturity Thorne settled
the amount partly by cash, and partly by a trade bill, and
the promissory note was returned by Friedlander to Thorne.
Thorne shortly after surrendered his estate, and the payment
was held to be an unduepreference,but made without collusion

with Friedlander, but rather with the intention of saving
Brooks,

who was Thome's

brother-in-law.

While ordering

Friedlander to refund the amount paid to him, the Court
directed that he should receive from the trustee an indemnity
as required

by the 90th

section of the Insolvent Ordinance,

Friedlander paid the money, and

which was in the following terms
f

" I the said Powrie, in

my

aforesaid

received the indemnity

:

capacity, do hereby

covenant,

promise, and agree, that I will indemnifyand save harmless, in terms of

the said 90th section of the said Ordinance, the said Friedlander, his heirs,
executors, and administrators, in respect of whatever loss the said Friedlander
*

and

Vide Trustee of Thorne vs. Friedlander, Buch. Eeports, 1875,
p.

167.— Ed.

p. 81,
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he had been unconditionally condemned and adjudged
£567 10s., and which loss he .would not have
sustained in case he had never received from the said insolvent the payment
,
„
or other satisfaction constituting such undue preference.

would sustain

in case

18»6.

^°

to restore the said sura of
,

.

,.

.

.

.

,.

,

„

.

——

g;
,

Fnedlander
vs. Thome's
Trustee.

Upon
Thome's

the above facts Friedlander sued the trustee of
estate for the recovery of the full

sum

of

£567

10s.,

alleging that to he the amount of loss which he had suffered,

and which he would not have sustained in case he had never
received the payment of the said promissory note from the
insolvent.

The defendant pleaded the general issue.
At the trial it appeared that the promissory note, in consequence of its payment by Thorne, had not been protested
at maturity, or

any notice given

to

Brooks the indorser.

Though the note had been returned to Thorne, the defendant
stated that he had searched among the insolvent's papers,
but could not find it. For the defendant it was shewn that
at the time the note matured Brooks was considerably in
debt, and that he had since assigned his estate to Benjamin,

who was

also the principal creditor in

TJfvngton (with

him Buchanan),

Thome's

estate.

for the plaintiff,

contended

that the plaintiff was entitled to be placedin exactly the
This
position he was in on the day he received payment.
the defendant could not do, as the note was not forthcoming,

and moreover all recourse against Brooks had been lost. It
must be presumed the plaintiff would, at the date of the
maturity of the note, have been able to recover the full
amount from Brooks, as it was not shewn Brooks was
insolvent at that time, and he had not yet surrendered his
estate.

Jacobs, A.-G. (with

him

Cole),

submitted that

all

recourse

and further, that at the time
which
since
been declared an undue
payment,
had
of the
to have paid the
not
in
position
Brooks
was
a
preference,
of his assets
whole
the
he
had
since
assigned
that
and
debt,
for a large
bond
at
the
time
held
general
who
a
creditor
a
to
against Brooks was not yet

amount over

lost,

all his property.

the plaintiff was entitled to judgment for
an amount equal to what he might have recovered if he had
not, by the insolvent's conduct, been induced to give up the

The Couet held

promissory note

in

question.

This, on

the

evidence of

'
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Brooks' circumstances, was estimated to be about ten

18V6.

Junes.
„

sliillina;s

in the pound.

6.

Friedlander
Thorne's

[vs.

Trustee.

Judgment

for

plaintiff accordingly, for

£283

15s.

and

costs.
rPlaintifFs Attorney, Van Ztl.
LDefendant's Attorneys, Faikbridge

"I

& Arderne. J

Palmer
Contract.

vs.

Eoebuok.

—Penal

clause.

The plaintiff contracted to enter the service of the defendant, the
manager of a dramatic company, and to play certain parts
that might he allotted to her, at a certain salary, and it was
also stipulated that the plaintiff should he hound hy and duly
observe the printed rules and regulations of the company
as far as they were consistent with the agreement, and he
subject to the several forfeits or penalties therein specified.

The plaintiff entered the service, and afterwards refused
play a character for which she had been cast, on the
ground that it did not come within the terms of her agreement, and the defendant thereupon dispensed with her
services.
The plaintiff sued for damages for wrongful
dismissal, and contended that at most slie was liable only to
he fined under the rules and regulations of the company,
hut it was Held,
[Denyssbn, J., diss.,] that the clause of
the regulations empowering the defendant to impose a fine
was a penal obligation in its nature accessory to the
principal obligation, and did not take away from the
to

defendant the right
refusal
18T8.

—
..

27.

'

Koebuck.'

to

to

cancel the contract on the plaintiff's

perform her part of it.

The plaintiff in this case, Mrs. Bessie Palmer, assisted by
her husband Edwin Palmer, sued the defendant, Capt. Disney
Koebuck, the manager of the United Service Dramatic
Company, in an action of damages for breach of contract.

The parties entered into a written contract, dated 5th
June, 1875, by which the plaintiff agreed to enter into the
service of the defendant and " to play the same line of
business as heretofore," for a period of six months from the
1st July, 1875, with option of continuing the service here-

75
after, at a salary of

the

plaintiff

also

£8

per week, and certain benefit niglits,

isje.

"she will, during the
be bound by and duly observe

—

agreeing

that

continuance of this contract,
the printed rules and regulations of the company, as far as
the same may be consistent with this agreement." The
plaintiff complained that she had entered on the service
under the agreement, and duly performed all things required

by her
so,

to be done, and was always willing to continue to do
yet the defendant, before the expiration of the period of

the contract, to wit on the 25th September, 1875, dismissed

and discharged the

plaintifi', by reason whereof she had been
deprived of her salary and the profits of her benefit nights,

and otherwise injured.
£300 damages.

The defendant

Wherefore she prayed judgment

pleaded,

first,

the general issue.

for

Then,

secondly, that on the said 25th September, 1875, the plaintiff,
in breach of her said contract, refused
a certain part in a certain burlesque

assigned to her

;

and neglected to play
which had been duly

and that by reason of such breach of contract

the defendant became entitled to consider and declare the

and at an end, and that he did so
and declare the same. And further, that the
plaintiff consented and agreed to such cancellation.
The replication was general.
said contract cancelled

consider

Jacobs, A.-Q. (with

him Buchanan),

evidence in support of the declaration.

for the plaintifi', led

The

plaintiff con-

tended that by her agreement she could only be required to
play " burlesque," which, in theatrical language, was understood to

mean not

"

first

burlesque " or the leading character

and that the character of "Alessio" in the burlesque of
" La Sonnambula " was such a part.
The defendant required
her to play the part of " Alessio " but she declined, as it was
not a cast of character she was accustomed to play, though
she afterwards consented to do so provided her husband,

was also a member of the company, was cast
part of

"The

Count."

who

to play the

This the defendant refused to agree

and summarily dismissed her. By the " Kules, Eegulations, and Forfeits," to be observed by all the members of
the United Service Dramatic Company, referred to in the
contract, it was provided that any person refusing to play a
part that had been cast, and considered by the management
to,

7

^i''

Koebuck.'
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to be suited to such person's abilities,
shillings.

At

would be

fined ten

different times before this dispute the defen-

dant had, under this rule, fined other members of the company
who had refused to take the parts assigned to them, but in

no instance previously had he dismissed anyone for such a
At the utmost, even if the part of " Alessio " came

refusal.

within the plaintiff's

list

of characters, she could legally only

have been fined for refusing to take

it,

and not dismissed

altogether.
Cole (with him Maasdorp), for the defendant, led evidence
which in some particulars contradicted the plaintiff. The
defendant contended that under the contract the plaintiff
was bound to play any burlesque character she might be
required to do.
He never intended to waive his right to
dismiss any of the company who refused to play a character
assigned, simply because by the rules of the company he
could inflict a fine for such refusal.

De

Villibes, C.J., said:

sued the defendant for the

—In
sum

this case the plaintiff has

of

£300 damages

sustained

in consequence of a wrongful dismissal

from the defendant's
up is, first, the general

company. The defence set
and then a special plea that the plaintiff refused to
play a certain part which had been duly assigned to her,
by reason whereof she committed a breach of her contract,
and entitled the defendant to cancel and declare it at an
end, which he did.
The replication is general. Strictly
speaking, if the plaintiff had wished to justify her refusal to
theatrical

issue,

play, according

to the rules of pleading the replication
" True I refused to
ought to have been to this effect
perform a certain part, but it was not a part which under
my contract I was bound to perform." But the counsel for
:

,

the defendant did not seem to rely very much upon this
defect
and indeed the evidence which has been given for
the plaintiff was admissible, because in- her declaration she
says she was improperly dismissed, and if the part she was
;

cast to perform

was one which she was not bound

the evidence came

within the

pleadings.

to perform

The

contract

under which the plaintiff was engaged is in writing. Looking at that contract there can be no doubt but that the
plaintiff

was subject to the rules and regulations to be
members of the defendant's dramatic com-

observed by the

77

The 6th

pany.

of these rules

is

as follows

:

— " Any person

refusing to play a part that has been cast and considered

by the management

to be suited to such person's abilities,

be fined ten shillings." It was argued on behalf of
and indeed she herself said as much, that she
would be justified in refusing a part she did not like if she
paid this fine of ten shillings in other words, that there was
a kind of novation of her principal obligation under the

will

the

plaintiff,

;

agreement to perform with the company, by paying a fine
in case of refusal.
Although the Roman law authorities
were not referred to in the argument, I have been at some
pains to consult them. Pothier, in his Treatise on Obligations, section 337, says
" A penal obligation is tha,t which
arises from the clause in an agreement by which a person,
in order to assure the execution of a primary engagement,
obliges himself, by way of penalty, to some other thing in
case of the non-performance of such obligation."
And in
:

the next

section

accessory to a

:

—

—" A

penal

obligation

primary and principal

is

in its nature

obligation."

Here

the principal obligation

is

that the plaintiff shall perform

her part

is

that in case of non-performance

;

the accessory

The question

she shall be liable to a fine of ten shillings.

whether the defendant is bound by this 6 th clause of
the rules, and whether the only remedy he has in case of
a refusal to act is the fine.
On the face of it this view
would lead to the absurdity, that by her contract the plaintiff would be entitled to receive a salary of £8 a week,
while she might refuse to act every night and be liable

is

only to a fine of
contract

But

is

£8

a

between the
the

fine

Pothier.

the

week.

But

it

is said,

here

is

the

and they are bound by it.
only remedy under the contract ?

parties,

—" The

says (section 341)
obligation is to assure the
:

object

execution

of

of

the

penal

the principal.

Therefore it should not be presumed that the parties have
intended either to make it extinguish the principal obligation, or to found the principal obligation upon it.
Therefore

where the penal obligation attaches from a default in

executing the principal, the creditor may, instead of enforcing the penalty, proceed upon the principal obligation."

The defendant here has proceeded upon the
and said

to the plaintiff, " If

principal ob-

you refuse

to perform
your contract I claim the right to rescind the contract
ligation,

ww^^
2'-

—
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altogether."

There

another point bearing

is

upon

this

6th clause of the rules. I believe that ten shillings is
mentioned here as being the amount of liquidated damages
which might be recovered by the defendant. Supposing a
,

member

of this company were to refuse to act to-night.
The manager might in consequence sustain heavy damages,

but the insertion of this clause may probably prevent
heavier damages being recovered from the actor.
Supposing the defendant had sued the plaintiff for a breach
of the contract and laid his damages at £100, she might
under this clause have replied, " There is ten shillings, jou
cannot claim more." I have no difficulty therefore, in
saying that the plaintiff has no right to object to the defendant cancelling the contract upon the plaintiff's refusal
to perform her part of it.
On the other question, whether
the character allotted was one which the plaintiff was by

bound

agreement

her

to

perform, on a review of

the

evidence I have come to the conclusion that the defendant

was

justified

in

allotted to her,

requiring the plaintiff to

and that she was not

take the part

justified in refusing

to do so.
The plaintiff has therefore failed to establish
her right to succeed in this action.

Denyssen,
said

:

J., after

—The rules and

referring to the

pleadings and

facts,

regulations have been imported into

the contract for the purpose of defining the relations to exist

between the

parties,

and the

different penalties are fixed for

the different kinds of offences, so to speak, that might be

committed.

The 6th

clause

which has been referred

fixes a fine of ten shillings as the

The 8th clause says
company can give his or her services

the part assigned to the actor.

member
other

of the

theatre,

to

penalty for refusing to play
:

— " No

at any
without special permission from the
breach of this article incurs forfeiture of

etc.,

management. A
engagement or a penalty of one week's salary, at the option
of the management."
The 15th clause says :— " Any person

appearing in the theatre in a state of intoxication will be
instantly dismissed, and forfeit the night's salary and all
further claims on the management; or be subjected to a
fine not exceeding £5, at the option of the management."
In these two clauses therefore, the option for disobedience
given either to cancel the engagement or impose a fine
but by the 6th clause there is no such option given to the

is
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—

The 22nd clause provides
" Any member of
the company who is guilty of habitual breach of the above

management.

:

rules and regulations, or of misconduct in

or out of the

theatre tending to lower the respectability of the

company

and thus injure the management, is liable to forfeiture of his
or her engagement, of whatever nature it may be." The construction which I put upon these clauses is, that for breach
of the 6th rule of the company's regulations, the party
offending is liable to be fined ten shillings, and to be fined
only.
In this case the manager has no option. This is the
construction, too, which has been put upon this 6th clause by
the defendant himself, for it came out in evidence that other

members

of the

company who refused

to take the parts for

which they had been cast, were only fined by the defendant
and not dismissed. The law as laid down by Pothier, which
has been referred to, does not, in my opinion, apply to this
case.
I cannot, therefore, agree with the Chief Justice,
but I think there should be judgment for the plaintiff.
FiTZPATEiOK, J., said
I have no hesitation in agreeing
with the Chief Justice, that the defendant's power to cancel
the contract, on the plaintiff's refusing to act, is not taken
away by the power to fine conferred by the rules and
regulations of the company. I also concur in holding that
the plaintiff" was, by the terms of her agreement, not
justified in refusing to play the part that was allotted to
:

—

her.

Judgment accordingly

for the

defendant; but no order

as to costs.
rPlaintifrs Attorney,

Van Ztl.

Loefendant's Attorneys,

T

Faibbhidge & Ardeene. J

'«'6.
..

«•

—

Eoebuot.
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BlEMINOHAM

VS.

Mutual

BiBMINGHAm's ExECUTOBS.
Will.

—Survivor.

Husband and wife hy mutual
together with the children

will

appointed the survivor^

of the marriage,

to he the sole

They further
of the first dying.
directed that, in the event of the wife being the survivor,
the executors should pay the interest of the whole of the

and universal

heirs

joint estate to her for life,

and

after her death to

pay

over

the whole of the joint estate to the heirs.

The husband

died, leaving

him surviving

appointed her mother her

widow was thereupon

from
effects
i8»6.

"r?"
Birmiiigiiam

us.

^Exerators?^

the

the wife

and

one

Subsequently the daughter died, having by will

daughter.

executors

sole heiress.

entitled

the

to

Held,

that the

demand and

whole of the joint

receive

estate

and

wnder their administration.

The late Daniel Birmingham and his wife Frances Anne
Birmingham (the plaintiff in this suit), who were married
together in community of property, on the 26th September,
1860, made their joint last will, in which they nominated
and appointed the survivor, together with the children of
the marriage, the sole and universal heirs of the first dying.

The

will

then contained provisions for securing the ad-

ministration and possession of the property to the husband

In the event of the
appointed the Colonial Orphan

in the event of his being the survivor.

wife

surviving,

the will

Chamber and Trust Company the executors
and guardians of the minor children

;

of the estate

and directed the

executors as soon as convenient after the death of the testator,
to realise the

whole of the joint estate and invest the proceeds,

and pay over the interest half-yearly to the testatrix during
life, with other provisions in case
of re-marrying, and then directed that, " after the death of the

the period of her natural
testatrix, the

whole of our joint estate shall be paid over

our heir or heirs as hereinbefore provided."

Then

to

follow

some provisions as to the children's portions.
The husband Daniel Birmingham died in 1862, leaving
him surviving the widow and one daughter, named Frances
Birmingham. Subsequently, in the month of May, 1875,

81
this

daughter died, without

issue,

having previously made

her last will by which she instituted her mother the sole

The widow
P1111T

and

heiress of her estate

effects.

.

thereupon,

11
requested the

delivery.

The defendants in their plea admitted all the facts, and
submitted themselves to the judgment of the Court.
Cole, for the plaintiff, prayed judgment.
As the life
interest and the interest in reversion had become vested in
the widow, there was a merger, and the whole property was

now

hers absolutely.

Upington, for the defendants, said that as the will contained
no directions as to what was to become of the property in the

event which had occurred of the survivor outliving the issue,
the executors did not feel justified in parting with the estate

without the order of the Court.

De

giving judgment,

VilijIers, C.J., in

carefully read over the will, and

it

is

said

:

—I

have

evident the parties

contemplated that their daughter would survive them both.
is no provision made for the case which has

As there

occurred, of the daughter predeceasing the wife,

it

must be

governed by the ordinary law. Under the will the rights
of the wife as one of the heirs are limited by the rights
conferred upon the child her coheir. As the child has
bequeathed her rights to her mother, the testatrix becomes
the absolute owner of the whole property.
therefore

must be ordered

plaintiff;

to

The executors

pay over the whole estate

to the

but as from the omission in the will they were

justified in

coming to the Court, the

costs

must come out of

the estate.

Denyssen,

J.,

and Fitzpateiok,

Judgment accordingly

J.,

concurred.

for the plaintiff ; costs to

come out

of the estate.
rPlaintifPs Attorney, MOOKE.
Li)efendants' Attorneys, Jb'AiBBEiDGE

S.C— Vol.

VI.

"I

& Ardekne.J

G

.

'•

as Birminffham

and universal heiress of her late husband,
executors to deliver up to her all the joint estate, and upon
their declining to do so, instituted this action to compel such

sole

jsre.^

Birmingham
Executors,

vs.

B

Pateeson

vs.

McLorGHLiN AND Solomon &

Lihl .— Justification.

Co.

— Discovery.

Where in an action of damages for a

libel

puhlished in a news-

pajxr, the defendant, together with the general issue and a

plea of fair and honafide comment, pleaded that the words
complained of were published without malice, and upon an

and under circumstances which justified thepublication, and the plaintiff had joined issue upon this plea, the
defendant cannot afterwards upon motionhe compelled to give
particulars of the occasion and circumstances relied upon.
occasion

Tlie plaintiff, a

jums.
ratprson

I's

and'sv,"omon

^

^°-

merchant and member of the House

of

Assembly, brought an action for the recovery of damages for
^'^®^ ^^ having published a certain defamatory article in the

Gape Argus newspaper, of vfhich the first named defendant
was the editor, and the other defendants were the printers and
publishers.
The article was one of several published in the
newspaper, commenting on the conduct of the plaintiff, and
referring to certain letters written by him, and to certain
articles published in another Cape Town newspaper, the
Standard and Mail. The defendants pleaded, first, that save
as excepted, the geneiral issue. Then, secondly, that the article
complained of was a fair and bona fide comment upon the
several matters and premises therein contained and referred
to, and upon the conduct of the plaintiff in the capacities
the declaration mentioned, and was written, printed,
and published as and for such comment, and without
any malicious intent or motive whatever. And, thirdly,
that the words complained of were printed and published
without malice, and upon an occasion and under circumstances which justified the printing and publishing of the
in

said words.

upon these

The

plaintiff in

his

replieation joined issue

pleas.

In answer to the letter of demand, and before pleadings
were filed, the attorneys for the defendant McLoughlin wrote
a long letter to the plaintiff's attorneys, giving a history of
the controversy, and referring to publications in the news-

number of years, and justifying the
upon which the action was founded as being a fair
comment upon these circumstances. Since then, further
correspondence had taken place to the same effect.

papers extending over a
article
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Upington (with him Kotze), for the plaintiff, applied, upon
an Order compelling the defendants to give particulars of the circumstances of justification relied upon in the
third plea.
The plaintiff found a difficulty in discovering

notice, for

what was meant by the plea, and the information given in
the correspondence was extremely vague.
It wa^ necessary
there should be some specific particulars given of the proposed
be prepared with proper
evidence to meet them, so as to prevent a miscarriage of

justification, to enable the plaintiff to

What

justice.

amounted

the defendants said in the correspondence

to this, that they intended to give evidence that

the article complained of was written and published in con-

sequence of what had appeared in certain newspapers. It was
not clear whether the defence was a privileged communication,
The Court in such a case would
or matters of provocation.
order particulars to be given.
C. P. 32

;

T Anson vs.

[De Villibes,

C.J.

was pleaded. In
ground of truth. ]

The

:

(Jones vs. Bewielc, L. E. 5

Stuart, 2 Smith's Leading Cases, 55.)

—In those cases the truth of the charges
no plea justifying on the

this case there is

principle was the same, that

when

justification

was

pleaded particulars ought to be given.

Counsel could find
no case in which a similar plea had been filed, and the
plaintiff was anxious to know the kind of evidence which

might be attempted to be given under it, so as not to be taken
by surprise at the trial.
Jacobs, A.-G. (with him Buchanan and Jones), for the deThis application was most unwarrantable
fendants, opposed.
after what had passed between the attorneys.

De

Villiebs, C.J., said

:

—This

application

precedented.

I have never

known

made before.

If the plaintiff

was

dissatisfied

dants' plea he ought to have excepted to
this he joined issue

upon

defendants' attorney, and

it,

is

wholly un-

of a similar one being

it

;

with the defenbut instead of

and afterwards wrote

to the

received a reply indicating the

defence intended to be set up.

The

application-

must be

refused, with costs.

Denyssen,

J.,

and Fitzpateiok,

J.,

concurred.

Application accordingly dismissed, with costs.
rPlaintilTB Attorneys, Reid & Nephew.
|_Defendant8' Attorneys, Redelinghuys & Wessels, and

"1

Faihbbidge & Arderne. J

G

2

'svg.

—

McLouirhUii

""and

co.'
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Pateeson

MoLoughlin and Solomon &

vs.

Trial hy Jury in civil

1854,

see.

ment of

cases.

27.—Act No.

— Grand

30, 1874,

jurors.
sees.

4,

Co.

—Act

No. 7,

5.— Postpone-

trial.

The Court has no power to fix a day other than as is provided
for in Act No. 30, 1874, /or the trial of civil causes hya
jury.

of jurors for the trial
of civil causes, except such as are duly summoned to
attend on the day fixed hy the UK section of Act No. 30,
1874, and on any subsequent day to which the Court may

The Court cannot compel

the attendance

adjourned in terms of the powers conferred hy the 27 th
section of Act No. 7, 1854.
he

1876.

June^i4.

M^Lou^iin

"""^fec™™

i^y

This case had been set down for trial this day (June 14),
The Sheriff had erroneously summoned a jury
jury.

7, 1854, from the list of
ordinary jurors, overlooking the fact that this section had
been repealed by Act 30, 1874, the 5th section of which

under the 14th section of Act No.

required the Sheriff to
jurors,

The

summon

a jury from the

list

of grand

seven clear days at least before the day of

trial.

was only discovered on the previous day, where-

error

upon the

attorneys served the

plaintiff's

the following notice

:

— " An

error

defendants with

having been committed

Gout in summoning the -jury before
which will prevent its being
heard to-morrow, we have to submit the following proposal,
namely, that the case be tried at once before the three
Judges in the ordinary way. Should you decline, then we
beg to notify that we will apply to the Court to-morrow for
an adjournment of the case in order that the error committed by one of its own officers may be rectified by the summoning of a jury in terms of Act No. 30 of 1874." To this

by an

whom

Officer of the

this case is to be tried,

the attorneys for the defendant McLoughlin replied on the

—

same day
"We have to acknowledge your letter of this
day just received, stating that in consequence of an error
committed by an Officer of the Court in summoning a jury
in this case, it cannot be heard on the morrow, and propos:

ing therefore that
three Judges

;

it

in reply

be tried in the usual

we state that our

way

before the

client sees

no reason
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from the trial by jury, the course deliberately
adopted by the plaintiff as well as by the defendant, indi-

for departing

eating their

common

opinion that this

is

one. of those cases

which it is desirable should be so tried.
seen no reason to change his opinion on

this point, nor can

He, at

least,

has

our client consent to the proposed motion for an adjournment. The case is a very important one, which may go

and it is therefore in every respect desirable that
the provisions of the Act for trial by jury in civil cases be
maintained." The attorney for the other defendants inti-

further,

mated that they had adopted the same views. The plaintiff
made an affidavit, in which he stated that it was desirable
that the case should be heard with as

and that he had broken up

little

delay as possible

and disposed of his
furniture in Port Elizabeth, and completed his business
arrangements to return to England, whither part of his family
had already proceeded, and the other members of his family
were now in Cape Town on their way thither, to which place
it was plaintiff's intention to proceed immediately after the
close of the present session of Parliament
and in the event
of the action being postponed it would be necessary for him
either to remain in the Colony or to return from England to
prosecute the case at enormous loss and inconvenience.
his house

;

Upington (with him Kotze), for the plaintiff, applied for a
postponement of the trial to some convenient day, say for

summon

fourteen days, so as to enable the Sheriff to
in terms of the 5th section of Act No. 30,

a jury

1874, in due

by jury had been rarely resorted to by this
and no mistake similar to this had ever
occurred before, consequently there had been no decision on
this subject, and the judgment of the Court to-day would
form a precedent. Such a precedent ought freely to be

form.

Trials

Court in

civil cases,

established, that the case should not be postponed
last

Wednesday

mistake of an
of

the

term simply in consequence of a
of the Court.
There was no imputation

in next

officer

mala fides on the part of the Sheriff.
[FiTZPATBiCK, J.
The whole point
:

name

till

—

is,

can the Court

a day for the trial other than that provided for by the

Act ?]
Supposing ten cases were set down for trial on the one day,
it would be impossible to have them all heard on that day.

!«'«

—

iroLoughiia

&oo.
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ISIS.

June

14.

Paterson

us.

MuLoughliu
and Solomon

&

(.0.

and they would have to be postponed.
Act 30, 1874, only provided that the
every term should be set apart for

The 4th section of
Wednesday in
trials by jury, but
last

certainly cases that could not be taken on that day would be

heard on some other.

[De Villiers,

C.J.

:

— That

is

provided for by the 27th

1854, which empowers the presiding
Judge to adjourn the Court from time to time as may be
section of

Act

7, of

found convenient, and to proceed with such trials after any
such adjournment, and the jurors originally summoned were

bound

The

to appear at such subsequent sittings of the Court.]

object of the 27th section was to render unnecessary

the re-summoning of the same jurors in the event of the

necessary adjournment of the

Court, but

provided that a new jury could not be
to which the Court was adjourned.

it

was nowhere

summoned

for the day

—

[FiTZPATEicK, J.
The attendance of the jury is an
onerous duty imposed upon them by law, and must not the
law be strictly construed so as not to extend that burden
beyond what is expressly provided? The question which
:

my mind is, can the Sheriff or any one. else enforce
the attendance of any jurors except those summoned for the

affects

last

Wednesday

in

term

?]

summoned for that day there
was an end of the argument. In this case there was a
scandalous charge hanging over the plaintiff, and the Court
ought to stretch to the utmost its powers of adjournment so
If the jury could only be

as to enable the plaintiff to clear himself as soon as possible,
seeing that the delay occurred through no default of the

but owing to an error of an officer of the Court.
(with him Buchanan and Jones), for the
defendants, was not called upon.

plaintiffs,

Jacobs, A.-G.

De

Villiees, C.J., said

—

It is unnecessary to hear the
unfortunate that the mistake has
occurred which prevents the case from being tried. It is
certainly a hard case for the plaintiff, who has done
everything in his power to have his case set down and

Attorney-General.

It

:

is

decided, that through no fault of his own or of his attorneys
he should be prevented from bringing it to trial. The
Court, however, cannot be influenced by the hardship, but is

bound by the provisions of the Act of Parliament.

The
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27th section of Act No.
the cases set

—

" As often as all
by jury upon any day shall not
upon that day, it shall and may be lawful for

down

7,

1854, provides

:

be disposed of
the Judge to adjourn the Court from time to time as may be
found convenient, and to proceed with such trials after any
such adjournment ; and as often as such Judge shall adjourn
the Court from any one day till some other day and hour

upon by the said Judge, then every person bound to
attend as a juror upon the day of such adjournment shall be
bound under the like peuiilty as that hereinbefore in the
tixed

16th section provided,

upon the day and
been adjourned."

at the

appear again in the said Court
hour to which the Court shall have
to

This section clearly contemplates, there-

same jurors who were summoned for the first
day namely that from which the adjournment is made shall
be the jurors to decide all subsequent cases coming on after
fore, that the

—

—

I do not quite concur in the view that

the adjournment.

is to be considered as a penal duty,
but on the contrary, I rngard it as a privilege for citizens to
assist in the administration of justice.
At the same time it
must be borue in mind that there is a heavy penalty for non-

the attendance of jurors

attendance, namely, a fine of

£25

for each juror,

that the Court were

now

adjourn the

fourteen days, to enable the

summon

1876.

June

14.

for trial

trial for

to accede

Supposing
and

to the application

Sherifli'

to

on that day any grand juror so
summoned should refuse to attend, the Court would have no
power to compel his attendance. The last Wednesday in
each term has been set apart by Act of Parliament for the
trial of these cases
and it is only jurors summoned for that
particular day who can be compelled to attend at the
subsequent adjournment. In this case the petit jurors who
have been summoned cannot try the case, and it is necessary
They can only be
therefore that a fresh jury be summoned.
summoned to attend on a last Wednesday in term. For
these reasons it is quite out of the power of the Court to
grant the adjournment asked for.
Denyssen, J., said
I am decidedly of the same opinion.
I think the Court cannot fix any other day than that
provided by law. The section to which reference has been
made fixes the last Wednesday in term for these cases, it
says that day " shall be " set apart for them.
FiTZPATEioK, J., said:— I am distinctly of the same
a fresh jury,

if

;

:

—

—

Patersoil vs.

McLou.i^hlin

and

Solomijii

opinion.

1876.

It

would be

a violation of

my

oath to

inflict

a fine

or enforce a penalty on any juror for non-attendance on any
Patprson

vs.

cjLou^h
McLnuKhirn
Solomon
andi SoloD

day othcr than that fixed by the Act.

&Co.

Application refused accordingly

;

costs to abide the final

result of the trial.
["Plaintiffs Attorneys,

Eeid

& Nephew.

LDefendants' Attorneys, Eedelinghuys

Gerte^jbaoh

& Bellew

Assignment.

An

1

&

Wessels, and Fairbridge & Arderhe. J

Mosenthal and others.

vs.

—Power of Substitution.

under a deed of assignment held liable for the
misappropriation of moneys hy a sub-agent appointed by
him, such appointment not having been rendered necessary

assignee

by any special circumstances.
18V6.
26.

June
„

«.

GertenbachSc
BellfW vs.
Mosentiiai and

Messrs. Gertenbach

&

Bellew, the plaintiffs in this case,

^

.

.

formerly carried on business at Griqualand West.
largely indebted

to

the

firm of Messrs. Adler

&

Being
Co.,

of

Port Elizabeth, and being in difficulties, they on the 28th
August, 1873, assigned their estate to the defendant
Mosenthal, who was one of the partners of Adler & Co.,

upon

trust to liquidate the estate

of the firm other than Adl^r

&

and

to

pay

all

the creditors

Co., their claims, provided

the total amount so to be paid did not exceed £2000 and
to pay over the balance of the amount to be received from
the liquidation to Adler & Co. in full satisfaction of their
;

debt.

The defendant took possession

of

the assets of

Gertenbach & Bellew, but did not carry out the trust,
whereupon the plaintiffs brought their action in the Court
of the Eastern Districts for an account, and further that the
defendant be ordered to pay their creditDrs in terms of the
assignment.

The defendant Mosenthal pleaded the general issue; and
then specially, that in violation of the terms of the assignment
the plaintiffs did not make a full and true statement of the
and that within a reasonable time he
repudiated and abandoned the deed of assignment and gave
notice thereof to the plaintiffs.
Then further, that after the
state of their affairs,

assignment

all

papers and vouchers belonging to

plaintiffs'

were handed over to Messrs. Graham & Fischer of
Griqualand West, who then held and still held a general
power to wind up the said estate and that, without laches
estate

;

or negligence on the part of the defendant or

Fischer, the

estate remained

Graham &

unrealized, and until

such

realization the plaintiffs were not entitled to their action.

Messrs. Adler

&

Co.,

who were allowed

defendants, pleaded the general issue

to intervene as

and then specially,
that they were induced to execute the deed of assignment
through the fraud of the plaintiffs, and that before they had
receiyed any benefit therefrom they repudiated the deed,
and abandoned their estate to the plaintiffs.
The replication to all the pleas was general.
Considerable evidence had been taken at the Diamond
Fields de bene esse. By the deed of assignment, dated 28th
August, 1873, the plaintiffs assigned all their assets, and
further irrevocably nominated and appointed the defendant
Mosenthal their attorney ^in rem suam, with power of
On the deed of assignment Mosenthal, by
substitution.
formal appointment, dated the 29th August, substituted an
attorney, Fischer, to act for him under the deed, reserving
to himself, however, the right of acting without Mr. Fischer's
A few days after the premises and property
co-operation.
Some assets had however
assigned were destroyed by fire.
realized,
and
the
landed
property was afteralready been
disposed
of.
wards
About the time of the assignment, and before the fire, the
defendant appointed one Salomons to get in the moneys
due to the estate. Salomons afterwards absconded, leaving
certain papers and promissory notes received by him for
property sold under the assignment with one Moses, which
notes were realized and the proceeds converted by Moses to
his own use in payment of a debt due to him by Salomons.
Defendant sued Moses and obtained a judgment, but a return
The case
of nulla bona was made to the writ of execution.
was heard in the Eastern Districts' Court on the 28th and 29th
August, 1874, and judgment was given for the plaintiffs on
the 31st August, when the defendant Mosenthal was ordered
to furnish an account of all moneys received by him and his
The
agents, especially Salomons, under the assignment.
defendant after considerable delay furnished an account,
which was debated in the Eastern Districts' Court on the
;

1878.
26.

June
„

21.

Gertenbach

Bf Hew

&

vi.

Moseiitlial and
''^^^'^

90
i8?6.

T21'.
Gertenbach

8tli

amount the principal item was
amount of the judgment against
the property received by him from Salomons.

& credit of their estate.

MoslnSraad the
others.

June, 1875, when judgment was given on the account for
£1336 6s. 3d., as being the balance to the

the plaintiffs for

sum

Moses

of

for

£659

Of

is. id.,

this

the

The defendants appealed against

this

judgment.

Jacobs, A.-G. (with him HosJcyns), for the appellants, contended that the assignee was nut chargeable with moneys
which had never come into his hands. If the assignee bad
acted hond fide, and taken ordinary care, or in otber words

such care as a reasonable man would in his own affairs, he
was not answerable for the acts of his substitute. (Lewin on
Ex parte Belchier, Amb. 18 Story
Trusts, 6th ed. p. 224
;

;

on Bailments,
Cole (with

sec. 430.)

him Tennant),

for the respondents, appeared to

support the judgment.
Gnr. adv. vult.

Postea (June 27),

De

—

Villibes, C.J., in giving the judgment of the Court,

said: — This

is
an appeal from_ the judgment of the
Eastern Districts' Court in which judgment was given for
the plaintiffs in an action for an account. The prayer of

the plaintiffs' declaration

defendants

may be

is

in the alternative, that either the

ordered to account for moneys received, or

to carry out the deed of

assignment and pay to the creditors

the amount which, under the deed, the assignee undertook
to pay.

sum

of

The main question in this case is, as to a certain
£659 4s. Ad., which it was alleged had come into the

hands of the assignee in the ftrm of promissory notes and
whether the defendant should be debited
bills of exchange
with this amount, or whether the fact that his agent
Salomons had misappropriated the amount was any excuse
for the assignee.
Now it appears from the evidence, that
the assignee had already, by power of substitution given
under the deed, appointed Mr. Fischer, of the firm of
:

Graham & Fischer, attorneys at the Diamond Fields, to
manage this business for him during his absence. This
substitution has never been revoked, so far as I can

see.
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Certainly

manner

it

has never been revoked in the same formal
it was made.
Looking over the deed of

in which

assignment I further find no power is given to the assignee
to substitute another assignee.
A power of attorney is
given with power to substitute an attorney. It is clear from
the wording of the deed that the assignee had no power to
appoint another person assignee, although he had a right to
appoint a substitute for the formal work, to assist in collecting debts and getting in the assets generally. In the deed
itself

there

the parties,

Now

is

a provision that for this formal work, one of

viz.,

Grertenbach himself, might be appointed.
is, whether, under

the real question which arises here

our law, a person holding the position of an assignee can by
a personal mandate appoint a substitute to manage the
There is no doubt that by the
affairs of the estate assigned.
English law an assignee would in certain cases have that
right.
No passage from the Eoman-Dutch law has been
cited on this point, but in Voet, 17, 1, 5, I find the law
concisely laid down. I do not think that Voet meant to lay

down

that an agent

his sub-agent, even

is

in all cases liable for the default of

when

in the ordinary course of business

becomes necessary to employ such sub-agent, and there is
no negligence on the part of the agent. I apprehend that
where the ordinary custom is to employ a sub-agent for a
particular purpose, the agent would be justified in employing one. But I have not been able to discover from the
evidence that any necessity existed for the employment of
Salomons in this case. The judgment of the Court below
must be confirmed.

it

Appeal dismissed accordingly, with
Appellants' Attorneys,

Faiebridge & Arderne. "|

t Kespondent's Attoruejs, Keid

Sc

Nephew.

J

costs.
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Rules of Court Nos. 160 and
scription.

Where a

—

officer,

power

to

behalf,

—Legitimate

summons has

portion.

not heen signed ly the

hut the defendant has given

defend,

and an

and

an

unreserved,

appearance has heen entered on-his

exception based on the irregularity taken,

and pleas over
,

Maeais.

16S.— Circuit Summons.— Pre-

Collation.

Circuit Court

proper

vs.

original

filed, the

defect

is

cured, and

cannot he relied on at the trial.

From

the

legitimate portion

which can

he

made

all

payments may

he

deducted

the subject of collation.

All debts due by the child

to the

parent,

and

suretyships paid

by the parent for the child, can he brought into collation,

although such debts may have heen incurred and payments made at a time beyond the period of prescription.
i8?6.

—

June ''2^7.

'

This action was brought in the Circuit Court for the
Queenstown including the districts of Wodehouse

district of

The defendant Charl Franpois Marais, of the
was summoned to shew cause why he
^M°MaS"
had not paid certain sums of money due to the plaintiff,
Willem van Heerden, of Cradock, as well individually as
and Tarka.

division of Tarka,

executor testamentary of his late wife
Margaretha Elizabeth van Heerden.
The plaintiff averred that he received letters of adminisin his capacity as

to administer the estate of his late wife on the
12th March, 1874 that he had been married in community
of property to his said late wife; and that at the time of

tration

;

her death the defendant was indebted to their joint estate
in the sums of money hereafter mentioned, which had been
paid by the plaintiff for the

defendant at his special

in-

That at the request of the defendant
the plaintiff borrowed and paid over to him the sum of
£100 on the 15th September, 1864, from Daniel van

stance and request.

Heerden, bearing interest at seven per cent, per annum
the sum of £50 on the 15th December, 1864, from
W. J. Mechau, bearing interest at six per cent., and the
sum of £60 on the 23rd December, 1865, from D. S. Hem-
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ming, bearing interest at eight per cent. That when
borrowing these amounts the plaintiff- made himself personally liable for the same, and he continued thereafter to
pay the stipulated interest on each amount annually, until
in 1874,

when he

finally paid off the capital, the

defendant

promising to repay the plaintiff, but failing to do so. That
on the 15th December, 1864, the plaintiff sold to the de-

sum of £106, payable on
demand, which amount, though frequently demanded, was
not paid. That on the 7th February, 1870, the defendant
passed a notarial bond in favour of P. W. Mechau for £400,
fendant certain mules for the

bearing interest at seven per cent, payable in instalments,

which bond the plaintiff became surety and co-principal
and afterwards, on the 13th July, 1872, paid off the
balance then due and took cession. That all these several
items and interest to the 15th February, 1874, amounted to
£842 10s. 3d. but allowing the sum of £50 received from
the defendant in 1866, and the sum of £100 received in
to

debtor,

;

September, 1873, with interest thereon, left a balance of
Os. Sd., which last mentioned amount was brought up
as an asset in the liquidation and distribution account of the

£669

That the defendant was married to a daughter
by a former marriage, and in the said
liquidation and distribution account the defendant was
ranked for a portion amounting to £191 4s. due to his
Wherefore the plaintiff prayed
wife as one of the heirs.
judgment for the several sums of money so due to him.
The defendant excepted to the summons, which was
joint estate.

of plaintiff's said wife

signed by the clerk of the Eesident Magistrate of the
District of Qaeenstown, as being insufficient and informal,

and not in compliance with the 160th and. 163rd Eules of
Court, it not having been regularly issued in the Circuit
Court for the district for which the defendant had domicile,
and not signed by the Eegistrar of the Eastern Districts'
Court, the Eegistrar of the Circuit Court, nor by the clerk
of the Eesident Magistrate of the district of Tarka in which
the defendant had domicile. The defendant then pleaded
over, that save as to £251 9s., the general issue, and
prescription, the cause of action having accrued more than
eight years before this suit; and as to the balance of
£251 9s. that he always had been and still was willing
to set off the said amount against a greater sum due by the

isve.

june'2^
':_!"

^^"Maraisf
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plaintiff to the defendant,

and claimed in reconvention.

In

reconvention the defendant claimed to be entitled in right
portion
ont of her mother's
of his wife to her legitimate
o
±

and that though often demanded, the plaintiff refused
pay the same or to render a true and reasonable account
of the assets; therefore he prayed judgment for a declaration of rights, and for an order upon the plaintiff to file a
correct account and to pay the amount found to be due as
estate,

to

.

the legitimate portion.

The

convention

plaintiff's replication joined issue in

to the claim in reconvention pleaded that

he had

filed

;

and
with

the Master a true and correct account, and in the plan of

had awarded to defendant's wife as and for and
on account of her filial portion the sum of £191 4s., which
the defendant well knew, and which sum the plaintiff had
distribution

tendered to set

The
The

off

against his claim of

£669

Os. 3d.

rejoinder was general.

was heard before Mr; Justice Smith on the
The plaintiff gave evidence in support
of his claiiii, and produced vouchers for the payment of the
various sums of money by him on account of the defendant.
An account had been sent by plaintiff's attorneys
to defendant's agent, but defendant denied ever having recase

31st March, 1875.

it.
The plaintiff averred that defendant had
promised to pay the items claimed, but this the defendant

ceived

The plaintiff and his late wife, to whom he
was married in community of property, on the ,4th April,
1840, made a joint will, by which the husband instituted as
his heirs his wife and the children of the marriage, and' the
wife instituted her husband, two children of a former
marriage and the children of this marriage as her heirs
the survivor to be executor or executrix, and to remain in
possession of the whole estate during the minority of the
children.
A codicil was afterwards, on the 29th November,
1873, made to the will, by which a legacy was given to the
survivor, the undisturbed possession and usufruct of all the
immovable property for the term of his or her natural life,
and upon the decease of the survivor the landed property
was bequeathed to three daughters of the second marriage
(the defendant's wife being a daughter of the former marriage), for the sum of £9000, payable six months after the
death of the survivor. The liquidation and distribution

also denied.
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account

by the

comprised only the moveables
of £191 4s. was awarded to defendant's wife as her share therein.
Defendant stated he
had frequently asked for his wife's legitimate portion out of
the whole estate, but could not get it or information as to
filed

plaintiff

the estate, and the

of

sum

the amount.
He averred that he had given the £100, for
which he received credit, to his brother-in-law Van Dyk to
give to plaintiff specially on account of the bond to Mechau.
This however. Van Dyk denied, and said defendant gave
him the amount simply with directions to pay it over to
plaintiff.
The sum of £251 9s. referred to in the plea was
the balance due upon Mechau's bond with interest, after
deducting this £100. Judgment was given for the plaintiff
for

£477

No

16s. 3d.,

with

costs.

The defendant now appealed.

reference appearing upon the record as to the other

questions raised by the pleadings, the Court

directed the

what
upon the exception, and whether any
and what appearance was entered and also what decision
was come to upon the claim in reconvention.
The Registrar of the Eastern Districts' Court informed the
Court that he was directed by the learned Judge to state that
an unreserved power to defend, and an entry eight days becase to be sent back to the Circuit Judge, to ascertain
decision was

come

to

;

fore the day of trial, of appearance on behalf of the defendant,

were produced at the trial; and that the following entry
appeared in his note-book, which should have formed part of
Mr. Ross -Johnson excepted on ground that
the record
summons should have been signed by clerk of Magistrate at
:

Tarkastad.

—

'

{Chittys Practice, ed. 1842, vol.

2, p.

1460.)

I

think process should have been so signed, and defendant
might have treated summons as a nullity, or applied to have
irregularity cured by setting aside or

amending

process, but

is cured by
defendant having appeared and pleaded." As regarded the
claim in reconvention, the Eegistrar was directed to state,
that plaintiff claimed altogether £669 for sums advanced at

I overruled exception on ground that irregularity

summons. The defendant
was entitled under the mutual will to £191 as his wife's
filial portion of the moveables of her mother's estate.
He
was also entitled to some £700 as her share of the immovedifferent times, as stated in the

able property, payable at his father-in-law's death.

of

£191 had been allowed him

The sum

in the liquidation account.

ISIS.
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^^^ question really raised before Mr. Justice Smith, was
Had the amounts as stated in the summons, heen advanced
to the defendant ?
It was satisfactorily proved to him that
^
^
they had. In settling the amount for which judgment should
be given the plaintiff agreed that the £191 4s. should be
deducted from the £669 Os. Qd., and that the defendant should
:

''

retain his right to his wife's share of the

.

immoveable property

(some £700), thus giving defendant a great deal more than
he asked by his claim in reconvention. As the plaintiff had
always offered to do this, as he stated in his pleadings, and
as the defendant did not persist in claiming his legitimate
portion, nor even prove its amount, and as the plea of prescription failed as there had been payments on account, Mr.
Justice Smith considered that the plaintiff was entitled to a
verdict generally on all the issues.
The judgment then stood
thus
Amount found for the plaintiff, £669 Os. 3d. ; less
:

—

amount

£191 4s.
which judgment was

of defendant's wife's share of mo"veables,

leaving a balance of

£477

16s. 3d.

;

for

given with costs.
Jacobs, ^.-(?., for the appellant, defendant below, contended

summons on the ground that
was signed by the Eesident Magistrate's clerk of Queenstown instead of the clerk of Tarkastad, was under the Eules
of Court a good exception, and that the irregularity was not
cured by the filing of a power from the defendant to defend.
This was not such an entering of appearance as barred the
defendant from objecting. It was competent for him afterwards to take the exception. Appearance did not aid the
defect where it was done to enable the party to challenge the
irregularity.
{Wilson vs. Laws, Salkeld, 59.)
that the exception taken to the

it

Db

Yilliees, C.J., said

jection.

:

—This

is

purely a technical ob-

It appears the defendant gave

an unreserved power

upon which power appearance was entered some
eight days before the trial.
The Court cannot sustain the

to defend,

exception.

A.-G on the merits, then relied upon the plea of
The items of debt in plaintiff's account, except
that on the bond, were incurred in 1864 and 1865, and were
such as were, by the 3rd section of Act No. 6, 1861, barred
by the lapse of eight years. The two payments made by the
defendant were made in 1866 and 1873.
The first of these
Jacobs,

prescription.

,

97

payments was more than eight years hefore action

so that
could not take the debt out of the operation of the Act. The
whole question then depended upon the payment of the £100

There was a direct conflict of evidence on the
question on what account this payment was made. If the
plaintiff was permitted to apply the payment generally in
reduction of the whole debt, it might be that the Act did
in 1873.

not operate, but the defendant contended that this £100 was
on account of the bond If it was considered

specifically paid

that the defendant's contention was not proved, there was
nothing on the other hand to shew that at the time the
plaintiff appropriated the

cular debt

;

and

payment of

this

sum

to

any

parti-

the law stepped in and declared that

if so

it

should be appropriated to the most, onerous debt, and this
was the bond. A comparatively recent authority in this

Court on this point was found in Executors of Watermeyer vs.
Watermeyer, Buch. Eeports, 1870, p. 72. The application of
the payment ought to be made to hypothecatory debts rather
than others. (Pothier on Ohligations, p. 3, e. 1, art. 7, rule 3 ;

Van der Linden,
[De VrLLiEBS,

p.

267

;

Grotius, p. 458.)

—But cannot the

executor compel the
defendant to collate ? If so, would prescription apply ?]
The heir might be bound to bring into collation advances
O.J.

:

received for his education, or for other benefits conferred upon

him, but not a mere debt. In framing the liquidation account
the plaintiff had acted upon another principle than collation.

He had

treated the defendant simply as a debtor, and thus

considered the debt as a question between

man and man, and

not between the estate and the heir. On the claim in reconvention, the defendant was clearly entitled to judgment, and
the amount tendered had reference only to moveables in the
estate.

No

account of the immoveable property had been

filed.

Cole, for the respondent, plaintiff below, referred to a note

supplied by the learned Judge

who

tried

the case to shew

that the question of prescription was in fact the only issue
now before the Oourt. It was not proved that the defendant

had

at

the time of payment specifically appropriated

it

against any particular debt, on the contrary it was in
evidence that he said he would pay everything. It must be
taken that the payment was made on account of the interest
due on the debt generally in the first place, or in such other

S.C— Vol.

VI.
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-way as the creditor should appropriate

it

;

and there was no

evidence to shew that the appropriation made in the account,
viz., against the debts generally, was not the appropriation

made by the creditor. The bond passed by the
defendant was a general bond and not an hypothecatory
bond, so that it could not on that account be said to be the

originally

more onerous

debt.

Jacobs, A.-G., in reply, contended that it

must be shewn

the creditor at the time of payment had made the
appropriation. By the Eoman law, which was adopted by
that

if no appropriation was made at the
time of payment, the payment must be appropriated to the

the Court of Chancery,

most burdensome debt, and no different appropriation could
afterwards be made. {Addison on Contracts, 6th ed. pp. 956.)
The same rule was laid down by Voet (46, 3, 16). The
account was no evidence of appropriation, as it was not
made at the time of payment, but two years afterwards.
Cur. adv.

vult.

Postea (June 29),

De

Villiees, C.J., in giving judgment, said

:

— This

is

an

appeal from the decision of the Circuit Court of Queen's

Town, held before Mr. Justice Smith, in a case
and in his capacity
plaintiff, for himself

in which the
as

executor

testamentary of his deceased wife's estate, claims from the
defendant the payment of certain sums of money, amounting
in all to the sum of £669 Os. 3d. The defendant excepted to

summons on

it was signed by the clerk
Queenstown instead of by the
clerk of the Eesident Magistrate of Tarka, in which latter

the

the ground that

of the Eesident Magistrate of

district the defendant resided

disposed

of,

;

but this question has been

the Court having held that the defendant having

given an unreserved power to defend the action, and having
entered appearance, was afterwards precluded from taking
this exception.

The defendant has pleaded the general

issue

as to part of the claim, and prescription as to the other part.

He

also claims in re^convention that the legitimate portion
should be paid to hind which has accrued to his wife as a

child of the plaintiff's late wife; and he also claims that an
account of the estate should be taken and rendered for the
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purpose of ascertaining the amount of this portion. The
learned Judge in the Court below came to the conclusion
that the full amount claimed by the plaintiff was due, and
from that sum was to be deducted the amount of the filial
portion in the moveables of the estate,

viz.,

£191

No

4s.

judgment whatever was given on the claim in reconvention,
but there was an explanatory note that no judgment was
given because the defendant did not persist in claiming the
legitimate portion or prove the amount.
this

point,

if

With regard

to

the defendant had given up his claim in

reconvention altogether, some note would have been made on
the record to that effect, but there is no such entry that the

defendant had given up his claim.

Clearly the defendant

entitled to the legitimate portion unless he has done

is

any act

which amounts to a waiver of his right. In regard to this
is no plea of waiver.
The plaintiff's replication is
a most extraordinary one, and it does not at all answer
there

the claim set up by the defendant.

£191
tion,

4s.

All

it

says

has been awarded on account of the

and that the

against his

is

that

filial

por-

plaintiff is willing to set off this

claim.

It

amount

does not say anything about the

claim for the legitimate, or that this has been accepted in
lieu of it.
If the plaintiff had intended to rely on the
fact of waiver, it ought to have been pleaded ; and there is
nothing in the evidence to shew that there has been any such
waiver.
It is true correspondence was put in, which shews
that the attorneys sent an account to defendant's agent and
that they received no objection to it, but on the other hand
it appears that the defendant was always asking for information. If it was to be relied upon at all there ought to

have been clear evidence of waiver by the defendant of his
right.
It is clear, therefore, that the Court is bound to give

judgment for the defendant on
the payment of his legitimate
can agree on the amount,

his claim in reconvention for

portion.

the case will

Unless the parties
have to be sent back

for the purpose of ascertaining the total value of the estate,

amount coming to the defendant. [The
Attorney-General intimated that the attorneys were only the
agents for the appeal, and had no means of ascertaining the

so as to fix the

The case must then be sent back for
There is only one point more upon which
touch, and that is as to the defence set up of pre-

value of the estate.]
this
I

purpose.

have

to

H

2

"?6.

June

ar.
29.

—

-

w.Maraia.

100
KK.
June

21.

scription.

Counsel has argued that a portion of the items
and which have been allowed by the learned

in the account,

—

...

Judge
„
° in the Court below, are barred by prescription. The
Van Heerden
ti
vs. Maraia.
Attomey -General very ingeniously argued that inasmuch as
neither the debtor nor the creditor appropriated the sums
received by the plaintiff from the defendant, and for which
credit is given in the account, at the time of payment, that
these amounts so paid must by law be appropriated against
the most onerous debt, and that this was the mortgage bond,
so that the Statute of Limitations would apply to the other
•

items of the account.

Now upon

necessary to decide upon

it,

this

point,

if

it

were

I think Mr. Cole's

argument was
a very fair answer.
Here was an account framed by the
plaintiff and supplied to the defendant, and it was for the
defendant to shew that the appropriation appearing on the
account had not been made at the time. The fact of the
account shewing that an appropriation of the money received
was made against the whole debt instead of against the bond,
raises the presumption that the appropriation was made at the
time, and throws the burden upon the defendant to shew that it
was not so made. As far as the Court knows this appropriation was made at the time, and there was no attempt made
at the trial to shew it was otherwise.
But it is unnecessary,
in the view I take of the case, to decide this, point, because

on another ground the defendant is not entitled to take
advantage of the Prescription Act. I suggested during the
argument, whether collation of these amounts might not
take place so as to disentitle the defendant from insisting on
the right to set up prescription. The Attorney-General

seemed

to think collation

would only apply to money spent
and such like charges, and would
But since the argument I have referred

for the education of a son

not apply to debts.

and find that they bear out my view. Voet
61) goes into the question as to what sums must be
deducted from the legitimate portion, and he says the rule
to authorities

(5, 2,

is,

that every payment must be deducted which

collation.

Voet (37, 6) discusses

is

subject to

what must be brought

into

and a general summary of the subjects of collation
is well given in Tennant's Notary's Manual, p. 83 (4th ed.).
Among the.-e are: "A debt due by the son to the father,
and suretyship paid by the father for account of the son."
This is exactly what Voet says, in his Commentaries (37, 6,
collation,

101
14),

and the reason which he gives

son

is

for this

law

is

that the

1876.

Feb. JS.

made

so

much

the richer out of the goods of the

June
„

27.
29.

becomes unnecessary to
Van Heerden
vs. Marais.
decide the question of prescription, and this Court must
confirm the judgment of the Court below on the claim in
convention but in regard to the claim in reconvention the
appeal will be allowed, and judgment given for the defendant
(plaintiff in reconvention), and an account ordered to be
taken before the next Circuit Court as to the amount of the
whole of the assets of the joint estate, and the defendant
paid the legitimate portion then found to be due. Judgment
was given in the Court below on the claim in convention for
the plaintiff with costs. The Court will not disturb that
judgment, but as the defendant has succeeded in obtaining a
substantial alteration of the judgment of the learned Judge
in respect of the claim in reconvention, he will have the
father.

If this view

is

correct, it

;

costs of the appeal.

Dbnyssen,

J.,

and Fitzpatkick,

J.,

concurred.

Appeal allowed accordingly as to claim in reconvention,
with

costs.

"|
Appellant's Attorneys, Keid & Nephew.
Attorneys, Faxrbridge & Arderne.J
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vs.

James.

Liability for injury to ostriches hy dogs.

The defendant

set certain

away an

the hird to death,

—Held

to drive

Imown hy him not to he vicious
and the dogs caught and worried

dogs

ostrich,

liahle in

damages for

the value of

the hird.

The defendant was sued in the Court of the Eesident
Magistrate for Mossel Bay for £20 damages sustained by
the plaintiff by reason of the defendant having wrongfully
and illegally urged on certain two dogs, the property of one
Carolus Digenaar, to worry and bite certain ostriches
belonging to the plaintiff, which dogs being so urged on by
the defendant, worried and killed one of the said ostriches.
The defendant denied his liability. It appeared that the
plaintiff's

ostriches were running in

the veldt without a

18J6.

June

29.

Sheard vs.
James.
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—

James.

boundary of the farm where defendant was
working and came over into some corn lands. The birds
Were driven away several times, but always returned. On
lierd close to the

last occasion the defendant, who knew the dogs not to
be vicious, set them on the birds and drove them away.
In the chase a bird fell and was caught and worried by the

the

dogs, from the effects of which

bird was admitted

to be £20.

it

was a pound

in the vicinity, but as

old and wild,

it

pound.

with

would be very

died.

difficult to

The Magistrate gave judgment

costs.

From

The value

of the

was stated that there
the birds were two years

It

get

them

for

into the

the plaintiff

this the defendant appealed.

urged the plaintiff was entitled
was immaterial whether the dogs were
the injury having been caused by the de-

Jones, for the appellant,

to judgment, as

vicious or not,

it

fendant's act of setting the dogs at the birds.

He

cited

Voet, 9, 1, 4.

the respondent, submitted that as the
were trespassing, the defendant was justified
in driving them away as he did, and that the injury resulted
from accident.

Buchanan,

for

plaintiff's birds

The Couet held that the defendant was liable, as the
death of the bird was attributable directly to his wrongful
act.
As the value of the bird was admitted, judgment must
be entered for the

plaintiff,

with costs.

Appeal allowed accordingly with

costs.

TAppellant's Attorney, C. C. de Villiehs.
L ttespoadent'8 Attorneys, Faibbeidge & Abderne.
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Seefonteyn
Ferocious- Dog

—

vs.

Peteesen.

Scienter.

—

Ostrich.

The defendant, who resided on a farm held in undivided shares,
held liable to the plaintiff, who resided on the same farm,
for the value of an ostrich killed on the common pasture
lands of the farm by a dog belonging to the defendant.

summoned in the Eesident
the
district
of Oudtshoorn for £10,
Court
for
Magistrate's
the
plaintiff by reason of
sustained
by
damages
being
certain dogs, the property of the defendant, having caused
the death of an ostrich the property of the plaintiff. The
Petersen, the defendant, was

defendant pleaded the general issue. From the evidence it
appeared that both the parties lived on the farm " HazenA young ostrich
jagt," which was held in undivided shares.

belonging to the

by defendant's

plaintiff,

dogs.

grazing on the farm, was killed

The evidence was

directly conflicting,

whether the bird was killed on the pasturage of the farm

common

to all the proprietors, or in the defendant's garden.

The dogs were accustomed to ostriches grazing on the farm.
The plaintiff sent for the defendant the day after the bird
had been killed, when the defendant said he would not
'

deny that one of his dogs might have killed the bird, but
the other dog he was certain would not. Shortly after the.
plaintiff saw both dogs chasing an ostrich in a paddock,
and he had to interfere. He did not know whether the
dogs were ferocious or not, but tbey would not leave
The defendaut and one of plaintiff's
ostriches alone.
Defendant deposed
they
.were not ferocious.
said
witnesses
knowledge
attacked
anyone or anyhis
never
to
had
they

He acknowledged, however, in cross-examination,
since fastened his dogs up, as he had been told
had
he
that
they had been a second time after plaintiff's ostriches. The
Magistrate gave judgment for the plaintiff, with costs.
From this the defendant appealed.
thing.

Upington, for the appellant, was ready to admit that the
English law with regard to the knowledge by

strict rule of

the owner of the propensities of Lis animals was not in many
still it was necessary in a

cases a desirable rule to follow,

isyb.

°—

'

^VeteKm.™'
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1876.

June

case

to bring home some negligence to the
Whether our law required proof of scienter or

this

like

29.

&"erfonteyn vs.
Petersen.

defendant.

not, yet as defendant's

be

it

dogs were where they lawfully might
to shew they had vicious propensities

would be necessary

known

their

to

There was

master.

also

contributory

negligence on the part of the plaintiff in allowing his birds
to stray without a herd into defendant's garden.
On these
grounds he should not have been held liable for the damage
done.
Counsel cited Addison on Torts, 4th ed. pp. 19, 400
Domat, 2, 8, 2, 5, and 2, 8, 2, 3.
Buchanan, for the respondent, contended that as the
ostriches were on common grazing ground, where they
lawfully might be, the defendant was answerable for the

wrongful act of his dogs.
prove scienter. (Voet, 9,

De

was not necessary by our law

It

6

1,

to

Grot., 3, 38, 13.)

;

Yilliees, O.J., in delivering the judgment of the

Court, said

:

—In

this case it

must be assumed that upon the

facts in dispute the Magistrate has
plaintiff.

One

of evidence

is

found in favour of the

upon which there is a conflict
whether the ostriches were killed on the

of the points

common
The

pasture lands or in the garden of the defendant.
Magistrate must be presumed to have found this point

in favour of the plaintiff.

It is not denied that defendant's

dogs killed the ostrich, and

it is

clear that

he

is liable for

the injury done by them to birds which were lawfully grazing
on the common pasture lands.

In this

case,

moreover, there

propensities of the

is

defendant's

some proof of the

vicious

dogs, for they were sub-

sequently found chasing plaintiff's ostriches, since which
time the defendant has tied them up. The Magistrate's
judgment must be afi&rmed.

Appeal dismissed accordingly, with
"1
rAppcUarit's Attorney, Tiran.
LKe'pondent's Attorney, V AS Zyl.J

costs.
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APPENDIX.

The Divisiokal Council
APPELLANTS

Cape of Good Hope

De

VS.

of the^ Cape Divisiok,

ViLLlERS, EESPONDENT.*

Act, No. 10, of 1864.

roads.

— Compensation.

Curators of public

The respondent being proprietor of a certain perpetual quitrent tenure, the appellants as curators of public roads
under Act No. 10, of 1864, and possessed, wnder section 3,
of

all the rights

which were vested in the Commissioners of

lioads by Act No.

9,

of 1858, contended that they had a

and

right to enter the respondent's land

for the repair of public roads:

—

talce

away gravel

was correct. Under the terms of the
and by established usage, the Government had such right, and u/nder the Acts above mentimied
such right had been transferred to the appellants.

Held,

that such contention

respondent's grant,

—if

the gravel had been taken from land of the respondent which had been improved by cultivation, irriga-

Semble,

tion, or otherwise,

under

he would have been entitled

12 of Act No. 9, of 1858,
in the manner provided by that section.
tion

section

to

compensa-

to be

estimated

Appeal from a judgment of the Supreme Court of the
Cape of Good Hope (June 10, 1875), in favour of the
respondents, by which the appellants were ordered to pay to
the respondent £25 by way of damage for removinsr from
-^
^

certain

.

perpetual

quit-rent lands,

* In appeal before the Judicial
ti'ial

in

the

«

,

Supreme Court

is

property of

the

the

Committee of the Privy Council. The
Be VilKers vs. The Cape

reported as

Divisional Council, Buch. Eeports, 1875, p. 50.
As the judgment of the Court below wras reversed on appeal, and the
opinion of the Chief Justice,

who

dissented from the majority of the

Court, prevailed, the report of the case on appeal

L.

Iv.

2 Appial Cases,

p.

567.

—

Bi).

is

here reprinted from

18??.

April

'

21.
'^-

Jio^n%^'f''t^g^
cape Division,
appellants us.

Devuiiers,
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respondent, certain gravel, stones, and earth, for the purpose
of repairing the main road, called the Wellington Eoad, and

i8V7^
..

The

2»-"

Divisional

Cape Division,
Seviiiiers,'
respon en
.

were restrained by perpetual interdict from again entering
upon the Said land of the respondent without his license,
and from removing therefrom any gravel, stones, earth, or
^^-^^^ matter or things, and were further ordered to pay the
costs of suit.
It vyas on the trial shewn that the land in question, on
which the alleged trespass was committed, was land granted
on perpetual quit-rent, in the Dutch version termed
" ErfpacM," to one Jan Albertus Dell, on the 30th May,
1815, which was duly transferred to the respondent on the
17th of February, 1866. In the original deed of grant of
the said land, by Lord Charles Somerset, Governor of the
Colony of the Cape of Good Hope, the same was limited
subject to certain conditions therein mentioned ; and further,
" the land thus granted " was described as " being further
subject to all such duties and regulations as either are

already, or shall in future, be established, respecting lands

granted under similar tenure."
Prior to the 6th of August, 1813, an ordinary way of disposing of Crown lands in the Colony of the Cape of Good

Hope was by means

of loan, in which case no title was
but on the 6th of August, 1813, a public
proclamation was issued in the Colony of the Cape of Good
Hope by the then Governor thereof, Sir John Francis
Cradock, having the force of law, reciting, among other
things, that although the establishment of loan leases might
have been suitable to the early state of the Colony, when
the wants of Government were not foreseen, it then appeared
from experience that the loan tenure was injurious to that

registered

;

certainty so essential to the happiness and interest of the
inhabitants, and equally injurious to the public interest, by

preventing the holders from appropriating as much of their
means to the improvement and extension of agriculture as
they would do in case they had no right of re-assumption to
apprehend, and might dispose of the ground as they pleased,

by subdividing -the same among their

children,

letting,

selling, or otherwise alienating it in lots, cultivating it in

the prospect of remote benefit by the planting of timber, &c.
that, notwithstanding a gradual re-assumption of loan
lands, and the re-granting of the same in lesser portions on a

and

107

more certain tenure, might considerably increase the colonial
isn.
revenue, yet that, haying taken into consideration the great
^," as!
utility of no longer delaying the improved cultivation of The Divisional
land by giving security of title, and of making the same as cape Di?Mo''n,
speedily aa possible a general measure, the Governor, Sir

F. Cradock, had adopted the following determination
To grant to the holders of all lands on loan, who might reJ.

:

gularly apply for the same, their places on perpetual quitrent (erfpacht), with the following rights and privileges, and

on the following terms and conditions, namely.

.

.

.

And then

followed seventeen sections of the Proclamation, to

which

it is

all of

not for the purposes of this report needful to

By the fourth of those clauses, however, it was
proclaimed that " Government reserves no other rights but
refer.

those on mines of precious stones, gold, or silver, as also the
right of

making and repairing public

roads,

materials for that purpose on the premises

;

and raising

other mines of

iron, lead, copper, tin, coals, slate, or limestone are to

belong

to the proprietor."

Mr. JButt, Q.G., and Mr. Griffith, for the appellants, contended that the land in question on which the alleged
trespass was said to have been committed was and is land
held on perpetual quit-rent tenure (in erfpacht), and was, and
is

subject to a condition

that

materials

might be raised

thereout by the proper parties for making and repairing
public roads, and that the appellants were the proper parties

the same, and that their raising of gravel,
which was the trespass complained of, was as materials for
that purpose, and not otherwise.
Since the date of the Proclamation of 1813, no instance is
shewn in which the Crown has enforced any other right
than those mentioned in the said fourth clause, over lands
granted in perpetual quit-rent (erfpacht), whether originally
granted as such or converted from loan places, but these
rights have been continuously exercised, and until the present
case apparently without any dispute on the part of any
liolder of any perpetual quit-rent land, whether originally
granted as such or converted from loan place. By virtue of
the Act of the Colonial Parliament, No. 9, of 1858, section
11, the Commissioners of Eoads therein mentioned, or other
officer by them duly authorized, were invested with all the
for repairing

^SrvifiSra,''
^«^p»'"^«"'-
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legal rights belonging to the

1SJ7

in respect,

28.

The

Divisional

Cape

uivisiou,

ije viiiiers,

*""

"

'

'

among

away materials

for

Government

of the said Colony

other things, to the raising and carrying

mating and repairing public

roads.

By

virtue of the Act of the Colonial

1864, scction

3,

Parliament, No. 10, of
every Divisional Council vras thereby

invested, for the purposes of the said Act,

which were

for

the construction and maintenance of the main roads of the
Colony,

with

authorities
sections

all

set

and

of the Act

powers, and
12th and 13th

singular the rights,

forth in

No.

the
9,

10th,

11th,

of 1858, precisely as if such

Divisional Council were the Commissioners of

Roads

in the

said sections mentioned or one of such Commissioners.

The Eespondent
The judgment

did not appear.

of their Lordships*

Sib Barnes Peacock

was delivered by

:

The Appellants in this case were the Defendants in a suit
brought against them by the Respondent, who sought to
recover against them damages for having entered his land
and taken away gravel. The defendants justified upon the
ground that they had a right to take it for the repair of a
certain public road; and the question is whether the
defendants were justified or not in entering upon the
plaintiff's land and taking away the gravel.
The plaintiff is
the proprietor of a certain perpetual quit-rent tenure, and
the defendants are the curators of the public roads under
Act 10 of 1864, by section 3 of which they have all the
rights which were vested in the Commissioners of Roads by
the Colonial Act 9 of 1858.
By the 11th section of that
Act it was provided that, " For the purpose of making any
such main road the aforesaid Commissioners of Roads or
other ofi&cer by them duly authorized are hereby invested
for the purpose of so doing with all and singular the legal
rights, if any, belonging to the Grovernment of this Colony
in the respect to the taking of any land and the raising and
carrying away materials for making and repairing public
roads, whether such rights have been preserved to the said
Government by the proclamation of His Excellency Sir
John Francis Cradock, bearing date the 6th of August, 1813,
* Present:

— SiK

James

"W.

Colvillb, Sib Baknbs

MOXTAGLTE B. SMITH, and SiK RuBEKT P. CoLLIEB.

Pjjacock, Sib
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permitting the conversion of lands on loan into places on
perpetual qnit-rent, or have been created by express stipulation or condition in

any grant of freehold property, or

im

•

T'TTTn

1

1

:

:

depends upon the grant

and upon the Proclamation of
the Government of the 6th August, 1813. The grant is to
Jan Albertus Dell, of whom the plaintiif was the transferee,
of a perpetual quit-rent tenure " subject to all such duties and
regulations as either were then already or should in future be
established respecting lands granted under a similar tenure."
The learned Chief Justice in delivering his judgment
has shewn that the term by which quit-rent has always
been known in the Colony is " erfpacht," which is the term
applied to the emphyteusis of the Eoman-Dutch law, and was
also the term used in the Dutch version of the Proclamation
in the grant in question, and in all quit-rent grants which,
prior to the year 1822, were made out in both the Dutch
and English languages. The jus emphyteusis did not give
itself

the emphyteuta the right of taking away gravel or minerals.
The Proclamation of 1813 says, " Every holder of a loan place,

on his making application by memorial to Government for the
purpose, shall have a grant of this place on perpetual quitrent to the same extent as he has hitherto legally possessed
the same on "loan." By clause 3, "The holder by this
grant shall obtain the right to hold the land hereditarily,
and to do with the same as he may think proper in like
manner as with other immovable property, as also, should he
deem it advisable, to sell or alienate it." Then, by clause 4,
" Government reserves no other rights but those on mines of
precious stones, gold, or silver, as also the right of
or repairing public roads and

raising

making

materials for that

purpose on the premises," and so on. Then by section 11,
" This perpetual quit-rent shall further not be liable to any
further burthens but those to which all freehold lands are
already subject,"

— that

is,

subject to the reservations which

are expressed in this proclamation

;

— " the

Perpetual quit-

rent shall not be liable to any other burthens but those to

which

all

clause 6

freehold lands are already subject."
it

is

provided

that

"In

all

judicial

^i

exist The Divisional

anv other way or manner whatsoever."
•!/»The question, then, resolves itself into this Had the
Government the power to take gravel out of this land which
was held upon a perpetual quit-rent tenure and that

in

^'"^j,

Then by
decisions

cape Division,
appellants vs.

ce

viiuers.

no
18".
,.

The

28!

Divisional

Cape

Division,

^e^iiHers,''
respon en
.

regarding quit-rent the same rights, laws, -and usages shall
te observed which have hitherto been acted upon or which
may hereafter be established, enacted, and followed in
That
judicial dccisions with respect to freehold lands."
must also mean, subject to the reservations contained in the
pj-Q^jg^j^g^^jQu,

Their Lordships have arrived at the conwas taken by the

clusion that the view of the case which

learned Chief Justice in

the

Court below was a correct

one, namely, that the grant to Dell

reservation

by Government

gravel for repairing the public roads.
witness, Mr.

De

was subject

to the

of the right to raise and take

The

plaintiff's

own

"Wet, says, " I have been chief clerk in the

surveyor-general's

office for

about thirty-three years.

I do

not remember that the right of the Government to take
gravel from quit-rent land originally granted as such was
ever disputed."

granted

Therefore, whether the land was quit-rent

in lieu of

loan

land, or of

quit-rent originally

granted, the same rule seems to have prevailed under the

Leopold Marquard, another of the plaintiff's
" There is no difference in the form of
tenure between loan places converted into quit-rent and
those originally granted as such."
Therefore, not only by the'
terms of the grant as construed by the Chief Justice, but
by the usage, the Government seems to have had the right
of taking gravel, and that right has been transferred to the
Divisional Council of the Cape Division by the two Acts to
which allusion has been made.
In these circumstances their Lordships think that the
decree of the Court below must be reversed.
The plaintiff
Proclamation.

witnesses, said,

it " shall be found that the
defendants have any right to remove gravel, stones, earth, or
other matter or things from the said land, it may be

asks in his plaint that in case

declared by this Honourable Court that such right cannot be
exercised with respect to cultivated, arable, or sowing land

without compensation to the plaintiff." The learned Chief
Justice in his judgment says: "There can be no objection
to a judicial declaration to the effect that

the defendants

are not entitled to take materials from such portions of the
plaintiff's land as have been improved by cultivation, irriga-

otherwise without compensation to the plaintiff, such
compensation to be determined in the manner provided for
by the 12th clause of Act No. 9 of 1858." Their Lordtion, or

Ill
ships are of opinion that if the gravel was taken from land

which had heen so improTed, the

plaintiff

"•'/,
28.'

would be entitled

but in his suit he does not allege that the
The case for damages is for taking the
gravel from his land; he does not say that the gravel was
taken from land which had been improved, and that the
defendants had taken it without giving proper notice or

,.

to compensation,

The

gravel was so taken.

Cape

offering compensation.
this is a case in

Divisional
Division,

DeVuiiers.'

Their Lordships do not think that

which there

is

any necessity to make a

declaration of right in their decree, although they think it

right to say that

if

the gravel was taken from cultivated

land the owner of the land would be entitled under section 12
receive compensation, to be estimated in the manner
provided by that section.

to

Under all the circumstances, their Lordships will humbly
Her Majesty that the decree be reversed and the suit

advise

dismissed, and that the respondent do pay the costs of this

appeal.
[Solicitors for the appellant,

* PHUiLIPPS

On

Venning, Bobins,

AND OtHBES

& Venning.]

GrKAHAM AND OtHERS.

VS.

appeal from the Supreme Court of the Cape of Good Hope.

The following

is the judgment of the f Lords of the Judicial
Committee of the Privy Cowncil on Appeal

The

plaintiffs in this suit are the directors of the joint
Not.

stock association called the Union Steam

The defendants are sued in their capacity as the
Bay Dock and Breakwater Management ComThe action is brought by the plaintiffs to recover
mission."
Limited.
" Table

damages from the defendants for the misdelivery of certain
goods which had been carried by the plaintiffs in their
three several ships, called the Anglian,' the Syria,' and
The goods were by bills of lading made
African.'
the
'

'

'

*

The

trial in

the Supreme Court

(limited) vs. The Table

is

reported as Union Steam Ship Co.

Bay Bock and Breakwater Management Commis-

sion, Buch. Eeports, 1875, p. 110.

t Present

KoBEKT

—Sik Baenks

P. Collier.

7,

Ship Company,

Peacock, Sir Montague E. Smith, and Sib

Fhillipps and
others vs.

Graham and
others.
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—

.

T,u.„^
PhiUipps
and

others

M

others.

...

deliverable to

Nov'v

bills of

Starpe

&

Co.

Sharpe

&

Co. indorsed the

lading to the London and South African Bank, who

The

,

goods were not
deliyered to the bank, but to Messrs. Buettner & Co., who
were the importers of the goods, and the persons to whom
they had been invoiced. In consequence of this misdelivery,
claimed possession of

the

goods.

the bank brought an action and recovered damages against

the plaintiffs for the delivery of the goods to Buettner
Co.
to

&

The question is, whether the defendants are liable
make good to the plaintiffs the damages which they

pay to the bank. Two learned Judges, the Chief
and Mr. Justice Denyssen sat together and
tried the case without the assistance of a jury, and they had
to determine both the law and the facts of the case.
The
Chief Justice delivered the judgment of the Court. He
fully stated all the circumstances of the case
and his
judgment was concurred in by the other judge. The goods
were landed at the docks of which the defendants were the
Commissioners. By the 26th Eegulation of the Commissioners, which was framed under the authority of an Act of
the Legislature of the Cape and sanctioned by the Grovernor,
it was declared that " Every vessel requiring a store shall
had

to

Justice,

;

be obliged to take that opposite or nearest to her berth, and
have the use of the same at the following rates, viz. Sailing
vessels under 600 tons register, for seven clear days £5;
:

sailing vessels of

600 tons register and over,

for

ten clear

days £10 steamers for seven clear days £5. No steamer to
be charged more than once in the same month. On the
expiration of the above periods all goods remaining in store
;

be subject to warehouse rent." It appears from the
goods were delivered within the seven
days. The learned judges held that the defendants were not
bailees of the goods ; that the goods had never been delivered by the shipowner into the custody of the defendants
as bailees for the purpose of being taken charge of by them
and that the plaintiffs were rather lessees of the store, under
the 26th Eegulation, than bailors of the goods which had
been placed in the store. Their Lordships do not think it
necessary to come to any conclusion with regard to that
will

evidence that the

question.

But another
decided

ground upon which the learned judges
Hutton & Co., who were the landing

was, that

113
agents, had, according to the invariable practice, been em-

ployed by the agents of the owners of the ship, not only for
the purpose of landing the goods, but for the purpose of
delivering

them

to the persons entitled to receive them.

for

&

Co. were

employed by the

plaintiffs'

agents

the purpose of delivering the goods from the store.

& Co. did deliver the goods; and their Lordships
think that under these circumstances the judges were right
in coming to the conclusion that the defendants are not
Hutton

liable to the plaintiffs for the misdelivery.

They

will therefore

affirm the

judgment

S.O.— Vol. VI.

humbly recommend Her Majesty

of the Court below.

rothers

ra.

othtra.

Their Lordships have read the evidence in the case, and
they cannot say that the judges are not fully warranted in
coming to the conclusion at which they arrived, namely,
that Hutton

is".

to

SUPREME COURT REPORTS.

1876.
VOL.
Mills and Sons
Bill of exchange.

PABT

VI.
vs.

III.

Teustees of Benjamin Bros.

—Delivery. —Jus in —
ve-.

Cession.

turn possessoriuni. — Court of Equity.

or constructive,

Delivery, actual

is

—

ConstitU'-

essential to transfer the

ownership of property in a promissory note or hill of eaiphange, and the mere indorsement of the document without
such delivery is not sufficient to pass the dominium.
Tlie valid cession

of a right of action completed before the

insolvency of the cedent entitles the cessionary to the full
benefit

In

of

the cession

it

notwithstanding such subsequent insolvency.

of a

recover the

hill

of exchange, the cession of the right to
the party liable is not complete

amount from

without delivery of the

A

bill itself.

constitutum possessorium

is

existence necessarily follows

of the

A

not to he presumed unless

from

tlie

its

other circumstances

case.

person who already has the lawful possession of a thing,
may effect delivery merely by virtue of his mvn intention,
express or implied, to hold the thing in future as agent

for another, but

the

dominium

does not pass if the pos-

sessor intends to perfect the transfer by

of

a physical delivery

the tiling.
I

2

116

The Supreme Court

Common Law,
it is

is

a Court of Equity as ivell as a Court of
it can administer equity only so far as

hut

consistent with the principles of the

Roman-Dutch

Law.

The

18T6.

Augnst

1.

MUN and

Sons

Benjamin

Urus.

plaintiffs,

Messrs. Daniel Mills

&

Sons, of Cape Town,

sued tbe defendants, the trustees of the insolvent estate of
Beniamin Bros., formerly trading as merchants at Graham's

Town, to ootam delivery of a certain draft for £550, issued
by the Standard Bank at Graham's Town on the 12th December, 1874, on the Standard Bank in Cape Town, which
said draft was made payable to the plaintiffs or order, and
had been procured from the bank at Graham's Town for the
purpose of being remitted to the plaintiffs in part payment
of two promissory notes of Benjamin Bros., of whicl^ the
plaintiffs were the legal holders.
The facts were admitted, and a special case was drawn up.
The plaintiffs, who carried on business at Cape Town, had
dealings with Messrs. Benjamin Bros., of Graham's Town.
Benjamin Bros, were indebted to the plaintiffs on bills for
£1104. 9s. falling due on the 29th November, 1874, and for
£1304. 9s. falling due on the 18th December,' 1874. On the
7th November, 1874, Benjamin Bros, wrote to plaintiffs,
requesting to be allowed to renew for half of their accruing
obligations, and if request was agreed to, promising to send
bank draft for other half. On the 12 th November plaintiffs
replied, agreeing on certain conditions, mainly referring to
security.
On the 16th November Benjamin Bros, telegraphed offering a constituent's bill at six months as collateral security, to which plaintiffs replied by telegram
" Satisfactory."
On the 17th November Benjamin Bros, by
letter acknowledged the telegram, an(J stated they would
complete the arrangement in due course. On the 24th
November Benjamin Bros, sent by letter a bank draft for
£550 and their note for £564. 13s. to retire their bills for
£1104. 9s. falling due on the 29th November, together with
a customer's bill at six months as collateral security. These
were duly received, and plaintiffs returned to Benjamin Bros,
their bills for £1104. 9s.
On the 12th December Benjamin
Bros, purchased a draft from the Standard Bank of Graham's
Town on the Standard Bank of Cape Town for £550, in the

name

of plaintiffs,

which draft was sent by the

local

manager
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of

Benjamin Bros,

at G-raham's

Town

Henry Benjamin,

to

the resident partner of Benjamin Bros., to Port Elizabeth,

is's.

Auga-tl.

where he had proceeded on business. On the 15th Decern- MuiaaLdSons
ber Benjamin Bros, telegraphed to the plaintiffs as follows
uenjamiD liros.
" Bills omitted in letter of 12th go forward this mail,
:

apologise for omission."

No

letter dated

written, was received by the plaintiffs.

—

12th December, if
On the 15th De-

—

cember Benjamin Bros, wrote as follows
" We hand you
the two bills mentioned in our last omitted to be included.
On finding they were not enclosed we telegraphed promising
they should be sent on at once." The bills enclosed were
one drawn by Inglethorpe in favour of Benjamin Bros, for
£550 and the other by Legg for £200. On the 16th December Benjamin Bros, telegraphed "Through postal derangements our remittances for bill due 18th cannot reach
you till Monday. Portion is by Standard Bank draft for
£550. Protect our name." On the 21^t December Benjamin Bros, wrote to plaintiffs, stating that they were unable
to meet their engagements, and would at once suspend payment. On the 29th December plaintiffs wrote acknowledging
previous communications and receipt of the two bills, but
stated that the Standard Bank draft had not yet come to
hand. The draft, for £550 purchased from the Standard
Bank by Benjamin Bros, in the name of the plaintiffs on
the 12th December never was in fact posted to the plaintiffs, but remained in the possession of benjamin Bros, until
their insolvency on the 2nd of January, 1875, when it
passed with the rest of their assets into the hands of their
Correspondence subsequently passed between the
trustees.
plaintiffs and the bank and trustees, but the plaintiffs had
not received the diaft or anything on account thereof. The
plaintiffs alleged that between the receipt of the two letters
of the 7th November and 2l8t December they were not
aware of the insolvent position of Benjamin Bros., a statement the trustees were not prepared to dispute. Benjamin
Bros, were in insolvent circumstances during the period last
mentioned, a fact the plaintiffs were not prepared to deny,
though they were wholly ignorant of it.
:

—

Cole

(with

him

TJpington),

for the plaintiffs,

contended

that there had been such an equitable assignment or setting

apart of assets as to

make the

draft the property of the

118

JunI'v.
A-uKOBt 1.
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Benjamin

Bros.

and to take it out of the assets of the estate of
Benjamin Bros. The money had been parted with by the
insolvents and paid into the bank at Graham's Town, and
^]^q jj^^jj; acknowledged that they held the money for the
plaintiffs, as it had issued a draft on its branch at Cape
Town, directing it to " pay to' the order of Messrs. D. Mills
& Sons." No question as to undue preference arose in this
Benjamin Bros, had before the sequestration of their
case.
estate directed the bank to deliver this money to plaintiffs,
and according to the principles of equity, it was immaterial
whether the bank had actually paid over the money or not
plaintiffs,

,

before the sequestration.

was unnecessary,

if

propriation of the

there had been symbolic delivery.

money and payment

be delivered to the

(Burn

property.
vs.

Physically delivery of the draft

plaintiffs

vs. Car'valha,

Ap-

to a third party to

was sufficient to pass the
4 Mylne & G. 690 ; Aldridge

Johnson, 26 L. J. (N.S.) Q. B. 290.)

Jacobs, A.-G., for the defendants, submitted that the real

issue before the Court
of the draft.

was whether there had been a

delivery

The English law and our law were very different.

According to English law property may pass by contract
but by our law it was essential to have delivery. The mere
writing of the name on the back of a biU or draft was not
sufficient to transfer the property therein, but even in
England there must also be delivery of the document. {Brind
Marston vs. Allen, 8 M. & W.
vs. Hampshire, 1 M. & W. 365
;

494.)
TJfington, for the plaintiff, in reply, referred to Sande,

actionum

was

cessione, 2, 9,

Be

and 10, to shew that bare intention

The

sufficient to cede a right of action.

right of action

ceded in this case was the right to recover the amount of
the draft from the parties to the document.

The Court

subsequently suggested that as the doctrine of

constitutum possessoriuin had not been referred to in the argu-

ment, any authorities bearing upon it might be mentioned.
Counsel afterwards referred to Savigny on Possession, b. 2,

28 (p. 232 of Perry's translation)
Corens Observations, ob. 25.
sec.

Cur. adv. vult,

Posfea (August

1),

—

;

Voei, 41, 2, 8

;

and
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Dk
said

:

Villiers, C.J., in delivering the judgment of the Court,

—The object of this action

June
is

to recover a certain bill of

exchange for £550, or its value. The circumstances under
which it was drawn are so fully and clearly detailed in the
admission paper, which has been put in, that it is unnecessary
for me now to repeat them.
It is sufficient to say that
Benjamin Bros., of Graham's Towd, being indebted to the
plaintiffs, who carry on business in Gape Town, in a large
amount, purchased the bill in question from the Graham's
Town branch of the Standard Bank for the purpose of making

payment of the debt,
and in fulfilment of a previous arrangement between the
parties.
The bill so obtained was payable at sight, and was
drawn by the Graham's Town branch upon the Cape Town
branch of the Standard Bank in favour of the plaintifl's.
From the subsequent correspondence between the parties it
would appear as if it were owing to a postal derangement
that the bill was never forwarded to the plaintiffs but this
must be a mistake, for, in fact, the bill was not enclosed in
any of the letters sent to the plaintiffs by Benjamin Bro^.
a remittance to the plaintiffs, in part

;

It is unnecessary, for the purposes of the present case, to

was kept back intentionally, as
it was done acciIt was obtained
from the Bank on December 12th, 1874, by the manager of
the firm of Benjamin Bros., at Graham's Town, and sent by
him to a partner of the firm who then happened to be at
Port Elizabeth, and he, by telegram dated the 16th Decem-

inquire whether

the

bill

suggestel by the defendants, or whether
dentally, as suggested by the plaintiffs.

informed the plaintiffs that the firm's remittance for bill
due on the 18th of that month would not reach the plaintiffs
until the Monday following, that is the 20th December, and
It
that portion was by Standard Bank draft for £550.
ber,

day previous to the date
of the telegram, viz., on the 15th, Benjamin Bros, had
" We
written to the plaintiffs in the following terms
omitted
last,
to
be
bills
mentioned
in
our
two
hand you the
we
telegraphed
enclosed,
finding
they
were
not
included. On
promising that they should be sent on at once." This letter
reached the plaintiffs on Tuesday the 21st, and the two bills
But there is this
therein mentioned were duly enclosed.
extraordinary circumstance, that no reference is made in the
letter of the 15th to the bill now in question, although, by
appears, however, that on the

:

—

7.

Au^ii-t i
Miii«

and

S'.iia

B'eiijaiuia Bros,
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Benjamin

16tli, the plaintiffs were given to underformed portion of the remittance which would
reach them about the 20th December. On the 21st December, Benjamin Bros, stopped payment, and on the 2nd
January, 1875, their estate was sequestrated as insolvent,

^^^ telegram of the

jnne'i

Angust

Bros,

stand that
'

.

it

.

.

.

whereupon the defendants

in their capacity as trustees of the'

insolvent estate, took possession of the bill in question, along

with the other assets of the

estate.

The

plaintiffs

now

claim

on the broad principle that the Jus in re is vested in
them and not in the defendants. Now it is one of the most
elementary principles of our law that (with certain exceptions, none of which apply to the present case) delivery, or
some act equivalent to delivery, is essential to the transfer of
ownership from one person to another. The strictness with
which this principle is applied is well exemplified by the
case of Harris vs. Trustee of Buissinne's Estate (2 Menzies'
Bep. 105). In that case Harris had bought a house from
Buissinne, paid part of the price, and obtained possession of
the house, but before transfer could be passed before the
Registrar of Deeds, Buissinne became insolvent. The trustees
the

bill,

of the insolvent estate refused to give transfer unless Harris

would pay to the estate the full amount of the purchasemoney, without regard to the amount already paid, before
the sequestration.
Harris brought an action against them
for transfer, and tendered the balance of the purchase-money
still

due.

The Court

held, that delivery is essential to the

transfer of ownership, and

coram

lege loci is the

that inasmuch as the transfer

equivalent with, regard to immovable

property for delivery with regard to movable property, the

dominium

of the house was still vested in Buissinne and
formed part of his estate. Harris had, therefore, only a
personal claim against Buissinne's estate for the damage
sustained by the non-fulfilment of his undertaking to perfect

the sale, and was held to be only a concurrent creditor for
This case,
amount of the purchase-money already paid.
which was decided in the year 184U, has ever since been held
to be

an authority binding on this Court.

present case that the principle there laid

It is

urged in the

down

does not

exchange which has been drawn in favour
I am not
of a particular person, but not delivered to him.
aware, however, that there is anything in the law relating to
bills of exchange inconsistent with the doctrine now under
apply to a

bill of
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on the contrary, I have always understood
sue on a bill does not pass to the payee or

consideration;

that the
indorsee

Nor

is

title to

without delivery, either actual or constructive,
this doctrine peculiar to

founded upon the

Eoman

the

law, for

it

systems which

is clear

doctrine prevails in the law of England.

money

;

but before the

bill

that a similar

In the case of

was delivered to the inand the bill was

dorsee, the indorser revoked his authority

never delivered. It was held that the indorsee could not recover
the bill in an action for trover. But then it is said that this

Common Law, and that the Court
Chancery in England would, in a case like the present, hold
that there has been an equitable assignment, by the bankrupts, of the right to recover the amount of the bill from the
Standard Bank, and that such an assignment is binding upon

is

the strict principle of the

of

the assignees in bankruptcy.

Now

it is

quite true that this

Court is a Court of Equity as well as of
it can administer equity only so far as it

Common Law,
is

but

consistent with

Koman-Dutch law.
It must also be
borne in mind that the terms of the Insolvent law, which
the principles of the

define the rights vested in the trustee in insolvency (Ordi-

nance No. 6 of 1843, section 48),

differ materially

from those

of the English law with regard to the rights of the assignee

But I am by no means convinced that the
by the Counsel for the plaintiffs {Burn vs. Garvalho, 4 Mylne & C. 690) conclusively shews that the plaintiff
would succeed if this were a case in an English Court of
Equity. In that case Fortunate having goods in the hands
of Eego as his agent at a foreign port, and being under
liabilities to Burn, by letter to Burn promised that he would
direct (and by a subsequent letter to Eego did direct) Eego
in bankruptcy.

case quoted

to deliver over the goods to

that port.

miis and sons

are ueujamin

Brind vs. Hampshire (1 M. & W. 365), a bill was indorsed in
full, and sent to England to the indorser's agent, in order to
be transmitted by him to the indorsee, and the agent wrote to
the indorsee saying that if she would call on him he would pay
her the

'stb.

Augnst'i.

Vogeler as the agent of Burn at

Before the delivery of the goods, a commission of

bankruptcy issued against Fortunate, under an act of bankruptcy committed while his letter was on its way to Eego, and
the goods were delivered by Eego to Vogeler in ignorance
of the bankruptcy. It was held by Lord Cottenham that
Burn had a good title in equity to the goods, as against

Bros,
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Beuj minBroa.

There had been a
Carvalho the assignee in bankruptcy.
complete assignment to Burn of the right to receiye the
goods from Eego, and the Court of Chancery, recognising
the validity of the asssignment, held that Burn was not
divested of his right by Fortunato's subsequent bankruptcy.

Upon analogous

principles, our

law recognises the validity
and where such cession

of the cession of a right of action,

has been completed before the insolvency of the cedent,

would hold the cessionary entitled to the

full benefit of

it,

notwithstanding such subsequent insolvency.
A right of
action, according to Sande, Be actionum cessions (c. 2, ss. 9

and

10),

may be

given by him

is,

ceded without

delivery,

and the reason

that an action being inciorporeal

of being delivered.

is

incapable

Thus, he says, that the cession

may

be

concluded between absent persons by means of a messenger
or a letter, but from

what follows

in

the same chapter,

it

seems clear that where, according to the custom of merchants,
the cession is incomplete without delivery of the instrument
of cession, delivery cannot be dispensed with.
In the case of
a bill of exchange the cession of the right to receive the
amount from the parties liable is not complete without
delivery of the bill itself, and as the bill now in question was
never delivered to the plaintiffs, the right to recover the
amount from the Bank was never vested in them.
It
occurred to me, after Counsel for the parties had been heard,
that a substantial argument might be raised in favour of the
plaintiffs, from the doctrine of constitutum possessorium, under
which a person who possesses an article in his own name

might constitute himself a possessor in the name of another
person, and thus perform a species of fictitious delivery.
The Court therefore gave Counsel on both sides an opportunity of handing in authorities bearing on the point. Some
authorities had since been handed in on behalf of the
plaintiffs, viz., /S^aOT^ra?/ on Possession,}). 2, s. 28; Voet, 41,
and Coren's Ohservatiohs, No. 25, but they really do
2, 8
not touch the question suggested by the Court. If I read
them correctly, they go no further than to shew that a
person may be an agent for another for the purpose of receiving delivery from a third person, and that such delivery
would be valid, even if made without the knowledge of the
principal.
This doctrine, however, was not disputed in the
present case, the law on the subject being clear both here
;
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and in England.

Thus, in the case of Lysaght vs. Bryant
C, one partner,
with the concurrence of the other, indorsed a bill to C. in
the name of the firm and placed it among other securities of

(9 C. B. 46), a partnership being indebted to

C, which he held
fact was made

as O.'s agent, hut no oommunieation of that

C.

to

The Court

of

Common

Pleas held that

was a complete, indorsement and deliyery to C. in an
action by him against the drawer.
The peculiarity of the

this

is, that a person who already has
the lawful possession of a thing transfers the possession, or in
other words effects delivery, merely by virtue of his own

constitutum possessorium

intention, expressed or implied, to hold the thing in future
as

agent for another.

The

subject

is

fully treated

of in

Savigny's Treatise on Possession (sect. 29), a work which has
been justly described by Austin {Jurisprudence, 4th ed.
p. 55) as the most consummate and masterly of all books
upon law. " The term," says Savigny, " was not known to
the Eomans, but the transaction was familiar to them, and

even if it were not specially mentioned in the Koman law, it
would not be less clear." The general rule laid down by
him is that a constitutum possessorium is not to be presumed
unless its existence necessarily follows from the other circum" The following passage," he says,
stances of the case.
" contains an example of the position. Freedia cum servis
donavit eorumque se tradidisse possessionem, Uteris declaravit
si vel unus ex servis qui simul cum prsediis donatus est ; ad
eum, qui donum accepit, pervenit, mox in prsedia remissus est
per servum prmdiorum possessionem qusesitum ceterorumque
servorum constabit (Digest, 41, 2, 48). The donor must have
said in a letter that he thereby made a gift of the estate and
the slaves. What is the effect of this piece of evidence?
That he, the donor, is from thenceforward to be considered
procurator aliense possessionis ?
to be

presumed

;

therefore

it

No
is

;

for a constitutum is not

only a permission to the

donee to take possession at any time (missio in possessionem),
this act by consent of the donor is made equivalent to
delivery but the new possession only takes its commencement from'such act." The case put in the Digest is a strong

and

;

one, for although the donor actually declared that he had

and slaves, it was not until one of the
had come into the possession of the donee that the
land and slaves were considered as delivered to him. Savigny
delivered the land

slaves

uu.

l^g^tl
Mills and Sons
vs. Trustees of

Benjamiu Bros.
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then proceeds to discuss the cases in which a constitutum is
presumed from all the circumstances of the case. " Whoever
gives the thing as a gift, and at the same time hires it, may

Benjamin

not Say anything in terms as to the possession, but his inten-

1876.

August

i.

jiros.

tion is, that a contract of hiring should immediately ensue
between himself and the donee it is, therefore, a necessary
consequence that the donee should be possessor and be himself the occupant of another's possession, consequently the
The same thing
possession passes here by a constitutum.
happens with usufructus. Whoever therefore sells or gives
;

away an article, and retains the usufructus for himself, does,
by a constitutum, in fact transfer the possession and the
property, and only proceeds to enjoy like any other
,

functionary, the possession of another."

mentaries on the Pandects (12,

Voet, in his

1, 5), illustrates

Com-

the doctrine by

the case of a societas universalis, in which the goods formerly
possessed by the individual partners are considered as transferred to the

partners

possessing, in the

collectively

what he had previously possessed

The question now

through each partner

name and on account
arises, are the

ease such that the Court

of the partnership,

in his

own name

only.

circumstances of the present

bound to presume that

is

in bb-

taining and keeping the bill in question, Benjamin Bros,
acted as agents for the plaintiffs?

It

appears to

me

that

no analogy between the present case and those oases
mentioned by Savigny and Voet, in which a constitutum is
necessarily presumed.
In none of those cases did the
there

is

original possessor ever intend to perfect the transfer by a

physical delivery of the articles or things possessed by him.

On

the contrary, the intention thtoughout was to retain the

but to possess them in the name
In the present case Benjamin Bros., if they

articles or things physically

of another.

all that the plaintiffs should derive any advantage
from the bill, intended to confer that advantage not by
keeping the bill on their behalf, but by actually delivering
In writing to the plaintiffs, Benjamin
the bill to them.
Bros, did not say that they retained the bill _for or on
account of the plaintiffs, but they promised to complete the

intended at

transaction

by sending the

ever, fulfil their promise,

bill itself.

They did

and thus entirely

not,

failed

their insolvency to test in the plaintiffs the right to

the latter

now

seek to establish by this action.

The

how-

before

which
result
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that the judgment of the Court

must be

for the defendants,

with costs.

Judgment accordingly

for the defendants

Attornpy, Buissinne.
L Dciendants' Attornejs, Kairbribge
ri'liiintifFs'

Inglesby
Pleading.

yj"-^
August:.

vs.

with

costs.

w. xnisues of
Itenjamin Broa.

~|

& Arderne. J

The Colonial Government.

— Contract. — Work and

labour done.

—Summons.—

Variance.

Where

the plaintiff seeks to recover

contract,

for

the

the^

declaration

may

an amount earned under a

contain an alternative count

same amount as being due for work and labour

done.
the summons for the declaraan additional count for work and labour
done as per account, where the summons claimed the amowit

It is not

a material variance from

tion to contain

of the account as being earned under a contract only.

The main

object

of the summons

is to

bring the defendant into

Court.

The summons
plaintiff, first,

called

the

sum

upon the defendant

to render to the

of £2249. 6s. lOd., as the balance due

upon a certain account rendered for work done and performed
and materials and labour supplied in and about the foundation of certain buildings for the new Houses of Parliament,
under and by virtue of a certain contract. Secondly, the
sum of £1000 damages by reason of the breach of the said
contract.

The plaintiff's declaration set forth the contract and the
work done in pursuance thereof, whereby the plaintiff became and was entitled to receive from the Colonial Grovernmeat the sum of £2249. 6s. lOd., as by an account, copy of
which was annexed to the declaration, would more fully
appear.
Or otherwise, that the plaintiff was entitled to the
said sum for work done and materials provided, as would
more fully appear on reference to the said account. And
further, that the plaintiff was entitled to £1000 damages
sustained by reason of the breach of the said contract by the
defendant.
Wherefore he prayed judgment for the said

me.

—

"^coionlli

Government.
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,

,

of £2249. 6s. lOd.

and £1000, with

The

costs.

2.

contract

.

_ and

account were annexed to the declaration.

The defendant excepted

coiuniai

ing grounds

:

—"

to the declaration

on the follow-

First, that there are causes of action dif-

ferent in their natures comprehended and included in
declaration, to wit, a pretended cause of action

i,he

upon an

alleged contract, and a pretended cause of action for promises
to

pay

for the alleged value cf

work and labour done

;

which

causes of action are incompatible with each other, and ought

not to be joined in the same declaration.

such joinder of two alleged causes of action
variation from the plaintiff's

of Court.

Secondly, that
is

summons, contrary

Thirdly, that the declaration

informal, insufficient, and bad in law.

is

a material
to the rule

in other respects

The defendant

also

pleaded over, and claimed damages in reconvention for an

by the plaintiff,
was general.

alleged breach of contract
Plaintiff's replication

him Gole)^ appeared to support the
The two causes of action differ most materially,

Jacobs, A.-&. (with

exceptions.

and by being joined embarrassed the defendant in pleading.
to meet the claim under the
contract, as they alleged there had been a breach of contract
by the plaintiff; but they could not deny that the plaintiff
had done a certain amount of work, though it was not done
according to contract or worth to them the contract price.
There was a distinct variance from the summons, as the
summons only claimed the amount as being due under the
contract.
This was a material variance, and was contrary to
the 18th Eule of Court.
Upington (with him Buchanan), asked that the exceptions
should be overruled as bad in law. There was no rule of
pleading in this Court which prevented an alternative count
in a declaration.
There was no material variance from the
summons. According to the 18th Eule of Court, the sum^
mons should state shortly and distinctly the nature and cause
of action.
The summons here distinctly and clearly informed the defendant why he was brought into Court, which
was all the summons was required to do. The declaration
stated plaintiff's case more fully, and it had introduced no
new claim not intimated by the summons.

The Government were prepared

Jacobs, A.-G., for the defendant, replied.
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De

Villiers, C.J., said

:

—

I think in this case the only

question
the Court has to decide is whether there is a
^
material variance between the summons and the declaration.
^

As

a rule

j]^^e'2

summonses are drawn not by Counsel, but by the
who often draw them hurriedly and

attorneys themselves,

without inquiring too minutely whether they contain everything that will have to be alleged for the plaintiff. The
main object of the summons is to bring the defendant into

There may be many cases in which there is such a
summons and the declaration
as subsequently drawn by Counsel that the, Court could not
by any possibility uphold the declaration. But the present
The summons here claims the
is not one of those cases.
amount due as appears " upon an account rendered." The
account which is thus referred to in the summons is the
same account upon which the claims in the declaration are
It is for the same amount and for the same work.
bnsed.
There is no totally new claim which is not referred to in the
summons. Then the defendant says he is prejudiced because
But
the same amount is also claimed under the contract.

Court.

material variance between the

the two causes of action are so intimately connected, that
There is no possibility
this is merely a technical objection.
defendant, and

no material
Counsel
might discern the distinction between the two, but it might
not occur to an attorney to draw such fine distinctions. If I
thought the defendant could suffer any injustice in consequence of the variance it might be otherwise, but I see no
reason for quashing the declaration.
I cannot see
Denyssen, J.
I am of the same opinion.
how the defendant can be prejudiced by the alleged
The summons is only for bringing the parties into
variance.

of hardship to the

variance between the

:

summons and

there

is

declaration.

—

Court.

FiTZPATRiCE,

J.,

concurred.

Exceptions overruled with costs.
[At the

amount

trial,

the plaintiff recovered judgment for the full

of his account with costs,

for damages.]
"1
rPIaintlff's Attorney, Van Zn.
LUefendant'a Attorneys, Beid & Nephew^.J

he having waived

r

—

„,,

^
Inglesby vs. The
colonial

his claim

,

Government.
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PiTON
Promissory

note.

VS.

EXECUTBIX OP BeTEES.

—Accommodation

hills.

—Provisional

sentence.

refused against the executrix of the
deceased maher of certain promissory notes, where from

Provisional sentence

the affidavits filed it

appeared that the plaintiff and

the

deceased had given each other accommodation paper, and
it

was alleged for the defendant, hut denied hy the plaintiff,
upon were for the plaintiffs accommo-

that the notes sided

dation

the

;

Court leaving the question of fact

to

he

decided in the principal case.

-^—

was prayed on seven promissory
£250, payable four months after date, made
and signed by P. C. Beyers in favour of J. J. Piton (the
plaintiff) or order, the first dated on the 2nd February,
1875, and the last on the 17th May, 1875, the others at
P. C. Beyers died
short intervals between these two dates.
a few days after the date of the last note, and the defendant
was his widow and executrix testamentary of his estate.
Voluminous affidavits were filed on both sides. For the
defendant it was alleged that the deceased was not in want
and that from a conversation between the plainof money
tiff and deceased, at which one of the deceased's sons was
present, it was evident that some notes had been signed
by the deceased for plaintiff's accommodation, l^o record
of the notes could be found among deceased's books and
papers, and on inquiry at the different banks where the
notes had been discounted, it appeared that the proceeds of
all the bills had been received by the plaintiff.
The plaintiff alleged that the bills sued on had been given for deceased's accommodation, and were renewals of bills which
originally were for smaller amounts, and that when the
original bills were given the deceased had stated the various
objects for which he required the money.
The plaintiff had
always retired the bills, and the renewals were discounted
in different banks from those in which the bill to be renewed
had fallen due, and that was the reason he had received the
Provisional

i8?6.
'

Executrix' of

sentence

notes, each for

;

proceeds.

After the death of P. C. Beyers, his son had
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requested plaintiff to give his mother a list of bills outstanding between them, when plaintiff supplied a list containing the notes sued on and two others which the plaintiff

.

"'^•

—

Exeoutnx'of
Beyers.

had marked

as being for his, the plaintiff's,

He

dation.

also returned to the

own accommo-

widow one note signed by

the deceased, which plaintiff had not been able to get discounted.

De

Villiees, C.J., said

:

— It

is

admitted on both sides

that these are accommodation notes, and the only question
for decision

who

is,

This

tion ?

received the benefit of the accommoda-

one of those cases in which

is

The

the

plaintiff

have raised
a great doubt as to whether the notes were given for the
accommodation of the plaintiff or of. the deceased; and if
the allegations made on behalf of the defendant are substanThe Court must have the parties
tiated she must succeed.
should go into the principal case.

before

it

before

it

affidavits

can decide the issue of

fact.

Provisional

sentence must therefore be refused; costs to be costs in

the cause.

Denyssen,

J.,

said

:

—I

am

refusing provisional sentence,

same opinion.
In
Court will be acting on

of the
thjS

down in the first volume of
The production of the promissory notes,

the principles laid

Menzies'

Beporis.

contain-

ing a clear acknowledgment of debt, raises a presumption in
the holder ; but the allegations made in the
affidavits set out a very strong case for the defendant, and
I cannot say that the explanations given by the plaintiff

favour of

appear to

must be

me

to be very satisfactory.

Provisional sentence

refused.

FiTZPATEioK,

J,,

concurred.

rpialntlfi's Attorney, C. Q. de Vilmeks."]
LDefendant's Attorney, De Koete.
J

[Note.

—In the

principal case, tried in the following

November

term,

the defendant having pleaded the general issue and a special plea of want
of coijsideration, after the plaintiff

had proved the signature to the

notes,

the Court held that the onus was upon the defendant to establish her

Evidence was then led on behalf of the defendant, and afterwards on behalf of the plaintiff, and in the event the Court found that the
defence had not been proved, and gave judgment for the plaintiff with
special plea.

costs.]

S.C.— Vol. VI.

K
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In re Nelson.

Husband and

wife.

—Payment

to

wife in absence of husband.

Where husband and wife had been married in commv/nity of
•property, and the husband suddenly disappeared without
any Jcnown reason, and enquiry had been made without
success, and he was supposed to be dead, the Court allowed
one-half of the capital of certain moneys in the hands of
the Master and the annual interest accruing on the

remainder,

to be

paid over to the wife ; the monkey having
community by the wife, and the hicsband

been brought into

having been absent for eleven years.
Au'^usts

In

re

Nelson

MoUer, of Cape Town,
Jan Willem Nelson,
^^'I'^ed in
set forth that the parties were married on the 14th October,
1862, and lived happily together until the 7th September,
1865. That on the date last mentioned her husband left
home as usual for business but did not return, and although
every inquiry had since been made in Cape Town, in the
Free State, and in the Transvaal, petitioner had not seen or
heard anything of her husband, and she believed that he
must be dead. That at the time of the marriage petitioner
had property of her own but her husband had nothing and
that there was now a sum of £110 3s. %d., part of the assets
brought by her into community, in the hands of the Master
of the Supreme Court.
That petitioner was upwards of
seventy-two years of age, and without any means of support
and therefore prayed that the Court would be pleased to order
that the said sum of money might be paid over to her.
^'^^ petition of Josina Elizabeth

Community

of property to

;

Jacobs, A.-G., appeared for the petitioner, and cited In
Wilhelmina Miller, Buch. Eeports, 1874, p. 28.

re

The Court ordered that one-half of the capital of the
money in the hands of the Master, and the interest accruing
on the balance, be paid over to petitioner.
Applicant's Attorneys,

[Note.

—The

Bekkange &

Son.]

petitioner subsequently,

on the 23rd of May, 1878, again
was in very straitened cir-

applied to the Court, representing that she

cumstances, and that no intelligence

had transpired relative to her
and prayed that the balance of the capital should be paid
which application the Court granted accordingly.]

hu8band'.s fate,

over to her,
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The Colonial Secketaey
Pleading.

—Exceptions

vs.

Datidson.

of want of allegation of consideration,

and uncertainty and

insufficiency

of

allegations.

— 18th

Rule of Gov/rt.

Where a person undertakes a gratuitous mandate he cannot he
allowed to set up want of consideration as a defence to an
action for misfeasance in the execution of the mandate.

a certain sum of money, with an
prayer for an account, brought against a
Government officer whose duty it was to receive and

In an

action to recover

alternative

account for puhlio moneys, exceptions to the declaration,
that it did not appear whether the action was for a breach

of a special contract or for negligent discharge of an
implied duty, and that the facts alleged did not disclose
how the said duty was created, sustained.

The

defendant, the Honourahle James Christopher David-

was summoned

answer the Honourable John Charles
Molteno, in his capacity of Colonial Secretary of the Colony
of the Cape of Good Hope, and as such suing for and on
hehalf of our Sovereign Lady the Queen in Her Government of this Colony, the plaintiff, in an action for the
recovery of certain moneys, and for other purposes.
son,

The

to

plaintiff's declaration

set

forth that the

defendant

was, during all the time between the 21st Lecember, 1864,
and the 28th November, 1872, the Treasurer and Accountant-

General of the Colony, and that as such it wag his duty to
keep, or cause to be kept, proper books and accounts of all
moneys received and paid by him in his said capacity, and
those, under him, for and on behalf of the Government
to render, or cause to be rendered, proper accounts of such
and upon the termination of his said
receipts and payments
to
be paid, any balance which might
cause
or
pay,
to
office
defendant
in his said capacity.
That the
the
from
due
be
defendant, not regarding his duty in that behalf, did not,
during the period aforesaid, keep or cause to be kept proper
books or accounts of the moneys received and paid nor did
he render, or cause to be rendered, proper accounts of such
receipts or payments nor did he at the termination of his
office, pay, or cause to be paid, the balance then due by him
;

;

;

K

2

18?6.

August
„

4.

H.
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Senretary
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Bavioson.
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on the contrary, the books and accounts kept were so
and
improper that the true state of the accounts of the
bad
Colonv could not, and cannot, be ascertained: and the
accounts from time to time rendered by him were improper
and unreliable, to the great loss and damage of the Government, to wit, in the sum of £43,256 lis. and although a
certain sum of money was due from the defendant at the
termination of his office, as the balance due and owing by
him in his said capacity, he neglected and refused, and still
neglects and refuses, to pay over the said balance, and a
part thereof, to wit, the sum of £43,256 lis. has from the
termination of the paid office remained wholly due and
owing from the defendant. Wherefore the plaintiff prayed
that the defendant should be adjudged to pay him the said
sum of £43,256 lis., or otherwise, that the defendant be
ordered forthwith to render a true and proper account of all
moneys received and paid by him and those under him, and
to pay whatever balance that, upon debate of such account,
should be found due or for further and other relief, with
jjut^

8.

TheCoi.niai
iSecretarv vs.

jjavidson.

•^

.

..

.

^

.

.

.

;

,

;

ooats of suit.

The defendant excepted

to the declaration on the followThat the declaration is vague and insufficient in law, inasmuch as it does not appear whether the

ing grounds
a-ction

:

—

1st.

be for a special breach of contract or for negligent
2nd. That the declaration

discharge of an implied duty.

does not allege any consideration for the defendant's promise
(if aiiy).

3rd.

That there

is

no averment in the said declara-

tion of fraud, of wilful negligence, of wilful acts of commis-

sion or omission, or of other improper conduct on the part
of the defendant.

4th.

That the

the duty alleged, or shew

how

facts stated

do not

raise

the sxid duty was created.

Wherefore the defendant prayed that the declaration be
quashed, with costs.
The plaintiff joined issue on the exceptions.
Cole (with

him

Ufington), for the defendant, appeared to

support the exceptions, which,

it was contended, were not of
a merely technical character, but touched the merits, and if
the declaration in its present form was allowed to stand the

defendant would not he in a position properly to defend the
action.

had

The

declaration merely alleged that the defendant

for a certain period

been Treasurer General, and that

it

138

was his duty to do certain things, but it did not shew in what
way this duty had arisen, whether from a special contract
which was not stated, or from the nature of the office.
Certain duties were in law implied from certain offices, and
certain contracts were implied from certain occupations, but
there was no such necessary implication that a Treasurer
General should keep books or furnish accounts.
Mere
negligence alone was not sufficient ground for an action. If
this was an action on a contract it was necessary to shew
expressly the creation of the duty alleged to have been
broken and if it was not an action on a contract the declaration must state facts shewing the defendant was bound
to do or not to do what he was alleged t) have negligently
omitted or committed. {Bullen and Leake, 3rd ed., p. 369.)
Some consideration would be necessary to support the action
if it was on a contract.
{Bullen and Leake, p. 59.)
A head
of a department in the public service was not necessarily
liable for the acts of his subordinates, unless there was wilful
negligence or dishonesty on his part, and there was no allegation of anything of the kind. Altogether the declaration
was too vague and misleading.
Jaoohs, A.-G. (with him Buchanan), for the plaintiff, stated
that there had been no application by the defendant for particulars, or they would have been supplied.
The declaration
was perfectly good. It stated that the defendant had been
Treasurer for a number of years, and that it was Jiis duty to
do certain things, which things he had not done, in consequence whereof there was a certain sum of money due.
These were all the allegations that were necessary to be
pleaded, the details being matter of evidence.
It was the
duty of the Treasurer, as of every civil commissioner who
was a receiver of public moneys, to keep proper books and
render proper accounts. The Government stated that as far
as they could discover there was a balance of £43,000 odd
which had not been accounted for, and they demanded payment for that amount but if the defendant did not admit
the correctness of the sum, then they asked that he should
be compelled to make out a true account, and pay over what
was then found to be due. As to the exception of want of
consideration, in the Constitution Ordinance it was mentioned
that the Treasurer General's office was an office of profit under
the Crown, and consequently a consideration was implied.
;

;

"'e.
..

»

Thecoiomai
navidson.
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Cole, in reply, referred to the

1876,

August
,.

132nd Eule of Court, which

i.
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Davidson.

required the plaintiff to annex a schedule to his pleadings,

documents and papers required
This had not been done,
consequently the defendant was compelled to look to the
Heads of departments, such as the
declaration alone.
Treasurer, were not necessarily liable for the non-feasance or
mis-feasance of officials under them, who were selected by
the Government and not by the head of the department.

and

to give inspection of all

in evidence to support the claim.

(Story on Agency,

§

319.)

Cur. adv. vult.
Postea (August

De

8),

Villiees, C.J., in giving judgment, after reciting the

plaintiff's pleadings, said

:

—To the declaration the defendant

has excepted on four grounds,

viz., firstly,

that the declara-

vague and insufiicient in law, inasmuch as it does not
appear whether the action be for breach of a special contract
or for negligent discharge of an implied duty
secondly,
that the declaration does not allege any consideration for
the defendant's promise, if any; thirdly, that there is no
averment in the declaration of fraud, wilful negligence,
wilful acts of commission or omission, or of other improper
conduct on the part of the defendant and, lastly, that the
facts stated do not raise the duty alleged, or shew how the
said duty was created.
As regards the second exception, I
tion

is

;

;

may state at once that it cannot in my opinion be sustained.
Where a person undertakes a gratuitous mandate he cannot
be allowed to set up want of consideration as a defence to
an action for mis-feasance in the execution of the mandate,
although it might be a defence to an action for non-feasance.
]f this view be correct, it can make no difference in regard
to the validity of the declaration

whether consideration ^be

Of the third exception it is sufficient to say
that it raises questions which could more conveniently be
considered when the merits of the case are discussed. There
remain the first and last exceptions, and they may be con-

alleged or not.

veniently considered together.
to

No

any arguments arising out of the

dispute

is

weight can be attached
fact that the

very large, for the exceptions,

if

amount

in

good to a claim
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for a large

amount, would be equally good to a claim for the
In every case coming before the Court it
is desirable and necessary that the defendant should be
acquainted with the exact nature of the action, and the
grounds upon which it is founded, so that he may be in a
smallest amount.

position to prepare himself for every emergency that

may

arise in the course of the trial.

Accordingly it has been
expressly provided by the 18th Eule of Court that the
state, amongst other things, the nature,
and grounds of the cause of action, complaint, or
demand, and such conclusions as, according to the form of
the particular action, the plaintiff shall by law be entitled

declaration shall
extent,

to deduce therefrom.

After carefully reading the declara-

tion in this suit, I have

not

fulfil all

come

to the conclusion that it does

these requirements.

It is impossible to gather

from the declaration whether the damages claimed from the
defendant were caused by the improper state of the accounts,
or by the dishonesty of his subordinates, or by the refusal of
the defendant to pay to the Government at the termination
of his office the moneys received by him. In one part of the
declaration it would appear as if the loss were ascribed to
the alleged fact that " the accounts from time to time rendered by him were improper and unreliable," but immediately afterwards the sum claimed is mentioned as "a
balance due and owing by the defendant in his said capacity," without any allisgation in any part of the declaration
that any portion of the balance had ever been received by
him.
This is not a merely technical defect but a very substantial one.
If the loss of £43,000 was caused by the
improper manner in which the books and accounts were
kept, the

defendant

is

entitled

to

know

that this

is

the

ground upon which the present action is
it is
impossible for him to ascertain what the real ground is if in
the very same sentence he is charged with retaining the
same amount as a balance still due and owing by him.
Moreover, if the action is founded on the improper keeping
of the books and accounts, the declaration ought to have
alleged how or in what manner such negligence or impropriety on the defendant's part caused the Government to
suffer the damages claimed, and if the action is founded on
the defendant's refusal to pay a debt owing by him, the
declaration ought to have alleged how or in what manner
founded, but

.

1876,

August

4.
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that

debt accrued.

that even
The

Colonial
Secretary vs.

Davidson,

if

It

might, however, be further urged

the exceptions are good in regard to the claim

money payment they do not hold good as against
But the claim for an account is
only inserted by way of an alternative prayer in case the
sum claimed should not be awarded to the plaintiff, and not
by way of a distinct cause of action. The claim for an
account must therefore stand or fall with the claim for a
Such being my view upon this part
fixed money payment.
for a fixed

the claim for an account.

of the case,

it

is

unnecessary here to inquire whether an

action for an account would in any case

lie

against a defen-

dant occupying the defendant's position towards the plaintiff,
or whether the admission in the declaration that accounts
have from time to time been rendered by the defendant does

from now bringing an action
In my opinion, the
first and fourth exceptions, raising, as they substantially do,
the objections to the declaration which I have enumerated,
ought to be sustained with costs.
Denyssen, J., and Fitzpatrick, J., concurred.
not foreclose the

plaintiff,

against the defendant for an account,

Firs,t

and fourth exceptions allowed accordingly, with

costs.
["Plaintiffs Attorneys,

Seid & Nephew.

LOefeudant's Attorneys, Faikbridge

"|
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Beneke
Arbitration.

An award

v.

Schoeman.

—Previous award.—Award good in part

will not he set aside heeause

from a former

it

may vary

rule of Court on a previous

only.

or depart

award between

where the submission is sufficiently wide to
power to deal with the whole of

the parties,

give the arbitrators full

the disputes between the parties.

Where

certain clauses of

closely connected

an award which are bad are not

with the rest as to

so

affect the validity

of
award, but are clearly separable so that
rejucted, such clauses may be expunged and

the whole of the

they

may

be

the rest of the

award allowed

to

remain good and

be con-

firmed.

The farm Kruis Eiver, in the district of Oudtshoorn, was
owned in unequal undivided shares by a number of proprietors,

the shares varying from

twenty-eight to

fifty

one-one hundred and

three-one hundred and twenty-eighths,

Differences had arisen between the co-proprietors owning the

farm in 1856, which had been referred to arbitration, and
the award made a' rule of Court. Since that time the farm
had changed hands, principally in consequence of shares
having devolved on the children of some of the former proprietors.
Numerous disputes having since arisen respecting
the gardens and orchards and arable lands in existence, and
respecting such lands as were still capable of cultivation,
and respecting the division of the homestead and of the
water available for irrigation and of the commonage, and
respecting such regulations, stipulations, and conditions and
servitudes concerning the same as were necessary, the coproprietors, on the 1 0th November, 1873, agreed to submit
all the said differences to the final award and arbitrament
of two arbitrators, and, in the case of their disagreement,

umpirage of the Government Land Surveyor, Mr. D.
OTlinn Morkel, promising to abide by their determination
and to consent to their award being made a rule of Court.
The arbitrators disagreeing, the umpire was called in, and
to the

J.

on the 24th September, 1874, he delivered an elaborate

,876.
-^^"S'js*^.
*'

JLfohoeman!
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award, and framed plans and diagrams shewing the division

187«.

August

3.

Beneke vs.
Schoeman.

of the property between the different co-proprietors.
This
award did not, however, give universal satisfaction. Beneke
and certain of the co-proprietors gave notice that the Supreme Court would be moved to make the award a rule of
Court.
Schoeman and the other co-proprietors opposed the
motion. Voluminous affidavits were filed on both sides, the
respondents attacking the award as unjust and differing from
the previous award between the co-proprietors of ^^'56, and
the applicants maintaining the fairness of the division, and

both parties going into details in support of their various
contentions.

him HosJcyns), appeared for the appliand Buchanan (with him Jones), for the respondents.
The affidavits were read, and the issues argued by Counsel,
Jacobs, A.-G. (with

dants,

who

cited Russell on Arbitration, part 3, ch. 9

and Van der Linden,

p.

;

Voet, 4, 8, 25,

457.

Cur. adv. vult.

Postea (August

De
said

:

8),

Villibes, C.J., in giving the judgment of the Court,

— The only

objections that appear on the face of the

affidavits against this

award being made a rule

of Court, are

founded on the grounds, in the first place, that the award is
manifestly unjust ; and, in the second, that it contravenes a
former rule of Court. With regard to the first objection,
viz.,

that the award

is

manifestly unjust, I have read over

the affidavits, and I find that though for the one side there
are statements that certain clauses are unjust, on the other
it is

said that the

When,

award could not be more

fair

or just.

therefore, such a discrepancy appears

between the
affidavits for the applicant and the respondent, the Court
will give effect to the opinion of the umpire, who had all the
parties before him, and who is acquainted with the farm, and
will not on that ground set aside the award.
Then, as to
the second objection, that it contravenes a former rule of
Court, I do not find that there was anything adduced in
argument to shew that it was not perfectly justifiable for the
parties to enter into a fresh subrnission,

and refer to the
was in dispute

decision of the arbitrators everything that

between them.

If the parties themselves

wish to vary or
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depart from a former Eule of Court, there is nothing to
prevent them from doing so. The wording of the deed of
submission is wide, and gives the arbitrators full power to
deal with the whole of the disputes between the parties, and
alter the regulations confirmed by the former award
which was made a rule of Court. But at the close of his
argument on the objections raised by the affidavits, the

to

Counsel for the respondent called attention to certain clauses
of the award as being ultra vires the power of the umpire.
These clauses are the 11th and 15th, and are as follows :

—

" 11.

That any person who

shall,

leading, direct the water out of the
to a penalty of three

pounds sterling

wlien

dams
for

it is

the

"15. I

and five pounds
upon conviction by the

first offence,

sterling for subsequent offences, to be recovered

Court of the Resident Magistrate of the

not his turn of water-

or watercourses, shall be liable

district."

and adjudge that no proprietor shall permit washing
any nuisance in any watercourse by which the
purity of the water may be sullied, and any proprietor contravening this
section shall be liable to a penalty of one pound sterling for the first
offence, and two pounds sterling for the following offences, the said fines
to be recovered in the Court of the Eesident Magistrate of the district, and
to be paid to the Dutch Reformed Church at Oudtshoorn."
order, direct

or the perpetiation of
,

Now
fix

it

is

clearly

beyond the power of the arbitrator to

the Court before which the parties are to be bound to

have entered into the minds of the
any such question; and the arbitrator had
limit the forum in which they might seek

It could never

appear.

parties to submit

no power thus to
There are other objections to these provisions
redress.
which were pointed out during the argument. The 15th
also highly objectionable, not only as fixing the
be paid and the manner in which they are to be
recovered, but in that it directs that the money so sued for
shall be paid to a body of persons who have no connection
But now comes the question, are these
at all with the case.
two clauses so closely connected with the rest of the award
In my opinion
as to affect the validity of the whole award ?

section

is

fines to

they are not, but they are clearly separable so that they
inay be rejected, while the rest of the award remains good.

The attention

of the Court having been directed to these
award will be made a Eule of Court subject to
The objection to these clauses was
their being expunged.
not raised by the parties themselves, and the respondent
clauses, the

1816.

August
„

Beneke

3.
8.

vs.

Schoeman.
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having failed in his opposition he must pay the costs of the

1876.

August
»

3.
i-

Beneke vs.
Schoeman.

application.

Award made

a rule of Court accordingly, with costs.

Fairbridg
rApplicant'a
pplicant's Attorneys, Fairbridge
[_Respoudent's
Respondent's Attorney, Van Zyl.

& Aedekne."]
J

Colonial Gotebnment
Bond.

—Breach of

vs.

conditions.

Southey and othees.

—Prescription. —Act No.

6,

1861.

Where

the

Government sued upon a hond entered into hy the
sureties, to secure the due performance
defendant of certain public duties, and alleged

defendant and his
hy the

several breaches of the covenants of the bond,

among

others

of duty in not duly accounting for and paying
moneys received by the defendant for the use of the

a, neglect

over all

Government, whereby the Government had been greatly

damnified and injured in a large sum of money, and the
on
plaintiff prayed judgment for the said sum Held,
:

exception taken, that

a plea of

since the time the alleged causes

no answer

lapse of eight years

of action accrued, afforded

to the action.^

This was an action for the recovery of certain moneys, and

1876.

August

the

8.

for other purposes.
Colonial

Government vs.
ISouthey and
others.

The declaration set forth that the defendant Southey
having on the 16th January, 1862, been duly appointed and
undertaken the office of Treasurer and Accountant-GeHeral
of the Colony, and having as such been required to give
security for the due and proper discharge of the duties of his
office,

entered into a certain bond, the defendant Southey in

sum

and his two sureties, the defendant Sir
Manuel, in the sum of £2000 each,
the condition of the bond being, that if the said Southey
should well and sufficiently perform and execute all and
singular the duties of his office
and well and faithfully
obey such orders and directions in regard to the same as he
should from time to time receive from persons authorized to
give orders and directions in that respect
and should well
the

of £6000,

Walter Currie and

C. J.

;

:

141
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and truly pay and apply all such sums of money, &c., as
should from time to time come to his hands or with which
he should become justly chargeable; and should from time Government uj.
others.
to time, and in such manner as required, render true and
correct accounts of all receipts and payments, together with
proper and sufficient vouchers and should not in any wise

—

;

take to his

own

use, misapply, &c., neglect to account for,

by his wilful neglect lose any such sums of money, &c.
and should, at the termination of his office, deliver up all
books, &c., and pay the balance remaining due from him
and also should act and conduct himself with fidelity, integrity, and punctuality as such Treasurer and Accountantor

General, then the said obligation should be void, otherwise
to remain in full force

and

That the said Southey

effect.

continued to be and was such Treasurer and AccountantGeneral from the said 16th January, 1862, until the 21st July,
1864, when he ceased to be so. That the" said Southey did not
during the continuance of his said office well or sufficiently
perform or execute his duties, in that he did not keep or cause
to be kept proper books and accounts of his transactions, and
did not properly account for and pay over

all

moneys, to the

great loss and damage of the Government, nor did he well

and truly apply

all moneys which came into his hands or
with which- he became justly chargeable; but on the contrary, at the time he ceased to hold office there was a large
deficiency in siich moneys, to the amount of £5000 and

upwards, which he neglected to pay or account for ; nor did
he render true and correct accounts supported by vouchers
and that he neglected to account for £5000 and upwards of
the moneys which during his term of office came into his
hands or with which he was justly chargeable ; not did he at
the termination of his office pay over the balance remaining
;

in his hands, to wit, the

sum of £5000 and upwards whereby
;

the Government was injured to the amount of £5000, and the

and effect, and an
Wherefore he prayed
judgment against the said Southey for the sum of £5000,
and the other defendants his sureties for £4000, the said
Southey paying his sureties to be discharged and he also
prayed further and other relief, with costs.
said

obligation remained in full

force

action had accrued to the plaintiff.

;

The defendants pleaded

first,

the general issue.

Then

specially, that the alleged causes of action in the declaration
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tsie:

—

:

Government us.
Southeyand
others.

set forth did not,

years hefore the

nor did any of them, accrue within eight
of this suit; wherefore the

commencement

defendants praved that the plaintiff's claim be dismissed with
.

COStS.

The

plaintiff excepted to the special plea as affording

no

defence to his claim, and as being otherwise bad and insufScient in law.
Jacobs, A.-G. (with him Buchanan), for the plaintiff, appeared to support the exception. By common law such an
action as this would only be barred by prescription of a third

The

plea was apparently based on the pro2nd or the 3rd sections of Act No. 6,
1861 ; but that Act did not apply to this case, and therefore a lapse of eight years was insufficient to introduce
of a century.

visions of either the

prescription.

Cole (with him TJpington), for the defendants, contended
that the 3rd section of the Prescription Act applied, and that

the exception to the plea ought therefore to be overruled.

The

basis of plaintiff's claim

paid over

all

was that the defendant had not

the moneys received by

him

for the use of the

was an action on the bond itself it would be
barred under the 2nd section but it was an action simply
under the bond to recover certain moneys received by the
defendant to the use of the plaintiff, for while the bond was
plaintiff.

If

it

;

for

£6000 the

action sought to recover only

balance of moneys not accounted

De

ViLLiEES, C.J., said:

—It

is

as the

unnecessary to hear the

Attorney-General in reply, because I
that this exception

£5000

for.

am

clearly of opinion

a good one.

This is not an action
merely for money had and received by the defendant Southey
for the use of the plaintiff, which could be brought within
is

the operation of the Brd section of the Prescription Act

but
an action founded upon a bond given by the first-named
defendant as principal debtor, and by the other defendants
;

it is

The conditions of the bond are several in.
as his sureties.
number and although one of the conditions has reference to
money received by the defendant Southey, and not paid over
;

to the plaintiff, yet this

is

only one out of

for the breach of

which the

properly pleaded

it

may

plaintiff brings

many

conditions

his action.

be a question at the

trial

If

whether
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prescription

may

or

may

not apply to some of the causes of

but certainly on the face of the declaration the plea
cannot be supported as extending to all the causes of action.
The exception to the plea must therefore be sustained with

^ueasts.

action,

coioniai

^^g^thCTTnd"
otii«™-

costs.

Denyssen,

J.,

and Fitzpatkick,

J.,

concurred.

Exception allowed accordingly, with
Reid

rPIaintift's Attorneys,

fc

costs.

Nephew.
& Arderne.J
"1

LDefendants' Attorneys, Fairbridge

Louw
Provisional

On

the
to

sentence.

VS.

Hakeis and Feekman.

—Denial

of signature.
Parol evidence.

—Procedure. —

defendant in a provisional case denying the signature
hill of exchange purporting to he signed on hehalf of

a

a partnership, the Court fixed a day to take parol evidence ;
and after hearing the witnesses called by the plaintiff and
defendant respectively, gave provisional sentence on the
ground that no doubt had been thrown upon the genuineness of the signature.

Provisional sentence was prayed against Izaak Harris and
Joseph Freeman, trading together as Harris & Freeman,
1876, for the sum of
upon
a bill of exchange,
° due 4th July,
J
'^
£120, drawn by one S. S. Levenberg upon and accepted by
" Freeman & Harris," of which the plaintiff was legal holder
t

}

for value.

Jacobs, A.-G., for the defendants, denied the signature of

Counsel stated there had been a case in
which a signature to a promissory note had been denied
upon affidavit, but the Court held that an affidavit was

the acceptors.

unnecessary.

The Couet

inquired

if

the plaintiff was prepared instanter

to prove the signature, but as the parties were not ready,
fixed the 10th

August

Postea (August 10),

for the

hearing of witnesses.

j^^^l^^ j

>

i"-

i-ouwrs. Harris
g^n^

Freeman.

144

Ao"^i
i"-

^""dV''

Upingfon, for the plaintiff, called evidence to shew tbat
the defendants, as " Freeman & Harris," had on a previous

^""^ occasion accepted a

bill for Levenberg for horses purchased
which was duly paid. Levenberg again
purchased horses from plaintiff, and passed the bill of exchange in question accepted by " Freeman & Harris."
Levenberg and several other Jew traders with whom he had
transactions afterwards absconded, and upon it becoming
known Harris had complained to one Pentz that they had
let him in heavily, and acknowledged that there was a bill
due to plaintiff which had been signed by his firm as security
for Levenberg for horses bought.
The defendant Harris deposed that he was in partnership
with Freeman, who had recently left the Colony for England,
and that theyjtraded as " Harris & Freeman," and that as
Freeman could hardly write his own name all documents for
the firm were signed by him Harris that he had not accepted,
the bill of exchange, nor did he believe his partner had done
so.
He was unable to produce the deed of partnership, as it
had been left in England, and he had no copy with him in
the Colony. He produced a photograph of his partner.
The plaintiff was recalled by the Court, and identified the
photograph as being that of the person who bad represented
himself as being the defendant Harris, who had spoken to
plaintiff about the purchase of horses by Levenberg j but the
plaintiff stated the acceptance had not been written by Harris
on the bill in his, plaintiff's, presence.

from the

plaintiff,

;

Jacobs, A.-G., for the defendants, said the issue before the

Court was not who was right or who was wrong, but whether
or not provisional sentence should be granted.
Where the
verity of the signature to the document sued upon was rendered doubtful by parol evidence, provision should be refused.
The surrounding circum{Still vs. Be Wet, 1 Menz. 93.)
stances and the nature of the signature itself, throw considerable doubt on the acceptance.

De

Villiers, C.J., said

Upington.

The evidence

:

—

It is

unnecessary to hear Mr.

led on behalf of the defendant has

not been sufficient to throw doubt on the genuineness of this
signature as being the signature of Freeman, purporting to

bind the firm. Comparing the signature with the admitted
signature of Freeman, I have no doubt in my mind but that
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Freeman & Harris " is in the handwriting of
The deed of partnership is not produced, and the

ttis signature "

Freeman.

18T8;

August

1.

10.

explanation given to account for

its absence is a very lame luow «. Harris
Freeman, too, is absent. Possibly, should the prin- and Freeman
cipal case be gone into, he may be able to satisfy the Court
that he did not accept the bill, but at present there is not

one.

Bufl5cient before us to

throw doubt on the genuineness of his

signature.

Denyssen,

J,,

and Fitzpateick,

J.,

concurred.

Provisional sentence accordingly, with costs.
Plaintiff's Attorney, C. C. Tie Villiehs.
Detendants' Attorneys, Buissinne.

In re Honeybokne.
Resident Magistrate.- 'Contempt of Court.—Act No. 20, 1856,
sect. 54.

Where in a quasi-criminal case in a Magistrates Court, an
agent had tendered money into Court to settle the charge,
which money was placed on the clerics table, but the charge
was not withdrawn, but the accused was convicted and
sentenced, the agent was not justified in re-possessing himself

of the money, although the Magistrate erred in judg-

ment in allowing it to be received. And where such agent,
after being warned by the Magistrate to do so, refused to
restore the money, and was thereupon charged with contempt of Cqurt and fined, the Supreme Court on appeal
[Fitzpateick,

J.,

diss.\

sustained

the

decision

of the

Magistrate.

This was an application to set aside certain proceedings of
Magistrate's Court at Prince Albert, under
which a writ of attachment was issued against, and a fine
for contempt imposed upon, the applicant.
The proceedings
the Eesident

came before the Magistrate on the
in
which
20th March last,
Le Grange, a farmer, charged
contravening the 2nd section
with
the
crime
of
Gert Jacobs,
of the Masters' and Servants' Law Amendment Act of 1873,
by absenting himself from his master's service without leave or
L
S.C— Vol. VI.
arose out of a case which

nie.

June 14.
Augnst II.
„

16.

In re

Honeyborne.
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WIS.

June 14.
August 11.
.,

13.

In re

Honeybome.

The complainant was represented by an agent,
and the defendant by Honeybome, the applicant,
who was also an agent practising in that Conrt. The master
clearly proved the offence, and in the course of his evidence
The
it appeared that the servant still owed him £1 13s.
master said he had been willing for the servant to leave
if he paid this sum, but the servant said he had not the
money, but that he would leave nevertheless. The master
replied that- he would not let him go, but that he must serve
out his time. After this evidence had been given the applicant tendered into Court the sum of £1 13s., and applied
for a cancellation of the contract of service and the acquittal
lawful cause.
Oliveira,

of his client.

The Magistrate, however, convicted the servant,

and sentenced him
of one

to

pay a

fine of

£1, with the alternative

The complainant's

month's imprisonment.

agent,

then wished to know whether the defendant could not be
ordered, after undergoing punishment, to return to his
master's service (which was for a year), but the Court held
that under the circumstances of the case the payment of the

£1

Court should, relieve the Defendant from any
" At this stage
The record proceeded
of the proceeding defendant's agent advanced to the clerk's
desk and took back 13s. of the amount paid by him, and left
13s. into

—

further obligation.

;

£1, evidently in payment of the
defendant's agent to return the
into Court, and stated that

tempt
still

if

it

fine.

The Court requested
was money paid

13s., as it

should be considered a con-

the same was not paid back.

Defendant's agent

refusing to give up the money, a warrant of attachment

was handed to the messenger, and executed by him. For
contempt of Court the said Honeybome was fined in the sum
of £5, and in default of payment was sentenced to one week's
imprisonment. It was intimated to him at the same time
that Ijhe Court would consider whether or not he should
be allowed to continue to practise as an agent therein. The
sum of £1 13s. was then handed over to complainant's
agent." On the 24th March the record stated that the
Magistrate had suspended the applicant from practice for
three months, the Magistrate placing on record that he
" felt bound to take into consideration the previous behaviour
of the said agent, which has been frequently disrespectful
towards the Court."

The record

of the proceedings was duly sent, as required
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by the Magistrate's Court Act, to the Eegistrar of the
Supreme Court, and, on the 31st March, Mr. Justice
Denyssen certified that the proceedings appeared to him
to have been in accordance with real and substantial Justice.
Before the papers were returned to the Magistrate an application was made to the Circuit Court for Prince Albert on

when the presiding Judge (Mr. Justice
Fitzpateick) quashed the order whereby the applicant had
been suspended from practice for three months.
the 25th March,

In the petition presented by the applicant, he stated that
he took up the £1 13s. from the Clerk's table conceiving that
his tender had not been accepted, and that it remained his
own private money, over which the Court had no control
and that nothing was further from his thoughts than to say
or do anything disrespectful to the Court, but as he thought
that the Magistrate had exceeded his jurisdiction he declined
to return the money, which was then taken from him by the
Messenger by force.

moved under the 190th Eule
an order upon the Magistrate to return and
certify to the Court the records of proceedings in the case
of Le Grange vs. Jacobs, and in the matter of the suspension
from practice and fine for contempt of the applicant, and to
shew cause why the latter proceedings should not be set
aside as illegal, and the sums of £5 and £1 13s. refunded to
Upington, for the applicant,

of Court for

applicant.

The Court granted

the order as prayed,

summons

to be

returnable on 12th July next.

Postea (August 11),

The records having been

certified to the Court, several

afadavits were produced, relating to the occurrences on the
day of the hearing of the charge laid by Le Grange against

and of the conduct of the applicant towards the
Magistrate on previous occasions ; but the Court determined
to hear the case as it appeared from the records.
Upmgton, for the applicant, submitted that the conviction

Jacobs,

contempt of Court must be quashed. It was illegal and
mix up in a charge of this
He was
nature, what had occurred on previous occasions.
for

irregular for the Magistrate to

L

2

•Tnne 14.
Auguflt 11.
IS.

„
Jrt

re

Honey borne.
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i8:e.

required by the 54th section of the Magistrate's Court Act
and reasons for his proceed-

June 14.
August II
..

to furnish the precise grounds

15.

ings.

In re
Honeyborne,

The charge was of a criminal character, and the
know the specific facts relied upon, and it was

accused must

not sufficient to state generally he had been guilty of disrespectful behaviour.

There was no inherent power in

Magistrate's Courts to punish for contempt
diction

they possessed was derived

The £1

;

all

the juris-

from the Act

20,

of

was the private property of the applicant, and had never passed from him.
He had tendered it,
but the tender was not accepted. He could not therefore be
guilty of disobedience of an order of Court in not returning
what had never belonged to the Court. If there was no
contempt on this occasion, the Magistrate had no power to
punish for former misconduct, which had been passed over
1856.

13s.

at the time.

Jacobs, A.-G., for the Magistrate, appeared to support the

The £1 13s. had been actually paid into Court
and had come into the custody of the clerk, and it was a
gross contempt of Court to remove the money from the
custody of the officer of the Court against the order of the
" Eude and contumelious behaviour " was conMagistrate.
tempt of Court (Blaokstone, vol. 4, ch. 20 Stephen's Com.
vol. 4, ch. 15), much more so was positive disobedience of
the Magistrate's order. It was immaterial if the Magistrate's
order was correct or not, it should be obeyed. The taking
into consideration of previous misconduct had regard only
,to the suspension
from practice, not. to the fining .for
conviction.

;

contempt.
it iaust be an order within the
make, before disobedience of it could
be a contempt. The Magistrate had no power to compel
the agent to pay his own money for his client. There was
here mere passive resistance to an illegal order, and no use
of insulting or improper language or behaviour.

Upington, in reply, said

power of the Court

Cur. adv.
,

to

vult.

Postea (August 15),

De Villiees, C.J., after stating the facts, referred to the
subsequent proceedingB taken by the Magistrate which resulted in ihe suspension from practice: of the applicant. for
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months, the order for which suspension had been
This decision has
not been appealed from, but I may take this opportunity of
three

reversed by the Circuit Judge, and said

:

—

my opinion, the fine of £5 was a sufficient
punishment for the agent's contempt of Court, if contempt
there was, and that the subsequent suspension from practice
was disproportionate to the offence. His Lordship then
proceeded to give judgment on the application as follows -.—r
stating that, in

A

serious difficulty in the

way

of

now hearing

the present

application arises from the fact already mentioned that the

proceedings have already been certified by one of the Judges

As the respondent did not appear

of this Court.
this objection

;

and as

it

General on his behalf,

to

urge

was not mentioned by the Atlorneyit

is

unnecessary for the Court to

and I therefore desire to express no opinion as
to what the decision of the Court would have been if the
objection had been raised.
The questions which the Court
has now to decide are was the applicant guilty of contempt
of Court
and if so, was the Magistrate justified in issuing
the writ of attachment against him, and fining him in the sum
consider

it,

:

;

of

£5

?

Now,

in the first place, I

the Magistrate erred

— signally

sm

erred

clearly of opinion that

—in

judgment

in ac-

from the servant in payment of a
debt
The suit was a quasihis master.
criminal one, in which the master sought to have his servant
criminally punished for absenting himself from his service,
and in such a suit a debt civilly due by the servant ought to
have been left out of consideration altogether. No doubt
the Magistrate may have thought that he was doing substan*tial justice between the parties by accepting the money, and

sum of £1
due by him to

cepting the

13s.

thus preventing future litigation in regard to

small a

so

but as he could not, in a criminal suit, condemn the
defendant to pay a debt civilly due to the complainant, he
ought to have refused to accept the money tendered by
the defendant's agent.
But then the important question
arises whether when once the money was in the possession

sum

;

and custody of the Court, the agent was justified in removing
That the money was
it without the consent of the Court.
Court there
Magistrate's
in the possession and custody of the

The record expressly states
agent tendered the money into Court and placed
can be no

doubt.

that the
it

on the

desk of the clerk, and that the Magistrate, in answer to a

1876:

June 14.
August 11.
„

15.

In re
Honeybornei
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18)6.

June 14.
August 11.
.,

16.

In re

Honey borne.

question of tte complainant's agent, stated that the

money

had heen paid into Court. It is difficult to conceive acts more
clearly amounting to a delivery and acceptance of the money,
except perhaps the placing of the money into a till belonging to the Court, or into the Magistrate's own purse. If the
money had been placed into a till the agent would clearly
not have been justified in forcing open the till, or in any
other manner removing the money.

If the

money had been

in the Magistrate's pocket the agent would have
justification for taking the

still

less

But the money was on
money paid into Court. The

money.

the clerk's desk, and treated as

two cases just supposed differ from the present in degree, but
In none of them had the agent any right to
remove the money without leave of the Court. If the Court
refused to grant such leave the servant, whose agent had
paid the money into Court, had his remedy by summary
process under the 190th rule of Court, but the agent had
no right to take the law into his own hands by taking the
money with the possession of which he had already voluntarily parted.
Supposing it to have been a case in which
the agent had handed in a document, which he subsequently
not in kind.

discovered not to be legal

evidence in the case, could he

remove such a document from among the papers on the
clerk's desk on the ground that such document ought not
to have been received as evidence by the Court ?
Clearly
not.
Illegal as the conduct of the Court might be in
accepting the money in the one case or the document in the
other, the person to whom the money or document belonged
could only pursue the remedy provided for by law.
It
would be utterly subversive of the authority of Magistrates
and of the dignity and decorum which ought to prevail in
all Courts of Law if it were otherwise. If the agent were to
be allowed to defy the authority of the Court on the ground
of an error of judgment on the part of the Court, the question
would in every case be whether the Magistrate is right in
his reading of the law or whether the agent is correct in his,
but there would be no tribunal on the spot to decide between
them. Undoubtedly it is the duty of the agent to bow to
the decision of the Court and to seek his remedy elsewhere
and it is equally the duty of the Court to uphold its own
dignity and see that its authority is respected by the practitioners before the Court.

In the present case the misconduct
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of the agent was aggravated by his refusal to return the
money after he had been warned by the Court that such
refusal would be considered as a contempt of its authority.

The Magistrate would have

failed in his duty if he had not
then enforced obedience by issuing a writ of
attachment to reclaim money thus improperly removed from
the custody of the Court. He would equally have failed in

there and

his

duty if he had not

also

summarily punished the agent
must bring the

for misbehaviour, such as, if unchecked,

Court over which he presides into utter contempt. The
power of fining or committing for contempt of Court is one
which should be very sparingly used and only in cases of
extreme necessity, but when once such necessity arises it

would be weakness for any Court, be it high or low, to
shrink from exercising it. The necessity of such a power in
the Courts of Eesident Magistrates was expressly recognised
by the Legislature, for by the 54th section of the Act No. 20,
oi 1856, it was provided that " if any person shall wilfully
insult the Eesident Magistrate during his sitting in any such

... or shall wilfully interrupt the proceedings of
such Court, or otherwise misbehave in such Court, it shall be
Court,

lawful for any constable or private person, by order of the

and detain
and the Magistrate may,

said Court, to take such offender into custody

him

until the rising of the Court

moreover, commit

him

;

"

to prison for seven days without the

alternative of a fine, or else impose on
in default of

payment commit him

him

a fine of £5, and

to prison for seven days.

The conduct of the applicant did not perhaps amount
wilful insult to the Magistrate, but it certainly

behaviour as was contemplated by the Act.

It

to a

was such
has been

urged on his behalf that he did not intend in the first instance
to pay the money into Court, and that he did not intend
afterwards to misconduct himself. It is a suflicient answer
to say that his intentions must be gathered from his acts,

and not from subsequent declarations as to what his intentions were.
If he did not intend to place the money in
custody and possession of the Court, there can be no conceivable reason why he should have tendered the money and
placed it on the Clerk's desk instead of keeping it in his
own pocket. It was only after he found that the judgment
of the Court was against his client that he advanced to the
The Clerk
Clerk's desk and removed part of the money.

^m.

Au^uI.

~^'

_

Honeytoma.
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1876,

June 14,
August 11.
,.

In re

16.

would have been perfectly justifiea in laying liolJ of that
money, which was already virtually in his possession, and so
preventing the agent from keeping it ; hut it is perhaps
better that he did not, for an unseemly scuflBe was thus
Immediately after the agent had taken possession
avoided.
of the money he was requested by the Magistrate to return
and thus completed his
it, but he deliberately refused,
offence.
His application must therefore, in my opinion, be
refused.

Denyssen,

J.,

reviewed the

facts,

and stated:

—I

am

the same opinion, that this application must be refused.

of

A

grosser contempt of Court could not have been committed,

and the Magistrate would have been very much to blame if
he had not taken notice of it.
FiTZPATEicK, J., said: I regret to find that I have to

—

two brother Judges on this subject. No
person holds it more necessary than myself to maintain the
dignity of the Court, whether it be a superior or an inferior
Court but in my judgment it would tend to maintain that
dignity untarnished if this fine was set aside and the attachment abandoned, because I believe it was an error on the
part of the Magistrate to issue the warrant of attachment at
all.
There are two circumstances connected with the case
that deserve more notice than appears to have been given to
ihem. It appears that some dispute arose between the
master and the prisoner about the children, and the master
said the prisoner might leave his service if he paid what he
owed.
The prisoner asked how much was due, and his
master replied £1 13s.
He said he could not pay it, and
the master thereupon said, " Then I will not let you go."
The prisoner however left, and his master, who was annoyed,
charged him with desertion. It thus appears there would
have been no charge of desertion if this £1 13s. had been
The records state "this sum of £1 13s. was now
paid.
tendered by the defendant's agent." The Magistrate's Clerk
states this amount was tendered in Court, and placed on his
The money was not accepted and the charge withdesk.
drawn, but the charge of desertion was proceeded with and
the Magistrate convicted the prisoner and fined him £1 or
in default of payment to be imprisoned for one month.
It
is quite clear to me that no payment for the £1 13s. ever
took place. The agent only left it on the clerk's desk, and
from

differ

;

my
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as the tender was not accepted

lie

Tiad a perfect rigHt' to

1856.
.

take

it

back again.

Was

a contempt of Court to disobey

it

the Magistrate's order, and retain his

own money

?

If the

14*.

„

11.

16.

I think
In re

money had been paid

into Court it would haye
he would then have had no right to touch it
but if it was only tendered and not accepted he had a right
io take it back. No Court has the power of ordering a man
to open his purse and pay a fine for another, when that
-other might exercise the option of going to prison and not
paying the fine at all. In my humble judgment the Magistrate
had no right at all to take this £1 13s. and hand it over to
the prisoner's master, nor had he any right to fine the agent
not.

June
August

Honeybome.

:been different,

'

another £5, or in default to sentence him to a week's imprisonment because he tendered £1 13s. which, had it been
paid before going into Court, would have settled the case.
I disposed of the suspension

on Circuit, on the ground that

the ofi'ences for which the Magistrate suspended the agent

committed on other occasions and not on this
That, however, has been disposed of, and is
Holding these views, I regret to
not now before the Court.
say that I am obliged to differ from the rest of the Court.

were

ofi'ences

occasion at

In

my

all.

opinion this application should be granted.

Application refused accordingly.
tApplicant's Attorneys,

Fairbridge & Abderne.]

Le Sueue
Will.

A

Le Sueuk.

— Witness. — Consanguinity. —Privileged

nephew of the testator
hand testament.

Where

vs.

the plaintiffs in

a competent witness

is

an

action to declare

void failed, costs were not allowed

to

a

to

will.

an under

will null

come out of the

and

estate,

but were given against the plaintiffs, the suit not having
leen rendered necessary hy any ambiguity in the will or
other act of the testator.

heirs of the late Johannes Andrie le Sueur sued the
executors of his estate in an action to declare his last- will

The

null

and

void.

18?6.

August

21.

Le Sueur

vs.

Le Sueur.
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declaration set forth that the deceased and his then
on the 2nd September, 1855, professed to make an
under hand will, which will was attested by two witnesses,
one of whom was a son of a brother of the deceased, who by
reason of such relationship was incompetent to be an attest-

The

18»6.

Au^Rt

21.

wife,
Le Sueur vs.
Le Sueur.

ing witness to his uncle's will.
The defendant's plea admitted the fact of the relationship
but alleged that the will in question was wholly written by
the deceased and signed by him, and that therefore

it

was a

privileged will, and good and valid in law.

The
The

plaintiffs replied generally.

was

will in question

children of the marriage

a

life

a

mutual will, appointing the
and giving to the survivor

sole heirs,

making provision for the
The portions of the children

interest in the whole estate,

case of a second marriage.

It was
however, burdened with fidei-commissum.
admitted that the entire will, except the signatures of the
testatrix and witnesses, was in the handwriting of the de-

were,

ceased.
Cole, for the plaintiffs,

contended that in 1855, when the

was executed, the nephew qf the testater was an incompetent witness. The Act No. 16, 1874,* did not apply to
this case.
It was admitted in Van Beenen's Case (Buch.
will

Reports, 1876, p. 44), that a person within the fifth degree
Vide authoof consanguinity was not a competent witness.
(
rities there cited.)

[De Villiers, C.J.
Dutch authorities, and
to notarial wills.

This

Eoman-

Leyhrecht and the other

:

Voet, in 28, 1, 22, ai-e referring only
is

an under hand testament.

]

Jacobs, A.-Q., for the defendants, admitted that his instruc-

tions

principally relied

privileged will.

A

on the defence that this was a

will written entirely

by

a testator divid-

ing his property among his children did not require witnesses,

but was a privileged testament. There was some difference
of opinion among the older commentators, but the decisions
As to the question of
of this Court supported this doctrine.
consanguinity, the authorities seemed to refer to notarial wills

The object of the Court was always to give effect
where possible to the intentions of the testators, so that
unless the law was clear against it the will ought to be

only.

*

Kepealed by Act No. 22, of 1876.— Ed.

155

(Ex parte Be Wet, and Executors of Eaton vs. Eaton,
Buch. Eeports, 1875, p. 119 and p. 173 Voet, 28, 1, 15 and
16 Novel, 107, ch. 1
Cen. For., 3, 2, 19
Grotius, 2, 17,
28 Van Leeuwen's Com., 3, 2, 12 and 13 4 Burge, p. 406
Euher, 2, 13, 13
Voet, 21, 1, 5 to 9
Digest, 28, 1, 20
upheld.

I8?6.

August

21,

;

;

;

;

;

;

;

Inst., 2, 10,

6

;

Huber,

;

2, 12,

26

;

Dutch Cons. Vervolg,

vol. 2,

op. 8.)
_

Cole, in reply,

remarked that the

last authority cited

was

in direct conflict with other authorities.
p.

431

;

8ande,

4, 1,

(Dutch Cons., vol. 4,
6; Gail, obs. 112.) Counsel was pro-

comment on the law

ceeding to

when he was stopped by the

of privileged testaments,

Court.

De Villiees, C.J., said :— The reason why the Court does
not wish to hear Mr. Cole on the question of privileged testaments is, because on the other point the Court is clearly
against him.

This is a case of an under hand will, written by
the testator and signed by him and two witnesses. In order
that the plaintiffs should succeed in setting aside the will in
this action, they must shew that the two witnesses were not
competent to attest the will. It is admitted that one of the
witnesses was a nephew of the testator. If this had been a

upon the authorities mentioned in Tennant, it
would not have been a valid will, as the witness was within
the filth degree of consanguinity
and it was upon this
principle that the late case of Van Beenen vs. The Board of
Executors (Bach. Eeports, 1876, p. 44) was decided. In that
case there was a notarial will, and one of the witnesses was
notarial will,

;

the testator's
difference

own

may

brother.

be that

it

Possibly the reason of this

would be

far easier for a notary,-

him two independent
would be for the testator or the persons
around him to procure independent witnesses, especially as
the testator was often in articulo mortis, when he made his
will.
The Court would therefore require very strong authorities to be shewn before it would set aside a non-notarial
will, merely because one of the witnesses happened to be
coming in

to

make

witnesses, than

a will, to bring with

it

within the fifth degree of consanguinity.

It is clearly a rule

that in all notarial documents the notary or the witnesses

must not be too nearly related to the appearer and it is
upon that principle that notarial wills witnessed by persons
related to the testator within the prohibited degrees have
;

Le Sueur
I.e

vs.

Saeur.
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1876.

August

21,

Le Sueur vs.
he Sueur.

been set aside, and not from any principle of the general
testamentary law of the Colony. There has been no authority
quoted except Tennant, but the context shews that Tennant
was referring only to notarial documents, for his Marnial was
a guide to notaries, and not intended to Isy down instructions
The
for the guidance of testators drawing their own wills.
passages from Leyhrecht and Wassenaar, which he cites, have
reference to notarial wills
is this,

;

and what

is

strange in Leybrecht

that in eleven sections he speaks of the objections to

be made to different classes of witnesses, and in none of these
sections does he mention consanguinity as an objection in a
witness, but the moment he comes to speak of notarial wills

he mentions it. Then also neither Voet nor the Censura
Forensis mention this objection. Huber, a great authority
on wills, in 12, 2, 26, says that persons under the testator's

power could not witness his will, but that in other respects
there was no cause of objection, as even a son not under'his
father's power might witness a will written and signed by
his father, or a father a son's, or a brother a brother's, an

uncle a nephew's, or a nephew an uncle's ; but he goes. on in
section 27, to say that it was better for the nearest blood
relations to be passed

This, however,

is

as a rule of law.

by

if

other witnesses could be had.

only advised as judicious, but not laid

On

the contrary the law

is

down

that uncles and

nephews can be witnesses.
Upon these authorities the
Court is bound to hold that this will is properly executed,
and that it cannot on that ground be set aside.
Denyssen, J., concurred.
Cole asked that the costs might be ordered to come out
of the estate.

De

Villiers, C.J.

ambiguity in the

:

—This

case did not arise out of any

nor was

it rendered necessary by any
There was no need for bringing this
action, but as the plaintiffs have taken the risk upon themselves and have failed, they must pay the costs.
Besides,
there are minors interested under the will.

will,

act of the testator.

Judgment accordingly
LPlaintifis' Attorney,

Van Ztl.

"1

Uefendante' Attorney, WESSEJLS.J

for the defendants, with costs.
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HlDDINGH
Provisional sentence.

VS.

GrOENEWALD.

—Mortgage lond.—

Interest,

Where provisional sentence was claimed upon a mortgage hond,
for the principal and interest at the rate of six per cent.,
judgment was given for the interest only at the rate reserved in the lond, although notice had been given to the
debtor, and acknowledged hy him, that since the passing of
the hond the interest had been raised to six per cent., and
that rate of interest was claimed in the summons.

The defendant had passed a mortgage bond in favour of
the plaintiff, for money lent, bearing interest at five per cent.
Subsequently notice had been given to the debtor that the
rate of interest had been raised to six per cent.
The summons now claimed provisional sentence for the principal of
the bond and interest at the rate of six per cent.

The defendant was

in default.

Upington, for the plaintiff, produced the bond, and also
proposed to put in a copy of the notice served upon defendant, informing

him that the

rate of interest had been raised

per cent., and the defendant's reply acknowledging

to six

and asking for time. It was the custom
on bonds according to the prevailing rate

receipt of the notice,
to vary the interest

of money.

De

Villiees, C.J., said

sentence for more than

There

may

is

:

—You

cannot have provisional

reserved on the face of the bond.

be a liquid claim against the defendant for six

per cent, interest, but for that he must be sued in the ordi-

jDary way.
Provisional sentence accordingly, for the

amount of the

bond, and interest at the rate of five per cent, per annum,

with costs.
[Plaintiff's

Attorney, Paci,

De

Villiers.]

18»6.

August

24.

Hiddingh vs.
Uroenewald.
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Watsok
Promissory

note.

vs.

Solomon.

—Indorser.—Belease
dation

of maker.

—Accommo-

hill.

Provisional sentence refused against the indorser of a promissory note, which was talcen hy the plaintiff (a lank) with

knowledge that it was an accommodation note, the hank
having since compromised with the maker for all his
liabilities to it, but reserving to itself all " securities on

hand."

A

"'

1 10

£_24witsohTO.

^^®

plaintiff,

the manager of the Cape

Town

brancli of

the London and South African Bank, prayed provisional
sentence upon a promissory note for £848. 7s., dated 4th

Febrnary, 1876, payable four months after date, made and
signed by one Durham, to and in favour of the defendant or
order, and by him indorsed in blank, of which the plaintiff

was the

legal holder.

The defendant made

affidavit that the note sued upon
the
accommodation
for
of Durham, for which the
given
was
defendant received no value whatever that the note was a
renewal of a previous note, and was indorsed by defendant
;

Durham, as was well known at the time
manager of the bank, one Jones, and as was also
within the knowledge of the plaintiff that defendant had
been credibly informed that Durham had handed over all
his assets to the bank, and had received a full and final
solely as surety for
to the then

;

discharge of

all his liabilities to

the bank, including the note

in question.
of the bank, Hewitt, made an answering
which he stated that the bill in question arose
out of a prommissory note for £2648, the proceeds of which
had been placed to defendant's credit with the tank and
drawn out upon his cheque, which note had been renewed in
part from time to time that in the agreement of compromise between Durham and the bank, it wais arranged that
the bank was to keep and realise for its account and benefit
the securities on hand, amongst which was the promissory
note sued on and also that defendant had frequently admitted his liability on the note.
A further affidavit was put in for the defendant annexing
a copy of the discharge given by the bank to Durham,

The accountant

affidavit, in

;

;

159

which was absolute in

terms, and contained no mention

its

of the note su6d upon.

Maasdorp,

contended that the bank had
by the discharge it had given to the
mater of the note.
The bank could not recover from
Durham on this note, and if defendant paid, Durham would
turn round and say there was no necessity for doing so, as
the bank had given him a discharge which included the note
for the defendant,

released the indorser

in question.
Jacobs, A.-Q. (with

him

Cole) for the plaintiff, contended

that this was not such a discharge of the

maker as would
Value had originally been given by
the bank to the defendant, who had since admitted his

release the indorser.

liability.

Db

—

If this had been an ordinary
bank suing an indorser on a promissory note which

Villiers, C.J., said

case of a

:

had come into its possession in the usual course of business,
the Court would have been bound to grant provisional
But in this case the indorser comes into Court
sentence.
and makes affidavit that this note was an accommodation
note, which he had endorsed for the accommodation of the
maker Durham, and that at the time the bank well knew
These facts have not
that this was an accommodation note.
been denied by the bank. The defendant's position as regards
the bank was therefore that of surety for Durham.
The
bank now sues the surety, and he sets up the defence that
the bank has compromised with the principal and given him

The bank

his discharge.
itself

the benefit of

in reply states that it reserved to

all securities.

But

it

does not state that

was expressly reserved, or that the defendant knew
of the compromise and consented to remain liable notwithstanding the discharge of the maker. The receipt given by
the bank to Durham says nothing about securities reserved,
Without expressing an
it is merely a discharge in full.
this note

opinion as to
.the facts

this is

what may be the

result of the principal case,

that are before the Court on affidavit shew that

not a case for provisional sentence.

Provisional sentence refused accordingly
•

costs in the cause.
fPlaintiiTa Attorneye,

Luefend»nfs

FaibbhiDge & Abderne."]
Bobak Ue Viluebs. J

Attoinej-, J.

we.
"f'"

;

costs

to

be

l*.

soiJmon?'

It^O

Patekson
Insolvency.

vs.

The Umzinto Sugae Company.

— Ordinance

No. 6,

Liquidation account.

1843,

sees.

27, 112, 113.

—Bes Judicata. —Proof of

debt.

The confirmation of a liquidation account, and plan of distribution, which on the face of it mentions a certain debt
which has been proved by a creditor, but contains no award
of dividend

to the creditor

on foot of his claim, does not

afford the defence of res judicata to an action to expunge
altogether the proof of debt made hy such alleged creditor.
i8?6.
28!

'

29!

Paterson

«s.

The

Company."

In the year 1863, the thfeii directors of the Umzinto
Sugar Company, applied to plaintiff for his assistanee to
form a company in England to take over the estates of the
colonial Company.
The plaintiff agreed to assist, and paid
to the local company £500, for which he alleged he was to

company when

receive shares in the English

company was
t e

property,

started,

started.

A

bnt the negotiations for the sale of

after considerable delay

and

litigation, fell

The local company, which was of unlimited liamade heavy calls on its shareholders to meet its

through.
bility,

engagements, the directors treating plaintiff as one of

The

its

was sequestrated as insolvent in April, 1866, but he had since been re-habilitated,
and had now a large pecuniary interest in his estate. The
company filed two proofs of debt as creditors on plaintiff's
estate, for calls on the shares placed in his name, for the sum
The plaintiff now sued that these
of £1350 and interest.
expunged,
and that it be declared
debt
should
be
proofs of
that his estate was not indebted to the Umzinto Sugar Company in any amount whatever.
The defendant, the sole remaining trustee of the company,

shareholders.

pleaded

first

plaintiff's estate

the general issue

now sought

;

then specially that one of the

expunged was embodied
and shewn in and upon the second liquidation and distribution account of- the plaintiff's insolvent estate, as framed
by the trustees thereof, and that the said account, having
laid open for inspection as by law required, and no objectiop
entered thereto, was on the 8th December, 1870, allowed and
confirmed by the Supreme Court, which confirmation arid
said proofs of debt
in

to be

161

plaintiff

still remains of full force and effect, wherefore the
was precluded from having and maintaining his

action.

And

allowance

also the defendant pleaded

that hoth the said proofs of debt were

in

i8>6.

similar terms

shewn in and upon the

and confirmed.
plaintiff replied generally.

him

Cole (with

Jacobs, A.-O. (with

JJpingfon),

appeared for the

him Buchanan),

dence was led for both sides on the merits.
accounts mentioned shewed that,

plaintiff,

for the defendant.

among

The

and
Evi-

liquidation

other creditors, the

defendant had proved upon the estate for the amount of calls
due, but that

no dividend had been awarded in the plan of

distribution on account of the debts so proved.

The

follow-

ing authorities were quoted with reference to the plea of
res judicata

:

Villiers rs.

Le

Biche, 1 Menz. 518; Nishet

&

Dickson vs. Bichardson, 1 Menz. 298 ; Storm vs. Breda and
Be Lwia, 1 Menz. 476 ; Insolvent Ordinance, No. 6, 1843.
Cur. adv. vult.
Postea (August 29),

De

Villiees, C.J., in

judgment of the

delivering the

—A

defence is set
Court, after stating the pleadings, said
the
proofs
of debt
mentioned
in
up that as the amounts
:

appear upon the face of certain liquidation accounts, and
these accounts have been confirmed by the Court, this,

amounts to res judicata as between the plaintiff and the
company, and that, therefore, the plaintiff cannot now claim
Upon this point
to have these proofs of debt expunged.

and a great many sections of the Insolvent
Ordinance have been cited. The section of the Ordinance
under which it is claimed that there has been a judgment of
" that it shall
the Court, is the 112th section, which provides
several authorities

and

may be

lawful for the trustee or trustees, after the extime appointed for the inspection of the said

piration of the

account and plan of distribution, and no objection being
entered thereto, or if any objection has been stated after the

Court has

made order thereon

as aforesaid, to apply to the

Supreme Court on motion, praying that the said plan may be
allowed and confirmed by the Court, and thereupon it shall
S.

C—Vol. VI.

M

28-

„

^9.

Paterson

fourth liquidation and distribution account, also duly allowed

The

..

«s.

The

companyf*
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18V6.
e ruary 2^.

and may be lawful for the said Court to allow and confirm
^^^ game and such allowance and confirmation shall have
;

'August

M.

^^^ Q^Qoi of a final sentence of the said Court except against
Paters^s. The such Creditors as shall afterwards be admitted by the said
""compaly?" Court in manner hereinbefore provided to prove their debts

and rank upon the said estate
distribution thereof."

Now

at

any time before the

final

here this section speaks only of

but the 113th
on to speak of the confirmation of both liquidaIt states, " That
tion account and plan of distribution.
after the confirmation and allowance of the said account and
plan of distribution, the trustees shall, upon the demand
the confirmation of the plan of distribution

;

section goes

of the said
thereto," &c.

creditors, distribute the said estate according
It is clear, therefore, that this

113th section

supposes that there has been a confirmation both of the
liquidation account and plan of distribution; and taking
this section, together with the other sections which have
been cited, it appears clear that it is not only the plan but
the account that is confirmed by the Court. But then comes
the question whether the fact that certain debts alleged to
be due from the insolvent being stated upon the account is a
sufficient judgment of the Court, to prevent the question ot
the validity of these alleged debts being opened up afterwards. I do not think it does. A sentence to be available
as res judicata must be conclusive.
The judgment of the
Court must be final. It must be for a specific amount due
and owing, as for a certain dividend adjudged to be awarded
and payable. But there is nothing final in entering a list ol
claims proved on the account, on foot of which there was no
sum specified as being payable. I think, therefore, that it
is quite competent for the plaintiff to open up the question
whether these proofs of debt were proper or not.

[On the merits, the Court held that the transaction
between the plaintiff and the company was a mere inchoate
agreement, and not sufficient to create the plaintiff a shareholder in the Umzinto Sugar Company.]

Judgment was given accordingly

for

costs.
Plaintiff's Attorneys,

Reid k Nt^phew.

C Oeleudant'd Attorneys, Fairbridge
& Arderne.

1
1

the plaintiff, with
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Hodgson
Promissory

note.

&

Co.

vs.

Nefdt.

—Preseniation. —Notarial

protest.

—

Costs.

Where, not in a hody of the note, hut in the margin, a promissory note is made payable at a particular place, in a
provisional ease against the

presentment for payment

is

maker a notarial protest of
and the costs of

not necessary,

such protest will not he allowed.
Provisional sentence was prayed against the

promissory note drawn as follows

:

—

maker

of a

is'e.

Hodgson & Co.
vs.

" Cape Town, 15tli July, 1875.
£54 Is. 5cZ.
" The twenty-fourth of December next I promise to pay
to Messrs. Hodgson & Co. or order, the sum of fifty-four
"

pounds one shilling and fivepence, value received.
" J. A. Nefdt."
" Payable at L. & S. A. Bank,

The usual notarial protest of presentment for payment
and subsequent dishonour of the note was tendered, but the
Court stated it was unnecessary.
Upington, for the plaintiff, referred to Trecothick vs. Mdwin,
1 Stark.

468; Byles onBills,\l\ih.

ed.,

pp. 88, 214.

The defendant made_default.

De

Villiees, C. J., said

:

—The

practice of the Court has

always been to hold that in actions against the maker of
a promissory note, a notarial protest is not necessary where
in the

body of the note

Where

ticular place.

it is

not made payable at any par-

a place of

payment

is

mentioned in

the margin, at the foot of the note, or after the signature, it
is

According to the pracof the Court the costs of protest in this case cannot be

considered as merely directory.

tice

allowed.

Provisional
-

sentence accordingly, with costs, excepting

costs of protest.
[Plaintiff's

Attorney, J.

Horak de

Villiehs.]

M

2

Nefdt.
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Wilhelm

vs.

Fbancis.

Arrest fimdandse causa Jurisdietionis.

—Absentee

plaintiff

and

defendant.

A

rule nisi granted

belonging

to

a

for

the arrest

of property in

non-resident, at the instance of

plaintiff, fundandee causa jurisdietionis, in

the cause
18?6.

September

Wilhelm

1.

vs.

Francis.

a

this

an

Colony

absentee

suit

where

of action arose beyond the Colony*

This was an application on behalf of one Wilhelm, residing
moneys, and
other property in the hands of Messrs. Dunell, Ebden, & Co.,
at Natal, for a rule to attach certain diamonds,

of Port Elizabeth, belonging to the respondent, Francis,

who

was not within the Jurisdiction of the Court, fundandm causa
jurisdietionis.
The cause of action arose out of certain
transactions at the diamond fields in the province of Griqualand West.
Jacobs, A.-G., for the applicant,

submitted that the Court

had frequently allowed property within the Colony, belonging
to a person absent from the Colony, to be arrested for the
purpose of "founding jurisdiction. There was no rule that
the plaintiff should be an inhabitant. A person who never
had been in the Colony might be a plaintiff in the Colony,

though

upon he might be compelled to give security
Menz. 347 j Bunel and StanVan der Plank, 3 Menz. 112. f)

if called

for costs.

bridge V.

{Hill v. Wallace, 1

The Cotjbt granted a rule .nisi, returnable next term, to
operate as an interim interdict, arresting the property of the
respondent in the possession of Messrs. Dunel, Ebden, & Co.,
a copy of the order to be served on Mr. Mitchell,
acted as Francis' agent in the Colony.*
[Applicant's Attorneys,

*

—

But

see post,

who had

Faibbridge & Arderhe.]

December

4,

1876, wheu the

iiile

nisi

was discharged.!

'Ed.

M

HornUow ys.Fotheringham, X Menz.
p. 430
Simpson, 3 Menz. 565 Story's Conflict of Laws, §§ 546
54y, 550, 574 b; 3 Surge, 1016-17
ErsJeine's Inst., h. 1, c. 19.—Ed.
t

364

;

vide

Palm

Van der Linden,

;

vs.

;

;

1C5

Faeni
Bight

of Boad.

—

vs.

Macdonald.

Prescription.

—Proof

of custom existing

lefore annexation of territory.

Where a right of road acquired hg long user

farm

in territory annexed

to the

is claimed over a
Colony within the last

it, is necessary to show that by the laws or
customs of the cowitry prior to annexation rights by
prescription could be acquired.

thirty years,

The

of the Tambookie location in the
Queenstown, sued the defendant, John Macdonald,
of the farm Rennie Vale in the same district, in the Circuit
Court for the division of Queenstown, in an action of
damages, for an interdict against obstructing a certain road
and for other purposes.
Plaintiff's summons set forth that before and at the time
of the grievances complained of the plaintiff had and still
has a right of way to pass and repass on foot and with horses,
cattle, sheep, and other animals, and with wagons and other
vehicles, from and to the village of Tylden to and from the
Tambookie location, along a certain road over the farm
Eennie Vale yet the defendant, well knowing the premises,
on^'the 10th of January last, while the plaintiff was so passing
along the said road on his way from Tylden to the location,
hindered and prevented the plaintiff from so passing, and
obliged him to turn back.
Wherefore the plaintiff prayed
judgment for £25 damages, and that it be declared that the
plaintiff and others of Her Majesty's subjects having occasion
to go to and from Tylden to the location are entitled to do
so on foot and with animals and vehicles across the said
farm; and that the defendant, by perpetual interdict, be
restrained from again obstructing the said road, and for
plaintiff Farni,

district of

;

and costs.
The defendant pleaded the general

further relief

issue,

and

also specially

denying the right of way.
tried before Mk. Justice Smith, on the 23rd
March, 1876. It was proved that this was an old road and
had been travelled by the Kafirs and others from before 1838
and that it was formerly a wagon road, but that for many

The case was

of

years

it

bad been abandoned by

travellers with vehicles,

who

"'e.

—

Maodouaid.
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a road over Bram's Nek. After several wars in
country this territory was brought under British rule in
1854. The road continued to be used by farmers on horseback and by the Kafirs passing with and without stock up to
The farm had been
the date of defendant's interference.

now used

i8?6.

September

I.

MiSJnaid.

^-^^

Kennie in 1858, and it had subsequently passed through several hands before it became defenThis was the shortest road between Tylden
dant's property.
Witnesses were called for the defendant
location.
the
and
to prove that the so-called road was only a Kafir footpath,
and had for a long period never been anything else. Judgoriginally granted to one

ment was given

for .the plaintiff, declaring the road a public

road and open for

men on

also for driving cattle

sum

of

£25

foot

and men on horseback, and
have his costs, less the

plaintiff to

;

to be deducted for costs of the defendant in dis-

proving right to wagon road.
defendant appealed.

From

this

judgment the

Cole (with him Jones), for the appellant, contended that it
had not been proved that a road at all crossed defendant's
property. A mere Kafir footpath was not a road. Dozens
of such paths might cross a farm, but they could not be said
Moreover, no road by prescription could
to be public roads.
be claimed, as British rule was only extended over the land
in question in 1854, and before that period the land did not
belong to any one.
A proper public road had been made
via Bram's Nek, and the toll on that road would be evaded
by allowing people to use this path over defendant's farm.
Jaodbs, A.-G. (with him Tenncmt), for the respondent, submitted that the making of the road via Bram's Nek did not

•

deprive the plaintiff of his right to use the road over defendant's farm, which was a shorter route.

The road given by

the judgment of the Circuit Judge was a rural survitude

within the definition given by

[Db Villibes,

C.J.

:

a dominant tenement.

—If
(

Grotius

(2, 35).

this is a servitude there

Voet, 8, 1, 2.)

Where

is

must be

the domi-

nant tenement ?]

The Tambookie location, where the plaintiff lived, would
take the place of the dominant tenement. But this was a
public road which had been used for nearly fifty years by
the general public.

[De Villibes,

C.J.

:— Can

there be such a thing in this

167
Colony as a public road by prescription ? Public roads are
those which have been defined as such by those who have
the power to declare public roads.
A via vieinalis, however,
may be reckoned among public roads. {Voet, 43, 7, 1.)]
This is a via vieinalis. The original grant of the farm
to

Eennie contained

the stipulation that

all

roads and

thoroughfares running over the land were to remaid free

and uninterrupted. This being a road or thoroughfare at
the time of the grant the defendant had no right to obstruct
The Main Eoads Act, No. 9, 1858, section 43, drew a disit.
tinction between main and divisional roads and public roads.
Cole, in reply, argued that this was not a road protected
by the original grant. It was not laid down on the diagram
of the land.

De

Villieks,

O.J.,

—This

in delivering the

judgment of the

an appeal from a decision of Mr.
Justice Smith given at the last Circuit Court held before
him at Queen's Town, in an action which the present respondent, plaintiff in the Court below, brought to have a
right of road declared over the farm of the appellant, then
A great
defendant, situated in division of Queen's Town.
many witnesses were examined at the trial to shew that for
Court,

said

:

is

upwards of thirty years from the commencement of the
action this road over the appellant's farm had been used by

and from the native location at Tylden.
After hearing that evidence the learned Judge came to the

Kafirs going to

conclusion that a right of road should be declared for foot
passengers and persons on horseback, but that no right of

wagons or other vehicles had been established.
From that judgment the defendant now appeals, and he
alleges that no right of road exists even for foot-passengers.
It is clear from the evidence that for many years prior to
the British occupation of this land the Kafirs had been in
the habit of using this road in going backwards and forwards
between the Tambookie location and Tylden ; but there has
been no evidence as to what was the custom of the country
prior to the British taking possession, or whether prior to
that time this land was the property of any individual or
not.
Evidence on these points was necessary to enable the
It might
Circuit Judge to arrive at a correct conclusion.
road for

be that under Kafir custom there could be no individual

sepfemtor

i;

i-a^iw
Maodonaw.
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I.

„—T
Farm

it belonged to the whole tribe,
°
,
,
would not be possible
to acquire a
^
^
right by advcrss user when there was no one against whom
the right could be acquired or who could have exercised his
right to prevent prescription from running.
If it had been
proved that by the then existing Kafir custom the user of
this road had been an adverse user, and a right had thereby
been acquired, it might possibly now have been open to the

holder of the land, but that

1876.

September
vs.

Macdonaid.

and that therefore

it

,

plaintiff to say

of user

by

"I

:

am

prescription,

entitled to the benefit of that right

and I

am

entitled to have that right

But by law there can be no prescription
unless there has been an adverse user. If there was no one
confirmed to me."

to prevent the using of the road there could not be a right

acquired by prescription. There was no proof that there
was any former owner of tbe land who could have prevented
a right from being acquired over it. Unless there was some
evidence to this effect the plaintiff could not recover judgment. The Court is bound to hold that the claim of prescription must begin to run only from the time when there
was some one in possession of the property who could prevent persons from trespassing upon it. It has been proved
that British occupation only commenced in 1853, so that a
period of thirty years has not elapsed since then.
It is
therefore unnecessary to go into any of the other questions

which have been raised. My own view is, that if this land
had been under British rule for longer that the period of
prescription, and the inhabitants of the location had for that
period been in the habit of going across this farm by this
road without being prevented, and there could have been
some person who could have prevented them, then they
would have acquired a right of road by prescription but it
As no right of way by
is not necessary to decide this point.
prescription has been proved, the appeal must be allowed.
The judgment of the Court below must be amended by
giving absolution from the instance, as that ought to have
been,the judgment after the evidence for the plaintiff had
been heard. It is unnecessary also to discuss the question
;

of a via vicinalis.

Appeal allowed accordingly, with costs
absolution from the instance recorded.
Appellant's Attorney,

Van Ztl.

t Kespondent'8 Attorneys, Faibbbidce & Abderke.

"|
|

;

and judgment of
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EXECUTBIX OP BeTEES
Discovery.

Where

—Promissory

fhe executrix

notes.

VS.

PiTON.

—Aeeommodation paper.

of the deceased maher of certain promis-

sory notes was sued on the promissory notes,
sentence

had been refused

and provisional

appearing that the notes

{it

were accommodation paper, and

it being uncertain from
whether the notes had heen given for the
accommodation of the plaintiff or of the d,eeeased), and

the

affidavits

pleadings were filed in the principal case, the Court refused
on motion to order the plaintiff to furnish the dates and

amounts of the several notes for which he had, on provision,
upon were renewals.

stated that the notes sued

Provisional sentence had been

prayed by Piton against

isre.

—

S6T)temb6r

the executrix of the late P. C. Beyers, for £1750, on seven

The

promissory notes made in his favour by Beyers.

case BeyersM.FUon.

was defended on the ground mainly that these were accommodation notes given for plaintiff's benefit
and provisional
sentence was refused, and the plaintiff ordered to go into the
principal case (Vide Piton vs. Executrix of Beyers, ante
3rd August, 1876, p. 128). Pleadings were filed, the defendant raising the defence of want of consideration. In one of
the affidavits used on provision, the plaintiff Piton deposed
;

some of the promissory nores frequently indorsed by
were for smaller amounts than the
notes sued upon, but from time to time as such notes were
renewed they were increased in amount by Beyers and that
the renewals were never discounted in the same bank in
which were the notes coming due and also that he, Piton,
at the request of Beyers, frequently came to Cape Town to
discount the renewals and to take up the notes about coming
due.
In another affidavit Piton deposed that he kept
memoranda of the bills indorsed by him for Beyers, and did
from time to time see that none of those bills were protested,
Defenso as to protect his name and credit with the banks.
dant's attorney requested to be furnished with the dates and
amounts of the original notes, but received no reply. The
plaintiff was thereupon served with notice to shew cause why
that

him

1>

for the said Beyers,

;

;

he should not be ordered to furnish to the defendant " the
dates and amounts of the several notes for which the notes
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now

is?6.

—

Septemier

„

,

Executrix of
Beyers M.Piton.

.

this

by plaintiff, renewals," as without
-i i
t
p
^
was impossible for the deiendant to

in suit are, as stated

1.

information

proceed to

.

it

•

i.

^

-irm
v>t-/.tcti
trial.
The affidayit of defendant s

attorney,

m

support of the application, averred that Counsel had advised
that this information was necessary for the purposes of the
defence.

Upington, for the respondent Piton, shewed cause.
application could not be supported

by any

authority.

This

There

was no Eule of Court which entitled a party to a suit to
In
apply for such particulars as were asked for here.
documents
limited
to
England inspection was generally
If a discovery
relied upon or referred to in the pleadings.
was sought it was necessary to allege a good deal more than
was contained in the affidavit filed in support of this application.
The mere allegation that defendant was advised that
certain documents in the possession of the opposite side
might be necessary as evidence was insufficient, without
shewing how the inspection could aid her case. This was
purely of the nature of a fishing application.
{Taylor on
Evidence, sees. 1588, 1592, 1599.)
Jacobs, A.-Gt., for the applicant, the executrix, stated that
the defendant was completely in the dark as to the transactions between plaintiff

and the deceased.

The

plaintiff

stated that he kept some books or memoranda, and

if

had
the

defendant could have access to them she might be able to
trace the history of the notes sued upon.
In short, the
plaintiff

was the only person who knew about the transacand deceased.

tions between himself

De

—

This application must be rean application of a very novel nature, and no
authorities have been cited in support of it.
If it had been
clear that justice would have been defeated by the absence
of the information asked for, and it was shewn how it could
have advanced the defendant's case, the application would
have been on a different footing. But there are not sufficient
reasons set forth to induce the Court to grant the motion.
Denyssen, J., and Fitzpatkick, J., concurred.
fused.

VrLLiEKS, C.J., said

:

It is

Application refused, with costs.
"1
rApplicant's Attorney, De Korte.
LKespondent'B Attorney, C. U. Pe Villiebs. J
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Queen

vs.

Philandee Jacobs.

Theft.

—Procedwe.

The conviction of an inhabitcmt of the Colony of the crime of
theft, committed in having stolen certain rough diamonds
from some person unhnown, and at some place leyond the
Colony unknown, and bringing them within the Colony
sustained.

Theft

is

a continuous crime

the physical possession

so long as the

of the

property stolen

is

in

thief.

Where a prisoner was convicted before a Circuit Court, a/nd
a/rrest of judgment was granted pending the decision of
the Supreme Court on a question of law, and the prisoner
admitted to bail, the prisoner, after the objection had been
heard and overruled, was summoned to surrender himself
at a sitting of the Supreme Court, and was thereupon
sentenced by the Judge who had presided at the trial.*

A coloured man

named Philander

Jacobs, residing at Lady-

smith, was tried at the last Circuit Court held at Eiyersdale
before Mr. Justice Fitzpatkick,

—

crime of theft.

upon an indictment

for the

three counts, the

charging the prisoner with having, on or about the 1st
July, 1871, stolen from one Johannes Petrus Nel, at i)u
Toit's Pan, beyond the boundary of the Colony, certain nine
diamonds, which diamonds he subsequently conveyed to
Ladysmith within the Colony, and thus committed the crime

month of July, he
to
the prosecutor unperson
some
stole these diamonds from
of the Colony to
boundary
the
beyond
known, at some place
the prosecutor unknown, and brought them to Ladysmith
within the Colony, and thus committed the crime of theft
there ; and thirdly, that in the said month of July, and at
some place within the Colony to the prosecutor unknown, he
stole these diamonds and carried them to Ladysmith, and
;

secondly, that in the said

thus committed the crime of theft.

—

23!

Oilmen vs

The indictment contained

first

of theft there

isire.

„

It appeared that the

* See Act No. 5, 1879, sec. 27, for the procedure since the creation of
Ed.
the Court of Appeal.

PMiander
Jacobs.
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1876.

Aagust

21.
23.
September 12.

„

Quean

vs.

Philander
Jacobs.

acpompanied his master Nel to the diamond
on a diamond-seeking expedition, in the year 1871, and
on their return home to Ladysmith, the prisoner produced
nine small rough diamonds of the yalue of ahout £60 or £80,
which he said he had picked up on the road.
These
diamonds he ultimately handed to an agent, who sent them
Some time after a dispute
to Cape Town to be realised.
occurred between Nel and this agent, and Nel laid an information against the agent for receiving stolen property knowing it to haye been stolen. As Nel was advised that the
thief should first be prosecuted, this charge was brought
prisoner had
fields

against the prisoner.

The jury returned

a verdict of not

and third counts of the indictment, and a
verdict of guilty on the second count. An objection was
taken at the trial, and before sentence judgment was arrested
on the motion of the prisoner's Counsel, on the ground that
the Court had no jurisdiction. The prisoner was released on
bail, and the point reserved was referred to the Supreme
Court for argument and decision.
guilty on the

first

Maasdorp (with him Buchanan), for the prisoner, subit was a clear principle of international law

mitted that

that persons committing crimes could only be tried in the
country in which the crime was committed. By the common

law of England, which had been adopted by the United
States, criminal offences were considered as altogether local,
and were justiciable only by the Courts of that country
where the offence was committed. (Wheaton^s International
Law, 2nd ed,, p. 230.) The jurisdiction of the Courts might
be extended by special legislation, but there was no such
legislation as would apply to this case.
The same principles
were to be found in the Eoman and the Dutch laws as were
laid down in the English and American.
The Digest
(1, 18, 3), shewed that the presses of one province would not
have jurisdiction over criminals escaping from another province.
The Code (3, 15, 1), laid down the same principle

more

clearly.

,

[The Chief Justice referred

The Ordinance

to Voet, 5, 1, 68.]

of 5th July, 1570, adopted this as a prin-

and enacted that it should apply
was necessary to know the country

ciple of international law,

to the whole empire.

It

where the property was alleged

to be stolen to ascertain the

173

Law, 2nd ed., vol. 4,
In England there had been legislation to remove
some of the difficulties which existed. Formerly if goods
were stolen at sea, the thief could not he indicted for larceny
in the county into which he might carry the stolen property.
This was rectified by 24 & 25 Vict. c. 96. (Bussell on Crimes,
4th ed., vol. ii., p. 331.) But if larceny was committed out
of the United Kingdom, though within the Queen's dominions,
the taking of the stolen property into the United Kingdom
did not make it larceny there. In Rex vs. Prowes, K. &
M. C. C. E. 349 (Bussell, vol. ii., p. 331), it was held that
a prisoner who had stolen wearing apparel in Jersey and it
was found in his possession in the county of Dorset, did not
commit larceny in Dorset ; and in Beg. v. Madge (7 Car.
& P. 29) it was held that a person who stole goods in France
could not be tried in England for the offence, though he be

lex loci {Yid6 PhilUmore's International

"ts.

p. 770).

„

found in possession of the property there (et vide Bex. vs.
& P. 665). This crime was committed in a
foreign country, and not in any division of the Colony, and
Millar, 7 Car.

no more be adjudicated upon by a colonial
Court than could crimes committed in France be punished
in England. By the Charter of Justice, sec. 30, the Supreme
Court had jurisdiction only in cases arising within the
therefore could

Colony, and there was no Act giving

it

jurisdiction over

committed beyond the Colony except the imperial
statute 26 & 27 Vict. c. 35, and that statute was not appli-

offences

cable to a case like the present.

—

According to Matthseus (de Grim.,
[De ViLLiEES, C.J.
18, 20, 8, 2), where a person commits a crime in one part of
Holland he must be tried before the judge of the district
but where an incola goes beyond that part and committed a
crime and then returned, the rule is different. Was the
:

prisoner an incola

.?]

Yes ; it appeared that he formerly resided at Ladysmith,
and after accompanying Nel to the Diamond Fields, he
returned to Ladysmith.
Jacobs, A.-Cr., for the Crown, supported the conviction.
According to our law, theft was a continuous crime, and by
bringing the stolen property into the Colony the crime had
been committed in the Colony, and therefore cognizable by
As the crime was thus committed in
the colonial Courts.
the Colony the authorities cited did not apply.

The Scotch

—

0u66Il

^3.

US.

rhiiandM

174
:s»6.

August

21.
23.
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Queen
I

law, which was

vs.

Jacobs.

in accord with our

law than was the
those relied

In Alison's Practice of Criminal
Law (vol. ii., pp. 77, 78) theft was held to be a continuous
crime as regarded property removed from England to Scot-

upon

Philander

more

English, contained principles differing from
for the

prisoner.

land.

[FiTZPATBioK, J.

:

—Was that before or after the Union

?]

There have
been' several cases tried in this Court, the last of which was
Beg. vs. Harding, for the theft of diamonds in Griqualand
West.
[Cole, as amicus Curise, stated he defended Harding, and
that he did not take the objection to jurisdiction, lest the
prisoner should be handed over to the Griqualand West
authorities, and he preferred being tried in this Court.]
There was a case tried at Colesberg of Reg, vs. Andries,
in which the then Attorney-General, Mr. Porter, indicted
and also the case of Beg. vs. Cassiem, in this Court in
November, 1857, where the prisoner was tried for a crime
committed on the high seas, and convicted. Before the
annexation of British Kaffraria there had been similar cases
frequently tried there. In England even it was held that
theft was a continuous crime.
(Bussell, vol. ii,, p. 328.)
"
Maasdorp, in reply, said the use of the term " continuous
begged the whole question. The only authority quoted on
the other side was from the Scotch law, and that did not
apply, as there the crime was not committed out of the
United Kingdom. For a crime to be continuous it must be
continuous in the character in which it was commenced.
For instance, a marriage might be legal in the country where
it was solemnized, while it would be bigainous elsewhere, and
a crime would not be committed by the parties afterwards
removing to the country where the marriage was illegal.
The theft might have been committed in a barbarous
country, in which the law of the land was the good old
rule " that he shall take who has the power, and he shall
This was after the union of the kingdoms.

keep who can."
Jacobs, A.-G., referred the

Cur. adv. vult.
Postea (August 23),-

Court to 2 Hume, 54.

175

De

YiLLrEBS,

C.J.,

in

delivering the judgment

of the

Court, after staing the particulars of the indictment, said:

was admitted by the prisoner's Counsel that the eTidence
shews that the prisoner was an inhabitant of this Colony, and
that he had gone from this Colony to the Diamond Fields,
and had since returned; so that the theft, if there was one,
was committed by an incola of this country. The case was
very ably argued on behalf of the prisoner and if the question was simply whether the Courts of this Colony had any
jurisdiction to try crimes committed in other countries, I can
say this much, that after hearing the argument very great
doubt has been thrown on my mind whether they had the
power to inflict any punishment in other words, I have
great doubts whether the Courts of this Colony have any
power to punish crimes committed entirely in another counIf the case had rested on this point I should, as at
try.
present advised, have inclined to the opinion that they had
not any such jurisdiction. But the real issue here depends
rather on the definition of the crime of theft than on a

It

;

—

question of jurisdiction. All the authorities quoted
Scotch,
.theft is

Eoman, and Dutch

—recognise

—English,

the principle that

a continuous crime so long as the property

physical possession of the thief
far as to

say that every

:

is

in the

and some authorities go

moment

that the

English Courts of

Law

so

thief retains

physical possession of the property he commits a theft.

The

held this doctrine, but they stopped

short at the point where the crime

was committed in a foreign

country and the goods were brought into England. The
English Courts have held that in such cases they had no

There seems some inconsistency in this. The
Scotch Courts have not stopped there, for they have held
that where some horses had been stolen in England and had
been brought into Scotland, the prisoners could be tried in
Scotland.
In this Colony the question has never been
raised ; but the practice haS been that where prisoners have
committed thefts beyond the Colony, and had brought the

jurisdiction.

them in the Colony.
by the Attorney-General, and

stolen property into the Colony, to try

Several cases were mentioned

especially the case of Andries, tried thirty-three years ago at
Colesberg before Mr. Justice Menzies. That eminent Judge
accepted a verdict of guilty of theft in this case, where the

prisoner had

stolen

is'e.

—

some horses beyond the border and

^^
^^

—"

23!

^^'

Phulnder
'^°
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brought them into the Colony, and he found no

i8?6.

"

23.'

—
Philander
Jacobs.

sentencing the prisoner.

Taking

diflSculty in

these authorities to-

all

gather, and taking into consideration the fact that in this

country the universal practice has been to try such persons
for theft when the stolen property was found in their possession within the Colony, I think this Court would be justified
in holding that the crime of the prisoner, Philander Jacobs,

Of course there

is

punishable by the Courts of this Colony.

is

the difficulty which has been ably urged by Mr. Maasdorp,

that

if

the country where the theft was committed was not

specified, the

Court could not

tell

whether

it

ought to

recognise the unlawful taking of the property as a theft,

pointed out where the
crime was committed the Court cannot come to the conclusion that the laws of the country whence the articles were
But this
taken recognised as theft their unlawful taking.
difficulty has been removed, as the jury, by returning a
verdict of guilty on the second count, have found as a fact
that the diamonds were wrongfully and unlawfully stolen in
some country beyond the boundaries of the Colony. This
that as no special place has been

was a question of fact of the existence of a foreign law upon
which the jury would be justified in expressing an opinion.

The jury have found

that as a fact in the country, whatever

country it might be, where the diamonds were taken, taking
of the diamonds was a theft ; and being a theft there the
bringing of the diamonds into this Colony was also a theft in
this Colony.
Under these circumstances the Court must
hold that the conviction upon the second count of the inis good.
I do not, however, express any opinion as
what the judgment of the Court would have been if the
prisoner had been a foreigner altogether, instead of being an
inhabitant of this Colony. The fact that the prisoner was
an inoola of this country is a very important element in the
case, as bearing upon the continuousness of the theft and

dictment
to

the jurisdiction of the Courts of the Colony.

The

conviction

must be confirmed.
Jacobs, A.-O., stated that the prisoner

was on bail and had

The question arose whether he should
be sentenced by the Supreme Court or by the Circuit
not been sentenced.
Court.

De

Villiees, C.J.

:

—The prisoner

the Judge before whorii

he was

must be sentenced by
There will be an

tried.

177
order of Court that the prisoner appear before this Court to
receive sentence

on the 12th of September next.

prisoner,

who had been summoned

Jacobs,

to appear, surren-

dered to his bail in the Supreme Court, and was sentenced

by Mr. Justice Fitzpatbick to six months imprisonment
with hard labour.
[Prijooer's Attorney,

S.

C.-VOL. VI.

^'s'-jj

to'iLbeJ^ia

Qupen lis,
pwiander

Postea (September 12),

The

.„'

g^

Tiram.]

>^

SUPEEME COURT REPORTS.
1876.
VOL.
Shaw

vs.

The

Divisional

Divisional Coimcil.

Council

IV.
of

Clanwilliam.*

H

—Act

E^

—Loss

No. 4,

A

PAET

YI.

of property qualification.
1865, sees. 13, 58

^^

>*^

%
5

Divisional Council has no power, rnider Act No. 4 of 1865,
to declare the seat of one of its members vacant, on the

ground that he -.ceased, after his election and admission as
a member, to possess the property qualification required by
the 13th section

of the Act.

This was an application calling upon the respondents, the
Council of Clanwilliam, to shew cause why a

1876.

August

1.

Divisional

certain resolution of the said Council, passed

on the 10th
day of June, 1876, declaring the seat of the said applicant
vacant, should not be declared to be illegal and of no effect,
and why the said applicant should not be declared to be
entitled" to take his
and to vote at such
It was proved on
by the respondents,
,

seat at the meetings of the said Council,

meetings.
behalf of the applicant, and not denied

by a resolution of a majority of the
members of the Divisional Council present on the 10th of
July, 1876, the applicant's seat had been declared vacant, on
the ground that subsequent to his election and admission as
a

that

member he ceased to possess the property qualification
by the 13th section of Act No. 4, of 1865.

required

Upington, for the applicant, contended that the Divisional

Coram Denybsen,

J.,

and Fitzpatrick,

J.

N

2

Shaw

vs.

I>ivi>:ienal

<'ouncil ot'

GlaawilUam.
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The 58th
manner in which

Council had acted without any legal authority.

18)6.

August

1.

Shaw vs.
Divisional
Council of

Clanwilliam.

section of Act No. 4, 1865, provided for the

vacancies

might

and the loss of property
was not named as one of the

be created,

qualification after election

causes for creating a vacancy.

If a duly qualified person

was properly elected a member of the Council, the loss of
property qualification did not compel him to vacate his seat.
The forfeiture of a seat was a penalty, and the clause should
therefore be strictly construed, and if there was any doubt
on the subject

should be given in favour of the

it

member

retaining his seat.

Buchanan,

13th section
and submitted that as no

for the respondents, referred to the

of the Divisional Councils Act,

person was eligible to be elected
certain

member

amount

who

not

did

possess a

of property within the division,

was not qualified

when

a

he
was no longer qualified to retain his seat. The voters were
entitled to be represented by persons properly qualified, and
when not so represented they were entitled to redress.
{Rauhenheimer vs. Bland and Divisional Oouneil of Biversdale, Buch. Eeports, 1874. 140.)
of the Council

to be elected

U]oington, in reply, referred to the 8th section of Act
No. 18, 1874, to shew that where there was a somewhat
similar casus omissus in the Constitution Ordinance, it was
considered necessary to remedy it by Act of Parliament.

—

Dentssen, J., said
I have no doubt upon the subject.
seems perfectly clear that the Legislature intended that
:

It

persons elected to be members of Divisional Councils should
be possessed of a certain property qualification, but it is
equally clear that
provision for

the

members

Legislature

has

not

seats should they dispose of their property.

defect in the Act

it

made

any

of Divisional Councils vacating their
If that is a

must be remedied by the Legislature.

This Court can only interpret the laws as they exist, it
cannot legislate. No such provision existing in the Act,
it follows that the Divisional Council was wrong in declaring
the seat of Mr.

Shaw

vacant.

JFiTZPATKiCK, J., concurred.

Application granted accordingly, with costs.
rPlaintiffa Attorney,

Moons.

LKcspondenta' Attorney,

l

Van Ztl.J
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Lint, Curatob of Doman,

Zipp.

vs.

Oral evidence for the interpretation of Wills.

and fideicommissary

—Direct

substitution.

Oral evidence not admissille for the interpretation of a clause
in a will whereby the testatrix " nominated and appointed
her son

to be

her

sole

and universal

heir,

and on

his death

his lawful descendants by representation."

The true meaning of such a clause

is,

that in case the son dies

before the testatrix, his descendants are to take his place

as her heirs,

but in

case

he survives

succeeds as her heir, unburthened with

the

testatrix he

a fideicommissum

in favour of his children or other descendants.

This was an action brought by the curator ad litem of the
minora Doman, against their mother and stepfather, for the
purpose of setting aside the transfer of a farm named

Lint, Curator

" Steenwerp," situated in the division of Piquetberg.

of iJoman,
Zipp.

It

appeared that in the year 1844, a woman named Aletta
Burger, having an illegitimate son named Nicolaas Doman,
made a will whereby she " nominated and appointed her said
son to be her sole and universal heir, and on his death his

by representation, and such to the whole
which shall be left at her death." In 1862 she
made a codicil, the object of which was to make certain
provisions for an uncle who had shewn her much kindness
during her life, and in which she recites that her son
Nicolaas Doman, " who after her death will become the full
Stern werp,' " voluntarily conproprietor of her said farm
In 1865
sented to the provisions in favour of her uncle.
she died, and her executor thereafter transferred the farm
" Steenwerp " to her son
the deed of transfer reciting that
she had by her codicil bequeathed the farm to her son. Her
son, Nicolaas Doman, died in 1874, leaving a widow and three
lawful descendants
of her estate

'

—

children.

The widow took out

letters of administration as

the executrix of his estate, and subsequently married the

defendant Zipp.

by De Lint as

The three

children,

their curator

ad

cancellation of the transfer, on the

who were represented
now claimed the

litem,

ground that under the

18?6.

August 8.
» 10.
vs.
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Lint, Curator

Pnman, vs,
zipp.

Doman had no more

than a

interest in the

life

8.

'°-

01

Nicolaas

T^[]\

August

and that

farm,

after

death

his

it

ought to have

been

transferred to them.
-

,

_

After the pleadings had been read, the
of transfer, letters of appointment,

put

in,

and

^

.

,

will, codicil,

^

,

deed

and correspondence were

plaintiff's case closed.

Upington (with him Jones), for the

defendant, claimed

absolution from the instance, on the ground that the facts

proved by the deed of

transfer

from

varied

the

facts

pleaded.

The Coukt,

after hearing Counsel, refused absolution.

Upington, for the defendant, contended that by the will

and

codicil,

taken together, there was an absolute estate in

the property conferred upon Nicolaas

Doman. The policy
hampered with

of the law was that estates should not be

;
and the words of the testatrix should therefore
be construed, if possible, in favour of giving an absolute
estate to the heir named in the will.
Counsel proposed to

limitations

lead extrinsic evidence to shew that this was the intention
of the testatrix, and that the father of the minors,

in reality the plaintiff, had

{Wigram on
Spencer,

2,

made admissions

who was

to that effect.

Disoovery, 3rd ed., pp. 14, 65, 88
Bagsliaw vs.
574 ; PoeocJc vs. Bishop of Lincoln, 3, B.
;

&

Atk.,

Bing.,27.)
Jacobs, A.-G. (with

claim

to

call

him

extrinsic

ambiguity in the

Cole), for the plaintiff,

evidence,

The

will.

will

as

there

real

must be read alone and

The intention

not explained by the codicil.

opposed the

was no

of the testator

could be gathered from a construction of the words of the

and these gave Doman only a life interest. (Jarman
ed., p. 495, and SmitJ), vs. Fitzgerald and Barley
vs. Martin, p. 496-7
Langston vs. Langston, 2, Clark &
Fin., 240
Barter vs. Barter, 3, L. K., Prob. and Div., 11.)
will,

on Wills, 3rd

;

;

Upington cited further Jarman on Wills, ch. 15
on Evidence,

De

j

Taylor

sec. 131.

Villieks, C.J., said:

cannot be admitted.

There

—In

this case

parole

evidence

no such ambiguity in the will
or in the codicil as to justify the Court in receiving it.
This is more a qiestion of construction.
It may be true
is

183
tliat

there

is

extrinsic

a diflSculty ia construing the different clauses

but that

of the will,

evidence.

is

The

principles of law which regulate

The

the construction of wills are against such a procedure.
doctrine if extended to its full length might lead

the

to

introduction of evidence in cases where there was no real

As

difficulty.

to the merits, the

Court will take time to

consider its judgment.

-

Postea (August 10),

Db

Villieks, O.J., in giving judgment, after reciting the

facts, said

to decide

the

:—The

is,

what

.

simple question which the Court has
is

now

the proper construction of the clause of

will already referred

to,

clause is obscure or doubtful,

and, if the meaning of the
whether any light is thrown,

upon it by the codicil ? Under the will Nicolaas Doman
was appointed sole and universal heir, and on his death his
lawful descendants by representation.
This must mean one
of two things.
Either Nicolaas Doman is to take a life
interest only, and is bound aS fiduciary heir to restore the
or he is to take the
estate, on his death, to his descendants
estate unburthened in case of his surviving the testatrix, but
in case of his dying before her, his children are to take his
A great deal of argument has been
place as her heirs.
expended, and numerous cases have been cited from English;

Law,

for the

purpose of ascertaining the real intention of the

in my opinion, the decision of this case
depends upon the most elementary principles of our own
law.
It is well known that the horror which the Eomans
testatrix;

but,

entertained for the notion of dying without an heir, led
to the practice of naming one or more persons in their

them
wills!

as heir or heirs in case the, instituted heir should refuse or

be unable

to

take

recognised by the

his

"'s-

not a reason for the admission of

inheritance.

Eoman Law

as well as

This practice was

by the Dutch Law
But besides this

under the name of suhstitutio vulgaris.
mode of directly substituting an heir, in case of the failure
of the substituted heir a testator might also institute an heir
on condition that after a certain time or after the death of
the heir the inheritance shall go to another person,

by way

In the latter case a
of the heir thus
favour
in
fideiGommissum would be created
of substitution for the instituted heir.

io'.

..

Lint,

curator

zipp-
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substituted, and the instituted heir

An^nst
..

Lint, Curator

zipp.'

would not be entitled to

the enjoyment of the inheritance for a longer period than

10.

'

that which was provided for by the
in the present

Now the

•will.

case, if difficulty there

difficulty

be, is to ascertain

whether the testatrix intended to substitute' the children of
Doman) only in case of his dying before
her, or whether she intended that he should be merely a
fiduciary heir, subject to the burthen of a fideiaommissum
in faTour of his children.
The English cases throw very
little light upon this question, nor is it to be expected that
they should, considering the vast difference between the Law
of England and the Law of this Colony in regard to the
matters now under discussion. But if the Civil Law
authorities had been consulted, more especially that mine of
the heir (MIcolaas

legal lore

known

as

Voet's

Commentaries,

all

doubts as to

the proper decision of this case would have been removed.

The title in Voet De Usufruetu," (7, 1) would have clearly
shewn that this is not a case in which the instituted heir has
''

a mere

life interest or usufruct ; and the title on the Senatus
Consuttum Trehellianum would have shewn that no fideiGommissum has been created. Nay more, in the title oi;i
" Substitutions," (28, 6) simple rules are laid down for the

construction of wills, to meet cases of doubt or difficulty
exactly like the present. Thus in one passage (28, 6, 3),
Voet says: " 8ubstitutio alia direeta est, alia obliqua seu
fideicommissiaria, videturque in duhio ilia facienda substitutionis interpretatio, ut

intelligatur

;

cum

magis direeta quam fideicommissaria
,quam minims gravandus

heres in dbscuris

This passage alone affords a clue for the proper
construction of the clause of the will now under considera-

sit."

It clearly shews that in cases of doubt or obscurity,
that construction should be adopted which imposes the least
tion.

burthen on the instituted

heir.

It fully confirms the view

which I frequently expressed in the course of the argument,
that where a person is instituted as heir, a clear expression
is required to deprive him of, or
diminish his rights as such heir, and that if other persona

of the testator's intention
are mentioned as heirs

upon

his death, the fair construction

that they are to be the heirs only in case he dies before
But if the words of the will in the present
the testator.

is

case are ambiguous, all doubt as to their

by the

codicil.

meaning

is

removed
mere

It is true that the codicil contains a

185

made by the

recital of a disposition as previously
this recital

tion

may

of such prior disposition

The

ambiguous.

codicil clearly refers

could not be the full proprietor

is

life

that, in

if

to Nicolaas

opinion, Nicolaas

Doman

farm Steenwerp, and he
under the will he took

interest in the estate of the testatrix.

my

but

terms are themselves

if its

Es the future full proprietor of the

only a

will,

properly guide the Court in the construe-

Doman was

The

result

entitled,

upon

whole of the inheritance
left by her, free and unencumbered, and his children or
descendants had no other rights under the will than such as
would have accrued to them as substituted heirs in case of
their father dying before the testatrix. The plaintiff therefore
is not entitled to the relief prayed for, and the judgment of
As this action was
the Court must be for the defendant.
brought with the approval of the master, and as it raised an
important question relating to the construction of a will, the
costs of the action must be borne by the estate of the
his surviving the testatrix, to the

testatrix.

Dentssen,

said

J.,

will itself I see

:

—

I

am

of the

no ambiguity.

same opinion.

The

In the

object of the testator

was simply to provide for the contingency that in case the
son was dead and unable to take, then that the children
The codicil does not
should be substituted in his stead.
The object of the codicil was
contradict this construction.
In my opinion, by the
make provision for the uncle.
terms of the will the son became the sole and universal
to

heir.

FiTZPATBioK,

J.,

concurred.

Judgment accordingly

for the defendant

out of the estate.
1
De VituERS.
Eairbhidge & AkUehne.J

rPlalntifis' Attorney, C. C.

LDefendant's Attorneys,

;

costs to

come

ists.
"•

lo-

[Lim, ourator
zipp-'
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Standard Bank

vs.

Liquidators of Cobb

&

Co.

Liquidation.—Advances hy Directors of a Company.

The Directors of a Company now in liquidation allowed to
rank for advances made bond fide hy them to the Company,
concurrently with the other creditors of the Company,

A

joint stock Company was started under the title of
" ^°^^ ^^^ Company," with a capital of £10,000, for the
standlriBank
««• Liquii^tors purpose of convoying passengers,
&c., between Port Eliza'^'^^-

The Company was constibeth and the Diamond Fields.
tuted and duly registered under the Joint Stock Companies
Limited Liability Act of 1861, and in the deed of settlement
it was provided that the Company should stop and cease to
The Company

exist should its entire capital be lost.

at

and paid a dividend to its shareholders.
In 1873 an unsuccessful attempt was made to increase the capital of the Company, and at the end of 1873
it was found that owing to severe drought and other causes
there had been a loss of £2,700 on the year's operations.
As the causes of loss were considered of a temporary nature,
the Company continued its operations, and it became necessary to borrow money, which was done by discounting the
first

was

fairly successful,

The losses increasing,
Company stopped payment in July, 1874, but as the
services of the Company were of public benefit, and it was
hoped that assistance would be given, the Company con-

personal acceptances of the Directors.
the

tinued operations, though placed under private liquidation.

At length a judgment being obtained against
placed under liquidation

in

terms

of

the

it,

Act.

was

it

The

Liquidators disposed of the assets, which realised nett a
sum of £7,371, against liabilities amounting to nearly

£17,000, or giving a dividend of seven shillings and nine
pence in the pound.

The applicant objected

to the plan

of distribution,

by

which the Liquidators had awarded on certain claims an
equal dividend to that awarded upon the claim of the Bank,
on the ground that these claims represented advances made
by the Directors without the consent of the shareholders,
and at a time when, by reason of

its loss,

the entire capital

187
of the

Company had

ceased to exist

made upon

the said advances were

and that consequently

;

dividend being paid thereon until the other creditors of the

Company had

hei-n paid in full.

Several affidavits were

filed,

from which

it

was evident that

the Directors had acted iond fide, and that the money raised
had been applied for the benefit of the Company.
It was

not clear

when

the whole of the debt to the

curred, but apparently

Jacobs, A.-G. (with

it

was

him

after difficulties

Cole), for the

Bank was
had

in-

arisen.

Standard Bank, ap-

peared to support the objections to the plan of distribution.

Buchanan (with him Jpnes), for the Liquidators, prayed to
have the objections expunged, and the Liquidators' report and
accounts confirmed.

—

Db Villiees, C.J.
The Court is of opinion that it has
been proved that the shareholders acquiesced in the course
pursued by the Directors, and that the money raised by them
:

is".
"

the sole responsibility of

and as the claim of the Bank had arisen prior
such advances, the applicant (the Bank) objected to any

the Directors
to

;

has been applied to the legitimate business of the Company.
entitled to rank concurrently with the

They are therefore

other creditors in the distribution of the assets.

The evidence

on some points is very obscure, but there is nothing to impeach the hond fides of the Directors. The objections must
be overruled with costs.
Objections disallowed accordingly, with costs ; and the
report and plan of distribution of the Liquidators confirmed.
r Applicant's Attorneys, Beid & Nephew.
]
LKespoudents' Attorneys, 1' airbridge & Ardehke.J

vs.

uquidators
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Pate
Rule of Court No.

2,

vs.

Ferguson.

of 7th August, 1874

Jurisdiction.

—

Edictal citation.—

Practice.

under the 2nd Bule of Court of 7th August,
1874, for a single Judge in Chambers out of vacation, to

It is not competent,

order a process of edictal citation to issue, and to direct
Such order can he
the mode in which it is to he served.

made

only hy the Supreme Court or Eastern Districts'

Court.

not subject to the jurisdiction of the Court he
sued hy ediotal citation, unless jurisdiction has been first

Can a person

founded, hy attachment or otherwise ?

The

1876.

October

petition of the plaintiff, verified

by

[Not decided.]
affidavit, set forth

3<!.

November

20.

Pate vs.
Ferguson.

that he was desirous of bringing an action of damages for
£500 against the defendant, a merchant residing at Kim-

and illegal seizure
and detention of luggage, and consequent detention of
plaintiff, who was proceeding to Europe by mail steamer
and that as defendant was domiciled beyond the jurisdiction
of the Court, it was necessary that the plaintiff should
obtain leave to sue the defendant by edictal citation, which
he prayed might be allowed to issue, subject to such conditions as might seem necessary.
The petition was presented to Mr. Justice Fitzpateick
at Chambers, on the 23rd October, who granted an order as
prayed, service to be personal upon the defendant, and
returnable on the 20th November.
berley, in Griqualand West, for wrongful

Cole, for the plaintiff,

on the return day, proved personal

service of the edictal citation, and as no appearance had

been entered, prayed the benefit of the default, and asked
leave to

file

interdict.

Jacobs, A.-G., for the defendant, appeared to object to the

jurisdiction of the Court.

Cole objected to Counsel being allowed to appear, unless

power

to

defend was

filed

in the ordinary way.

Unl'?'"^

189
appearance was entered, the Attorney-General could be heard
1
y-Y
only as amicus Uunse.
•

.

•

—

De Villiees, C.J. Appearance is frequently allowed
without warrant to defend being filed where it is for the
purpose of taking a preliminary objection, such as short
seryice, or the like.
:

Jacobs, A.-G., said the principal objection he had to make
was founded on the fact that the edictal citation had not
been preceded by attachment. The petition shewed that
the defendant was domiciled out of the jurisdictioji of the
Court, and nothing had been done to make him subject to its

jurisdiction.

\

Cole pointed out that the action was founded on a tort

committed in the Colony, but that the defendant had
before process could be served

upon him.

left

Edictal citation

had been allowed in cases where a wife, living in the Colony,
sued her husband who had left her here. In this case there
had been personal service, and defendant was represented by
Counsel.

he had another objection. The order
had been made by one Judge sitting
alone in Chambers.
By the 2nd Eule of Court, of 7th
August, 1874 (Tennanfs Rules, p. 44, n. 1), the application
should be made either to the Supreme Court or to the
Eastern Districts' Court. Vacation expired on the 15th
October (Tennant's Rules, p. 38), and the order in this case
was issued on the 23rd October, so that it could not be
contended that the one Judge exercised the powers of the
Jacobs, A.-G., said

for the citation to issue

Court, under Act No. 23, 1875, sec.

1.

Cole said this latter objection took

was not prepared to meet

him by surprise, and he

it.

—

Both the Chief Justice and myself
were under a false impression with reference to this order.
We thought that when it was made the vacation was still
FiTZPATEicK, J.

:

continuing.
]>E

ViLLiEKS,

C.J.

:

—This

objection

is

fatal,

and the

In the meantime the plaintiff

must be refused.
ought to consider the further objection which has been raised
The Court does not express any
as to want of jurisdiction.
application

opinion upon

it.

i^eOctober 23.

November

2U

Pdte vs.
Ferguson.
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Jacobs, A.-O., asked for costs of appearance.

1876.

October

23.

November

The defendant was not

Cole objected.

20.

Pate vs.
FurgusoQ.

The

before the Court.

CotrET allowed the costs of appearance.

Application refused accordingly, with costs.
[Plaintiff's Attorney,

BuissiNNE.]

Chabaud and Son
Arbitration.

Where

it

vs.

— Waiver of

&

Mackie, Dunn,

objections by taJcing

was alleged but denied

Co.

up award.

that irregularities

had

been

committed and evidence heard ex parte, but such irregularities were not objected to, and the alleged injured party
took

up

the

award and paid the arbitrator's fees,
to set aside the award on the ground of

Court refused

the

the

said alleged irregularities.

Accounts and matters in dispute between the

1876.

November

20.

ChabauU & Son
vs.

Mackie,

Dunn, & Co.

plaintiffs

and

the defendants had been by them referred to the final

arbitrament and award of a barrister, Mr. Eoss-Johnson.
After inquiry the arbitrator found £354 2s. 4:d. to be due by
defendants to the

The

plaintiffs

plaintiffs,

now moved

to

and made his award accordingly.
make the award a rule of Court,

which the defendants opposed.
Jacobs, A.-G., for the defendants, contended that the award
ought to be set aside, first, because some evidence had been
heard ex parte; secondly, because the arbitrator had misunderstood his duties and had gone beyond them; and
thirdly, because he had closed the hearing of the case
prematurely, before the defendants had finished their case.
(Russell on Arbitration, 2nd ed., p. 188 Gladwin vs. Chilcote,
;

9,

DowL, 560.)*
The affidavits

filed were very voluminous and directly
The defendants alleged that meetings had
been held and evidence admitted, of which they had received
no notice; that the arbitrator had allowed some items of

contradictory.

* See Biynall vs. Gale, 2

M.

&

G. 830

;

and Dohson

vs.

Qroves 6 Q.B. 637.
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account twice over, while he had omitted others altogether ;
i8«.
°'
and that he had closed the hearing before all defendants' , °^^!!L.'
Ohabaud & Son
witnesses had been called.
vs. Mackie,
The plaintiffs denied the M.Mackie';
Dann, & Co.
existence ot any irregularity, and alleged that the arbitrator
had all the necessary evidence and accounts submitted to
him. Moreover, that with full knowledge of all the circumstances, the defendants had taken up the award and paid the
arbitrator his fees

and no objection was taken until

;

after

the arbitrator had left the Colony.
Gole

him

(with

TJ'pington), for

the plaintiffs, contended

the objections taken were unfounded, and had been
waived by the taking up of the award. They prayed that

that

the award should be

De

Villiees,

made

C.J.

:

a rule of Court.

— The

parties

in

this

case selected

Mr. Eoss-Johnson as their arbitrator, and' referred to his
decision the matters in dispute between them.
The arbitrator heard the case and made his award, and the defendants
took up that award and paid the arbitrator his fees.

was given by the

plaintiffs that

Notice
they would move to make

the award a rule of Court, and no objection was
behalf of the
arbitrator

defendants until

tion

materials before

'

of the

The Court can

was not obtainable in the Colony.

now only judge from the
this award is to be made

made on

after the evidence

it,

whether or not

As to the objecfounded on the irregularities committed by the arbitrator,
a rule of Court.

am not prepared to say that none exist, though at the
same time the evidence on the subject is very conflicting.
But we have this material and important fact, that after they
were alleged to have been committed the award was taken
up by the defendants. Can they now come' and take objecAt any rate their taking up
tion to these irregularities ?
I

the award is sufficient to justify us in deciding that there is
no such evidence of irregularity before the Court as to make

the award null and void.

Besides, the presumption should

rather be in favour of the regularity than of the irregularity
I might go further, and say it is a
of the proceedings.

question whether

adoption and

the taking up of the award was not an

ratification of the acts of the arbitrator.

As

to

the other objections, there is no such glaring mistake on the
It was
face of the award as to cause the Court to interfere.

within the scope of the submission to find a

sum due by

the

192
,

i»»6-

—

November
vs.

20.

Maekie,

defendants, and the arbitrator might have tak^n a lump sum
.,
,
,
t
ji
I am not tbereiore
instead of going into every detail.
'

.

.

.

clearly satisfied that the

amount awarded

the onus of proof to shew that
defendants.

"\Ve

j?

,

it is

is

and
upon the

a mistake,

a mistake

is

have therefore no option but to make the

award a rule of Court.
Ordered accordingly, with
rPlaintiffs' Attorneys,

costs.

Fairbkidge & Akderne."!
Ueid & Xephew.
J

[_DefondaQt3' Attorneys,

PRktek

Boad
Where

:

property

the

in.

vs.

Phillip.

—Adjoining proprietors. —Private road.

owner of land makes a road over it and sells and
lots loimded hy the road ivith the inten-

transfers certain
tion, as

found hy

the Court, of not retaining the owner-

ship of the soil of the roadlmt of vesting it in the purchasers
of such lots, the ownership of the land thus bought on
either side extends to the middle of the road.

If no servitude is reserved in favour of any land not adjoining
the road, any person who hecomes the proprietor of all the
lots

adjoining the roads hecomes the proprietor of the soil
may close the road.

of the road, and

This was an action to have certain rights of road between

18»6.

November
Forter

23.

vs.

Phillip.

the parties declared, and for an interdict.

The declaration set forth that the plaintiff and defendant
were now respectively proprietors of certain divided portions
of the estate " Wolmunster," situated in the village of
Mowbray, which estate was many years ago subdivided and,
sold in lots to various purchasers

and that upon such subbeing made certain roads and avenues were laid
down and reserved for the use of the s.everal purchasers of
;

division

lots.
That lot No. 24, being the remaining extent,
part of defendant's pro[ierty, was sold and transferred
subject to the condition that the several roads were to

the said

now

remain common to
No. 24.

That the

all

the lots so far as they extended to lot
proprietor of certain of the

plaintiff, as
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subdivided lots, was entitled amongst other things to the use
of a cross road leading from an avenue on the right hand
side of the property to

an avenue on the

left hand side ; but
allow the plaintiff access
thereto, and had enclosed and fenced it off.
Therefore the
plaintiff prayed a declaration of his right to use the said

that the defendant refused

to

and an interdict restraining the defendant from again
it.
And further, that by the terms and conditions of the several deeds of transfer the two avenues on the
property were reserved for the common use of the several proprietors, and that one of the said avenues was common to the
plaintiff and defendant but the defendant claimed the said
avenue as his sole property, and had topped and cut down
the trees thereof as if the same belonged to him exclusively.
Wherefore the plaintiff prayed a declaration of rights and
a perpetual interdict in respect thereof; and also prayed
further and other relief.
road,

obstructing

;

The defendant pleaded the general
The plan used at the original sale

issue.

of the subdivisions, to-

gether with the subsequent transfers, and the correspondence

between the parties, was put in. The parties were examined,
was also a Government land surveyor. It was shown that
the defendant had the full extent of land mentioned in his
titles and represented by his diagrams, excluding both the
cross road and the avenue.
The defendant had become the
proprietor of all the lots on both sides of the cross road, and
no part of the plaintiff's property abutted, on that road.
The defendant had enclosed this cross road, and allowed no
access to it.
The avenue consisted of two rows of fine old
fir trees, leaving a drive twenty feet wide between the rows
ftf trees.
According to the plan and diagrams, the land of
the plaintiff and defendant respectively did not come within
three feet of the outside of the row of trees, the total width
as

A tree
between the two properties being twenty-six feet.
had fallen on the side nearest to plaintiff's property, and he
cut and removed the wood.
The defendant objected to his
so doing, and claimed the whole avenue as his exclusive
property, and also claimed the right to cut the trees and to
take the wood growing on both sides of the avenue.
him Janes),
was intended

Cole (with
cross road

for the plaintiff,
'

S.O.— Vol. VI.

contended that the

to be reserved for the use of the

isve.

—
"

'

PblSpf'
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-whole of the proprietors of the estate,

i8?6.

—

„
Porter

'

vt:^

Phillip.

and th&t the'

defen^'

The
dant had taken transfer snbi'ect to this condition.
i
p i p
t
i
avenue was altogether outside of defendant s property, and
he had no right to interfere with any portion of it, beyond
using a right of passage through it from the high road to his
'

property, lot No. 24.
Jacobs, A^G. (with him Upington), for the defendant,
submitted that the cross road in dispute was intended only
for the convenience of lots abutting thereon, all of which
were now owned by the defendant, and that no right of
servitude had been created in favour of any of the lots

belonging to the plaintiff. The defendant, as owner of the
remaining extent, was possessed of the right to the soil of
the avenue subject to the servitude of right of Way. The

boundary did not come within three feet of the
row of trees, and he therefore had no right to cut and re^
move the tree which he said had fallen."
plaintiff's

Cole replied.

De

Villiebs,

C.J.,

said

:

—The

plaintiff

in this action

an interdict restraining the defendant from
cutting down the trees forming part of the main avenue, and
in the second place he claims a right of road marked on tho
plan as road B.
I think this case may be decided upou
simple and elementary principles.
When this estate of
" Wolmunster " was cut up and sold to different owners the
boundary of the lots now held by the plaintiff and defendant
respectively was this avenue, which led up to the " homestead
lot," No. 24, now also owned by the defendant. This lot formed
the remainder of the estate after the other lots had been
transferred by the seller, but the avenue does not, appeai;
as part of such remainder, either upon the defendant's
deed of transfer or upon the diagram attached thereto. But
claims,

first,

the transfer deed expressly says that the several roads (in-

cluding of course the avenue) shall remain common to the

The conclusion

lots.

which the Court has arrived upon the evidence, documentary as well as oral, is that the seller,not having
reserved the dominium in the avenue for himself, or for the
purchaser of the remaining extent, intended to transfer such
dominium to the owners of the lots adjoining the avenue. So
much for the rights of the owners of the property on each side of
the avenue. Then comes the question of the right claimed by
at
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the defendant as the owner of

lot 24.

in opposition to the defendant's
seller of the

It

own

property intended to

sell

cannot be supposed,

title deeds,

that the

the property in the

avenue together with this lot. All he could have meant was,
to secure to the owner of lot 24 a right of way through the
avenue. Taking this view of the case, the defendant has no
more right to cut down the trees in the avenue than the
plaintiff has.
But the real question at issue is, whether the
defendant is entitled to cut or lop the trees on the plaintiff's
side of the avenue.
I am distinctly of opinion that he is
not, and the Court must therefore grant an interdict restraining him from cutting any of the trees on that side. Whether
or not the defendant may cut down the trees on his side,
and so destroy the avenue altogether is another question, and
one which the Court is not now called upon to decide. Then
as to right to the road marked B, do the transfers which
have been put in shew any servitude upon the defendant's
property, as a servient tenement, in favour of the plaintiffs

property ? They do not. This road was not reserved for the use

owned by the plaintiff, but for the use of other lots.
The defendant has acquired the property on both sides of this

of the lots

cross road,

and on the same principles as those stated with

respect to the avenue, he has acquired the soil in the whole of

the road, subject to any right of way which may exist. The
plaintiff has not proved any such right of way, and he has
therefore failed on this part of the case.
As to costs, I am of
opinion that as the plaintiff has succeeded in establishing part
of his case, he is entitled to his costs.
Denyssbn,' J., said:— I agree with the Chief Justice in
the principles which he has applied to this case, as being the

only

way

of solving the

difficulty

which has

arisen.

As

regards the main avenue I think the defendant must be
restrained from obstructing

it,

and especially from

interfer-

ing with the trees on the side where his property does not
go.
As regards the road B, I also think that the proprietors

on each side of that road were entitled to the soil
and that when all these
proprietor he became the
became
vested
in
one
several lots
owner of the whole of the road. The plaintiff has failed to
establish any right, by virtue of the ownership of the lots
possessed by him, to use this road, and this I take to have
been the real contention between the parties. As the
of the lots

to the extent of half the road

;

2

"re.

—

Porter u.
Piuiup.
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on this point I would give the defendant

plaintiff has failed

1876.

—

his costs,

FiTZPATEiCK,

Phillip.'

to the avenue

J.,

concurrod in the judgment of the Court as

and road.

Denyssen that the

B

;

He

agreed rather with Mr. Justice
was as to this cross road

real contention

but thought each party should bear his own

costs.

Ordered accordingly that the defendant be restrained from
down any trees in the avenue adjoining plaintiff's
property but the prayer for a right of road over the road
marked B, refused. Each party to pay his own costs.
cutting

;

rPlaintitTs Attorneys,

Fairbeidge & Ardehne."]
Beid & Nephew.
J

LDefendant's Attorneys

Trustees of
Insolvency.

De

Eottbaix

vs.

Bbeda's Cueatok.

— Tender.—Payment

into Court.

Where a defendant in a suit tendered, and hy order, of Court,
paid into Court, a certain sum of money, and the plaintiff
did not accept the tender as sufficient, hut recovered judgment for a larger amount, and after judgment, and whilp
the money was still in Court, the defendant's estate was
sequestrated as insolvent:
Held,
That the money paid
into Court did not pass to the trustees of the insolvent
estate, hut had vested in, and was at the disposal of, the

—

plaintiff in the action.

On

1876.

—

Nov

23

Roubaix

the 9th January, 1876, the Curators of Breda de.

'

vs.

manded from De Eoubaix payment

of certain

cheques,

amounting to £9,31 3, whereupon De Eoubaix tendered
£518, with interest in full satisfaction, which tender was
refused.
As the Curator took no legal steps to recover his
claim, De Koubaix brought an action against the Curator,
claiming restitution of the cheques, and offering to pay the
£518 and interest, which he alleged was all that was due
thereon.
To this action appearance was entered, but
immediately thereupon the Curator sued De Eoubaix for
provisional sentence for (in round figures) £4,400 upon
certain of the cheques.
Provisional sentence was opposed
on the grounds that De Eoubaix owed only £518 upon all
.
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the cheques, which amount he tendered, provided the
•!•
L
IT
1
1,
cneques were delivered up to him and that an action was
.1-1
^
T
i
m,
pending to recover the cheques. The Court thereupon
made the following -order
" Case postponed to last day of
term. Declaration in the case of De Boubaix vs. Curator of
Breda to be filed on Saturday. Money tendered by the
defendant to be paid into Court forthwith." The £518 was
thereafter paid over and lodged with the Eegistrar.
De
Eoubaix's action against the Curator was heard during the
May ter,m, when absolution from the instance was given,
and subsequently provisional sentence was granted on the
cheques sued upon but no order was made regarding the
£518 paid into Court, which still remained with the Eegistrar. The estate of De Eoubaix was shortly after sequestrated
.

:

•

:

—

;

'

as insolvent.

The Trustees of the insolvent estate of De Eoubaix
claimed the £518 as being part of the assets of the estate, and
gave notice to Breda's Curator of an application for an
order directing the Eegistrar of the Court to pay over the

money

to them.

Ufington, for the Trustees, submitted that as De Eoubaix
had never been divested of the property in the £518, by
the Insolvent Ordinance upon the sequestration of his estate
the money became vested in the Trustees. The order of
Court only directed that the money should be paid into
Court forthwith, and there was no subsequent order taking it

out of Court, or transferring

it

to Breda's Curator.

Where

were in the hands of the Sheriff under a writ of execution, and insolvency intervened before they were distributed, such assets passed to the Trustees under the insolvency.
The 141st Eule of Court required that all money paid into
Court should be lodged in a bank for security; and by
the next Eule money so lodged could only be withdrawn by
assets

order of Court.

[De Villieks,
affects this case.

C.J.

:

—I

do npt think the Eule of Court
raised is a legal one, whether

The point

money has vested in the Trustees or the Curator.]
The Eule was referred to to shew that the payment into
Court did not transfer the money to the person claiming,

this

but that

it

required an order of Court before he could possess

isre.
23.

—

Nov.

Trustees of

^
Do

Koutaix.*.
'
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himself of

,1876.
'
,,

—

Rouuaix

The terms

it.

of the order in this case did not

to the Curator, but was
simply a general order directing the money to be lodged in

pass the property in the

'

D«.
'

money

Court.
[FiTZPATKiCK, J.:

—Was not

the

purposes of the then pending suit
It

was

It

for the

not.

[Dentssen,

J.

:

was tendered

;

case

£518 impounded

?]

—But was not the amount tendered in that

?]

but

it

was paid into Court simply to be

preserved, and to be subject to a future order.

—

[De ViiiiiEKS, C.J.
Might it not be this delivery was
made to the Eegistrar as trustee for the party whom the
Court should find to be entitled to the same ? The moment
the Court found that it belonged to the plaintiff was
there not a sufficient delivery to vest the money in the
:

:

plaintiff?]

It does not appear that the order

made vested the money

but simply directed that the
money be lodged in his hands for the purpose of protection.
The money was not paid into Court to abide the result of
any particular suit, but to abide the further order of Court
and no such further order having been made, the money
remained the property of the insolvent at the date of
sequestration.
The whole policy of our Colonial Law of
insolvency was in favour of such a view. No doubt the
English Law was different, but the 22nd section of the
Insolvent Ordinance established a rule the opposite of the
English one. There was no delivery of the money to the
Curator before the sequestration. The Eegistrar would not
kt any time have been justified in paying over the money
without an order of Court. The Eegistrar was not a trustee
in this case.
If he had been a trustee the trust ought and
would have been disclosed. It was a mere lodgment of the
money, and no property in it passed to any one until an
order of Court was made declaring that it should pass, and
in the Eegistrar as trustee at

all,

that the Eegistrar should pay
thereto.

It

it

over to the person entitled

was money tendered but not accepted.

tender must be unqualified, so the acceptance of
must be unqualified also.
Jacobs, A.G., for the Curator, opposed.

it

to be

As a
good

This was money
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"''
tendered in relation to the action brought by the Curator of
Breda against De Eoubaix, and it was paid into Court for
Trnst~~of d
the purpose of securing that amount at the least to the ^ Bf'jbajx "«
Bieda'8
Curator.
\-af
TT T
,
plamtifl.
Under no circumstances could the defendant De
Eoubaix have got the money back again. Even if the
action had failed he could not have got it again, as he had
admitted that this sum was due to the plaintiff. The writ
of execution which followed the judgment had been sued out
for the balance of the judgment, after deducting this £518
from the amount recovered. Where a tender was refused,
and thereafter the thing tendered was consigned, or the
1

•

•

money paid

into Court,

,

it

•.

remained on the account and at

Van der Linden, p. 268.) The
(
English Law was clearly the same ; the only exception being
where money was paid into Court under mistake. {Chitty's
the risk of the creditor.

Archhold, 12th ed., p. 1366.)
Upington, in reply, referred to the

C

.L. P. Act,

money paid

Db

72nd section of the
1852, as regulating the practice in respect to

into Court in England.

—It would

no doubt have been safer
money out of Court
before the sequestration of De Eoubaix's estate.
But he has
not done so ; and the question is, whether this money has
vested in the Curator before the insolvency, or whether it
remained the property of De Eoubaix, and has now passed
to the Trustees of his estate. The English Law is clear that
it would have vested in the Curator, but our Insolvent Law
differs from the English Law.
Here was an action brought
if

Villiees, C.J.

:

the Curator had applied to take this

sum upon

number of dishonoured cheques.
owed only £518 of the amount
Sued for, which sum he tendered. The plaintiff refused to
accept the tender, because he claimed a much larger amount
but the Court said that as he admitted this amount at least
for a large

The defendant

to be due, they

a

said that he

would only grant the postponement of the

by the defendant on condition that the money
acknowledged to be due was paid into Court. The Court
ordered the money to be paid into Court, but for what
purpose ?
For the purpose of being paid over at the
case asked for

conclusion of the trial to the person entitled to it. Therepayment into Court was payment to the person entitled

.fore

to the

money.

The passage cited from Van det Linden

fully
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i8'6.

—

Not.

_

23.

De
RoubaixM.

Trustees of

The

out this view.

"bears
„

..i

1

must therefore be

application
^J^

,

with costs.
.^
.,
, _,
Denyssen, J., and liTZPATBicK,

refused,

,

-p

J.,

concurred.

Breda'sCurator.

Application refused accordingly, with costs.
["Applicant's Attorney, BBRANGfi.

"]

LKespondent's Attorneys, JRedeunghuys

Maeillac
Trial by jury,

& Wbssels.J

vs.

Lippekt.

—Nominal damages.—

Costs.

Where in an action of damages for assault, &c., tried before
a Jury, one farthing damages only was awarded, the
Court ordered judgment to he entered for the plaintiff for
the

pay
i8?6.

HoT^24.
^L^ppert!'"

An

nominal damages recovered, hut directed each party
his

own

to

costs.

£1000 damages for assault
imprisonment was tried before the Chief Justice
and a jury last term. The issues left to the jury were
1st. Did the defendant at the time and place mentioned
2nd. Did the defendant give
assault and beat the plaintiff?
plaintiff
into
custody,
and
cause
him to be imprisoned ?
the
3rd. Did the defendant charge the plaintiff with assault
before the Magistrate ? 4th. If so, was the charge made
falsely, maliciously, and without reasonable and probable
5th. Did the plaintiff, before the assault and
cause?
battery by him complained of assault the defendant, or use
words to and towards him, with intent to provoke the breach
of the peace, or from which a breach of the peace might be
justly apprehended? 6th. If so, was it necessary, in order
to prevent a further assault and a further breach of the
peace, and to preserve the peace, to give the plaintiff into
custody ? 7th. What are the damages, if any, to which the
plaintiff is entitled for all or any of the grievances aforesaid ?
The jury found a verdict as follows: On the first issue,
guilty of assault but not of battery.
On thesecond, yes.
action for the recovery of

^^g^ £.^^gg

:

—

On
On

the third,

yies.

the sixth, yes.

On
On

the fourth, no.

On

the

fifth,

yes.

the seventh, that the plaintiff was
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one farthing damages. The presiding Judge
expressed his concurrence in the verdict.

entitled to

i8»e.

Nov.

24.

Marillac vs,
Lippert.

Upington (with him Buchamcm), for the plaintiff, moved
judgment, in terms of the 39th section of Act No. 7, 1854,
Cole, for the defendant, opposed.
The verdict on the

for

was really against the plaintiff. Under these circumwhere the judgment was substantially in favour of
the defendant, the plaintiff should be compelled to pay the

issues

stances,

costs.

De

—Technically

there has been a verand judgment must therefore be entered in his favour for the amount of the nominal
damages recovered. At the same time, as the defendant was
virtually successful, he cannot be made to pay costs.
Each
party must pay his own costs.

Villiees, C.J.

:

dict in favour of the plaintiff,

Judgment accordingly for the plaintiff
damages ; each party to pay his own costs.
["Plaintiff's

Attorney,

Van Zyl.

[.Defendant's Attorneys,

Faibbbidge

i

for

one farthing

Abdebne.J

SCHBEPEES VS.YmOB.S, N.O., AND HuGHES.
Lease.

Where

—Execution.—

the lessor

Bent.

—Pleadings.—Exceptions.

of a farm recovered judgment for arrears of

rent against his tenant,

and sued

out execution

and

at-

tached certain property upon the farm helonging to a third
party, and such third party brought an action to recover
the property so attached

:

Held,

—upon

exception, that

a

plea Justifying the attachment under the judgment was

had and

insufficient in law.

sued the Sheriff and Edward Hughes (defendant by intervention) in an action for the recovery of

The

The

plaintiff

plaintiff's declaration set forth that

on the 17th March,

1875, the deputy sheriff wrongfully and unlawfully seized
and took possession of 400 sheep belonging to the plaintiff,
of the value of £400, and converted the same to his

own use.

18»8.

Nov.
„

24.
27.

Srheepers vs.
Vigorc, N.O.,
ana Hugheii.

202
i««.
..

Soheepers

and

to the damage and loss of profit of the plaintiff wherefore
he prayed judgment for the restoration of the sheep or the
payment of their value, together with damages and costs.
The defendants pleaded the general issue. Then specially,
that the defendant Hughes had leased a certain farm to one
William Barnes for a period of fire years from the 1st July,
1873, at a rental of £72 per annum, and by the said lease it
was agreed that the plaintiff, who was Barnes' father-in-law,
might reside on the farm in consequence of which agreement the plaintiff brought a large flock of sheep to graze on
the farm.
That the rent not being duly paid, the defendant
Hughes recovered judgment against Barnes, and sued out a
;

2'vs.

Haghes'.'

;

writ of execution, by virtue of which writ a number of sheep
then on the farm were attached, as they might lawfully be
which was the alleged wrongful and unlawful seizure

complained of j wherefore he prayed judgment. And for a
claim in reconvention the defendant Hughes set forth, that
after the said seizure Barnes surrendered his estate, by
reason whereof the sheriff was prevented from selling the
said sheep, which were thereupon handed over to the defendant Hughes for safe custody and that he was entitled
to claim from the plaintiff the rent due upon the farm under
;

the lease and the costs incurred in recovering judgment for

the same, and the expenses incurred in taking care of the

which several sums he prayed judgment.
plea as being bad
and insufficient in law, and affording no answer to his claim.

sheep

;

The

He

fox

plaintiff excepted to the special

also accepted to the claim in reconvention as not suf-

what reason the defendant Hughes was
sums of money mentioned from the
plaintiff; and also as being vague, uncertain, and otherwise
insufficient.
The plaintiff then answered over.
ficiently

shewing

for

entitled to claim the

Jacobs, A.G., for the plaintiff, appeared to support the ex-

The defendant Hughes was not

entitled, under
on the judgment obtained
against Barnes, to attach the property belonging to the
plaintiff Scheepers.
The defendant might possibly have a
landlord's lien, but if so he had not pursued his proper
remedy. He had not attached the property as security for
his rent, but had sued Barnes and recovered judgment and
taken out execution against him. There was no rent owing

ceptions.

the writ of execution

issued

203

By the plaintiff as sub-tenant, and therefore the defendant
had no right to attach his property.
Cole, for the defendants, contended that the exceptions
were bad. A landlord had a clear right to attach- any
property on hi^ land, to secure the payment of his rentThe plaintiff was not a sub-tenant in the strict sense of the
word, but was one of the persons named in the lease who

1876.
2t.

Nov.
„

27.

Scheepers vs.
Vigors. N.O.,

and Haghes.

was to have the benefit of the use of the farm leased.
;

Cur. adv.

vult.

Postea (November 27),

Exceptions sustained, with

costs.

Plaintiff's Attorneys, Faihbridge & Ardekne."]
t Defendants" Attorneys, Beid & Nephew.
J

Dkew
Will.

vs.

Executor of Drew.

—Entail. —Fidei commissum.

Where a mutual will of husband and wife gave the survivor a
life interest in the joint estate, and after the death of the
survivor directed the whole estate to go to the children
equally, and the tvill stated, " we do hereby entail and

burden with fidei commissum the inheritances forthcoming
to our aforesaid children under and by virtue of this
will" and directed the executor

to

fay

to the

said children

" the annual interest of their inheritances," but the will
made no reference to any person in whose favour or on

whose behalf a fidei commissum or entail was created
that on the death of the survivor the children were
Eeld,
entitled to be paid their shares out of the estate free and

—

imincwmbered.

Mr. and Mrs. Drew, who were married out of
'community, on the 6th August, 1864, made a mutual last

The

late

whfereby they appointed the survivor of them, together
with the two children of the marriage, their sole and
universal heirs, the survivor during his or her life to remain
of the
in free and undisturbed possession and enjoyment

will,

t876.
27.

Nov.

Drew

vs.

Executor at
Drew.
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whole

1816.

Novj!7.

estate.

After limiting the children to their legitimate

portion should they claim

ExSoTof
Drew.

lifetime

of the
,

survivor,

their

inheritance

the will continued

:

the
—during
" And we

good causes and conwe do hereby entail and
burden with fidei commissum the inheritances forthcoming to
our aforesaid children under and by virtue of this will ; and
we hereby authorize the executor or executrix of this our
will, and the administrator or administratrix of the survivor
of us to pay to our beforenamed children the annual interest
of their inheritances, to be by them applied for and towards
their maintenance."
The will then provided for the education of the son, for the case of second marriage, for the
appointment of the survivor as executor or executrix, and
for relieving the survivor from the necessity of framing an
inventory. Mr. Drew died on the 9th August, 1866, and
Mrs. Drew on the 15th September, 1875, without having
altered or revoked their mutual will, leaving them surviving
a son and daughter, the plaintiffs in this case.
The
defendant, E. J. M. Syfret, was appointed by the Master
executor dative of the estates of both Mr. and Mrs.
further declare,

that

for

divers

siderations us hereunto moving,

Drew.

•

The plaintiffs instituted a friendly action, praying the
Court to declare, that by the said will the joint estate was
and that their shares
to be equally divided between them
of the said estate were not burdened with any entail of fidei
commissum, but were to be paid to them free and unincumbered from any such entail.
The defendant's plea admitted all the facts, but put in
issue the construction placed by the plaintiffs upon the terms
;

of the will.
Jacobs, A.G., for the plaintiffs, contended that as the will

contained no gift over of the inheritances of the children

and as there was no restraint on alienation, or mention of
any person in whose favour the fidei commissum was created,
the bequest to the children was an absolute one. The mere
use of the words fidei commissum created no burden on the
inheritances. (Vam, der Linden, p. 136 Blignaut's Trustee vs.
Cillier's Executors, Buch. Eeports, 1868, p. 206 2 Surge
p. 113; 7oei, 36, 1, 27; Van Leeuwens Com., Eng. Edit.
Dig,, 30, 1, 114, 14.)
p. 254
;

;

;
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was no
gift over or restraint on alienation, the bequest was unincumhered but contended that if from the context it could
be gathered that there was an intention to make a gift over,
Jones, for the defendant, admitted that if there

;

iaJ6.

Nov.

21.

Brew vs.
Executor of

Drew.

the intention of the testator should prevail.
The will
named the children " begotten of the marriage " as heirs,

and stated that their inheritances should be subject to
"entail."
This sufficiently indicated the intention of the
testators.
The order of succession to be adopted must be
that fixed by the common law.
(Williams' Real Property,
p.

41

;

Cen. For., 3, 15, 20.)

word " entail " had no
meaning, but would apply to any settlement of

Jacobs, A.G., in reply, said the

special

property.

The Court held

word "

would not bear
by the defendant
and as no person or class was sufficiently pointed out by the
will, in whose favour the fidei commissum was created, the
children were entitled to their inheritances absolutely and
that the

entail "

the construction sought to be put upon

it

.unincumbered.

Judgment accordingly

for the plaintiffs

;

costs to

come

out of the estate.
rPlaintiffs' Attorneyn, Faibbridge
LDefendant's Attorney, Tredgold.

& Abdebhe."!
J

Trustee of Pketoeius
Attorney.

Where during

the

vs.

A.B.

—Misconduct. —Procedure.

hearing of a case

it

appeared that an

Attorney of the Court had been guilty of serious misconduct, the Court suo motu ordered notice to be served upon
the attorney, calling upon him to shew cause why he should
not be struclc off the roll or suspended from practice.

The

plaintiff

engaged the defendant to

sell certain

landed

property belonging to the insolvent estate of which plaintiff
was trustee. The defendant sold the property, and was
supposed to have received the purchase price. The plaintiff

was unable

to

obtain

any account or money from

the

18»6.

Nov.

28.

Trustee of
Fretorius vs.

A.B.

206

Nov.

sale, and he now sned defendant
compel him to account for the moneys received by him.
The defendant was in default, and at the trial it appeared
Judgment
that he was an attorney of the Supreme Court.
was given for the plaintiff as prayed.

defendant in respect of the

28.

Trustee of
Fretoriua vs

A.B.

to

De

Villieks, C.J.

:

— This

is

a very serious matter for an

money

and not to pay
was a proper Law Society
here as there is in England, this would be a case which they
ought to take up. As there is no such society here, the
Court must itself take notice when a case of this kind is
brought to its knowledge. The Court will order notice to
be served upon the defendant, calling upon him to shew
cause, on the last day of the term, why he should not be
struck off the roll, or be suspended from practice for a
attorney to receive trust

it

over or account for

it.

in this way,

If there

time.

[Subsequently Buchanan for the defendant shewed cause.
resided at a country town a considerable
distance from Cape Town, where the plaintiff was, and had
for a long time been seriously ill and unable to attend to

The defendant

The account had since the order been rendered,
and the money received paid over. No further order was
business.

made.]

Trustees Stellenbosch
Provisional

sentence.

Bank

vs.

—Accommodation

P. A.

Myburgh.

note,— Antiquity

of

debt.

Provisional sentence refused against the maJcer of a promissory
note, nearly eight years overdue, which note had been
given by the defendant for the accommodation of the
chairman of the Bank now suing thereon, and which note

chairman had at the date of maturity informed
defendant had been paid and destroyed, and no notice

the said
the

of dishonour was given by the
until this action
1876.

Nov.

and after

Bank

to

the

defendant

the death of the said chair-

man.

30.

Trnstees of
Stellenbosch
vs. P. A.

Bank

Myburgh.

Jacobs, A.G. (with him Upington), for the trustees of the
Stellenbosch Bank, prayed provisional sentence upon a pro-
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missory note made and signed by the defendant to and in
him indorsed, dated the
28th July, 1868, and payable four months after date, for

favour of J, Wege, or order, and ty

£239

The summons

17s. 6d.

in the case

was taken out on

the 15th NoTomber, 1876.

and produced affiupon had been given
by the defendant for the accommodation of Wege, the chairman of the Stellenbosch Bank, who had recently committed
suicide, and that on the due date defendant proceeded to
the Bank and inquired from Wege whether the note was
pdid, when he was informed that it was, and that the bill
would shortly be sent to defendant and on a subsequent
occasion Wege informed defendant that the note had been
torn up. That no notice of dishonour or demand for payment was made upon defendant until the 9th instant, when
he was informed by the Hon. Mr. Neethling, one of the
directors of the Bank, of the existence of the bill,' who, at
the same time, said he had known of this and other bills for
the last five years, but that he had said nothing about them,
That shortly
as he could not reveal the secrets of the Bank.
after the defendant met Herold, the late cashier of the
Bank, who, in reply to a question, said, " Your note was paid
by Mr. Wege when due. The same was renewed by a bill
signed by another maker and indorsed by Wege, for about
the same amount, and your note was left in the Bank until
the discount was paid on the other bill by Wege."
Buehancm,

for the defendant, opposed,

davits setting forth that the note sued

;

produced the affidavit of
Bank, who had referred
to the books and could find no tislbe of any renewal of the
Counsel contended that as the signature to
bill sued upon.
the note was admitted, nothing had been disclosed to destroy
for the plaintiffs,

Jacobs, A.G.,

the accountant

now employed

in the

the liquid claim.

De

Villiees, C.J.

:

—The remedy by provisional

sentence

is given in cases in which the Court has no reasonable doubt
that the plaintiff would succeed in the principal case. In
The
this case there is not the absence of such a doubt.
the
due
on
18th
and
note was drawn on the 28th July, 1868,
For more than seven years the
of the following November.

Bank has kept

this note in their coffers,

notice of dishonour, or suing the maker of

without giving
it.

When

he

is

jjov'^so

^ni^ of
B^5f"5"'p?"5.
Mybvu-gh.
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30,

Trustees of
St.'Ueubosch

Bank vs.

deny that he gave the note, but says it
was an accommodation note which the Chairman of the
Bank afterwards told hini had heen paid. It is true extracts
have been produced from the books of the Bank, but there
is some doubt whether those extracts represent the true state
of the affairs of the Bank.
Without expressing an opinion
on the merits, this is one of those cases in which the plaintiffs
ought at once to go into the principal case. Provisional
sued, he does not

18?6.

Nov.

I*

A..

.Myhnrgh.

sentence will be refused, costs to be costs in the cause.
Provisional sentence refused accordingly, and the plaintiffs

ordered to go into the principal case; costs to be costs in
the cause.
rPlaintiffi' Attorney,

De Koet*.

LDefeudant's Attorney, J. J.

Hartje

Where

vs.

"I

de Yiixiers.J

— Cervantes
Salvage — Quantum meruit.

Maasdyk.

['

'

vs.

'

Bataviee.']

the defendant's sailing vessel, which with the cargo on

hoard was valued at from £20,000
forty-five miles

from

port,

to

and was

£25,000, was ab(mt
lying disabled

and

wholly unmanageable, in a position of probable, hut not of
imminent danger, and but for the assistance rendered
would most likely have drifted out to sea, or been cast

away, and she was taken in tow by

the plaintiff's sailing

and towed about twenty miles into such a position
that she could be seen 'from the shore, when a steam tug
went out to her assistance and brought her safely into port
(for which service £300 was paid to the tug), the Court
awarded £700 salvage to the plaintiff for the assistance
rendered by him and his vessel.
vessel

The

1876.

Nov.

30.

Dec.

1

2.
•<

Hartje

4.

vs.

[•c^vrntes-_w.
•liatavier.]

William Hartje, was the master of the
and the defendant, Wilhelmus
Maasdyk, was the master of the ship Batavier.
plaintiff,

sailing

The
and
^^^^

vessel

Cervantes,

claimed the sum of £3,000, as
money payable by the defendant for work, labour,

plaintiff's declaration

for

salvage sorvices done and. performed,

rendered by the

plaintiff, his officers,

and assistance
crew and ship, to and
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for the defendant at his request,

on the 20th November,
1876, in and about towing and assisting the ship Batavier,
of which the defendant was then, and still is, the master, and
conveying and bringing the same, at great risk and loss to
the plaintiff and his said ship, to a place of safety, the said
ship Batavier being then lying about forty-five miles from
Table Bay, in distress, unmanageable, and in danger, and
having signals of distress flying and also for money pay;

by the defendant to the plaintiff for work and labour
done and performed by the plaintiff for the defendant at his
request on the day aforesaid, which sum the defendant
refused to pay to the plaintiff, vho therefore prayed judgment for the same with costs, or further or other relief.
The defendant pleaded, first, the general issue. Then
especially, that on the 20th November, 1876, and before the
taking in tow by the plaintiff of the defendant's ship, the
said ship being in no danger whatever, but the defendant
being desirous to have his ship taken on that day into Table
able

Bay

before the south-east winds usually prevailing at that

season should spring up, the plaintiff, in answer to inquiries

mude by the defendant, wrongfully, falsely, and fraudulently
stated and represented to the defendant that there was no

steamer in Table Bay, or other

efficient assistance

whatever

by the defendant for the purpose of taking his
ship in tow, and that the plaintiff's ship, the Cervantes, was
a fast sailing ship, and was then and there capable of towing
the defendant's said ship into Table Bay, and offered as a
friendly act to take the defendant's ship in tow, and to bring
her into Table Bay speedily and by and before four o'clock
that afternoon and the plaintiff, by means of the said false
statements and misrepresentations induced the defendant to
consent and agree to his ship being taken in tow by the
plaintiff's ship
and that thereafter the plaintiff attempted
to tow the defendant's ship, but the plaintiff's ship was incapable and incompetent so to do, and the plaintiff was
obtainable

;

;

unable to bring the defendant's ship into Table Bay that
day ; and the defendant had thereafter, at about five o'clock
in the afternoon, to secure and avail himself of the services

steamer Gnu, for the purpose of towing his ship into
Table Bay, and by the aid of such steamer the defendant's
ship was brought into Table Bay at two o'clock, a.m., on the
21st November; and the defendant thereafter, though not
of the

S.C—Vol.

VI.

P

.isre.

Dec.'

"

i!

*

Hartje^.
['Cerrantes-iis.

"''*""'

''
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legally

1S76.

Nov.
Dec'
",

bound

so to do, out of consideration

30.
i!

i'-

nartjTiis.

Cervantes

'Ds.

atavier.]

and good will,
and as re-

services attempted to be rendered,

and for
muneration and compensation for any services done, tendered
and offered to pay to tbe plaintiff the sum of £150, vybich
sum the plaintiff refused to accept; but which sum the
tlie

The defendant claimed in re^gfgjj^^jj| again tendered.
convention the delivery up of a certain hawser taken possession of

by the

plaintiff, or

the

payment

of the

sum

of £80,

the value thereof

The

plaintiff's replication

admitted the tender, which was

stated to be wholly insufficient, and joined issue on the pleas.

As

to the claim in

reconvention the plaintiff offered to

up the hawser on payment of certain costs incurred
and charges made for securing the same from being lost.
The defendant accepted the tender of the hawser, and thus
deliver

the claim in reconvention was settled.

The material

facts

proved at the

trial are sufficiently set

out in the judgment given below.
Jaeohs, A.G. (with him Upingfon), for the plaintiff, submitted that though this was a case of salvage the Supreme

Court had jurisdiction, though possibly the suit might also
brought in the Yice-Admiralty Court.
The
principles upon which salvage was awarded were clearly laid
down in Maude and Polloeh on Shipping, 3rd ed., p. 494.
It was proved that the defendant's ship was in great distress
and in imminent danger of being cast away, and that the
plaintiff had incurred great risk in rendering the services he
had done. There had been a large amount of property

have been

saved the plaintiff had risked his insurance by diverting
from his course, as well as the safety of his own vessel, by
taking the Batavier in tow and he had been put to considerable expense by the delay necessary to bring this action.
The amount awarded should therefore be large, and the
claim in the declaration was under all the circumstances a
It was alleged that only towage
very reasonable one.
services had been rendered, for which a very small sum had
been tendered.
Towage services were rendered for the
purpose of expediting vessels on their voyage. Here a
vessel and cargo were saved from loss.
{Maude and Pollock
on Shipping, 3rd ed., p. 487 Chitty on Pleading, vol. 2,
Edwards on Admiralty Jurisdiction, p. 184
p. 54, note
;

;

;

;
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Eob. Admiralty Keports, p. 215 ;' Grotius, b. 3, e. 27,
isTe.
Eng. Ed., p. 406 Van der Linden, p. 601 Newman vs.
Eeo'. i.'
Walters, 3, B. & P., 612; 3, W. Eobinson Admiralty Eel^'ports, 174; Pritchard's Adm. Dig., vol. 2, p. 780; The
Hartjem.
Alethea, Fisher's Dig., p. 8146; The Scindia and Thev^f^S'yJlatavier.']
Sir Ralph Abercromby, 1, L. E., P. C, 241, 255; The
Charlotte, 3, W. Eob. 72.)
3, 0.

;

;

'

Buchanan (with him Hoskyns), for the defendant, contended
this action was brought on a quantmn meruit for
services rendered, and not for salvage.
The plaintiff had
made false statements which induced the defendant to allow
him to take his vessel in tow, and the plaintiff had promised
that

to take the vessel into Table Bay that afternoon, which
promise he was altogether unable to perform. The tender
was ample remuneration for the services rendered. Even if
this was an action for salvage, the plaintiff had not proved
himself to be a salvor. There was no existing danger, or
; nor was any great risk run, or labour
and the value of the property saved was
also greatly exaggerated.
(McLachlan on Shipping, pp. 523,
533, 535, 540
The Cliftm, 3, Hagg., 125 The William
Ward Pritchard's Adm. Dig., 776 1, Lush. 355 Mitchell's
Maritime Register, June 2nd, 1876 1, Spink's Adm. Eeports,

meritorious enterprise

and

skill exercised

;

;

;

;

;

;

161.)

Jacobs, A.G., replied.

Dk

Velliebs,

C.J., in

— This

delivering the

judgment of the

an action brought by the master of the
British ship Cervantes against the master of the Dutch ship
Court, said

:

is

Batavier for recovery of the sum of £3,000, as money
payable for work done in salvage services, and assistance
rendered at defendant's request, on the 20th November,
1876, in and about towing and assisting the Batavier, and
conveying and bringing her, at great risk and loss to
'

plaintiff, to

a place of safety

;

the Batavier then lying about

from Table Bay, in an unmanageable state
and dangerous position, with signals of distress flying on
board the Bata.vier. The first question is, whether this Court
has jurisdiction in cases of salvage. Another question arises
as to whether defendant, being a foreigner, can be sued in
forty-five miles

this

Court for compensation for salvage.

may be

shortly disposed

of.

The

first

It is quite true that

question

under an

P

2
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18V6.
•

Ueu.
'[

1.

^-

Hai-tje vs.

f Cervantes 'M.
'

Eatavier.'J

Courts of Vice-Admiralty have been estab-

Imperial Act,

Colonies, but no authority has been
quoted to shew that the Supreme Court, which formerly had
iurisdiction in maritime cases in this Colony, has been ousted
the absence of such authority I am
of its jurisdiction and
not prepared to hold that the Court has hitherto erred in
entertaining similar cases.
The next question may be

lisbed in all British

m

;

disposed of by saying that

it

cannot

now

The
now

be raised.

defendant, having pleaded to the declaration, cannot

except to
foreigner.

the jurisdiction

As

on the ground of his being a
whether this was a case in

to the question

which salvage services were performed, the
prove,-

—

first,

plaintiff

must

the distress of the ship salved; second, that

the assistance stated had been rendered; and, third, that the
assistance rendered led to the safety of the salved vessel.

It

has been properly remarked by the Attorney -General on
behalf of plaintiff, that taking defendant's
acts at the time

when

plaintiff

came

own

version of his

to help him, defend-

The signals which defendant had
unmanageable," " I want immediate
assistance," and " I want a steam-tug."
To make sure that
some of the signals should be seen, defendant put up three.
Now it was not to be supposed that a master of a vessel
unless she was really in distress would put up such signals,
as he must be a^^are that some vessels cruising along the
In
coast would see them, and come to his assistance.
addition to that, there was the entry in 'his own log-book,
written at the time, and when he did not anticipate that'
an action would be brought against him in any Court.
According to that entry he had arrived at Dassen Island on
November l'2th, and had been beating about till the 20tb,
and thus for eight days was cruising about unable to come
into port, and for the greater part of the time he had Table
Mountain in view, and on some nights saw the light on
Eobben Island, and once the flash light on Green Point.
Notwithstanding his proximity to these lights, he was in
ant was really in distress.

put up were, " I

am

such an unmanageable state that he was unable to come
and kept his distress signals flying all the

into Table Bay,

His final entry was most important, stating that he
time.
was drifting about without command of his helm, for a
long time in view of the signal post, which he could
clearly make out from the deck
that he had signals of
;

2L3
i^'s.
flying for two days
and that at 9 a.m. on the
Dec', i."
day the captain of the Cervantes bore down upon him,
*•
came on hoard his vessel, and offered to take him into
Hartje vs.
port
that he was drifting ahout in imminent peril of
losing his masts.
Here were then clear admissions, made in [.•cervmves'vs.
the ordinary course of business, as to the condition in which
the Batavier was at the time when the Cervantes came up to
her.
It had been a main point for the plaintiff, in his
evidence, to shew that when he came to the assistance of the
Batavier she was really abreast of Dassen Island, with a
very slight westerly breeze driving her on in the direction
of the island or of the main land, and a current setting in
from a N.W. direction, which striking her on her starboard
bow would drift her on to the island or on to the main land.
On the evidence I am not satisfied that the Batavier was
and neither the master of
really abreast of Dassen Island
the Cervantes, nor his mate, was able to swear to Dassen
But in
Island being near, as they did not know the island.
the log of the Batavier it was shewn that the master of the
If she had been abreast of the
latter had recognised it.
island, no doubt the position of the Batavier would have
been one of extretne danger, not merely of probable danger

distress

;

last

',',

;

;

alone
to

;

because the

efi'ect

shew that there was

of the evidence, to

a

slight

my

mind, goes

westerly breeze, which

the Cervantes to bear down on the Batavier, and
also a current which would drive the latter on to Dassen
If it had
Island, and that she was wholly unmanageable.
eDabled

off Dassen Island as described, I would
considerable compensation for services
award
be inclined to
But I am not
imminent danger.
of
position
done in a
satisfied that the Batavier was in the position which her
master and mate wished to make out. Merely considering
the time the Cervantes took to reach the Batavier, she must
have been a great deal northward of the place mentioned by
the captain of the Batavier ; and the evidence of the signalman on the Lion's Eump, and the rest of the evidence of
some of the seamen, lead me to believe that she was midway
between the two positions mentioned by the captains. The

been proved she was

was she in a position of such danger that
I come to the
it as a case of salvage ?
conclusion on the evidence that she was in a position of
danger; that there was a current setting into the island;
question then

is,

the Court could treat
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that the vessel was wholly unmanageable

18'";

Dec'
',',

i'.

4.'

Hartjeiis.

E'Cerranto'-M.
'

Batavier.']

;

that her captain

mind that he was wholly
unable to manage her and that when assistance was brought
to him by the Cervantes, it was the greatest piece of good
was

in such a perturbed state of
;

luck that could have happened to him.

I believe that the

Batavier was in a position of probable danger, and that but
for the assistance rendered by the Cervantes she might, and

probably would, have been drifting about for some time
longer, and would either have been brought on to the mainland, or have been driven out to sea and subjected to fresh
The first requisite, therefore, was proved, that
peril there.

As to whether the required
by the Cervantes, there is no
doubt of the fact already mentioned, that from November
12th to the 18th, the Batavier had been endeavouring to
signal to the people on the Lion's Eump, and to make it
known to them that she was wanting assistance, and that
Nor was it disputed that after the
no assistance came.
Cervantes had taken in tow the Batavier, she was brought
close enough for the signalman to see her, to make out her
signals, and to get the tug sent to her assistance.
It was
said that the tug was the ultimate cause of the Batavier
reaching Table Bay, but it might also be said that the
harbour master who brought her into dock was the ultimate
cause of her getting into dock. If she was brought by the
Cervantes into such a position that she could be seen from
the shore, then substantial assistance was rendered by the
Cervantes; and it is proved that the Batavier was brought
much nearer to the port than she was when found by the
Then there is also this fact, that when the Gnu
Cervantes.
came up the Cervantes was towing the Batavier at the rate
of four or five knots an hour, which was sworn to by the
captain of the Cervantes, as well as by another witness who
had a very good opportunity of judging, one of the passengers
by the Gnu, Mr. Bergh, who said he observed that the vessels
were going so fast that both hawsers were taut and quite out
Then the tug came out, sent by the agents of
of the water.
the Cervantes on account of her owners, who communicated
directly with the Batavier, and got paid for her services at a
rate which was not merely the ordinary one, but apparently
for salvage services also. There is the fact that the Cervantes
rendered substantial assistance to the Batavier in bringing
the vessel was in danger.
assistance

was

rendered
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her into such a position that the Onu could render her the
further service of bringing her into Table Bay. The last
requisite is that the vessel should be saved, which was the case,
as she was brought into Table Bay and into the dock, where

uov'sb
^'"'-

^•

''

h^

*
vs.

any damage she had sustained could be repaired. I there- '^Tfj^^v^rn'""
fore come to the conclusion that salvage services have been
rendered, and that the question now to decide is simply that
of the amount of compensation due for them.
It has been
properly stated that the Court must take all the circumstances
of the case into its consideration in awarding the amount of
compensation. The fact that the Cervantes went out of her
way and deviated from her course to render assistance would
he considered also, as well as that the vessel salved was a
highly valuable vessel, and that she wa^ saved at the risk of
great danger to the salving vessel.

It has been clearly proved

that the vessel salved, independent of her cargo, was worth

£20,000 to £25,000. It is said that freight had been
paid on the cargo, but that question was not now under conat least

sideration.

As

to the deviation necessitated in the course of

the Cervantes, she has incurred considerable risk thereby, as
she lay between eight and ten miles to the east of the other

In my opinion it was a very meritorious act for the
captain of the Cervantes to go so far out of his way to render
this assistance to the Batavier, and when a person renders

ship.

services of this kind he should be liberally rewarded for his

and trouble. The opinion of the Court is that the compensation to the Cervantes for these services should be assessed
at £700. There is no dispute about the claim in reconvention.
The judgment of the Court will therefore be for the plaintiff
risk

for

£700 and

costs.

Judgment accordingly,

for

the

plaintiff, for

costs.

&

Nephew.
rPlaintiff '8 Attorneys, Eeid
LOefeadanta' Attorneys, Faikbridge & Arderne.

"1

J

£700, and
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WlLHBLM

VS.

FkANCIS.

Arrest jurisdietionis fundandse cAusd.

— Domicile.- -Locus

solutionis.

the defendant resided and were out of
of the Court, and the contract hetuieen
them was entered into beyond and was not to he performed
within the Colony, the Court refused to order the attach-

Where

the plaintiff

and

the jurisdiction

ment of assetswithin the Colony, belonging to the defendant,
the purpose of founding jurisdiction.

for
1876.

Sept.

].

Not.

20.

Dl'O.

4.

Willielm

vs,

Francis,

Eudolf Wilhelm, of Natal, applied to the Eastern Districts'
Court for an order attaching certain moneys or movable
property belonging to the defendant, in the hands of Messrs.
Dunell, Ebden, & Co., of Port Elizabeth ; and prayed
From the
leave to sue the defendant by edictal citation.

by the applicant, it appeared that a certain
agreement had been entered into in Natal between one
Lieut. Beecher and the respondent Major Francis, both
formerly of Her Majesty's 20th Eegiment, for the prosecution
of a certain diamond venture at Griqualand West, and the
applicant having advanced certain moneys for the purposes
of the venture had now a claim against the respondent for
£607 16s. 9d., on foot thereof. The respondent had since
left South Africa and now resided in England, and the
applicant was without pledge or security for his claim.
The funds in the hands of Messrs. Dauell, Ebden, & Co.
belonging to the respondent were amply sufficient to satisfy
The Court granted the attachment fundandas
the debt.
causa jurisdietionis ; and interdicted and restrained Messrs.
Dunell, Ebden, & Co. from parting with any moneys or
property belonging to the defendant, unless cause be shewn to
the contrary by the 22nd February, 1876.
On application
being made to make this order absolute, and to grant leave
to sue by edictal citation, there being' a difference of opinion
between the two Judges then constituting the Court, the
cause was removed for decision into the Supreme Court.
On the application being renewed in the Supreme Cour ,
(vide ante, p. 164), the Court ordered the respondent to
shew cause why the said property should not be attached for
affidavit filed
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the purpose of founding the jurisdiction of the Court of the

Eastern Districts, a copy of the order to be served on Messrs.
for the
Dunell, Ebden, & Co., and on Mr. Mitchell as agent
°
'

'

'

respondent,

now moved

Jacobs, A.G., for the applicant,

make the

to

There was no doubt that the cause of action
had arisen out of the jurisdiction of the Court, and that both
applicant and respondent resided out of its jurisdiction but
those facts did not prevent the Court from ordering the
attachment of property within its jurisdiction belonging to
The ordinary
the defendant, ahd so creating a jurisdiction.
circumstances under which attachments to found jurisdiction
were granted, were for the plaintiff to be in the Colony, and
the defendant out of the Colony but having property within
It was immaterial whether the defendant had ever been
it.
There had been several cases against
in the Colony or not.
the owners of ships who had never been in the Colony, but
In the case where
their vessels found here were arrested.
the defendant was within the Colony and the plaiatifif
without, there was no doubt the foreign plaintiff might sue,
the only penalty he was under being that if demanded he
;

must give security

for costs.

The only question now

for

decision was, therefore, whether the fact that both applicant

respondent were out of the jurisdiction prevented the
Court from exercising any jurisdiction by attachment or
This could not be the case. The authorities
otherwise.
were not very numerous, and none were altogether to the

a;nd

were they consistent with one another. Van der
Linden (p. 430) only referred to the fact that proceeding by
The
arrest was resorted to chiefly in the case of foreigners.
{Eill
decided.
point had been raised in this Court, but not
Eornblow vs. Fatheringham, 1,
vs. Wallace, 1, Menz., 347
point, nor

;

&

Stanhridge vs. Van der Plank, 2,
Menz , 112.) Wherever a debtor has property, that property
may be arrested to confer jurisdiction on the Court of the
;

Dunell

within which

district

it is

situated; and the

judgment of

such a Court' is valid, at least to the extent of the property
{Schihsby vs. Westenholz, 6, L. E., Q. B,, 155-1B2
attached.

Van Leeuwens Com., Eng.

ed.,

p.

.^42

;

3,

Burge, 1016

;

Erskines Inst b. 1, c. 2,
Storijs Gonfliet of Laws, sec. 549
the case of Middleton vs.
In
45.)
25,
Voet, 2, 4, 2:^,
sec. 19
;

;

20.

_—

Wllhelm
irancis.

rule absolute.

Menz., 352; 364

isve-

Nov.

,

vs.
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gj876.^

Earvey*

gov. 20

issued, apparently, because a

Francis.

application, Dut

—

in the E.D, Cotirt, 10th August, 1865,

Upington, for

no order

wrong application was made.

the respondent,

appeared to oppose the
to argue the question.

was not required

He

referred the Court to the following authorities Westlake
on Conflict of Laws, p. 98 Erskine's Inst, pp. 37, 38, notes ;
Story's Gonfliet of Laws, sec. 548a,, n. 1, opinion of Boullenois ; Groenewegen, Cod., b. 3, tit. 13, sec. 2.
:

;

Db

Villiers, C.J.

a rule

nisi,

:

—When the

application was

made

for

the Court granted the application to enable the

haye the point argued, as there had been a
between the Judges of the Eastern
Districts' Court,
But after hearing the Attorney-General, I
have no doubt that the Court cannot entertain the applicaparties

to

difference of opinion

tion.

Both parties

Court

;

it is

to the suit are out of the jurisdiction of the

the cause of action arose out of

its

jurisdiction

;

and

not even alleged that the contract was to be performed

There

within the Colony.

is

only the bare fact that one of

the parties happens to have some moveable property within
the Colony, and on this bare fact the applicant seeks to

found a right to bring his action in this Colony.
is

I think

it

necessary for the applicant to shew some clear authority

which he attempts to set up but he has failed
shew a single case in which such an application as this
has been granted. The only case referred to in which a
favourable opinion was expressed, was that of the " Louisa "
for the right

;

to

{BvMell

*

&

Stanlridge

From a newspaper

Barvey,

it

appears

vs.

3,

Menz., 112), but

Ex parte Middleton & Co. vs.
were merchants carrying on
in the Orange Free State, one of the partners

report of the case of

that

business at Phillipolis,

Van der Plank,

the

applicants

at Colesberg, within the Colony.
The respondent was indebted to the applicants on a promissory note for £280.
The respondent was entitled to a share of the estate of his mother, who
had lately died at Port Elizabeth, and the applicants moved for an attachment of the share 1o found jurisdiction, and also for leave to sue by edictal

being one Green, residing

Mr. Justice Connok granted a rule nisi on Circuit, which came
and " upon inspection of the note it appeared that the
contract was made at Phillipolis, where the same was also payable, and
the Court (Connob, J., and Uenyssbn, J.) unanimously held that the
matter was beyond their jurisdiction, and they could not make an order
citation.

before the Court

;

respecting the funds here

even by edictal citation."

;

nor could they bring the debtor before

Ed.

them

219
that case was decided on other grounds; so that what was
there said was a mere dictum, and cannot be taken without

some authority

to support

None

it.

of the authorities cited

from the text-books applies to a case like the present. The
plaintiff and defendant both reside beyond the jurisdiction
of this Court and the contract between them was not entered
into in this Colony nor is it to be performed in this ColonyThe provisional order granted by the Eastern Districts'
Court must be discharged, as also the rule nisi with costs.
Denyssen, J., and Fitzpatkiok, J., concurred.

'"e.
Nov.' 20.
Dec. 4.
,

—

Francis.

Application refused accordingly,, with costs.
Applicants' Attorneys, Faikbridge
Attorneys, Van Zyl.

L Bespoudeots'

Maeais' Trustees

vs.

& Akdehne."]
J

LiQtrtDATORS of the

Queenstown

Bank.
Insolvency.

—

Trustees.

—Estate funds in a Banh— Ordinance

No.

6,

1843,

sec.

100.

The transfer by a Banh of the funds of an insolvent estate
from the account of the estate to the private account of one
of the two trustees, upon cheques signed hy one trustee only,
without the consent of his co-trustee, the Banh hnowing ai
the time of such transfer that the money had been deposited
hy such trustee on behalf of the estate, is no valid payment
by the

Banh

funds of

of the insolvent estate, of the
which had been deposited in the Banh.

to the trustees

the estate

All cheques for the payment by a

Banh of money

belonging to

are required by the loOth section of
an
Ordinance
truly to express the cause of such
Insolvent
the
payment, and the name of the person in whose favour the
insolvent estate,

cheque

is

drawn, and

signed by all the trustees, or by

to be

one of them for himself and co-trustees ; and the Banh
may refuse to pay cheques unless signed by all the trustees,
or require the production of a power from the co -trustee
before paying cheques signed by only one trustee.
Nov.

This was an action to have the claim of the plaintiffs for
certain monevs, admitted and ranked against the Agricultural
1
1
liquidation.
Bank of Queenstown, now
^
•'

m
•

•

J.

Dec.

27.
s.

Marais- Trnstses
'"^- Liquidators

oftheQueenstown Bank.
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Marais' Trustees

The declaration set forth that one John Marais, who
formerly carried on business at Queenstown as John Marais
& Oo., and at Dordrecht as p. J. Marais & Co., sur-

tfrthe^Queens?

rendered his estate as insolvent on the 10th of March, 1868,

1876.

Nov.

27.

Deo.'

5.'

and that thereafter Alfred Newsam Ella and William Moir
were appointed joint trustees of his estate; that -the said
Moir having ceased to act as such joint trustee, Adriaan Yan
der Byl was, on the 10th of August, 1869, appointed in his
stead and that Ella and Yan der Byl, in their said capacity,
were the plaintiffs that the Agricultural Bank of Queenstown was placed under the provisions of the " "Winding
Up Act, of 1868," and the defendants appointed official
liquidators on the 31st August, 1872 that previously to the
;

;

;

Bank being

under liquidation the trustees for the

placed

time being of Marais' estate deposited certain moneys belonging to the estate with the Dordrecht Branch of the Bank,
and kept an account thereof with the Bank in the name of
the insolvent estate that of the m .neys so d«posited the
;

Bank was indebted to Marais' estate in the following sums
viz., 1st, the sum of £140 17s. 6^^., being an amount charged
:

in account as having been transferred to the credit of the

insolvent estate at tbe

Head

Office of the

Bank

at 'Queens-

town; 2nd, the sum of £300, and Brd the sum of £200,
charged in account as having been paid to the Head Office
of the Bank
4th, the sum of £200, charged as having been
;

paid to one C. A. Nesbitt, the
Office of

the

Bank; and

then cashier at the Head
sum of £101 3s. 3d,

5th, the

remaining as the balance to the credit of the insolvent
estate,

amounting in

the siim of

all to

£995

7s. 5d.

;

that

the defendants refused to rank the plaintiffs as creditors of

wherefore the plaintiffs prayed
the Bank for the said sums
judgment; and further and other relief; and costs
;

The defendants pleaded, except as to the sum of
£29 7s. Id., the general issue. Then, secondly, that before
action they satisfied and discharged the plaintiffs' claim by
payment.

Thirdly, that the plaintiffs were indebted to the

defendants in a like

they offered to set

sum

off

of

money

lent

and advanced, which

against the Plaintiffs' claim.

Fourthly,

sums of £300, £200, and £200, that the said Ella
was the managing trustee of the insolvent estate, and had
the control and disposition thereof and that at his request
and direction the said sums were paid or transferred to the

as to the

;

221
account of the said Ella at Queenstown, and that afterwards
the said Ella remitted the said amounts to his co- trustee

Van

der

Byl,

whereby the defendants

discharged and
j.'i2lni*
n ,1
T
tv>
satisnea all claim ot the plaintiffs in respect of the said three
sums. Lastly, as to the sum of £29 7s. id., the defendants
admitted the plaintiffs' claim.
•

*

•

The plaintiffs' replication was general.
The facts elicited at the trial are fully
judgment given below.

stated in the

Upingion (with him Buchanan), appeared for the
A.G. (with him Maasdorp), appeared

Jacobs,

plaintiffs.

the

for

defendants.

Cur. adv. vult.
Posfea" (December 5),

Db

delivering the judgment of the
an action to compel the defendants, who

Villiers, C.J., in

Court, said
are the

:

— This

official

is

liquidators

Queenstown, to admit and
capacity as trustees of
creditors of the Bank.

of the Agricultural

Bank

rank the

(in

plaintiffs

of

their

the insolvent estate of Marais) as

The

facts of the case and the grounds
founded are not very fully or clearly
stated in the declaration, but substantially they are to the
following effect. The estate of Marais, a merchant previously
residing in the Districts of Queenstown and Dordrecht, was
sequestrated as insolvent, on the 10th March, 1868, and in
the following month Alfred Newsam Ella and "William Moir
were appointed trustees. About the beginning of 1869, Moir
ceased to act as trustee, and on the 10th of August, 1869, Mr.
Adrian Van der Byl, of Cape Town, was appointed in his stead.
The Head Office of the Bank was at Queenstown, but at
Dordrecht the Bank carried on business by means of a
Branch Office. During the time Moir was trustee, separate
accounts of the estate were kept by each of the trustees ^ith
the Dordrecht Branch, but Ella alone kept an account of
the estate with the Queenstown office. At the end of the
year 1868, there was in the Dordrecht Branch a balance of

upon which the action

£140

17s. 6d.

is

standing to the credit of the estate, as repre-

sented by Moir, and a balance of £194

4s. 2c?. to

the credit of

^^^;^^^
Deo.'

6.'

Marais' Trustees
^^- Liquidate rs
of the Queens-

*"™^''°

'
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of the Queens-

by Ella. On the 22nd May, 1869,
amounts were transferred to the Head Office at
Queenstown, and there duly entered to the credit of the
msolvent estate. At the time when the present action was
brought there was a balance of £101 3s. 8d. standing to the
credit of the estate in the Dordrecht Branch, but on the
other hand the account furnished by the Head Office shews
*^^ estate as represented

these
.

a

a balance of

£71

7s. Id.

remained a balance of
This sum the defendants have
At the trial the plaintiffs' Counsel

accounts, there

due to the

tendered to the

i

i

16s. 2d. against the estate, so that, accord-

ing to the Bank's

£29

•

i

estate.

plaintiffs.

first and last items of the amount claimed
£140 17s. 6d. and £101 3s. 3d.) must be
reduced to the amount so tendejred, inasmuch as the first
item forms part of a sum of £335 Is. 8i^. with which the estate
was credited in the accounts of the Bank on the 25th May,

admitted that the

by them

(viz.,

1870, and inasmuch as they are not prepared to deny that the
account of the estate had been overdrawn at the Head Office
to the

amount of £71

are really in dispute,

16s. 2d.

are

the

The

items, therefore,

second, third, and

which
fourth,

to the sum of £700.
This sum the
claim as forming part of the moneys of the estate
time to time deposited by Ella, in his capacity as

amounting together
plaintiffs

from

trustee of the estate, with the Dordrecht Branch, and by that

Branch transferred in three instalments of £300, £200, and
£200 respectively to its Head Office at Queenstown. The
main defence is, that as these sums were paid by the Dordrecht
Branch upon Ella's cheques, drawn by him upon that Branch
in his capacity as trustee of the estate, and were by Ella's
directions transferred to the credit of his private and individual account with the Head Office, the estate has been
properly debited in the

accounts

of the

Bank with

the

amounts of these cheques, and the trustees cannot now
claim the amount from the Bank. In other words the
defendants plead that before action they satisfied and discharged the plaintiffs' claim by payment. Before entering
into the question whether or not this plea has been satisfactorily proved,

it

will be convenient briefly to advert to the

second and third special pleas.

The second special plea
Bank in a sum

alleges that the estate is indebted to the

equal to the present claim, and claims a right of set-off, but
is sufficient to say that no evidence in support of it has

it

223
been produced

at the trial.
The third plea alleges that by
the direction of Ella, as managing trustee of the estate, three

sums

money, forming
" the second, third, and fourth items
or the present claim, were transferred from the account of the
estate at the Dordrecht Branch to the Queenstown Office, and
that they were afterwards remitted by Ella to his co-trustee
of

"'

'

'

Van

der Byl. The plea does not, however, allege the important and undoubted fact that Ella's private account, and

not the account of the estate, was credited with the moneys
transferred from Dordrecht to Queenstown.

If the estate

had been credited with the amount there would have been
no difficulty in remitting any part of it to Van der Byl, or
in proving the fact of such remittance.
But by allowing
Ella to mix the trust moneys with his own private funds at
the Bank, the manager of the Bank made it extremely difficult,
if not impossible, afterwards to prove what portion of the trustmoney, which had been deposited with the Bank, was remitted
The evidence produced in support of the
to Van der Byl.
plea shews that on the 26th July, Ella remitted a sum of
£600 to Van der Byl, by means of a bill drawn by the Bank
of Queenstown upon the London and South African Bank,
Cape Town; and that on the 17th January, 1871, Ella
remitted a sum of £300 to Van der Byl, by means of a bill
drawn by the Agricultural Bank of Queenstown upon the
Standard Bank, Cape Town, but the evidence is wholly
insufficient to connect these remittances with the amounts
drawn by Ella from the Dordrecht Branch and deposited
with the Head Office of the Agricultural Bank of Queenstown. It is true Ella says in his statement (which contains
admissions rather irregularly made, as it appears to me, to the
defendants' attorney) that on the 19th July, 1870, he gave to

Bank at Queenstown a cheque for £200,
drawn by him as trustee on the Dordrecht Branch, with inBut he does not
structions to remit £600 to Van der Byl.
the cashier of the

say that he directed the cashier to remit the proceeds of the
cheque to Van der Byl, nor is it probable that any such
directions could have been given, considering that at this

Bank was overdrawn, and that
cheque was deposited in the
which
the
on
on the same day
Ella's pass-book, honoured
to
according
Bank, the Bank,
after the proceeds of the
leaving,
£125,
for
Ella's cheque
of only £51 10s. lid.
balance
a
deposited,
been
cheque had
time Ella's account with the

^^^^^^^^

^ec.

b.
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^^ Ella's favour.

-when

we

The improbability

is still

further increased

find that only five days before the bill

was sent

Van
£644 16s.

to

a bill for

for £6t)0

der Byl, Ella discounted with the

Bank

9d. apparently for the very, purpose

of raising funds to purchase the bill.

As

to the bill for

£300, dated 17th January, 1871, Ella says thit on that day
he handed over to the cashier a cheque for £500 and obtained two bills on the Standard Bank, at Cape Town, for
the sums of £250 and £300, and that the bill for £200 was
forwarded to Van der Byl. This does not, however, in the
least degree proVe that the proceeds of the cheque were
applied towards the purchase of the bill, in the face of the
fact that

when

the cheque for

£200 was handed over

to

the cashier the account of Ella was overdrawn for a large

amount. It is clear from the pass-book that the issue of
the two bills for £250 and £300 (Nos. 611 and 612) caused
an overdraught to the extent of £731 4s. Id., and that after
the cheque for £200 had been deposited and the bills issued,
there still remained a balance against Ella of £531 4s. Id.
The defendants have therefore, in my opinion, wholly failed

upon in their last plea. I now
which raises the main question
That question is whether this
at issue between the parties.
Court, as a Court of Equity as well, as strict Law, can recognise, as a valid payment and discharge, the transfer by a
Bank of the funds of an insolvent estate from the account of
the estate to the private account of one of two trustees, upon
cheques signed by one trustee only without the concurrence
of his co-trustee, the Bank knowing at the time of such
transfer that the money had been deposited by such trustee
on behalf of the estate. It is a question of the utmost
importance not only to bankers and to the creditors and
trustees of insolvent estates, but also to the whole community. In considering this question we must lay aside
the charges of fraud 'and collusion which have been made
to prove the facts relied

revert to the

first

special plea,

Bank in course of the arguments, for the simple
reason that the charges have not been raised by the pleadings.
If they had been so raised it would perhaps have been
against the

necessary to require further evidence before expressing a
decided opinion on the matter. But the decision of the
present case does n6t rest upon the truth or otherwise of
these charges.
The. action is brought t& recover the amount
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of certain moneys deposited with the Bank, and it lies upon
the defendants, if they rely upon payment as their defence,
clearly to establish the fact of such payment.
How then do

j^'s's^
i^ec.'

&'.

Marais- Trustees

they endeavour to establish this fact? In the first place they oftheQueeS^
produce as their vouchers three cheques drawn by Ella in his
capacity as trustee upon the Dordrecht Bank, in the next place
they prove that Ella's private account at the Head Office of

Queenstpwn was credited with the proceeds of these cheques.

The

first

cheque, dated 27th June, 1870, for £300, is signed
Ella, Marais' estate," and is made payable to the

by " A. N.

Head

Office or bearer.
The second cheque, dated 18th July,
1870, for £200, payable at the Head Office to Ella's credit, is

headed "Insolvent estate J. Marais & Co." and is signed
by " A. N. Ella, trustee above estate." The third cheque,
dated 17th January, 1870 (a mistake I presume for 1871),
for £200, payable to 0. A. Nesbitt, Esq., or bearer, is
headed " Estate of J. Marais & Co.," and is signed by " A.
N. Ella, trustee." In none of the cheques is the cause^ of
payment expressed, nor is any of them signed by both
trustees, or by Ella for himself and co-trustees.
Now it is
unnecessary, for the purposes of this case, to inquire whether
under the ordinary law a banker would be justified in paying
a cheque drawn upon a trust fund in his hands by one only
of two trustees, and could plead such payment as a discharge.
By the 100th section of the Insolvent Ordinance special
provision has been made for the manner in which cheques
for the payment of money belonging to insolvent estates
should be drawn. After authorizing the creditors of any
insolvent estate to appoint some certain bank or banks with
which the trustees are to open an account and deposit all
moneys in their hands belonging to the estate exceeding
£20, the section proceeds thus " All cheques or orders for
the payment of any such money out of the said bank or
banks, shall truly express the cause of such payment, and
the name of the person in whose favour it is drawn, and
:

shall

be signed by

all

himself and co-trustees

the trustees or by one of them for
;

provided that in case the creditors

of any insolvent estate shall neglect in

manner

aforesaid to

nominate any such bank or banks as aforesaid, it shall be
lawful for the trustee or trustees aforesaid to open an account
with and pay all such moneys as aforesaid into any such
bank or banks in this Colony as he or they shall select."
S.C.— Vol. VI.

Q

226

Now,

18T6.

Deo.'

i.

Marais' Trustees

oi'theyueens-

it

does uot

Agricultural

Bank

appear in the present case whet'h6r tKe;
of Queenstown was nominated by the

creditors or Selected
-vTould it

make any

are to be drawn.

by the

nor in my opinion
form in which cheques

trustees,

difference as to the

If the prescribed precautions are necessary

nominated by the creditors, they would
a fortiori be necessary in the case of banks selected by the
The wisdom and policjy of these precautions are
trustees.
in the case of banks

by the present case. If the cause of
payment had been expressed upon the face of the cheques,
the manager of the Bank would immediately have known
whether or not the cheques were drawn by Ella in payment
of a debt due to him by the estate, and if they were not
drawn in payment of such a debt the manager would have-

forcibly illustrated

'

that Ella, in directing the money to be placed to
the credit of his private- account, was guilty of a gross
breach of trust. The defendants now say that they had

known

no reason to suppose that the cheques were not drawn
for' a legitimate purpose, but it is not suggested by them,
or by any one on Ella's behalf, that the money was
owing to him by the estate. That Ella was guilty of

him by the
and by this Court
which confirmed the election, is clear from his own letter
to Van der Byl, which was put in by the defendants, a
letter which, it must be borne in mind, was written after
the three cheques had been drawn and deposited with the
Bank. It might, however, be said, that there was nothing to
prevent Ella from stating a false cause of payment upon the
face of the cheques, in which case he might equally have
a

gross breach of the

creditors

who

elected

confidence reposed in

him

as trustee,

succeeded in transferring the

money

to his private account

without any knowledge on the part of the Bank that he was
committing a breach of trust. No doubt this would have
,

been possible

if

Ella had been sole trustee.

But

to

guard

against frauds of this nature where there are more trustees

than one, the Ordinance expressly provides that the cheques
shall be signed by all the trustees, or by one of them for
Under the Ordinance, not under
himself and co-trustees.
the ordinary law, it was in the power, indeed it was the duty
of the Bank, to refuse to pay the cheques unless signed by
both trustees, or to require production of a proper power of
attorney from the coTtrustee before paying cheques signed

.
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only one 'trustee.' It was owing to the Bank's neglect of
"'e.
duty that Ella was enabled to succeed in his
Vw.' s.
breach of trust without immediate detection. The Bank Marau- Trustees

'by

,

this obvious

cannot, therefore, in

my

opinion, rely

upon the payments

made by

virtue of the cheques which they produce as a valid
discharge of the plaintiffs' claim. But quite independently

of the form in which the cheques are drawn, I am of opinion
that this Court, as a Court of Equity, cannot recognise the
transaction as a valid payment so as to discharge the

defendants from their liability. The manager of the Bank
dearly knew that the money had been deposited by Ella on
behalf of, the estate, and he had no reason to believe that the
transfer was made for any legitimate purpose connected with

On each of the three occasions when the cheques
were drawn and handed over to the Bank, Ella's private
account was overdrawn, and the effect of two of the deppsits
'was merely to reduce Ella's liability to the Bank, and of the
third to leave a small balance in Ella's favour.
In the case
,of Pannell vs. Hurley (2, CoUyer, p. 241), decided by ViceChancellor Knight-Bkuce, the defendants, who were bankers,
were ordered to refund moneys which had been drawn by a
trustee from a trust account standing in their books and
the estate,

placed to the credit of the trustee's (Davy's) private account

Bank, upon the balance of which latter account the
bankers were creditors. "It is not suggested," said the
Vice- Chancellor, in the course of the argument, " that Davy
at the

had any right

money

to the

money himself.

to the trust fund.

sequence of what

Do they

The bankers owed the
owe it in con-

cease to

Davy has done with

their concurrence ?

"

And in delivering his judgment he said: "Money is due
from A. to B., in trust for C. B. is indebted to A. on his
own account. A., with knowledge of the trust, concurs with
B, in setting one debt against the other, whicb is done
Can it be a question in equity
without C.'s consent.
whether such a transaction can stand ? There is nothing
more in the case than that. The debt of £300 and a fraction
remains due from the bankers to the first estate." The
judgment of the Vice-Chancellor was not based, as the
Counsel for the liquidators contend, upon any fraud or
collusion against the bankers, but upon the bankers' knowledge of the trust, and upon the fact that the cestui gue trust
did not consent to the transfer of the money from the trust

Q

2

of the Queens-
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There the

account to the private account of the trustee.

i8»6.

Deo-

6.

Marate' Trustees

of the Queens-

town Bank.

respect
cestui

that

que

case

trust,

differed

from the present.

Or person beneficially interested in the fund,

was the plaintiff,

here the trustees themselves are

the

But the present action is in reality brought by
Van der Byl for the benefit of the creditors of Marais' estate,
Although Van
for clearly Ella is but a nominal plaintiff.
plaintiffs.

der Byl was not as vigilant as he ought to have been for the
is no evidence whatever to
any of the creditors, ever consented
to the transfer of trust moneys to the private account of Ella
with the Bank, or knew that the Bank had honoured cheques
drawn by Ella alone, or were in any way parties to Ella's
breach of trust. The result is, that the defendants must be
ordered to rank and admit the plaintiffs as creditors of the
Bank for the sum of £729 7s. Id., and. pay the costs of this
suit out of the funds of the Bank.

protection of the creditors, there

shew that either

he, or

Judgment accordingly
with

for the plaintiffs, for

£729

7s. Id.,

costs.

"1
Attorney, C. C. Db Villiehs.
[.Defendant's Attorneys, If airbridge & Arderne.J

["Plaintiff's

In re
Lunatic husband.

A

De

Jagee.

— Wife. —Curator of person and property.

cannot be appointed curator of the person of her
may be allowed the management of the property.

wife

lunatic husband, though she

1876.^

Dec.

In

re

1.

Cornelis Janzen

de Jager, of

Hope Town,

was,

after

inquiry, declared of unsound mind.

De Jager.

Cole applied for the appointment of a curator of his person
and property, and suggested that his wife should be

appointed.

Hoskyns, as curator ad litem, opposed. A wife could not
be appointed guardian of her husband, though she might be
allowed the management of the property,
Van der Keessel, Th. 168.)

{^^ntius, 1,11,7;

229

The Coubt appointed the Secretary of the Colonial Orphan
Chamber to be curator of the person of the lunatic and the

—

"'s-

;

said Secretary

and the

De

wife, Mrs.

Jager, to be curators

""

*^"

and administrators of the property.
[

Applicant's Attorney, Bdissibne.]

Gammer's Trustee
Insoheney.

—

Set-off.

vs.

—Proof of
sees.

Saban Joseph.

debt.

— Ordinance No.

6,

1843,

estate

of an

27, 28.

The non-proof hy a creditor of

his claim

on the

insolvent debtor, does not deprive such creditor of the right
to

set

off his claim against

a

debt due hy

him

to

the

insolvent.

The

trustee of the insolvent estate of

Samuel Gammer

1816.

Dec.

12.

sued the defendant in the Court of the Eesident Magistrate
of Simon's Town for the recovery of an account due for work
T^Ste^M.
and labour done by the insolvent before the sequestration of ^"^^ i<««v^his estate.
The defendant admitted the debt, but claimed a
right to set off a contra account of a larger amount, due for
cart hire

and carriage of

parcels.

The

plaintiff objected to

the set-off, as defendant had not proved his claim on the
insolvent estate.
costs.

The

The Magistrate dismissed the

case with

plaintiff appealed.

Buchanan,

for the plaintiff

and appellant, submitted that

the defendant's claim was not a liquid one capable of being
set off against the debt due to the estate {Van der Linden,

The 27th and 28th sections of the Insolvent
271).
Ordinance required a creditor to prove his debt before the
Master, and after such proof the Master considered the
question of set-off and struck the balance between the
As the defendant had not proved his claim he was
parties.
p.

not entitled to set it off in the action.
J^ones, for the defendant and respondent, contended that
mutual debts of a liquid nature could be set off, and that
the law did not require that the debts should be represented
The non-proof of defendant's claim
liquid document.

by a
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Ga^er'3
Trustee «.
Saban Joseph.

did

not

destroy the

right

(Biddingh, Trustee of Manuel

De

Villiees, O.J.

:

—The

of
ts.

or compensation.

set-off

Norden,

3,

Menz., 288.)

defendant has at

)

common law

a

right of set-off independently of the Insolvent Ordinance.

The question

to be decided

is,

whether there

the Ordinance which affects that right.

is

anything

The 28th

in'

section

has been quoted, and it is argued therefrom infer entially,
that no set-off can be allowed unless the claim has been
proved. I cannot hold that by that section the defendant
has been deprived of his common law right. This section
provides that all debts due by an insolvent at the time of
the sequestration of his estate

when

may

be proved, and that

is allowed, and a
duty imposed upon the Master to deal with such set-off;
but it does not follow that a creditor is deprived of his
right of set-off unless he proves his claim.
It would
require stronger words in the Ordinance than have been
used, to do that.
This view is fully supported by the
decision of this Court in 1844, in the case cited of Hiddingih,
Trustee of Manuel vs. Norden (3, Menz., 288).
The appealmust be dismissed with costs.
Dentssen, J., and Fitzpateiok, J., concurred.

there are mutual debts a set-off

Appeal dismissed accordingly, with
r Appellant's Attorney, Dickson. "1
LBespondent's Attorney, Vad Zyi„J

costs.

,
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Cape Divisional Cottnoil
Divisional Council.

vs.

The Colonial Government.

—

Bailway suh-guarantee.
Accounts.— Act No. 20, 1^51.—Act. No.

A

—Rendering

of

10, 1862.

Divisional Cowneil, charged hy Act No. 10, 1862, section 2,
with the duty of assessing and levying a rate upon the

.immoveable property within the Division, for ike purpose
of paying its proportion of the svb-guarantee for railway
pwrposes imposed upon the Division hy Act No. 20, 1857,
is not justified in refusing to perform that duty on the
•ground that no properly audited account of the expenditure

upon

the

railway has been submitted

to it,

— [Denyssen,

J.,

'•J

The Divisional Council

of the Cape petitioned the Court,
had been called upon by the TreasurerGeneral of the Colony for the payment of £35,316 Os. lOd.,
being the balance alleged to be due for sub-guarantee payable
.by the Council in ternjs of Act No. 20, of 1857
that the
Council had applied to the Treasurer-General for detailed
accounts, properly audited, of all moneys expended in the
.construction of the Wellington Kail way in respect of which
ithe sum was claimed, but the Council had not been furnished
with such detailed accounts, and in reply to their application the Treasurer-General informed the Council that John
Truro Wylde had been appointed to assess and receive tha
rates authorized to be assessed in terms of Act No. 10, 1862.
Wherefore the Council prayed that the Treasurer-General
and the said Wylde be interdicted from assessing and
receiving such rates until the Council had been furnished
,'

i8»6.

.stating that the Council

;

with detailed accounts duly audited.
The affidavit of the Secretary to the Council set forth,
that by Act No. 29, 1857, the Governor was empowered to
.contract with any joint stock company for the construction

Town and Wellington Eailway, provided that
£500,000 should be fixed as the highest sum
upon which the Government should guarantee an annual
interest of not more than six per cent, to the Company, this
of the Cape

the

sum

of

guarantee being given to induce the

Company

to

undertake

the construction of the railway, one-half of the guarantee to

is

cape Dwisionai

The

ctoimiL,!

""""'"''''

•
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be paid by the Government and the other moiety by the
divisions of the Cape, Stellenbosch, and Paarl ; that on the
5th Octobsr, 1858, the Governor entered into a contract,
providing that the amount upon which ipterest should be

guaranteed should not exceed £470,000, which sum was
subsequently increased to £500,000 ; that the line was constructed by the Company, and opened on the 4th November, 1863 ; that the accounts made up by the Company
shewed an expenditure of £318,020 in this Colony, and
£280,001 17s. 2d. in England ; that these accounts were
referred to the Crown Agents of the Colonies, but their
investigation was restricted to .the accounts of expenditure in England ; that in these accounts it was found that

£100,000 was a charge against the contractor, and a further
sum of £10,000 was improperly charged against the Government that if the accounts of the expenditure in the
Colony had been properly audited, it would be found that
large sums had been carried to the debit of capital account
which should never have been debited to such account that
in April, 1873, a memorial from the ratepayers was forwarded by the Council to the Government requesting that
the accounts be properly adjusted, upon which the Government requested an expression of opinion from the Council,
before taking active steps to comply with the request of the
memorial that no properly audited accounts had ever been
furnished to the Council, but that in answer to calls the
Council had from time to time paid to the Government on
account of the sub-guarantee the sum of £74,802 that in
April last the Council was furnished with a memorandum of
account, according to which the Government claimed the
sum of £35,865 14s. IQd., as the balance due on account of
sub-guarantee, which amount the Government subsequently
reduced to £35,316 Os. IQd. ; that the Council requested to
be furnished with audited accounts, but the only reply
received was an intimation that the Governor had exercised
the power conferred under the 3rd section of Act No. 10,
1862, and appointed Mr. Wylde, with the powers conferred
by the Act.
The answering affidavit of the Assistant Treasurer detailed the payments which had been made from time to
time by the Council to the Government on account of the
sub-guarantee ; and stated that full and detailed accounts
j

;

;

;
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and balance aheets had been furnished, shewing the state of
isve.
accounts between the Government and the Council, and as
„' m.
the Council had failed to pay the balance due, the Governor Cape Divisional
had empowered Mr. Wylde to assess the amount in terms of tiw"^™'^!
Government.
Act No. 10, of 1862.

The Assistant Secretary
affidavit correcting

ments relative

of the Divisional Council made an
some of the Assistant Treasurer's state-

to the accounts.

Cole, for the applicants, said the real question at issue

was

whether the

sub-guarantors were bound to pay to the
Government one-half of the amount which the Government
might be bound to pay the Company. To ascertain what
that amount was, it was necessary that there should be
properly audited accounts.
If the Government had paid
the Company without having properly audited accounts,

then they had paid improperly, and ought not to be allowed
to recover from the Divisional Councils.
If there were properly audited accounts, then the applicants were entitled to
see them.

Payments had been made by the Divisional

Council from time to time on account, and

now

ment was demanded, and the Council were
require proper accounts, to ascertain

was correct or

if

a final payentitled

to

the balance demanded

not.

Government, submitted that

Jacobs, A.G., for the

rather late for the Divisional Council

now

to set

it

was

up

this

claim.
By the Act the several Divisional Councils were
bound to pay one-half of the amount actually paid by the
Government and they had no right to go into the question
The onus of ascertaining the amount to
of accounts at all.
be paid to the Company was thrown upon the Government
and when the Government made the payment, the Divisional
Councils, upon receiving the fiat of the Governor, were
bound to -levy a rate and pay over one-half of the amount
paid.
As a matter of fact there had never been any audit
;

of accounts.

—

Why do you not supply as good
[De Villiers, C.J.
can
an account as you
?]
The expense would be something enormous; and the
The Government had on a
Company is now dissolved.
in force and appointed Mr.
the
Act
put
occasion
previous
done, and the amount paid
which
was
rate,
a
Smuts to levy
:
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by the Divisional

over without any objection being raised
Council.

CoU, in reply, referred to the preamble of Act No. 20, 1857,
which referred to the Divisions to be rated so far as might
be necessary to " make up one-half of any amount vyhich the
This
Colonial Grovernment may be called upon to pay."
meant one-half of the amount the Government vrere legally
bound to pay. The Divisional Councils stood in the position of sureties, and were therefore entitled to know what
amount had been legally paid.
Cur. adv. vult.

Postea (December 19),

De

—

This is an application for an interGrovernment from exercising the powers
and functions conferred on the Governor of the Colony by
Villiees, C.J.

:

dict restraining the

the third section of Act No. 10, of 1862, in respect of the

That section enacts that in the case
on the part of an^ Divisional
impose, levy, and pay any such rate as is

railway sub-guarantee.

of the failure or neglect

Council to assess,
in the 2nd section mentioned, then

it shall be lawful for
and proper person or persons to perform the duties which by the 2nd section are
imposed upon the Divisional Council. The simple questions,
therefore, which the Court has to decide upon the present

the Governor to appoint some

application are

—

(1.)

What

fit

are the duties of the applicants

under Act No. 10, 1862? and (2.) Have they failed or
The second section
neglected to perform those duties?
reads as follows " It shall be the duty of the Divisional
Councils of the Cape, Stellenbosch, and the Paarl, and they
are thereby authorized and required, as often as the Governor
shall notify to them in writing, that any sum or sums of
money, has or have been, or is or are, payable out of the public
revenue of this Colony, under and by virtue of the guarantee
in the Act No. 20, 1857, provided, of the value, if need be,
of the immovable property in their divisions respectively, in
terms of the Public Eoads Act of 1858.
and the Chair:

.

man

.

.

of each of the said Divisional Councils shall transmit to

the Colonial Secretary a sta oment of the valuation so made
and the proportion of the money which shall have become
;
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payable under and by virtue of the guarantee aforesaid shall
be recoverable from the said divisions in due proportion to

'sie.
..'

9'
1

the value of the immovable property therein ; and the said Cape Divisional:
Divisional Councils shall thereupon assess, imnose. and levy TheCoioniai
GoYernment.
,.
,.
,1
„
upon such immovable
property,
terms of and according

...
m

to the said Act,

-,

such rates as shall produce the proportion

declared to be recoverable from

them

respectively, together

with the expenses of collecting the same." To understand
the exact nature of these duties it will be necessary to refer
to

some of the provisions of the Acts

the constitution and powers

of Parliament

of Divisional

by which

Councils were

regulated, and the railway sub-guarantee was provided for.

The Act

for creating Divisional Councils

was passed

in the

year 1855, but the powers and duties which it conferred and
imposed were very limited. It is clear, however, from the
preamble, that Parliament at that time contemplated that

more extensive powers, functions, and duties would from
time to time be bestowed and imposed on the Councils thus
created.
In. 1857 the Act for the construction of a railway
from Cape Town to Wellington was passed, and as an inducement to companies to undertake the construction and
working of the railway it was provided that the Government
should guarantee to the sbareholdert an annual interest of
not more than six per cent, on the capital expenditure in
constructing the railway, such capital not to exceed, in any
In consideration of the adcase, the sum of £500,000.
vantages expected to accrue to the owners of landed property
in those divisions through which the line of railway was to
run, it was provided that one-half of all such sums of money
as should be paid or payable by or out of the public revenue
of the Colony by virtue of the guarantee, should be a charge
upon the immovable property of the divisions of the Cape,
Stellenbosch, and the Paarl, and by a subsequent portion of
the Act the machinery for collecting the sub-guarantee was
provided. Under the machinery thus provided, the Governor,
was authorized to assess the property and levy the rates, and
the powers conferred on him for the purpose were substantially the same as those which belonged to the Central
Board of Commissioners of Public Eoads under the old Eoad
In 1858 the Public Eoads Act, No. 9, 1858,
Ordinance.
was passed, by which the Central Board of Commissioners
ani
was abolished, and their duties and powers were imposed
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Effective machinery
imposing and levying

i8»6.

conferred upon the Divisional Councils.

..'

for valuing landed property,

19-

Cape Divisional ratos for

The coioniki

remmen
.

and

for

road purposes, vras placed at the disposal of the

Divisional Councils, but no powers were given to any of them
^^ j^^^ ratcs for the purposo of collecting the sub-guarantee.
It

was not until the year 1862 (when the railway was brought

to its completion) that the Divisional Councils of the three

through which the railway passed were invested
with the additional duty of collecting the sub-guarantee.
It was a purely administrative duty which the Central
divisions

Government could not discharge
little cost as local

for

so efficiently

bodies provided with effective

and at so
machinery

valuing landed property and collecting rates.

The

10, 1862, imposing the duty, seems to assume
that the Grovernment would protect the interests of the
ratepayers, and would not pay a larger guarantee than the
Colony was liable for. At all events, the Act contains no
provisions entitling any of the Divisional Councils therein
mentioned to demand an account of the actual expenditure

Act No.

in respect of the railway before collecting the sub-guarantee,

nor does

it

contain any provision from which

it

could be

inferred that the Legislature imposed this additional duty

.

on the three Councils as a means of protecting the ratepayers against excessive demands made by the Government.
On the contrary, the intention of the Legislature seems
rather to have been to trust to the Parliament of the Colony
for the protection of the ratepayers.
The 12th section
of Act No. 20, 1857, expressly provides that an exact
and particular account shall be kept of all moneys, if
any, paid by or out of the public revenue, or by virtue of
the guarantee aforesaid, and of all moneys, if any, received
under or by virtue of the assessments aforesaid, for the
purpose of making good to the public revenue one-half of all
moneys which shall be paid or payable from time to time
and a copy of such account, made up to the latest date which
shall be practicable, together with full information concerning the progress of the working, costs, and revenues of the
railway, shall be laid before each House of Parliament not
later than twenty-one days next after the opening of eachsession.
Considering that the members of both Houses of
Parliament and the members of Divisional Councils are
elected by the same electors, any provision requiring accounts

237
to be laid

before the Divisional Council would have been

As regards the Divisional Councils

superfluous.

Stellenbosch, and the Paarl,

it

clearly

isve.

of the Cape,

became their duty,

,.'

under the 2nd section of Act No. 10, 1862, to collect the
sub-guarantee upon receiving from the Governor a notification in writing that the guarantee was payable.
It is not
denied that the applicants have received such a notification,
or that the Government has paid the guarantee of which a
proportionate share is now demanded from the applicants, or
that until the year 1873, the applicants from time to time
paid to the Government such proportion of the sub-guarantee
as they had succeeded in collecting.
In that year the subguarantee was abolished, so far as future payments were con-

The

cerned.

applicants

now

19.

Cape Divisional

TheXionTai

refuse to collect the balance of

the sub-guarantee, payable in respect of the previous years,

and have

justified their refusal

by stating that no properly

audited account of the expenditure upon the railway has

been submitted to them.
already said, that in

my

It

is

clear from

what I have

opinion the applicants are not en-

such an account, and that having refused to perform

titled to

the duties imposed

upon them by the 2nd

section of

Act

No. 10, 1862, they cannot succeed in their application for an
interdict restraining the Government from itself levying the
rate.

The

application

Dentssbn,

J.

;

must be refused with

—I much

costs.

regret that I cannot agree in this

instance with the Chief Justice, for I cannot comprehend

upon what

principles, legal, equitable, or

otherwise, rate-

upon Governaccounts
of
the moneys
render
to
any
body,
upon
ment, or
a
certain
specific
by
them
for
contributed
been
have
which
purpose and I know of no principle upon which a Government which has received that money can deny the right I
have named, upon the plea of some technical expressions in
the Act, on the ground that the Government is irresponsible
payers are to be debarred the right of calling

;

the representatives of the ratepayers to render such
accounts to them. The Act No. 20, 1857, to which reference
has been made, for the construction of a railway from Cape
Town to Wellington, provides that a certain guarantee shall
to

be awarded to the Company for the purpose of constructing
that railway and further provides that in consideration of
the advantages which would probably accrue to the landed
property along the railway route, the property in question
;

,
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Government.

should be rated to pay one-half the amount' of the subguarantee. Now the 3rd section proTides that " one-half
of all such sums of monej as shall be paid or payable (legally
of courso) bv or out of the public revenue of this Colony
/..i
e
upon or by virtue 01 the guarantee aforesaid, is hereby

...

•t-i_i"

.

declared to be a charge, as hereinafter mentioned, upon the
immovable property of or belonging to the divisions of the
Cape, Stellenbosch, and the Paarl," and so on. The 4th
section provides that " in case there shall be in existence at

the time

when

the Grovernor aforesaid shall find

to take measures for assessing a rate

it

necessary

upon the three divisions

aforesaid, for the purposes of this Act, a valuation of the

immovable property thereof, for road purposes, effected
by virtue of any Act or Acts to be hereafter passed,
then and in that case the said valuation shall be fixed and
binding for the purposes of this Act." Then the Act goes
on subsequently to make the Governor or the Government
for the -time being the' party by whom measures shall be
adopted for recovering from the ratepayers the sums named.
The 8th section provides that the rate to be imposed shall

Tinder or

be equal to one-half the sum payable out of the guarantee.
section provides that " an exact and particular

The 12th

account shall be kept of

all

moneys,

if

any, paid by or out

of the public revenue, under, or "by virtue
aforesaid,

and of

all

moneys,

if

of,

the guarantee

by
making

any, received under pr

virtue of the assessment aforesaid, for the purpose of

good to the public revenue one-half of all moneys which shall
be paid or be payable therefrom; and a copy of such account, made up to the latest date which shall be practicable,
together with full information concerning the progress,
working, cost, and revenues of the railway, shall be laid
before each House of Parliament not later than twenty-one
days next after the opening of each session." Now it is the
account provided for by this section, which the ratepayers,
through the Divisional Council aforesaid, claim from' the
Government, and demand that it be made up and exhibited
to them for. the purpose of examining it; and at the -time
when they have come to close the account, the sub-guarantee
being now abolished, they claim from the Government means
of ascertaining how far the very considerable amounts they
have from time to time contributed to this sub- guarantee
have been paid for the express purpose by this Act pro-

.
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vided ; and whether ot Iiot the sub-guarantee has been
applied for the purposes specified by the Act No. 20, 1857.
I do not see upon what ground this right, due to them both

1-i

1

•

1

•n/.-T

d!!'%
..'

in law and equity, and on every principle of right, can be

refused to them

or

;

upon what principle the Government

can claim irresponsibility with reference to coming forward
to shew whether the money has been applied to the payment
of the sub-guarantee for the purposes of the Act.
It is true
that by Act No. 10, 1862, the

Government applies

to the

Divisional Councils to levy the sub-guarantee, while before

by the Act

that time,

of 1857, the Governor

the rates immediately from the ratepayers.
sions of

Act No.

that duty

;

10, 1862, the

except

had

By

Government was

to

demand

the provirelieved of

when the Divisional Council neglected to
when the Government could step in and

perform the duty,
appoint an assessor upon due notice being given to the
In the 2nd section of Act No. 10,
Divisional Council.
1862, it is also provided that " it shall be the duty of the
Divisional Councils of the divisions of the Cape, Stellenbosch,

and the Paarl, and they are hereby authorized and required,
as often as the Governor shall notify to them in writing that
any sum or sums of money has or have been, or is or are
payable out of the public revenue of this Colony, under
and by virtue of the guarantee in the Act aforesaid provided,
to value, if need be, the immovable property in their divisions respectively."

The word

" payable "

is

again made use

meaning, of course, legally payable under the Act of 1857.
By this Act, although by the Act No. 10, 1862, it was provided that the Government should apply to the Divisional
Council for payment of the rate, I maintain the intention is
to apply to the Divisional Council as representing the rateof,

they who elect the members of the Divisional
is the ratepayers who now, through the
Divisional Council, come forward and say to the Government, " Let us see how our account ttands. If after all the
payments we have made we are still indebted to you under
It

payers.

is

Council, and

l a-

Cape Divisional

it

be no objection to pay the
applied
by you as by the Act
been
not
has
money but if it
receive authority to
you
before
right,
the
provided, we have
this sub-guarantee, there will
;

levy any further rate, to see that you apply the amounts
already received to their proper purpose." For these reasons
I regret I cannot agree with the Chief Justice. I cannot

Council

vs.

The coioniai
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help expressing my surprise that the Grovernment should
have availed themselves in this manner of the provisions of
the 2nd scction of the Act of 1862, tho meaning of which
at all evcnts, doubtful, and say, " We shall just put down
what we have paid, and whether we have paid it improperly
or not is no business of yours, and we refuse to give you the
information you require."
ig^

—

have the misfortune to differ in this
Brother who has just spoken. This is
not an application for a mandamus for an account to be
rendered by the Government to the Divisional Council, but
an application for an interdict to restrain the Government
from exercising a right conferred upon it by Act of Parliament, until the Government complies with the demand of
FiTZPATEicK, J.

case from

:

^I

my learned

the Divisional Council by rendering a duly audited account.

At

the Act No. 20, 1857, gave the Government the power

first

of levying the rate for this guarantee before the Divisional

Council had any power to do so at

all.

It

was merely

for

the sake of convenience, as an administrative act, that a

law was passed requiring the Divisional Court to levy a
rate under certain circumstances. These circumstances have
all

occurred.

The Governor has

intimated, in terms of the

Act, that the sub-guarantee has been paid, and that

chargeable upon the district, and

now

calls

it is

true,

the transaction,

is

it.
They say, " No
now we are coming to the conclusion of
and before we levy a rate for the arrears, we

sional Council to levy
before,

it

upon the Diviwe have done so

;

but

require you to give us duly audited accounts."

There

is

no

provision that I can see in the Acts referred to requiring the

Government
Council.

to give

any account

at all to the Divisional

If the Council believes that the public has not got

the value of its money, or that the accounts would shew
anything fraudulent in the dealings of the Government in
this matter, their only

remedy

is,

in

my

opinion, to get tho

powers of Parliament put into operation against them to
compel them to do their duty. The law compels the Government to lay a detailed account before Parliament in each
session, but there is no allegation that it has not been so laid
I therefore think it is our duty to
before Porliament.
assume that the Government has done its duty in this
matter and if it has not, then the remedy for the public is
through its own representatives in Parliament. As it is not
;
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alleged that the account has not been laid, as the law

18>6.

Dec.

requires, before Parliament, I do not think that the rate-

payers, or indeed any one else, can be or are entitled to call
on the Grovernment for an account and though I should
have been very glad if the Grovernment had been more communicative, and not so abrupt to this body of gentlemen,
still it is a mere question of law; and as I think the
Divisional Council not entitled to any account from the
Government, I must agree with the Chief Justice.
;

„

r.

19.

cape Divisional

The Colonial
Goverumeat.

Application refused accordingly, with costs.
[AppllcantB' Attorney, Moore.
Bespondents' Attorneys, Beid

"1

& Nephev. J

Stbyleb

vs.

Tonkin.

Secv/rity for Costs.

A

who had left the Colony without the intention of
retv/rning, and leeome a resident in the Transvaal, and
had no property in the Colony, ordered to give seewrity for

plaintiff

costs before

taking fm-ther proceedings.

had been instituted for the recovery of certain
money, and pleadings had been filed, to which exceptions

An

action

suddenly left the Colony, without
Colony, and took up his resithe
in
leaving any property
it was alleged, the intention
with,
Transvaal,
dence in the
permanently.
of remaining there

were taken.

The

plaintiff

for an
Upington, for the defendant, upon notice, moved
before
costs
for
security
find
plaintiff
to
the
order to compel
a good
was
There
action.
the
in
taken
were
steps
any further
defendant would be
defence, and if the plaintiff failed the

without remedy and unable to recover his costs.
that the
Buchanan, for the plaintiff, was unable to deny
returnof
intention
the
plaintiff had left the Colony without
be
must
costs
for
Security
ing, but opposed the motion.
the
for
competent
not
moved for in initio litis, ani as it was
case had progressed
defendant to demand security before the
had subiequently lett
so far, the mere fact that the plaintiff
^
S.C.—Vol. VI.

me.
Dec. 19.
Steyler vi.

Toukm.
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Colony did not create any right in favour of the

1876.

the

-^

defendant.

Steyler vs.

Tonkin.

De

—

I have no doubt about
must now give security for costs.

Villiees, C.J.

plaintiff

:

it,

that the

Application granted, and security ordered to be

given

accordingly.
fPlaintiff's Attorney,

Buchakan.

LDefendant's Attorneys, Christie

Ash

vs.

Charter-party,

~\

& Dn Pkeez. J

Goodlifpe, Smaet,

&

Seablb.

—Exchange.—Custom of Port of Cape Town.

Where under a charter-party entered into here a vessel engaged
to proceed to Calcutta, and there to load a ca/rgo to he
brought to and delivered at a Colonial port, " the freight
to he paid on unloading and right delivery of the cargo,
in cash, less funds to le advanced the Captain in Calcutta,
if required, by the charterer's agents, not exceeding £250,
subject to 5 per cent, commission, with interest and insurance" and money was thereupon advanced by the
charterer's agent in rupees, the eurrency at Calcutta,

Held

—

that in the settlement

—

of accounts at the Cape, the

rupees advanced were to he reckoned at their current value
at Calcutta at the time the advance was made, viz.. Is. Id.
each,

Is there

and

not at 2s. each, their nominal value.

a custom of merchants, at the port of Cape Town, for
a vessel to charge commission on freight

the charterers of

earned ?

The

1876.

°r

It'.

aS^s.

[Not decided.]

William Ash, master of the
Endymion, on the 3rd May,, 1876, entered

plaintiff in this case,

vessel called the

into a charter-party with the defendants, Messrs. Groodliffe,

and Searle, merchants, of Cape Town, to proceed
and there load a cargo of rice and other
merchandise for Algoa Bay or Table Bay, at a freight of

sman°,°Srie. Smart,
to

Calcutta,

£3

2s.

^d. per ton, " the freight to be paid

and right delivery of the cargo, in cash,

less

on unloading
funds to be
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advanced the Captain in Calcutta, if required, by charterer's
agents, not exceeding £250, subject to 5 per cent, commission,
with interest and insurance."
The vessel proceeded to
Calcutta and took in a return cargo. The accounts for
supplies and other necessary expenditure for the ship, were
sent in to and paid by the charterer's agents, who made

out an account of disbursements reckoned in rupees, the
currency at Calcutta. The return voyage was duly performed, and the cargo properly delivered, and a freight of
£1073 16s. earned. In settling accounts the defendants

charged the rupees advanced by their agents at Calcutta,
and they also charged an
address commission of two per cent, on the freight earned.
The plaintiff was willing to allow the rupees at Is. 7d. each,
at 2s. each, their sterling value,

that being their current value at Calcutta at the time of the

advance, and he denied all liability to pay the address com-

As no settlement could be arrived at, he instituted
sum of £665 17s. Id., being the
balance of accounts as claimed by him.
The defendants
tendered the sum of £596 17s. \\d., leaving in dispute the
mission.

this action to recover the

two items of charge for rupees and address commission.
Evidence was led for the defendants to shew that it was a
universal mercantile custom where an advance was made on
a charter-party to calculate the advance at the par of
exchange. Also, that it was the custom at the Port of Cape

Town

to charge an address commission where a vessel was
consigned to the charterers. Frequently the charterers had

to collect the freight from a number of consignees, and this
commission was to remunerate for this labour as well as for
what was done in entering and clearing the vessel and the
like.
In most charter-parties it was usual to mention that

commission was to be charged, and the rate, generally two
and a half per cent., was specified. If the charter-party was
silent, a commission of two and a half per cent, was generally
charged, though several of the defendant's witnesses stated
they did not usually charge a commission where -the vessel
,

was chartered to bring a

full

cargo for themselves alone.

The defendants stated that though by the charter-party
they appeared to be the sole consignees, as a matter of fact
other parties were interested in the cargo.
The plaintiff called rebutting evidence, contradicting the
existence of the custom alleged

by the defendants.

From

the

isie^.
..
'

1

9"

asJim..

Smart,

&

searie.
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1876.^
1 3-

Ashijs^

Smart,

it appeared that all work and labour done in entering
and clearing the vessel, and advertising and other petty
It was also
expenses, had been charged for separately.

acconnts

& Searie. shewn that the original charter-party, as drawn up by the
defendants, contained a clause for charging a commission of

two and a half per cent., but as the plaintiff refused to allow
such a commission, the words were erased. It was also
proved that the current value of a sovereign in gold at

was twelve rupees,
one shilling and sevenpence a rupee.

Calcutta, at the time the vessel was there,

eight annas,

i.e.,

Upington (with him Forster), for the

plaintiff,

contended

by the charter-party the defendants had bound themselves to advance at Calcutta any amount required not
exceeding £250 in sovereigns, for which they were to be
paid a commission of 5 per cent., and interest, and the
amount was to be insured. This was the profit they contracted to make, and they could not now claim to make
that

another large profit out of the difference between nominal
and actual value of the rupees. The plaintiff might have

demanded British gold and gone into the market and got
the benefit of the exchange. As to the commission, not only
was there the contract not to pay it, but the custom of
merchants under which it was sought to claim it had not
been proved.
Jacobs, A.Q. (with him Maasdorp), for the defendants,
submitted that the custom of the port had been conclusively
proved.
There was no agreement not to charge the commission, but reference to it was omitted from the charterparty, which evidenced the actual agreement between the

As

parties.

to the value of the rupees, the currency of the

payment was to be made was the proper
and not the difference of exchange.
(Story's
of Laws, sec. 308, n. 3; Cocherell vs. Barber, 16,

place where the
criterion,

Conflict

Yes., 461.)

De Vellieks,
in this case.

C.J.

The

:

—There are two questions

first is,

for decision

whether the defendants are en-

commission on the amount of freight earned for
the voyage from Calcutta to Cape Town. The evidence
which has been led to prove the general custom of merchants
titled to a

is

very conflicting

;

the witnesses for the defendants swear-
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ing that according to the custom of this port the commission
would be payable, while on the other hand the witnesses for
the plaintiif swear that in a case such as this

is'«.

T

not.

Ash

Captain Murison, one of defendant's witnesses, said that
though according to custom he could claim commission, yet

smar ™&

would

it

that in a case like this, wherp the whole cargo was consigned
to himself, he would not have charged it.
On the whole I
ata not satisfied that the

Then with regard

custom set up has been proved.

to the second question, as to the value to

be allowed for a rupee. , Under this charter-party the freight
was to be paid upon proper delivery of cargo, less advances

which might be required not exceeding £250. Under this
agreement if the Captain had required gold coin he would
have been entitled to receive it. But as a fact it seems
goods were bought for the ship and paid for by the defendants'
agents and it, is said now that the plaintiff must pay for
those goods a price not being their actual value or cost.
As
the Captain would have been entitled to receive gold to pay
for these goods which are charged to him in rupees, the
rupees must be taken at the same rate as the Captain could
have got them for in exchange for gold, and that has been
proved to be twelve rupees eight annas for a sovereign. I
therefore think that the judgment of the Court must be for
the plaintiff.
The passage in Storif (Confliet of Laws,
J

sec. 309), also, is clearly

in plaintiff's favour.

" The proper rule would seem to be, in

sum in the currency

He

all cases to

says

:

allow that

of the country where the suit is brought,

which should approximate most nearly to the amount to
which the party is entitled in the country where the debt
is payable, calculated by the real par and not by the
nominal par of exchange. This would seem to be the rule
In some countries
also which is adopted by foreign jurists.
exchange
by law, as in the
there is an established par of

United States, where the pound sterling of England is now
valued at four dollars and forty-four cents for all purposes
except the estimation of duties on goods paying an ad

•

valorem duty. In other countries the original par has, by
the depreciation of the currency, become merely nominal,
and there we should resort to the real par." I have no doubt
that the plaintiff has established his case on both the
questions in issue.

Denyssen,

J.

—

:

I

fully concur.

The defendants

rested

.

w.
vs.

selrie.
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..'

Ash
Smart,

&

commission on custom

and yet Captain

their claim

to

"!

Murison, the

first of their

vs.

said in this case he

searie.

Mr. Ausdell, another of their witnesses, also said that under

i8»«.

.

witnesses

;

who spoke to the custom,

would not haTO charged

the'

commission.

that charter-party his firm would not have charged commission.
I quite agree also that the Captain was entitled
to

£250

if

he required

FiTZPATRiOK,

J.,

Judgment accordingly
rPlaintiflfs Attorneys,

or its value.

it,

concurred.
for the plaintifi",

Kbid & Nephew.

LDefendants' Attorneys, Faikbbidge

costs.
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