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TNDEX TO THE

Act

VOLTTMi:.

20, 1856, § 8, Clauses.— See Title to Land.
§ 12, Schedule B, §§ 40, 41, 42, 47.-.See

Attachment.

§§ 36, 45, Schedule B, § 13.— See Agent, Magistrate's
Court.

§

47.

— See

Besident

Magistrate.-).

§§ 3, 5.— See Attorney.
10, 1869, §§ 25, 26, 32, 70.— See Land Beacons Act.
18, 1859.— See Forest Fire.
12, 1858,

§ 10.— See Land Beacons Act.
1861.— See Divorce.

3, 1860,
4,

1861, § 3.— See Tacit Hypothec.
1864.— See Bond.
7, 1865, §§ 35, 90.— See Pound Eescue.
AcoouNT ovBKDEAWN, Bank. See Provisional Sentence.
AcconNTiwo, Action oi'.— See Partition of Farm.
AcooiEBcxNcs.- See Mortgage Bond. Mutual 'Will.
Action to have proof of debt admitted.— See Proof of Debt.
Adiation.— See Mutual Will.
5,

3,

—

Adblteby.

— See Divorce.

AoEsoY— Mortgage.'] V. &

K. negotiated through E. a loan from
under security of a mortgage bond, in which it was
stipulated that the capital amoimt, and interest thereby secured,
should be payable at the plaintiffs' oilict, Port Elizabetli, the power
on which the bond was passed being, however, silent on this point.
It was also proved that the plaintiffs sent half-yearly demands for
plaintiffs

interest to

bond debtors, notifying therein that the payment of such

interest should be

made

at their office in Fort Elizabeth.

R.,

whom

the plaintiffs had by public advertisement appointed as their agent

Bichmond, received the amount of the bond, with certain
and subsequently surrendered his estate, without remitting
Held: on an action thereupon by plaintiffs
to the plaintiffs.
against V, & K., on the bond, of which plaintiffs still had possession, for the payment of its capital and interest, that although B.
was the plaintiffs' agent for the original investment of the money,
he was not their agent for the repayment thereof, and that such
repayment was, therefore, no bar to the plaintiffs now recovering
la this action accordingly. Loan, Trust, and Agency Company vs.
58
,.
Viktor and Another
.........
See Charter-party. Ship Agency.
AaEST.—Magistrate's Court Act 20, 1856, §§ 36, 45; Schedule B,
§ 13.] It is competent for any person, duly authorized in writing,
to appear for any plaintiff or defendant in the Besident Magistrates'
Courts of this Colony, although not an enrolled agent of such Court
nor a person specially allowed to practise therein. But no such
at

interest,

—

PXOE

make any charge for costs, on taxation,
services. Where a Resident Magistrate refused

person so appearing can
for attendance or

an articled clerk to appear before him, and such articled
Supreme Court for relief,— Held (by majority
of the Court, Bell, C. J., and Pitzpatkick, J. Dentssen, J.,
dissenting): That, although the Resident Magistrate was wrong in
not hearing the applicant, the complaint to the Supreme Court is
the privilege of the client for whom such applicant wished to
appear, and not of such applicant himself. Wherefore the application was refused, without costs. But where the client himself
made such application for relief, under similar circtimstances, it
was granted with costs. The Supreme Court has power to review
any such case under the 52nd Section of the Charter of Justice.
to allow

clerk applied to the

;

Brown

vs.

Hudson

170

ANTfiNnpTiAL Contract.— P?acoa« C. V. 1540.] Preference."] E. li. C, a
merchant, married, in June, 1830, A. C. M. G-., under an antenuptial
contract stipulating for community, excepting only as to certain
" moneys, goods chattels, effects, and things, which the appearers are
now, respectively, possessed of," valued at 10,000 Bds. (£750), which
were to be " the sole and exclusive property of the said A. C. M. G.,
as a provision for her and the child or chUdren of the said intended
marriage, if any such there be;" E. L. C. to have the use and
,

possession thereof

&c.

in. trust,

An

inventory of the respective

was annexed to the antenuptial contract, embracing furniture, the property of E. L. C, amounting to 7,478 Rds., and of
A. C. M. G., amounting to 3,840. In IS56 E. L. C. surrendered
his estate, and his wife proved preferently for £750, uuder the
antenuptial contract.
The trustee in the insolvency awarded
the amount in preference, to which objection was taken by the
applicants, wno were concurrent creditors; and a further objection
by the wife, that sufficient preference and Interest had not been
allowed her. Held: That the wife was not (under the provisions of
Flacaat of C. V, 1540) entitled to the benefit of the antenuptial
estates

contract until all the creditors of the husband's estate have been
S. A. Bank, Trustees of, vs. Chiappini
143
The landlord's tacit hypothec has effect over the separate property

satisfied.

of a wife married by antenuptial contract, who has brought such
separate property into a huuse rented by the husband, and in which
she resided. Crowly vs. Domony
205
Appeal from Eastern Districts Court. See I>and Beacons Act.

—

Appointment, Royal Warrant of A.ctioa to recover. Bruce vs. Cornwall 295
Akrkst, Bight of, by private persons.— Ord. 40, § 51.— Application for
bail in case of murder.— Ord..73, §§ 14, 15. -Ord. 2, 1837,
construction of].
Held by majority of the Court (Bell, C. J„ FiiaPATKicK, J.; Denyssen, J., dis.) that the power of private
persons to
:

arrest without warrant, and, on resistance, to kill or
wound the
party sought to be arrested, is limited to such persons as have
cither
seen or have actual knowledge of the commission, of a
crime and
does not extend to such as have merely a reasonable

suspicion

of its commissiou,

Queen

vs.

Scheepers

,

——

Akkest,— DaioiigeQ

—

for

Wrongful Arrest by

Police Officer.

Jacobs

vs.

Evans.

29

San?, Lippert^ Co.

vs.

Desbata

6S, 189

Articled Civbbk.— See Agent Magistrate's Court

Attachment and
trates'

Sale in Execution by Messengers of Resident Magis-

Courts— Ord.

3,

and Regulations, Nos.

184*, § 2,

40, 41, 42,

Act 20,

and

47.]

B, lluha
duty of messeiiimmediately on tbe

1856, § 12, Sci.
It is the

gero of Resident Magistrates' Courts to sell

expiration of the fourteen days after attacUment, unless

by

special

authority of the execntion creditor, or under such extraordinary

circumstances aa will satisfy the Court that the delay was unavoidable and for the benefit of such creditor. Beyond this limit, the

messenger Uaa no discretion in fixing the day of sale at any period
between the fourteenth day and the return of the writ. Eren if
such return day be o month from the day of attacluuent, the
messenger, notwithstanding, mast realize immediately on the lapse
of the first fourteen days, subject only to the exceptions above
stated.

Atioenet,
•

vs. Van der Byl
must be major before admission.— .4o«

Hill
an,

InEe Hull
Power oi',

—

^§

3, 5.

288

r

,

inswfficient Attestation of.

126
13, 1858,

— See Mortgage Bond.

Baii..
See Arrest
B.VNK AcooDNT OvERDUR. See Pro-i-isional Sentence.
Beacons.— See Land Beacons Act. Pound Eescue.

—

BojfD, underhand, Cession of.— Stamp Act, No. 3, 1864.J Umlerhaiid
cessions of bonds require ad valorem stamp.— /a Ee Mostert

MortkaQb, Action

to

Provisional Sentence.

BouNDAaiBS, Action for

Oapb Town' Market

set aside.

—See

Undue

Preferfluce.

J

42

Agency.

Mortgage Bond.

dtclaratiott of.

—See

Laod Beacons Act.

Begi}iJlt«ob8, Scope and effect o/.— See Pnrcbaso

and Sale.
CnssioN or BoNi> underhand.— See Bond. Provisional Sentence.
Chabteb o* .Justice, § 52.— See Agent Magistrate's Court.
Cbajcter-Fartt, Action for breach of] Pleading.] Where a charterparty was entered into between S- and D,, S. acting as the agent »f L.,
whose name, however, did not appear on the charter-party: Heid:
That Ii. could competently bring an action in his own name as such
prinoipol against

Co.

vs.

D

,

for breach of the cliarter-party.

Lippert

Desbats

If

189

—

Cbiid, Custody of NeHUing vs. Shock
312
;,.„
Claik on Insolvent Estate.— See Executors.
Commission.— See Ship Agency.
Land Beacons. See Land Beacons Act,
Common Rbpost. See Injuria Verbalis.
CoMTBNSATioic.— See Provisional Sentence.
OoMPOLSOBTf SEaoBSTUATlON. Ord. 6, 1843, § 17, 13«— Prnc/iVg. Eight
Gates vs. Huneyhorne......
to begin]
,
68
C0NFSS8ION 01' tluDOMBNT. Mostert vs. S, A. Association
73
CoNJOaAL RlOHTS, Aolimfor restitution of— See Marriage.
CoKTBMPLATioN OP iNsotvBHOT. See ITndue Preference.
.

—

—

—

B

— —

——

Till

PAGE.

Costs of the Day, Allowance as
Costs of Siimmons. See Tender.
Co.Trustee, Insolvent. See Rehabilitation.

—

155

,

—

Crbditob.— See Rehabilitation. Executors. Execution.
Creditobum CoNcnESUs. — See Proof of Debt.
Customs Regulations,— Or(i. 6, 1853, § 27.J Where valuators appointed under the 27th section of the Customs Ordinance have
handed in a sworn valuation, as required by the secticai, the Court
will not set aside such valuation except
tion, or groBS irregularity.

Semele

:

on proof of fraud, ocKTup-

That the true

construction-

of the section, as to the levying of duty, is that the invoice price of
the goods at the place of exportation being taken, and 10 per cent,

added for charges, the duty shall then be levied on such combined
amount. The valuation for the purpose of duty is not to include
31
merchant's profit. Fither vs. Graham, N.O
§§ 24, 50. Penalty for non-entry of imported goods.— GroAom,
314
,
N.O.,va. Myers and Another
Damages fob Fibe.— See Forest Eire. Fire-kindling.
for Wrongful Arrest by n Police OflScer. See Arrest.
302
by Railway Accident. Durham vs C. T. Railway Co

—

—

•

95
Debt, Pboof of. Action to have admitted,.,,
••..
DELmBY. What is an insufficient
313
Divisional Coukoil. Notice by, under Land Beacons Act
316
DrvoROE Evidence. Act 4, 1861.] In an action for divorce between
man tmd wife, their own evidence, as parties to the case, is admissible.
Gljptn (Vz.) vs. Glynn
58
Where an action of divorce for adultery "was brought by husband

—

—
—

against wife, the Court, on application of the wife, ordered the hus-

band to contribute a certain sum to enable her to defend the action.
Bloem vs Bloem
„
i...
Eastebn Distbicis Coubt, Appeal from. See Ijand Beacons Act.

—

Enbolled Agent.— See Magistrate's Court.
Estoppal by Acquiescenob.— What is not. See
EvTDENOB.— See Divorce.

ExEcunoN.— Sale

in.

— See Magistrate'e Court.

Will, Mutual.

AttRohment.

ExEonioRS.— Orrf. 104, § SO.] M. died intestate about July, 1867, eai
his widow was appointed executrix dative. She appointed Klein«nberg her agent in the administration of the estate. M. at his death
owed Kotze the amount of two acknowledgments of debt. The
widow was aware of the debt, but not of its exact amount. Kleinenberg had virtuaUy the sole administration of the estate, and inserted a notice in the Gazette of 30th July,
1867, calling in claims.
On the 24th October, 1867, Kleinenberg, as auctioneer, sold
the pro-

perty in M.'s estate at public auction.

At that sale, Kotze was present,

and iKJquamted Kleinenberg with his claim, but not
amount *nd promised to file it soon, signing at the same

its

nature or

time, in com-

mon with other creditors, at the request of Kleinenberg,
a consent to a
pro rata dividend from the estate, to avoid lis
declaration as insolvent.
But he never sent in the promised claim cither
to Kleinenberg or
the widow. Kleinenberg distributed the
estate between February

63

:

IX
PAOE.

and April,

and

NoTember, 1868, filed his accotmt with the
Master. In April, 1868, when he had administered the estate, and
had no funds, Kotze sent in his specified claim, and demanded payment, which, being refused on the ground of plene administraverat,
Kotzg brought an action against the Widow M. and against Kleinenberg, as her surety to the Master for the due fulfilment of her office
as executrix. Beld: That it is the duty of the creditor, under the
Ordinance, to file his proper claim with the executor, and not of
the executor to setirch for claims due to the estate ; wherefore
judgment went for defendants accordingly. Kotzi vs. Wid. Moatert
and Another.
199
Executors. See Partition of Farm.
May, in open and bona fide manner, purchase estate assets from
their oo-executOTB. JLouw va Hofmeyr
290
Fabm Iscprotekbkts.— See Partition of Farm.
FISB-KIN0LINO, Actim to recover damages occasioned bg,— Pleading
TiOe to Land.'] Where C. lit a fire on his land in the month of
February wlthoat special notice to neighbours, and, without his
negligence, but by an unexpected and unforeseen change of wind,
the flie ^reed to the land of B., who brought on action for damages,
the Conrfe gave judgment ica defendant, with costs.— Where s
declaration allied a grass-burning on defendant's lands, but on the
trial the title of defendant was not proved by plaintiff, but simply
1868,

in

—

«nd occupation by defendant, the defendant claimed
on that ground; but the Court held that defendant could
under the general issue, call upon plalntifC to prore such title.

possession

absolution
not,

Brink

vs. Cloete

815

.,

PlaoaatB of 11th October, 1740, art. 77, and 17th January, 1741,
requiring permission of Gorernment and notice to neighbours, &c.,

Van Retnen vs. Cloete.
before fire-kindling, obsolete.^
FoBBST FntB, Action to recover damages occa*ioned by, — Act
Vander Byl^vs. De Smidt
Gdassiak.— See Partition of Farm. Tacit Hypothec.

.,

219

18, 18S9,]

183

—

UnsBAKD See Marriage. Antenuptial Contract.
Utfothbc Taoit.— See Antenuptial Contract.
Ikjubia Vvkbaus. Action ^] Pleading.'} Common reportcancot be
pleaded in answer to a declaration for slander. Baumann vs. Umith..
iNsotvBHOT.— See Proof of Debt. Undue Preference, daim..
Ctmtemplation o/.'] See Undue Preference.
Jdbisdiction or Bssidemt Magistrate. — See Pound Rescue.

—

SOI

K1NDBBBHW.T8,—See Tacit Hypothec.
liiHoiioKD.—Ta^IIl/potheeqf.'] 8ee Antenuptial Contract.
10 qf 1869, §§ 25, 26, 32, 10.~Land Beaeotis
Ameadmeat Act, S qf 1860, § 10. BovndarieJi, Action for declaration

Land Beaookb Act,
of.']

Proceedings of Commission under the Act net aside for want
(Appeal ftom Eastern Districts

of due notice to one of the parties.

Court) Kent vs. Ogilvie
7, 1865.—^munon of Beacons under
liBABB, by Executors.—Qee Partition of Farm.

2
316

—

JjOan.— See Mortgage Bond.
Maoisveateb' Courts Act, 20, 1856, § t2.— See Attachment. Agent,
M^strate's Court.
M.VNDATE. See Mortgage Bond.
MvKKET Regulations, Cape Town.— See Purchase and Sale.
Mabbiaoe, Pkoof ot.— Evidence.'] In an action by a husband against a
wife for the restitution of conjugal rights, the marriage may be
proved by the sole testimony of the husband. Hodges vs. Hodges... 297
Settlement, - See Proof of Debt.
Mesbbngek, Magistrate's Court. See Attachment.
Minors, Hypothec of. See Tacit Hypothec.
Mights of. See Partition of Farm.
MoKTOAOB Bond. Ord. 15, 1845, § 3. Power of Attorney, Blank. Ratification.] —Where it appeared that a mortgage bond had been passed
upon a blank power of attorney, insufficiently attested, according
to the proTisions of the 3rd section of Ordinance 15, 1845, the Court
(on the foundation of the doctrine laid do^ra by the Privy Council
in Botha vs. Denyasen,—'vide p. 74) made an order for the
caaoellation of the bond accordingly holdiag that the bond was
not aa effectual pref ercnt obligation as between the original parties

—

—

—

—

—

—

:

to it CT their assignees and representatives in inselvancy ; and,
moreover, where the bond had been pledged to or deposited with a

bonkiug institution by the original mortgagee, sa security for past
advances made to hilm by the bank, that the bond was equally
ineffectual as a pr^crent obligation in the hands of such a bank.
Basson'x Trustees vs. Wiese's Truitees and Trustees of Cape Commercial Bank..'.

Jioait.

i:^

,

Power of Attorney.— Ord.

— Acquiescence.

Good Hope, being
cent to a farm of

6,

1843; Ord. No. 15, 16i6.~lUimdate

Ratification,'] B,,

resident

desirous of purchasing

a,

in

the Cape of

piece of land adja-

own^ and not having money to complete
to
B., a notary and agent in the
Colony, to act for him, and purchase the same. As the sale
was to take place in Cape Town, R. wrote to T., S., who resided
there, to obtain a loan for B. for-the purpose of the intended purchase, and sent him a power of attorney, signed by B. in blank as to
the name of the agent, the sum to be borrowed, and the property to
be mortgaged as security for the contemplated loan. L. S. ftUed in
the

purchase,

his

applied

the name of himself and the name of B.'a estate for a loan of
£600,
on mortgage of B.'g estate. The South African Association reqttirfid
a more distinct authority from B., and acaordingly B. eaecnted
another power of attorney and appomtment, authorizing
R., with a
power of substitution for another in his name,
to effect a loan and
to mortgage B.'s estate for such
amount as he could obtain for Mm,
and to pass a bond for the salne. Undertaking
to approve of such
step* a.s might be taken in his behalf.
At the same time, B. made a
neclaration that his estate was
unencumbered. Neither of the
powers of attorney were executed
according to the requirements of
the law
force m the Cape of Good
Hope, so as to pass - valid

m

PACJE.

mortgage on B.'b estate. K., under the l&tter power of attorney,
Bi^wtUuted and appointed L. S. to act for him. Upon the faith of
these IngtromentB, the Association accepted a mortgage of B.'s estate
from L. S., as B.'s attorney, for the sum of £60U, and advanced tliat
sum to Zi. S., who purchased the estate for B., and paid the residue
of the £600. to K. B. did not repudiate the purchase so made for
him ; but B. did not account for the balance to B. In an action
brought by the Association against B., to establish the mortgage

amount of the loau^ the
Supreme Court held Uiat the powers of attorney were invalid by the
Cape of Good Hope Ordinance No. a of 1843, and No. 15 of 1845,
deed, or in the altccnative to recover the

not having been executed in conformity with the requirements of
thoi;e Ordinances, but considered that an agency subsisted between

and B.

and found
amount of the purchase-money. Upon
appeal, such judgment reversed; by reason;— First, That although
the powers, of attorney were ineffectual by the above Ordinances to
authorize a mortgage or mortgage bond, yet by the Homan-Datch
Law, unaffected by those Ordinances, they operate as a mandate
to L. S. to borrow money for B.'s use. Second, That as between
the Association and B., the transaction amojmted to a loan to bim,
and bound him in the same manner as if he had received the money
SfiMBi.ii;
in person, as it was paid to L. S. under B.'s authority.
That the acquiescence and conduct of B. subsequcut to the receipt
L..S.

to the extent of the purchase of the estate,

for the Association for the

of the loan and. the purchase
tp a ratification.

KoBTOAGE Bond.
Action

Vtnyssen

made on

vs.

hia h«tuilf by L, S. am.ouuted

Botha

.,...

.,

74

— See Frovisional Sentence.
—See Undue Preference.

to set aside.

See Agency.

See JBond.
Ml'kdeb: Bail fur.}— See Arrest.
MuTDAL Win..— See Will.
Obd. 2, 1837.— See Arrest.
6,

§§ 84, 88.

1843,

Mortgage Bond.
»

II

^Sl7,

18.

— See

Proof of Debt

Undue

Preference.

—See Compulsory Sequestration.

§,2v— See Attachment.
1845, § 3.— See Mortgage Bond.

3, 1844,

15,

16, 1347,

§31—Pound Rescue...,

6, 1653, §
.,

1,

Do.
§S 24, 50.
See Arrest.

40, § 51.

346

27.—See Cu,stoms Kegulations.

«

do

—

§§14, 15. -Oo.
§ 30— See Executors.
OWN1SW8, Joint-— See I'artition of Farm.
Partotion of Fabm, Action for.} Joint owners for life are entitled to
have the farm divided between them to the extent of iiheir life
In such division, reference must be had to previww occuinterest.
improvepation by the joint proprietors, and to the value of useful
occupation.
previoos
in
such
while
owner
joint
such
ments by any
73,

104.

—

XIl
PAGE.

two of three executors of A, and gnardians of his minor
sons B, C, and D, leased to B, during the minority ol C and D, the
whole of a certain imdirided farm in which B, C, and D had an
equal life interest, and G and D, on an action afterwards brought
against them by B for a partition of the farm, claimed in reconvention an accounting by B for xise and occupation under such alleged
Held: That, the lease haying been executed by only two of
lease:
the three executors, the third executor dissenting, and the rent
AVliere

stipulated in the said lease being, moreoTer, prima facie inadequate,

and

sach lease was an invalid
ordered accordingly to account fairly with C
and D. iPttrSift vs. Parkin.,
136
Paktitios of Fahm.— Court will not order division of a farm where
in prejudice of the minors' rights^

title to B.,

who was

Be

minors' interests are concerned, except upon action.

Van

der Walt.

Minors

„
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PENAiTT, tmder CusUmr-Jwuse Ordinance.
Placaat, C. V. 1540.—See Antenuptial Contract. Proof of Debt.
Placaaxs of \tth October, 1740, Art. 77, and 17<A Janxmry, 1741, See

—

Fife- kindling.

Pleading.— See Undue Preference.
(Slander).

Chartor-party.

Injuria Vtrbalis

Kre-klndiing.

PoLiOB OPFioEa.

—

dee Arreat,
PoiSESstos AKB OocuPAiios. See Fil-e-kindllng.

—

—

PouNU tUiscuE. Visagievs. Booifsen....
Power of Attokhey.— One of two trustees cannot sign a
of

attorney authorizing the

commencement

power, to be good, must be signed by bolb.

.,.-..

valid

of an motion ; the
'Walker

§

Co, vs.

Beeton's Tntsteex (Judgmettt)

—See Mortgage Bond.
Pkactice. — See Undue Preference.

38

Blanh.

Compulsory Sequestration.

Kight

to Begin,

Pbefebbncb.—&e Mortgage Btmd. Antenuptiid Cantnct.
Hypothec
Pkivatb Peksoks, Sight of, to Arrest. See Arrest.
PsooF OP Dbst, Action to have, adtnitted. Marriagi settdemmt,

—

idify if,

it cmnptlition

with clama

—

t^

creditors ta

I'aoit

ittxml-

a»$0!titriuy.

ha

V. 1640, § 6, has still &e force if
in OSx
prefarenee tatAir Ofd. 6, 1843, § 84.]
P., a
patural-bora subject of Great Bintain and Ireland, emigrated from
Placaat, C.

Colonic.-- Undue

Scotland, in

many

3i7

power

1842,^ the Cape of Good Hope, where he resided tat
Having accumalated a competency, he

years, in business.

i-etumed in 1859 to England, where lie exercised all the rights of
&c, leaving the Cape business nnder the charge of a
resident partner. In January, 1863, in ooaiemplatloa
of marriage
with M. B., an B^gUsh lady, he executed, in England, a marriagB
citizenship,

Bettleinont in due f orm, whereby he settled upon his wife, should
she survive him, an aimuily of ^61,200, and a sum of £!O,O0O
upon
the children of the marriage; covenanthag, further,
to secure the
said aniJmty, and at least a moiety of the said j£10,000,
by liypottiecathig to the trustees under the settlement certain
fixed property at

PAOR.
the Cape, and atipulatiag for a discharge from the mortgage on

and payments on account thereof. The marriage
was duly celebrated in England on the 29th January, 1863, and
there were two children, its issue. At the time of the settlement
and marriage, P. was admittedly ia isolTent and affluent circumstances. In April, 1863, Mr. and Mrs. P. paid a temporary visit to
the Cape, and in August,, before returning to England, P. handed

certain deposits

to bis couYeyancer

a copy of the marriage settlement, with ioBtruca deed of hypothecation in terms thereof. The deed was
prepared and registered upon the 20th August, 863, reciting the
settlement, and annexing it to the register oi the deed, but the settlement itself was not registered in the manner customary with
Colonial antenuptial contracts.
Mrs. P., and not tiic trustees of
the settlement, was made the mortgagee of the bond so drawn and
registered. In December, 1865, the Cape firm of P. & Co. became
embarrassed, and in January, 1867, there was a surrender of the
partnership estates, and in Pebrtuoy, 1S67, of the private estate of
P. In February and April, 1866, P. remitted from the Colony
(whither he had again come on hearing of the difflcid^«s of
the firm) two sums amounting to £7,000 on account of the
larusts of the settlement.
Giving credit for this siuu, the
trustees under the settlement proved, in preference, upon P.'s
tions for

1

insolvent

for

estate

present value

of

the

£13,000,

tlie

wife's

£4:JO00, the children's

^are.

balance

annuity,

On

fuii,

of

the

estimated

in canearrence for

application to

the Supreme

Court, by P.'s trustees in insolveiioy, the Court ordered the proof of

debt to be expunged, leaving the trustees under the settlement,
advised, to test by action the '^nUdity of -the debt.

action

The

if so

present

The trustees in insolvency,
made reconventional claim
an undue preference. The Court, by

was accordingly brought.

besides certain defences to the action,

for the £7,000 remittances, as

a mBJority

(Bsi.1:.,

C.J..

«ad Diintssen,
A.

J.:

jyvrxEB, J., dissenting),

Ckiappini (vide p. 143,)
held that under the provisions of the Flacaat of C. V., 1540, sec, 6,
the rights of the tnistees nnder the settlement, in so far as the wife's
following

Trusteea

S.

JBca^k

vs.

annuls wa» concerned, must be postponed until all the creditors of
P. have been paid their debts in full; bat that the provision of
£10,000 for the children was a validly concurrent claim, not struck
at by the ezpiess words of the Placaat, which refere to wives and
widows only. Further, that the remittances of £7,000 by P. were
sin undue preference of the trustees of the settlement over his other
creditors, and null and void under § 84 of Ord. 6, 1843. Paterson't
Marriage Settlement Trustees

vs.

PatersotCf Trustees in Insalveacy.

95

—

Paoor or Makeiaoe, See Marriage.
Fbotibioka.!. SbmibSce.—Aforft/dye Bond.— Cession.'^

Provisional Senc

tence refused upon a bond alleged to be ceded to plaintiffl, where
the cessioc founded on did not appear ex facie the bend, but was

——

written on a separate document.
Set-off,']

Le Boex

vs.

De

VilHers...,^

Provisional .senteace granted to a cassionaxy of a mort-

gage bond parsed by defendant, where the cession founded upon by

90

PAaE.

appear on the face of the bond, but was made tj
document. Held (distinguishing this case
underhand
a separate
from Ze Boex «s. De VlUkTS, August, 1866,— wWe p. 90):
That as the defendant, in his affidavit read to the Court, conplaintiff did not

nected the bond sued upon with the separate act of cession, ho
had himself thus furnished the evidence of identification, which, if
otherwise wanting, would, on the authority of Le Soex and D»
VUliers, have been a bar to provision being granted.— J3u Plesaiii
vs. Van Blerk
Pbovisionai. Sentence. See Tender.
On admission of overdrawn bank account

88

—

Wallis

-

—

PuRCBASK AND Salb. Cape Toton Market
Cape Town Council

—— Action to set

P.

£!.

Bank

vs.

Mills

vs.

Sll

•

Begulations.l

134
331

undue preference...
Railway Accident, Damages by
Ratification.— See Mortgage Bond.
aside as

Ebasonable Suspicion.

302

—

See Arrest.
Registration. See Tacit Hypothec,
Kkoistbation ot Ship. See Shipowner.
RnonLATioNs, Cape Town Market.'— See Purchase and Sale.
Customs. See Customs JleguJations.
Rehabilitation. Is it competent for an nnsatisfied creditor in an
estate in whi(^ an insolvent was cO'trustee to object to such insolvent's rehabilitation (without being himself a creditor of such
insolvent) on the ground of the insolvent's laches in the administration of the estate of which he was co-trustee?
In Re Armitage.
Resident Maqisthatjs's Court. See Agent.

—

—

—

—

) I

—

—

JuRisMOTiOR.—-See Pound Rescue.

-.

MtssengKTs.^See Attachment.
a Resident Magistrate, on the conviction of a prisoner, sentenced him to find security for ^ood behavioar
only, without fine or imprisonment, held, on an application by the

•,

Rsusent Magtstratb.—Where

Crown, that this was no substantial sentende, and the Magistrate
was directed to pass a substantial sentence accordingly.
Such'
sentence to find seciurity not being a sentence comingtinder review
of the Court, under Act 20, 1836, §47, the Court declined to
grant the prayer of a petition from the prisoner for a review, on
the general ground of an alleged improper convieition; Queen vs.
Smpthe
„
176
;
Rbvikw, Power ef Supreme Court to.— See Agent Magistrate's Court.
Resident Magistrate.

Right to begin.— See Compulsory Sequestration.
Bole of Cohbt, No. 14.— See Ship Arrest.
Sale,—By W., a trustee of an insolvent estate and auctioneer of

—

its

iinmovaMe property, to a third party in trust for his,
(W.'s) minor
children, set a aside.
PhiUips' Creditors vs. Phillips' Trustees
381

in JSxeciiHon.~See Attachment.
Sbquestkatioh, CompuUon/.—aee Compulfloiy
Sequestration.
Set-oet.— See FroTisional Sentence.

XT
PAGE
Sbttlemekt, MAKRrA«B. See Proof of Debt.
Kmr Agency.— Wnero the master of a vessel withdrew froin a shij)agent the agency of the vessel, and entrusted it to a third party,
and the ship-agent claimed a commission of five percent., not alone
on disbursements made by him during his agency on behalf of the
ship) bat also on dishnnHrments made by the third party after the
withurawal of theatfcnoy, the Court held that such ship-agent had
no ri)§'ht to claim on disbursements made by another after his own
agency had ieterntine&.-'Dastre vs, Sayct
J24
OB
Areest. Lippert^Covs, DesbaU
Owner.— The actual and not merely thsrp(;iatereJ, owner is resjjon3'Aorfe vs. fan der Hoevfri... 295
sihle for goods eupplied (o the v<5stiel.

—

—

—

— See Injuria

tiLkHTiBH.

Verbalifi.

3, 186i— See Bond.
SuBaTANTiAL Sbntencb.— See Kesidont Magistrate.
SviMMONS^ OosTs on See Tender.
StPPnBKE CouED, Jbrow to review.— See HevJew.
'IVciT Hvramso.— KinUerbeviffs.— Act 5, 1861, § .S.]

Stamp Act,

—

The

tacit

hypo-

thec of childi'en on the estates of their guardians, under Act 5 of
1861, is lost hy the registration of a Kiuderbewys ; and where such
Kinderbewys contained the "general clause" only, without words

of special hypothecation, held that the general clause contained in
a special bond anterior in date to the Kinderbcwys, gave to the

holder of such bond a preference on the general assets of the estate
over the Kinderbcwys general clause.—'JVawrff rs. Naude'a Truslee

Landhrd's.

— See Antenuptial

1

SO

Contract.

290
Taxation of Witnesses' Expenses
Costs of summons refused
Tepkek. — C'osrt.— ProBurioiia/ SentenceJi
where defendant had made a legal tender before the actual issue
fl-om the Registrar's Office of a

anmnion prepared and ready for such

Haupt's Executor vs. Robertson §r Bain
Tbhamt, Tacit hypothec over Goods o/!— See Landlord,
TiTJLE TO Land. See Fire-kindling. Pound Rescue.
Tkustee, /nsoZwenf.— See Rehabilitation.
ipsue

i

,

—

See Power of Attorney.
321

Sate ip, set aaido

Unpue Pbefbrbncb.
1

—Action

84:3.—Pleading.']

to set aside

Declaration to set

ference, under § 84 of Ord. « of 1843,

templation of insolvency "

Mortgage Bnnd under Ord. 6,
aside a bond as an undue pre-

must

specifically aver " con-

when the challenged bond was

given.

153

I'ocock's Trustees vs. Harris'.-' Executors

84.]— A mortgage bond hypothecating immovable
and other property, given by debtors in favour of a creditor to
the debsecure the debt, at a time when from the hopeless state of
under
the
declared
void
inevitable,
was
sequestration
affairs,
tor's
Ord.

6,

1843, §

Cape of Good Hope Insolvent Law Ordinance, No. 6 of 1843, § 84,
creditors.—By
as being an uudue preference over the other
Ordinance, No. 6 of 1843, the
§ 84 of the Cape of Good Ho^e
left
question of intention, in making an alienation or payment, is
the
facts
of
and
circumstances
all
the
upon
open, to be determined

C

„

xvr
PAOE
by the Court or a jury, aa well with respect to pressure by a
creditor to induce a debtor to give security to him in pref erente
the general body of creditors, as in other respects. This seotipn
case,

W

does not require, as the English Insolvent Law does, that iu order
to constitute fraudulent preference, the transaction should be

volantaxyf^ Smith

Unddb

vs.

Carpenter...

FEvmtLETUCB.'T- Pleading.

—

206

In actions of undue pre-

Practice.']

ference-umder Ord* 6 of 1843, it is necessary to state the exact
section on which the claim ia founded. Pietersen, Tritstee of Du
Toil, us.

W^ge

Sf

Bosman

135

,

See Proof of Debt
Sale set aside

as.

Lean's Trustee

vs.

Cerruti

313

..^

—

"Vacation, under Customs Ordinance. See Customs Kegulations
Wabkant to Arkest. See Arrest
WiTE. See Antenuptial Contract.
Will, Mutual. Construction and effect of. Adiatim, of. what amounts
to.] Survivor under not having adiated mutual will, and even inde-

—

—

pendently of. adiation, cannot after death of. first dyipg. revoke or
change the joint diaposition as regards such survivor's share of the
joint

estate.

AcqtUescence, lehat i» not aa estoppal

Association vs. Mostert...i

WiTirsBs ExPEHSES, Taxation

of,,..;,...i.,i

hy.

— S.

A.
231

.i

„

,
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SUPEEME

COURT

REPORTS.

I860.
JPART I.
Haupt (Husband), Executor Tbstamentabt of Haupt,
vs.

Robertson and Bain.

Provisional Sentence.— Tender.

—

Costs.

Summons refused where Defendant had made a legal
tender htfore the actual issue from the Registrar's Office
of a Summons prepared and ready for such issue.

Costs of

Plaintiff sued defendants for a quarterly instalment of

£50,

559
'""• *'
,

due 31st December, 1868, on a notarial contract entered
into and duly signed by the defendants and the plaintiff's

HauptfHusband)

deceased wife (bbrn JBain)

Te.fameHiSSy of

before her marriage with the

plaintiff.

©efendanta admitted the debt, but pleaded a tender (which
was admittedly a good legal tender), on the 7th. jMiuary, of
£50, but without costs, on the ground that at the date of the
tender the summons had not been issued by the Segistrarg
and of decisions of this Court that no costs of summons arc
taxed until its formal issue, although it had been prepared
and ready for issue at the time of the tender of the debt.
The plaintiff now admitted that the sommon^ had not
been formally issued by the Registrar at the time of the
tender; but' maintained that as the defendants had been z'n
mora from the 1st to the 7th of January, this entitled him
to the costs of the prepared summons, and to the other ineiThe plaintiff further founded
dental costs of his attorney.
on a personal demand upon defendants for the £50 on the
4th Januaryi This demand was admitted by the defendant
Robertson but denied by the defendant Bain- The defendants made a joint and several afBdavit, setting forth, inter

B

n.fbfcLm'lna
sain.

—

instalment on
a/i«, "that on the 31st December, when the
which deponents are sued became due, defendants were eniiaupMHuiDand) gaffcd at the Patent Slip
that the two following days were
-,.-,. .t
Executor
Pt5i^
t
n -r
^___ CI
J
xl.„i.
TestammtS!Jy of holidays ; and that the 3rd of January was a Sunday ; that
RoSnTnd on the 4th defendants were again engaged on the slip ; and on
Rain.
the evening of the 6th deponent Robertson received a note
from the plaintiff's agent demanding payment ; that on the
8 th Robertson had instructed his attorney to pay the instalment, and on the 7th the tender was made by cheque, which
was objected to, and a tender in gold then followed."
i8i.j.

''"•

"•

;

.

The Court gave provisional sentence for the £50, but
awarded costs to the defendants.
Bell, C. J., observed that considering, moreover, the relationship between the parties, it would be an abuse of justice
to give plaintiff his costs.
Denyssbn, J., said it had been held in this Court, he
believed, but certainly in the Eastern Districts Court, that
no costs should be allowed until the summons had been
formally issued by the Registrar.
DwYER, J., concurred.
T
W. E.MOOBS.J

tPUlntiS'ii Xtbmusj, DICKaOIf.
CeCi!ua>iitB'

AUoiao/,

Kent, Appellant, Defendant below, wj. Oqilvie,
Respondent, Plaintiff below.

Land Beacons

Act, 10 of 1859, Sections 25, 26, 32, 10.—Land
Beacons Amendment Act, 3 of 1860, Section 10. Boundaries, Action for declaration of.
Commission, proceedings
of, under the Act, set aside for want ofdne notice to one of

—

the parties.

Appeal from Eastern

—
°".

was an appeal from a judgment of the Eastern DisCourt (Denyssen and Fitzpatrick, J.J.), delivered
on the 28th August, 1868, in an action to declare land
bonndaries and beacons ; and to show cause why the proceedings of a commission appointed under the Land Beacons
Act of 1859 should not be declared null and void.
The proceedings in the Court below were orlgiaally in t!ie
s>)ape of an action by Ogilvie against Alfred Buckley and
John Kent. The plaintiff's declaration stated that Ogilvie
was the proprietor of the farm Graskop, in the division of
.Tl>is

1S69.
y»i>-

tricts

».

-

o«iivi»r

n«pondcnt.

'

Districts Court,

Albany, and Buckley

of an adjacent farm, Boschplnals.
m9.
^'^'
boundaries of these farms having been then set forth,
3.
the declaration proceeded to allege the wrongful erection of „ , 7— „ ,
ik.ent,
Appellant,
1
r^
1
1
a beacon i-rt-ii
by Uuckley on Uraskop, and a consequent trespass, rs. ogiivie.
Wherefore, as to Buckley, the declaration prayed the removal ^^^J^^^"*
of the beacon, the declaration of boundary, and a sum of
£250 as damages for the trespass. As to Kent, the declaration stated that he was owner of the farm Vygekraal,
abutting upon the farm Graskop. The boundaries between
these farms having in like manner been set forth, the declaration proceeded to allege a like wrongful erection of beacons
and trespass by Kent, and to make a like prayer as that in i
respect of Buckley.
As to both the defendants jointly, the
declaration went on to state the boundaries between the
three farms, which boundaries, it alleged, were undisputed
before the year 1862, on the 1st July of which year the
defendant Buckley had wrongfully erected a certain other
beacon on Graskop, interfering with the previous beacons
and boundaries.
The plaintiff, under- the provisions
of Act 10 of 1859, gave notice to the Divisional
Council of Albany, disputing Buckley's claim.
On or
about the 1st July, 1863, a conlmission was appointed by
the Council, under the provisions of the Act, to investigate
and determine the dispute between the plaintiff and
Buckley, and no other person.
The commission proceeded accordingly to take evidence, examine documents,
and inspect localities, under the powers vested in it by the
Act; but instead of adopting a certain original beacon and
a certain boundary line between Boschplaats and Graskop,
the commission determined also the boundaries between
Graskop and Vygekraal, without giving Ogilvie any notice
of the introduction of Kent into the proceedings, although,
in truth, the boundary lines between Graskop and Vygekraal
had never been disputed, but, on the contrary, had been
mutually acknowledged to be correct. On these averments,
Ogilvie prayed that the proceedings of the commission, so
far as they awarded to Vygekraal a certain portion of
Graskop, should be declared null and void : first, as being
contrary to evidence, and, secondly, in violation of the 26 tn
section of Act 10 of 1859, the plaintiff, Ogilvie, having had
no notiee of the proceedings of the commission.

The

To this declaration Buckley and Kent, in separate pleadings,
First, exception to
raised substantially the same defence.
Secondly, an exception
the declaration for multifariousness.
that the decision of the commission having been unanimous,
was, under the 32nd section of the Act, final and conclusive
in regard to the boundaries, and not open to appeal,

review, or question in any place or proceeding whatsoever.

Thirdly, au exception that the declaratioD, although it made
a general allegation that the report of the commission was
to the evidence, had failed to show in what respect
Kent ir" Kant oppos^'i
ogi^ie" the said proceedings and report were Contrary^toiKc evidence
FMpondaBt.
^^. jjj violation of the rules of the Act. Fourthly, an exception that the remedy of the plaintiff was barred by lapse of
time, since by the 36th section of the Act it is enacted that
the remedy of any person feeling aggiieved by a decision of
commission must be by petition preisented to the Cisurt
within three months after the receipt of notice of such decision ; and that it appeared by the plaintiff's declaration that
' the decision Vras on
the 22nd April, 1864, but it was not
shown by the declaration, nor was it tbe fact, that any petition was presented to a competent court, or, this action coi»inenced, within thiree months after notice.
The Court below upheld the first excepfion, and so, in effect,
struck Buckley from the record, ordering the case to proceed
against Kent alone. On the exceptions 2 and 3 the Court
made no specifi'6 order on the record now under appeal
(DEKyssEN, J,,now--(Pebruary
stating that not having
been pressed to decision during tJie argument below, they
had therefore been regarded by the Court below as abandoned).
Exception No. 4 the Court below ordered to stand
as a special plea.
Tn addition to raising the exceptions,
Kent, below, had, after joining issue., pleaded the dispute between Graskop and Boschplaats, both of which farins adjeined
his own ; that the dispute was referred to the commisaen,
as already mentioned ; that the commission had also unanimously decided the true and proper boundaries between
Graskop and Vygekraal, which true and proper boundaries
he, now the sole defendant below, prayed the Court to
declare accordingly.
Furthet, tfea't by his title deed, dated
29tb November, 1863, from Government, *with diagfam
annexed, the portion of land which Ogilvie claimed as part
of Graskop was included under Vygckraal. That the commission had declared boundaries, and that its report bad not
been set aside by any competent Court at the date of thii
1869

''•"

^

3,

'

2—

action.

Plaintitf 's replication, after the similtterSr set forth,
in answer to the defendant's second and fourth pleas, that
the proceedings of the commiasion were void, in particular
under the rules a and * of section 26 of Act 16, 1859. The

defendant rejoined generally.
The Court below, as to the
exceptions, ordered thus : " Second exception allowed as to
Buckley.
No order as to the other exceptions. Plaintiff to

pay this defendant's costs. Second exception disallowed
to Kent; without prejudice to his rfelying on the grounds
this

second exception at the

exceptions.

His

(

No

as

of

order as to the other
Kent's) and plaintiff's costs to be costs in
trial.

'

the caus«."
And as to the pleas, the Court g^ve jwdgmeut
for plaintiff, with cosls, declaring the line
to be the

AN

horary

ues.

^°^

|;

Hae between Graskop and Vygekraal,
, K«..,ii;.iiant
w.ogiivio,
lire evidence taken in the Court below havjng been read,
™
the Court intimated to the Bar its opinion that the case had ''"'**"
been rightly decided in the Court below on the merits and
that it desired the argument to be confined to the point
whether O^lVie was to be considered, under the provisions
of the Land Beacons Act, such a party, in due form, to the
dispute between Kent and Buckley as to be bound by the
;

proceedings under the commission. Jt appeared from the
evidence that on the 3rd July, 1862, Ogilvie addressed -to the
Divisional Council of Albany a letter, notifying the dispute
Surveyor Orpen surveyfsd
hetyteea himself and Buckley.
all the three farmsj and reported to the Council on the 1st
October, 1863. The commission appointed in the usual
manner on the Ist July, 1 863, took evidence, and reported
on the 23rd April, 1864, settling not merely the boundaries of
Graskop and Bosehp'laats, but also of Vygekraal; and apportioning the costs of the conuniasion between Ogilvie, Kent,
and Buckley. As betwoea Ogilvie and Buckley, it was bow
undisputed that the preliriiinary proceedings required by
section 23 et seqq, of the Act had been complied with. And
it further appeared from the proceedings of the commission,
which w«re in evidence, that on the 12th April the beacone
were sesoived upon; on the 22ud April Kent was called in
and allowed to become a party to the proceedings, and the
beacons then reaffirmed. But no notice was given to Ogilvie
of K'eat's 'intervention in this way.
Porter (with hiai Bu^ha'ndn)^ for appellant, relied on secBeacQDs Amendment Act, 3, 1860, which
ptovidcs that "so often aa it shall be found upon any
resurvey or other prftceeding connected with any disputed
boundary, that other farms besides those (Originally engaged
ia the dispute are really involved in or affected by it, then
{he owners of every farm involved in or afFected by the dispute shall, as well as the farms originally engaged, be
deemed to be, for the purpose of the 50th and 70th sections
of Act No. 10, 1859, parties to the inquiry, so-as to be liable,
at the discretion of the commissioners, to pay, or contribute
towards paying, the costs in the said sections mentioned, in
such shares and propiJrtipns as the commissioners in the said
sections mentioned shall, under the circumstances, consider
just and shall adjudge." The Legislature had thus imposed
upon the commissioners the power of determining what
additional farms were involved in or affected by the dispute
tion 10 of the I/and

which bad originally arisen between

gilvie

and Buckley

Act 10 of 1859, section 64, which prowritten
notice disputing a beacon has been
vides that after a
^f 3;
^'^^^ ^^^ Coundl, a3 required by Bcction 6a, the
l°^ge<i
Kent T^euant,
w.'oguvie,
Council shall depute a surveyor " to make a resurvey of all
Kcspondent.
^j^^ {gjxas which it shall be necessary or proper to resurvey
for the purpose of determining or assisting to determine Ae
true and exact position of the beacons disputed or objected
to."
The language of this section, he maintained, showed
that although only one beacon of a particular farm might be
disputed, a number of farms might necessarily have to be
He also quoted section 67, which provides
resurveyed.
" that the beacons of all the farms so resurveyed shall be
deemed to be admitted to be correct," &c., citing section 13.
And section 13, so recited, provides that " It shall be the
duty of the surveyor or surveyors employed upon any such
resurvey, when and as often as he or they shall find any
farm or number of farms of which the beacons are all
standing, and are admitted as correct by the owners of
the adjoining or other farms interested in or affected by
such beacons, or any of them, to frame an accurate diagram
of every such farm, taking the same to be the area represented by such admitted beacons, whether the said beacons
shall or shall not coincide with the easting diagram of such
farm, or with the extent of land which shall, by the titledeed of such farm, purport to have been granted." And
by sections 14 and 15, fresh grants are to be issued after
such resurvey.
It was open, therefore, to a commission
originally appointed to determine a dispute between
and
B, to cause C's farm to be resurveyed, and to determine
boundaries between all the three farms, and apportion the
costs under section 10 of Act 3, 1860.
It would be necessary for C to have substantial notice, but not necessarily the
statutory notice required as between
at the comand
mencement of the dispute. It would be sufficient if he
received fair notice from the commission, or during the
survey, as Ogilvie, he argued, had in this case, and pointed
out to the surveyor beacons between himself and B. He
also referred to section 94 of the present Act 1 of 1865, and
contrasted it with the corresponding section 64 of Act 10 of
1859, to show, by the alteration and enlargement in the
wording of the latter section!^, that the intention of the Act
of 1859 was to have a complete survey of the whole of all
the farms. He also referred to the 71st section of the Act 10
of 1859, and to the fact that Orpen's appointment on the 26th
January, 1864, was to survey all such adjoining properties
as may be necessary.
Griffith, A.-Q., for defendant (with him De Villiers), maintained that although the provisions of the Act had been
186S,

He

also referred to

•

A

A

B

;
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followed as regards the initial proceedings between Ogllvie
and Buckley, Ogilvie was never a party to any dispute with
Kent, and knew nothing of the proceedings of the commission until the 4th May, 1865, when he protested through
his attorneys, Messrs. Stone and Wright, against the decision
arrived at by the commission.
He cited the minutes of the
commission to show that on the 12th April the commission
decided on the beacons, and on the 22nd sent for Kent, and
allowed"

him

to intervene, as before mentioned.

As

to section

63 of the Act, if the interpretation contra were correct it
might involve the survey of the farms of a whole district or
province to settle a dispute originally between two farms,
inasmuch as the boundaries of all such other farms might
vary accordingly.

The Court, by

DwYER,

majority (Bell, C. J., and Denyssen, J.
upheld the decision of the Court below.

J., diss.),

DwYEB, J. : This is an appeal from the Eastern Districts
Court, and there are two pomts raised ; one a point of fact,
and the other a point of law. The point of fact is, whether
the learned Judges below were justified in comiug to the
decision at which they have arrived on the evidence taken.
And the point of law arises out of the plea pleaded by the
the defendant, that the decision of the commission was a
unanimous decision, and therefore cannot be appealed
against.
Now, it is alleged, as to this second point, that the
attention of the Judges below was, by some inadvertence,
not called to it strongly. That is to say, they were not
distinctly asked at the conclusion of the plaintiff's case that
the defendant should on this ground have absolution from
As to this point, it would appear from my
the instance.
brother Fitzpatrick's notes that there was some mention
made of it by the Solicitor-General ; but on Mr. Denyssen's
However this may be, it is
notes that does not appear.
immaterial, because although, no doubt, if the plaintiff's
evidence be defective, at the close of the plaintiff's case it is
the duty of the counsel for the defendant to call the attention
of the Court thereto, and although if he does not rely upon
such objection in the Court below he will be barred accordingly from setting it up as ground of appeal, yet when a
plea on the face of the record is a plea in bar, as this second
plea was, it forms part of the record under appeal, and the
higher tribunal before which the case is brought in appeal
the whole record ;
is bound, I apprehend, to take notice of
for such
competent
only
not
is
it
verdict,
after
and even
higher Court, but it is its duty, to give judgment on the
whole of the record, and if there is a plea in bar of the action

)869.
"'f'"'

^ent

3;

r^enm

M.'ognvie,
"^^'P""^""''

to coti&ider and give effect to that plea. As regards
question, whether the learned Judges below were
justified in coming to the decision on the merits of the case,
Kent ~cjiant
OS.' olflvie,"
on the evidence oi beacon and boundary taken.. I think we
R«p6i.ae«i.
^^^^ j^^j. jQ ^gtnrb the judgment of the Court below. Tliat
Court had, what in such cases is generally a great advantage,
it is

18C9.

the

•

•^f

'f:

bound

first

'

We

know,
the benefit of having the witnesses before them
in regard to questions of disputed boundaries, how important
is the evidence of old witnesses ; and among the witnesses
examined below was a gentleman named Van Rooyen, whe
had been well acquainted with the farms, in question for forty
or fifty years.
His evidence was very strong as to the situ
ation of the beacons, denoting the boundary line which the
Court below considered the proper one ; and I believe that
the dficieion arrived at on his evidence was one which did
substantial justice between the parties. If we could> in justice
to all parties, let the judgment on the merits stand, I would
therefore be disposed to do so. But we are to consider the
effect of our judgment, that we ?-re establisliing a prineiple
as to the right of two parties, where, in an action between
them, the one alleges that the acts of a certain commission
were informal, and the other replies that that decision, having
been a unanimous decision, was not appealable under the
Act. It appears to me that if the decision of the commissioners had to bo called in question, that should have been
done in some other proceeding, in the nature of a review, ii
possible, before it was open to the plaintiff to institute the
action.
But however thai may be, when the case was
instituted, the plea placed on record by the defendant raised
the qneistion that the deoision of the commission was not
appealable by the action. The Court is bound to take notice
of that plea, seeing sjjch a plea in bar on the face of the
record ; and I think on the ground of that plea we should
give the defendant below absolution from the instance. On
the merits of the ease if this plea in bar had not, in my
opinion, precluded us from entering on them, 1. repeat, 1
would not have thouglrf that the judgment of the Court bolow
should be disturbed,
Dektssen J. Having so fully given my judgment on a
former occasion, 1 am sorry to be called upon to: be now a
party in the matter. There are two points to be considered,
:

the only two points virtually raised before the Eastern
Districts Court, whatever may be now on the proceedings
here.
The first was, on the raerite, whether a certain line,

A G, or a certain

A

N, should be considered the bouu'
the second, whether the commission
appointed to try the dispute between Ogilvie and Buckley
was a competent court to try any question of boundary as
dary_ line.

And

line

between Ogilvie and Kent. As to the merits, it would not
be fair, except on very strong grounds, to upset the judgment of the. Eastern Districts Couri,
on the principie, well
1'
•

1

1

(!••

1

/•(

recognized in regard to the proceedings or mlerior Oourts
brought here for review, that the inferior Court is, as a rule,
the best judge in regard to the witnesses appearing before it
to give evidence and the credibility of their atatements. And
I must repeat liere, on this point, what I stated before, that
if, on the part of Ogilvie, there was no other evidence than
tliat of the aged witness Van Rooyen. having bad an opportiniity of seeing, testing, and appreciating the manner in
whicsh he gave his evidence,
I say if there had been
no otber evidence heard, I should have given judgment
for Ogilvie, his evidence having been conclusive to my
brother Fttzpatrick and myself, who decided the question of boundary.
As to the other point in the case,
whether the commission was a competent court as between
Ogilvie and Kent, his Lordship here referred to the
judgment of Gonnor, J., who, with him, heard the argument on the exceptions, in the first instance, in June, 1866,
and who then concurred in holding that the commission was
not such a competent court; and proceeded: All I have
now further to say is, that I have seen no reason to alter
The provisions of Act 10 of
the judgment then arrived at.
1 859 are clear upon the subjeet.: that to bring those provigons into operation there must be a dispute, communicated
Neither section 10 of Aet 3 of
to the Council in writing.
1800, nor any other Act, has ever repealed that provision of
Act 10 of 1859. It may be, no doubt, often necessary, in
order to fix a beacon in dispute, that other farms should be
surveyed. And no doubt, also, in this very ease, the surveyor fcliought it necessary, in order to settle the dispute
between Ogilvie and Buckley > to survey Kent's farm and
But because there is a right of
other adjoinir^ farms.
surveying such farms, it does not follow that there is a
right of readjusting boundaries between Ogilvie and Kent.
Section 70 of Act 10 of 1859, and section 10 of Act 3 of
1860, merely refer to costs, and do not repeal the noceffI therefore do not
siiy of notice in writing of the survey.
see any reason to alter the decision of the Eastern Districts

—

Court.

The great difficulty I have had in this case
BeIjIj, C.J.
was in regard to the form of the record, which, T must eay,
came to us in a very exceptionable shape. For although, no
doubt, the first exception, of multifariousness, was allowed, and
the record wa.s, ceruinly, purified by the circumstance that
the exception of Buckley being allowed, he was put off the
record, still, the proper form was to go further, and to have
c
:

im
*';''

3'

„
^ „., -r~
Kent,
Apjtellnni
<«- ogavie.
.

^"«"'*°'^'

;
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1889.
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™

uant
""'^'cliivi
Resppndcni.
t,

'

seen that the order of the Court was carried Out, hy striking
Buckley out of the record and leaving Kent only upon it.
^^ substantially, however, that had been done in the course
of the proceedings, it is Immaterial now further to notice it
^^^^ j^ regard to the merits of the case, both my brothers
coincide in thinking that the judgment as to them should
not be disturbed. I read the evidence without knowing what
judgment the Court below had come to, and formed my own
judgment, which I found agreed with that it had arrived at
and I have heard nothing since which has led me to retract the
opinion so formed in regard to the proper boundary line.
It is suggested that if the Court declare
the proper
boundary, instead of
G, it vrill work injustice to Kent,
because it will subject him, in any arrangements he make,
either with the Government or other higher proprietors of
the adjoining land, to the necessity of taking
instead
of
G. That observation is worth no more than this, that
the decision of the Court in this case will form an element
in any case he may contest as to what his boundary is on
that side.
But it will not form res judicata in such contest.
If his case is so strong that he ought to have succeeded in
this, as he alleges, he will succeed then.
Now, as to
the legality of the proceedings of the coQimission, and
the power of the Court to set them aside as null and void,
I must say I never had any doubt during the progress
This was a proceeding between Ogilvie
of the case.
In the course of these
and Buckley, and nobody else.
proceedings the commissioners took upon them whether
erroneously or properly does not matter to declare the
proper boundary between Kent and Ogilvie, which did not
arise in the contest between Ogilvie and Buckley ; and I
very much doubt, therefore, although I do not speak conwhether they had any power to do so. Because I
fidently,
understand the Aet to mean that where it is difficult for the
commissioners to discover the real and true boundary, they
may avail themselves of a survey to ascertain it. But there
was no such difficulty here, for the evidence showed the
boundary. Ihe proceedings of the commission, too, were
most irregular. On the 12th October they fixed the dispute
between Ogilvie and Kent, as well as between Ogilvie and
Buckley, when, in truth, Kent was not before them for any
And then on the 22nd October occurs a passage in
purpose.
their minutes, showing that they then first took the trouble
to send for Kent.
"Where is the evidence of any intimation
to Ogilvie that the commission was settling a dispute between
him and Kent? The whole machinery of the Act was disregarded in reference to the proceedings between Ogilvie
and Kent. There is no evidence of any such notice as is
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required under the 24th section of the Act, or of
ma.
^'^'
obedience to the provisions of the 25th or any other
\\
subsequent section of the Act. This decision of the comKentA^euant
missioners, therefore, I am bound to say, was in violation
w.'ogUTie,
of both the terms of the Act and the principles of justice ; "^'"p™*""for they take a statement by Kent that he and Ogilvie had
never disagreed about a particular beacon, and act on that
statement to the prejudice of Ogilvie, without giving him an
opportunity of being heard to rebut that statement, as he
afterwards found an opportunity of doing when the case
came on in the Court below. I have not the least doubt,
under all the circumstances of this case, that the judgment
of the Court below should be affirmed, with costs.
Appeal disallowed, with costs.
[App«Uaiit'i Attorneys, ATLinr, Graham's Towa ; BnLZ., Cape Town*
Respondent's AttomsTS, BTOznt & WRiaax, Groliam'sTowa BBlD ft NsrHsvr, Cape
;

In
Is

il

1

Town. J

Re Eichakd Aemitage.

competent for an unsatisfied Creditor in an Estate in
was Co- Trustee to object to such
Insolvents rehabilitation (without being himself a Creditor
of such Insolvent), on the ground of the Insolvents
Idches in the administration of the Estate of which he

which an Insolvent

was Trustee?
Purcell applied for the rehabilitation of this insolvent.
Porter opposed the motion on behalf of the Bishop of
Cape Town, a creditor in the insolvent estate of E. S.
Turner, of Richmond, on the ground of laches by Armitage
in his administration of Turner's estate, of which he was
He produced affico-trustee with Richard Rutherfoord.
davits setting forth the receipt, by Armitage and Rutherfoord, of certain sums of money in Turner's estate, which
sums were represented in the liquidation account, signed by
both trnstees, to have been awarded to the Bishop of Capo
Town, but which sums had, in reality, never been paid
over to him ; and maintained that this amounted to such
misconduct on the part of Armitage as to justify the refusal
of the present motion.
Purcell, in reply, maintained that the money had, in fact,
been appropriated by Rutherfoord, the co-trustee, and that
Armitage was innocent in the matter, and was not bound by
the act of his co-trustee (Lewin on Trusts, 1st Ed., p. 269).
He further maintained the opposing party had no locus

\m.

^!^^'"^^mki^e*"'

;
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itandi before the Court, not beiag' a creditor in Armitage
estate, which capacity was essential to found opposition.

ise

^'^-

own

"iJmSSf

(-^°t 12, 1859, § 7.)

The Court, in consequence of no explanatory affidavit
on the merits being produced from Armitage^ refuspcd the
application sine die, but made no order as to costs, entertaining a difficulty as to the locus standi of the opposing
party, on which point, however, they gave uo decision
•

was a question of tte

impression, to
give no opinion in this case, there being sufficient other
grounds for refusing the application.
preferring, as it

first

r AppUcar.t'« Attorney, Via ZTl.1
LPpjKmln? AUoni«]r, TSHirXHt. J

Basson's Tkusteb

vs. Wiese's Tktjstees aitd Tbcstees
OF Cape Commercial Bank.

Mortgage Bond,

— Ord. 15,1846,

Section 3.

—

Ratification.

Where'it appeared that a Mortgage Bond had been passed upon
a blank Power of Attorney, insufficiently attested, according to the provisions of the Zi'd section of Ordinance 13,
1845, the Court (on the foundation of the doctrine laid
down by the Frivy Council in " Botha vs. Denyssen,"
.vide Appendiw), made an order for the cancellation of
the Bond accordingly: holding that the IBond was not
an effectual preferent obligation as between the original
parties to it or their Assignees and representatives in
Insotoency ; and, moreover, where the Bond had been
pledged to or deposited with a Banking Institution by the
original Mortgagee, as security for past advances made
to him by the Bank, that the Bond was fquedly ineffectual
as a preferent obligation in the hands of such a Bank.
T^'^. '^^^ ^^ action to have a mortgage bond declared null
and void, to have a proof of debt under that bond expunged,
and to have a certain rejected proof of debt admitted.
IE
PlaintifPs declaration stated that on the 15th June, 1863,
wov'm,
Wiese's estate was sequestrated, and the firstnamed defendPefn
appointed joint trustees thereof. That on
£«son"7?rostee*°*^^®^®."^"!?'
the 19th Apnl,.1866, the estate of Basson was sequestrated
vmiis
w.«rt Trustees
^Q^ the plaintiff was appointed trustee.
That before the
TommmUp*sun-ender of either of these estates, on the 24th May, 186
1866

Dec

4

!!

TOmk.

13
was in the course of thioge aiTaaged between Wiese and
is
Dec,
i.
^^'^
Basson that an amount of £200 should, for their joint accom6
raodation, be raised by the former upon a bond to be passed
\su^^
by the latter. That Basson thereupon signed his name at
Nov. i*
the foot of a blank sheet of paper, on the understanding
pltfk
that it was to be a signature- to a power to Wiese to pass a BassoiJTTrastee
bond for the £200 aforesaid. That he was not at the time
^i„^,l''^^^„
'"'
in any way indebted to Wiese.
and™
That he received no part of

it

the money raised by Wiese on the bond.
That it was not ^'SSTrnKcS'"
^*°^
until February, 1865, that he became aware that Wiese,
instead of filling in on the blank sheet of paper a power for
raising £200 only, had wrongfully, deceitfully, and fraudu-

knowledge, and contrary to his express
power for raising £400,
and had proceeded to pass a mortgage bond or deed of special
hypothecation for that larger amount before the Registrar of
Deeds.
That becoming aware, about the same time, of
other frautis committed on him by Wiese to an additional
amount of £297, Basson was forced to surrender his estate.
That it subsequently transpired that the Cape Commercial
Batik is the present holder of that bond as a so-called
security, among other securities amounting in their aggregate to £1,120, for a promissory note of £^125 passed by
Wiese to the Bank; but that Basson never received from
the Bank any intimation or notice, in accordance with the
usual custom of banking institutions in this Colony, and
more especially of the Cape Commercial Bank in particular,
That
that it had become- the present holder of such bond.
(he first intimation he had of the fact was from, a conversation held with D. A. de Villiers, one of the directors and
tnistees of that Bank; whereupon he (Basson) repudiated
all knowledge of such bond, and deelared it to be a fraud
committed on him by Wiese. That the Bank had, notwithstanding, proved upon Basson s estate for the amount of the

lently, TK^ithout bis

instructions, filled in thereupon a

bond. Wherefore plaintiff, in his capacity as Basson's trustee,
prayed that it may be by judgment of this Court declared that
the asoji mortgage bond is null and void by reason of the
fraud and want of consideration aforementioned, and that the
proof of debt made upon it may he ordered to be expunged,
or that plaintiff may have such such further and other relief

Court may seem meet. Plaintiff fiirther said that
the firstnamed defendants had also been brought into court
to show cause why the proof of a certain sum of £697
should not be admitted as a proof of debt upon the estate of
Wiese. That in February, 1865, Basson was indebted £297
to Marais
Co., of the Paarl, on a promissory note passed
by him in their favour ; and when that note became due be
as to the

&

entrusted to Wiese the said

sum

in order

to

retire

it.

But

14

not.*24.

Wiese did not so retire the said note, but misappropriated the
amount so entrusted to him hj fraudulently applying it to
his own use, and has never since repaid the same, or any part
That in his
thereof, to Basaon or to his insolvent estate.

Pebfu.

capacity as trustee of Basson's estate, which had thereupon

1866.

"«•
"

*•
»»^

plaintiflF caused to be tendered, at the third
BasM^rustee ^ ^^ Surrendered,

meeting of creditors in Wiese'a estate, a proof of debt in
^^^ ^^^ ^^^ ^^^ ^^^^ ^^^ ^^ £397^ ^jj^^jj ^^^^f ^^^ rclected
That for greater security to Basson's estate,
"^'comme/ciar' by the M^stcn
Bant.
and to protect it from contingent loss, a proof of debt for
the amount of the said bond upon the estate of Weise was
also tendered at the same meeting of creditors, but was like^
wise rejected. Wherefore plaintiflF prayed that in case the
said bond should be upheld by this Court he might also be
admitted to make the sai d p roof of £400 in addition to the
£297 misappropriated by Weise. And that in case the said
bond should be declared null and void, then that plaintiff
miebt be admitted to prove the £297 alone against the estate
of Wiese.
Defendants pleaded first the general issue. And, further,
that before the execution of the mortgage bond for £400,
Basson stood Indebted to Wiese £240, being an amount paid
by Wiese, at the request of Basson, for retiring and paying
two promissory notes made by one M. A. Basson in favour
of the said Basson, and for his accommodation. That afterwards Wiese became the lawful holder of two promissory
notes of Basson, one in favour of and endorsed by one
Eckard for £58, and the other in favour of and endorsed by
one Laubscher, for £148, neither of which notes was paid
when due. That Wiese being thus a creditor of Basson for
£406 in all, it was agreed between them that Basson should
pass the mortgage bond for £400 and the balance of £6 in
cash.
That the mortgage was executed in strict conformity
with this agreement, and with the purpose and intention of
aiding Basson, and not wrongfully, fraudulently, and deceitfully, as plaintiff alleged.
Wherefore defendants prayed
judgment if plaintiff should maintain his first count or claim
against them, or any of them. And as to the second count
or claim, denied and joined issue.
Plaintiff replied, the
°
»«•««
wio.e',j™.tee.

general issue.
On the 4th and 6th December, 1866, the Court (HoDGBS,
C. J., and BelLj J. ) heard evidence on the case, when the
invalid execution of the bond, as stated in the declaration,
was, inter aZia, conclusively proved, only one witness to the
power on which the bond was passed having signed in
presence of the maker of such power.
On the 13th December, the Court heard the argument of
Cole (with him Buchanan) for plaintiff; and Porter
for defen-
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The argument for the plaintiff rested chiefly on the
IMS.
"*''•
provisions of section 3 of Ordinance 15 of 1845, and the
t'
decision of the Privy Council in the case of Botha vs.
»»^
Denyssen, 13 Moo. P. C. Ca., p. 352 (vide Appendix).
No^k
'""'
The argument for the defendants was, that the invalid exeFeb. II,
cution of the hond did not affect the Bank, who were holders
bmsod's
'"™' Tratee
for value ; and that there had, moreover, been a ratification of
var*ua
Wiete's Trustees
the bond by Basson.
On the former point the following ^'"'LS
authorities were cited : Molton and Wife vs. Camroo, 2 Exch. ^™
m^E***
^^^^
Sep., 148 ; do. Uh Exch, Rep. p. 17.
And as to the ratification : Thomson on Bills p. 218; Taylor on Agency, § 239 ;
Story on Partnership, § 1 22 ; Taylor on Evidence vol 1, p. 667.
dants.

'•'

™

The Court took time to consider its judgment ; and subsec[uently directed a re-argument of the case, which took place
on the 24th November, 1868, by Buchanan for plaintiff, and
Porter for defendants.
At the dose of the argument, on a suggestion of the Court
that the plaintiff's declaration did not precisely pray that the
bond might be declared a nullity on the ground of the power
of attorney having been insufficiently executed and attested
under the provisions of Ordinance 15, 1845, but merely on
the ground of " fraud and want of consideration," it was
agreed by consent of parties that the plaintiff should insert
the following count in his declaration : " And the said
plaintiff saith that when the said Basson signed the said
blank paper, which was proposed and intended to be afterwards used as a power of attorney to execute such a mortgage bond as aforesaid, one Henry Francis Burton was
present and saw the said Basson so sign ; but that no other
person was then present as a witness to the said signature,
nor did any person so sign as a witness to the said signatures.
And the said plaintiff further saith that the said Wiese was
present when the said Burton so signed the said paper, and
saw that the name of the said Burton was the only witness
who witnessed the making of the said signature ; and that
the said Weise took the paper so signed by the said Basson
and the said Burton, and by no one else, to the village of
Malmesbury, four hours' distance, or thereabouts, from the
place where the said paper was so signed as aforesaid, at
which village one Nicolas Jacobus Croeser, in the absence
of the said Basson and of the said Burton, affixed his
signature to the said paper, as a witness, under tlie
signature of the said Burton, contrary to the provisions of the 3rd section of Ordinance 15, 1845." And
that the defendant should be also allowed to insert the following additional plea : " And as a further plea to So much
of the said declaration as avers that the power of attorney
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upon or under which tlie mortgage bond for £400j in tne
mentioned, was not attested according to the prodeclaration
''f'
J;
visions of Ordinance 15 of 1845, in the said declaration
'jjgj"Kov, 24.
mentioned, and to so much as avers, or assumes, that the
mortgage bond aforesaid is therefore voidable, or void, in the
Feb' «,
of the Cape Commercia:! Bank, as lawful holders of
Bassoi^Ta-raatee hands
the said defendants say that admitting, as they do
= *^® same,
wies'-*^""
™^°^°
"**
an
admit, the tnith of the averments in the declara.ti©n made
^'comSeS''* regarding the manner in which the said power ef attorney
Bank
^ag signed by the said JEJasson, Burton, and Croeser, and
admitting further, as they do admit, that the said power,
when so signed by the said Basson, Burton, and Groeser, bad
not been filled up, but was in blank, save and except such
signature j and admitting, therefore, as they do adnut, that
the said power was not attested according to the provisions
of Ordinance 15, 1845, aforesaid ; they say, nevertheless,
that the said bond is neither voidable nor void in tibe hands
and as the property of the said Bank, but is, on the contmry,
For the said defendants say that after
valid and effeotuaf.
mi.

the said Basson had signed his name to the s'aid power of
attorney, in the presence of the said Burton, and the said
Burton bad, in the presence of the said Basson, signed his
name as a witness to tlie signature of the said Basson, the
said power was, at the instance or suggestion of the said
Basson himself, taken by the said Weise to the said Croeser
for the purpose of obtaining the signature of the said Graeser
as a second witness, with the intention of the said Basson
that the said power, aftier it should be signed by the said
Croeser as such witness, should be filled up in the form
in which it was afterwards filled up.
That the said power,
when afterwards filled up and produced to the Registrar of
Deeds for the purpose of passing the mortgage bond aforesaid, was in every respect in due and customary form, and
presented nothing in regard to its appearance or coatents
whereby it could have been detected that it bad not been
duly signed by the said Basson and duly attested by the said
Burton and the said Croeser, in conformity with the provisions of Ordinance 15, 1845.
That the mortgage bond was,
like the said power, in due and ouatomary ferm, and was
duly registered in the Deeds Registry of the Colony for the
information of, and as notice to, ^1 persons, whether creditors
of Basson or not, who might desire to ascertain what mortgages, if any, were registered upon or against the fixed property of the said Basson.
That afterwards, and after the
registration as aforesaid of the said bond, and whilst the
original thereof remained of record in the Deeds Registry
aforesaid, to wit, in or about the month of June, 1864, the
said Weise, the mortgagee in the said bond mentioned,
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did by a certain im^niraonfc in vrritiug, in custnmary
tws
^^' t'.
form, pledge the aaid mortcawe bond to and with the Cape
Commercial Bank aforcBaid for securing the payment of
"iges''
certain moneys by the gaid Bank lent and advanced to the
Not.?».
Haid Wiese ; which Bank became thereupon the lawful
Feb. I'l.
holders ol the said bond and entitled to all the benefits B»MoirtiruktM
yccured by the said bond, subject only to the obligation ot
v^i?"
" ^n™'
accounting to and with the said Wiese fop the surplus, if
any, of the proceeds of tho said bond, which might remain *'comm«d^*
»"»''•
after thei said Bank, as such pledgees, should hare recovered
the moneys secured by the said bond and deducted therefrom
the moneys for which the said bond had been pledged.
That afterwards, and wbikt the said Bank were the lawful
holders of tlie said bond, and whilst the moneys for which
the said bond had been pledged remained due, to wit, on ot
about the 20th March, 1865, and at Cape Town, the defen*
dant, D. A. de Villiers, who was and still la one of the
trustees and a director of the sud Bank, did, acting for and
representing the said Bank, inform the said Basson that the
said Bank were the holders of the said bond for £400, and
that the board of directors of the said Bank would require
the said Basson to pay the amount of the said bond when

such amount should be called up and become due. That
the saiJ Basson, who wa« then and there fully cognizant of
all and singular the matters thcrelabefore and in the declaration mentioned touching and concerning defective attestation
of the signature of the said Basson to uie power of attorney
aforesaid, and of the fact that the signature of the sud

Basson had been by him affixed to the said power before the
same had been filled up, and whilst it was still blank, did
then and there, to and with the swd defendant, David Andreaa
dfl Villiers. acting for and on behalf of the said Bank,
approve oti admit, and accredit the said bond, and did
promise and undertake to pay and satisfy the same. That
when the said Basson had thus done, the said Wiese was
still solvent, and tliat the Bank might, but for the act of the
said Basson na aforesaid, have had immediate recourse against
the said Wiese upon the ground that the said bond was
invalid and void by reason of the defective attestation, as
And the matters
aforesaid, of the power of attorney.
Wherefore
verify.
to
ready
are
defendants
aforesaid the
they submit to this honourable Court that the said
Basson was, when he became insolvent, and that the said
plaint ifiF as his representative now is, precluded from impeaching
the
the
the

or questioning the goodness, genuineness, or efficiency of
said bond, so duly registered as aforesaid, by reason of
defective attestation of the said power of attorney, as by
said plaintiff' averred and relied upon.

:
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On the lllh February, 1869, the judgment of the Court
(Bbll, C.J., Denyssbn, J„ and DwrsK., J.) was delivercd by BBX^h, C.J., as follows

24.

Bell, C. J., said ; The declaration in this case alleges
Basson signed a piece of paper without anything written
that
BMsoiTTrnistee
purpose of a power
*""' '*' ^^^* ^^'^ paper was signed for the
wieseTr/
e
'''^
'"
jlbfh.

™

an

of attorney being written out upon it, giving power to pass
mortgage of £200 for the accommodation of Wiese, that
Wiese filled up the pap^j-, so as to make a power for raising
£400, and used this power in procuring a loaa for that
amountj and passed a bond, for it over Ba&son's farm. That
it afterwards transpired that the defendants, the Comraencial Bank, were holders of this bond as security for a debt
owing by Wiese to the Bank upon a promissory note for
£725. That the proOeedings^ of Wiese, in regard, to the
making of the bond, had been had by hin\ fraudulently,
without the knowledge of Basson, and without his having
received any part of the money for which the bond bore to
have been made ; wherefore it was prayed that the bond
might be declared to be void, and that a proof made under
it by the Bank upon the estate of Basson might be ordered
to be expunged.
This was one and the first prayer of the
declaration. The declaration further alleged that in February,
1 865, Basson was indebted to
De Villiers and Marais in a
sum of £297 upon a promissory note; that Basson entrusted
this sum to Wiese for the purpose of his retiring the note,
bat that Wiese fraudulently appropriated the money to his
own use; that the plaintiff tendered a proof upon the
estate of Wiese for this sum of £297, but the proof had
been rejected by the Master, together with a proof for the
amount of the bond ; wherefore the declaration prayed that
in case the bond should be oph'eld by the Court, the plaintiffs should be admitted to prove upon Wiese's estate for a
sum of ^6697, being the amount of the bond,_and the £297
note, or alternatively, in case the bond should be declared
to be void, at least for the sum of sg297. The defesadantg did
not except to the declaration, on the ground either of multifariousness or misjoinder of parties ; although the defendants,
the Commercial Bank, obviously were no way concerned In
the question as to the £297 ; but the joint defendants put in
a plea (which, I should, observe, has not to tliisday the signature of any one). In this plea, in addition to the general
issue, the defendants pleaded that, prior to the execution of the
bond, Basson was indebted to Wiese in £240, the amount of
two promissory notes made in favour of Basson and for his
accommodation, by his brother Jtfichiel, which, at Basson's
request, had been taken up by Wiese
that afterwards

'^'cmm't.M^' a
Bank,

;
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Wiese became the holder of otiher two promissory notes,
isso
°"one for £58 by Basson in favour of Eekard, and another for
t;
£108 in favour of Loubschev ; that Wiese being thus a ore'-[g^^"^o"- «*•
ditor of Basson for £406, it was agreed that Basson Bhould
paas a mortgage bond for £400 and pay the balance of £6 in
Pebf u.
cash; that the mortgage was executed in conformity with B„„„':~Jj„„je
this agreement.
Although by the plea of the general issue yf,^^'f"^' ,
tho defendants necessarily denied the allegation of the decla'ana
tis to
how the defendants, the Commercial Bank, ^'comm^f.?'
^'"^
became possessed of this boad, the Bank did not by any
special plea sot up any title to the bond, or even acknowledge possession of it- The allegations in the declaration
as to the note for £297 were entirely denied by the plea.
When the case came on for hearing before the late Chief
Justice and myself, it was pointed out to the parties that
the pleadings were defective ; but they did not think fit to
avail themselves of the suggestion, and, contrary to my
judgment, they wore allowed to proceed with their argument
with the record unaltered, each, I suppose, ctmfident of
euooessi and indifferent as to tlje form of the record.
In the
course of the argumekiti strong reliance was placed by the
plaintiff upon the Ordinance 15 of 1845, in regard to the
mode of attesting powers of attorney, for the purpose of
showing that the power in this case was void, as not having
been attested in compliance with the provisions of that
Ordinance. It was then pointed out, that though the circumstance that the power ofattorney had been signed while still
in blank was stated in the declaration, there was no averment
that the power wa^ a nullity in reispect of that, nor was
there any prayer that it should be so declared.
That the
only grorind upon which the bond was challenged was "fraud
and want of consideration." The parties did not see fit to
avaSl themselves of that suggestion cither, and the argument
was allowed to proceed, and was concluded, the deblaration
The
aiid pica remaining as originally put upon the file.
sudden death of the late Chief Justice having occurred
pefore any judgment had been arrived at, if that could have
been possible in the then state of the record, the case was
put down for argument before the Court as at present constituted.
On that occasion I renewed th^ observations as to
The defendants did not, however,
the state of the record.
on this occaision, as on the former, avail themselvea of the
objection of nuiltifariousness and misjoinder ; and, therefore,
if in the result any hardship as to costs shall have arisen
from this defect in the declaration, neither of the defendants
With
can have the benefit of an eKception so waived.
regard to the defect in the declaration as to the Ordinance of
ration

1845,theplainti(Fwas

now

disposed to

amend

his declaration
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to supjtly t>Jal
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they wily

lefect.
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tlii*

the defendants objected,
my suggestion,

pomt appaientty

w

Wiese laigtit, after our
boud on tiiw ground of
(jw'24
invaUdity if the re«»ni shouid not be irawed so as to enable
fibril
As a sort of set-otf' to yielding
»*»« Covxt to dispoBC of it
Bas.on"TTrust«
"'"•>'
this point. Ihe detendwita asken lo oe allo-wed to amend
wi«.vTru,i«.
^^.^ ^j^^ ^^ j,j^g gj|.g^^ ^j£ pleading ratification by Basson
point wbich bad been mnch relied on
^'cS'iS^roS'" of tbe mortgage, a
8°"'
I find fwrni my noteIVotn
the Bar,
argument
in the
"

"

that any <;reditor of Basson or of
decidoii in xhh caHC, ^yoailtonge the

book that, at the coaclnsion of tbe argument, the plaintiff
avennents,
was allowed to amend his plea by putting
which would eatitle him to pray the beneflt of the Ordinance of 1845, and the tiuitablc 'prayer ia th^ behalf, and
that the defendants were allowed to lunend their plea, to
the effect of inserting avermentB which wooUl put upon
tlw record the plea of ratiticwtion, as i^nring the defect
under the Ordinance. The record has been seat lo me for
th* purpose of ooroing to my present judgjment; but, if
it esJEl, I have not been able to find any order of Court
giving' these, permissions to the parties; and I find that

m

the plaintiff has availed himself ot Ihe permission giftn
him, by puttin|]r a cross on the fourth page of his declaration
without more, and inserting a few words on t3»c margin of
the prayer as to insufficient execution and att«et«tion. It
i^ frne, I find amon^ the papers a loose piece of paper,
beginning; with a cross and containing writing upon one of
ittf sidce, which, on rending it, T could suppose was intended
to eoroe in at the cross on the fourth page of the declaration'!
but the paper is without a title, or a date, or a fiignalure,
either of afcterney, counsel, or registrar.
The defendants,
on the other band, have availed themselves of the permission
given therrt to put a plea of ratification upon the record by a
paper entitled an " amended plea." This paper has at the
,
top, a( the left corner, the word " cppy ' but it differs from
the oricfinal plea in this respect, that it is signed by counsel
but it bus nothing upon it to show that it hoA been filed or
forms psrt of the record it has neither writing nor signature by tlie registrar. J do not know whether the agents ot'
the registrar ot tho Court are most to blame for this perfunctory way of dealing with the records
but I haye
thoughi it rij{hl 10 draw atteniion to the matter, after the
obsorvalions I felt it my duty to make in the sbape in which
the rooord had come down to us from the Eastern Disla-icts
Court in the case of Ogilvie vs, Kent.
Assuming that the
picct of paper to which I luive adverted will be made part of
the d«,'i:laration which it is not yet, the decttiration may bo
taken to aver that the mode in which the power of attorney

—

;

;;
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waa made waa coatrary to the provisions of the Orduidcice,
ttts.
and to pray that the bond executed by virtue of it may be
'^"'f;
declared to bt- void in respect thereof; and, «» Ihe other
'",sJ^hand, the deiendiinta now plead that this defect waB cured
Nov. ».
by the ratification oi Bassou. The evidence shows that the
t^u.
blank piece of paper signed by Basaon, and by Burton as a „„ao^rm,„
witness, wiiile still in blank was taken by Wiese from
'f^tees
***
Basson'fl house to Croeser, who was at the village of Mai- ""lai"
me^bury, some mile* off, where it was signed by Croeser, '^'c^*^'"
"**•
noi in the presence of Ba»SQn, who had remained on lus
fann, nor even under any authority from him, except that of
a verbal message delivered by Wiese; whereas the provisiena of the 3rd eectiun of the Ordinance No. 1 5 of 1845
require that the signature of the maker of a power of attorney
shall be made or acknowledged by liim in the presence of

two or more witnesses

*'

present at the same time,"

shall subscribe their uanien in the presence of the

who

maker

and the section declares that no power of attorney shall be
which shaii aot have b<>on executed and witnesfied in
this manner.
I apprehend that, in conformity with the
decision of the Privy Council in the case of Botha vs.
Dentfssen (13 Moor*'s Caws, p. 372), the bond purporting
to have been given by Basson to Wiese must be declared to
be a nullity. The ctrcuraslauces in regard to one of the
powers of attorney in that case were almost identical with
the circunistanoes in regard to the power in the present case,
with the exception that the paper there was not an entire

valid

blank at the tune ot the signature, as in the present case
but it was signed by one witness only in the presence of the
maker, and by a beoond witness out of his presence and the
second power in that case had not any blanks, but it was
aligned by one witness only, and the language of the Privy
Couocil is, that both of the powers "were respectively, as
powers, to give a mortgage bond, or to eifect a mortgage,
ineflipctnal and invalid-^the respondent" {i.e., the maker of
the powers) " never legally, never eifeotuaily, either made a
mortgage or mortgage oond or authorized one to be fnade."
I am of opinion, thcrefwe, that Basson never legally, never
eflTectimlly, made a bond for £400 in favour of Wiese, and
that therefore the bond in respect of which the Bank have
If the
proved upon the estate of Basson is a nullity.
question had been between Wieee and Basson alone, while
yet both were solvent persons, it might be contended, upon
the authority of Botha vs. Denyssen, that Basson, notwithstanding the nullity of the bond, would be bound to pay
Wiea*" the money intended to be covered by the bond ; for
while the Privy Counoil held in that ease that the power of
attorney and the bond were ineifectual to constitute a real
;
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Not^ii.

Feb

11.

security affecting the lands of Botha for the MOO, advances
upon the strength of thena, thef nevertheless held that
Denyssen had a good personal claim against Botha for the
£600, which had been received by Le Sueqr, th« person
appointed by the power to jepresent Botha, who, in receiving
the money and paying it over to Ratteray, the sub-agent of

Botha, acted in conformity with his instructions, although
jj^tte^ay^ jq t|,p application of the money, failed in his duty as
it to his own use, instead of expend''^"c^ltm^a^ ^^ agent, by appropriating
°Banh.
jng )t inthc purchase of land, the purpose for which Botha
had borrowed the money ; because the Privy Council further
held that the power of atterney by Botha,, though insufficient to create a mortgage, was effectual as a mandate to
borrew money, and, taken with the correspoudenee, warranted
Denyssen in acting on the belief that Le Sueur, the attorney,
had Bottoi's authority to receive the money on his account.
The Privy Council, it may be observed, moreover, came to
this conclusion upon an alternative prayer in the declaration,
that, in case the Court should be of opinion that the mortgage
was invalid, Botha might be condemned to pay to Denyssen
In the present case there is
the money lent at his request.
no action at the instance either of Wieee's trustee or of the
Bank, assuming for the moment that the Bank oould sue
for payment of any inoaoy advanced by the Bank to Wiese,
in fact, no tno«ey was
as acting on behalf of Basson,
advanced upon the security of the bond. Not only is there
no such action, but there is nothing in the joint plea of the
defendants to raise such a question their whole case on the
pleadings and in the argamwt of their counsel is rested on
the validity of the bond to create a preferent security. The
question is litigated between the creditors of Bassbn on the
one hand, the trustees for the creditors of Wiese and the
Bank on the other hand, the Bank being a party with whom
Wiese had merely deposited the bond in seenrity of the
general balance owing by him, without Wiese, having made
any cession of the bond or any writing which could have, or
has, entered the record.
I apprehend that the mere pledge
of the bond by Wiese, gav& no right of action or other
active proceeding at the instance of the Bank, the depositaries
or, pledgees, as against Basson ; the effect of the pledge was
neither more nor less than to give the Bank a right to
retain the piece of paper upon wJiich the. bond was written,
as against the tnistee on the sequestrated estate of Wiese, in
whom, I apprehend, the mortgage for what it is wor»h is
vested by the 48th section of the Insolvent Ordinance,
subject only to such right as the deposit might confer upon
the Bank, which right, I apprehend, is merely negative.
The Bank might, no doubt, sell the bond if they could find
vrrsus

Wiesa'B'mistees

'

—

—

Dec.

4.
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bution account., from which he excluded the

ISS6.
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nov.

k

Bank

as preferent

creditors; that on the 23rd April, 1866, the Bank o»Jiected
to this distribution account upon the ground of their cxclusion; and that, upcw the 26th May, J 866, when I v*aa

abpent from the Colony this €ourt after iioarinpcounseil tor
Bank, and also for the present plainhfTs, "ordered
the
BMsoiITTrdsice
that the account be amended and the trustee directed to
„. Ti'" .
and
treat the band as an existing bond, costs or the application
"^"c^fJS^ to be costs in the cause." Being of opinion that the bond
'*'"'''•
in this case was a nullity, and that the deposit of It gave no
active riglit to the defendants, the Bank, the depositaries,
which could entitle ihem to be ranked on Basson's estate as
preferent creditors, that is enough to dispose of the first
pmyer of the declaration, which prays that the bond may be
declared to be null and void by reason of insufficient execution and attestation of the power of attorney under which it
was executed, and the proof upon Basson's estate may be
ordered to be expunged, if that prayer can he disposed of,
in the face of the order made by the Court in the sequestration to which I have already adverted, unless indeed, that
order wds not intended as a judgment upon the validity of
the bond, but was intended* as I imagine, merely to be
directory upon the trustee not to exclude the proof from Ihe
sequestration.
In their amended plea, the defendants give
the history by admission of the faulty execution of the
power of attorney and the making and registry in due
form of the mortgage CAecuted by virtue of it.
They
then aver the pledge, in June, 1864. of the mortga£fc by
riK^ii.

»

Wieseto the Bank "for securing the payment of certain
moneys by the said Bank lent and advanced to the said
Wieae." Thsit afterwards, while these moneys still remained
due, viz., on the 20th March, 1865, David de Vilhers, one
of the trustees of the Bank, *' acting for and representing
the aaid Bank," informed Basson that the Bank were the
holders of the mortgage, and would require Bagson to pay
amount when called up. That Basson, who was cognizant of the defective attestation of the power of attorney,
its

" did, to and with the said David de Villlers, acting for
and
on behalf of the said Bank, adopt, approve of, admit, and
accredit the edd mortgage as a good, genuine, and sufficient
mortgage^ and did promise and undertake to pay and satisfy
evidence does not show that David de
*ArMr^""*'\.
Vilhers, who,^J'®
L believe, was in fact one of the truateea of
defendants 8ank--that is. one of the
persons in whom the
property of the Bank was vested-the
evidence, 1 say, does
^^ Villiers had any powe; to let for
^•'l^*'"^
agent, or even one of its
directors; and even if ho had been

T.tZ

2,5

one of the board of directors, that body, unless it specially
,355
delegate a partictilar matter to one of it« members, acts
"« »
through its secretary, or whatever name the officer who
u'
nommunicates the wishes of the board, and acts upon them,
sJi^.'i*
may be called. De ViUiers was only one of a body of true- yl^i,
tees, who were the mere hands to hold the property of the
-'*
Bank, but had no power to transact any matter of business; ""°"r«i.""
anything that
could have
passed between De ViUiers ^'"*''J;'"'^«'
and Baseou, therefore, could have no more effect to bind
'^'^'^^"^cm"
Basson to the Bank than if it had passed between Basson
b«ia.
and any individual shareholder of the Bank.
But what
\a more to the point, this De Villiers was never examined
as & witness to prove anything that may have passed
between him and Basson, nor do 1 find any other evidence
pointing 10 this matter except what is mere hearsay.
The
amended plea, while it avers that Basson " adopted,
approved of, admitted, and accredited " the mortgage, is
altogether silent as to the a&ts of Basson, which amount to
any one of these things ; and a careful perusal of the evidence has not enabled me to supply that omission. Assuming
these various expressions to amount to an averment of ratification by Basson of that which was originally void by
statute to the effect of making it valid and effectual, f have not
been able to find anything in the evidence whicli will bear
that character. If Basson's evidence is to be believed
and it
is the only direct evidence he gave from the beginning,
so
far from ratifying the bond, he repudiated it as to its amount
from the very outset. With leave of the plaintift''s counsel,
and while the papers were before ua for judgment, the coun',',

—

—

sel for the defendants referred to passages in £rshine't
Principles on the .Doctrine of Homoiogation, the Scotch terra
for ratification ; but none of these passages, in ray opinion,
help the case of the defendants, for the acts there referred to
as homologating the contract were acts done while the
as the act of marriage
fnatter of the contract was yet in fieri,
following the invalid execution of a' marriage settlemeat,
possession taken by a tenant after invalid execution of a
lease, and the like; whereas, in. the present case, everything
was done and ended before anything is even alleged to have
passed between Baeoon and De Villiers. Basson did not
receive from Wicsa £400 after the power of attorney and
Wiese, according
consequent ImOrtgage had been executed.
to his own account, did not lend £400 on the security of the
mortgage ; bat he applied the mortgage as a security for
money already owing to him before the power of attorney
was thought of. Neither did Wiese receive any money from

—

the Bank after De Villiers and Basson spoke together,— as I
suppose is intended to be alleged. nor indeed before it ; for

—

;;
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what Wiese did was to deposit the mortgage with the Baak

1806.

money already owing, not for a fresh loan.
'^^^
counsel
for
the defendants overlooked a passage in
'laea^*
Mot.
ErsMne Booh III, tit 3, sec. 48, where it is said : " The
approbatory acta must be so stfong aUd express that no
Feb. ii.
BMsoiITTrusteo reasonable construction can be put upon them, other than that
*^®y ^Gte performed by the party from his approbation of
wieie'^"' St
"an""" the deed." IfBasson had received money from WiBse on
^"'cemmeS''^ the Strength of the mortgage, or had induced the Bank to
"•'"'•
lend Wiese money on the strength of it, there might have
been something in the plea of ratification ; but the evidence
^,r

6.

aa security for

k

no more than

that, according to hearsay evidence of
attorney, when De Villiers, the trustee,
brought to the notice of Basson the existence of the bond
and the certainty that the Bank would enforce its payment,—

discloses

De

Villiers, the

which, coming from an unauthorized person like De Villiers,
Basson was not bound to believe, —Basson did not disavow
the deed or express his determination not to pay its amount
negative non-repudiation can never amount to active ratification.
The view I have taken of the ease renders it almost
unnecessary to consider the prayer for annulling the bond
on the ground of fraud and want of consideration, the only
grotind of challenge on the record until after the last hearing
of the case, a subject truly distressing from the direct confiict between the evidence of Basson on the one side and of
"Wiese on the other ; but as the case has already been dis-

—

—

cussed BO fully, it is as well, in anticipation of the possibility
of the defendants asking in some Other proceeding to be
allowed to prove on the estate of Basson as concurrent
creditors in respect of the amount of the bondj that I should
dispose of this inatter also. Both Basson and Wiese concur
in saying that a settlement took place between them in the
month of March; 1864, and that a balance of £6 was owing
by Wiese to Basson, and was paid by the former in cash
but havine concurred as to i^ese two facts, their accounts
immediatdy diverge. Basson swears that that settlement
einbra(ied all the notes upon which he was indebted to Wiese,
including the two for £120 each, made by his brother
Michael, the one for £58 by JEckard, and Uie one for £108
by Laubscher. Wiese, on the other hand, swears that this
settlement did not embrace any of {he note transactions, but
was confined entirely to cash transactions between himself
and Basson, There is nothing to confirm Basson's account of
this settlement ; but there are these circumstances to discredit Wiese's account of it.
Eckard's note fell due in
February, 1864 and the two notes of £120 fell due on the
25th March, 1864 ; aid yet in this settlement* which
Wiese admits took place two or three months before May,

27

and which Basson swears took place in March, Wiese did
i»g«.
not brin^ forward the principal of these seyeral notes, upon
^"' l[
all of which he was a creditor, nor even the interest past due
-jj^j"upon them, while at the same time he admits that he paid
NoT.i(.
BasEon in each the small balance of £6. Wiese says that
Febf^ii,
another settlement took place between him and Basson, and Basso^msie
that, OHiiouely enough, the balance was £6, as on the former
yf^J"'y^i""
occasion, but now it was owing by, and not to Basson, and "" lad™*

m

that Basson paid him that £6
Gape Town ; that this set- "^"i^^itLiT
e»°*'tlement embraced the two notes for £120, Eckard's note
for £58, and Laubscheir'snote for £108
as he only gave that
sum tor it instead of j6119, its amount—these sums together
made J406, and that Basson, in discharge of this amount,
gave him the power of attorney to raise £400 by mortgage,
and paid him £6 In cash. This statement Basson utterly
denies.
In support of Wiese's account of this matter, a
cheque upon the Commercial Bank by Wiese, on the 14th
April, 1864, for £562 Vs., having attached to it a variety of
pronaissory notes, and a jotting apparently made by the
officer of the Bank of the amounts with interest of several

—

among which

are the two £120 notes, were produced
cheque was given to take up the various
notes which Wiese says were embraced by the settlement of
March ; but this does not seem to be the case, for the
amount of the jottings is £544 10s. 4d., while the amount of
the cheque, which is payable to " bills due," is £562 7s.,
and the cheque bears on the back of it that it was " deposited to the account of Hofmeyr & Co. on the 15th April,
1866," whether this date is a mistake for 1864 I do not
know. There is nothing, as it appears to me, upon the face
of these documents to connect the cheque with the bills, or
to show when they were taken up by Wiese.
I say this
bills,

to prove that the

—

notwithstanding the admission made by the plaintiff's counsel
at the bar, that the cheque included me two notes of £120
each. And there are these further circumstances to discredit
Wiese's statement, that whereas the settlement took place in
March, and according to Wiese he agreed by it to take up
the notes then overdue, the notes were not, even according to
the cheque, taken up till the middle of A^ril ; that this set-

tlement did not include any item of interest, although
Eckard's note had been seven months overdue, and Laubsoher's one month ; that the power of attorney, which, according to Wiese, was agreed by Basson, in Cape Town, in March,
1864, to be given as a security for the taking up of these
notes, was not made until the 28th May, 1864, when it was
made in the country; that the bond under the power was
not made until the 2nd June, 1864; and that interest payable
under the bond was not to commence until the 1st June,

2«
1884, although, ai befo) e observed, one of the nOtes became
iu July, 1863, and thoy were all due at the latest on tho
^^^^ March, 1864, and the' two notea of £120 each bad been
m"'
wo^^j*
taken up from tlie Bank in April before the date of the
Ffb.il.
powen It seems difficult to acoount for Wiesc, who was a
BMioi^Tirosteti nxoney-lender, ninking a settlement into which paet interest
did Jiot enter, and maKiiiff a bond -which also did not include
TM... '""^if .
and
past interest, ana did not make future interest commence nntit
If the cheque of
'comvae'rciar" thfee months after the allea;ed settlement.
Bank.
I4jh April reallj took up the notes, ore would have expected
that the interest payable by the bond should have commeitced from that date, whereas the bond does not make it
payable till June following. In these clrcnmatances, if there
were before the Court an application by the trustee of
"VViese's creditors, or by the Commercial Bank, to be allowed
to prove as concurrent creditors on Baseon's estate, in respect to the amount of the bond, I should refuse such an
application, being disposed to ^ive credit to the account of
Basson, rather than of Wiese, in regard to the circumstances
under whicli and the purposes for which the bond was made.
With regard to the remaining prayer of the declaration, that
the plaiutifF may be allowed fo prove as trustee for Basson's
creditor? on the estate of Wiese for £297,
a aura alleged by
Basson to have been impressed by him into the hands of
Wiese, lor the purpose of taking up a promissory note due
by him to IJe Villiers and Marais, but which Wiese had
misapplied to his own use/— I have had more difficulty in
cominof to a positive couclusion as to whether the account of
Basson or of Wiese in regard to this matter is most to be
believed. The inclination of my mind was to believe Basson's
account, because of the confirmation of his account of the
matter of the bond to which I have before referred ; but it
IB hard to do so, and at the same time reconcile Basson's
conduct with third parties, which could be accounted for
only on the supposition that Basson admitted the continuance
of big liability to De Villiers and Marais, wjtliout the imputation of any misconduct on the part of Wiese, unless, indeed, as las sometimes crossed my mind, it was the poHcy
both of Wiese and of Basson not at that time to disclose
anything which would blight Wiese's credit, which was as
yet not doubjted. But as my brotners have arrived at the
conclusion satisfactorily to their minds that this part of the
prayer of the declaration should be refused, I am disposed to
concur with them.
i86«.
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Jacobs, Appelx-ant, Plaii^tiff below,

vs,

Evans, Fks-

roNDENT, Defendant below.
Damages far fFnmyfvl Arrest by

Police Officer.

This was an appeal from a judgment delivered by the
Besident Magistrate of Gape TT)wn, The summons In the
Court below claimed £S0 daruages for false impriaonment,
"iathat the said John Evans did wrongfully and without
cause give the said William Jacobs into u>e charge of P. C.
Jamcf McDonald, by whom he was taken and caused to be
imprisoned in a cell at the police station, Cape Town, and
there detained against bis will for the space of

^hteen hours^

whereby," &c.
It appeared that a aummons was issued from the Resident
Magistrates Office, Ca})e Town, on the 17th August, 1868,
directing William J acobs, of 80, Hose-street, to appear on
the 18th, to answer a charge of aasaulting oile Annette JackEoiJ.
What the service of this summons was did not appear
but no appearance was made to it. In consequence, a warrant was issued on the 18th August, reciting that Williann
Jacobs, oi SO, Rose-street, had been summoned "to answer
the complaint." without mention of whom, or in respect of
what; and having made default therein, *' you are hereby
required to arrest llie said Wi ilium Jacobs and lodge hioi in
This warrant, which was addressed to nobody in
gaol," &o.
particular, but siniply " to the police pf&cer," came into the
hands of Evana, the Superintendent of Police, and bj virtue
of it the present appellant, John Jacobs, was apprehended on
the 28th August by P. C. McDonald, a police constable,
acting on the order of the respondent, under the circumstances which will appear from the judgment of the Court.

The evidence taken in the Court below having been read,
and Griffith, A. G., heard in support of the judgment, the
Court, without calling upon Bond, for the appellant, reversed the decision of wie Court below.
Bell, C. J. ; The proceedings have been highly irregular
from beginning to end. The magistrate issues a summons
for the apprehension of William Jacobs, of 80, Rose-street
This William Jacobs did not
for au assaidt committed.
make bis appearance to answer to the ehargO) and then a
warrant of imprisonment is issued, addressed to nobody in
particular, which states that William Jacobs had failed to
answer a complaint, without saying what the complaint was
or by whom miwHc It is true that Evans was not responsible
but only
for the wav in which this warrant wa«i drawn up
an
issued
magistrate
The
it.
of
in
execution
for his conduct
;

vs.
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irregular warrant, not specifying at whose complaint a&if
It was
instance the summons had been issued*
imposeible, thereforCj even for the right Jacobs to know
what complaint was rrferred to. The warrant, in fact, does
^^^ j.g£^j
^^g summons at all, and if it had so happened
Tfyimee

^

that the

man apprehended had been

summonses

for different aasaulte,

it

served with different

was impossible

for

him

to which summonp the warrant referred, if to any
of them at all, and it is not directed to any one in particnlar,
but " to the police." The warrant, in this informal shape,
was given to Evans to execute. He comes up to a man
whom, from the ievidenee, he has known twelve or fourteen years, and says to him, " You are John Jacobs ?" The
man answered, " No, I am William Jacobs." Now, the
first duty of an officer in the execution of a warrant is, to tell
who he is, to exhibit his warrant, and say to the party,
" Here is my warrant, and I require you to obey it." An
to

know

officer

him

of justice has

his

name

no right to stop a man and ask

before he

tells

him

his object.

He

should

"1

have a warrant against you; I
believe you are the man, and I am required to take you, in
execution of my duty." But the man, of his own accord, asks,
** What do you want to know
my name for?" To this Evans,
according to hU own account, answered, "I want to know
relatJva to my duty," and asked the nian three or four times
wheje he lived, " and when he declined to give his address, I
sent him to the Station ;" bo that Evans thought he acted
consistently with what he supposed to be Ins duty, not even
to tell him, the man, he had a warrant, far less to show it.
But he must Ije informed that his duty was not only to mention, but to show his warrant.
At the same time, I do not
distinctly tell

him,

think this was a case of malicious

ai'resting,

—although he

ought to have known better his position and the power conferred on him in regard to persons subject to arrest,—nor
will he be punished as for a malicious arrest, but for a
wrongful exercise of ^ower, and for his subsequent treatment
of the appellant. It is true, he has to exercise a discretion
as to bail ; but at the same time he knew where this man
lived, or, if he did not know that, he knew where the father
lived ; and notwithstending this, he lays hands on him, takes
him to gaol, and refuses sufficient bail. If be had been
merciful in the discharge of his duty, especially seeing the
nsan was a cripple, and that he was not quite sure
whether he bad the right man, he should have allowed him
to go home for the night, cautioning him to appear when
required.
As he has exceeded his duty so unmistakably, I
think thedecifflonof the magistrate must be reversed, and
that the judgment should be for
10 damages, with coats.

f
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DaNfsSEN, J., concurred. The proceedings on the part
of Evans were most unjustifiable, and instead of operating
as a source of jprivate protection, would become, if permitted,
a sotirce of public injury. There was every disposition on
the part of the man to give information as to his name,
livans knew who he was, and yet subjected him to harsh
treatment; which nothiMg in the case warranted. It was only
because he (Denyssen, J.) thought there was no malice in
^0 arrest that the full amount of damages claimed was not
awarded.
DwTEE, J., concurred. Officers of justice were clothed
with great privileges, and should be very cautious hovr they
As to the warrant,
exercised the power entrusted to them.
however, he desired to be understood as expressing no opinion.
[AppaUant'i Attnrur, VAir ZTL.
Bupo>i4«it'a Atlamey, Faihbwdoi
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vs.

Customt Regulations,
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RespoQd«nt.

1
J

Quaham, N.O.

—-Ord,

6,

1853, Section 27.

Where valuators appointed under

the 27th section of the
Customs Ordinance have handed in a sworn valuation,
as required by the section, the Court will not set aside
such valuation except on proof of fraud, corruption, or

gross irregularity. Semblb : That the true construction
of the section, as to the levying of duty, is that the invoice
price of the goods at the place of exportation being ta&tii,
and 10 per cent, added for charges, the duty shall then
The valuation for
be levied on such combined amount.
the purpose of duty is not to include merchants profit.

The

defendant, the Hon. R. Grahan^

Es.ci.,'in his

capadfey

Acting Collector of Customs in this Cofeny, wassummoned
in an action to recover back certain moneys paid to him by
as

plaintiff.

Plaintiff declared 'fliat in April, 1868, he imported from
England, by the mail steamer Saxon, nineteen trunks containing boots and shoes, and four packages containing clothing,
which he duly entered at the Custom-house according to
That by auch entry be stated the true and real value
Jaw.
of auch articles for the purpose of customs duty, namely
£475 8s. lOd., whereon he paid the proper duty, £47 8s. 5d.
That afterwards, but before plaintiff had obtained actual
possession of the said articles, and whilst they were

1869.
4.

Feb.

Fisliei vt.

Graban, B.O,
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officers of the Customs, the defendant,
instrumentality of Henry Martin Herbert Orpen,
Pisitrw.
Sub- Collector of Customs in Cape Town, actrag or purportor»h.™,N.o.
jjj^ ^^ ^^^ yjjjgj. ^^^ provisions of the Hth section of
Ordidancc 6, 1853, entilied " Ordinance for the general
jnantigemtjnt and regalation of the Customs in the Colony of
l>ie Cape of Good Hope," alleged, after view and examination of the sRid artiolea, that they had not been valued in the
That plaintiff
entry according to tbeir true price or value.
was then and at all times ready to show upon oath the
sufKckncy of the A-alue of £474 3s. 1 Os. , by deolaring on oath
before the defendant, or other proper officer of CuatomB,
what was the invoice price of the articles, and also that he
verily believed that sueh invoice price was the current value
of the articles at the place whence they had been imported,
to the end that Customs dnties should, according to the said
27th section, be charged upon such invoice price with the
addition of sKlO per centum thereon ; yet that he was not
required, by the defendant or any other officer or person, to
make a declaration upon oath in reference to the value of
the articles, but was, on the contrary, informed by the SubCollector, as his reason for not requiring pialntifPs oath,
that he, the Sub-Collector, would deem it his duty, notwithstanding that the plaintiff should make such oath, and it
should appear by snob oath that the articles were properly
valned, to cause them to be valued by walnators to be
«mpointed in manner and form as set forth in the 27 th section.
That plaintiff's oath being passed from by the Sub-Collector,
and b}' the plaintiff, who was indisposed to make an oath
which he was told beforehand would be valueless, such
froceodings were afterwards taken by the defendant that
'eter Turner "Wills and Servaas van der Byl were, under
the provisions of the said 27th section, nominated and
appointed by His Excellency the Governor to examine the
articles and lo declare on oath their true and real value.
That these two persons proceeded to examine and value the
articles, but in doing so fell, though unintentionally, into error,
and were led into such error by the Sub-Collector aforesaid,
who was himself in error. For, as pliuntiff discovered since,
they consulted the Sub-Collector regarding the principle
upon which, according to law, the value of the articlea for
the purpose of Cuetoms duties should be ascertained by
them; whereupon he counselled, advised, and instructed
thein that they should first make up their mmds as to the
fiiir invoice price or correct value of the
articles at the place

in the

,,(,9.

p<b^

4.

jjy

custody of the

tjjg

.

whence ihey were imported, and

tliat

they should then add

to this price or value £60 per centum, which, together, was
the value they were by law bound to declare to.
That the

;
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upon such counsel, advice, and instructheir minds upon the price or
value of the articles in England, and added £50 per centuiaj
thereto, thus declaring the true and real value of the articles
in this Colony to be £634. 10s. 7d., upon v?hich the duty
chargeable would be £63 9s. la. Plaintiff submitted to the
Court that these valuators, although acting, as he admitted,
in perfect good faith, fell into error in seeking and accepting
the counsel, advice, or instructions of any officer of the
Customs Department in regard to the principle which they
said persons, acting
tions, accordingly

made up

should adopt in ascertaining the value of the articles aforesaid.
And he submitted, also, that the Sub-Collector fell
into error in giving them any counsel, advice, or instructions
upon the subject, and erred, moreover, in the counsel,
advice, or instruction which he gave, inasmuch as the
lawful and proper percentage to be added to the fair
invoice price or current value at the place whence the
articles were exported was not £50, but £10 per centum.
That but for this error committed by the valuators, and
induced by the Sub-Collector, in regard to the percentage
lawful and proper to be added, the value £474 3s, lOd.,

by plaintiff when entering the articles, would
have been found by the valuators to have been ample
and sufficient. That even if this Court would not have been
at liberty to examine the valuation of the valuators for the
purpose of correcting it, in case such valuation, though erroneous, had been regularly made, yet their act in consulting
the Sub-Collector, and the act of the Sub-Collector in advising,
counselling, and instructing them, was so gross an error and
mistake of duty as to amount to such misconduct upon the
part of the valuators, and upon the part of the Sub-Collector,
as to entitle plaintiff to call upon the Court to receive proof
that such valuation was and is erroneous and excessive, and
framed upon a principle contrary to- law and justice. That
plaintiiF at all times objected, as he still objects, to the valuation by the valuators, maintaining, as he still maintains,
that his own valuation as aforesaid was ample and sufficient
but that being, as he was, in immediate want of the said
articles for his trade and business, and the defendant refusing to allow him to take or have possession of them, or any
of them, unless he should first pay Customs duties calculated
as declared

according to the valuators* valuation, the plaintiff, for the
purpose of releasing the articles and obtaining possession
thereof, did, on the 17th April, 1868, pay to defendant, in
his said cajpacrty, the sum of £16 Os. 8d., being thediff^%nce
between J^7 8s. 5d., which was the diie and proper duty
already paid by plnintiff, and £63 Is, 9d., being the erroneous and excessive duty dematided by defendant, which

i869.
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puid under protest that such demand was
and satisfied by him upon compulsion. Wherefore
pl*rotiff prayed that defendant might be condemned to repay
tohim the said sum of £16 Oa. 8d., with interest from the 27th
April, 1868, and that he might have such further and other
Defenrelief as to the Court might seem meer, with costs.

£16

1869.
'*'*•

*

Os. 8(1. plaintiff

illegal

6.Si'*"N0
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*
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dant pleaded the general issue.

The Court having heard evidence.
Porter, for plaintiff (with him Buchanan), argued titat the
true construction of the 27th section of Ordinance 6 of 1858
was, that the value of the goods at the place from which they
were imported should be ascertained, and a sum of 10 per cent,
added, as representing charges, and the duty levied upon the
combined amount. And further, that inasmuch as the valuatiors
had at first come to that conclusion, but had been wrongly
informed by the Sub-Collector, and had proceeded upon the
erroneous principle that 39 per cent, plus 11 per cent,
duty, making together 50 per cent., should be added to the
invoice price of the goods, the valuation thus arrived at
should be set aside on the ^ound that the valuators should
not have been influenced behind the importer's back ; on
the same principle on which, even for a mistake a>id
irregularity, the award of arbitrators under such circumstances

would be

set aside.

A. (?., argued that duty must be paid on the
value of "the goods in this Colony," which might be taken
He further argued that it was
to include merchant's profit.
not competent for the Court to go beyond the valuation
made, unless it had been fraudulently arrived at.
Porter in reply.
Griffith,

Bell, C. J. I retain the opinion which I expressed at
the outset of the case, that it might very well have been
decided on the pleadings alone, without any evidence
whatever. But inasmuch as great stress has been laid by
the plaintiff's counsel upon the practice of the Custom-house
in administering the law under section 27 of Ordinance 6 of
1853, it may not be out of place to give my opinion as to
what the true reading of the section is. It will be seen
before the conclusion of my judgment that what I now say
will only be an obiter dictum ; yet, for the satisfaction of the
parties, and the information of the public, I will givC what,
in my view, is the true reading of the section.
It enacts,
first of all, that the importer must, in all cases where the
duties on imported goods must be ascertained " accordbg to
the value thereof," make declaration as to such value in »
specified form.
If the section had stopped here, there migh:
:

;
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nave been some

" valtte."

what -was meant hj
m».
*'^'*done a^ray witib by what
the Crown, acting through the ^^^^"^.o.
not pleased with wie doclaration,

difficulty in ascertaining

But that

difficnlty is

follows, namely, that if
Collector of Customs, is

have reason to think that the value stated in the
importer's declaration is not the true and proper value of the
goods inaported, it is at liberty, under the next proviso of the
section, to require the linporter to make oath " what is the
invoice price of such articles, and that he verily believes
such invoice price is the current value of the articles at the
place from whence the said articles were imported." That
19 to say, that the Customs Department is not obliged to be
content with the invoice price, but is entitled to have the
importer pledge himself that that invoice price was the
current vadue, that is to say, the price paid by others as well
Then, having given
as himself, at the port of exportation.
that oath, " such invoice price, with the addition of £10 per
centum thereon, shall be deemed to be the value of the
article in lieu of the value as declared by the importer or his
known agent, and upon which the duties imposed shall be
charged and paid. If the Custom-honse authorities are not
plecised even here, if they yet doubt the oath of the
importer so pledging himself, there is a still farther check
upon him by the next proviso, "that if it shall appear
to the CoUectorj or other proper officer, that such articles
have been invoiced below the real and true value thereof,
at the place from whence the eame were imported, or
if the invoice price is not known, the articles shall in
such case be examined by two competent persons to be
nominated and appointed by the Governor or LieutenantGovernor of this Colony, and sueh persons shall declare on
oath before the Collector or other proper ofBcer of Customs
what is the true and real value of such articles in this Colony
and the value so declared on oath of such persons shall he

if it

deemed to be the true and real value of such articles and
upon which the duties imposed shall be charged and paid."
]Now the controversy is upon these words, and it is argued,
" means the price
.for the Crown, that " value in this Colony
at the export place, all the charges of shipping and insurance,
freight, landing, &0., together with the profit price that may
be gained by the importer when he sells in the Colony.

Now

the necessary consequence of such a construction would be,
so leave it entirely in the brieast of the Collector as to what
he will take the duty upon, and the duties may be made to
depend upon the fluctuations of the market. If the market
price here is high, and the importer's gain large accordingly,
the officer may consider it his duty to the Crown to take the
value at that time. If the prices have fallen, he may think it

36
duty to the Crovm to go back to the

first proviso
section and take dutyupoa the invoice price at
Fisheiw, . tii(j place of exportation.
It is impossible that any law
oraham, N.o.
^^^j^ ^^^^ ,^^^^ iratned and passed by the Legislatule So
iuiquitous, placing the public so completely in the hands of
a publio officer. The true reading of the sectioa is, that
at the place of shipment "which is to
it is the price
be taken, exactly as in the second proviso ; but with this
difterence, that whereas on the invoice 10 per cent, was to
be roughly valued, under this last proviso the actual expenses
1869.

Feb_4.

his

p£

^{jg

We

had one
were to be added, whatever they may be.
witness who told ua thait 10 per cent, would not cover these
expenses, but that 16 per cent, would. But whether that
witness was right or wrong does not matter, nor is it at all
construction of
necessary for us to go into that question.
the section is, that the duty is to be levied on the invoice
price, or the price which the valnatoi-s fix ought to have been
that invoice price, discarding, if they please, the invoice price
given to them by the importer, and such value, so fixed, must,
in addition to the expenses up to that time, be considered to
be the value of the goods in this Colony. It is said the true
value of the goods is the price for which they are bought
and sold in bond. But that is not so. It is what they cost
the importer when he put them into bond which inust be
ascertained. The value it will fetch is the true price of a thing,
and that value fluctuates greatly, and is dependent on many
circumstances. One case has been put, for the plaintiff, that
goods mightbe imported without any intention of selling them>
or of making any profit on them ; and why should Government take duty on an assumed profit where there really was
no profit in the particular case, and no profit intended ? I.
might be said, why should Government take duty on charges
at all? The reason is obvious: the importing merchant,
when he pays duty on charges, will add the charges and
duty to the price at whibh he will sell, and necessarily gets
both charges and duty back from his customer. But it
never could have been intended that the Government
should go into partnership with the mercfasnt and get
duty on profits to be made. For, if so* why should it stop
there, with the profits on the first sale ?
not requite
an increased duty, accordiag to the increased profit by
furrtier re-sales enhancing the original profits, and so on
Profits have nothing to do with the matten
The merdiemt
must pay duly on what the aoods actually cost bun. Now,
what I have now said merely leaves the matter wher« it
stood at first. It is an obiter dictum, which the Crown may
act upon or riot, just as it pleases; for that question i»not, in
my opinion, properly before this Court. The 27th section

My

Why

'^
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declares

valuators having fixed their value, that
and true value of the goods; and, in
my opinion, thie Court cannot intcrfee with the value so
arrived at. 1 do not say that, it there is anything Ilka fraud
on the part of the Collector of Customs, or between the valuators and the Collector, or any positive abuse, or any extortionate duty imposed, in no waj^jhstlQed by reason or
common sense, there would be no relief for the public in
is

to

that the

bo the

real

Court ; but there is nothing of that kind here. It is
and the whole gravamen of the plaintiff's case is,
that these valuators had consulted with the Sub-Collector,

this

alleged,

But

not a correct representation of the evidence, for
own witnesses deposes that after having
ascertained the London prises of the goods, and added what
in his opinion should be added to such value, namely, 10
per cent., they came to the Sub-Collector and asked, " Now,
what must we do?" And the Sub-Collector, very imprudently,
no doubt, as counsel has said, ofiered his opinion that
the reading of the section waa, to take the invoice price at
the place of exportation and add 39 per cent., which,
it was admitted, was to include the importer's profit.
He
gives that as his opinion,— which, I have already intimated,
was a wrong opinion, but what effect that had on the mind
of the valuators this Court has no right to inquire. They
have chosen to pledge themselves, before God, that the
prices specified were to the best of their knowledge and
belief correct, and the values opposite to the different items
the real and true value ; and it would be a singular thing,
indeed, if we could go behind that valuation. I do not know
under what head of law a reporter could place such a
decision if we were to lay down that, where the valuators have
made a mistake in this respect, this Court is to sit hero
It is no part
to rectify the valuation for duties upon goods.
of the occupation of the Court. The fact is, we hayo
nothing to do with such mistaken valuation^ unless there is
a case of gross fraud, corruption, or extortion. Belief might,
in such cases, be given under these heads, but the Court
does not git to correct mere errors of Collectors of Customs
ot valuators. If parties have, under such circumstances,
a ground of cwnplaint, the proper course is to represent the
matter for relief to the Government, on petition, just as is
done, in similar cases in England, to the Lords of the
that

is

one of the

plaintifif's

—

Treasury. In my opimon, therefore, this case is wrongly
brought, and there must be judgment for the defendant.

Dbnyssen,

J., said, it

might have been better to

pve no

opinion with reference to the question of value, becarse it
had almost nothing to do with the decision of this case. He
agreed that both the valuators having fixed the valuation

isfi
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Graham, K.O.

under the latter part of tKe 27th sootion, the Court had ao
to interfere with their decision, excepting upon
allegation and proof either of frarad or corruption, or suoh
a gross violation of all the rules of evidence, and adminis.
There
tration of justice, as could' entitle it so to interfere.
had been nothing of^his sort here; and undef these
ciroumstanees he didlB feel justified in considering the
Another election was, that if the valuation by
valnation.
the plaintiff was an improper valuation, the course adopted ia
the first instance should have been to set it aside, and for
additional parties to be brought before the Court.
As the
Chief Justice had stated his views ao fully on the matter
of value, he would, however, say that he altogether coneTirred
in what had been so said, with this addition, that the
right

Collector of Customs w^as entitled, for the purpose of
ascertaining thoi current value, under the section, at the place
of exportation, to have the original invoice exhibited, and
not merely a copy; and if the importer refused to produce
it, the Collector haid other means be could then adopt.
But
the case would not be decided on this question, but on the
principle that the valuators having fixed the va;luation, the
Court had no right to go behind what they had done, except
under the above ciroamstanoes.
Judgment for defendant. Each party to pay his own
costs; the Court being of opinion this was not a case
for coats.
[Plaintiffs AttonMr«, FAITIBeivSR 8K ASBCBirB.I
Scfimdarit't Attorney*, ItieiD bNKrnEw.
J

Walkeb &

Beeton's Tbusteks,
EESP0NDENT8.

Ai^PEiiLAKrs

Co.,

;

[See Exports for 1868, Part

t, p. 231.]

Owing to the sudden and lamented death of His HoBour the
Chief Justice (Sir William Hodges), no written judgment
Walker & Co.,
vras ever delivered in Court in this case; but the following
Appellants
^^
^bmmJa"nu " ^'® ^^^ written judgments as prepared, and lodged of record
in the Registrar's Oifice, as intimated to tjie Bar on the
17th February, J869, by Bell, C.J.
Hodges, C. J.
This ia an appeal against the judgment of the Eastern Districts Court of this Colony, bearing
date the 6th December, 1867.
The record is in substance
F<b.

If.

:

as follows

" Be
as

it

remembered that J. Walker, Jun., in
and liq[nldating partner of the

smrviving

his capacity

firm

of-tl.

;
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Walker, Jim,,

&

Co., and heretofore trading under that

King William's Tomto, of which partnership one
Henry Maynard and one Charles Maynard were aim part-

style at

beyond the jurisdiction of this Court, was
summoned to answer F. J. Hall and C. K. Gowie, in their

ners, but are

capacity

the trustees in the insolvent estate of T, J.
Beeton, C. M. Coldridge, and G. .Coldridge, heretofore
trading in the division of Queen's Town under the style of
Thos. Beeton 8b Co., in an action of undue preference, and
for a forfeiture, and the other purposes hereinafter more
particularly set forth.
** And
therefore the plaintiffs, in their said capacity, by
their attorney, &c., complain that the estate of the firm
of Thos. Beeton & Co. was, on
1st February, 1863,
^aced under compulsory sequestration, and that on the 1st
June, 1863, the plaintiffs were duly appointed trustees to
administer the said insolvent estate.
That before the
sequestratiou, to wit, on the 1st November, 1862, and
between that date and the 31st January, 1863, inclusive, the
said firm of Thos. Beeton & Co., ceded, delivered, transferred,
alienated, and assigned to the said firm of Walker, Jun.,
& Co. certain promissory notes, debts, open accounts, and
securities, the property of the said firm of Thos. Beeton &
Co,, amounting to the sum or value of £3,629 16s. 9d.,
which said promiesory notes, &c., are more particularly set
forth in the schedule hereunto annexed.
That at the time
the aforesaid promissory notes, &c., were ceded, &o., as
aforesaid, the said Beeton & Co. contemplated the sequestration of their estate as insolvent, and intended to prefer
the said firm of Walker, Jun., & Co., who were then
creditors of the said firm, before their other creditors
wherefore the plaintiffs pray that by reason of the 84th
section of the Insolvent Ordinance, No. 6 of 1843, such
cessionj &c., may, by judgment of this Court, be declared to
be an undue preference, and null and void, and that the
defendant, in his said capacity, and heretofore trading aa
aforesaid, may be condemned forthwith to deliver to the
plaintiffs, in their said capacity, the said promiaaory notes,
debts, accounts, and securities, or to pay tlie value thereof,
to wit, the sum of £3,629 16s. 9d., together with interest
from ^e date of the said cession.
" That such cession, &c. was made by and through a collusive arrangement, mutual understanding, and common consent
between me said firms of Walker, Jun., & Co. and Beetoa
&>Co., the one to give and the other to get such undue
preference as aforesaid j wherefore, by the provisions of the
BSth section of tho aforesaid Ordinance, the plaintiffs pray
that the defeudants may, by the judgment of this Court,
as

,

t(«9.
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be declared not to be entitled to claim or prove as a debt

IBM.
Feb.

amount of the claim of the

io.

vFaiberS! Co.,

Beeffi"Tra'tees
Respondenis,

said

Walker, Jun.,

Sf

the

Co,, against

the said insolvent estate, but shall be declared to have vyholly
forfeited SHch amount as regards the said insolvent estate.
^^^ ^.jj^^ they, the plaintiffa, in their said capacity, have such
further or other relief in the premises as to this Court shall

seem meet, with costs, of suit.
" And be It further remembered that the defendant,

before

answering to the plaintiffs' declaration, excepts thereto as
bad in law, and shows the following grounds of exception:
*' 1st. That whereas F. Hall, in the plaintiffs' declaration
erroneously called F. J. Hall, is alleged in a certain warrant
or power to sue, filed by the plaintiff C. K. Gowie, of record
in this suit, to be beyond the jurisdiction of this Court, the
said defendant has been summoned to answer the said
F. Hall, and not R. S. Smith, the duly constituted agent of
the said F. Hall, by his duly constituted agent, the said
R. S. Smith.
" 2nd. That whereas the said warrant or power purports to
R. Gowie on behalf of the said F. HaU,
be given by
the said C. R. Gowie has not filed of record in the office of
the Registrar, or exhibited to the said Registrar, as by law
required, any power constituting him the agent of the said
F. HaU for such purpose.
" Wherefore the defendant prays that the plaintiffs' suit
may be dismissed with costs.
" And for a further plea in abatement, should the above
exception be overruled, the defendant says that C. Maynard
in the declaration mentioned, now deceased, was a partner of

C

the firm of Walker, Jun., & Co., up to the date of his
decease on the 6th September, 1862, and that thereafter, at
the date of the alleged transaction impeached by the plaintiffs, the defendant and the said H. Maynard were carrying
on the business of the said firm for the benefit of themselves
and of the estate of the said C. Maynard, deceased; and that
the said II. Maynard, who though at present in England is
the owner of considerable properiy in this Colony, and
within the jurisdiction of this Court, and cai'ries on business
in Graham's Town, Port Elizabeth, and King William's
Town, within the jurisdiction of this Court, has not been
joined as defendant in this suit, and also that R. D. Buchanan,
of Port Elizabeth, executor of the will of the said C. Maynard, and who has in his possession considerable property
within the jurisdiction of this Court belonging to the estate
of the said C. Maynard, deceased, has not been joined as
defendant in this suit. And this defendant is ready to
verify.
Wherefore the defendant prays that plaintiffe' suit
may be dismissed with costs of suit. And. for a plea to the

:
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declaration, should the above excefrtious and plea in
abatement be overruled, the defendant pleads the general

said

ises.

^'^^
Walker

issue.

" And be

&

Co.,

further remembered that the plaintiffs, in Beeton'sTmstees
'^^'p™'''""reply to the two alleged exceptions by the defendant pleaded,
say that the grounds of exception are allegations of fact not
set forth in the declaration, and that by reason thereof, the
pprounds of exception ate bad in law, and that the matters
therein set forth should have been specially pleaded, or that
the said allegations should have been verified as by law
required in plea of abatement by an affidavit ; wherefore the
plaintiffs pray that the said exceptions may be overruled,
with costs. And as to the plea by the defendant first
pleaded, the plaintiffs except thereto, and show the following
grounds of exception
" lat. Inasmuch as the allegation therein contained that the
said H. Majoiard, who, though absent in England, is the
owner of considerable property in this Colony, and within
the jurisdiction of this Court, and carries on business in the
Colony, is no sufficient ground, as alleged, for the joinder of
the said H. Maynard as a defendant.
" 2nd. Inasmuch as the allegation in the said plea contained
that R. D. Buchanan, the executor of the said C. Maynard, is
within the jurisdiction of this Court, is no ground for the
D. Buchanan, as defendant.
joinder of him, the said
" And for replication to the said plea, should the above
exceptions be deemed insufficient, the plaintiffs reply the
it

R

general issue.

" And as to the plea by the defendant secondly pleaded, in
which the defendant joins issue, the plaintiffs do the like.
" And be it fui'ther remembered that on the 6th August,
1867, the said case having been set down for argument of
exceptions on that day, upon hearing counsel the Court did
dismiss the two said exceptions, with costs, and did order
that the plea in abatement should stand as a special plea.
" And be it further remembered that on the 8th August,
1 867,the defendantmadeapplicationforleavetopleadspeoially
the matter of the aforesaid exceptions overruled as aforeeaid
and that the Court did refuse the said application, with costs.
" And be it further remembered that on the 4th and 5th of

December, 1867 (the said cause having been set down for
plaintiffs and
trial on the day first mentioned), come the
defendant, by their respective counsel And thereupon, and
upon hearing the witnesses called on behalf of the plaintiffs
(the defendant's counsel declining to call any witnesses),
and further upon hearing the said counsel, the Court doth
declare the cession, alienation, transfer, or delivery set forth
14». to
in the plaintiffs' declaration as to the sum of £2,775

G
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be an undue preference under section 84 of the Insolvent
Ordinance, and null and void, and grant judgment for the
said sum of £2,775 14s., with costs."
AroSmt?;"
seetonaTrustees
"Jhis record States with sufficient precision the proceedings
fieapondents..
^y^jj ^q^j^ plaae iu the Court below, and the appeal appears
by an endorseujefat upon the record to be from a judgment of
the Court, " bearing date the 5th December, 1867;" and it
has been contended before us that this limits the appeal to
the final judgment delivered on that day, and that the interlocutory judgments are not therefore before us for the purpose of review.
The appeal is given by the 25th section of
the Act No. 21, 1864, which gives the right to appeal, to the
Supreme Court " against any final judgment, decree, or sentence of the said Court, or against any rule or order made in
any civil suit or action having the effect of a final or definite
1869.

FcKje.

sentence." The appeal is therefore properly described on
the record as being against the final judgment delivered on
the 5th December, 1867 ; but it appears to me that, by
analogy with the practice in the House of Lords in England,
the whole record is brought before this Court, and that the

defendant is entitled to show that the interlocutory orders
cannot be supported.
De Burgh vs. Clarke, 4 CI. §• Fin.
562; Attwoodvs. Small, 6 CI. if Fin, 309 ; Beaven vs. Momington,_ 8 House of Lords Ca. 541, are authorities on this
preliminary point.
are called upon to inquire, therefore,
whether the two exceptions overruled by the Court below on
the 6th August, 1867, were properly overruled.
It is obvious
that if they had been allowed, the suit would havebeen stayed,
and the plaintiff must either have commenced another action
or obtained leave to amend.
The two exceptions may be
considered together, and the point raised is, whether it was
competent, under the circumstances, for the plaintiff to maintain the action.
The plaintiff was appointed with Hall joint
trustee of the insolvent estate of Beeton on the 1st June,
1863i.
The Writ of summons was issued on the 25th June,
1867; and in pursuance of Rule 8 of this Court, which
requires that " in every action the attorney of the party
complaining shall, before any process is sued out, file hiawarrant or authority to sue, signed by the party complaining,"
with the Registrar, the plaintiff had filed a warrant in the
following terms " I, C. R. Gowie, for myself and on behalf
of my co-trustee, F. J. Hall, at present sojourning in England, and beyond the jurisdiction of this Courf, hereby
appoint,"^ &c., " to be our lawful attorney for us and in our
name to institute proceedings of claim and demand against J.
Walker, Jun., Company," and signed "C. R. Gowie, for self
and co-trustee." The objection urged by the exceptions is
that the action had been improperly brought by
Gowie ; that

We
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the power of attorney ought to have been signed by Hall;
nm.
and that it was not competent for Gowie to sign on his
^^^ '*•
behalf.
It was argued that the 56 th section of the Insolvent Waiter sco.,
Ordinance of 1843 authorized the trustees to commence any BeetonaTrusv'ees
^'*»'""'^'"'»action in their own names, and that it was not competent for
one of them to do so without the assent of the other which
consent ought to appear by his signing the warrant to sue.
The objection to the sufficiency of a warrant of attorney to
sue, signed by one of two trustees '* for self and co-trustee,"
was held to be fatal in Trustees ofDodds vs. Watson (^Menzies'
Reports, 140), and I entirely concur in that decision.
Many
reasons may be urged for requiring that all the trustees of
an insolvent estate should concur in commencing proceedings
by action which may be attended with great expense and loss
to the creditors.
The trustees are appointed by the Court
to watch the interests of the creditors generally, and to see
that no improper use is made of the funds which come to

—

their

hands as trustees.

For the reasons

I have given, and particularly on the
ground that the plaintiff could not sign the warrant to sue
so as to comply with Kule 8, already referred to, I have
come to the conclusion that there should be a judgment of
absolution from the instance, which is always applicable, according to the rule laid down in Fan der Linden, Note 2, p. 415,
when the defendant may say, " Tibi adversus me non cornpetit hose actio."
Gne of two trustees cannot by his own
authority sue a debtor to the insolvent's estate ; and the
exception ought to have been allowed on the authority of the
The judgment of
case I have cited from Menziei Reports.
the Eastern Districts Court must, therefore, be set aside, and
the defendant is entitled to his costs below and also to the
costs of this appeal.

It

is

not necessary to say

much on

the other points raised

As our judgment is that there should be
in this case.
absolution from the instance, the trustees will not be precluded from bringing another action if they shall be so
may take judicial notice that another trtistee
advised.
has been appointed in lieu of Hall since these proceedings

We

this Court had to determine the validity
of the election of Hall's successor in Gowie vs. Smith (1
Buchanan, 103). I may, however, point out that it appears
on the face of the proceedings that the plaiintiff obtamed a
bond from the insolvents to receive £10,000 in June, 1862,
when he knew that the insolvents were in desperate circumHe afterwards took promissory notes at various
stances.
dates for the purpose of securing the payment of the s9,me sum
of money by instalments, and it was for non-payment of two
of these notes of £500 each that the proceedings were taken

have terminated, as
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wnker^s

and judgment obtained in November,
and on the lstFebruary,1863,compulsorysequeat¥ation
^^s obtained on proceedings founded on this judgment:
Another objection was made on behalf of the defendg^j._
jj. jg g^j^ ^jj^j. ^jjg judgment of the Court below is that
the defendant should pay to the plaintiff the sum of £2,775
14s., whereas the prayer of the declaration is that the
defendant should be compelled to deliver to the plaintiff the

in the Circuit Court,

im.
FeiwG.
Co.,

Bepton'sTrust'ees

Respo„dcnt».

•[QQ2,

various promissory notes, &c., specified in the declaration,
It appeal's to me that the
or to pay the value thereof.
prayer in the declaration is quite in conformity with the
latter portion of the 84th section of the Ordinance, which
provides that every alienation of goods or effects shall be
deemed to be an undue preference of a creditor" in so far as
he shall have been benefited thereby." Now, no evidence
was given to show that the defendant had benefited by
having become the indorsee of the promissory notes mentioned
in the schedule annexed to the declaration, except in respect
of certain bills to the amount of £1,200, which it was proved
had been duly paid by Mr. Coldridge, the payee.

Bell, C.J. : This was said to be an appeal from a decision
of the Eastern Districts Court, pronounced in an action
brought by Frederick James Hall and Charles Koss Gowie,
trustees in the insolvent estate of Beeton & Co., against
Joseph Walker, Jun., & Co. I have used the expression
" said to be," because the record sent to this Court is so
framed as to leave the fact of appeal one of mere inference,
and what is appealed from in the same predicament. There
is not any mention of appeal, except on the cover of the
transcript of proceedings, on which, after the title of the
action, and cut off from it by an interlineation, these words
occur, " in appeal to the Supreme Court from a judgment of
the Eastern Districts Court, bearing date the 5th December,
1867."
then find a certificate that the copies annexed
contain a full, true, and exact transcript record of the plead^"^Sj judgments, decrees, and orders had and made " in the
suit appealed as aforesaid, in so far as the same have relation
to thie matter of appeal."
But in these there is not any
mention of appeal.
That there is an appeal we must take for granted, since
both the parties have appeared before us upon that footing,
but what is appealed from is a question which can only be
answered by the cover of the transcript.
Dealing with the record, such as we find it, it appears that
in the Court below the defendants put upon the record,
"before answering plaintiffs' declaration," two exceptions to
the declaration— First, that Hall, one of the alleged co-

We
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plaintiffs,

was in England, out of the jurisdiction of the Court ,
was Hall's agent ; and that Hall should have been

that Smith

i8«9.

^"'-

"•

sued through Smith, as such agent. Second, that the warrant waikn&co.,
to sue was signed by Gowie, on behalf of Hall and himself, B«S"^e«
but no power constituting Gowie the agent of Hall for that ^'P"*™**purpose had been filed of record.
The facts of the case, so far as they require to be stated
for the purpose of understanding these exceptions, are as
follows

In the sequestration of Beeton & Co.'s estate, Frederick
Hall and Charles Eoss Gowie were appointed trustees. Hall
left the Colony for England in the year 1865, prior to this
action.^ Gowie, apparently of his own authority, brought
the action to have a transaction between the insolvents and
the firm of Joseph Walker, Jun., & Co. set aside, as giving
an undue preference to Walker & Co. The power to sue
the action was one beginning in these terms : " I, Charles
Eoss Gowici for myself and on behalf of my co-trustee, Frederick James Hall, at present sojourning in England, and
beyond the jurisdiction of the Court, in the insolvent estate
of Thomas Beeton & Co., appoint J. J. H. Stone our attorney to institute proceedings against Joseph Walker, Jun., &
Co., of King William's Town." The signature to this instrument was in this form " C. R. Gowie, for self and co-trustee."
This power is dated the 22nd June, 1867.
The first oxception, that Hall, the co<-plaintiff, was in
England, that Smith was Hall's agent, and that the defendants should have been summoned to answer Smith, and not
Hall, or Hall by his agent. Smith, plainly was erroneous in
form, and on that account, I suppose, was given up at the
Bar by the counsel for the appellants. The defendant could
only be bound to answer Hall alone, if he was bound to
answer him at all. Hall's agent could not be recognized as
such, for the purpose of making him a defendant in place of
his principal, or for the purpose of making Hall a defendant
through him. But the exception, though wrong in form,
was g^od in substance, and the fact which it revealed, of the
:

Hall being out of the jurisdiction, raised an objection
which, I apprehend, it was the duty of the
Court itself to have taken, even if the defendant, instead of
taking it informally, had passed it over entirely. The 41st
section of the Insolvent Ordinance declares that it shall not
be competent to elect as trustee " any person not resident
within the jurisdiction of the Supreme Court," and the 52nd
section, among other causes for the removal of a trustee,
declares that one eball be " on account of absence from this
plaititiff

to the action,

Colony.'-'

It

seems to me, therefore, that

this first exceptioB should

186*

Pebj6.
Wafter

& Co.,

Be^SS^Tres'ile.
Reipondents.

have been allowed by the Court, though not in the form in
^iiich it was taken by the defendant, yet upon the ground I
havo Stated.
With regard to the second exception, that the power to
g^g ^^^ ^^j^^ iuasmuch as Gowie had no power to sign it
" for self and co-trustee," without authority for so doing, it

would seem to me that that also was well taken. The creditors of Beeton & Co., under the powers of the Insolvent
Ordinance, might have elected Gowie alone to be trustee;
but they did not choose to do so. For reasons known to thempossibly a desire to have some control over Gowie,
gelves
who was very much, mixed up in business with the insolvents, Beeton & Co.,-— the creditors chose to associate Hall
in the trust. To sanction Gowie, while Hall was in England,
bringing an action in his own name alone was to deprive the

—

creditors of the protection against improper proceedings by
Gowie which the election of Hall might have been intended
to secure ; and to allow him to bring an action, in the name of
himself and of Hall, and to sign a power to posecute the

action for himself and Hall, without any authority from Hall
for so doing, was to sanction the same thing.
In the case of the Trustees of Dodds §• Co, vs, Watson,
reported in Menz. 140, this Court decided that one of two
trustees had no right to sign a power to sue action " for
himself and co-trustee," and dismissed the action in conse*

quence. This case seems to have been referred to in the
Court below, and to have been disregarded ; bat I have not
been able to discover from the notes of either of the learned
judges upon what ground. It could not be because of appear-

ance by the defendant in this case, for in the case of £>odds
§• Co.'s Trustees the objection was taken by the defendant
through his counsel, so.that there must have been appearance
there also. I apprehend, as to both of the exceptions, it wap
parsjudicis to stop the action so soop as it was disclosed that
Hall, one of the trustees and a co-plaintiff, was out of the
jurisdiction of the Court, in contravention of the provisions
of the Insolvent Ordinance in that behalf, to which I have
before referred, and that Gowie had signed, a power for him to
sue without any authority for so doing. But there is still another
objection to this power to sue, which is apparent on the face
of it, but does not seem to have been noticed in the Court
below.^ The power, which is dated the 22nd June, 1867,
authorizes an action against " Joseph Walker, Jun., &
Company, of King William's Town ;" but the summons in
this action, which is dated the 25th June, 1867,. is against

"Joseph WsJker, Jun., of King William's Town,

in his

capacity as the surviving and liquidating partner of the firm
of Joseph Walker, Jun., & Company, heretofore trading
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under that
ship

title at King William's Town, of which partnerHenry Maynard and Charles Maynard were also mem-

bers, but are out of the jurisdiction of this honojirable Court;"
and the declaration is in the same terms.
It is obvious that
the action brought by Gowie, acting for himself and Hall,

i86»

f«^*^^ppetoSl"
Beetou'sXiustaei

quite different from the action authorized by the power,
supposing it to have been duly signed by himself and for
Haui The title given to the transcript of the record is, " In
the matter between Joseph Walker, Jun., trading under the
style or firm of Joseph Walker, Jun., 85 Company," but that
is not the character in which Walker is suedj and this
perfunctory way of dealing with the record has a tendency to
perpetuate mistakes of the kind to which I have referred, by
withholding them from the view of this Court. No authority
has been filed for suing the particular action which is upon
the files of the Court.
The value of this objection will be
apparent when I come to notice the further plea in abatement.
On the 6th of August, 1867, the Eastern Districts Court
overruled the two exceptions. Upon turning to the notes of
the learned judges for the reasons of this order, I do not find
any notice taken of the first ; but as to the second, I find on
those of Mr. Justice Denyssen : " The Court holds that, having appeared, the defendant cannot now except to the power
of attorney as insufficient ; that this should have been done
upon motion or before entering appearance. A. S. Q. reads
proceedings ;" and then the notes go on with the trial. The
notes of Mr. Justice Fitzpatrick bear, " Mr. Advocate
Thompson applies to the Court to inspect power, and it
being found to have been signed by Gwwie for self and cotrustee, he calls upon the Court to rule that there was no
Held, that that objection was
sufficient authority to sue.
cured by appearance."
The notes of Mr. Justice Fitzpatrick give the date of 4th
December to this holding of the Court; those of Mr. Justice
Denyssen do not give any date ; but from " A. S. G. reads
proceedings,"— which apparently meains "The Acting Splicitor-General reads proceedings," the entry would seem to
refer to the same proceeding as the entry in Mr. Justice Fitzpatrick's notes, and that, as I said, bears the date of 4th of
December, the day on which the case was tried and heard
on the jnerit8,--tbe final judgment being posl^joned to the
But the transcript of the record shows
5 th of December.
that the exceptions were put on the file on the 29th of June,
that they were set down for argument on the 5th of August,
and that on the 6 th of August the Court " did dismiss the
two exceptions," as I have before observed, and that on the
8th of August the Court refused an application for leave " to

is

—

plead speciidly the matter of the exceptions."

»"!'»«'»*'•

—
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The entries in the notes of the judges, therefore, refer to
gQi^Q oral application, made on the 4th December (the day
^'^^ which the cause had been set down for trial), before enterand some months after the exceptioQB had
This Court, therefore, is left without information as to the reasons which, on the 6tfa of August,
indnsed the Eastern Districts Court " to dismiss the exceptiolns."
It was argued here for the plaintiffs (respondents in
the append) that me objection in the exceptions should hare
been taken to the summons, not to the declaration ; and that
by pleading to the declaration, the defendants say at one and
the same time that they are in court and they are not in
I cannot asseat to that argument as the result of
court.
what was done by the defendants (appellants). It may be
true that they might, before entering appearance in the
action, have raised the objection to the power to sue,
although I confess I am at a loss to understand bow a
defendant can be heard upon motion or otherwise without
having thereby entered appearance. It was said the objection should have been to the summons, not to the
that it should have
declaration, and
been made by
motion to have the summons taken off the file. For
all the purposes of entering appearance, which are those
only of convenience, that the plaintiff may know where
to send his notices, could a defendant after having
made such a motion, be heard to say that he had not entered
appearance ? And as to taking the objeetion to the summons,
what was done was that, as nearly as possible, for it is taken
« before answering to the plaintiffs' declaration." Beference
iug upos the

trial,

^^^^ disallowed.

was made to Van der Linden as authority for this position.
That author says (p. 418): " The day of deliberation, or time
to imparlj^ having expired, the defendant is bound to propose
his plea or exception, or to answer to the claim, and even,
notwithstanding such plea or exception, to make his conclusion or answer on the main question,"
having previously said,
" On the return day of the writ, if the defenat page 411 :
dant appear," it is the custom for him " to take a copy of
the claim and pray leave to impal or day of deliberation,"
and then he continues, at p. 413: " This rule," as to pleading
or excepting and answering also on the main question, after
expiry of the time to imparl, " is subject to some exceptions

—

in respect to certain pleas in which the defendant is allowed
to persist " without answering over."
then enumerates

He

nine pleas of this nature, the ninth being in these terms ;
" The exception of non qualificatie, or a plea in abatement
that the i>laintiff has not the quality which he has ascribed
to himself in his declaration."
The exception here is. that
the plaintiff Gowie, professing to act for bis co-plMntJil' Hall,
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has no power so to do.
The defendant might have taken
this objection, according to Van der Linden, before answering
to the principal claim ; but, according to the same author, he
was equally entitled to take it after expiry of the time to
imparl, and without answering to the principal question,
That the defendant did not take advantage of the exception
from the rule which requires a defendant after expiry of the
time to> imparl, to answer to the principal question, but
answered that question at the same time that ne took the
exception, cannot place him in a worse position than if he
had merely pleaded the exception alone.
I am of opinion that the exception to the power to sue
was timeously taken, but it was ruled by the Court below,
if I understand the notes of the learned judges, that the
exception was cured by the fact of the defendant having
appeared in Court.
If these notes mean that the exception
was not timeously taken, I have already disposed of this in
the observations I have made
If they mean as I read them,
that, without regard to time, the exception was cured by apIf a
Searance, I am at a loss to understand how this can be.
efendant be summoned by a wrong name, or if the summons
be not served as required by the rules of Court, or if the
writ served have not given tha defendant the time allowed
him for appearing, I can understand the Court ruling that
the fact of the defendant's appearance cures the objection, to
the effect of holding the defendant to be before the Court,
and subject to its orders, although the Court may, in the last
of the cases supposed, allow the defendant such time as maybe reasonable for pleading ; but, if the exception of the
defendant be, as in the present case, that the plaintiff is
suing as having a certain power, which he has not, I am at
a loss to understand how the fact of the defendant having
appeared can have the effect of giving him the power.
It was said that the order of the Court of the 6th August,
1867, dismissing the eKceptions, has not been appealed from.
I have not been able to discover how this stands, for, as I
before observed, the transcript of the record is silent as to
tlie matter of appeal altogether, except in the note upon the
cover, to which I have before adverted, and which I cannot
It may be that the defendants
think to be of any value.
have not appealed from that order, but it is immateriaL If I
am right in my opinion that the Eastern Districts Court
Itself should have stopped the action in respect of the matter
of these exceptions, even although the exceptions had not
been taken by the defendant, it is equally the duty of this
Court to allow the exceptions, although the order for dismissing them has not been appealed from.
At the same time that the defendant put upon the record

ust.
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Beeton'sTnistees
espnn ents.

the exceptions to the plaintiflPs right to sue, he also put upon
the record an exception that Charles Maynard died on the
^*^ September, 1862, and thereafter Walker and hfenry
Maynard carried on the business of Joseph Walker & Co,,
£^^ ^^^ benefit of themsclves, and were doing so at the time
this action was brought, and pleaded that Henry Maynard,
although out of the jurisdiction of the Court, but having large
property within the Colony, and Buchanan, the executor of
Charles Maynard, ought to have been made defendants to
the suit.
The transcript of the record bears that on the 6th
August, the Court, while it dismissed the two exceptions to
the plaintiffs' title, allowed this exception of non-joinder to
" stand as a special plea."
I am at a loss to understand what was meant by this order,
for, so far as the facts on which the exception is founded are
concerned, the summons and the declaration both establish
them. Both in the summons and in the declaration. Walker
is sued as " the surviving and liquidating partner of Joseph
Walker, Jun,, & Co. ;'' and both in the summons and in the
declaration it is stated that Henry Maynard and Charles
Maynard were also members of that partnership. It is upon
the statement of these facts, thus proved to be true, that the
defendants' plea in

abatement

i» rested.

Why,

then, the

Eastern Districts Court did not at once dispose of that plea,
either by allowing or disallowing it, but ordered the plea to
stand as a special plea, I am at a loss to comprehend. However this may be, I have not been able to discover, either
from the transcript of the record or from the notes of the
learned judges, that this plea in abatement so ordered to
stand over as a special plea was ever further disposed of.
In my opinion, the plea was good, and should have been
allowed as a bar to the action. Although Charles Maynard,
had died, the firm of Joseph Walker & Co. still survived in
regard to all transactions which had taken place prior to the
occurrence of his death ; and if the transactions challenged
had not their origin prior to Charles Maynard's death his
name should not have been mentioned in the summons or in
the declaration ; and although Henry Maynard had removed
out of the jurisdiction of the Court, he still continued a
partner of the company, liable to answer for its obligations.
Jhe proper form of this action, therefore, should have been in
conformity with the power to sue, viz. : an action against
"Joseph Walker, Jun., & Co."
decree in that action,
supposing the summons to have been properly served at the
place of business of the compa;ny, would have bound all the
partners, whether within or without the jurisdiction, and likewise the assets of the company, whether in the hands of

A

YV aJker or of

Henry Maynard.

—
51

An action against one partner of a company, styling him
to be " the liquidating partner," is unknown in law, and a
decree in that action against one partner so sued would not
bind the other partners; nor would it be a decree under which
the assets of the company, at least those not in the corporal
possession of Walker, could bo attached.
With 'regard to the merits of the action, as I have arrived
at the conclusion that the {rroper course to be followed will
be to allow the appeal, and to give absolution from the
instance, thus affording the respondents opportunity to bring
a new action, if so advised, 1 do not think it advisable to go
minutely into the merits, I may observe, however, that the
evidence seems to me to establish that Beelon & Co. were
in a state of insolvency prior to June, 1862; that, in fact, they
had ceased to carry on any business after August, 1862,
indeed, according to Gowie the plaintiff's evidence, there is
not any transaction in business entered in their books subsequent to the 20th June, 1862. Their affairs were altogether
in such a desperate condition that they must have contemplated sequestration of their estates as an inevitable result at
any time subsequent to June, 1862. Long subsequent to
that date, Walker & Co., being in possession of past-due
bills of the insolvents, to a large amount, pressed the insolvents for better paper or other security. Under the pressure
of this demand, the insolvents transmitted to Walker & Co.
a variety of current bills, amounting in the whole, according
to a schedule attached to the plaintiffs' declaration, to
£8,629 16s. 9d., less £1,200, which formed the amount of an
open account between the insolvents and E. H. Goldridge,
and is one of the items of this schedule.
It was argued for the plaintiffs and respondents in the
appeal that it is the usual course of business between merchants in the large towns who support, as it was called, customers in the upper country, to take from them the bills of
third parties when these customers are unable to pay off their
own notes. Very possibly this may be the case. It may
suit the purpose of houses desirous of having the benefit of
the up-country trade to set up dealers, who shall realize for
them that benefit, as their customers, and not as their partThey may, thereby, get the advantage of a
ners in trade.
but they cannot
partnership, without running the risk of it
thereby liberate themselves from the general law of insolvency.
If a merchant on a given day cannot pay his bills then due,
in money, according to the tenor of the bills, he is insolvent.
Co.,
So far as 1 can understand from the evidence, Beeton
being unablei to take up their acceptances fallen due to
Co. acceptances of other
Walker & Co., send Walker
If
houses, which had shorter or longer periods yet to run.
;

&

&
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Beeton & Co. had surrendered their estate on the day on
which they made that transmission of notes to Walker & Co.,
*^^se notes would, in the sequestration, have formed assets
for the payment of their general creditors. Walker & Co.
j„gjyjg^^ supposiHg the Hotes to have been of value ; but by
the transmission they transferred these notes to Walker &
Go. at a time when they must have known, according to the
evidence, that sequestration of their estate was impending,
and they could only have done so with the intention of
thereby preferring Walker & Co. to their other creditors
for if the notes transmitted to Walker & Co. were no better
than the notes of Beeton & Co. which Walker & Co. already
held, and which were past due and unpaid, for what other
purpose could the transmission have been made ?
I concur, therefore, with the Eastern Districts Court in
thinking that Walker & Co., by the transmission of these
notes, brought themselves within the purview of the 84th
section of the Insolvent Ordinance, which declares that a
transfer to a creditor by an insolvent, at the time contemplating the sequestration of his estate, and with the intention
of preferring the creditor before his other creditors, is null

and

void.

It was argued for the defendants and appellants that this
transmission of notes of third persons having yet a course
to run by a debtor lo one of his creditors for the purpose of
taking up his own past-due notes, is the ordinary course of
business, and that it was, therefore, protected by the 8fith
but I cannot assent to that argusection of the Ordinance
ment. When a man gives bis promissory note, undertaking
to pay a certain sum on a given day, the ordinary course of
business is for him to pay his note according to its tenor in
If he do so simply, without more, the
sterling money.
payment will be a good one under the 86th section* though
at the time the debtor were steeped in insolvency.
It may
be very true, as 1 before observed, tiiat it may suit certam
houses in certain dreumstances of their debtor, unable to pay
his notes according to tiieir terms, not to bring matters to a
It may suit them better to give the debtor
crisis with him.
time, and to obtain from him security in the shape of the
notes of other parties, or anything else more or less available,
but such an arrangement is out of the pfdinary oouise of
business,
it savour , at the very outset, of insolvency. If
it were poposed by the debtor, the creditor migit refuse to
accede to it ; and it it were proposed by the credijorj b^ could
only make the proposition with a view, not tQ (sarryjjig on
his business in its ordinary course, but of saving feimself
from ultimate loss by obtaining a security which he vffi^ not
possessed of at the time when his debtor's notes feU due^
:
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is not the case wboh is saved by the 86th seotion.
If
tm.
^«^«were, tlat section, if it did not repeal, would at all events
be repliant to and in conflict with the 84th seotion. The ^"^j,*^":'
cases which the 86th section was intended to provide fo* Beeton'sXruatita
'^
°^"
were transactions which, from their usual and ordinary nature,
did not depart from or interfere wiA the course of trade, or
raise any suggestion of intention to gain an advantage over

That

it

others.

But even

if this were otherwise, the eoraespondence, in
apprehension, shows that these notes were transferred
from Beeton & Co. to Walker & Co. upon a mutual understanding or common consent between them that Walker &
Co. should get a preference over the other creditors of
Beeton & Co., under colour of a transaction in the usual
and
dinary course of trade or husinese, if the transmission
of these notes was, against my opinion, a transaction in the
ordinary course of trade or business^ and that is a case which
the 86th section in its terms excepts from its protection.
But while I am of this opinion in favour ot the plaintiffs'
(respondents') ease, I am at a loss to understand how the
Eastern Districts Court arrived at the decree which it pronounced. The prayer of the declaration is that the cession of
the notes may be declared to have been null and void ; that the
defendants may be condemned to deliver to the plaintiffs the
promissory notes, or to pay the value thereof, to wit>. the
sum of £3,629 16ff. 9d. This prayer was in conformity with
the 84th seotion of the Ordinance, and with the practice in
like cases. But the judgment of the Court, passing by the
prayer for the delivery of the notes, and only alternatively
for payment of their value in case the delivery should not
be made, at oiice condemns the defendants in payment to the

my

plaiutiffs

of £2,776 Ms.

obvious that the judgment upon this ground cannot be
allowed to stand. All that it was competent for the Court to
do, having ascertained, and specified by its decree^ the notes
which had been given in fraud of the 84th section, was to
adjudge the defendants to make redelivery of these notes,
and if their value had been ascertained to be of the amount
which they purported on their face, to give judgment for
that value ; or, if their> value had not been ascertained, to
give the parties an opportunity of ascertaining what tho
value was, and thereafter giving judgment accordingly. But
the proceedings do not disclose any attempt to ascertain the
If £2,775 I4s., the sum adjudged, be
value of the notes
the value of the £3,629 16s. 9d. of notes transmitted, there is
no evidence from the prooeedii^s bs to how that value was
ascertained. If, on the o£her hand, diesum of j62,775 14s. is
arrived at by a selection of some notes which amounted in the
It

is

;
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aggregate to £3,629 168. 9d., the proceedings do not disclose
which of the notes were so selected, nor why they were
selected, and if selected, how it was ascertained that they
^»'i**n^„S,°"'
Appellants;
mi
BeshinoDmstee* werc 01 the value they purport to have been drawn for. The
espem enit.
^^j^ exception from these observaHons is the £1,200 owing
to Beeton & Co. by E. H. Coldridge.
Ab I observed before, the schedule annexed to the declaration contained an item "open account B-H.Coidridge £1,200,"
This forms part of the £3,629 I63. 9d, for which judgment
was prajed. The transaction in regard to this £1,200 was
of the following nature
F. H. Coldridge was indebted to
Beeton & Co. in £1,200. Beeton & Co., in answer to the
urgent demands of Walker & Co., had proposed to Coldridge
that he should pay the £1,200 to "Walker & Co.
On the
27th November, 1862, Walker & Co. write Beeton & Co.,
acknowledging receipt of promissory notes to retire unpaid
"
promissory notes, and continue thus :
have also to
advise having arranged the long-pending matter with Mr,
Coldridge, and the amount will appear at your credit in
proper order." The day before Coldridge had written Beeton:
"I have this day accepted your draft for £1,200, in favour
of Mr. Walker, and enclose herewith a receipt in full of all
demands, which please execute in my favour, and oblige yonrs."
In pursuance of this arrangement Coldridge handed to
Walker & Co. his note for £1,200, and Beeton & Co , upon
being advised of this by the letter of Coldridge of the 26th
November, 1862, executed the discharge mentioned in that
letter, wherein "in consideration of the sum of £1,200 well
and truly paid by E. H. Coldridge, we by these presents for
ever discharge the said E. H. Coldridge, his heirs, &c, from
all claims and demands whatsoever."
So that, Coldridge being indebted to Beeton & Co. in
£1,200, they do not receive payment of this money from
Coldridge and apply its amount in taking up their past-due
notes to Walker & Co., but, in connivance with Walker &
Co., they propose to Coldridge . that he should accept their
bill upon him payable to Walker & Co., and that they should
discbarge Coldridge's debt to them as if it had been already
IB6B.

^'^J*'

iti
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/»

:

We

paid.

With regard to this debt of Coldridge, it was in the same
predicament with the notes transmitted by Beeton & Co. to
Walker & Co., so far as regarded the question of undue
preference ; but, as regarded the propriety of the judgment of
the Eastern Districts Court, it stood in this more favourable
position than the notes, that its value is sufficiently Well
ascertained to justify the judgment to the extent of £l,200
and upon the merits I should see no difficulty in affirming the
judgment to that extent, but for the exceptions to the action.
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which must bar the respondents (plaintiffs) from retaining
judgment even to the extent of this £1,200.
I think, for the reasons I have given, that the action should
have been stopped upon the exceptions, independently of the
evidence which the trial of the case revealed, as to the position of Gowie in regard to the estate of the insolvents
but

ite*.

^*^"'-

their

^"'15,* f,"^'
Beeton'aTrastee<

;

I feel

more imperatively

exceptions

when

called

upon

to give effect to the

I read that evidence.

The action is brought, in fact, by Gowie alone, to set
aside a transaction whereby the insolvents are alleged to have
given a preference to the defendants, Walker
Co. ; but I

&

see from the evidence that a bond was taken by this plaintiff,
Gowie, in favour of his own firm, for a sum of no less than
£li,000, at a lime when, according to his own account, the
Gowie swears that
insolvents were in a state of insolvency.
in June, 1862, he took a bond from the insolvents for
£10,000 ; that the debt was increased to £15,000, and afterwards reduced to £12,000, for whicTi he proved on the
estate ; that, in terms of an agreement entered into in June,
1862, the insolvents passed promissory notes to his firm for
£11,081 19s. lOd. "I should think Beeton's estate was
insolvent when I got the notes for £1 1,000. I got nothing
out of these notes ; this was not done in the ordinary course
of business." "In June, 1862, 1 received other bonds; I
believe Beeton was insolvent then." " In June, 1862, 1 had
my doubts as to his solvency, and was anxious to come to an

arrangement."
The evidence does not bring out distinctly whether this
fact of insolvency Was known to Gowie & Ca at the time
they took the boitd for £11,000; though the course of Gowie'a
cross-examination leads me strongly to infer that it was
known. It is to be regretted that the examination was not
so prosecuted as to make the state of Gowie & Co.'s knowledge at the time they took the bond certain. For if it had
been established that at the time when Gowie & Co, took
their bond they were cognizant of the insolvent state of
Beeton & Co.'s circumstances, then not only would their bond
be void upon the very same ^ound upon which Gowie challenges the transaction with Walker & Co., but it would be
difficult for Gowie & Co. to escape from the consequences
of the 88th section of the Ordinance, or a charge that the
bond was given " through a collusive arrangement, mutual
understanding, or common consent" between them and Beeton
& Co., " the one to give and the other to get an undue preference," in the words of the 88th section.
But, without following the matter so far as that, the evidence of Gowie establishes that the bond to bis firm was
giyen by Beeton & Co. at a time when they were insolvent.

**'t""'''"'*-
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my opinion, they must be held to
contemplated the sequestration of their estates, and wiJh
Walker SCO., the intention of preferring Gowie & Co. over their other
If this be so, Gowie, at the time he brought this
BedSKTrmties crfiditors.
E«pondM.3t.
action^ ^as disqualified from holding the office of trustee (the
character in which he sued), as being a person " having," in
the language of the 41 at section of the Ordinance, "an
;"
interest opposed to the general interest of the creditors
nay, more, he was himself subject to have an action brought
against him for setting aside the bond thus obtained by his
firm upon the very same ground upon which he is suing
plaintiff must, at the least, come into
the defendants.
Court himself with clean hands. This fact as to Gowie's
i669.

peb^is.

and when, according to

jjj^yg

A

bond had not, as I before observed, been disclosed at the
time at which the exceptions were disposed of by the Eastern
Districts Court ; but, in my judgment, so soon as the evidence
revealed it, the action should at once have been stopped, and
measures have been ordered for clothing the sequestrated
estate of Beeton & Co. with the protection of a trustes in

—

the stead of Gowie of a trustee not having, like him, an
interest adverse to that of the general body of creditors.
Upon every view of the case, I am of opinion that this
appeal ought to be allowed, and that for the judgment of the
Eastern Districts Court there should be substituted absolution of the defendants from the instance.
In this way it
will be open to the creditors of Beetod & Co; still to challenge

with Walker 8s Co. in an action properly
I am of opinion, moreover, that the appellants
ought to be allowed their costs, not only of this appeal, but
of the proceedings in the Court below ; these costs to he paid
by the plainti^, Gowie, out of his own pocket, and likewise
his own costs of the proceedings below, and of this appeal,
and not to be chargeable by him against the estate of Beeton
Co.
In addition to bringing this action in the name of Hall,
who was out of the jurisdiction, without any authority from
Hall for so doing, we know judicially that Gowie resisted
an application for the removal of Hall by reason of his
absence from the ColcKiy.
On the 20th of February, 1868,
the Eastern Districts Court removed Hall from the ofiice of
trustee upon that ground, notwithstanding the opposition of
Gowie, and directed a meeting to be held for the appointment of a new trustee. That meeting was held, and Smith
was elected by a majority, 'm number, but not in value, of
the creditors present, Gowie
Co. being the only creditors
who voted for the continuance of Gowie as sole trustee. Not
content with thus voting, Gowie brought the question before
this Court, and strongly contested the
confirmation of
their transaction

constituted.

&

&
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Smith's appointment but, on the 14th April, Gowie's applims.
^«^"
cation was dismissed, with costs, and Smith's election was
confirmed.
These proceedings, which took place after the ^Xp^umf.?
judgment in the piesent case, taken in conjunction with those B«toii'.ijiwte«s
™ "'
"''°°
in the present action, disclose a deliberate determination on
the part of Gowie to have the sole control of the estate of
Beeton & Co., in spite of the other creditors.
I apprehend that, while as.yet no proceedings had been
taken for the removal of Hall, he had in law ceased to be
trustee of this estate, by the fact of his having gone out of
the jurisdiction of this Court, which was before the time
when Gowie made him a co-plaintiff with himself, as such
trustee, and signed a power for him, as if he had the authority so to do. There is no evidence that he had such an
authority, and if he had bad it, it was worthless, inasmuch
as Hall was liable to be removed from his trusteeship.
Instead of assumiiig to act in this way, as if with the
authority of Hall, it was the duty of Gowie to have consulted the creditors whether they still desired to have another
associated with him in the trust, and if so to have had a
successor to Hall appointed, who might have concurred with
him. or dissented from hira, in regard to bringipg this action.
Instead of that, lie swears that he brought this action
without having consulted the creditors. He says, " 1 am
the principal creditor j I am the majority."
This is true
enough, for the minutes of the meeting at which Smith was
elected to take the place of Hall show that the plluntiff, Gowie,
alone voted against that election, the amount of his debt
being £12,432 lOs. 3d., while fifteen creditors voted for
Smith's election, their aggregate debts amounting only to
:glO,705 128. Id.
I am satisfied, therefore, that the conduct of Gowie in
bringing this action, so far from being intended to protect
the estate, was intended to aecompTish his own personal
advantage ; and therefore, as I before observed, I am of
opinion that he should pay the costs of the appellant, both in
this Court and in the Court below ; and that in his account
with the sequestrated estate of Beeton
Co. he should not
be allowed to take credit either for these costs or for his own
;

&

costs, either

of the appeal or of the proceedings below.

rAppellsntb' ilttorney, E, Hnx.n.'
I HnaviJidtntf^ Attorneys, BP2D a
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Glynn (Ux.)
Action for Divorce.

vs.

Glynn.

—Evidence.—Act
Man and

In an Action for Divorce between

4, 1861.

Wife, their own

evidence, as parties to the case, is admissible.
ucs.

°-^

'

"''

'^''"oiy"".'

This was an action for divorce a vinculo matrimonii, on the
ground of adultery, by a wife against her husband. Besides
Other witnesses, the Court received the evidence of both the
parties to the suit, under and by virtue of the provisions
of Act 4 of 1861.
[Plaintiff's Attciuiy,

DIOKSOK.J

Gates

vs.

Compulsory Sequestration.

Honeyboenb.

— Ord,
— Right

Practice.

Hencyhonie.

1843, Sections 17, 18.—

to begin.

Porter moved for the final adjudication of sequestration.
provisional order had been granted in default.

FotT'T.

Gat^M

6,

The

A.-G., appeared to oppose the application.
question then arose as to the " right to begin," on such
opposed applications. And, as the result of the discussion
upon the point, the Court, in order to fix the practice, laid
down, as a general rule : That it is suflicient for the party
who prays the adjudication to move formally for such adjudication.
That the onus probandi being laid on the party
opposing the adjudication, be must proceed to read his
afBdavits, and show cause against making the provisional
order final.
After which the party praying the adjudication
shall have the right of reply.
This to operate as a general
rule, but to be enlargeable in particular cases, according to
the discretion of the Court.
Griffith,

A

tApplloBnt's Attorneys, FAISBSIDOK U ARDBBHS-1
Eeapondont'B Attoniev!, lUHb 8t NBTIIEWS.
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Loan, Trust, and Agency Company

vs.

ViCtoe and

Another.
Mortgage Bond.
V.

K.

negotiated through

—Agency.

R. a loan from plaintiffs under
of a mortgage bond, in which it was stipulated
thai the capital amount, and interest thereby secured,
should be payable at the plaintiffs' office. Port Elizabeth,
the power mi which the bond was passed being, however,
silent on this point.
It was also proved that the plaintiffs
sent half-yearly demands for interest to bond debtorh
notifying therein that the payment of such interest should
be made at their office in Port Elizabeth,
R., whom Hie

Sf

security

:

:

:
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plaintiffs had by public advertisement appointed as their
agent at Richmond, received the amount of the bond, with
certain interest, and siibsequently surrendered his estate,

without remitting to the plaintiffs.
thereupon by plaintiffs against V.

Held,
8f

on an action
K., on the bond,

of which plaintiff's still had possession, for the payment of its capital and interest, that although R. was the
plaintiffs^ agent for the original investment of the money,
lie was nM their agent for the repayment thereof, and that
such repayment was, therefore, no bar to the plaintiffs

now

recovering in this action accordingly.

This was an action to recover £850, the amount of a
mortgage bond, with interest, since Slst December, J866.
Defendants pleaded payment of capital and interest, on
the 8th January, 1867, to R. Rutherfoord, the alleged agent
of the Company, through whom the loan had been negotiated.
From the evidence taken, de bene esse, at Richmond and
Port Elizabeth, it appeared that the Loan, Trust, and Agency
Company was an English company, carrying on investment
and other business in the Colony, with its office at Port
Elizabeth.
Desiring to establish an investment agency at
Richmond, the Company wrote, through its cecretary, Mr.
Selwyn, on the 1 1th June, 1864, to Mr. Richard Rutherfoord, who carried on business there as a general agent, the
following letter
Loaa, Trust, and Agency Company of South Africa (Limited),
Port Elizabeth, 11th June, 1864.
ClBCVIiAR ]
Sir, —I am instructed by the local board of this company to inquu-e
whether you would be willing to undertake the agency of this company
in your district. The duties connected with tho agency would be briefly

as follows
1. To use your influence in the district to procure applications for
loans on good property upon the terms to be from time to time prescribed.
2. To examine title deeds and report in detail upon the nature of the
security and tlie position and character of the applicant.
3. To get the necessary forms signed and forwarded to this ofBco.
These will be usually as follows
1. Appraisement, of which the applicant must bear the expense.
2. Form of application.
3. Power to mortgage.
#
4. Form of proposal for £re insurance.
5-

Power

to

cede policy.

These forms will be supplied to you from this oflSce.
The remuneration which the board tender is a commission of one per
cent upon the amount negotiated on loan. Any other business connected
with the operations of this company in the ^ust and agency departments
will of course be subject to special arrangement.

An early reply will oblige,

Sfr,

Year obedient

Servant,

H. SELWYN", Manager,

IRW.

March

2.

LoKD, Trusi

Agency
Company vx.
,nnd

Victor

and

Another.

:
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To
March

2.

this

Mp. Rutherfoord replied on the 24th June

Loan, Trust,

Graham's Town, 24th June, 1864.

and Agency

Company

vs.

Victor and

fol-

lowing, as follows i

W. Sblwvn,

Esq.,

Manager Loan, Trust, and Agency Company, Port'Elizabeth.

Anothei*.

Dear Sib,— My

from ray office at
inquiring whether I
am willing to undertake the agency of your company in and for the division of Richmond.
In reply, I beg to state that I shall be happy to do so on the conditions
mentioned ; and your board of directors may be assured of my beat
T hope to readi home in about three wee^s.
attention to its interest

Bichmond,

clerk has transmitted to tne

yoiir cireulai- letter of the

1

I

Hh

am,

here,

instant,

&c.,

R.

RUTHERFOOKr).

On

the 13th September, Mr. Rutherfoord forwarded to
the Company an application by the defendants for a loan of
j£850, on mortgage of their farm Waterfall, the appraise"ments and transfers of the farm to be mortgaged, and " a
power of attorney from applicants to raise loan and pass bond
and account for the same to me. I have left blank the name
of the party who is to act in doing so.
You oan till it up,
and perhaps you will let me know what name I shall fill in
in future in such cases.
If you have any specimen forms,
please send me .^ome." The Company granted ihe loan ; and
on the 20th September, ISC^?, a mortgage bond was passed,
on the power of attorney forwarded by Rutherfoord, by the
Company's convejrancer. Mr. \l. M. Arderne, whose name
had been inserted in the power by the Company. This bond,
which was otherwise in the usual form, contained ft clause
(which did not, however, appear in the power of attorney)
" Both principal and interest being payable at the office of
the said Loan, Trust, and Agency Company of South Africa
(Limited), in Port Elizabeth." The first payment of interest

under this bond, up to ike end of 1 864, was paid to Mr.
Rutherfbord, at Richmond, by Afr. Brink, of the same place,
defendants' agent, on tlie 8th February, 1865 ; Mr. Rutherfoord giving to Mr. Brink the following receipt:
Richmond, 8th February,

„

186-5.

Received of Mrs. Widow Jacobs. Mr. a. Kruger, p^J. S, O. Brink,
£|8q^, nmetgfen pounds sterling, amount of Biterest on mortgago bond on
Waterval, to 31st December, 1864.
^
,
Agent

T

m

l^oan. Trust,

^-

RUTHERFOORD,

and Aganty Company of Port

Elizabeth.

Mr. Rutherfoord duly remitted this amount to the
Company in Port Elizabeth, who forwaraed him a
receipt A
second payment of interest up to the
30th June, 1865,
was made direct to the Company by Mr,
Brink (Mri
Rutherloord being absent from Richmond
at the time), on

:

:

:
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18th Jaly, 1865, aad the following receipt forwarded ftom
the

Company

to

LoaUj Trust, aad Ageooy Company of South Africa. (Limited),
Tort Elizabeth, 21st July. 1865.
£34 0s.0d.
Keceived from Messrs. C. J. VictoK and 6 D. Kruger, per J. S. O.
Brink, Esq , the sum of Thirty four pounds sterling, irafl.L. S A. Banlt
7s. 5d.. being interest on the band for £6Sa to 30th June.

H.
Ent.

J. P.

BENNETT, for Secretary.

fol.

The

interest up to the end of 1865 was paid by Brink on
the 12th February, 1866,to Rntherfoord, who gave a receipt,
and duly remitted the amount to the Compaay, who then in
the usual way returned its own receipt.
The interest up to
June, 1866, was paid in like manner, and remitted to the
Cranpany on the 7th August, 1866, under cover of the
following letter
!^cfamond, 7th Atigust, 1866.

W. SelwyNv Esq., Manager Loan,

Trust,

and Ageaev Company,

Port Elizabeth.

Dear

— Just as the post

is clo^g, Mr. Brink comes to me, in the
and Kruger, to request me, first, to say that
next weekyou shall receive a remittance of £34, due for interest to end
of June, i866; and, secondly, to inquire whether yoa will, upon the 1st
Novembei- next, be Willing to receive the amount of the capital of the
bond of Victor & Kruger, with the interest thereon.
reply by return will oblige, the parties

Sie,

interest of Me&srs. Victor

A

Yours, ikithfiilly,

R.

On

the 10th August, 1866, the

KUTHEUPOORD,

Company

replied:

—

" Be Victor ft Kruger
We shall be quite prepared to receive payment of both capital and interest on the Ist November next or earlier,
never throw auy obstacles in the way of payment of
If they please.

We

bonds."

Brink, acting under instructions from the defendants, then
farm Waterfall, and out of the proceeds paid Rutherfoo d on the 8th January, 1867, capital and interest up to
15th January, 1867. Rutherfoord granting to Brink the
following receipt
Loan, Trust, and Agency Company of Port Elizabeth.
Received of J. S. O. Brink, Esq., the sum of Bight Hundred and Fifty
Pounds sterWng, capital Bond held by this Company on the tarm
...
...
... £850
Wateriall, District of Richmond
...
...
Interest on same to 15th Janoaay, 1867...
36 17
sold the

.

^886 17
Say Eight Hundred and Eighty-six Pounds and Seventeen Shillings
sterling.

R RUTHERFOORD, Agent^
Loan Trust,
Ricbmond, January

8,

1867.

18«$.

Msrcb

Mr. Brink

iild

AgMicy Company.

LOM,

2

Trust,

and Aztnay
Compsiur m
Vtotor fto«
.Inothtr.

:
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March

2.

Loan, Trast,

and Agency

Company

vi

Victor andAnother.

This sura Rutherfoord never remitted to the Company,
having subsequently surrendered his estate and left the
Colony. On the 12tl» March, 1867, the Company addressed
Butherfoord, complaining of non-remittance, and adding,
" This sum must be remitted if your constituents wish to
keep out of the lawyers' hands," &c., to which no reply was
forwarded by Entnerfoord. On the 14th March, Brink,
writing from Richmond, addressed the Company as follows
Eichmond, 12th March, 1867.
Esq- Manager of the Loan, Trust,
and Agency Company, Port Elizabeth.
On the 8th of January I paid to your agent, Mr, R. Entlierfoord.
SiE,
on belialf of the Widow Jacobs and G. D. Kruger, the sum of £850 (in
gold), being capital oii bond lield by your Company on their farm
Waterfall ; and the interest on the same (£36 17s.) up to the 15th
January, for \7hich I hold his receipt, and under the promise that you
would, on his advice, send up the said bond to Cape Town to Mesa-s.
Fairbridge and Ardeme for cancellation. After a deal of writing, 1
find the bond has not yet been sent to Cape Town for cancellation.
May I beg of yon to transmit the said bond to Messrs. Bedelinghuys and
Wessels, of Cape Town, who will do the needful for me.

WiLHAM Selwth,

—

I

remain, dear

sir.

Yours respectfaUy,
J. S. 0.

BRINK.

Enclosed herewith copy of receipt, and postage stamps,
postage and roistering of letter.

lOd.,

To this the Company sent the following reply, through
attorneys, on the i5th March, 1867 :

for

its

Port Elizabeth, 15th March, 1867.
J. S. 0.

Beink, Esq., Richmond.

SiE,~We arc icsltncfed by the Manager of the Loan, Trust, and
Agency Company of South Africa (Limited), acting under resolution of
the local board of directors of said company, to acknowledge receipt of
your communication of the 12th instant.
The board were extremely surprised at the pm-port of your letter, and
instruct us at once to give you notice that they repudiate
toto the payment made by you to Mr. B. Rutherfoord of the amount of Viktor and
Kniger's bond.
Mr. Rutherfoord had no authority whatever to receive the amount of
the bond, which was not yet due, and both capital and interest of which
were payable at the office of the Company in Port Eliaabetlu
The bond was never in Mr. Rutherfoord's possession, and has this day
been handed to us by Mr. Selwyn and before it can be given np or
cancelled, it will have to be paid at the office of the Company here.
The board trust that you will have no difficulty in getting back from
Mr. Rutherfoord the amount paid to hnaa, and that your principals will
sustain no loss. But should it be otherwise, they repudiate all liability
for any loss which may occur through the money being paid to Mi-.
Rutherfoord without first ascertaining that he had authority to receive it.

m

;

We

are, &c.,

IN NES& ELLIOTT,
Solicitors for the

Loan, Trust, and Agency Compaaiy of
Soutli Africa (Limited)'

:

:
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And

01)

the

same day forwarded to different newspapers
Richmond the following advertisement

in the vicinity of

Loan,
Notice

no

Trust,,

and Agency

Company

Mr

Richmond,

is

Manager.

Port Elizabeth, 15th March, 1867.

This had reference to a prior advertisement containing a
prospectus of the Company and the nature of its operations,
which had appeared in difiTerent newspapers and almanacs,
amongst others in the Midland Almanac, which Brink deposed
was hanging in his office at the time of the repayment of the
loan, and on the faith of which, as well as of the representations made by Rutherfoord as to his authority to receive the
money, Rutherfoord alleging a receipt of a commission from
the Company on the remittance for repayment (which the
evidence of the Company's officers, taken at Port Elizabeth,
however, deposed was never allowed him), Brink repaid the
so advertised,

were

The

material parts of this prospectus,

as follows":

This Company is intended to facilitate the investment of English
in mortgages on laind and other approved securities in Sonth
African Colonies, and supply the long-felt want of an extended financial
agency with the parent country. It negotiates, aa agents, sales and purchases of property in South Africa, &o.
capital

And then it stated " The following gentlemen have been
their respective disappointed the agents of this Company
tricts," naming., besides others, " Richmond, R. Rutherfoord,
Esq." It was further proved by the evidence of the Company's officers, that printed demands were sent to bond
:

m

debtors half-yearly in this form
Loan, Trust, and Agency Company of South Africa (Limited),
Port Elizabeth,
,186

To
Sib,— -You will please to take notice that the sum of
from
interest on your bond for the sum of £
is payable at this office on
I am, Sir,

Your obedient

£

beiag
to

Servant,
,

Secretary.

Note.—Your attention is called to the following clause in the bond.
«'
And unless he, the appearer's constituent, shall pay the half-yearly
on the above principal sum on the day on which it falls due, or
within fom-teen days thereafter, the principal and an-eaa-s of interest, as
wellas the premiums of insurance, and all the amounts which may have
been paid by the local trustees, shall be considered as legally claimed
and due without nodce."
interest

os.

Victor and
Anotlier.

By order of the Board of Directors,
W. SBLWrN,

capital accordingly.

2.

Loan, Trust,

and Agency Company of South Africa (Limited).

liereby given that
Kichard Rutherfoord, of
longer the agent of this Company.
is

1869.

Marcli

64

Much
Lmk,

2.

Tivtt,

nil Agency
CfflDpai^y.iv.

Tietot and
Anothei.

And that on the 20[h December, 1864, such a notice was
fonra,rded to Messrs. Victor and Kruger, although It did not
appear to whose care, and remittance due then was in reply
forwarded by Rutberfoord. That on the 16th June, 1865,
similar notice was sent to G. D, Kruger (for both defendants),
and the amount thereof remitted by Kutherfocird. The postage
clerk in the Company's office further deposed that he at first
regarded Butherfoord as the agent for debtor ; but on receiving Brink's remittance, changed the address in the notice
book accordingly. Further, that the receipts for the three
pavments were forwarded to Rutherfoord, Brink, and
Ruthertoord respectively, in the form before mentioned.
Brink, in his evidence, put in one of these notices, dated
T9fh December. 1865, giving notice of the instalment
It was further
falling due at the end of that month.
proved that Rutherfoord had received interest from other
bond debtors, and remitted the amounts to the Company,
with the exception of one, which was paid to him by
another bond debtor, on the same date as the capital and
jnferestin this ease, but which payinent to Rutherfoord the
Comnany repudiated with the one now in question. At the
time of the repayment by Brink to Rutherfoord the bond was
not in Rutherfoord's possession.
And Brink deposed that he
had never seen the bond, and was unaware of the special
clause therein contained as to payment at Port Eliziabeth.
The manager of the Company also deposedj inter alia, that
he regarded the remittances made by Rutherfoord from time

made bv him as agent of the bond debtors, the
allowing him no commission on such receipts and
remittances ; and that he believed Rutherfoord and Brink
were indiscriminately employed by the debtors as their agents.
to time as

Company

Griffith, ^.-G. (with him De VilUers); Rutherfoord was
only the agent of the Company to negotiate loans, but there
are no words in the advertisement which authorize him to
The Company paid Rutherfoord a commisreceive money.
sion on all loans, but never paid him a cpmmission as agent
to receive moneysThe terms of the bond as t6 payment at
the Company's office in Fort Elizabeth are precise and
binding, although the power of attorney may be silent on
that point. In the half-yearly demands for interest sent
from the Port Elizabeth office, these payments were also
required to be made there. Further, it is the debtor's duty
in paying, to see that the person he pays is in possession of
the instrument out of whfch the cause of debt arises. Otherwise the payment will be bad, and the amount will have to
be repaid to the creditor producing such instrument. Aird
an agent who may have authority from his principal to con-

65
blude a contract

not necessarily the agent for the receipt of

im.

money due under that contract. Wilson vs. Davies and
Cleaveland vs. Dashwood (Equity Cases Abridged, 2 vol,

""li.

p. 708-9)

is

show that

this doctrine

was

settled as far
vs. Coningsby, Cases in

back as
Chanc,

the time of Charles II. ( Henn
p. 93, and Curtis vs. Driaught, Molloy'a Rep., p. 488.)
Porter, for defendants (with him Buchanan), relied chiefly
on the terms of the advertisement appaiBting: BmthecfiaorEi^
unrestrictedly as the agent for the Company at Richmond ;
and on the fact that the revocation of such agency took place
in Mar^, 1867, after the notice of this payment to KutherAnd as to the argameut, contra, that the instrument
foord.
of debt should always be in possession of the party paid, and
handed up to him by the debtor, he referred to the general
practice to the contrary throughout the Colony in regard to
satisfaction of amounts due on mortgage bonds; that practice
being ta> pay first and cancel afterwards. He also contended
that the powder of attorney limited the bond executed under
Us authority ; and that although the bond stipulated for the
repayment of the loan at Fort Elizabeth, there waa ilo such condition in the power. Theevidence shows thatRutherfoord's pay]
ments of interest on the bond were accepted by the Company.
Griffith in reply.

C

Bell, J* : This is a case of very great hardship, which
the defendants will have to suffer through the misconduct of
Rutherfoord, whom the Company held out as agent. But
then, as it has been argued for the defendants, when the
Company did so hold him out as its agent, it did not intimate
more than the terms of the advertisement conveyed. Therefore, in what form he was their agent further, if for anything more at all, would depend on circumstances. Now, if
there had been no special documents in the case, had the
case depended on the general evidence led, I confess I would
have felt great difficulty in arriving at what might be held
the true character of Rutherfoord in receiving this interest
and capital. But in the face of the bond itself, which declares
that the capital shall be payable at the office of the Company
at Port Elizabetli, and in the face of the periodical notices
which went out, requesting payment of interest and notifying that it also was to be paid to the Port Elizabeth office,
it IS impossible to come to any other conclusion than that
Rutherfoord was not the agent of the Company to receive
the money ; and that any debtor making payment to him did
Moreover, Brink, who was tie acknowso at his own risk.
the defendants, according to Ms own
agent
of
local
ledged
evidence thought it necessary to inquire from Rutherfoord,
at the time of payment,
should he inquire, if he

K

whether it would be all right. Why
was satisfied Rutherfoord was the

*•

p°d''XgScy
company w.
Another.
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Company to receive the money ? It was evident
Brink had his doubts, and if through his mistake the money
had been paid, the parties would have only to lose their
money, although it was no doubt very hard that they should
have to do so. They would have had remedy over against
Kutherfoord, but unfortunately he is insolvent, and Brink is
agent of the

1839.

March

2-

Loan, Trust,

aud Agency
Comiiany vs.
Victor and.
Another,

It certainly is an exceedingly cruel case ; but
has in no way been guilty of laches. The laches
was on the part of the defendants, or their representative,
not inquiring carefully as to the authority of Rutherfoord to
receive so large a sum, and paying it over to him without
receiving the bond in exchange at the time of payment
Dentssen, J., and Pitzpateick, J., concurred, and
judgment was given for plaintiffs accordingly ; the plaintiffs
waiving the claim of costs.
also insolvent.

the

Company

[Flalntlflb' AttorDe^B,

Defendante' Attorner,

FAIBBKIDGB & ABDBBinz.l
MOOBB.
J

LipPEKT & Co., Applicants; Desbats, Respondent.
Ship Arrest.
1869.

Feb. 27.
Lippett & Co.,
Applicants;
DeBbats,

Respondent.

The
why,

—Bule of Court,

No.

14.

notice of motion called
as defendant in a

upon respondent to show cause
pending action, " he should not be

ordered to give security beyond his mere personal security to
abide the result of any judgment which this Honourable
Court, and why his ship, the Olivier Madeleine, or otherwise
why the sum of £1,715 paid by the plaintiffs (the applicants)
to the defendant as freight, shall not be attached as security
as aforesaid."
From the affidavits produced and pleadings
read, by Porter, for applicants, it appeared that they were
the plaintiffs in an action of damages, to the amount of
£2,000, by reason of loss of market and deterioration in
value of a cargo of flour conveyed, under charter-party, by
the respondent, in the ship Olivier Madeleine, of which he
was master and part owner, from San Francisco to Table
Bay, for account of the applicants. The ship arrived in
Table Bay on the 12th November; and the charter-party
containing stipulations that respondent might be required
to proceed to some other port in
the Colony with vessel
and cargo, the applicants had required him to proceed
to Algoa Bay accordingly,
where, it was alleged, there was
at the time a better market
for flour. The respondent, how^^ allegation that the ship required repairs, remained

fJ^^ T^

2^*1^ December, when he left for
Ali Bay,
R ^^u'"'*^^**'^
Algoa
where he arrived on the 4th or 5th February,

and, the action for
damages, as before stated, having been

67

meanwhile

instituted, was arrested on the 6th February, to
abide the result of the action.
He then gave, through
Messrs. Dunell,_ Ebden, & Co., of Port Elizabeth, security
in accordance with the 14th Rule of Court; the condition
of such obligation being, in terms of that rule, " to stand to,
abide, and perform the judgment of the said Court thereon,
or render himself to the prison of the said Court in
execution thereof; then this obligation to be void, otherwise,

was now apprehended by appli" render himself to prison," and
so discharge the bond
it being further stated in an affidavit
for applicants that a letter had been received by them from
to remain in full force."
It
cants that respondent would
;

Port Elizabeth, this day, that the defendanthad left his vessel
and given command thereof to one Captain Heari, which
arrangement had been sanctioned by Chabaud, the Viceconsul of France at Port Elizabeth ; and, further, that proposals had been two or three days ago made to a Cape Town
insurance office for insurance on the Olivier Madeleine under
a master other than the respondent. Also that respondent,
having refused otherwise to land the cargo at Port Elizabeth,
had been paid by applicants the sum of £1,715 as freight,
without prejudice to the action.
Porter, for applicants, relied on Voet 2, 4, 18, avA 2, 8, 10.
Griffith, contra, argued as to the hardship on the other
part-owners of the vessel, if arrested in the manner now
sought, referring to the case of De Tass vs. Owners of Barks
" Tigrii" and " Uunomia'" (8. C. Reports, 1868, p. 26);
and maintained that the security already given was sufficient
for the purposes of the case, and was all that the Rules of
Court allowed. He further founded on the circumstance
that the charter-party was made out in the name of one
Maurice, and not of the applicants, who therefore had no
hciis standi for the present motion;
Porter, in reply, referred to the terms of the declaration,
which, admitting the fact that the charter-party was so
made out in the name of Maurice, averred that, in point of
fact, the said Maurice was the agent at San Francisco for
the plaintiffs, who were in reality, as the respondent well
knew, the true purchasers and consignees of the cargo.
The circumstance that, technically, another than the applicants appeared as charterers in the charter-party might form
matter of exception in the pending action, but could not
prejudice the present motion for the arrest of the ship.

The Court granted the arrest of the ship until security
should be given, with the omission of the words " pr render
himself to prison."
r Applicants' Attorneys, FAIBBRIDOB & ARDEBKE.l
J
LRosiMilOent'I Attameri, BEIU &. KarHEW,

1869,

Feb. 27.

^"PfJ^^^t^?'
'oesiSts!'

^"s""*™'-
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£loem

vs.

Bloeu.

Where an action of divorce for adultery was brought by husband against vnfe, the Court, on application of the wife,
ordered ike husband to contribute a certain sum to enable
her to d^eiiM the meHan.
March
trTi2
Bloemt?*. Bloem,

^'^ ^^^ cii&Q, there being an action for divorce on the
ground of adultery pending between a husband and his wife,
De Villiers, for the wife, applied to the Court that her bus*
band should be directed to pay to her a certain sum of money
to defend the action and to maintain herself meanwhile,
naming £50 as the sum she would require for this purpose.
Porter, for the husband, opposed the motion.
number of
affidavits of a recriminatory nature were re^ on both sides
and the Court eventually decreed that the husband should
pay the attorneys of the wife directly a sum of £10 towards
the costs of the^ action; but would not grant the alimony
further prayed.
Costs of this motion to be costs in the

A

,*

cause.
[Appdtant's Attorney, Paisbsidob
BiMpfl«Jlvnt*6

Attumey,

k Ardbbnb.1

W. MOOBB.

J

Du

vs.

Plessis

Van

BijSM&.

Provisional Sentence.'— Mortgage IBoncL

—

Cession.

—

Set-off.

Provisional sentence granted to a cessionary of a mortgage
bond passed by defendant where the ceas-'n founded upon
by plaintiff did not appear on the face d ' hond. ^utvoas
made by a separate document. Held /
7 this
ease from "Le Boux vs. De Villiers," J
•vide
,
-

Appendix) :

That as

the defendant^

to the Court, connected the

bond sued upon

oit

wt,

read

the sepa-

act of cession, he had himself thus fi lished tite
evidence of identification, which, if otherwr
wanting,
would, on the authority o} " Le Roux and\ e Villiers,"
have been a bar to provision being granted.
rate

I8S9.

Du Fteasis

i».

van'SiOTk'"

Albertus Daniel Johannes -van Blerk was summoned to
render to Barend Pieter du Plessis, cashier of the Western
Province Bank, Paarl, the sum of £300, with interest from
28th December, 1867, " which he owes to the said Du
Plessis, as such cashier, upon and by virtue of a certain
bond, executed by the said Van Blerk through his duly
({utKified

Agent, Johannes Christoffel Berrange before the

:
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Eegistrar of Deeds on the 19tli December, 1860, in favour
i86».
wsrci^ia.
of and payable to one Hendrik Jacobua van der Spuy, sen,,
since deceased, or order^ heirs, administrators, or assigns, and du pie.8ie «.
^*" ^'"^'
b;^ Anna Heligonda van der Spny, in her capacity of executrix testamentary of the said Van der Spuy, by underhand
act of cession, signed by her, and dated the 23rd August,
1864, duly ceded and transferred to one Melt van der Spuy,
H.'s son, and by the latter, by underhand act of cession,
signed by him and dated the 27th March, 1868, duly ceded
and transferred to the said Du Plessis (the plaintiff) as such
cashier as aforesaid, and whereof he, as such cashier is the
legal holder," &c., &c.
The summons also called upon the
defendant, in the usual way, to acknowledge or deny the
signature affixed to the said mortgage bond, and the authority of the said J. C. Berrang6 in the premises.
It further
directed the service upon the defendant of "the said mortgage bond, of the act of cession signed by the executrix testamentary of the aaid Hendrik Jacobus van der Spuy, sen.,
of the act of cession signed by the said Melt van der Spuy,
of the notice calling in the bond, and reply thereto, signed
by the said Van Blerk," &c., &c., which was done accordPorter put in the bond, on which was written the first
by the executrix of Van der Spuy to Melt van der
Spuy, Hendrik's son, on the 23rd August,! 864. To prove
the cession by M. van der Spuy to the plaintiff, he put in
the following separate paper writing
cession

One 2nh

July, 1868.

Western Province Bank, Paarl, 27th March, 1868.

£875

On

the 27th day of July next I promise to pay to the order of Barend
du Plessis, Cashier for the time being of the Western Province
Bank, the sum of eight hundred and seventy-five pounds sterling for
value received ; fw the security whereof, and of any other sum or sums
due or which may become due by me, individually or jointly with any
other person or persons to the said Bank, I hereby declare to have ceded,
transferred, assigned, delivered, and pledged to tihe Cashier aforesaid the
following mortgage bonds, to wit:
Pieter

A bond passed by M. M. Basson
„

„

„ J. H. Hanptfleiscb

£150
100

^1150
legal holder ; and I engage and agree that in the event
of the said sum of eight hundred and seventy-five pounds sterling and of
any other similar sum or sums as aforesaid not being duly paid, it shall
and may be lawful for the said Cashier of the said Bstnk for the time
being, or other legal holder hereof to ask, demand, seek, sue for, recover,

of which I

am the

and receive of and trom the debtors and sureties mentioned in the said
bonds, or either of them, all such sum aud sums of money as are now due

70
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Plessia vs

Vaa Blerk,

and owing on account or in respect thereof, and, if need be, to institute
legal proceedings in any competent court, and on receipt tliereof or of any
part thereof to give good and sufficient receipts, acquittances, and discharges for the same, or otherwise to cede, transfer, and assign thp said
bonds should it be deemed necessary ; and upon the recovery of the said
sums of money due upon the said bonds, in the fli'st place to deduct all
the expenses incurred in recovering the same, and then to pay the debts
aforesaid to the said Bank ; and if any surplus shall then remain, to pay
the same to me or my order ; and I engage not to receive any part of the
said bonds herein mentioned, so long as the debt or debts hereinbefore
mentioned, or any part thereof, shall remain due, without the written
consent of the Cashier of the said Bank, or other legal holder hereof, first
had and obtained. Giving and granting to the said Barend Pieter du
Plessis, or the Cashier of the said Bank for the time being, or other legal
"holder hereof, my full, entire, and u-revocable power and authority in
the premises, with power of substitution and promise of approbation,
•

according to law.

As

witness

my

hand, at the Paarl, the day and year aforesaid.

M. VAN DER Sput,
As Witnesses

H..son.

•

J. Roos, senior,
J. A, T. Koos, T. son.

De Villiers, for defendant, opposed provision on two
grounds. First, that no provisional sentence can be obtained
on a ceded bond unless the cession on which the plaintiff
founds is written on the face Of the bond, or is, if separate, a
notarial cession; inasmuch as where the cession is not so
made on the bond it becomes necessary to call aliunde evidence to prove the identity of the bond sued on with that
described in the separate act of cession, which evidence cannot be received on provision. He relied strongly on the
case of Le Roux vs. De Villiers, decided in this Court on the
2nd August, 1860. [ Fi^e Appendix.] Secondly, that at the
time the bond was ceded by M. van der Spuy to the Bank
there was a debt owing by Van der Spuy to Van Blerk for
certain payments made by Van Blerk for Van der Spuy on
account of the bond, which Van Blerk was entitled to set off
as against Van der Spuy.
And that he had no notice from
the Bank of the cession by Van der Spuy ; the Bank, therefore, taking the bond subject to all the equities attaching to
such right of set-off. He produced the affidavit of the defendant, setting forth that he had made several payments on
account of the bond when he had as yet no notice from
the Bank of the cession of the bond ; that M. van der
Spuy is now an insolvent, and after his insolvency first
Intimated to defendant that the bond was pledged, and
that deponent had to pay the sum to the Bank.
To
which deponent replied that he had not any notice of
the bond having been pledged, but that if the Bank would
allow the amount deponent was entitled to set off against the

:

bond, he would pay the balance

by the

The

;

which

offer

was rejected

the fact that a
previous provisional action had been brought by the plaintiff
against defendant, but withdrawn, contained the following
paragraph : " That on the 15th January last an actbn was
commenced by the plaintiff against defendant for recovery
of a sum of £300 alleged to be due upon a certain mortgage
bond dated the \9th December, 1860, executed by deponent in
favour of Hendrik Jacobus van der Spuy, sen., since deceased,
and by the executrix testamentary of his estate ceded and transferred to Melt van der Spuy, and by the latter, by underhand act dated the 27 th March, 1868, ceded and pledged to
the plaintiff in security for the payment by the said Melt van
der Spuy of a sum of £875 on the 27th July, 1868."
Farter, foV plaintiff, read the affidavit of plaintiff, to the
effect that the bond of A. D. J. van der Spuy, mentioned in
the act of cession and pledge signed by M. van der Spuy, is
the bond sued upon in this case ; and that the debt of £875
by said pledge acknowledged has not been paid, and is still
due and owing by the said Melt van der Spuy to the Bank.
That a notice dated 15th October, 1868, had been addressed
the amount of a certain mortto the defendant, calling up
gage bond passed by you on the 19th December, 1860, in
favour of the late Mr. H. J. van der Spuy, sen., with the
interest due thereon;" the receipt of which notice the
defendant merely acknowledged by a reply dated the same
That on the 22nd January, 1869, the defendant
day.
addressed another letter to the plaintiff, to the following
plaintiff.

affidavit, in alluding to

*•'

effect

Tbanslatioh.J
Paarl, 22iid Januai'y, 1869.

the Cashier of the Western Province Bank, Paarl.
Sib,— As yon have demanded of me payment of a certam mortgage
bond of £300, passed in favour of M. van der Spuy, H.'s son, and by
him pledged to the Western Province Bank, I take the liberty to inform
imu that before I received information from you that the said bond was
pledged to the Bank, I had already paid off a considerable amount in
diminution thereof; bat that I am willing to pay you the balance as soon
with me. In
as jt may be convenient to you to come to a settlement
no objection to
order however, to make an end to the matter, I have
mortgage bond, to wit, in
offer the Bank £250 in payment of the said
thetoUowing manner: that I shall pay off every six months, under the
also the
same mortgage, £12 IDs., in diminution of the capital sum (as
paid. This my offer, however
interest), until the whole shaUTiave been
not made. •
(il not accepted), must be considered as

To

I have, &c.,

A. D. J. VAN Blebk.

mentioned was the
That the bond of £300
and sued
mentioned
cession
and
pledge
same bond in the
in this letter

1869

"*1^

'^

"yS^Bierk!"

.

72

March

Ou

13,

Piessis vs.

Van Blerk.

Upon in this case. But that with reference to certain pay
menta alleged In t"he letter to have been made by the
defendant to Melt van der Spuy on account of the said bond,
no proof of such payments having been made had been produced to deponent. That Van der Spuy surrendered 24th
Septemher, 1868, and that about six months before such
surrender the defendant called at the Bank, and, addressing
deponent, said, " The Bank holds in pledge my bond in Van
der Spuy's favour for £300?" and, on deponent replying
in the affirmative, said, " Please ask the directors to take
over the bond, as I do not wish to have anything more to do
with Van der Spuy, as he tries to ruin me and my family,"
or words to that effect. He argued that the case of Le Jioux
vs. De Villiers was clearly distinguishable from the present
In that case there had been no cession on the bond at
case.
all.
Here, the first cession was written on the bond. Nor,
whereas
in that case, had there been any affidavits filed
;

here, the defendant's own admission contained a complete
identification of the bond sued on with the bond described
But for this
in the cession in the words italicised supra.
affidavit there might have been great difficulty in the case

As

ground of set-off, he maintained that no
proof of the payments having been made had been
given to warrant the refusal of the provision, and offered,
if defendant would only pay into court whatever balance he
admitted was due, to account immediately with him.
to the second

sufficient

I have no doubt at all that the plaintiff is
deciding I do not interfere
; and in so
in any way with the case of £e Roux vs. De Fi'ffiers, cited for
defendant. That case will stand good law after this decision,
because this case is not similar in all Its circumstances to
have here a complete identification of the bond
that.
by the defendant's own affidavit, an affidavit in which he
goes into particulars as to this underhand cession, which he
thus admits was a cession by him of the bond in question. If
such an affidavit had not been produced, and provision was
prayed on the bond, together with this separate cession, I
should have refused provision on the strength of Ze Roux vs.
De Villiers; but, as I have said, the defendant himself has
supplied the missing link of identification, and satisfied every
word of that case. I have no doubt, therefore, that we have
the right cessionary and the right bond here before us.
Nothing, I must- observe at the same time, can be more
careless than this separate cession to the plaintiff.
Such
cessions are no doubt usual, but they are very informal ; and
it is to be hoped that in future they will be discontinued, and
more effect given to the doctrine laid down in Le Roux vs

Bell,, C.J.

:

entitled to provision

We

;
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VilUers than seems yet to have been given to it, for
March 12.
example, in this very case, where the cession is substantially
tv.
in the same form and manner. I ground my decision, there- Ba Plessia
VaQ Blerlc
fore, upon the circumstance that the affidavit of the defendant has cured all defect there would otherwise have been.
As to the other point, of set-off, it is quite new to me that
we should refuse provision on such ground. The plaintiff
sues on a liquid document, and we cannot take the mere
assertion of the defendant that he has a counter claim for
payments made in extinction of the bond. If he had filed with
his affidavit any specific receipts, or any documents equally
liquid with that sued on, that would have been very difierent.
But the Court has never, in my time, at all events, listened
to such a defence as is now set up.
If he can bring proof
in the principal case to satisfy the Court, he will be at full
liberty to do so ; ^nd as the plaintiff will have to give
security now in the usual way, he will recover his money if
such proof can be brought
He has not seen fit to-day to
comply with the demand made by the other side and pay
into Court whatever amount he admits he owes. And in
his affidavit as to payments made, he ambiguously speaks of
" several payments," without mentioning the amount, date
of payment, or any other such particulars as are required to
satisfy the Court.

Denyssen,
rPlalntliri AttorneTB,

J.,

and Fitzpateick,

BSRSANOB

LDtfemUui'fl Attome}'*,

ft

I>B

J., concurred.

VJLUEBS. l

SKDSLiNauuis tt WESSBU. J

MosTEBT vs. South Apbican Association and Another.
{See Part IV, 1868,^. 286

et seqq.)

By consent, judgment annulling the order for compulsory
sequestration and all proceedings arising out of it, was given
for plaintiff, with costs ; and absolution from the instance to
defendants as to the second branch of the case, viz.: the right
of the surviving widow to make disposition in conflict with
the prior mutual will of herself and deceased husband
which question was thus left open.
InaimifTt Attomoyi, FAlBBiroas

<i

AlDESXi:.

1

OtttaiuM AVLonay, Kxdelihokitts It WESSILS, J
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APPENDIX.
Dentssen
[Cited in

" BosmatCs

Botha.

vs.

Trustees

others," in hody

vs.

Wiese's

Trustees and

of Reports.']

[Moore's Privy Council Cases, rol. 13, p. 352.]

On Appeal from

the

Supreme Court of
Hope.

Cape of Good

the

Abraham Dentssen

(Plaintiff below j, as"J
Secretary to the South African Associa- f
j-pgHfu^
'
"^
tion for the Administration and Settlement t

of Estates,

J

AND
Maethinus Chbistoepbl Botha
dant below J,

(Defen-

\ji,^„ndent.''
}

^

B., resident in the Cape of Good Hope, being desirous of
purchasing a piece of land adjacent to a farm of his own,
and not having money to complete the purchase, applied
to R., a notary and agent in the Colony, to act for Mm,
and purchase the same. As the sale was to. take place in

Cape Town, R. wrote

to JL. S.,

who resided there,

to obtain

a loan for B. for the purpose of the intended purchase,
and sent him a power of attorney, signed by B. in blank
as to the name of the agent, the sum to be borrowed and
the property to be mortgaged as security for the con-

L. S. filled in the name of himself and
B.'s estate for a loan of £600, on mortgage
of B.'s estate. The South African Association required
a more distinct authority from B., and accordingly B.
executed another power vf attorney and appointment,
templated loan.
the

name of

authorizing R,, with a power of substitution for another in
his name, to effect a loan and to mortgage B.'s estate for
such amount as he could obtain for him, and to pass a
bond for the same, undertaking to approve of such steps
as might be taken in his behalf.
At the same time, B.
* Present: The Eight Hon. Lord Kingsdown, the Right Hon. the Lord
Justice Knight, tfce Right. Hon. the Lord Justice Turner, and the Eight
Hon, Sir John Taylor Coleridge.

7.5

made a declaration that his estate tvas unencumbered.
Neither of tlie powers of attorney were executed according
to the requirements of the law in Jorce in the Cape of
Good Hope, so as to pass a valid mortgage on B.'s estate.
R., under the latter power of attorney, substituted and
appointed L, 8. to act for him.
Upon the faith of these
instruments, the Association accepted a mortgage of B.'s
estate from L. S., as B.'s attorney, for the sum of £600,
and advanced that sum to L. S,, who purchased the estate
for B., and paid the residue of the £600 to R, B. did
not repudiate the purchase so made for him ; but R. did
not account for the balance to B.
In an action brought
by the Association against B., to establish the mortgage
deed, or in the alternative to recover the amount of the
loan, the Supreme Court held that the powers of attorney
weri invalid by the Cape of Qood Hope Ordinance No.
4 of 1843, and No. 15 of 1845, not having been executed
in conformity with the requiriments of those Ordinances,
but considered that an agency subsisted between L, S. and
B. to the extent of the purchase of the estate, and found
for the Association for the amount of the purchase-money.
Upon appeal such judgment reversed ; by reason :
First,
That although the powers of attorney were ineffectual
by the above Ordinances to authorize a mortgage or mortgage bond, yet by the Roman- Dutch Law, unaffected
by those Ordinances, they operate as a mandate to L. S. to
borrow money for B.'s use.
That as between the Association and B., the transacSecond.
tion amounted to a loan to him, and bound him in the
same manner as if he had received the money in person,
as it was paid to L. S. under B.'s authority.
That the acquiescence and conduct of B. subsequent
Semble.
to the receipt of the loan and the purchase made on his
behalf by L. S. amounted to a ratification.

—

—

—

The

facts of the case

which gave

rise to this

appeal were
I860.

Feb.

In the year 1 8 1 8, Marthinus Christoffel Botha died, seized
of a farm called «' Voorburg." That property was at his death
put up to public sale, and purchased by his three sons,
one of whom was the respondent. The farm w.is iept in
the sons' possession, but without in any way completing their
title thereto by a legal transfer, or by registering the purchase in the deeds and debt registry of the Colony ; and in
this state the property remained for some time, when one of
the respondent's brothers sold his one third share in the farm
to the respondent, who thus became equitably entitled to
two thirds of the property, but he never took the necessary

8.

Dtn>«cn «.
"
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Botlia.
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steps to have the legal title conveyed to or vested in him, and
allowed the farm to remain registered as the property of his

dcceascd father.
At the end of the year 1851, a piece of Government land
adjoining the farm "Voorburg" was advertised to be sold by
The respondent, being desirous to obtain
Go'vreimKtent.
posseEsion of It, and also to obtain a legal title to the farm
" Voorburg," consulted with and employed Rattray, a notary
public, then in practice at George Town, for the purpose of
doing everything that was necessary to procure a legal title
to the farm "Voorburg," and also to raise money for the purchase of the piece, of land then advertised to be sold. The
purchase money was required to be raised immediately,
having to be paid to the Government on the sale of the land.
Accordingly, on the 20th of January, 1-852, Rattray wrote
to Ryk le Sueur, a general agent in Cape Town, in these
terms : " Inclosed I send you a diagram of M. C. Botha's
place, with certificate and power to obtain a loan of £500 or
£600. He is well off himself in property, but he requires a
little cash for some express purpose, and I trust that no
difiSculty will be found in getting the money.
Do your best
to get it for Botha, as he wants it immediately.
His farm is
one of the beat in the Colony." With this letter Rattray
also sent to Le Sueur a power of attorney executed in blank,
and signed by the respondent, which was in the following
form : " I, the undersigned, Marthinus Christoffel Botha,
do hereby constitute, nominate, and appoint
with power of substitution, to be my true and lawful attorney, in my name, place, and stead, to appear at the office of
the Registrar of Deeds for this Colony, in Capo Town, and
then and there, as my act and deed, to acknowledge a debt
due by me to
arising
in the sum of
—
from
and to pass a bond for the said amount,
under the renunciation of the exception
with Interest
thereon at the rate of
per cent, per
to be
•
'
computed from the
under security of certain
and generally, for effecting the purposes aforesaid, to do
whatsoever shall be requisite, as fuliy, amply, and effectually,
for all intents and purposes whatsoever, as I might or could
do if personally present, hereby ratifying, allowing, and confirming, and promising and agreeing to ratify, allow, and
confirm, all and whatsoever my said agent shall in my name
lawfully do or cause to be done by virtue of these presents.
Given at George Town, this 19th day of January, 1852, in
presence of the undersigned witnesses. Geo. T. Rattray
and L. G. FIvaz."
On the receipt of the letter and power of attorney, Le
Sueur filled up the blanks in the power by inserting his

—

—

—

•

—
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own name

as the attorney, and the sum of £600, aa the sum
borrowed, and the South African Association for
the Adminiatratiou and Settlement of Estates as the creditor,
and he inserted the farm " Voorburg" aa the property on the
security of which the money was to be borroyred, aud he applied to the Association on behalf of the respondent for a loan
of £600 onmortgage of the farm "Voorburg;" but the manager
of the Association requested him to send for another power of
attorney lo be executed by the respondent, and also required
from the respondent a declaration according to the custom
adopted by the Association, to show that the farm "Voorburg "
was not in any way encumbered or mortgaged.
On the 5th of February, 1852, Rattray wrote to Le Sueur
" Inclosed I send .you a Government notice of
as follows :
sales of Crown land advertised for sale on the I4th instant,
and which will be holden on the stoep of the Commercial
Exchange of Cape Town on that day, and I request that you
will be good enough to purchase the lot marked in brackets,
• Lot No. 1,3&9,' upset price 21s. per acre.
I believe there
will be, according to report, a good many competitors; but,
coute gut coute, Botha must have it, as he cannot exist without it."

to be

Le Sueur communicated the requisitions of the Association
to Hattray, and he, on behalf of the respondent, sent back to
Le Sueur a second power of attorney, signed by the respondent, together Avith an appointment signed by Kattray,
substituting

Le Sueur

as the attorney.

The power and

appointment were as follows
"I, the undersigned, Marihinus Christoffel Botha, do hereby nominate and appoint George T. Katti-ay, of George Town, with power of
substitution, for me and in my name to effect a loan, and to mortgage my
place ' Voorburg' for such amount as he may obtain for me, and to pass
a bond for the same, promising to approve of such steps as he may take
on my behalf.—M. 0. Botha. George Town, 28th January, 1862.

"As

Witness,

" B, Bebgh.'^
" I do hereby

substitute

me

as above.
January, 1852.
act

for

and appoint Byk

le Sueui-,

Gj;obge T. Baixray.

of Cape Town, to

George Town, 28th

" As Witnesses,

"S GOLDSBOET.
" J. S. ASPIXING."'

Rattray also at the same time sent to Le Sueur the
declaration required by the Association, which was signed
by the respondent in the presence of Bergh, then a justice
of the peace of the district, and was as follows : " 1, the
undersigned, Marthinus Christoffel Botha, do hereby, in

iseo.

^'^-

'

^"'^^^^^yBotba.

"
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regard to the loan applied for by me to the South African
Association for the Administration and Settlement of Estates,
of a capital of £600 sterling, under mortgage of the fixed
property called ' Voorburg,* situated in the district of
George, more fully described in the Government grant to
me, dated the 1st December, 1816, solemnly declare it to
be the truth, that my marriage with Elizabeth Margaretha
Keen is the first and sole ever contracted by me ; that my wife,
said Elizabeth Margaretha Koen, is still alive, with whom
I am married in community of property in the fullest meaning, and without any exception or reserve ; that 1 am not
entrusted with any guardianship of children not related to
me, nor have under my charge or control any moneys belonging to minors, and that I am neither directly nor indirectly responsible for such moneys ; that I am not charged
with the collection of any moneys belonging to Government,
or any municipal or local administration ; and lastly, that no
person whatsoever has any right of tacit legal hypothecation
of whatsoever nature on my property; and 1 make this
solemn declaration, conscientiously believing the same to be
true, and by virtue of the provisions of the Ordinance No. 6,
1845, entitled * An Ordinance for substituting declarations
in the place of certain oaths, and for the suppression of
voluntary and extra-judicial oaths and affidavits.'
On receipt of the second power of attorney and the declaration, Le Sueur again applied to the Association and
requested them to lend to the respondent a sum of £600
on the security of respondent's farm, which the Association
consented to do ; and thereupon Le Sueur, as agent and on
behalf of the respondent, on the 4th of February, 1852, passed
before the ilegistrar of Deeds a deed of mortgage to and in
favour of the Association, mortgaging the farm " Voorburg"
to the Association, for securing the repayment of the sum of
£600 sterling advanced by the Association to the respondent.
It was stipulated by the mortgage deed that interest
at the rate of £6 per centum per annum should be payable on
the sum of £600 half-yearly, and also that the respondent
should regularly pay the premiums of insurance payable
upon a certain policy of insurance effected on the buildings
and premises so mortgaged, and
which policy was
annexed to the mortgage deed, and that on his failing
so to do, the Association should pay the same on his
account ; and that on the event of the respondent failing to
pay the interest on the day on which it should become due,
then the principal sum, and all arrears of interest, and all
premiums of insurance which the Association might have
paid on account of the respondent, should become legiJly
claimed and due without notice.

,
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Le Sueur received the sum of £600 from the Association,
and, in pursuance of his instructions, with a portion thereof,
purchased the land for the respondent, and on the 18th
February, 1852, placed the balance to the credit of Rattray's
account, in order that the same might be by him handed
over or accounted for to the respondent.
Early in the^ year 1853 the respondent appointed one
Swemmer as hia agent, and instructed him to write to the
Association, and also to Le Sueur, for information respecting
the mortgage transaction; and accordingly, on the 30th
March, 1853, Swemmer wrote to the Association on the
subject; and on the 12th April, 1853, he also wrote to Le
Sueur the following letter :
George Totvh, 12th April, 1853.

Sir,— I

am

by Mr. M. C. Botha to call upon you to account,
as his agent, for the sum of £600 sterling, -which it appears you received
from the " South African Aj^ociation for the Administration and Settlement of Estates," under a mortgage of the farm " Voorburg," belonging
to himself and a brother jointly, I therefore request that you will comply,
and favour me with an answer by return of post.
instructed

To the letter of the 30th March, 1853, addressed to the
Association by Swemmer, the Association replied as follows :
Cape Town, 12th April, 18SS.
Si«,'—I am instructed by the board of directors of the "South African
Association for the Administration and Settlement of Estates" to inform
you, in answer to your letter of the 30th March last, that your request
has been shown to Le Sueur, who was anthoiized to pass the bond,
and who received the money, and that it has therefore been left to Mr.
le Sueiu* to explain himself with regard to its contents to Mr. Botha.

Accordingly, on the 12th April, 1853,
respondent the following letter :
Cape Town,

Le Sueur

No

19,

Grave

sent to

street.

Sir,—Not long ago Mr. Wm. Wentzel came to ask me f» inform him
who passed the mortgage bond against you of £600 under mortgage of
your place to the Association, and who had received the money, as my
name had been filled in the power of attorney required at the registration
I
office, because you were not avrare of being indebted to that amount.
then stated to him that I had received the money, and after having
purchased fer you a piece of Gtovemment land, at the request of your agent,
Mr. George Kattray, had placed the balance to the credit of his account,
but not until after receiving a proper power of attorney from you, through
Rattray, to do this. This separate power upon E^ttray, with power of
substitution, by virtue of which power he did substitute me, enabled me
to go and receive the money from the Association to buy the Grovemment
land for you, and to place the balance to the credit of Eattray's account,
in order thereby to cause the amount to be by him handed to or settled
I was therefore
with you. This was on the 18th February, 1852
surprised to learn that you had not received the money. Had you appointed me directly, without intervention of Rattray, I would have been
I was still more sm-prised upon Mr.
able to remit the balance to you.

mo.
^'1_'^''^^H^^"-
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Botha.*''

Wentzel mentioning to
of the debt was.

me

How can

that you did not even know wLat the amount
that be possible? Ton have executed an act

(which I considered necessair to secm-e the Association)
you had no legal hypothecations on your estate. This -Was
written in l>utch. The amount of the bond to be passed (£600) was
stated in it. It was executed under oath before a justice of the peace,
Mr. E Bergh. The power of attorney bore the signatures of Messrs, E,
Bergh, J. G-. Aspeling, and J. Goldsbury, as witnesses ; no deceit could,
After having stated all 'this to Mr.
therefore, have been practised.
Wentzel and shown him aU the documents, which convinced him of my
inability to have acted otherwise, it was agi-eeable to me to obtain the sight
of a letter addressed by Mr. F. A. Swemmer on your behalf to the Association, " requesting to know the name of the person to whom that body had
made payment of the £600, for which amount it appears a bond is passed ;
as also requesting copy of the power produced by the person who received
the said amount of vE600." It appears, therefore, that Mr. Wentzel did
not write to you about this. The affair remains thus entirely between
you and Rattray, whilst my account with him is closed. I shall write
With the exception of the amount paid
this day to Kattray about this.
for tlie Government land he enjoyed aU the money.
at George
stating tha.t

No further proceedings were taken by tte respondent in
the matter.
The Association, pursuant to the provisions of the mortgage deed or bond, paid for the respondent the sum of
£2 19s, 6d. sterling, being the amount of two years* premiums, reckoned from the 2nd of February, 1853, till the
2nd of February, 1855, which he refused to pay to the
Association, or to pay the interest on the sum of £600,
disputing the validity of the mortgage deed.
In consequence, on the 30th of July, 1857; the appellant,
the secretary of the Association, brought an action against
the respondent in the Supreme Court of the Colony. The
appellant, by his declaration, prayed alternate relief, either
that the mortgage deed might be declared to be a good and
valid deed and the respondent pay to the appellant in his
capacity the mortgage debt of £600 sterling, with interest
thereon since the Ist of November, 1852, and that the farm
" Voorburg " might be declared to be executed for the debt
and interest; or in case the Court should be of opinion that
the mortgage deed was invalid as a mortgage deed, then
that the respondent might be condemned to pay to the
appellant in his capacity of secretary the sum of £600 as
money lent and advanced by the Assodation to the respondent at his request ; or otherwise, in case the Court should
be of opinion that the respondent was not liable, either as
A mortgagor or as an ordinary debtor for the sum of £600
sterling, with the interest aforesaid, as money
lent xai
advanced, then that the respondent might be condemned to
pay to the appellant the sum of £600 sterling, with the
interest as aforesaid, by reason that the
respondent, by his
written declaration of the 12th January, 1852, misled and
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deceived the Aasociakion, and authorized and empowered the
Association to consider and believe that he had solicited and
did solicit from them a loan of £600 sterling, which loan it
was alleged having been afterwards bond fide made, the
respondent was debarred and precluded, as against the
Association, from denying his liability to pay and make good
the sum of £600, sterling ; and the appellant further prayed,
that in addition to the sum of £600 sterling, with interest,
the respondent should be condemned to pay the sum of
£2 19s. 6d. for premiums of insuranoS, and for other relief.
The respondent pleaded that ho never executed the
power of attorney dated the 19th of January, 1852, and that
the declaration of the 28th of January, 1852, was obtained
from him through deceit, he not knowing or being aware at
the time of the true contents of the same and he denied
}hat the Association had any authority to pay Le Sueur, on
his behalf, the £600 advanced by them.
The action was tried before the Supreme Court, consisting
of the Chief Justice, Sir William Hodges, and the Puisne
Judges Bell and Cloete, without a jury, when the above
documents were put in evidence. Rattray was examined, and
deposed to the handwriting of the respondent to the powers
of attorney, and to the respondent's employment of him as
agent for the purchase, and his appointment of Le Sueur.
It was admitted that a custom existed in the Colony of
signing powers of attorney in blank, Le Sueur was also
The
examined, and deposed to the facts before stated.
witness, FIvaz, to the power of attorney of the 19th of
January, 1852, deposed that he did not see the respondent
;

He also deposed that
sign it, but that he had witnessed it.
the respondent had said that Rattray had borrowed more
money than he had authorized him to do. The respondent
filed an affidavit denying that he had ever signed any power
of attorney in favour of any person to receive the money or
to pass a mortgage bond on his account, but he did not deny
the fact of the purchase of the land for him by Le Sueur.
The Court were divided in opinion. Mr. Justice Cloete
was of opinion that the defence set up by the respondent
of forgery was unfounded, and that although the mortgage
made by virtue of the powers of attorney was invalid, the

requirements of the Cape of Good Hope Ordinance, No.
15 of 1845, not having been complied with, yet that the
appellant was entitled to recover, as by the Roman-Dutch
in force in the Colony it did not require any solemn
deed, or a power in express form to authorize an agent to
receive money for his constituent, referring to Oroiius,
"Intro, to Dutch Juris:' B. HI, ch. 12, sec. 4; Voet, Lib.
Ill, " De Prociiratoribus," tit. 3, sec. 1 ; there being in his

law

M

mo.
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opinion nothing in the Cape Ordinances, No. 4 of 1843*
J5 gf 1345 f^^^ which operated as a repeal
j|fQ_
^jj^j
of fhe general principle of the Eoman-Dutch law in
cases of mandate in general, and powers of attorney, as the
instruments in question were not to be deemed public
instruments, but were to be treated as private deeds, citing
upon this point Van der KeesseTs Theses Selecta, Thesis
295 and 296 ; Van der Linden, B. I. ch. 9, xec. 1. On
these grounds he held that the respondent was bound by the
documents to which he had put his name, and that he was
liable for whatever was done in respect of the powers of
attorney issued by him to Kattray, and by the latter to
Le Sueur, without the appellant being at all affected by tl»e
subsequent disposal of any part or whole of the amount
received by the respondent's agent or sub-agent, and that
judgment ought to be for the appellant, with costs. Mr.
Justice Bell was of opinion, upon the evidence, that the
respondent knew nothing whatever of the loan for £600,
which transaction he considered was a fraud from beginning
* Section 3 of this Ordinance enacted "thit from and after the 1st
day of January, 1844, no will or other testamentary Trriting, and no power
of attorney which, previous to such date, required, in order to be valid, to
be witnessed hy seven or any other number of witnesses, shall be valid
unkss it shall he executed in manner hereinafter mentioned, that is to say:
it shall be signed at the foot or end thereof, if a ivill or other testamentary
writing, by the testator, or by some other j/erson in his presence, and by his
direction, and if a power of attorney, by the person executing the same,
or by some otlier person in his presence, and by his direction; and such
signature shall be made or acknowledged by the testator, or person executing the power of attorney, as the case may be, in the presence of two or
more competent witnesses present at the same time; and such persons shall
attest and subscribe the will or power of attorney, as the case may be, in
the presence of the person executing the same. Aiid where the instrument
BhaU be written upon more leaves than one, the party executing the same,
as also the witnesses, shall sign their names upon at least one side of every
separate leaf upon which the instrument shall be written."
f By section 3 it was enacted "that no will or other testamentary
writing, and no power of attorney, made or executed upon or after the said
let of January, 1844, which wUl or other testamentary writing, or power
,

made before the said 1st of January, 1844, would, in order to
be valid, have required to be witnessed by seven or some other number of
competent witnesses, shall be vaUd unless it shall be, or shall have been,
executed in the manner hereinafter mentioned: that is to say, it shall be,
or shall have been signed at the foot or end thereof, if a will or other
testamentary writing, by the testator or by some other person in his
presence and by his direction, and if a power of attorney, by the person
executing the same, or by some other person in his presence and by' his
direction and such signature shall be, or shalJ have been made or acknowledged by the testator or person executing the power of attorney, as the
case may be, in the presence of two or more competent witnesses present at
the same time; and such witnesses shall attest and subscribe, or shall have
of attorney, if

;

attested and subscribed, the will or power of attorney, as the case may
be, in the presence of the person executing the same; and where the
instrument shall be, or shall have been written upon more leaves than one,
the party executing the same, and also the witnesses, shall sign or shall
have signed their names upon at least one side of every leaf upon which
the ipstrnment shall be, or shall have been written "

.
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to end, but that the respondent was liable for £170 93. 9d.,
mo.
^'^'•
the amount of the purchase-money, as the facts of the case
proved an agency in Le Sueur to that extent, and which '^"^"^'"
sum had been received by him as his agent, and applied to the
respondent's use, and held that judgment should be given
against the respondent for such £170 98. 9d.
The Chief
Justice was of opinion that as the above Ordinances had not
been complied with in respect to the number of witnesses,
the warrants of attorney were invalid, and as the mortgage
proceeded upon the latter power, the appellant was disabled
from recovering upon the mortgage bond. With respect
to the agency, he agreed with Mr. Justice Bell, that as it
was, in his opinion, a well-known rule of law, that a principal might become responsible for the acts of his agent,
whatever the original authority given to him might have
been, by a recognition of the agent's acts, referring upon
this point to Story " On Agency" see. 283, and that if the
respondent had received from Le Sueur or Rattray the
whole of the money which they borrowed for him and on
his account^ he thought that, notwithstanding the invalidity
of the powers of attorney, such a subsequent recognition of
their acts would have been a sufficient proof that they were
his agents, authorized to borrow money, and acting upon
that principle, as the respondent had actually received from
Le Sueur and Kattray the sum of £170 9s, 9d., for the
purpose of paying for the land he purchased, he held the
respondent liable to pay the appellant that amount.
The Court gave final judgment for the appellant in the
sum of £170 9s. 9d. sterling, with interest from the 4th
February, 18.52, less the sum of £27 received on account,
and rejected the claim for the balance of the sums of £600
sterling and £2 19s. 6d. demanded by the appellant ; each

party to pay his

The

own

costs.

appeal was from this judgment.

As no appearance was put in for the respondent, the
appeal was heard ex parte.
Mr. R. Palmer, Q.C., and Mr.

fF,

W.

Cooper, for the

appellant.

As tne fact of Le Sueur's agency ia not disputed by the
Court below, the question at issue is narrowed to this point,
whether the power and appointment of the 28th of January,
1852, is to be considered as a mandate to borrow money,
and not as the majority of the Court below have treated it,
We insist, that by the Koman-Dutch
to effect a mortgage.
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law in force at the Cape of Good Hope, such power of
attorney constituted a valid mandate, and is binding upon
Three things are contemplated by this
*^® respondent.
instrument.
First, a loan ; secondly, a mortgage ; and,
The instrument must, howthirdly, a mortgage bond.
ever, we insist, be deemed a mandate to borrow money.
The Cape of Good Hope Ordinances, No. 4 of 1843,
sec. 3, and No. 15 of 1845, sec. 3, only apply to instruments which formerly required seven witnesses; but a
mandate to borrow money, such as this instrument authorizes
to be done, is not within the terms of this section of the
Ordinance.
So far as the power is a mandate to borrow

by the Eoman-Dutch law. Van der
ad G.jus. Hall,, Lib. II., pt. 17,
sec. 300.
So by the French law. Pothier " On Obligations^
470, supports the principle recognized by the Roman-Dutch
law, although the instrument is not attested by the number
of witnesses required by law. It^ may be ineffectual to
money,

it

is

valid

Keessel, Theses Juris. Selecta

authorize a mortgage, yet it ia valid so to authorize a loan.
Although the power dated the 19th of January of 1852 was
executed in blank, as to the name, sum, and property to be
charged, it was valid according to the custom of the Colony,
and bound the party making it, like a bill of exchange or
a cheque would be in England, if drawn in blank.
Usher
vs. Dauncy,* Russell
vs.
Suppose the resLangstaffe.^
pondent had received the whole of the £600, could he
then have contested the debt, and contended that the power
was not a mandate to borrow the money ? Certainly not.
The Chief Justice admits this. But the respondent is, by
his own act and conduct in the matter of the loan, estopped,
as against the Association, from denying that he is liable to
make good to them the £600 ; he is also precluded as against
them from disputing the validity of the several powers of
attorney of the 19th and 28th January, 1852, as also the
mortgage passed on his behalf by Le Sueur. Even assuming
that these powers of attorney were inoperative as powers of
attorney, yet they and the declaration of the 28th of
January, 1852, together operated as a mandate or authority
to receive the money on behalf of the respondent, and he
cannot be heard to call in question the legality or propriety
of the payment received in pursuance thereof; as the advance of the money to Le Sueur was in effect an advance to
the respondent by way of loan, and rendered him liable to
the Association represented by the appellant.
Again, the
acts of Le Sueur in effecting the loan as the substituted
agent of Eattray were ratified by the respondent by hia
declaration of the 28th January, 1852.
The judgment does
* 4

Campb,,

95.

|

Doug., 514

;
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not meet the justice of the case, as the Court ought to have
decreed the appellant the full demand and relief sought
and it is erroneous, in so far as it rejects the appellant's
claim for the balance of the sum of £600 and interest, and
the sum of £2 19s. 6d.

Judgment was

The Lord

delivered

Justice

by

Knight Beuce.

At Cape Town, on the 4th of February, 1852, the
Association, which, by its secretary, Denyssen, is the
appellant in this case, advanced to Le Sueur, a merchant
and general agent of that place, a sum of £600 by way of
loan, at interest.
The loan, however, was not ihade, or professed or intended to be made, to Le Sueur on his own
account.
It was made to him in the character of agent for
the respondent, a farmer in the Colony of the Cape of Good

Hope, and

as on the account and for the use of the responbut the respondent having denied his liability to the
Association, the action that has produced the present appeal
was, in the year 1857, commenced in the Supreme Court of

dent

;

the Colony by the appellant, on behalf of the Association,
against the respondent, for the purpose of recovering the
£600, with interest, and also a small sum of £2 and a fraction alleged to have been paid for premiums of insurance on
his account.
The action was defended, a jury dispensed

After argument,
with, and evidence adduced on each side.
judgment was given by the Supreme Court in favour, to a
at least, of the plainti£P, in these terms:
be it further remembered that afterwards, that is to
say, on the 17th, 18th, 21st, and 22nd days of June, 1858,
at Cape Town, before the Hon, Sir William Hodges, Knight,
Chief Justice of the Colony of the Cape of Good Hope, and
other the Judges of the Supreme Court of the said Colony,
come the parties, their counsel and attorneys, and thereupon'
having heard counsel for the parties respectively, and duly
considered the evidence adduced in this case, the Court now,
on this 22nd day of June, in the year last aforesaid, gives

limited extent

"

And

judgment

for the plaintiff in the

sum

of

£170

9s. 9d. sterling,

with interest thereon from the date when the sum was received by the said defendant (to wit, on the 4th February,
1852), less the sum of £27 received on account, and doth
reject the claim for the balance on remainder of the sum
demanded by the plaintiff; and the Court doth further
adjudge that each party do pay their own costs of suit."
From this judgment the defendant (respondent here) has
The appeal before us is that of the plaintiff
not appealed.

iseo.

f eb^s.
neny.ien*,.
^°""''

:

;

86
I860.

Feb^s.
Denjfsaen vs.
Both*.

insisting that he ought to have had judgment
demand, or nearly so, according to the opinion of

in the action
fQj. jjjg fy]]

jif, Justicc Cloeto.

And

mainly, if not-solely, the question

upon the present appeal is, whether the advance of the sum
of £600 by the Association to Le Sueur was, in effect, an
advance of that sum to the respondent, rendering him liable
as a debtor to the Association for the amount, with interest
on it.
*

The respondent and

his brother

The matter arose thus
were, before and in the year 1852, by a title substantially
good as it seems, though not formally or regularly complete,
the owners of a farm called " Voorburg," not far from George
Town, in the Colony. The respondent seems to have been
at that time the sole occupier and oultiva';or of this farm
but as to hi's brother's share, probably in the character of the
neighbouring
brother's tenant, or not adversely to him.
parcel of land having been advertised to be sold by the
Government, late in the year 1851, or early in 1852, liie
respondent was desirous of purchasing it, but seems not to have
had ready money enough to pay the probable price, and he
applied on the subject to a notary and agent named Sattray,
And as the sale was to be at Cape
living in George Town.
Town, and money appeared likely to be obtainable there,
Rattray communicated upon the matter with Le Sueur,
to whom he wrote three letters, of which the following are
:

A

extracts

" Inclosed
first was dated the 20th of January, 1852.
you a diagram of Mr. M. C. Botha's place, with certificate and power to obtain a loan of £500 or £600.
He is

The

I send

well off himself in property, but he requires a little cash for
some express purpose, and I trust no difficulty will be found
Do your best to get the money for Botha,
to get the money.
His farm is one of the best in
as it is wanted immediately.

the Colony."

The second bore date the 27th of January, 1852. " I received your communication of the 24th instant, with its
enclosure, but as Botha lives some distance from town, I am
not able to send you the required papers, which he will
readily sign.
Of my own knowledge, and every one else,
however, I do not see the use of them, as the old man ia still
married to his first wife, is security for no One and never
signed any kinderbewys, or any such document, by which he
has made himself liable, and I hardly seethe use of the documents you write for, but I will, however, send them by return
of post."
The third letter was dated the 6th of January, 1852.
" Inclosed I send you a Government notice of sales of CroWn
land, advertised for sale on the 14th instant, and which ffill
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be holdeu on the atoep of the Comaiercial Exchange, Cape
Town, on that day, and I lequest that you will be good
enough to purchase the lot marked in brackets ' Lot No.
1,389,* upset price 21b. per acre.
I believe there will be,
according to report, a good many competitors, but, coute qui
cotite, Botha must have it, as he cannot exist without it."
In consequence of the first letter, and before the second,
Le Sueur appears to have applied to the Association to make
An advance of money by way of loan to the respondent, on the
security of the " Voorburg " farm, which security, by way of
mortgage or mortgage bond, Le Sueur seems to have represented himself to the Association as able, under a power of
attorney from the respondent, to effect
Tlieir answer to him, and a subsequent communication
from him to Kattray, seem to have produced the second letter,
that of the 27 th January.
Between that and the third letter,
the Association advanced the £600to Le Sueur, who, between
the receipt of the letter of the 20th January and his receipt
on the 4th of February, 1652, of the money from the Association, appears, for the purpose of obtaining it, to have
produced to the Association the powers of attorney dated the
1 9th and 28th of January, 1852, and the declaration of the
same date. Of these it is plain enough that the respondent's
signature in his own handwriting was on two ; namely, on
the power of attorney dated the 28th of January, 1852, and
The other power of attoralso the declaration of that date.
ney having written on it the date of the 19th January, 1852,
may or may not have been in truth signed by him, but when
he did sign it, if he signed it at all, there were important blanks
in it, and there can be no doubt that by the law of the Colony,
both thati nstrument and the power of attorney from him,
contained in the power of the 28th January, 1853, having
been respectively attested only as they were (for Fivaz was
in truth no witness at all), were respectively as powers to give
a mortgage bond, or to effect a mortgage, ineffectual and

The respondent never legally, never effectually,
made a mortgage or mortgage bond, or authorized one
The power of attorney which he certainly
to be made.
signed (the second, namely, of the two alleged powers of
invalid.

either

[His Lordship read it, ante,
one signed by
Kattray, in these terms: [His Lordship read it, ante, p. 77.]
The power of attorney of the 19th January, 1852, produced by Le Sueur to the Association, was as follows:
[His Lordship read it, ante, p. 76.]
It must be taken that on the basis ^nd upon the faith of
all these documents the Association accepted a, mortgage for
£600 of the " Voorburg " farm, ineffectually made by Le
attorney) was in these terms:
p.

77.]

To

this

document was added

mo.
^'"'-
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in the character, whether really or not really existing,
attorney for the respondent under the first alleged power,
^°*^ advanced the £600 in question ; nor can it be reasonably
doubted that the Association, whether acting prudently or
imprudently, advanced the money fairly, and in the belief that
they were paying it to Le Sueur for the respondent's use,
It appears, further,
and by the respondent's authority.
that in the same month of February, 1852, Le Sueur, under
the letter of the 6th of February, already mentioned, made
the purchase of the land to which it refers a purchase
The purrecognized by the respondent in his evidence.
chase money, amounting to less than £200, was paid by Le
Sueur, who retained the amount out of the £600, accounting
for the rest to Rattray, who seems not to have accounted to
the respondent.
The respondent appearing to have taken
the benefit of the purchase, it was in respect of the purchasemoney so paid by Le Sueur that the judgment under appeal
was against the respondent, so far as it was against him.
This was the state of things that, as their Lordships view the
matter, was before the Supreme Court of the Cape of Good
Hope,from the judgmentin which the present appeal is brought,
The point, then, for decision being whether, as between
the Association and the respondent, it ought to be taken
that the payment of £600 by the Association to Le Sueur
on the 4th of February, 1852, was a good payment by way
of loan, at interest, to the respondent, so as to bind him in
the same manner as if he had received the money in person
from the Association by way of loan at interest. Their
Lordships are of opinion that it ought ; thus agreeing, or in
the main agreeing, with Mr. Justice Cloete, though differing very respectfully differing^from the Chief Justice,
Sir William Hodges, and Mr. Justice Bell.
Their Lordships think that the documents already mentioned, which, before the advance of the money, and on the
occasion of mating it, were produced to the Association by
Le Sueur (whether considered as including or as not including
the power of attorney of the 19th of January, 1852),* wpre
sufficient, as between the Association and the respondent,
to warrant the Association in believing, and acting on the
belief, that Le Sueur had the respondent's authority for
receiving the £600 on his account, by way of loan to him,
from the Association, at interest. And their Lordships have
come to the conclusion that, in so paying the £600, the
person or persons representing the Association acted on that

Sueur

m

—

—

,

taith

and

in that belief.

It appears to have been contended In the Supreme Court
that each of the two alleged powers of attorney having been
' Ante,
p. 7C.
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inefficient

mortgage

and

to authorize a mortgage of
them could be regarded as con-

ineffectual

boDtl, neither of

or adducible in evidence, alone or otaerwise, for the
purpose of proving a mandate on the part of the respondent
authorizing any person to receive any money by way of loan
for him without a valid mortgage or a valid mortgage boud.
Their LordBhips, however, arc unable to acceda to that
argument. They are of opinion that the reeponderit's chief
and primary object in signing the documents which he did
in January, 1852, and in employing Rattray on the occasion.
was to obtain a loan of money,' with a view to which only
the respondent desired or authorized a mortgage or mortgage
bond to be executed; that the authority whicli he gave for
borrowing the money was not conditional upon obtaining it
on a valid mortgage or mortofage bond; and that neither tiie
invalidity of eacb of the alleged powers of attorney, as a
power for that purpose, nor the consequent invalidity of the
mortage or mortgage bond, was inconsistent with the
validity, at least of the second power, 39 a mandate to borrow
money. Their Lordships think, widi Mr. Justice Cloete,
that it wa;s, according to the Idcvr prevailing in die Colony
an impression upon
eifeotual as a mandate to borrow money
their minds strengthened rather than weakened by the
power of attorney of the 28th of January, 1852, and the
Taking subrespondent's deposition already referred to.
staatially the same view of tlia meaning and effect, with
respect to the powers of attorney, of the t-wo Ordinances
aa All'. Justice Cloete appeai-s to have taken, their Lordships
do not enter into the question of ratification by the conduct
of the respondent.subsequenfc to Le Sueur's receipt of the
money,—conduct on which alone, perhaps, the appeal mioht
not improperly, be decided, so far as it is now intended to
decide it, against him. Nor do their Lordships mean to intimate
any opinion whether a fraud was or was not committed on
the Association as to the state of the title; or, if so, whether
There is enough
the respondent is answerable for it.
otherwise, they think, to render it right that the judgment
under appeal should be altered by substituting " J6600 " for
" £170 9s. 9d." They do not consider that tliere should be
any further variation ; for, as they think, the claim for the
£2 1 9s. 6d., as for premiums (whether paid or not by the
Aaaociation), failed, there having, in effect, been no mortgage;
and they arc of opinion that the refusal of costa should be
adhered to. They likewise consider that there eliould be
no costs of the appeal. • Their Lordships will humbly advise
Btitiiting,

—

Her Majeaty

accordingly.
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Le Eoux
[Referred to in

"Van

vs.

Blerk

De
vs.

Villiebs.

Du

PlesBis,"

in

body of

Reports.]
IVovisional Sentence.

—Mortgage Bond, —

Cession.

Provisional Sentence refused upon a bond alleged to he ceded to
plaintiff, where the cession founded on did not appear ear
facie the bond, hut was written on a separate document.
^J,*°%
./

"•

"—I^'
p'e

vXerr

Daniel Johannes de Villiers, Jacob's son, of the Paarl, was
to answer Jozua Jacob Francis le Roux, as
cashier of the Paarl Bank, on a claim for £300, with interest
from the 1st February, 1864, on a mortgage bond passed by
the said De Villiers, on the 12th March, 1861, through his
duly qualified agent, Johan George Steytler, Johan's son, in
favour of one Hercules Frederick Enslin, or order, and by
the latter ceded to the said Le Roux, as such cashier, and

summoned

whereof he is the legal holder. The summons further called
upon defendant " to acknowledge or deny the execution of
the said bond, and the authority of the said Johan George
Steytler, Johan's son, in the premises."
Porter, for plaintiff, put in the bond (which contained no
cession on the face of it) and a separate paper containing an
underhand cession by Enslin to the Bank, in the ordinary

bank form.
Stochenstrom, for defendant, opposed provision on two
grounds. Firstly, that there was no sufficient cession to
plaintiff, there being no cession on the face of the bond.
He referred to the terms of the separate paper, and argued
that it would require parol evidence, aliunde, not admissible
on provision, to connect the bond described in such separate
document with the bond now sued on. Secondly, that the
Eank trustees should have sued in this action, and not
the cashier,
[To this ground, however, the Court gave no
weight in its decision of the case.]
Porter, in reply to the first ground of objection, maintained
that the pledging of a debt involves the power to the
pledgee to recover on such pledge without cession ( Voet 20,
1, 17.)

[Wateemeteb, J. But Voet does not say that there can
be a liquid claim on such debt without cession. In an old
case, tried in this Court, the question was raised whether it
was not necessary to the cession of a "mortgage bond that
there should be a cession on the Deeds Registry.
It was
held that that was not, however, necessary, although there is
much authority for the other view too. But has there ever
:
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been a judgment of this Court granting provision on a cession not on the face of the instrame£l1:, or so distinctly
attached thereto as not to be altogether a separate document?
rCLOETE, J. I think there have been such iudsments
given. Voet, 18, 4, 9, and 18, 4, 12, seem to me to be autho:

making for plaintiff.]
was giving a good title to plaintiff that defendant should,
in security of a certain debt owing by him, cede a mortgage
bond. Then the cession of the bond itself is for identification
merely; and in this case the description of the debt, the
corresponding date of the bond, and other particulars of de-

rities

It

scription given in the separate writing, establish such identification.

[Watbemetbb, J. : In the principal case, no doubt, there
would be sufficient proof of identification ; but the liquidity is
the difficulty here.
Jt should also be remembered that there
is a Dutch Placaat in this Colony requiring the cession to be
made in the same way as the mortgage was made, coram lege
loci ; although, no doubt, the long practice here has been the
other way.]
August 2. The Court, by majority (Hodges, C.J. and
Wateemetee, J. ; Cloetb, J., valde renitente), gave for
defendant.
It appears to me that this is not a case in
:
According
to grant provisional sentence.
experience has
to the rules strictly observed, so far as
gone, provisional sentence is not granted on cessions of this
sort.
The cession should be on the face of the document or
of some document attached thereto so as to form part thereof.
And this has also been confined, I believe, to cases where
the cession, so regularly made, has been a pure cession in
ordinary form ; wUeireas there is much in the particular form

Hodges,

which

C. J.

we ought

my

of cession in this case, produced yesterday, which raises a
doubt as to the extent of the cessionary's authority. Under
the circumstances, provision should, I think, be refused,
without giving costs to the def&ndant.
Cloete, J. : As I believe both my brethren are of a
contrary opinion, it is with diffidence that I state my own
view, namely, that although this cession is informal and
clumsily made,

it is

one that stiU ought to be sustained, even

If thefe had been the slightest doubt
provision.
as to the validity of the bond itself, or as to its being
described and identified by this other document ; that is to

upon the

—

say, if there had been some other bond of the same date
passed, or anything that could throw a doubt on the matter,
then, of course, that would at once invalidate the liquidity
of this document. But it was, as I understand, admitted

that the separate paper can have no other reference than to

isoe.
'

^^^^-

2.

23.
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mn.

bond now eaed on. Again, although the bond is pledged
document, the document goes farther tlian a mere
pledge, aa appeara from the laet part of it, which grants to
the plaintiff full power anjd authority, upon sale, to transfer
^^ J make over the same to the purchaser or purchasers, and
Conaequeutiy, by virtue of
to sign the necessary cession.
this bond, the cashier taking the bond by a formal cessionj
such cession becomes a valid document. Otherwise, the
matter would be in this anomalous position, that the
cashier, as cessionary, would stand io a better position than
this

*""•
ll

"Li""

leRouxw.
SK Tiiiiew.

by

this

—

I think the
die original cedant in so transferring the bond.
case falls more under the category of Yoet, 18, 4, 9, which
I referred to during the argument
only difficulty has been that this
WateeSieyer, J.
instrument of cession does not appear to me to be d liquid
The bond is in favour of Enslin on which the
instrument.
On the face of that bond is no
cashier of the Bank sues.
cession, so that it is necessary to refer to acather iastrument
first to know whether there has been a cession from the
Now, in regard to
original mortgagee to the jjlaintifF.
notarial cessions, notarial instruments are called in aid of
other instruments to make them liquid by an extension of
the rule not ordinarily given to other instrumentg. But I
am not aware that any other cessions than notarial cessions
can constitute liquidity. I threw out yesterday during the
argument tliat there had been in this Colony a departure
from the Dutch rule. The Dutch Placaat required the
cession to be made in the same way as mortgage bonds,
coram lege loci. That strict rule was never in force in this
Colony; but the very fact of that rule efxisting by law,
though never enforced, would lead me to conader that
cessions should be looked upon more strictly than the plaint

tiff

desired.

As

My

to the cession

of hook-debts in Voet,

18,

and 12, referred to by my brother Cloete during the
argument as making in favour of the plaintiff, such cession
of book-debts is, no doubt, a very common matter in this
Colony ; but I do not understand that passage, or that
practice, to mean that there oan be a provisional claim upon
book-debts so ceded.
Action may be brought, decidedly,
but the cession must be proved of each book-debt a&M>wfe
and how that could be done on provision I cannot quite
understand just now. I do not see that it is any benefit to
defendant to oppose provision*
All he gains is a delay of a
few weeks; and no better reason than that having been
stated, I quite agree that defendant should have no costs.
4, 9,

Cloete,

J., desired to add,

with reference to cessions
no doubt by the law of
Plolland cessions should be notarial; but by the uniform
being

nQtaria,lly executed,^ that
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practice of the Colony during the last fifty years cessions
had been underhand, and that the matter had never been
called into question till now.
porter hereupon withdrew the case.

ises.

^"^"
I'
'•

te uoux

De

The Court then gave the defendant his costs of comparuit,
and of opposing the provision, under the 12th Rule of
Court.
Postea,

Aug. 28.

given for the

—In

plaintiiF,

the principal case, judgment was

with

[PlaintUTB Auorner*, BBINK & DB VlLLIERS.
Dcfeadant'i Attomeya, Hofiutr, TaKDQOLD,

costs.
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SUPREME COUET REPOETS.

18 6 9
PA.RT n.
Patbrson's Mabbiage Settlkment Tedstees
Paterson's Trustees in Insolvency.

versus

—

Proof of

debt, action to have, admitted.
Marriage settlement,
invalidity qf, in competition with claims of creditors in
insolvency. —Plaoaat, C. V, 1540, sec. 6, has still the
forct of lam in this Colony.
Undue preference under

—

Ord. 6, 1843, sec. 84.
P., a natural-born subject of Great Britain and Ireland,
emigrated from Scotland, in 1842, to the Cape of Good
Hope, where he resided for many years, in business.
Having accumulated a competency, he returned in 1859
to England, where he exercised all the rights of citizenship, ^c , leaving the Cape business under the charge of a
resldenfpartner.
In. January, 1863, in contemplation of
marriage with M. B., an English lady, he executed, in
England, a marriage settlement in due form, whereby he
settled upon his wife, should she survive him, an annuity

of £1,200, and a sum of £10,000 upon

the children of
covenanting, further, to secure the said
annuity, and at least a moiety of the soid £10,000, bj/
hypothecating to the trustees under the settlement certain
fixed property at the Cape, and stipulating for a discharge from the mortgage on certain deposits and pay-

the

marriage;

The marriage was duly
January, 1863, and
At the time of the
there were turn children, its issue.
settlement and marriage, P. was admittedly in solvent and
affluent circumstances. In April, 1863, Mr. and Mrs. P.
paid a temporary visit to the Cape, and in August, before
ments

on

account

celebrated in

thereof.

England on

the 2^th

returning to England, P. handed

P

to

his

conveyancm- a
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copy oj the maeriagie settlement, with initnictiom for a
The deed was
deed of hypothecation in terms thereof.
prepared and registered upon the 2Qth August, 1863,
reciting the settlement, and annexing it to the register of
the deed, hut the settlement itself was not registered
in the manner customary with Colonial ante-nuptial
Mrs. P., and not the trustees of the settlecontracts.
ment, teas made the mortgagee of the bond so drawn
and registered. In December, 1865, the Cape firm of
P. §" Co. became embarrassed, and in January, 1867,
there was a surrender of the partnership estate, and in
February, 1867, of the private estate of P. In February
and April, 1866, P. remitted from the Colony (whither
he had again come on hearing of the difficulties of the firm)
two sums amountimj to £7,000 on account of the trusti of
Giving credit for this sum, the trustees
the settlement.
vnder the settlement proved, in preference upon P,'»
insolvent estate for £13,000, tlie balance of the estimated
present value of the wife's annuity, and, in concurrence,
-

On application to the
for £4,000, the children's share.
Supreme Court, by P.'s trustees in insolvency, the Court
ordered the proof of debt to be expunged, leaving the trustees
tinder the settlement, if ,w advised, to test by action the
The present action was accordingly
validity of the debt.
The trustees in insolvency, besides certain
defences to the action, made reconventional daim for the
£7,000 remittances, as an undue preference.
brought.

The Court, by a majority (Bell, C.J., and Dentssen,

DWTEK,

J.,

Bank

Chiappini,

dissenting),

following

Trustees

S.

J,

:

A

[vide Appendix,^ held that under
of the Plaeaat of C, V,, 1540, sec. 6, the
rights of the trustees under the settlement, in so far as the
wife's annuity was concerned, must be postponed until all
the creditors of P. have been paid their debts in full; but
that the provision of £10,000 for the children was a
validly concurrent claim, not struck at by the express words
of the Plaeaat, which refers to wives and widows only.
Further, that the remittances of £1,000 by P. were an
undue preference of the trustees of the settlement over his
other creditors, and null and void under sec, 84 of Ord.
6, 1843.
vs.

the provisions

(8i

—

11.
12.
"

Map'riagf'

Tw'S*"^
Patersoti's

in iiuuin'iicy

IbiB was an action brought by. the trustees of John
Patcreon's marriage settlement against the trustees of his
insolvent estate, to have a certain proof of debt in respect of
<^** settlement admitted, and for other purposes.
Plaintiffs declared that in the beginnins of 1863, a marriage

was agreed upon

to

be

afterwards had

and

soleranized

,
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said John Paterson, a natural-born subject of
Kingdom and Ireland, and then domiciled in the

between the
the Unitied

United Kingdom, and Marizza Bowie, then a minor
under the age of twenty-one years. That the said Paterson,
who had before then resided for several years in this Colony
of the Cane of Good Hope, and who ha'd been and was then
•11
1
T^
-ni*
Btiil a partner in a certain firm trading at Port Elizabeth,
under the style of Paterson, Kemp, & Co., and who was in

ms.

said

•

»

/»

1

owner of

fixed property in
this Colony of a very considerable value, being himself
minded, and being by the mother and natural guardian of
the said Marizza Bowie required to make suitable provision
affluent circumstances, being the

for the issue of their then intended marriage, if any, as

well

Marizza Bowie, should she survive him, made
certain proposals for that purpose, or to that end, which was
considered by the parties concerned and afterwards agreed
upon.
That thereupon certain indented articles of agreement
were drawn up and executed in England, bearing date the
20th of January, 1863, and made between the said John
Paterson, of the City of London, merchanf, of the first part
Marizza Bowie, spinster, then of Bath, daughter of William
Bowia, formerly of 28, Regent Terrace, Edinburgh, gentleman, deceased, i^nd Ahnctta A.nlonia. Louisa Thurburn,
widow of be said deceased William Bowie, of the second
part
and Henry Thurburn, of 25, Queensbury T«rrace,
London, gentleman (oho of the now plaintiffs), James
as for the.said

I

;

MoDougal, residing at Brixton, in Surrey, the said John
Paterson, and John Anthony Macrae, of the City of Edinburgh, writer to the signer, as trustees for the purposes in the
That according
said deed after mentioned, of the third part.
to the true intent, meaning, and construction of the said
indenture so as aforesaid executed in the United Kingdom,
by persons domiciled therein, the following main and principal provisions, matters, and things were and are agreed on
First. That the said John
and established, that is to say
Paterson should pay or secure to be paid a life annuity to
the said Marizza Bowie, in case she should survive him, of
£1,200 sterling per annum, as also pay or secure a sum of
£10,000 sterling for the children, if any, to be born of the
Second. That the said John
then intended marriage.
Paterson should secure the regular payment of the annuity
aforesaid of £1,200 a year, and at least a moiety of the said
sum of £10,000, by hypothecating to the trustees of the
settlement certain fixed property of his in Port Elizabeth.
Third. That, in order to preserve to the said John Paterson
the management and sale oF the properties to be hypothecated
as aforesaid, he should be entitled to demand a release and
cancellation of such hypothecation by paying to the said
:

^*''-

„'

•'

la-

—

^l^aj?
setMrmeni
trtistces vs.

Patcfsoon
in

Tnso1«noy.
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by depositing in the Bank of England in their
names, the two sums of £13,000 and £5,000. After the
execution of this indenture, on the 29th January, 1863, the
marriage was solemnized in Trinity Church, Bayswater,
England and there are two children, the issue of the said
trustees, or

Feb.
„
,'

March

0.

1).
1212.

Pater?on's

Marriage
i^ettlement

Trustees vs.
Faterson
Trustees
iiunsoi'vency.

;

Afterwards, in April, 1863, Paterson
marriage, now living.
Elizabeth, in this Colony, for
Port
visited
wife
and hil
temporary purposes, and left this Colony to return to their
hile in Cape Town
home in England in August, 1863.

W

on his return to England, as aforesaid, purposing and
intending to fulfil his covenant and obligation in regard to
the hypothecation of the fixed property before referred to,
he handed to his conveyancer a copy of the indenture or
marriage settlement aforesaid, requesting him to prepare for
registration such a deed as by its provisions was required.
On the 20th August, 1863, accordingly,^ the following
deed of hypothecation, prepared by the said conveyancer,
was executed before the liegistrar of Deeds in this Colony,
in conformity with local custom
:

Know all men by these presents, that John Paterson appeared before
me, Registrar' of Deeds, -who declared: Whereas a certain deed or
marriage settlement executed by him, the appearer, in the first part, and
Marizza. Bowie, spinster, daughter of William Bowie, formerly of 28,
Regent Terrace, Edinburgh, gentleman, deceased, and now residing at
Bath, and Annetta Antoina Louisa Thurburn, or Bowie, widow of the said
deceased William Bowie, of the second part, on the 20th January, 1863.
it was stipulated and agi-eed upon, among other things, that the certain
provisions and payments therein referred to should be secured to the said
Marizza Bowie, as will appear on reference to the copy, of said deed filed
in this office with the counterpart thereof
Now, therefore, in fulfilment
:

of the said conditions and for the better securing the payments of the
sums of money agi-eed upon to be paid at the time and places stipulated
and referred to in the said deed, the said appearer hereby mortgages
pledges, and hypothecates the undermentioned landed property with the
biiildings thereon for the sum of
3,000 sterling, which he, the appearer,
acknowledges hunself to be indebted to the said Marizza Bowie, under
the conditions of the said deed aforesaid, renouncing »11 benefit from the
legal exception non causa debiti, to wit
(Here follows description of
properties).
Thu's done and executed at the office of the Registrar of
Deeds in Cape Town, Cape of Good Hope, on the 20th day of the month
of August, in the Yeai' of Our Lord One Thousand Eight Hundred and
Sixty-three.

£

1

:

(Signed)
(Signed)

John Patekson.
J.

Caret,

Kegistrai*.

And the plaintiflFs further said that a copy of the indenture aforesaid was filed and registered in the office of the
Registrar of Deeds, together with the counterpart of the said
deed. That although the said deed hypothecated the property
therein mentioned for a less sum than such property should

have been hyjwthecated for (inasmuch as it hypothecated the
same in fact for only the estimated value of the life annuity
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and not for any part of the sum of £10,000 aforenm.
and although the said deed is, to a certain extent, inar,?;
'?•
tificial and informal, in 60 far as it purports to make the said
„"
March !2i
m«-"-f-»*i
t
T
Manzza isowie the mortgagee ot the aaid property, instead
of the trustees aforesaid for herself and for her children, yet
wS^e
that in substance and effect the said deed of hypothecation i^'S""™.
was and is an instrument of the same force and virtue, in all ^5,'^''?°'°
respects, as if it had been directly executed to and in favour in insoweiicy.
of the said trustees for securing (in case any such hypothecation should be needed to secure) the sum of £13,000 sterling for or towards the purposes of the said indenture or
marriage settlement.
That afterwards Paterson, being
desirous to sell and dispose of the properties so hypothecated,
and for that purpose to obtain the release and cancellation of
the said deed of hypothecation, made certain payments to the
said trustees, amounting in all to the sum of £7,000 ; but
inasmuch as, from the adverse circumstances to be hereinafter referred to, he became unable to pay them any further
sum, the deed remained uncancelled. That in or about
December, 1865, the firm of Paterson, Kemp, & Co., of
which Paterson was one of the partners, became embarrassed
In their circumstances, and such proceedings were taken that
both the partnership estate and the separate estate of Paterson became sequestrated as insolvent, the former on the 14th
January and the latter on the 14th February, 1867. That
aforesaid,

said),

''*J'

—
,

f*

t

•

•

the defendants are the trustees of the separate estate of
Paterson.
That the plaintiffs Thurburn and Paterson,
together with John Anthony Macrae, since deceased, made
an afiidavit for proving a debt upon Paterson's separate
estate for the balance or sum of £17,000 sterling due to the
trustees of the marriage settlement, after giving credit for
tl- e sum of £7,000 received as aforesaid ; being secured as to
£13.000 by the deed of hypothecation. That plaintiffs
believed that the separate estate of Paterson would, notwithstanding the late extraordinary and unparalleled depreciation

the value of fixed property in this Colony, and especially
Port Elizabeth, prove sufficient to pay the said trustees
and all the other creditors thereon in full, and leave a surplus
to be divided amongst the creditors of the firm of Paterson,
Kemp, & Co., but plaintiffs, nevertheless claimed to be
preferent credite-rs for and in regard to £13,000 of their said
debt or claim of £17,000, and to be concurrent creditors for
That after the debt of £17,000 had
the remaining £4,000.
been proved ^pon the insolvent estate, defendants moved the
Court to order such proof to be expunged ; whereupon the
Court was pleased to direct that it should be expunged, and
that the validity and amount of the debt should be deterThat the co-trustees of plaintiffs, James
mined by action.
in

in

;
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Pateijon's
in Insolvency,

said plaintiffs are

A. Maisrae, having depatted this life, the
now the only trustees of the marriage

Plaintiffs now prayed that their proof of debt
settlement.
restored, and that they be declared preferent creditors, upon the deed of hypothecation, for £13,000, parcel
°*^ ^^^ ^^^^ ^"™ ^^ £17,000, and concurrent creditors for the

may be

remainder ; or otherwise, that the said Marizza Paterson,
born Bowic, may \>e at liberty, as a trustee for the said
plaintiffs, in their capacity as such trustees as aforesaid, to
prove, in preference, upon the said deed of hypothecation for
the sum of £13,000, and the said plaintffia to prove ae
concurrent creditors for the sum of £4,000 ; and that plaintiffs may have such
further and other reUef as to this
Honourable Court shall seem meet, with costs of suit.
Defendants pleaded, first, the general issue. And for a
further plea, they said that Marizza Bowie brought no
portion whatever upon her noarrlage with Paterson, nor was
anything then brought into settlement on her account, and
they submitted that under these circumstances any settlement made by him for the benefit of his wife and children,
so far as the same comes into competition with his bona fide
creditors, is to be accounted null and void and of no effect
and prayed that the claim of plaintiffs may be rejected, with
costs. For a further plea to that part of the plaintiffs' claim
whereby they prayed for the allowance of a proof to the
amount of £13,000, in preference, the defendants, admitting
that the pretended debt of £17,000 was entered as proved
upon Paterson's estate, and was expunged by order of this
Court, and that McDougal and Macrae are dead, said that
the pretended bond or deed of hypothecation mentioned in
the declaration was given, or made, or executed by Paterson
to or in favour of Marizza Bowie, being his wife, and was
to given, made, or executed by him by way of donation or
free gift to or in her favour, and is absolutely nidi and void
at Jaw accordingly.
And as to the residue of plaintiffs'
claim, and so far as the same is rested on the contract contained in the said pretended marriage settlement, the
defendants further said that the said settlement has never
been registered in the registry of deeds and debts in this
Colony ; and further that Paterson has already paid into the
hands of plaintiff's sums amounting in the whole to £7,000,
which payments ought to be taken in satisfaction pro tanto
of the sum of £13,000 provided by the marriage settlement
to be paid by Paterson to plaintiffs, and in
satisfaction of an
alnjnot share of the said annuity of £1,200 and the sum of
£6,000 by the same settlement provided to be secured by
him, as averted in the declaration, leSving an aliquot share
^^'y of jVi parts of the said annuity, and of the said sum of

,

:
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£6,000 still flue from Patcrson or his estate, to tTie plantifis.
That the present value of the said -^-^ part? of the said
annuity and of the said sum of £5,000, together with the
present value of any other claims which this Court may

deem provable

in respect of the said settlement, is a

sum

,8^,
''«'»
',',

'^»^"-

far

than thai claimed by plaintiffs, and is at most a concurrent
claim, and. does not amount in value to a sum exceeding
£7,500, which is the most that in any case the plaintiffs can
be entitled to prove as a concurrent claim. Further, defendants pleaded that the pretended bond or deed of hypothecation has never been ceded to the plaintiffs, who are not the
legal owners or holders thereof.
And for a claim in
reconvention, defendants said that Paterson, after he had
stopped payment, and contemplating the sequestration of his
estate, between the months of January and May, 1865,

Mwriage
settlement

less

made

payments or remittances to the plaintiffs,
whole to £7,000, with intent to prefer
the plaintiffs to his other creditors to the amount of £7,000,
which preference was received by the plaintifis by and
through collusive arrangement, mutual understanding, and
common consent between them and Paterson, the latter to
give and the former to get such undue preference; wherefore
defendants prayed that plaintiffs might be declared to have
forfeited, in regard to the insolvent estate, the said amount
of £7,000, and might be ordered to pay £»nd refund that sum
divers

amounting

in the

defendants as trustees of such insolvent estate for
benefit of that estate, and might be excluded from
proof in regard to the same sum upon the said insolvent
to

the

estate.

Plaintiffs replied, the general issue.

material parts of the marriage settlement founded on
the plaintiffs' declaration were as follows

The
in

Articles of Agreement, &c &o. . .— Whereas amarriage hasbeen agreed
upon and is intended to be shortly had and solemnized between the said
John Paterson and the said, Marizza Bowie, with the consent of the said
Annetta Antonia Louisa Thurburn or Bowie, her mother and guardian,
And whereas, upon the treaty
testified by her executing these presents
(if the said intended marriage, it hs^ been proposed and agreed that the
SHid John Paterson should pay, or secm-e to be paid, in manner hereinafter mentioned, an annuity or jointure to the said Marizza Bowie, m
Cftse sho sliall survive him, of £1,200 Sterling per aJinum, payable as
ttftermentioned, and rIso the sum of €10,000 to the children, if any, to be
bom of the said marriage, and also the other sums and provisions heieina^fer mentioned, all In manner hereinafter expressed and declared of
Now this indenture witnesseth that in conand. concerning the same ;
sideration of the said intended marriage, and in pursuance of the
said agreement entered into upon the treaty for the same, it is hereby
agreed and declared by «nd between the said parties hereto, and the said
John Paterson for himself, his heirs, executors, and administrators, doth
hereby covenant, promise, and agree to and with the said Henry Thurburn,
,

:

|»-

vi.
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tses.
:Feb.
9.

n.
„

12.

Marcli 12.

Paten on'
Marriage
Settlement
Trustees ««.
Paterson'a

Trustees
in Insolvency.

James MoDongal, John Paterson, and John Anthony Macrae, and

tKe

aud to
survivors or survivor of them, and tne hcii- of the' last survivor,'
and with such other person as may be assumed into the trost herohy
said intended
created underthepowershereinaftercontained, that in case the
Johii
marriage shall take effect, and in consideration thereof, the said
h)s
Paterson doth hereby covenant and binds and obliges himself and
said Marizza Bowie,
heirs, executors, and admini-itrators to pay to the
the sum of £1,200 of yearly annuity
in case she survive him
survivaiiCe,and
jomture, and that yearly during Ihe days and years of her
Further, that the said John
that at tour terms in each year.
dotB
Paterson, for himself, his heii-s, executors, and administrators,
pay to
coveui-at and agree and binds and obliges himself and them to
the parties beforenamed of the third part, and their foresaids, the sura
of £10,000, to be held by them in trust for the child or chUdren of the
present intended marriage, in -nanner following, namely: That the
said trustees and their foresaids shall, at the death of the said John.
.

.

w

.

.

Paterson, hold and possess the said sum of i£10,00p for behoof of any
child or children of the present intended marriage, in such proportions
and under such conditions as he, the said John Paterson, may appoint or
direct by any writing under his hand, and failing such writmg, then
equally among them, share and share alike ; the share of any predeceasing child leaving issue to go to his or her childi-en equally among them,
share and share alike; and the share of any child dying before receiving
payment and without issue shall be divided equally among the sm-vivors,
and the children of any who may have predeceased the latter receiving
The said trusthe share of their deceased parent equally among them.
tees and their foresaids shall pay to each of- the said child or childi-en
to which he or tney shall be entitled, as
in order to secm-e the regular payment of the said
annuity or jointure of the £1,200 a year and at least a moiety or
half of the said provision of £10,000 to children, the said John
Paterson covenants and agrees and binds and obliges himself
and his foresaids forthwith to grant, execute, and deliver a valid

theportionofthesaid£10,000
follows

:

.

.

.

And

bond and mortgage for the said annuity of £1,200, and provision to
the extent of £5,200, to and in favour of the said Henry Tburburn,
James McDougal, John Paterson, and John Anthony Macrae, oyer those
three freehold buildings belonging to him, situated iu Fleming-street,
Port Elizabeth, in the Colony of the Cape of Good Hope, and also over
those two freehold buildings belonging to him, situated in Moir-strect,
Port Elizabeth, and Colony aforesaid, and also over those two freehold
buildings belonging to him, situated in Jetty-street, Port Elizabeth, and
Colony aforesaid, or by whatever other or more particulai" name and
description the same may bear in the title deeds thereof, and to cause
the same to be duly recorded in the Colonia;l Books, and to take every
other step necessary to secure the legal completion of the same ; but
declaring that, in order to preserve to the said Joim Paterson liis power
of management and sale of the properties whleh shall be so conveyed hi
mortgage, it shall be in his power at any time to demand a release and
discharge of the said mortgages on his paying to the said trustees or
their foresaids, or by depositing in the Bank of England in their names,
the sum of £13,000 as a sufiScioat sum to meet the above obligations for
payment of the said annuity of i 1,200 and the sum of £5,000 to account
of the children's provision, and On such payment or consignation, the.said
trustees and their foresaids shall be bound to execute a release or discharge of the said mortgage, but at the expense of the said John Paterson
For which causes, anid on the other part, the said MaVizza Bowie,
.
.
with consent aforesaid, covenants and agrees, for herseU' ami her heh's,
executors, and administrators, and binds and obliges herself and tliem to
assiyii, convey, and make over to and iu favour of tile said John Paiersoii
.

.

lOS
and

hia foresaids, all and every her whole goods, gear, chattels, and
her whole estate, real and personal, which she has now or may hereafter
be3ome possessed of. for his and their own absolute property and
behoof, &c.

This day (February 9) tbo Court took the evidence of Mr,
Paterson, aubstantiaUy bearing out the facts set forth iu the
declaration, and also of Mr. Fischer, of the Deeds Registry
OflSce, as to the manner in which the bond of August, 1863,
had been registered.
Porter for plaintiffs (with him Buchanan) : The Placaat
of C. V, 1540, which will be relied on on the other side,
The marriage here is not a
does not apply to this case.
colonial, but an English marriage, and the settlement is
English. P.'s domicile was London, and his wife's domicile
either Bath or Edinburgh. The marriage settlement, therehaving been made in
fore, is to be tried by liUglish law,
England, the locus contractus and the loc?is domicilii.
(Story, Conflict of Laws, sections 276 and 277a.) And this,
although immovables be situated elsewhere than at the locus
contraetuB. ( Voet 23, 4, 4, in fin. " in quaestione autemr ) In
England this settlement would have been good even if -post-

—

—

P. was then worth £100,000 and upward above

nuptial.

the world, and none of his present creditors were creditors
of his when the settlement was made (1 Burge Comm., 558,
and the cases there cited.) Ante-nuptial settlements, differing from post-nuptial, are in England good, unless the wife
be a participator in fraud on the husband's part. ( Shelford^s
Bankr. Prac, Srd Ed., 299.) [Griffith, A.-G,, admitted this
Here there could be no fraud,
to be the law of England.]
[Griffith, A.-G., admitted P.'s solsince P. was solvent.
vency at the date of the settlement.] By the law of England,
the settlement created a debt due by P. to the trustees, and
that debt is a good debt everywhere. The fact of insolvency
at the Cape cannot destroy the validity of a debt duly
constituted in England, for the concursus creditorum is
regulated by the law of the debtor's domicile, not by the law
of the forum. ( Voet. 20, 4, 11.) Where no place of payment is stipulated, the place of payment is the domicile
( Chitty on Bills, IQth Ed., 248. Leyser.
of the creditor.
Huber Preekcf.
Med. ad Pand , Specimen 528, sec. 10.
The trustees in England are the creditors, and
46, 3, 7.)
is therefore the lex domicilii, contractus, et
It will be said that the English settlement is
This is
not registered in the Deeds Registry of the Cape.
far from clear, seeing that it is described in an'l antiexed to
the registration of the special hypothec for £13,000. But
as no tacit hypothec is claimed, the question of registra-

English law
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good.

creating it is, perhaps, informal, but no colonial
law prevents a husband from granting a mortgage to his
wife,— more especially a mortgage incorporating, as this
does, the marriage settlement which explains its nature and
In legal effect this mortgage may be well regarded
force.
as made to the trustees, and we pray, in our declaration, that
she may, if necessary, be declared free to cede it^ to the
But the mortgage point is not of practical importtrustees.

The deed

ance, since the trustees will be paid if ranked not as
Upon the whole, tlus settlepreferent, but as concurrent.
ment being an English settlement, the Placaat of 6th October,
1540, does not affect it. Whether the Placaat was ever in
force

in this Colony

may become

obsolete.

doubtful, and, by our law, laws
The Placaat was, no doubt, cited by

is

[For a report of this case,
the Court in Chiappini's case.
As Mrs. Chiappini had married in commuvidt Appendix.]
nity, except as to some furniture, she was bound for the
debt incurred by her husband, just as if nothing had been
excluded from community, and the application of the Placaat
of 1540, which was Qot referred to at the Bar, was merely
obiter.
The judgment rests upon other grounds. It is
submitted that this Placaat is obsolete in this Colony, and it
was, in fact, ajudged to be so in Dyason vs. Ruthven,
March, 1860, which case, decided in this Court after
Chiappini's case, set aside the provisions of this Placaat
regarding usury.
Sections 2, 3, 4, and 5 of this Placaat all
treat of bankrupts, as well as section 6, which is relied on on
the other side, and these sections will be admitted not to be
law.
(These were read from translations.)
Section 8,
which related to usury, was, in Dyason vs. Ruthven, held not
to have been introduced into this Colony.
It is to be borne
in mind that in 1540, ante-nuptial contracts might be made
simply by word of mouth. ( Voet, 23, 4, 2.) Abuses might
therefore arise.
But in this Colony ante-nuptial contracts
are written, notarial, and registered, and the abuses that
called forth the Placaat of 1540 cannot exist.
The language
of the 6 th section of the Placaat is loose and general. But it
contemplates two elements as concurring in the transactions
which it aims at, namely, gratuitousness and fraud upon
creditors.
The Placaat. treats of ^fts bestowed, not debts
created.

The Morgen-gave and Dmiarie

are described
Thes. 258 and 259.
And the Regisgdeerde Observaiien, Ft. 2, p. 110 (translation read), shows
clearly that the Placaat was levelled against fraudulent
merchants, insolvent at the time, when, perhaps after
marriage, they settled large " douarien " upon their wives
and children. The Placaat, if held applicable to marriages

by Van der

Keessel,

;
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men

of property, who make moderate provision for
wives and families, and whom the chances of business, at, perhaps, a very remote period, render insolvent,
is not conformable either to the usage of other countries or
to sound policy.
Had Paterson made such a settlement as
this upon a mistress or her children, in consideration of
past cohabitation, it would have been unimpeachable by
creditors.
No case can be. produced in which the Flacaat
has been applied to an ante-nuptial contract like the present.
Paterson covenants with trustees for his wife and children,
and his wife, on the other side, covenants to give up to her
husband all property that may come to her. If marriage
were not itself a valuable consideration, this covenant of the
wife would be such.
claim, therefore, to be entitled to a
preference for the £13,000 secured by the registered special
mortgage, and to be concurrent creditors for the remainder
of our debt ; or, if the Court be against us as to the validity
of the special mortgage, then to be concurrent creditors for
the whole of our demand.
Griffith, A.-G., for defendants (with himZ>e Villiers):
It is conceded that if the domicile of Mr. Paterson were
English, his wife's English, the concursus creditorum English,
and the property English, this action could not have arisen
but in such case under no possible circumstances could a
claim be made on the bond, because the status of the parties
is governed by the law of domicile, and therefore a wife in
England, having no separate status herself, has no action In
law or equity. If an action on the bond is alleged, then
plaintiffs must abandon the English domicile and marriage,
for both cannot co-exist or be alternately founded on as in
It is clear on the evidence Paterson
the argument contra.
had acquired a Cape domicile. The question then is, did he
ever abandon that domicile? and there is no clear evidence,
He enlarged his
from his acts, that he did so abandon it.
business on the death of his partner, Kemp, and boughtlanded
Moreover, Mrs. P. was made aware, by the cirproperty.
cumstance that in the settlement there was an express stipulation for a bond on Cape property, that her intended husband was a Cape merchant carrying on a Cape trade. The
bankruptcy here was a Cape bankruptcy, and the concursus creditorum must be governed by Cape law, according to the rules of the Cape forum, and by the Cape
lex rei titce.
(Story's Confiict of Laws, sec. 323, 325c,
Goldsmid vs. Cazenove, 7 H,
325rf, 325/, 325A, 423a.
again, the bond, being to
Then,
786-7.)
L.
Bep.,
/»/>.
of
Mrs. P., and not to the trustees of tibe settlement, is invalid if
her status is that of an English wife ; it is also no satisfaction
of the covenant la the settlement, and do^s not discharge P.

of

their

We
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It
from that settlement nor secure his wife and children.
would be no answer to the trustees in an action by them for
performance of the stipulation in the settlement and is none
If not
in an action against them by the cestui-qve trusts.
in satisfaction of the covenant it is a donation between spouses^
which ia bad here as well as in England. In order to render
this bond a satisfaction of the covenant in the settlement,
there must at least have been an election by the trustees of
the settlement to accept it as such, and there ia no evidence
of such ratification beyond the mere fact that they have
brought this action. Such an election it is too late to make
for the first time after the insolvency of Paterson.
The
obvious effect of such a bond as this would be to enable
Paterson, while pretending to comply with the conditions of
the settlementj in reality to have the entire use of the property, as if no bond were on it, by and through his wife s
name ; for the. Registrar must, on an order or consent of Mrs.
Paterson, cancel, the bond at any time when so required,
and Paterson could easily obtain his wife's name, though

perhaps those of the trustees, at any time.
As
for the position that the law of the situs
must prevail, and that the law of England will not interfere to prevent, e.y., sales abroad when the law of the situs
is different and prohibitory, he cited Waterhouse andStansj^eld,9th Bare, 23^, cum lOth Hare, 254.
He next relied
strongly on Chiappini'a case decided in this Court [vide
Appendix], and on the construction tiben given by the Court
to the Placaat of C. V, 1540, section 6, which Placaat and
decision he proceeded to show covered the present case.
Remedies on contracts are to be administered by the modes
of the forum, both in form and substance. (Le Roux v.
Brown, 12 Com., B. Rep., 801.) He was proceeding to
calculate the present value of the annuity when stopped by
not

authorities

the Court's intimation that that would be better ascertained
after the decision of the general principles of
the ca^e.
As to the claim in reconvention, he finally argued
that the remittance of £7,000 by Paterson to his co-trustee

On a reference,

was

collusive,

De

and cut down by the Insolvent Ordinance.

VUliers followed on the same side, and cited Burton's
Cape Insolvent Law, p,
V. d. K., Th. 258 and 262
Grotius, 2, 12, 17; Mattheus de Auctionibus,
1, 11, 42;
Voet, 24, 3, 26, and 23, 4, 52, V. d. Linden,
p. 75; Regisgekerde Observatien 2, 110; Smith on Contracts,
p. 79,
Story's Confi. of Laws, 423 b.

1^;

Porter, in rej)ly, cited

^2-Sf;

Voet, I, 8, 27,

Cttr. adv, vult.

Storyh Confl. of Laws, A2Ze and

and 20,

4, 38.
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Bgll, C.J. The plaintiffs are trustees under a marnage
settlement drawn in Scotland, but executed in England, by

^'l"-

1

March

12.

:

^NMri^Be*

Faterson, described as of the City of London, merchant, and l^istt"^'..
Marizza Bowie, described as spinster, residing at Bath ; and ^i'*",^^^
the case has this peculiarity in it, that Patex'son is himself in iiu(^vency
one of the trustees. The plaintiffs have brought the action
in order lo try their right under the settlement as against
the creditors of Paterson in this Colony.
Originally the
trustees, four in number, were Henry Thurburn, James
McDougal, Anthony Macrae, and John Paterson, the
husband..
McDougal and Macrae are both dead, and now
the only trustees are Thurburn and Paterson, the husband.
By the settlement, Paterson undertook to secure his widow,
should the wife prove to be such, in an annuity of £1^200 a
year, and the children of the marriage in a provision of
£10,000 ; and he further undertook to secure the payment of
the annnity, and at least a moiety of the £10,000, by hypotbecatifag to the trustees certain fixed property situated in Port
Elizabeth, under a stipulation that hemight release the property from the hypothecation by paying to the trustees, oi
by depositing in the Bank of Ehiglaoid, in their namesj the
sum of £13,000. Paterson was by birth a Scotchman. He
eame into this Colony in the year 1842t In the year 1849
he began a general business on his own account. In the
same year he married a Miss Kemp, by whom he had five
Diiring the subsistence
children, born within the Colony.
of this marriage he took Kemp, the brother of his wife, into
In 1858, Mrs. Paterson died. In
business as a partner.
1869, Paterson left the Colony for the purpose of residing in
London, leaving his partner, Kemp, to conduct the business
at Port Elizabeth, he himself attending to the interests of
the business in London, where he had an office for that
purpose. In London Paterson rented a house and furnished
all the rights and performed all the duties
it, and exercised
of a resident inhabitant. In 1862, Kemp died. In January,
1863, Paterson married a second tim«, having previoosly
executed the deed of settlement out of which this case hsu*
arisen. Thereafter Paterson returned to the Colony, resolved
either to wind up the Port Elizabeth businesSi or to continue
it if he could find suitable means for so doing. On his arrival
a< Port, Elizabeth he found that Vardy, who had been a
derk ot the firm under Kemp, was STiffieiently trustwortiiy
to induce him to continue the business by taking Vardy
Vardy had no capital Paterson had
into partnership.
£30,000 in the business and Kemp had had £25,000. Pater-
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March

Kemp's £25,000, left his own £30,000, and
£10,000. Having made this arrangement. Paterson returned to London. But, passing through Cape Town
on his way to London, he put upon the register here a deed
This deed
of hypothecation, dated 20th August, 1863.
recited that by a marriage settlement between him and his
wife it was stipulated that " certain provisions and payments
therein referred to should be secured to the said Marizza
Bowie, as will appear on reference to the copy of said
deed filed in this oflUce with the counterpart hereof."
After
this recital, the deed proceeded : " Now, in fulfilment of
son paid out
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said conditions, and for the better securing the payments of
the sums of money agreed upon to be paid at the time and
places stated and referred to in said deed," Paterson mortgaged, pledged, and hypothecated certain specified real property in Port Elizabeth "for the sum of £13,000 sterling,
which the appearer acknowledges himself to be indebted to
the said Marizza Bowie under the conditions of the said
deed aforesaid."
Having put this deed upon the record on
the 20th August, 1863, the day of its date, Paterson proceeded on his way to London, where he remained until the
year 1865. In November, 1865, he returned to Port Elizabeth in consequence of pecuniary difficulties connected with
the business there, which had been communicated to him by
Vardy. He found that Vardy had, under a power of attorney
which he had given him, taken his (Paterson's) personal
property and applied it to payment of the company debts,
and had thereby paid off the greater number of the creditors,
leaving only two banks creditors for large sums, and a few
other creditors for comparatively small amounts.
While in
Port Elizabeth, Paterson applied to the trustees of his marriage settlement in England for liberty to cancel the deed of
hypothecation.
He seems to have done so on the supposition
that the trustees could control him in this respect, and possibly in ignorance that, from the form of the deed, he and
his wife were the only parties directly or expressly interested
in it.
The trustees, apparently in the same ignorance
as to the form of the deed, and under the idea that
they were the creditors in it, refused to allow Paterson to cancel the deed unless he remitted them the full
sum of £13,000, which the deed was intended to secure.
In consequence, Paterson made strenuous efforts to comply
with this demand of the trustees. In February, 1866,
he borrowed £4,000 by mortgage of his property not embraced
by the deed of hypothecation.
This sum he remitted to the
muatees immediately. In September, 1886, he had sold the
property hypothecated, together with some other property,
to Joseph.
The proceeds of that other property was £3,800.

.
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Of

thia

sum

he remitted

£3,000

to

the trustees in April,

1866 ; but the sale to Joseph as regarded the property
covered by the deed of hypothecation went off by reason of
the refusal of the trustees to allow Paterson to cancel that
deed, unless upon the payment of the full sum of £13,000,
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cation, with his creditors in Port Elizabeth on the subject, m Insoli^ency
until after the remittances had left the Colony.
In consequence of this, or for some other reason, which is immaterial,
the creditors in Port Elizabeth procured a compulsory sequestration of Pateraon's estate in the month of February, 1867.
Under the sequestration, the trustees of the marriage stttlement, giving credit for £7,000, claimed to be ranked as
preferent creditors for £13,000 and concurrent creditors for
£4,000, stating themselves to be creditors in all for £ 17,000.
This claim was- allowed to be ranked upon the estate, but
afterwards, upon an application to this Court, the ranking
was ordered to be expunged, and the trustees were allowed
to bring the action which is now before the Court for judgment. In their declaration, the plaintiffs allege that the deed
of hypothecation was for " only the estimated value of the
life annuity aforesaid, and not for any part of the sum of
£10,000 sterling aforesaid," and the prayer of the declaration is, that their proof of debt may be restored, that they
may be declared to be preferent creditors by virtue of the
deed of hypothecation for £13,000, part of the £17,000, and
concurrent creditors for the residue, or £4,000 ; or otherwise,
that Mrs. Paterson may be declared to be at liberty, as a
trustee for the plaintiffs, to prove in preference upon the
deed of hypothecation for the £13,000, and the plaintiffs to
prove as concurrent creditors for the £4,000. There seems
to be a mistake of £1,000 in these figures, for if £13,000 be
be the value of the annuity, as is assumed by the declaration,
and £10,('00 be the provision for the children, these make

as before observed.

together £23,000, and as £7,000 have been received, it
would seem that the balance is £1(5,000, and not £17,000.
The first question,, then, submitted to the Court for judgment
was, whether these trustees of an English settlement, which
has never been registered within the Colony, had a preferent
claim upon the estate of Paterson for the moneys covered by
the settlement. It was at first argued that the settlement had,
in fact, been registered by virtue of the reference to it in the
deed of hypothecation, and its annexation to that deed, both
being thus, in fact, upon the record, as it was argued, and therefore that the plaintiffs hada hypothec for satisfaction of the provisions of the settlement ; but the ground of registration was
altimately abandoned, and need not further be considered.

;
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and thuB the question of any preferent right by -virtue of the
document was
Bettleroent standing by itself as a registered
Much anxious argument
disposed of against the plaintiffs.
was addressed to the Court as to the rights which the statui
as to the
of marriage gives, as to the law of domicile, and
that
showing
of
the
view
with
contract,
law of the place of
hie reguthe rights of the parties in the present case were to
place,
took
marriage
the
where
lated by the law of England,
and
where
domiciled,
have
been
to
said
was
Paterson
where
and
the marriage settlement was said to have been framed
necesis
not
it
case,
of
the
I
take
view
in
th*
executed ; but,
It may be conceded
sary to consider any of these matters.
spouses, so far as
the
to
will
give
marriage
of
that the statis
r^arde them individually, the same rights all the world over
but with this qualification, that the rights claimed do not
conflict with the rights of third parties according to the
positive law of the country in which the claim is asserted.
It may be conceded that Paterson's domicile was in England,
and that he was entitled to make such a settlement upon his
wife and children as the law of England would sanction, and
that that law would have sanctioned this particular settletlie concession must be with this qualification, that
the settlement does not conflict with the positive law of this
Colony, where the claims under the settlement are asserted.
It may also be further conceded that England being the place
where the eontjract was executed, the law of England should
but that concession
determine the rights of the parties to it
also must be with the qualification that the rights do not con-

ment but
;

-,

with the j)ositive law of this Colony. The argument
different heads was sound in principle, but
erroneous in application. If the question for the Court to
decide had been in regard to the relative rights of Mr. and
Mi's. Paterson under the settlement and those who, with
tliem, took their rights under and by virtue of the settlement,
the argximent for the plaintiffs might have been sound. It is
to questions of this kind that the authorities referred to by
the plaintiffs apply, especially sees. 276 and *276a of
Story^s Conflict of Laws, and the case of Anstrutber vsi Adore,
2 Mil. and K., 513, there referred to. The qaestion for the
decision of the Court, however, is of a totally different nature.
It is in regard t» the right of the plaintiffs, as representing
Mr. and Mxb. Paterson and their children under the trusts
of the settlement, in competition with the creditors of Paterson, who claim indeperdently of, and in opposition to, the
It
settlement, and under the positive law of the Colony.
would take too inuch time and space to go though all the
flict

upon these

oommeritarres upon this subject ; but, in my opinion, what
Story, in sec. 325A, states to be the result of the doctriEC
:

Ill

of Eodenburg seems to me to be the result of all the besi
authorities on the subject, and that is, that the proper forum
to decide questions of priorities and preferences of creditors
is the place of the domicile of the debtor
that the law of
that place, and not the law of the place of the contract, is to
govern in all such cases in respect to movables situated in
the place of the domicile, but as to movables situated elsewhere, as well as to immovables, the law rei sitm is to govern.
The latter part of this doctrine is, in fact, recognized by
Lord Ellenborough in Potter vs. Brdion, 5 East. 124, and is
more distinctly recognized by Kent in his Commentaries^
where he says that when the lex loci contractus and the lex
fori come in direct collision, the comity of nations must yield
to the positive law of the land.
In tali con/lictu magis eat ut
jus. nostrum quam Jus alienum ^eroemus.
And Burge in his
Commentaries states the matter thus r " No State is bound
to admit a foreign law, even for the purpose of a contract
receiving effect, when that law would contravene its own
positive laws, institutions, or policy, or when it would prejudice
the rights of its own subjects."
In my opinion, therefore,
the law of this Colony, where both movables and immovables
are situated, is to decide how far the rights of third parties
ar« to be affected by this English settlement.
The Placaat
of Charles V, of the 4th October, 1540, says in its 6th section,
" Whereas many merchants take upon themselves to constitute in favour of their wives large dowers and exces^ve
gifts and benefits in their property, as well in consideration
of marriage as to secure their property with their aforesaid
wives and children, and afterwards are found to become
insufficient to pay and content their creditors, and wish to
hkve their wives and widows preferred before all creditors,
to the great injury of the course of commerce,^- we will and
ordain that the aforesaid wives who henceforth shall contract
marriage with merchants shall not he entitled to pretend to
have to receive any dower or any other benefit on the property of their husbands or to take part and share in the
acquisitions made stante matrimonio by the husbands, even in
caaes where property has been actually inlierited or borrowed
for the purpose, until such time as all the creditors ot their
aforesaid husbands sball be paid and satisfied, and whom we
will, in respect hereof, to be preferred before the aforesaid
wires and widows, saving to the latter their right of preference as tJie same is competent to them, by reason of their
marriage portion brought by them into the marriage or obtained by them through gift or succession from their friiends
and relations." That Placaat, it was argued, was obsolete
and inconsistent with the progress which society had made
in such matters
but Van iter Keessel ( Theses 258) refers to
R
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the Placaat as an authority for stating that the morgen-gave is
not acquired until after creditors have been paid, although,
according to its nature, it ought to be gi ven on the first morning
after marriage, thereby clearly recognizing the PJacaat as
existing law ; and in the Trustees of South African Bank vs.
Chiappini, decided in this Court in 1856, the Placaat was
recognized as subsisting law within the Colony, so that even
if I concurred in the description of the Placaat given from
But, in
the Bar, I should not feel at liberty to disi-egard it.
my opinion, it is a law foun<led or. sound, wholesome principle, well suited to a commercial community such as this,

which ought to receive

full effect

;

and no better

illustration

It seems that"
of that could be given than the present case.
Paterson, after being not much longer than ten years in
business, had, in some unaccountable way, realized a fortune
so large as £120,000, yielding him, independently of his conAs to his
tinuing business, an income of £7,000 a year.
solvency, therefore, at the time he entered into his marriage
settlement there can be no question, if that were in question,
Mot content with such an ample fortune, made
as it is not.
out of nothing, his appetite for money growing with increase
of that it fed on, he resolved to continue the course of speculation, or however it was that he had realized so ample a
iortune, taking the precaution, however, previously to
secure out of ^at fortune ample provisions for his new wife
and new family, to secure them from the hazard to which
he was about to expose the remainder of his fortune, and
with it the money of other persons, with whom he contemplated prosecuting his speculations, not, however, be it
observed, by withdrawing from his own coffers and vesting
in trustees the funds to constitute these provisions, but by
giving a mere covenant to make the provisions. Giving
effect to this Placaat of 1540, the result, in my opinion, is
that the trustees of this settlement are not entitled by virtue
of the settlement standing alone to be ranked upon the
estate of Paterson, either preferently or concurrently, for
any part of the value of the widow's annuity, until after all
the creditors of Paterson shall have been paid their debts in
full.
In other words, the rights of the trustees under the
marriage settlement must be postponed till all the creditors
of Paterson have been paid their debts in full.
The next
question for consideration must be said to be two-fold, first,
whether the plaintiffs have a preferent right by virtue of the
deed of hypothecation ; and secondly, whether, if the form
of that deed should prevent this being done directly, it may
not be done by the singular process of converting Mrs.
Paterson, in whose favour the deed of hypothecation is made,
and who is one of the cestuique trusts of the settlement, inlo

—

—
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a trustee for the trustees of that settlement. In truth, the
i«69.
'"" j?'
first of these questions is so far disposed of by what I have
already Bajd as to the efifect of the Placgat, for I apprehend
Mmh%'.
that, even if the deed of hypothecation had been what it is
not, a valid, effectual deed in itself, it could not stand In the
MMri*"'
way of the creditors of Paterson ; but any right which it Trast™^"!
might have given, whether to Mrs. Paterson or to the trustees ^•})!^^°^''
of the settlement for Mrs. Paterson, must, in obedience to u insolvency
the Placaat, have been postponed to the rights of Peterson's
creditors.
But I may observe, though the observation will
not affect the result, that if the deed of hypothecation had
been a valid instrument, creating a hypothec on the real
property of Paterson, it might have been arguable that that
hypothec would be, or ought to be, made av^able to the
children of the marriage to the extent of five thirteenths of
the amount which it was intended to secure namely,
£13,000 ; for although the declaration alleges that the deed
of hypothecation was "for only the estimated value of the
life annuity, and not for any part of the £10,000 " settled
upon the children ; and although the deed of hypothecation
states that it is given "for the sum of £13,000, which the
appearer acknowledges himself to be indebted to the said
Marizza Bowie;" yet, by the marriage settlement, £13,000
was the sum which Paterson was to give security for for
payment of the life annuity to the widow, and of one half of
the £10,000 provided for the children, and upon the payment of which, or a deposit of it in the Bank of England,
Paterson was to be entitled to ask for a cancellation of the
hypothecation. I understand, therefore, if that deed of
hypothecation could be dealt with as a valid instrument,
effectual to create an hypothecation, that on a proper application for the purpose, and with the proper parties before
the Court, the rights under it would bo separable in the
proportion of eight thirteenths, or £8,000^ as the value of
the life annuity, and of five thirteenths, or £5,000, the half
of the £10,000 provided for the children. But it is not.

—

—

necessary to follow this further; because, in

my

opinion, the

deed of hypothecation is an entire nullity, and could receive
no effect even if the Placaat of 1540 did not stand in the
way of the plaintiffs. At the time that this deed of hypothecation was executed, the grantor and the grantee stood in
It was not posrelation to each other as husband and wife.
sible, therefore, for Paterson, the husband, to give this
hypothecation to his wife, which cannot be regarded in any
It is
other light than as a donatio inter virum et uxorem.
given to the wife "for the sura of £13,000, which the
appearer acknowledges himself to be indebted to the said
Marizza Bowie," hut there \a no evidence whatever thdt he

.
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was indebted to his wife in such suoa, or any other sum, if
the truth of that statement would have saved the deed from
the challenge of nullity ; nor can it be said to have been
^ven in satisfaction of a covenant made antecedently to
There is, no doubt, a reference in the deed to the
marriage.
marriage settlement and to "certain provisions and payments therein referred to, to be secured to the said Marizza
Bowie," but on reference to the settlement there are nb provisions or payments to be secured to the wife ; the security
is to be to the trustees of the settlement, not of £13,000 to
be held for Mrs. Paterson, but of £13,000 as the estimated
vdue of the life annuity to the widow, and of £6,000, the
ascertained amount of half the proTrision of £10,000 to the
The declaration prays that the trustees may be
children.
declared preferent creditors upon the estate of Paterson by
virtue of thiis deed of hypothecation, but it is obviously impossible that this prayer can be granted in' the absence of
Mrs. Paterson, who ex figura verborum is the creditor In the
deed.
It cannot even be said that the. deed is substantially
the performance of the covenant of Paterson with the trustees in the marriage settlement. In an action by the trustees
ag^st Paterson for performance of that covenant, this deed
could form no answer to the action; it is not even in the
terms of the covenant as to what it obliges Paterson to perform, nor does it contain mention even of the trustees in
whose favour the covenant was conceived. Undoubtedly,
there are expressions in the deed of hypothecation which
connect it with the marriage settlement, and suggest the
notion that in granting the hypothecation Paterson might
have had the idea that he was performing the covenant
in the marriage settlement which bound him to give
a mortgage for the .said annuity of £1,2.00, and pixmsion
of £10,000, to the extent of £6,000 in favour of the
trustees of the settlement ; though it is difficult to ponceive
how he could have formed the idea thut he was doing so by
giving to his wife a security for payment to her of the
entire sum of £13,000 as owing to her under the stittletnentTf the Placaat of 1540 had. not postponed the right of
the trustees to those of the creditors of Paterson, it might
perhaps have been necessary to have allowed the trustees
an opportunity of putting themselves irt a position to claim
the benefit of this deed of 'hypothecation, and it may at a
future time be necessary to do so should Paterson^ ereditois
be paid in full, as we were told was likely to be the case;
for I cannot doubt that if a proper application were before
the Court for that purpose it would find its way to makii^
the deed of hypothecation what it ought to have been, and
possibly was intended to be, viz., a deed by Paterson. in
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favour of the trustees* of rtie settlement.
It will be thfduty of the Court, hovrevisp, to direct aach aa intimation
to be given to the keeper of the register as will prevent
Paterson, through the agen<5y of his wife, dealing; with the
hypothecation in such a way as to defeat the intQresta ef
the tnistoes of the settleraenty should it on the £nal wind
ing up of Paterson'fe estate be found to be of any vshio.
The provjstoa of £10,000 for the children made by the
marriage settlement stands in a different position from the
provisitm of an annuity for the widow.
Provisionr. to
cliitdren are nofstnick at by the Placaat,
at lea&t, in sue!),
terms as would, ia ray opinioii, warrant the Com-t in gieing
this effect toi it.
No doubt in the preamble of the section
the mischief t& be remedied is stated to be that merchaota
make " excessive gifts, as well in consideration of njarnage
as to secure their property witli their' aforesaid wives and
children ; " btit, in the language providing remedy for the
evil, the
word " children " is dropped, " and wives and
widows" are the only persons who are denied the benefit of
the excessive gifts of the husband. Possibly the Legislature
may have intended to prevent excessive gifts to children
as well as to widows, but the language used has not done
so.
With regard to the remittances of £4,000 arid £3,00<1
made by Paterson from Port Elizabeth to the plaintiffs, the
trustees of the settlement, the facts of the case establish
conoiusivsJy that they were an illegal preference of them
over the other oreditors of Paterson. The advances were
made at a time when Paterson's circumstances were such as
made sequestration of his estate imminent, and neceasarily ic
his contemplation, according to the decisions of this Court,
arid wife the intention not only of securing payment to the
trustees of £7,000, but as an inducement to them to enable
him to make them a further payment of £6^000 as the proceeds
These paymonts are struck at by the
of the sale to Joseph.
first branch of the eighty-fourth sectioa of tho Insolvent
Ordinance mentioned, and therefore,. in terras of the section-,,
they must be " declared to be null and void,'' which is all that
the section says.
It was strongly argued for the defendants
that this remittance by Paterson, who was both debtor and
creditor, was to be taken to have been made through a
" collusive arrangement, mutual understanding, or common
consent " between creditor and in.solvent in the eighty-eighth
section of the Insolvent Ordinance, and therefore that, under
the provisions of that section,, the plaintiffs should be declared
to have wholly forfeited ikf £7,000 ; but the eighty-eighth
section only gives this forfeiture in every case in which a
person shall, by virtuaof the eighty-fourth section, be obliged
io repay, for the benefit of the insolvent estate, any payinrnt.
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as having been an undue preference ; whereas the eightyfourth section merely declares that the payment shall be null
and void, without saying more. 1 cannot say that, considering the highly penal character of the eighty-eighth section, 1
feel at liberty to visit upon the trustees of the settlement,
and through them upon the children of the marriage, the
I think it is
effect which it would give to Paterson's act.
only fair to look upon Paterson, when making this remittance,
as in his individual capacity, and not as a trustee, but, on the
If this be done, there
contrary, as opposed to the trustees.
is no evidence that his co-trustee had any "collusive arrangement, mutual understanding, or common consent " with him.
The evidence goes no further than that he refused to release the
hypothecation, unless on payment of the full £13,000, There
is no evidence that he knew where the £4,000 or the £3,000
came from.
opinion then is, that the effect of the
Placaat of 1640 is to postpone the claims of the trustees
on behalf of Mrs. Paterson till all the creditors of Paterson
shall have been paid ;
that the deed of hypothecation is a
nullity in itself, and on that ground, independently of the
Placaat, cannot give any right to the plaintiffi), the trustees
of the settlement, to claim upon Paterson's estate ; that the
trustees, on behalf of the children of the marriage, are
entitled to rank as concurrent creditors upon Paterson's
estate for some part of the £10,000 ;
that the remittance
of £7,000 fey Paterson to the trustees was done in contemplation of sequestration, and with an inteation to prefer the
trustees before his other creditors, and therefore, in terms of
the eighty-fourth section of the Insolvent Ordinance, should
be declared to be an undue preference, and to be null and void
that this remittance was made by Paterson in ^§charge
pro tento of the £13,000 secured to Mrs. Paterson
by the
deed of hypothecation, and that that £13,000 was in truth
the estimated value of the widow's life annuity, together
with£5,000,thehalf of the£10,000 provided for the children
—that the amount of the ranking of the trustees in respect
to the £10,000 must depend upon what is to be done in
regard to this £7,000, as to which parties ought
to be
*
heard.

My

—

—

—

—

Dentssen, J.: The plaintiffs in this case are the
surviving trustees under a marriage settlement
made in
London
January, 1863, by John Paterson, in favour of
and in consideration of marriage with Marizza
Bowie, his
^esent wife, and of the children to be born of that
marriage.
J.ie detendants are the trustees under
the insolvency of the
said John Paterson, which occurred
in this Colony in February, 1867.
John Paterson was a merchant, who had carried
on a very successful bueinesa in Port
Elizabeth, and had

m
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acquired property of very considerable value at that place.
uw.
He left for England in 1859, but continued the business at ^'•,f
Port Elizabeth under the firm of Paterson, Kemp, & Co.,
i-^
Jfirst with one Kemp, and subsequently with one
'^'^IflL"Vardy, as
his partner and manager of the business.
In the deed of
MaSPe"
settlement it was stipulated that for the security of a certain ^
°^stcM*"'
annuity to be enjoyed by his wife, as well as of a certain
fater»on^
sum of £5,000. part of a sum of £10,000, to be divided inT™"w«c,.
amrmgst the children after his death, a certain bond was to
be passed in favour of the trustees under that settlement,
by which certain of his properties in Port Elizabeth were
to be specially hypothecated, giving to Paterson the right to
demand a release and discharge of the said mortgage, upon
payment to the said trustees of the sum of £13,000
as a sufficient sum to meet the above obligations.
In
January, 1863, the marriage took place; and, returning
to the Colony shortly after with his wife, he, in the month
of August, passed a bond according to the laws, and
t;e bre
he Registrar of Deeds of this Colony, In fevour
of his wife, specially hypothecating several of the properties
teionging to him, and situated as above in Port Elizabeth.
To this bond was attached copy of the deed of settlement, which deed, however, was not registered. In August
1863, Paterson left for England; but finding that his
affairs became embarrassed he, in 1865, again returned to
this Colony, and in the following year transmitted to the
trustees under the settlement a sum of £7,000, and applied to
them for a release of certain of the properties of the hypothecation, in order to complete their sale and to enable him to
forward to them a still further amount on account of the
£13,000 secured by the bond. This was refused, and after
that the insolvency took place.
The trustees under the
marriage settlement then proved upon the insolvent estate of
Paterson for a sum of £17,000 (giving credit for the sum of
£7,000 forwarded to them), secured as to the sum of
ill 3,000 by the deed of hypothecation, in respect of which
they clfHm to be preferent, and to be concurrent creditors
This proof was expunged by order
for the sum of £4,000.
of this Court, and it was further ordered that the trustees
under the settletnent should declare against the trustees
uUder the insolvent estate ; and in their declaration the plaintiffs pray that the proof of debt may be restored, that they
may be declared preferent creditors upon and by virtae of
the deed of hypothecation for the sum of £13,000, and concurrent for the sum of £4,000 ; or otherwise that the said
Marizza Paterson may be declared at liberty, as a trustee
for the plaintiffs, to prove in preference for the sum of
Xl.3,000, and the said pJaintiffe to prove as concurrent orediI
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I have not gone more fully
tors for Ihe sum of £4,000,
into the facts of this case, chiefly bacause they have been 8o
fully stated by the Chief .Jjistice, but also because upon the

And first, with referal)ove my judgmeHt has been formed.
ence to the deed of hypothecation of the 20th Augusti 1863,
noil and
it appears to roe the Court cannot avoid declaring it
In it Pateraon declared himself indebted to his wife
void.
in iJie sum of £13,000 for the security of which he specially
hyjiothecates certain of his property in Port Elizabeth. True,
in the bond reference is made to the marriage settlement of
January, 1863, but by that deed a bond was to have been
passed in favour of the trustees, which is not the bond in
question, and the execution tif which bond, notwithstanding
the bond of August, 1863, the trustees bad at any time
thereafter a right to demand. Nothing, indeed, appears upon
the bond in question, as now upon tbe records, to show that
the trustees under the settlement had iicquired any right or
title to the same, and the bond cannot be considered therefore in any other view, in ray opinion, than as conferring
upon the wife, pending marriage, a gift which cannot be
supported in Jaw.
But supposing this bond to have been
passed in iavour of the trustees under the settlement for the
purpose of securing the annuity of the wife, is the preference
now claimed to be conceded to it, to the prejudice of the
creditors under the Insolvency in this country ?
Every hypothecation or privilege upon property is a real right, and its
existence, validity, at priority depends upon the Taws of the
situs or the property so hypothecated; indeed, in all questions regarding an interest in immovable property, the tex
loei rti sita must prevail- ( Voet, Lib. 2, t. 4, Pars Seettnda,
s. 3 and 12 ; also Lib. 20, t. 4, *. 38, in Jine
Surge's Commentaries, V. 2, p. 841 ; Sldrifvn Conflict of Laws, «ec.325.)
The language of marriage settlements must, be interpreted,
says Story, according to the law of tbe place where they are
contracted.
(S. 276.) And in a. 323, referring to a judge
raent of Chief Justice Marshall-^' TAe law
the plae«
v}htre a contract is made ig, ffeneralh^ speakinfft the law of tht
contract Le., the laio by which Ut£ contract is expounded; but
tbe right of jiriorify is intrinsic, it depends on the place where
the property lies, and where the court sits which is to decide tht
cause,"
Story refers to Huber and HerUus as adopting
the same doctrine; also to Rodenburg, who, he saye,
has discussed at large the subject in relation to ihe
privileges, and the priorities
of creditors in cases of tnsohetiey where property, movable or immovabte is situated
in di^rent countries, and is not
sufficient to pay all debts
,•
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lays

(aw
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dmon
sita?
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must

doctrine,

<jo»ern.

as

to

immovables,

Paul Voet expressed

(hat the
the sauiH

—
tl9
doctrine
" Immobilia reguatw tocui-tym statutis, ubi sita;
ettam quoad ea, si de astaamdA hypothecd,
aut de privUeffiis
inter hypothecarios agaiuTt non inspiciendus
erit locus domicilii
vel dehiloris, vel sr^ditmm, veruin
locus itatuti ubi jacenL"

The laws of

Colony having thecefore to determine upon
the prefereEee claimed in case the bond had been pass«d in

Tkat judgment

is founded upon the Pkcaat of Charles V.
had oi good law it ia not for this Court to
determine.
It is aoknowle'^ed by all the autbodtiee on
Boman-Datch law, ai/d in the Re0tsgeherd0 OlmcTvations
an Grotiite it is declared as having removed donbta which
forsaerlj oxisted on the suhject.
According to that l?iaeaat,
and in terms of the judgment afaoire cikisd, ibis claim can

»t is

only be enteitalnedj

th^ertifore, after all

the creditors

in

the

Fateraoa bave been sotisfed
This virtually dieposQs of the prs^er in the declaration as far as the
band is couuerned, but there remains the qaestioc as regards
the claim of ^he children under the marriage settlement. The
bond being null and void, the claim of the children oannot
be foanded upon it.
And inasmnob as the marriage settlement has not been registered in this Colony, no preference,
can be awarded upon it in that rest^Qet nor do the plaintiff
make any •such claim ; but there ia nothiag, in my opinion,
to prevent this claim being ranked ander the insolvent estate
in ooncurrence with other creditors.
The only other
question refers to the payment of £7,000 by Paterson to the
trustee!) under the marriage settlement, as creditors In his
estatfl^ at a time when Paterson well knew he was in embarrassed oireumstances.
This point has been raised upc o the
claim in reconvention by;tthe trustees in the insolvent estate;
and upon the pn'uoiiples laid down by this Court in a number
of oaaes^ I can arrive at no other'' jndgment than that the
pajrment wa» so made, and tbeiefore nnU and void, under
the provision of the eightyfourth SBf^'on of Ordinance Ko.
The eighty-eighth aqolion doee not apply, in my
6, ISid.
opiuion, ae there is no evidence to prove any eoUuatve
arrangement, rantoal understaoding, sr common consent.
Haw to recover the i"7,000 is not for tbe Court ro point out,
nor do I think it neceaeaij; now to insist into any oaloulation
aato how mux>h.of the £.7,000 must be compuiierd es represeating die £d,€{)0 to be secured to the obildcen^ amd how
In nij- indgmeni the
otooh uiersof the annuity of tba wife.
the bond of tbe 20th Aogust, 1863, laani hsa declared jBoll
and voidi the plaintiSk claim upon It dinmisEed, the claim of
children under the marnage settlement admitted as a coniiosolvent eatat,e of
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favour of tbe trustees for the seflurity of the wife's amiuitj,
It is clear hj the deoision of the
Cflurt in South J/rlcan
Bank vs. Chiapj>tm that no such claim can be entertained,
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current debt under the insolvent estate, the amount to be
hereafter ascertained, and any amount which may be found
upon calculation to represent. the annuity of the wife to be
paid to the trustees after the payment.of all debts under the
insolvent estate of Paterson ; and finally that the payment
of £7,000 by Paterson to the trustees under the marriage
settlement be declared an undue preference, and, under the
provisions of the eighty-fourth section of the Insolvent Ordinance, null and void.
DwTEE, J. This is an action brought by the surviving
trustees; of an antenuptial settlement made in contemplation
:

of the marriage then intended to be, and soon after, solemnized between Mr. John Paterson (the settler) and Miss
Marizza Bowie.
Mr. Paterson was then admittedly not
only in solvent circumstances, but his assets were estimated
at some £l 20,000 above his liabilities. At the time of his marriage with Miss Bowie he was resident in London.
He had
a large mercantile establishment at Port Elizabeth, which was
managed by his partner ; and although it has been contended
by the learned counsel for the defendants that Paterson's
domicile was in this Colony, it is quite clear that he never
did any act to fix his domicile here, that he nevfer showed
any intention exuere patriam, and that he therefore never
lost his original domicile.
I refer to this because it has
been argued at some length ; but in the view that I take of
the law bearing upon this case, the question becomes immaterial.
An important decision on the law of domicile and
the lex loci contractus will be fotmd in the case of Pappe vs
Home and others (Menzies, 212), and does not admit of there
being any doubt upon these two points. The marriage settlement contains the provision in lieu of dower usual in English
settlements, and declares « that such provision shall be
accepted as in full of all legal claims which his wife might
have against the settler or his estate in any manner of way."
These words, construed according to the Ux loci contractiis
(i.e., England^, as well as to the law of this
Colony, woold
deprive the wife of any right to a community of goods with
her husband, and the marriage, therefore, was a marriage
out of community : a point, as it appears to me, of very
great
importance when we come to consider the validity of the
deed of hypothecation. It has been very properly
conceded
by the learned counsel for the defendants that this antenuptid contract would be valid in England against the
creditors of Paterson, and that it would be equally
valid here but
forthePlaeaatof 1540 ; subject, however, to the objections as
to the form of the hypothecation and the want
of registration.
As to the Placaat of 1640, I am of opinion that it never waa
more than declaratory of the then existing law in
Holland,

1J2I

and applied onlv to settlements made by traders in a state of
insolvency.
The different sections of the Placaat, when read
together, seem to lead to this conclusion ; and in the passages
from De Groot, cited by the learned counsel for the plaintiffs,
the commentator says that "insolvents may not make antenuptial contracts to the prejudice of their creditors," and that
" the point is so settled by the Placaat of 1540.'* It is quito,
clear from the words of this learned author that his view of
the then law was that the Placaat referred to persons insolvent at the date of the settlement, and not to subsequent
insolveno;^.
The law in Holland was then, as it is now both
here and in England, that a person in debt could not make a
settlement on his wife and children of the marriage by antenuptial, and a fortiori, by post-nuptial settlement, which
•would have the effect of defeating existing creditors ; a law
founded upon the simple principles of justice that the property is already tacitly pledged to such creditors, and that to
give such a contract a prefereince would be to defeat and
invalidate snch pledge.
The preamble, also, of the Placaat
seems to lead to this interpretation as the correct one; and
upon this point I am of opinion that the Placaat of 1540 in
no way interferes with the validity of the settlement in question.
But assuming, for the sake of argument, that the
Placaat must be interpreted according to the view taken by
the rest of the Court, we must then mquire if such Placaat
is law in this Cofony.
In Marek. 1860, the case of Dyason
vs. Ruthven was tried in this Court before the lato Chief

William Hodges, JustlceH Bell, Cloete, and
Watermeyer. The question at issue was, whether merchants
might stipulate foi^ interest at the rate of twelve per cent, per
annum. The Court were unanimous in deciding that there
was no law in this Colony restricting the rate of interest to
six per cent., notwithstanding the 9th Article of this very
Placaat.
And it was further held that the Placaat of 1540
had become totally obsolete by non-observance for upwards
of 250 years. Unfortunately, the report, which is from the
Monitor newspaper (there being then no authentic reports),
does not clearly state whether the learned Judges meant only
to decide that the 9tli section—then under discussion— of the
Placaat wa» not law, but I must assume that to be so;
because, in ChiappinVs case, two out of the four Judges
before whom the former case was tried have since recognized
that portion of the Placaat referring to marriage settlements.
But in ChiappinVs case the attention of those learned Judges
was not called to the case of Dyason vs. Ruthven, nor was
any question raised at the Bar as to the Placaat of 1540;,
nor did the decision in that case, which was a marriage
(to some extent) in community) at all depend upon tJie
Justice, Sir
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the hypothec
Placaat, the decision being upon the ground that
another oisis
(which
community
being to a wife married in
the
tinction here) was invalid ; the Court then, also, noticing
oi
opinion of some of the Dutch, jurists, that the Placaat
there
that,
opinion
of
1
am
declaratory.
1540 was only
being no trace of the Placaat of 1640 ever havmg been
recofTuized in this Colony until the indirect reference to it
dldappini's case, it must be considered obsolete and of no

m

in the Colony ; and, further, I would say that,
ever were law, the Insolvent Ordinance of 1843
That Ordinance was intended
has absolutely repealed it.
insolvent estates under one
of
administration
place
the
to
uniform system of law, and it repeals " all laws and customs
heretofore in force within this Colony, in Bo far as the same
are repugnant to or inconsistent with any of the provisions
of that Ordinance," It appears to me that the Placaat of
1540 is inconsistent with the Ordinance of 1843, and opposed
effect

even

whatever

if it

as well to the policy of recent legislation, which has been to
abolish the absurd distinctions which herexofore existed
between traders and non-traders. I am at a loss to conceive

how

the Placaat in question, if void as to usury, respecting

which similar provisions have been in force in England up to
a very recent period, can yet be held to be law with respect
I cannot believe that it was ever
to antenuptial contracts.
the intention of the Dutch Government to enact a law which
appears to me calculated to have the most prejudicial effects
upon trade, to prevent men of capital entering into it, and
to leave the field of enterprise open only to adventurers who
had nothing to lose ; and in the case of SmitJi vs. Norden
(Menzies' Reports, lt)7), it is very remarkable that the Placaat
of 1540 was not referred to. It 'm not pcobable that its existence, if law in this Colony, could have escaped so learned afld
acute a Judge, and one so profoundly familiar with ti>e
Boman-Dutch law ; of which his able volume of reports and
commentaries is so valuable an exponent. The plea that the
marriage was without consideration, attempted to be sustained oy the argument that marriage is not a valuable covAsideration, seems to me, as X have already intimated during
the progress of the case, altogether untenable, and I will not
further notice it.
The next plea alleges that the deed of
hypotheestlSon is a free gift to the wife ; but it ia apparent
on the face of the deed of hypothecation that it was made in
pursuance of the covenant contained in the marriage settlement. Although donations inter cotguges married in community are invalid, the law is not so strict where the parties
are married out of cnmtnunity ( Van der Keessel, Th. 286),
and both CliiqppinPs case >nd Smith vs. Norden show that,
where parties are Buarried out of community, it is not an
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unusual practice for conveyancers in this Colony to make a
mi.
9.
deed of hypothecation from the husband direct to the wife;
___
11.
^'J*'
and it is very probable that the conveyancer who pre- j,'^|,_,^ j^,'
pared the hypothecation in this case had both those cases in
contemplation.
I am, therefore, of opinion that there is
ua^le
nothing in the form of the conveyance to render it absolutely tj^uS" «*.
invalid; that it sufficiently appears that the hypothecation
^^l^'^^'/
was made to the wife upon the trusts of the settlemfintj and fa insoiTency.
that this Court can exercise th« power inherent in it of
rectifying any technical mistake.
It has been attempted to
be sustained that the fact of the settler being made one of
the trustees to the settlement is a proof of fraud; and
although the point has not been raised upon the pleadings,
the question was argued at considerable length ; but I never
knew a case in which such a defence so signally failed. It
has not been in the slightest degree supported by the parole
evidence, or by any inference which we could draw from the
documents and facts in the case. It is not likely that Mr.
Macrae, the confidential solicitor and friend of the lady's
family, and himself one of the trustees to the settlement,
would have made Paterson a trustee merely for the object of
defeating the intentions of the parties, and enabling him to
misappropriate the trust funds ; for which breach of trust
Macrae himself would, perhaps, be made liable. It appears
to me that the settler was made a party for the purpose of
enabling him, then about to visit Port Elizabeth, more easily
to sell and otherwise manage the trust property for the benefit
of ail parties interested, who seemed to have placed every
confidtence in him ; which is not at all surprising, considering
the then state of his affairs ; and from the evidence in this
case, and the appearance of Mr. Paterson in the witness-box,
I do not think that confidence was misplaced. I believe that
throughout the whole of this transaction he has acted the
part of an honourable man, and there exists not the slightest
ground for the imputations of fraud, which I think should
not have been allowed to be argued, as the point was not
raised b^ the pleadings.
There remains the question of
registration.
wife married out of community has a tacit
or legal hypothec upon the property of her husband for such
of her property as may be appropriated by him; but in order
to render such hypothec valid as against creditors, it is
requisite that the antenuptial contract of marriage out of
community should be duly registered, that creditors might
have notice of such tacit hypothec, of which they would be
otherwise ignorant, and might give credit to the husband on
the supposition that the property of the wife would be available for his debts ; but in this case, instead of tacit, we have
a conventional hypothec in writing, duly executed and duly

—
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; and annexed to it in the registry we have a copy
marriage settlement refeiTed to in the deed of hypothecation as a notice to creditors. No registration could be more
complete; notice of the encumbrance fappears in botl^ the
books which have been produced fi'om the Registry Office,
I am of opinion, therefore, that upon all the points raised
upon the pleadings, our judgment should be for the plaintiffs,
and that they should be allowed to prove and rank as prefer ent creditors for the residue of the sum secured by the
deed of hypothecation, credit being given for the amount
remitted by Paterson to his trustees, as realized by the sale
of portion of the property hypothecated. At the close of this
plaintiff's case, the defendants' counsel asked for absolution
from the instance, which 1 then stated I thought should be
refused, and for the reasons which I then gave.
I thiuk the
form of our decree should be to declare that the hypothecatibn
to Mrs. I^aterson was made upon the trusts of the settlement
of April, 1863 ; that Mr. Paterson should be removed from
the trusts ; that new trustees should be appointed to act with
the other surviving trustee; that Mrs. Paterson should cede
the hypothecation to such new trustees, to be held by them
upon the trusts of the settlement ; and that such trustees
should rank as preferent creditors for the amount now due
upon such hypothecation.

registered
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Fosiea (March 25.).
An appeal to the Privy Council
was noted, and on the 22nd June, the recognizances having
duly entered in, an appeal was allowed.

Dastee

vs.

Sagbt.

Skip-^ffency.

Where

master of a vessel withdrew from a ship-agent
of the vessel, and intrusted it to a third parti/,
and the ship-agent claimed a commission of Jive per cent.,
not alone on disbursements made hy him during his
agency on behalf of the ship, but also on disbursements
made by the third party after the withdraioal of the
agency, the Court held that such ship-agent had no right
to claim on disbursements made by another after his own
agency had determined.
the

the agency

lek

This was an action by plaintiff, a sMp-agent, for £755 179.
and charges for agency of the French bark
Ploermel There was a tender for £61 1 1 ys. , and a consent
for commissions

Caativn? Ssgri

;
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paper between the parties limiting the present inquiry to the
reasonableness of the plaintiff's charges, without reference
to an alleged contract between the parties, and the right of
the defendant to withdraw the agency of the vessel from the
plaintiff.
The chief point for the decision of the Court, after
hearing the evidence, was whether, it being proved that the
defendant had withdrawn the agency of the vessel from the
defendant and entrusted it to another party, the plaintiff
was only entitled to a charge of five per cent, on disbursements made by him during his agency, or whether he was
also entitled, by virtue of a custom of trade, alleged in the
declaration, to a like percentage on the disbursements made
by the new agent; which additional disbursements the
plaintiff alleged he had always been ready and willing to
make, had the agency not been withdrawn from him. None
of the witnesses called for the plaintiff proved such a
custom of trade as was alleged in the declaration,, none
of them having known of a similar case of withdrawal of
agency.
Griffith, A.-G. (with him De Villiers) then claimed for
defendant abaohition from the instance, on the ground that
It should have been proved to be a reasonable custom to
charge five per cent, on disbursements never made ; and
that the ordinary law, independently of such alleged custom
of trade was, that there is no recovery for an unperformed
part of a contract; a quantum meruit being only allowed for
Story on Contracts, § 329 ; Hamthe work actually done.
(
mond §' HoUiday, 1 C. ^ P. 386 ; Story on Agency, § 329,
Note 4 ; Prickett vs. Badger, 1 Scotfs C. B. Eep., N.S., 294.)
Porter (with him Buchanan), for plaintiff, admitted want
of evidence of custom, but maintained that on ordinary
principles of law the plaintiff was still entitled to his claim
citing the notes to Cutter and Powell^ 2 Sm. Leading Cases,
4th Ed., p. 35.

disallowed the additional charge made by plainand gave judgment for the amount tendered; with
costs from date of tender.

The Court

tiff,

rPliUntMTs Attoni<ir>. FtUWniDllE
LDefVadnnW* Attomer, B. Hull,

& AXSSRNE 1
J

i8«9.
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DflPENDANT BELOW AND A.PPELLANT, VS. VaN
dblow and RaspoKDEWf.
ofiii Brt, Px.Aiai'iFS'

HltrL,

Oy</,

^cf20' 1856,

i"?ec.

'

3JS44,

fi'2c»2.

12: Schedule B, Itules and Stffidations,
40. 41, 42, and 47.

iVoj.

in exemtion by Messengers of Mesident
Magistrates' Courts,

AiiadMeni and Sale

It

is

EeMeni Magutraies^ Ccwrts
expiratim ef the foutUm days
exeeuajter auaclimeat, uniess Sy special autkottty of .he
tton creditor, or under suvu extraordinary oireumsfanees
as tBiiI safisfti tfie Court that the dilay was unamidehle
the duty of messengers

of

to sett nnmtitateJtf 'on iiw

and for the benefit of such ereiitor. Beyond tkis^ limit,
tks messenger has no uiscreiion in fixing the day of sale
at any period between Ikefovrteenm daf; and ths return

Even if such return day he a month fi am
day of. attachment, the messenger, notwithstanding,
must reahze immediatehf on the lapse of Ike first f6 arte
of the writ.
the

,

days, subject only to the exceptions above stated,

This was an appeal from a

of tbe Restd«snt
the Stii November. 1868.
"'Hie defendant, who iS the messeDger to the Cotu-t below,
^' bei^ and°°* ^lyafi sTimmorifid there to show why be had not paid to
^^"^Byr ^'chael Servaas vao der Byl, trading in Qa^e Town tm^r
Plaintiff >>'•'»'* the style ov firm of Servaas van daT Byl
C6.> the sana of
eijKm m
^^g g^ ^^^^ feeitig tho acBOunt, with co8t8» of a judgment
ot^toined by him on the 13th Avtgvcet, 1868^ in the Court oi
Sie resident magisti^tB of Cape Town, against one P, LMorkel. That tfaepeaiiltei, on or aboat the l&tfa Aug^sfe the
eatd Setvaas vanderEyl & Co< kenod a Tpsrrantfot (he
attachment of the movable property of the s«id P. h.
Morkel, directed to the sud measenger, Thomas Hill, who
1850.

March

—

^

UlSagistrate of

tiecision

Gapo Towa given on

'

&

w\th tho due axeoution lee^eof.
That hh
waa made by the said meseaager; bat ihtsj, not
regarding his duty, he had failed to &eU fbe mtioiee so
attached, although often requested flo in do, & «.
Woerefewe
plaintiffs prayed judgment for £IH Se. £d.
To thia summons, the defendant in the Court below
vr&s charged
ai,t3chme:tti

—

leaded,
First, the general iasae. Secondly, tihat the defenant, in pursuanoo qf the warrant QifintioDcd, did, apim the

S

20th August, levy and attach in executiou the goocls and
chattels of the eaid Morkel, as by law required, and that
^hile the said goods and chattelH were under such attaohTTient, to wit, on the 10th September, the said Morkol beofwne

:

i2r
hm.
and by virtue of Section 22 of Ord. No. 6, 184.^,
**"* ,o;
the said goods and chattela were precluded from sale, and
became 'vested in the Master of the Supreme Court; and „„,
„,,„,
teww ana
that the said warrant oi execution was not made returnable
until the 18th September, several days subsequent to such ^m6a\y'.'
insolvency.
Thirdly, that after the said warrant of execution ^d"Re«pmdTOt.
was acted upon, to wit, on the 24th August, 25th August,
and 26th August, three several warrants of execution were
directed to the defendant from the Court against the goods
and chattels of the said Morkel, under which defendant
attached ; that the said warrants or writs were lodged within
ten day a from the day on which the said warrant of execution
was lodged; and that, in terms of Ord. No. 3, 1844, the said
three subsequent writs became concurrent with the said
warrant of execution; and defendant could not therefore
proceed to sell and dispose of the said goods and chattels,
nntil after a period of fourteen days, as provided by Rule 47,
Sehedule B,of Act No. 20 of 1856, which period of fourteen
days, calculated from the 26th August, would not allow of
sufficient time for a legal sale to take place prior to the
sequestration of Morkel's estate.

insolvent,

—

The evidence taken

in the Court below was as follows
agent called
Johan George Steytler.— I acted as agent in re Van der
Jiyl vs. Morhsl,
The warrant was issued on the 19th
August, 1868.
I have a good deal of practice in the
I was always told by the defendant that he sells
Court.
I believe he generally
fourteen days after attachment.
I
sells shortly after the expiration of the fourteen days.
asked Hill, a few days after the warrant was issued, whether
he had attached goods. He said, " Yes." I then toid defendant to use every diligence, as he knew Morkel was a
Plaintiff's'

shuffle.
I told him to sell at tbe
sale was advertised by MorkeJ,
shortest possible date.
This was about
[ believe for Thursday, 3rd September.
Hill told nae he had
the time the fourteen days expiredarranged with Auotioneeir MoUer that he was to get sufficient

humbug, and would

A

proceeds of the sale to satisfy the warrant of Van der Byl
v>». Morhel.
The sale did not take place. Hill and myself
went up to Morkel's place between 12 and 1 o'clock. 1
then afterwards agaiu told Hill to sell the things.
Then,
again, another sale was advertised for lOth September, by
Morkel. These sales were private sales, with consent of the
messenger.
On the Tuesday following there was an inteidict preventing Morkel to sell.
I then told Hill he could
sell the goods he had attached.
I urged Hill to sell. The
property is not sold.
Van der Byl are at present the losers.

T
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me

have instructed

to

proceed

against

defendant.

2.

[Examined by defendant's agent.] The warrant was drawn
.in
It was drawn on the 18th, and lodged on that
tay
„
„
vT;
J office.
HiU, Defendant
Vni
,_i<-i
below and
The rclum day IS the 19th September. Ihe ngure
day.
^C'teBy"' "19th" was left blank, and filled in by the clerk of the
I spoke first to defendant a few days after the
and^Klsponle^t. Court.
warrant was issued. I cannot give a reason why I kept the
10.
..

,

,

/>

i

warrant back from the 13th to the 19th. I did not think it
I knew Morkel tried to surnecessary to put it in sooner.
render his estate after the writ was issued. I-am aware that
the three Judges refused to accept the estate. I was informed
so.
Defendant could have sold the property before the 10th.
There were two public sale days. Buissinne arranged the
first sale.
I told Hill to be careful with Moller, the
auctioneer, and get the proceeds of the sale immediately in
his hands.
I knew every step that was going on.
[Reexamined by plaintiff's' agent.]
I had nothing to do with
the arrangement of Hill and Moller.
The judgment was
provisional, and before I could issue it a security bond had
to be signed.
Plaintiffs' agent closes his case.
Defendant's agent calls
Thomas Hill. I am defendant in this case. I have been
upwards of fifteen years messenger of this Court, and previous to that I was deputy messenger to Mr. Whiley.
great
number of executions have taken place during that time.
The practice has always been, since I am in office, that the
return day is always a month after I received it. I usually
sell as soon after fourteen days as convenient, but I consider
it rests with myself to fix the day of sale any time before the
return day.
I received the warrant mentioned in the
Bummons on the 19th August, and I attached on the 20lh
August. I fixed the sale for the 12 th September. I did so
because I had three other warrants against the defendant.
One I received on the 24th August, Fick and Karstel vs
Morkel, I attached the same day. One on the 25th August,
Vos vs. Morhdl, I attached on the 26th.
The next on
the 26th August, Fick §• Co. vs. Morkel, I attached tlie
same day. Bteytler was the agent in two, and Cardinal in
anothejr.
I intended selling upon all the warrants on the
same day, especially as they were all within ten days of each
other.
Before the day fixed, Morkel became insolvent He
became insolvent on the 10th September. The goods were
at that time in my possession.
Previous to this I was aware
Morkel endeavoured to surrender even before the expiration
of the fourteen days of the first warrant.
I knew jt from
Buissinne, who was attorney of Morkel, that the three
Judges had refused to accept thfe estate, and that there wa«

—
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no chance of his
estate

estate,

being accepted.

was refused, a week before the day

me

On

the day, the

fixed for the sale,

on the warrant of Van der Byl. I
said, " There is no danger
I will sell them altogether. The
Judges have refused his estate." In doing what I did, I did
Steytler told

to sell

;

isea.

*'*"''
,o'.

^„d.ini
beiow and'

^vitll"\y\!'

my judgment in the execution of my duty. ^dRe^o'ndent.
If I had sold on different days, I would have increased
expenses. I did so without favour or affection. On my oath,
I never consider that I am bound to pay if I have the money
before the return day.
I was not asked for the money.
[Examined by plaintiffs' agent.] I know nothing further of
Morkel than the judgments obtained against him in this
Court.
I have no recollection that I, in company with Mr.
Buissinne, called at Mr. Steytler's office and asked to give
Morkel longer time. I am pretty sure that I did not do
so.
Morkel, previous to the expiration of the fourteen
days, asked whether I would consent to allow the goods
attached by this particular warrant to be sold by Auctioneer
Moller, who was going to hold a sale of this other property ?
I said, "Yes, if Moller would guarantee the payment." Moller
did guarantee me the payment if he sold.
As Moller did
not sell, I fixed the 12th September for the sale.
I did not
know that Morkel was about to surrender before the 5th
September. I did put up a notice of the sale of Morkel's
for the whole of the fonr warrants, stating they would be sold
on the 12th September. I put up the notice after the other
three warrants had dropped in. I put up the notice previous
to the interdict being granted. I attached what I considered
I took possession of
sufficient value for all the warrants.
the property and gave it up to the trustee after the estate
costs of execution were paid by the
was surrendered.
trustee.
I did not ask for the costs of execution. 1 have
frequently paid money before the return day, and just as
I have made returns before the return
frequently refused.
day, where I have not been able to attach sufficient goods,
and paid over what I have levied. I don't think I ever did
sell immediately after the expiration of the fourteen days.
In general, I sell the first Wednesday or Saturday after the
expiration of the fourteen days, except in special cases.
This is a special case, because I had three other writs, all
1 went with Steytler to
within ten days of one another.
I don't
the sale that was to have been held at Morkel's.

so to the best of

My

remember Steytler then

telling

me

to sell.

I have
Cornells J. Buissinne: I am attorney-at-law.
been in practice many years. The return day in Supreme
Court is fixed by the attorney and directed to the Sheriff.
The attorney has no right to demand the amount of money
before the return day. If there is a special return, if may be

:
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made before, but not where there is a levy. I acted as
attorney of Morkdl. la that oapaoity, early in September,
^T^
"
I made np hie schedules, in order to get his estate sequesj^
I made application on the 5th September to Judge
n'tioT ^d™ trated.
estate sequestrated.
Me told me after'V^'^'iffsyT' lawyer to get the
^i^ftjtiffiirfow
had consulted the other Judges, and they had
he
varda
an
eapon en.,
jjjjj^vjjuiougjy declined to acccpt the estate, as it was the
I then re-advertised a sale of
fourth surrender of the man.
Morkel'* property for the lOtb September, and oa the 9th
On the 5th September I told
that sale was interdicted.
defendant the estate was refused by the Judges, and that
The estate was
there was no chance of its being accepted.
ultimately accepted on the 10th September, on a motion of a
preferent creditor to the Court. When I informed defendant that the estate was refused by three Judges, I verily
believed it would never l^ accepted.
[Examined by plaintiffs' agent.]
I have never heard that the Sheriff paid
monejd before the return day. I know MoUer gave Hill an
undertaking to pay the proceeds of the property attached, if
sold on the 3rd September.
The sale on the 3rd September
did not take place.
I don't recollect calling with HSU at
Stejrtler's office and asking him to give time to Morkel.
1869.

—

10.'

Defendant eloaes his case.

Judgment

The form

for plaintiffs,

with costs.

Van

of the warrant in

der

Byl

vs.

Market was

as

follows

" Court af the Resident Magistrate

" Thomas

Hill,

of

Cape Town.

Messenger of the Court.

" Servaas van der Byl & Co., of Cape Town, were the
and Pieter Loreth Morkel, of Cape Town, was
the defendant.
The said Servaas van der Byl & Co.,
on the 13th day of August, 1868, by the judgment of
the Court recovered against the said Morkel the sum of
plaintiffs,

£17

with the sum of £1 Os. 6d. for his
proceedings of the said Court.
" This is, therefore, to require you that jf ths movable
property of the said Morkel, in thig district, you cause to be
levied and raised the debt and costs aforesaid, together with
your charges about the same, and pay to the said plaintiffs
the debt and costs aforesaid, and return to the clerk of this
Court, on or before the l&th day of September, 1868, what
you have done by virtue hereof; for which this shall be
your warrant.
33. 2d.j together

costs, as appears in the

"Given under
August, 1868.

my

hand

at

Cape Town,

(Signed)

this

19th day of

«'Jos. K1VER8, R.M,"
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The Messenger's return was

as follows

1869.

;

JVfaicIi

"Cape Town, 20th August,
" Goods attached this day.
10th September, 1868.
yn'

t

(Signed)

1868.

Estate 9uriendered as insolvent

m

„

2.
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" Thos. Hill, Messenger."

Porter, for appellant, relied upon the 47th rule under the
Resident Magistrates' Courts Act, 20, 1856, Schedule B,
which provides that the messenger is, in execution sales, to
affix certain notices described " seven days at least before
the day appointed for the said sale, whioh day shall not be
earlier than the fonrteenth day irom the time of seizure
or attachment." The messenger was not by these words
compelled to sell upon the ^urteenth day, but had it in
his discretion to sell at any conveuient day between such
fourteenth and the return of the writ of attachment, i.e., at
any time, in this case, between the 20th August and the
19th September. He had fixed the sale first for the 3rd,
which was, however, departed from by the arrangement
between the parties mentioned in the evidence in the Court
below. Then for the 12th September. But on the 10th
September came Morkel's insolvency, which the messenger,
who had fixed the second sale for the 12th, had no reason to
anticipate, seeing that the surrender of Morkel's estate had
been refused by all the three Judges not long previously,
and was only accepted thereafter under special circumstances.
M.'s insolvency intervening, the attached property fell into
the general sequestration, under section 22, Ord. 6, 1843.
V. d' B, & Co., under any circumstances, ho submitted
further, could only snare pro rata with the other judgment
holders, who had also caused attachment on the 24th, 25 th,
and 26th, and were entitled to their pro rata share under
the provisions of Ord. 3, 1844, section 2 {Statute Law,
p. 670), whioh provides : ''And be it enacted that from and
after the promulgation of this Ordinance ^lo creditor lodging
any writ of execution with the sheriff oi any other officer
of the law proper for the execution of writs shall be entitled
to share in or receive any part of the proceeds levied under
any writ or writs of execution previously lodged, uuiess
such creditor shall have lodged his said writ within ten days
from the day on which was or were lodged the writ or wrile
under and in virtue of which the levy in the proceeds of
which such creditor or creditors claim to share was made.'
The respondents would, therefore, only be entitled to £4 I2s.,
instead of £18 8s. 2d. awarded them by the judgment of tho
Court below, now appealed from. As authorities for the
proposition that no sheriff or officer of the law is bound, or

Plaintiff below
and RMjonaent.

;:
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can be forced, to

„6!»

M.rch

'

2.

"—"'
""{.eiow

»d""

^vrndn^BT"
piJSttflbeiJw
and Respondent.

cited

Kemp

sell

before the return day on the writ, he

vs. Hi/slop, 1

M.

§•

fV.,

60 ; Lewis

§•

Holmes,

10 Q. B., 898.

A.-G., maintained the contrary.
The case being one of great importance,
:
establishing for the first time the proper practice under such
j.jj.j.yn,gtances, we will take time to consider.
Griffith,

Bell, C.J.

Postea (March 10).
C.J., after reciting the facts of the case and
of the evidence in the Court below, said
portions
reading
There is no imputation, in this case, upon the good faith of
the messenger; but the question arises whether, according
to his construction of his duty, founded upon what appears
to have been the practice of the Court during the last nineteen years, he was right or wrong in not selling the goods at
The 12th section of Act 20 of 1856
an earlier period.
enacts: " Whenever any Court shall give judgment for the
payment of money, the amount shall be recoverable in case
of default or failure of payment thereof forthwith, or at the
time or times, or in the manner erdered by the said Court,
by execution against the movable property of the party
a^Junst whom such payment shall be given ; which judgnaent

Bell,

^

shall be sued out and executed in manner and form as in that
behalf directed by the rules and regulationa aforesaid." [His
Lordship then read the 40th, 41st, 42ndj and 47th of these
Admitting, then, that the return
rules from Schedule B.]
day fixed by the warrant is in this case a month after the
attachment, does it rest with the messenger to fix the day of
sale at any time between the lapse of such fourteenth day
and the return of the writ? In my opinion, there was no
messenger is not an agent of
such discretion in Hill.
anybody, but an executor of the law, bound to realize the
commands of the warrant as sooa as possible. I do not mean
that he is absolutely bound to sell on the fourteenth day
but for every day over the fourteen days he must give a good
not merely a reason sufficient to satisfy his own
reason,
mind, but to satisfy the mind of the Court, that he could
If he thinks postponement more
Dot have done it sooner.
desirable for the creditor or creditors interested, it is his
duty to refer to him or them, and ask permission to adjourn
the sale, offering his reason why he thinks there will not
immediately be a good market : for instance, where circumstances arise after the sale had been advertised, a strong
south-east wind, for example, blowing at the time when
the sale should take place, and likely to prevent a proper
But, I repeat, he has no discretion as an executor of
sale.

A

—

—
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the law uuleas by the authority of the creditorsises.
Conceiving
^'^ il;
that he had such discretion, and acting, I am satisfied, in the
best of faith, he dela^^ed the sale, first, because he had entered g;.,
"'^^^f^^^,
i»iow and
into an agreement with the debtor that there should be a
general sale of the debtor's movables, including the goods v^'at^'lByi''
attached, and go"t an undertaking from the auctioneer, at the aud'R»tmd''mi
contemplated sale of the 5tli September. That sale went ofi",
and then was advertised for the 12th, which also went off,
because the sequestration, intervened.
Hill, no doubt,
intended to do his best for the creditor, but he did not
comply with the law, which requires him neither to swerve
to the right hand nor the left, but to go straight on, and sell
as soon after the fourteen days as possible.
The writ may
be returnable in a month, and the object of the period beyond
fourteen days is not obvious, perhaps, but may be suggested
to be to leave further time in the hands of the creditor and
debtor to arrange matters, but certainly not In the hands
Then it is said, further, thrt under the
of the messenger.
Ordinance 3 of 1844, Van der Byl & Co. can only share
with the other creditors who lodged writs. But Hill, in his
evidence, says he attached under all four to satisfy each, and
in each there might, therefore, have been a sale.
And in
that respect, too, 1 think the judgment of the Court below
was right as to amount as well as to the principle of law

—

involved.

He

Denyssen,

had at first had some difJ., concurred.
satisfying himself as to the construction of the
It had appeared to
latter p^rt of the 47 th Eule of Court.
him that as the 42nd rule positively required an attachment
ficulty

in

within a given time, the 47th, not mentioning any given
time, left it to the discretion of the messenger as to proper
But on
diligence in fixing the day of sale, and selling.
reading the provisions of the Act itself, it was evident to
him that, in the 12th section, what the Legislature contemplated was, as suggested by the Chief Justice, that any delay
after the fourteen days should be at the messenger's risk,
unless fortified by authority from creditors.
FiTZPATBiCK, J., concurred generally.

The Court

accordingly disallowed the appeal, but gave no

costs to the respondent, on the ground that the messenger
had acted in good faith on a mistaken practice in his office.
rAppdluit'a Attorneys, FaibssIBOK
tlUsixnideiit^ Attomty, B.

HBM..

x AXsebhx.

I
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Appellant, Dependant in the Court below;
Cape Town Council, Eespondents, Plaintiffs in
.THE Court below.

Mir-LS.

Purchase and Sale on

the

lotions :

Cape Town Market. Market RegU'
Scope and effect of,

was an appeal from the decision of the Resident MaCape Town, delivered on the 14th January,
defendant was summoned to show cause why
the
when
^869,
^^DlfendMMn''
the Court ieiow, \xq had uot paid to the market-master, on the
morning
coS.RTpon- market. Cape Town, £4 4a. for twelve muids of barley, sold
dent..Pbii,tiff.
jj^ tjjg 12th December, 1868
the Court below.
The defence in the Court below was, that the sale was
(aa proved') " according to sample," but that the bulk delivered was different to the sample.
On this latter point there
was a conflict of evidence. The Magistrate gave judgment
for plaintiffs, with costs ; adding, on the record, that he
founded this judgment on the 16th section of the Market
Regulations, which runs thus : " In case any dispute arises
between vendors and purchasers, in respect to weight or
measure of articles purchased on the market, they or either
of tliem shall be at liberty to have the same weighed and
measured at the Town House, and there decided by a person
to be appointed by the Board of Commissioners.
But purchasers must make themselves acquainted with the quality
of articles previous to bidding for the same ; and the price
offered must be paid by the purchaser without any dgduction
or delay." The defendant had also, in objection to the competency of the present action, relied on section 12 of the
same regulations, (vhich provides that "it shall be the
duty of the market-masters, and they are hereby required,
to_ take cognizance of and settle all differences and
disputes
arising between the vendors and purchasers touching all
sales effected on the market ; and their award, or finding,
shall be deemed binding upon the parties so appealing to
them for decision subject, however, to any appeal or fsomi86!>.

**!!-?"

Tliis

gifitrate for

;

plaint froni either party

made in writing to the CommisThere was no evidence that anything of this nature
had been done before proceeding \n the Court bdow. The
sioners.'

defendani objected thnt the market-masters were a court of
instance in such disputes ; but this objection was overruled by the Magistrate, and the case heard on its merits.
first

This day

Griffith,

A.-Q., was heard for appellant, and

Forter for respondents ; and the different samples relied on
by each party produced and examined in Court.
Bell, C.J,, said, that having examined the different
samples submitted he could not see—if indeed there were at

—
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a diiference between them a difference of such a marked
and palpable nature as to lead to the conolusion that there May JO.
had been an absolute firaud on the purchaser by the seller.
^'nrfJlJdSt'hl"'
The market regulations required purchasers to see and judge ihe court below
for themaelves the qualitj of the article they were purchasing, counSi,R™i5I)nand in case of dispute to refer the matter to the market master ^''""' f^^"*'""
in the first instance.
Tiua had not been done, but that did ""* ''»'"^' '«^''™^all

not in thepresent case much matter. Foreven if the judicatory
ai^ointed by the regulations had been properly consulted,
and had decided that a Bale was good in which there was, in
the opinion of this Court afterwards, a clear and manifest
fraud, this Court would not shut out any aggrieved person
who came to seek its relief ov«r and above or behind the
r^ulations, and satisfied the Court of such fraud. But this
was not at all a case of fraud, the difference between the
samples produced being very slight ;" and on that ground the
judgment of the Court helow must be sustained and this
appeal disallowed, with costs.
Denyssen and Fitzpatbick, J.J., concurred.
[Xpfft'BjaA'a 4ttome7i,

Faxrbridoe

&

AltDZBNE.1

Reqnndanto'Attonier, Hvix.

J

PiETEESEN, Trustee OP Du
Undue

Preference.

— Ord.

Ton vt. Wegb and Bosman.

6, 1843.

Pleading: Practice.

In actions of undue preference under Ord. 6 of 1843, it
necessary to state {fie fxact section on which the claim
founded.

is
is

This was an action to recover, inter alia, a sum of £75,
1869.
the amount of a promissory note made by Bosman at a time March IS.
17.
when, as the declaration stated, he contemplated the surrender of his estate, and knew, or well must have known, that x^xl^it^aPha
his liabilities, fairly estimated, exceeded his assets <fairly Touw.weeeand
valued.
But no specific section of the Insolvent Ordinance
was mentioned as that on which the action was founded.
Porter, for defendant Bosman, who had pleaded the
general issue, at close of plaintiff's case claimed absolution
from the instance in respect of this note, on the ground that
the declaration laid no section of the Ordinance.

Bell, C. J., said the defendant must have absolution, the
practice of the Court being quite clear.
And so the Court held. The case against Wege went off
on other grounds, on the merits.
IFlalnUlFa AttorntyB, BlDKblNttHinrfl ft WBflgSLS.
7
DcftnOtuitfi' Alixtmays, HOTHEYR, Tkbtiooid, Je 'WATERMEyEit. J

u
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Parkin
Partition of

vs.

Pakkin.

Farm ;

action for.

Joint owners for life are entitled to have the farm
In such
between tlietn to the extent of their life interest.
by the
occupation
toprevious
kttd
he
must
division reference
joint proprietors, and to the value of useful improvements
by aay such joint owner while in snch previous occupation.
iVkere two of. three executors of A, and guardians of hh minor
sons B, C, and D, leased to B, during the minority of C
divided

and Dt tlw whole of a certain vndivided farm in uJmh
B, C, and D had an equal life interest, and C and D,

on an action afterwards brought against them by B for a
of thefarm, claimed in reconvention an accounting'
by
for use and occupation under such alleged lease

partition

B

Held

thai, the leas^

having been executed by only two

of the three executors, the third executor dissenting, and
the rent stipvjated in the said lease being, moreover, prima
facie inadequate, and in prejudice of the minors' rights,
such lease was an invalid title to
accordingly to account fairly with
men.
jilnt'."].

parltora.
rarkin.

B, who was
and D,

ordered

In tbia action George Parkin summoned Alfred Parkin
and Thomas Parkin for the division or partition of certain
adjoining farms transferred by the executors testamentaiy
^^ John Parkin, deceased, father of plaintiff and defendThe deed of transfer,
ants, on the 31st December, 1858,
inter alia, recited that the late John Parkin had, in and by
his last will, bearing date the 27th April, 1852, given and
bef^ueatlied the property hereinafter mentioned (then enumerated) unto and oa behalf of his sons George Parkin, Alfred
Parkin, and Tliomas Parkin, subject to certain conditions
and trusts, &c. " In trust, nevertheless, tliat the said, &o.,
shall stand seized and possessed of the same for and during
the term of their respective natural lives, and shall be entitled
to receive and enjoy equally and in oqpal shares and proportions, for their own use and benefit, the annual rents,
interest, income, issue, emoluments, and profits thereof or
accruing therefrom, and upon the decease of the said, fee.,
or any one of them, the said property shall devolve or be
disposed of according to the further trusts, and subject to the
further conditions, servitudes, and stipulations contained and
embodied in ihe said last will," &c.
The declaration further stated that although the property
now sougljt to be divided stands undivided in and upon the
land registry of the Colony, yet that the plaintiff hath by
consent occupied a certain part of the said property, where
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he hath, from and out of his awn private funds, put up
buildings and made other improvements
and that it wopld
be a convenience to the said plaintiffj and without detriment
to the defendants, or either of them, that the plaintiff should,
in the division to be made, be allotted or assigned his third
share in the direction of, and so as to include the part of the
property hitherto occupied by him.
And the plaintiff submits to this Honourable Court that a partition or division to
be made of the property aforesaid under the decree to be
pronounced in this case will lawfully bind the issue of the
said plaintiff and the defendants.
But should the Court not
see fit to make a decree, in this case, binding the issue of the
said parties, then the plaintiff claimed » partition or division
to be made on the ground, binding the said plaintiff and the
said defendants during their united Hve*.
Further, that in
the division of the property no building or other improvements heretofore made by any one of toe eaid parties, from
and out of his funds exclusively, with the consent of the
others of them, be regarded as joint property, but as the
property of the party who made them, and be excluded from
the valuation of the said property to be made for the purAnd that in case the defendants
pose of this partition.
should elect or prefer to hold their respective two shares
nndiyided, instead of in severalty, then that the third share,
of the plaintiff, might be divided and beaconed off from the
residue, &c.
The defendant pleaded, first, the general issue, and then,
as a special plea, that the testator by his will devised the
said farms to the plaintiff and defendants, in trust that they
should jointly stand seized and possessed of the same, and
during their respective natural lives be entitled to receive
and enjoy the annual rent, interest, issues, emoluments,
income, and profits thereof, or accruing therefrom, for their
Joint use and benefit, in equal shares, and at and immediately
upon the decease of any of the testator's said sous, then he
directed that the desoendante or lawful issue of ths son so
dying should represent their deceased fattier, and he entitled
to receive iris share of the annual rent aforesaid for so long
as and until the demise of all the testutor'e said sons, when
the property thereby devised and bequeathed to them should
devolve to the respective issue of all the testator's above-

ie69.
''^""°

'•

;

mentioned sons who should then be living, free and unencumbered, and in equal shares and proportions, and the same
should thereupon be transferred into their joint names, and
from thenceforth be and remain for their joint use and
And the
benefit, and at their sole and absolute disposal.
said testator iurther declared "that in case any of his children
should depart this life without leaving lawful issue, then the

^p^wn"'
"
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property, or share of property thereby bequeathed to such
gjjjjj gQ dying should forthwiui be sold and disposed of, and
Partta «.
tije proceeds divided equally amongst all the testator's chil" "'
dren, both of his first and second marriages, share and share
And the defendants submit that under these devises
alike.
the testator's intention, as expressed by his said will, was,
that the plaintiff and the two defendants should stand jointly
possessed in trust only of the said farms to receive the rents
and profits of the whole as one undivided whole during the
lives of them the eaid plaintiff and the said defendants, and
the survivors of them, and only on the death of such survivor
should the absolute property in the said farms become vested
in such issue of the said plaintiff and the said two defendants
as should at that time be living when the persons then
entitled to the said farms under such devise might, if they
pleased, partition the said farms, and thenceforth hold and
enjoy their shares therein in severalty; but that the said
testator by his said will forbade the partition of the said
farms until such time aforesaid, viz., the death of the survivor of the said plaintiff and the said two defendants. And
this the defendants are ready to verify, wherefore they pay
that the claim of the plaintiff may be rejected, with costs.
And in case the pleas hereinbefore pleaded be overruled,
then, for a plea to so much of the plaintiff's said declaration
as prays that the portion of the plaintiff on partition pf the
said farms may be allotted to him, so as to include the part
of the said farms heretofore occupied by him individually,
and that in dividing the said property no buildings or other
improvements heretofore made by any one of the said parties
from and out of his own funds exclusively, with the consent
of the others of them, be regarded as joint property, but as
the property of the party who made them, and be excluded
from the valuation of the said property to be made for the
purpose of the partition prayed by the plaintiff, the gaid
defendants say that the only improyements made upon the
said farms since, the death of the testator were made ^nder
the circumstances following, that is to say: At the deatit of
the said testator both the defendants were minors unfler the
age of twenty-one years ; and under these <5JrcumBtattce9,iiwo
only of the executors of the said testator, against the will
and consent of the remaining executor, took upon themselves
unlawfully, as the defendants submit, to ciiter into an
agreement with the plaintiff, who was of &11 age, that he
should enter into and occupy the entire
the said
farms, and should, in consideration thereof,
a yewly
pjij;
sum of £15 to each of the said defeacbwits, being
1869

juM^i.

^

very
than the third part of tJie yearly value of the
said farms, in full satisfaction of the shares
or interest

much

less

;

i6y
of the said. defendants in the same farms, and such arrangeinto writing in an instrument purporting
to be a lease or agreement, dated the 10th April, 1858,
whereby the said two executors agreed to let to the said
plaintiff two third parts or shares of the said farms, and
wherebj the plaintiff agreed to take and hire the same two
third parts or shares, free and clear of all quitrents, rates,
and taxes, and it was thereby agreed that the plaintiff should
not be bound to keep the buildings on the said farm in repair,
nor should he be entitled to require any repairs to be effected
by the lessors. And the defendants say that the plaintiff,
under colour of the siud lease, or pretended lease, or agreement, entered into possession of the entirety of the said farms
and held and enjoyed the same without accounting, as the
defendants submit he was, under the trusts of the testator's
will, bound to do to the defendants, for the annual profits and
proceeds of the same farms, which have been very large and
far exceeded the sum of £45 per annum, and have amounted
to a sum of £250 per annum, or might have, but for the
wilful default of the plaintiff.
And the defendants say that
all the improvements and buildings which have been made
upon the said farms were made during the minority of the
said defendants, and without asking their consent, and while
the plaintiff was in possession under colour of the said lease,
And the defendants subor pretended lease, or agreement.
mit that, being made by the plaintiff under such circiunstances, such buildings and improvements have become in
law and justice a portion of the said farms, and subject to the
devise thereof in the said will contained ; and they submit
that the same are, and ought to remain, under the trusts of
the said will, the joint property of the plaintiff and the
defendants during their joint lives, and afterwards should be
dealt with as the other portions of the said farms under the
s^d will. And this .the defendants are ready to verify
wJier6fGre.the^ pray that so much of the plaintiff's prayer as
is referred to
this plea may be rejected, with costs of suit.
And for a claim in reconvention, the defendants say that the
plaintiff entered in possession and occupation of the entirety*
of the said farms as and under the circumstances stated in
the. last foregoing plea unlawfully and in breach of the trust
reposed in him by the said testator, and they pray that he
may be decreed to account to them for the profits and proceeds of the said farms during his occupation thereof, which
have been very large, and to pay one third of the balance
which may be so found due to the said defendauts respectively ; they offering to allow, in such accounts, the sums
received by the executors of the said testator on their behalf
respectively during their minorities respectively, or been

ment was reduced

m

ises.

June
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and any other just allowance
Honourable Goart may think fit to make. And
''^** *^® plaintiff may further be ordered to pay the costs of
this suit, or that they may have sttch further or other relief

paid to them respectively,

^y^h

this

as the nature of the case may require.
Evidence taken cfe bene esse at Port Elizabeth having been
read.

Porter for
for life

plaintiff.

Nothing

in the will prevents tenants

from holding shares in severalty.

Any one

of tenants

hive his fair temporary rights ascertained ; although it may be open to doubt
whether under this will a fair division now made between
parties, the progenitors of future owners, would bind their
issue.
In England, tenants ibr life with remainder to each
respectively in tail might have a partition which weuld bind
fox life, like

owners in

the iesue ih

tail

Indea;, vol. I ,

fee, is entitled to

afterwards in existence.

p 773,

last edition.

No. 15,

( Chitty*s

Eq.,

citing the case of
will be sufficient

ijs. GasMll,
6 Sim. 643.) But it
argue as to the rights of parties considered as tenants
for life for a division down to the period in which each ia to
take possession. The law favours division of property. No
one can contract himself out of it, norprohibitit ad infinitum.
(Perezius ad Cod. 3, 3, 73, § 5. " Utik," ^-cj Creditors
to whom a thing is given in pledge may have partition until
their debt be paid, and even any one of them, and that againsi
a solemn stipulation to the contrary, / Voet, 10, 3, 1, ChUt^
Eq., Index, 3, 1921, citing North vs. Guinan,Z, B^ttif, 202.
Even if this diminish the value of both, f Wills vs. Stane, 6,
Ves. 498, ind Purge, 686.)
In making the divisiton on the
ground reference must be had to the nature of the occupation
previous to the division. (Storey vs. Johnson, I Y, ^ C,
538 5 L. J., N. &\, Eq. Exoh., 9 : Voet, 10, 3, 3.) The
buildings jjlaintifF has erected with his own Bioney should be
excluded from the values to be taken in ac<vOantingj for the
preservation of equalityThe evidence shows an assurance
by two of the three executors that what plnJntifF built would
be congidered ae his own. But independently of that, joint
owners; or usufructuaries, are entitled to the useful expenditure they incur, such as on buildings, &c
As to the right
of the lessee for compensation, vidt D^. 19, 2, 56.
And as
to bis right to his own improvements, Huher, Pr&l. 3, 26, U,

Gashill

now

to

;

"

Impeitisaa" &e.
In the reconventioftal claim, the lease by
the two executors is treated as waste paper, and' the plaintiff is called on to account for supposed receipts.
But a lease
by two auardians, unless fraudulent, is goed. He tiien entered
into ealcnlationa to show, from the evidence, that the rent
which plaintiff paid under that lease was a fair rent, and not
prejudicial to the other owners.

141
Griffith, A.-G.., did uot

argue strongly against the plainto claim a partition; citing GrotiicsZ,2S, G (p,
Herbert's^ Trans, J, and admitted that liis chief claim waa

tiff's riglit
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reconventional one. From the evidence it appeared that
from 1855 to 1858 there had been no accounting at all by
plaintiflF; and from 1858 to 1866 plaintiff's occupation had
been under an invalid lease from two executors without the
consent of the third, and, moreover, at a low rent.
For all
that period there muat be an accounting.
As to the buildings erected by the plaintiff, he contended that buildings
lire part of the land when put up by a wrongful tenant
occupying de facto, and not de Jure, except in respect to his
.own third share in the value of the improvements, as one of
the co-proprietors.
his

Bell, C.

The

general law is undisputed that tenants
a partition for life, leaving the interests
of tenants in fee to be ascertained when the proper time
emerges ; but it is suggested that, from the form of the will,
there is a prohibition on such partition.
I am not able to
read it in that light.
It seems to me that the whole object
Is to carve out a tenancy for life for these parties, and no more.
They are to hold the property in their absolate right, and to
hold it in trust for their descendants at the death of the last
survivor of the three.
If that be so, there is a total absence
of prohibition ; and, in my opinion, when the law is clear
that but for a prohibition the partition is not refused, it is
strong to refuse it on an implied construction of words which
J.:

for life axe entitled to

only amount to prohibition.
The plaintiff
entitled to his partition.
But the defendants ask
for an account, and to this I think they are entitled.
I do

by

possibility

therefore

is

not think that the lease made should stand in the way of the
righte of the defendants.
It was the duty of the executors,
considering the relation they stand in to the defendants,
either to have made a point of seeing that the terms of the
lease were sufficiently beneficial, or to have come to the Court
for authority to execute such lease, when the Court, as
upper guardians, would have taken care to have ascertained
whether the lease were so beneficial. The lease, therefore,
must not stand in the way of now taking an account for the
plaintiff's past occupation.
There must be a reference to
ascertain the account from 1853 to 185S, and from 1858
downwards ; making all allowance to the plaintiff, however,
for the value of all useful erections and improvements he has
made, and which he says he would not have made but for the
The partition to be made, r£ far
assurance of the executors.
as possible, according to the plaiatiff^s previous occupation.
Costs to abide the result of the reference.

i8C9

June

I.

'''i!!!
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Parkin

1.

vs.

Fukin,

Denyssen, J-5 agreed that the law favoured such partition
aa prayed, and that there muBt be the accounting also. The
execution of such a lease by the two execvitors was altogether
irregular, and not the way to deal with minors' property.
The two executors had as little right to make such a leaae
as one executor out of three would have had.
FtTZPATBiCK, J., concurred.
"I
[PluintUTi Attorneys! Cape Town, ItsID & NBPHaw ; Port Elizalioih, I>T<ASOV.
D^adauts Att0TU«7l ; Cape Town, VAN ZTX, ; Fort Ellzabath, INKKS (fe £L1.10TT, J

Iw

Re Mosteet.

Stamp Act, No. 3 of 1864,
Underhand
In

1809.

Juno

16>

jflfl«Mo»f«t.

this

Cessions of

case the

Bonds require ad valoren Stamp.

Court, after argument, decided

Bell, C. J., and Dentssbn,

(by

Fitzpateigk,
J., diss.) that, under Schedule 8 of the Stamp Act, under^
hand as well as notarial cessions of mortgage bonds require
to be stamped with an ad vahrern'^aiaxD.'g; and, without
imposing any further penalty in this case, ordered the
underhand cession (which, was for £175) to bear a
majority.

etsunp of 3b.
^Attonu^,

De Kofiixj

J.

;

APPENDIX.
In

Re Insolvent Estate

oir

Edward Lorenzo

Chiappini.
[Cited in

Trustees op

Paterson's

case, ante p. 915.]

South African Bank

vs.

Chiappini, wife of E. L. Chiappini,

A. C. M.
by

assifited

•

her husband.
Ante-nuptial Contract.

Placaat C. V, 1540.

E, L. C, a merchant, married, in June, 1830, A. C. M. G.,
under an ante-nuptial contract stipulating for community,
excepting only as to certain " moneys, goods, chattels,
effects, and things, which the appearers are now, respectively, possessed of^^ valued at 10,000 Rds. (£750), which
were to be " the sole and exclusive property of the said
A. C. M. G., as a provision far her and the child or
children of the said intended marriage, if any such there
he ;" E, L,
to have the use and possession thereof in

C

trust,

§'c.

An

inventory of the

respective estates

was

embracing furniture,
the property of E. L. C, amounting to 7^478 Sds., and of
A, C. M. G., amounting to 3,840. In 1856 E. L. C.
surrendered his estate, and his wife proved preferently
The trustee
for £150, under the ante-nuptial contract.
in the insolvency awarded the amount in pr^erence, to
which objection was taken by the applicants, who were
concurrent credi^rs; and a further objection by the toife,

annexed

to the ante-nuptial contract,

that sufficient preference and interest Jiad not been allowed
Held, that the toife was not (under the provisions of
Placaat of C. V, 1540) entitled to the benefit of the

her.

ante-nuptial contract until all the creditoritof the husband's
estate

have been

satisfied.

The questions in this case arose under the following
igee.
^"'"2i.
circumstances: Mrs. Chiappini proved a claim for X750 on
the estate of the insolvent, her husband, supported by an in Re iiwoivcnt
affidavit, to the eflFect "that. the said E. L. Chiappini, v/hose EawnriiYo^enzo
c)u»ppii,i.
estate hath been placed under sequestration in the hands of

X

:

:
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*""J_"'
to

^*,JjL^'y™'

Ednnrf larenzo
cbiappiai.

,,,

the Master of the Ssupreme Court, was, at the issuing of the
order for the sequestration thereof, and still is, justly and
truly indebted to this deponent in the sum of ^750 sterling,
upou and by vittuc of the said ante-nuptial contract hereunto
annexed, passed on the 30th day of June, 1830, before the
Notary Public, John Barker, by the said insolvent and this
deponent, and for the payment of which said sum the
deponent is entitled to rank as a pireferent creditor upon his
estate," &c., kc.
The ante-nuptial contract annexed waa of the following
tenor

"Be it hereby made known, that on this 30th day of June, AJ). 1880,
before me, Jolui Barker, Notary Public, &c , &c^ personally came and
appeared Edward Lorenzo Chiappini, of this town, merchant, and Anna
C. M. Gie, also of Cape Town, spinster, &c, &a, ftc^ who rjespootirely
declared that whfireas a marriage is intended to be shortly had and
solemnized between the appearers, and upon the treaty of the said intended
marriage it was resolred and agreed upon by and between the said
appearers as follows (to wit) : Tliat froin the day of the said intended
marriage there shall be and exist between them a fhll and peifect
partnership and community of property, according to the laws and
customs of this Colony, subject, however, to flie followmg exception,
condition, and limitation (that is to s^>, that the moneys, goods,
chattels, effects, and things which the appearers are now r^pectively
possessed of and entitled to, to the value of 10,000 Rds., and which are
particularly mentioned, described, and valued in the inventory hereunto
annexed, shall be, and the same is hereby, set apart and excluded from the
said community of gioods, and shall be the sole and exclnsive property of
the said Anna 0. M. Gie, aa a provision for her and the child or children
of the said intended marriage, if any such there be. And it is hereby
ftrther resolved and agreed upon, that the said B. L. Chiappini shall
Aave the use and possession thereof in ti-ost. for the pnrposes aforesaid,
and that his e3te,te shall be, and is hereby, held and firmly bound to the
said A.. G. M. Gie, and the child or children of the swd
intended marriace
tho full sum of 10,000 Rds., as security for the
due performance of the
said (xnst: and, lastly, that the said sum of 10,000 Rds.
shall not be otherwise disposed of except by mutual last will and testament.

m

"Thus done and

passed in the presence of the witne'ses, Sm:, aax, &c.

"

Qnod

attestor,

"J. BilBkub, Notaiy PuWic."

Across this waa written
Kegistered July

D.E.L.
„

„

lat,

1830.

C.,fo.388
G., „ 317.—Eegistrar of Slaves and Deeds*
C.

To

waa

M. Zastkon,

Office.

Chief Clerk.

annoxed an "Inventory of the respective
Estates of E. L. Chiappini and A. C. M.
Gie, containing^
1. ^"rmture, &c., tho property of
E. L. C, amonntin£ in
the whole, to Eds. 7,478 ; and 2. The
property of A. CT M.
thi^

:

:
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GiCj being a slave valued at 2,000 Rda. and certain inheri'
^the whole amounting to Kds. 3,840.
In the first plan of distribution of the assets of the eetdte
to preferent creditors, the trustoss had awarded

tances, &c., &o,,

—To the Master of tho Supreme

I.

Ootirt (on

a mortgage

bond Gfl property ia Cap*» Town, dated April" 22,
184a with intcrrat. anwunting to £1,776 13s.). flie

sum

2.

of

...

—To the Cape of Good

And

...

...

...

..

.£1,576 13

Hope Marine Assunmce Com-

pany (ou a mortgage bond on property at Kondebosch, dated Dec. 4, 1854, -with interest, amounting
to £2,821 9s. 4d.), the sum of ...
...
2,7C9
...
3.
To A. C. M. Chiappini, married to insolvent, with
ante-nuptial contract:
On ante-ruptial contract,
dat6d June 30, 1 830, securing to this creditor the
tsum of
... £760
„.
...
...
Less amount of properly secured still held
by the creditor, as per etatement of insolvent
embodied in a resolution of creditors of March

—

19,

1856

...

...

...

...

7

125

£625
Tlie

sum of

.-

...

...

Leaving a deficiency of
&c.,

&c.,

...

173 7
451 12

5
7

&c.

To

the award in this plan of distribution an objection was
on the 29th August, by Fairbridge & Co., attorneys for
the South African Bank, who are concurrent creditors, on
the ground "that the trustees have awarded to Anna C. M.
tiled

Chiappini, wife of the insolvent, in preference, the sum of
Ts. 5d., as a dividend on the sum of £625, the balance
due on an ante-nuptial contract dated 30th June, 1830, and
to which said preference she ia neither in law nor in equity

£173

entitled."

And a further objection was filed on the same date by Mr.
Tennant, attorney of Mrs. Chiappini, on the following
grounds
"

1.

use,

—

Because no interest

is

awarded to Mrs. Chiappini on

her claim.

" 2. Because her claim, which is pre/errent by 'law, ought
have been ranked by law before all other claimsi, and that
Bucli claims should have appeared in the order of legal
to

preference required by the 108th section of the Insolvent
Ordinance.
" 3. Because the amount of such preference so claimed is
nat awarded ou said account, but a ha-ge deficiency is shown j
whereaij other preferent ckims, which should have been
ranked subeequently to Mrs. Chiappini's, have been paid
cither in full or in part,"

&Cj &c.

__

Kov^sr.
^"

t'JJTo'™"'

sawaia T^ater^
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1BS6.

Nov^27.
/njje Insolvent
jsawtrfLorenzo
Chiappini.

November a notice was served by
Bank oo Messrs. Norden, Jones, and

the South
Syfret, as
^(^gteeg of the insolv6ut estate, and on Mrs. Chiappini,
Court would
assistcd by her husband, giving notice that the
j^g moved on the 27th, at which time they were to show
cause why " the account and plan of distribution should not
be altered and amended, and the preference awarded by the
trustees on the claim of the respondent, Mrs. Chiappini,
should not be disallowed, on the ground that she is not in

On

the 24th

A.frican

law entitled to any preference."
On this day (Nov. 27) Porter, A.-G., and C. J. Brand
appeared for the applicants. Cole for Mrs. Chiappini, and
Dreyer to watch the proceedings for the trustees.
It was admitted between the parties that, although the
proof, as appears above, was for £750 or 10,000 Eds., the
present olsum of Mrs. Chiappini was for £625, she having
been allowed possession of certain of the furniture in the
inventory, at the date of the insolvency existing in specie to
the value of £125. The £173 78. 5d. which had been
awarded to her in preference by the trustees, represented
general property of the insolvent estate, and not any portion
of the articles in the inventory.
Porter, A.-G., for the applicants, maintained that the antenuptial contract, upon which the proof had been admitted,
the one with reference to Mrs.
raised two questions,
Chiappini's right to the furniture in specie forming part of
the inventory, and the next touching her position with
respect to the amount alleged to be due beyond the value of
The present motion dealt
this furniture, viz., the £625.
only with the latter question, although the authorities to
which he would refer went to the full extent, that no clsum
whatever existed by virtue of this ante-nuptial contract on
This contract stipulated community of
the insolvent «;state.
property, and where there exists community of property, no
exception or limitation, as in the present case, can have any
effect in competition with creditors.
An ante-nuptial
contract, by which conunuaity of property, and of profit
and loss, is excluded, and by which, further, the administration of the wife's separate estate,
to which by
virtue of the marital power the husband ia entitled, is
taken away, can alone, if duly registered, give the wife
a preference for the property secured by such contract.
In the present instance, the wife's claim was, in fact,
to be preferred before her own creditors upon her own

—

—

her estate in community -with her husband
estate surrendered.
referred to Van der
Linden (6. J, chap. Ill, § 4, p. 75.)
Burge I, p. 299,

estate,

for

He

was the
and

Voel 42,

1,

33.

He

further maintained

that

if the
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inventoried property were separate property of Mrs?, Chiap-

isss.

-*'<"^^''-

pini, in competition -with creditors, tnls ante-nuptial contract

created no debt to the Talue of this property on the husband's
ffj^^'"*
estate, but that the husband's estate was bound in the Edwara Lorenzo
"'
'°"'
amount of 10,000 Rds. in security of the due performance of
the trust mentioned in the contract, which could under no
circumstances make him liable for the deterioration, loss, &c.,
without his fault, of any of these articles, or the pecuniary
loss occasioned by the death, or the emancipation by legislative act, of the slave : but that all such loss should fall on
Mrs. Chiappini. His liability, if any, would be limited to
compensation for loss occasioned by his own misconduct in
the trust.
But it could not be maintained that this contract
contained any hypothec whatever for 10,000 Rds. due by
him to his wife.
He referred to Holl. Cons., 4, p. 600,
Cons., 338 ; V. d. Keessel, Thes. 257 ; and BeWs Principles of
He argued, further,
the Law of Scotland, p. 282, § 1043.
that mention of the child or children in the contract was
merely made as a reason forgiving the property to the wife,
and that no property whatever was created in the children,
so that the interpretation of this contract was not affected
by any supposed interest of the children. He claimed, in
conclusion, that the preference should be disallowed and the
trustees should be ordered to amend the account.
C. J. Brand, on the same side, likewise argued the impossibility of the co-existence of community of property with
separate property of the wife in competition with creditors:
and further, that the contract did not .create a debt on the
estate, but merely specified property to the amount of 10,000
Grot. 2, 12, 15,
Rds. excluded from the community.
{Groeneweffen's Note), and Grot. 2, 12,^«. note. In reference
-''•'

to the liability of Mrs. Chiappini for the loss, deterioration,
&c., of the property supposed to be secured to her, he
referred to Wesel de Con.. Soc, Tract. 2, chap. Ill, p. 168

and p. 169.
Cole, for Mrs. Chiappini, maintained that the question
was, in truth, one of the effect of the registration, in the
public debt registry, of a debt against the estate of the
insolvent.
It was plain and admitted law that marriage
could take place partly In community and partly out of
community,— that certain property could be excluded from
the community.
(Surge V, 269, and the authors there
quoted.) The property so excluded from the community
amounted in value to between 11,000 and 12,000 Rds., but
the bond was granted for the sum of 10,000 Rda., clearly
showing the intention that a debt was intended to be created

for the

and

sum of 10,000 Rds.

this

in the estate of the insolvent,

debt thus existing, the registry from

its

date created

;
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^o^sJ"^In

a

first

He

mortgage on the estate in favour of Mrs. Chiappini.

referred also to

Bur^e

1, j».

3 1 9.

Jte Insolvent

EawBrfi.^20
chinppini.

The Court (Cloete and Watermetee, J.J.) gave
jy^gjijgnt

in

favour of

the

applicants on

the

following

grounds

The

applicants in the present motion,

who

are concurrent

creditors of E. L. Chiappini, objected to the plan of distribution framed by the trustees of his insolvent estate, in
which a preference to the amount of £173 7s. 5d. is awarded
to the wife of the insolvent, in virtue of an alleged hypothec,
created in his estate by a duly registered ante-nuptial contract
This contract recites a perfect community between
the intended spouses, but excepts from this oommnnity certain property of the future husband, amounting, in 'the whole,
to upwards of 7,000 Eds., and certain property of the future
wife, amounting, in the whole, to upwards of 3,000 Rds., "as
the sole aiid exclusive property of the wife as a provision for
her, and the child or children of the intended marriage ;" it
further states that the husband shall have the use and possession
.thereof for the purpose aforesaid,
and that his estate shall
be firmly bound to his wife and the child or children of tho
intended marriage, in the full sum of 10,000 Rds,, as security
for the due performance of the trust : and further " diat the
sum of 10,000 Kds. should not be otberwise disposed of
except by mutual last will and testament." The registry of
the contract, it was contended, is a registered aclmowledgment
of a debt due by the husband to the wife, for which he bound
his person and property, and secures a bypotheo to the
amount of 10,000 Eds. on the estate of the insolvent,^vin{j a
preference, and having precedence by
of all mortgages
of subsequent date. This view of the effect ctf the registration of ante-nuptial contracts is not borne out by the
Colonial law, under which the registration is required in
order to give its due validity to the legal hypotheo of the
wife in the husband's estate, constituted by the ante-nuptial
con tract,

—

kw

No change was introduced by the Proclamation of General
Janseens, dated 23rd May, 1805, in the nature of the legal
hypothec in favour of merried women, aoqui^d by antenuptial contract : but it was declared necessary that antenuptial contracts, in consequence of which such legal
hypothecs existed, should be registered in the office of me
Colonial Secretary (by subsequent Ordinancse in. the office of
the Eegistrar of Deeds), and, failing soch regiBtration, the
right of preference otherwise enjoyed by virtue of such
aa,.fi-nuptial contracts should be forfeited,—-and the tadt
hypothec be postponed to mortgages-of later date. (Fro.
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clamalion 2Srd May, 1805 ; Burton's Insolvent Law, p. 134,
isM.
Nt>v^27.
Note.) Both before and after this Proclamation the law
regarding the stipulationa in an ante-nuptial contract creating-^" E'tat'o""'
a legal hypothec was the same. Only aach a hypothec aa ^<'^"? Lorenzo
'»pp""could have existed by ante-naptial contract without regisfcration, before the law required registration, in now secured by
the faot of its being registered.
The foundation oi the hypotbtc, which, by this Proclamation, requires registry for its due security, is in the privileged
hypothec, which Justinian's Constitution {Cod. 8, 18, 12)
created in favour of the wife on the husband's estate for the
dotal properly brought by her into the marriage ad sustinenda
onera matrimonii,—the estates of husband and wife being by
No such privilege
the Bomon law separate and distinct.
in favour of the wife was oonflistent with the statutory
communiiiy prevailing in Holland, by which the estates of
the spouses merged into one, administered during <iie
marriage by the husband with full marital power, but to be
equally divided ou its dissolution.
(Grot 1, 5, 22 24.)
This general community might, however, be excluded by
ante-nuptial contract : and the wife's separate property ooul<?
be secured from all risk or liability for the husband's debts,
by stipulations that she should be entitled to no portion of
his estate or its accumulations, and should not participate in
(Voet 23, 4:, 52.)
profit and loss arising stante matrimonio.
The effect of such a contract (the commentator proceeds to
to the
say) is, that the Roman jus dotium is reintroduced,
extent, at least, that the wife has preference before all creditors on the husband's estate, hypothecary or otherwise, of
And
later date, for the restitution of her dotal property.
this, he adds, is consistent with the provisions of the Placaat
of Charles
bf ith October, 1540. (Groot Placaat Boek,
The 6th section of this
Ft. l,Bk. I, Tit 1, § 6, p. 316.)
very important Placaat, to which sufficient attention is not
paid in the preparation of ante-nuptial contracts in this
Colony, is of the following tenor :

—

—

V

" Further,

—Whereas many merchanla take upon themselvesand

to consti-

benefits
of their wives large dowers, and excessive gifts
upon their property, as well in consideration of marriage as to secure
their property vnih their aforesaid wives and children, and afterwards
are found to become insufScient to pay and content their creditors, and
wish to have their wives and widows preferred before all creditors, to the
wUl and ordain that
great injury of the course of commerce:
the aforesaid wives, who henceforward shall couti'act marriage with
merchants, shall not be entitled to pretend to have or receive any dower,
or any othei" benefit on the property of their husbands, Or to take part
and share in the acquisitions made stahte matrimonio by the husband,—
evrai in cases where property has been actually transferred or specially
bound for the purpose (al waar 't zoo dat zy ge-erfl ofte beleend waren)
—until such time as all the creditors of their aforesaid husbands shall be
tute iu fivour

—

We
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will, in reapeot hereof to be preferred
paid ana satisfied.-and whom we
wido^^s.-sav.ng to the latter their r ght
before the afore.^id wi7e3 and
competent to Aem, by reason of the.r
of preference, aa tiie same is
lOToivent marriaae portion brought by them into the marn^e, or obtained by them
jj. Imolvent
In Be
Esti
and relatives/
.S%°eni« tb-ougl! gift or succesaion from their friends
Edward

"-„

1B66
Not,
"—^'-

reforence to merchants, all
\Ithou<rh this section has special
its proyisions generally
applying
th& authontiee concur in
Pact. Ant , Obs. 10, Not. R.; V.D.
de
Voet2A,Z,25,Neostad.
(

some, it was merely
KeBssd, Tkes. 242) ; and according to
in great part of
force
in
law
ancient
the
declaratory of
Jid. Ve Haas,
Holland. ( Van Leeuwen, Cent. For., 4, 11, 5,

It. 3. Obs. 38.) There are two doctrines
1 J Rcgts. Obs.,
ante-nuptial contract
contained in this law,— the one that no
the husbands pi^of
any
wife
can secure in favour of the
other, that the
the
creditora;
with
competition
in
perty,
the husband's
agwnst
secured
wife's own property can be
contract.
ante-nuptial
by
creditors
The first doctrine is affirmed to the fullest extent by the
Voei (24, 3, 25) states that
various writers on the subject.
for ihe
the wife has no preference on the husband's estate
* doerium " or settlement stipulated in the ante-nuptial
appignorated
contract, even though the husband had specially
(Note 16 to
Schorer
security.
for
its
certain of his property
Grotius 2, 12, § 17) says that the wife or the widow, after
dissolution of the marriage, is entitled to nothing out of the
husband's property, acquired by ante-nuptial contract, not
even the" arrha" (the amount given in consideration of

Not

literally *' earnest money") &c., &c,,
deducto aere a&no"— until after all creditors are paid.
Van der K6essel {Thes. 258) that the " morgen-ffave," or
donum matutinum, a donation from the husband in considera-

proposed marriage,

"nhi

[*

The

original

Dutch of

this section is literatim as follows:

Itfm, want veele Coopluyden hen Teryorderen heure Huyayrouwen te
constituercn groote douwarien ende excessiye giften ende gewin op heure
goedcn, soo om huwelick te doen, als om te salveren heur-lieder goeden, by
henr-liedsr voorechreven Huyarrouwen ende Kinderen, ende daer nae
worden bevonden insnlBsant te betalen ende coiitenteren heuren schnldenaent, ende Trillen heure Huysvrouwen en de Weduwcn gheprefereert
worden voor alle SohnldenaarB, tot gi-oot achterdeel Tan den loopen van den

Coopmaiishap.
Wij wiUen ende ordonneren dat de roorschreven HuysTrouwon, die Toortaen huwelicfe met Coopluyden contracteren sullen, niet
en znllen niogen pretendercn, hebben tjft ontfangen eenige douwarien oft
ander gewin opte goeden von heure Mans, oft nemen decl endo porcie fn de
equestcn, gedaen by de voorscbreven Mans oft staende heuren huwelick,
alwaer 't soo dat sij ghe-erf t oft beleent waren, ter tijdt ende wijlen toe dat
alle die Crediteuren van heure voorscbreven Mans betaelt ende gecohtenteert
zijn, ende de welcke wy wUlen ala desen aengaende gheprefereert te worden
voor de voorechreven Huysvrouwen ende Weduwen, behoudens den selven
heuT Eccht van preferentie sulcka als hen competeert, uyt reden van heuren
Huwelycxae gave, by hen in 't Huwelyck ghebradrt oft hen ghegheven oft
gesucoedeeit van heuren Vrienden ende Magen.— En.]

—

)

i8S6.
an immediate acquinov^jj.
by law acquired only at the dissolution
of the marriage, and after payment of all creditors ; and ^" Estlteor"*
(Thes. 262) that all benefits secured to the wife by ante- Edward Loionzo
'»pp'"'nuptial contract, wlietber there exist community of profit
and loss, or such community have been excluded, are postponed until all creditors of the husband's estate have been
satisfied. ( Vide^ also, Van Zurck, Cod, Bat. Tit, " Douarie,^'
and Tit. " BanckerotiOers."
According to the first part of the Placaat, therefore, and
the authorities to which reference has been made, the
" setting apart, as the sole and exclusive property of the

tion of marriage, although in its nature
sllion

by the

wife, is

wife," of the furniture, &o., the husband's property, in the
part of the inventory annexed to the ante-nuptial con-

first

the amount of Rds. 7,478, as "a, provision for her
and the child or children of the marriage," is a settlement,
gift, or provision which can have no effect in law until all
the creditors of the husband's estate have been satisfied
and this would equally have been the case if there had been
exclusion of community of property, and exclusion of community in the profit and loss in this contract.
The second doctrine of the Placaat is, that the wife's
property, at the date of the marriage, can be secured to her
But, in order to have this security, it is
against creditors.
necessary that she should be satisfied to keep her estate
She should be
entirely distinct from that of her husband.
content with her own separate property, and acquisitions
during the subsistence of the marriage, and not claim any
(Voet 2^,^, 52.)
participation in her husband's estate.
contract by which the wife's property is secured to her
exclusively, and in addition she is to be entitled to the
advantage that may arise from community, is void in a
question with creditors, although in a question with the
husband's heirs it would be valid. ( Voet 23, 4, 57.)
Upon these authorities, in conjunction with those adduced
on the part of the applicants, the Court held, that with
reference also to the property b^lougiug to Mrs, Chiappinl
at the date of the marriage, she had no claim on her husband's
estate in coinpetition with creditors, by virtue of this contract ;—the community of property, as stipulated in the
contract, which made her ifable to the creditors of her
hnsbatid's estate, rendered the exclusion of any property, as
a provision for her, from liability to these creditors, impossible.
The surrendered estate was in truth Ihe estate in
ooramunity of her husband and herself, as had been maintract, to

;

A

taiined at

the Bar.

[Reference was likewise made to two eases in Neostad :
DePactis Antenuptialibus,— ont C Oh s. 10) referred to before,

Y

.
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wliere dotal property excluded from communitj
ante-nuptial contract had been alienated by the husband,
^« ^^jj™"'/'^"' the wife was held not entitled to claim her hypothec, on
Edward Lorenzo failure of the proper prccautions in the contract,—and the
chiappini.
^^.jjgy ^Q^^ 21), in which where dotal property had been
mortgaged by the husband as security for the payment of an
annual interest, and the wife had after his death paid the
interest for some years, her heirs were yet entitled to reclaim
it as free of the mortgage,
the ante-nuptial contract having
stipulated complete exclusion of community, exclusion of
profit and loss, and prohibition of alienation, &c,, by the
in vfhich,

ISS6.

N'oT^

27

jjy.

—

husband.]

The Court ordered the preference awarded to Mrs.
Chiappini to be disallowed in the terms of the motion, and
the plan of distribution to be amended accordingly*
The
costs to be paid out of the estate.
Thereupon Cole withdrew his motion founded
objections filed on behalf of Mrs. Chiappini.
[AM>lioiiuts' Attomeya,

KwpondeotB- Attorney

PAlnEBiDQB

St

D. Tbhjxaiti.

ABDBBffE.l
J

on the

SUPREME

COURT

18

9.

PA.RT
PonocK's Trustees
Undue preference.

Action

Ord.

vs.

III.
Hakris's Executors.

to set aside
(j,

REPORTS.

mortgage bond under

1843.

Declaration to set aside a bund, a.% an undue
under Sect. 84 of Ord. 6 of [843, must
specifically ar}er "contemplation of insolvency''' when, the

Pleadivg.

prefertnce,

challenged bond toas given.

This was an action to set aside a bond as an undue pre186b
^""''
The declaration stated that John Harris, of Clare»?
mont, and Jacobus Fredericus Gerhardus Fietersen, of
^I^_''
Addeiley-street, Cape Town, Secretary of the General rocooks Trus.
Estate and Orphan Chamber of Cane Town, in their capacity 'ExeciaoVs.*
as executors testamentary of Mary Hai-ris, deceased, late
of Clareniont, in the Cape Division, and late the wife of
the said John Hams, the abovenained defendant, were
summoned to answer John Thomas Eustace and Daniel
Mills, of Cape Town, in their capacity as joint trustees of
the insolvent estate of John Thomas Pocock and John
Alfred Mathew, both of Cape Town, lately trading together
as chemists and druggists in copartnership under the style
or firm of J. T. Pocock & Company, the abovenamed
plaintiffs, in an action to have it declared that a certain
mortgage bond, passed and executed by the said firm of
J. T. Pocock & Company, before the Registrar of Deeds
of this Colony, on the 25th day of September, 1868, for
the sum of one thousand pounds sterling, in favour of the
said late Mary Harris, deceased, which bond has been
entered as proved by the said defendants in their said
capacity on and againxt the insolvent estate of the said firm
ference.
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of J. T. Pocock & Company, was, and shall be deemed to
be, an undue preference of the said Mary Harris over the
Aug. 3.
other creditors of the said firm, and null and void by virtue
Pocook's Trus- of the 83rd and 84th sections of the Ordinance No. 6 of
'"Ex'cmor"!'^ 1843, for the reasons therein and hereinafter set forth, and
to have it ordered that the proof of debt so entered as aforesaid may be expunged for the like reasons. That heretofore,
to wit, for several years, the said John Thomas Pocock and
John Alfred Mathew used to carry on business in Cape Town
in copartnership as chemists and drusjgists, under the said
style or firm of J. T. Pocock & Company, and in the
course of such business, to wit, in or about 1866 or early
in 1867, became indebted to the said Mary Harris, who was
the wife, married out of community of property, of the
said defendant, John Harris, in the sum of one thousand
pounds sterling, or thereabouts; that afterwards, to wit, in
or about the year 1868, but long before the month of September in that year, the said firm became embarrassed in
their affairs, and were, before the said month of September,
that is to say, their
in a condition of hopeless insolvency,
debts, fairly calculated, very far exceeded the amount of
their assets fairly valued, including in such last amount
every amount of profit which could with any reasonable
probability be expected to accrue from the business of the
said firm ; that, notwithstanding this condition of affairs, the
said J. T. Pocock and J. A. Mathew, in contravention of
the law in that behalf, and in opposition to their duty to
their creditors fairly and rateably to distribute such assets
as they had, amongst such their creditors, and intending and
contriving to prefer the said Mary Harris above their own
creditors, on the 25th day of September, 1868, passed
before the Kegistrar of Deeds the mortgage bond the
subject of the present action, to secure the said sum of one
thousand pounds sterling, and for no new further consideration, which bond the said plaintiffs submit was not made
bona Jide and upon just and valuable consideration, and
which they submit, therefore, was, under the circumstances
herein stated, null and void Joy virtue of the 84th section of
the same Ordinance, and ought so to be declared by this
Honourable Court; that shortly after the passing of the
said bond, to wit, on the 28th day of October, 1868, the
said firm called a meeting of their creditors and exhibited
certain, accounts or statements of their affairs, and assigned
their estate for the benefit of their creditors, when it was
determined that the said estate should be surrendered as
insolvent, which surrender was in consequence made and
accepted by this Honourable Court, and an order of seques1889.
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was duly made thereon of the

said estate as insolvent
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on tbe 2nd day of December, 1868

;

that they, the plaintiffs,

were elected joint trustees of the said estate, and were
duly confirmed as such joint trustees by order of this
Honourable Court, made on the 12th day of January,
The said Mary Harris died on the 23rd day of
1869.
January, 1869, having by her last will and testament duly
appointed the said defendants as the executors of her said
will, who duly obtained letters of confirmation of their said
appointment as such executors from the Master of this
Honourable Court on the 4th day of February, 1869. The
said defendants have, notwithstanding the circumstances
aforesaid, tendered, and caused to be entered, a proof of debt
on the footing of the said bond, claiming upon and against
the said insolvent estate of the said firm on the same proof
to be allowed a preference in the administration in the assets
of the said insolvent estate ; and the plaintiffs have allowed,
under protest, the entry of the said proof, subject to the
decision of this Honourable Court. The plaintiffs, therefore,
pray that it may be declared that the said b nd was and is
an undue preference, and was and is null and void, and
that the proof thereon may be ordered to be expunged, and
that the defendants may be ordered to pay the costs of this
action ; or that the plaintiffs may have such further and other
relief as the nature of the case may require.
The defendants pleaded the general issue.
This day (June 9), before the plaintiffs proceeded to
evidence,
Porter, for defendants, objected that the declaratioa
was bad under the 84th section of the Ordinance, under
which the facts set forth would come, because there was
no averment in the declaration of contemplation of insolvency at the time the bond was executed.
Griffith, A. G., for plaintiffs, argued that contemplation
must be inferred from the averment in the declaration of
" hopeless insolvency."

The Court held that the averment of contemplation must
be distinct and explicit, and not mere matter of inference,
and gave leave to amend the declaration upon plaintiffs
paying " costs of the day ;" which, after some argument as
to the meaning in this Colony of the words " costs of the
day," it was agreed should be taken as five guineas.
The declaration having been amended accordingly on these
terms, the Court heard (on 9tL and 10th June) the evidence
of Mr. Eustace, a trustee, and Mr. Pocock, one of the
insolvent partners (the effect of whose evidence will be
gathered from the judgments below). 'No witnesses were
called for the defence,
After hearing counsel.
.

ises.
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BELt, C.

J., said

:

The

action in this case

was brought

a mortgage given by the insolvents, Pocock &
A^«£_3
Co., to Harria, on ti\e 25th September, 1868, on the ground
Pocock't Trus. that it had been given as an undue preference of Harris over
'^'ExeculoS''" the other creditors of the insolvents, in contemplation of
insolvencyj and with intention to prefer Harris, and was
therefore reducible under the 84th section of the Insolvent
Ordinance. The declaration as originally framed was intended
to take advantage of the 83rd section as well as the 84th;
but any claim for relief under that section was abandoned as
apparently untenable. The simple question., therefore, which
the Court had to determine was one of fact, whether at the
time the bond imder challenge was given the grantors contemplated sequestration of their eutates, and intended by it
The case
to prefer the grantee over their other creditois.
stood over in order to afford the Court an opportunity of
considering the evidence before giving judgment. The only
witnesses examined in the case were for the plaintiffs, and
these were Tiustace, the trustee in the sequestration, and
Pocock, one of the partners of the insolvent firm. According
to the evidence of Eustace, the position of the firm had been
substantially the same in the beginning of the year 1868 as
it was in the beginning of September of that year.
In the
beginning of September, according to him, the liabilities of
the firm were £,22,260, having been in August £22,^00,
and in the course of September they were further reduced to
£22,000, and at the time of surrender the liabilities remained
at £22,000.
To meet these liabilities, the firm had stock
which was valued in the sequestration at £5,500, and debts,
good and bad, amounting together to £18,354 I8s. To
meet, therefore, £22,000 of debts, owing by the firm, the
firm had £23,854 18s, of slock and debts due to the firm.
In other words, the firm was £1,854 18s. above the world.'
assuming the stock to be properly valued and the debts to be
^""°

,0

to set aside

all good and recoverable.
But Eustace swore that he estimated the good debts at only £3,371 18s. 5d,, leaving as
bad debts £10,811 12s. ; so that, according to his evidence,
deducting £.5,500 of stoek and £3,771 I8s. 5d. of good
debts, making together £9,271 IBs. 5d., from £22,000, the
firm was £12,728 Is, 7d. behind the world. Eustace swears,
however, that his " estimate may be wrong, but certainly
there was a deficiency in the beginning of September."
That his estimate was wrdng is proved b'y this, that whereas
a debt of £7,000 owing by the firm of Bevan and Dunean
was placed among the £10,811 of bad debts, £2,000 of that
debt was paid by Bevan and Duncan within a few months
after the surrender.
If Eustace was so far wrong in his
estimate as to this debt, it is by no means impossible tii&t he
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may have been wrong

but I am not aware
;
order to ascertain whether,
he debtor contemplated sequestration when he gave- the
socnrity challenged under the 84th section, has been satisfied vrith evidence of a deficiency of assets to meet liabilities,
according to an arbitrary valuation of the formerj and has
resorted to the state of the debtor's estate, as thus ascQr
tained after the sequestration, and after it has sustained all
the depreciation consequent upon such a step, and the result
has been to show daily a deficieney of assets to meet liabilities at the time of the sequestration.
The period which the
Court has resorted to for solving the question of contemplation of sequestration has been that at which the debtor gave
the security, the subject of challenge.
The Court has not,
even as to that period, resorted to a dry estimate of the assets
and liabilities of the debtor, as if the estate were already
dead, through the effect of sequestration.
It has looked at
the business of the debtor as a living, going one^ and inquired
whether, at the date of giving the security challenged, there
could have been in the minds of the insolvents any reasonable probability that the business could continue to have
that character, after having given the security. If the Court
could see such a probability, it has not felt itself justified in
finding that the debtor contemplated sequestration when he
gave the security challenged, or in sustaining the challenge.
Ifj on the contrary, the Court has seen that the insolvents,
under all the circumstances, could not have felt a reasonable
probability of being able to carry on business after havingfiven the security, it has felt itself justified in finding that
e contemplated sequestration when he gave the security,
and in sustaining that part of the challenge authorized by
the first part of Section 84 of the Insolvent Oi'dinaneeActing upon those principles, I think the evidence of Eos^
face, so far as I have referred to it, may be almost dismissed
from consideration. Eustace swears, further, that the insolvent's firm had been renewing its bills for eighteen months
before sequestration ; that it did so with his own firm ol
Borradaile & Co. ; that at first it paid off a portion of the
bills renewed ; but the two or three last hills were renewed
in fnll ; that his firm, nevertheless, did not stop the credit of
the insolvents ; and be .admitted on ccoss-examination that it
was not unusual for parties like the insolvents, having country customers, to renew their bills ; and finally, that, at the
date of the sequestration, no bills of the insolvents had been
protested.
So far as tliis evidence of Eustace goes, there is
nothing in iu to account for the surrender of the insolvents'
estate in September, 1868 ; for aught that his evidence
shows, the insolvents might have continued their business.

of any case in

as to other debts

which the Court,

I8«.
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He

he could have shown it, that, although
pj-g^it of tijg insolvents, other per'*"!£_ ^'
sons had done so, and that, in fact, the insolvents had ceased
f ocock's Trus- to buy and to sell.
Pocock, the insolvent, the only other
^'^Exe'cutora!'* " witDess who was adduced, swore that his assets were above
his liabilities, according to a rough estimate ; that the last
stock-taking was in July, 1866 ; that he then estimated the
stock at £9,000; that the same mode of estimation was
adopted by him in October, 1868, after the insolvency,
when he made the stock £8,500; that in September, 1868,
according to his estimate, the assets of the firm exceeded its
liabilities ; that, during the year before their stoppage, they
" took up heaps of bills by. paying them in full ; " that he
isee.

June

^0.

does not show,

j^j^ gj,j^

had

^jj

all his

jj^j.

if

gj.^p

lifetime

j.jjg

renewed

bills

;

that this

was common

with merchants having country customers ; but he admitted
that, if all the debts due by the firm had come upon them,
they could not have paid them, having previously sworn
that he " had looked into their affairs, and could have paid
all their debts."
This evidence does not carry the matter
further than Eustace's evidence, so far as regards the probable means of carrying on the insolvents' business beyond the
time at which the bond was given to Harris, to wit, 25th
September, 1868. It shows, no doubt, that the firm had
paid bills in full during the course of the year prior to the
25th September, 1868 how Istte in that year the evidence
does not show ; no doubt, it also shows that the insolvents
had renewed Borradaile & Co.'s latter bills without paying
off any part of them ; but Eustace's evidence shows that this
did not excite any suspicion even in Borradaile & Co.'s
minds, as it did not induce that firm to stop the credit of the
insolvents.
The state of the insolvents' business was such
as must certainly have occasioned considerable anxiety in the
minds of the partners, because if failure to recover debts to
any large amount had occurred contemporaneously with the
refusal of any creditor to renew his bills, the
stoppage of the
firm must have been inevitable ; but I see
nothing in the
evidence to satisfy my mind that the insolvents, on the 25th
of September, 1868, must have foreseen the happening
of
that occurrence.
Bevan & Duncan, a firm carrying on a
tradmg business with the natives to the north of the Colony,
a bnsmess which admitted of their making only
a yearly
payment to the insolvents, by whom they were supported,
owed the insolvents in the beginning of 1868 a debt of upwards of £5,000, In February, 1868, when,
according to
Ji-ustace, the debts of the insolvents
amounted to £22,500,
theur assets being then pretty much
the same as in the end
ot beptember, 1868, the insolvents,
so far from distrusting
either the solvency of themselves, or
of Bevan & Duncan,

—
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forwarded goods to Bevan & Duncan to the aoiomit of
uas.
£2,000. According to the evidence of Pocock, nothing had
'y ,^;
A"s- '•
occurred between February, 1868, and September of that
year to induce the insolvents to doubt the credit of Bevan Pocock^Trus& Duncan, or any other of their debtors ; the firm were '""ExMrnow!'^
then in expectation, as before, of remittances from their

and from Bevan & Duncan in
swears that they "had no right to doubt
Bevan & Duncan; their money was not due till their
This confidence in Bevan & Duncan was
yearly return."
justified up to the 23rd October by this fact, that some
months after the sequestration £2,000 were received from
Bevan & Duncan ; but on the 23rd or 24th October the
confidence of the insolvents in Bevan & Duncan was shaken
by receipt of a letter from that firm informing the insolvents
that the writers had sustained very serious losses from the
disturbances between the Damaras and the Hottentots.
" Their letter," says Pocock, " satisfied me that we must
surrender, and on the 28th of October we called a meeting
of creditors."
How far the insolvents were justified even in
this despondency might at that time have been a question',
for Bevan & Duncan were not insolvent:
they were only
embarrassed by living in a country in a state ol commotion
from tribal hostilities ; and, in fact, as I have before mentioned, they subsequently sent £2,000 to the insolvents, and,
for aught shown, more still may be received from these
people.
However this may be, the occurrence to which I
debtors

generally,

particular.

He

—

have before alluded of a failure to receive moneys from so
to the firm had taken place ; and now the
insolvents saw, or thought they saw, no prospect of being
able to continue the business on the footing upon which it bad
hitherto been carried on
to wit, that of paying part of their
bills and renewing others.
The 23rd or 24th of October is
the earliest day, so far as the evidence discloses, on which
this view of their afiairs occurred to the insolvents ; nor do
I see anything in the evidence which would justify the Court
in holding that the position of the insolvents' business was
such that, however confident the insolvents may have been
of going on up to the 23rd of October, they must be taken
to have foreseen sequestration of their estate as inevitable
prior to that date.
The bond of Harris was given on the
25th September, 1868, when, according to the opinion I
have already expressed, the circumstances of the insolvents'
business was such as might justify them in thinking that
they would receive remittances from Bevan & Duncan and
JSio
other debtors, which would enable them to continue it.
one had as yet refused them credit, and no one had declined
to renew their bills, or had protested them for non-payment.
In my opinion, therefore, the insolvents did not contemplate
large a debtor

—

—
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sequestration
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This makes
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the tnod challenged.
consider the question of inten-

when tKey gave Harris
unnedessary

to

the wholeyhistory of 'ihe Irarasaclion
fjut
that the giving of that bend was not with any
intention tosprefer Harris, as argued bj the plaintifTs, but
in honourable fulfilment of an agreement with Harris to give
the bond so soon as the property should be cleared of Fishers
bond, which ful-fflment was postponed only fay the intervention of the Governmenf proseculion of the insolvents for
lion

to

satisfies

treble

prelerL;

me

Ac

value of goods which they had imported withoul

alleged, and suceessfully
but not under circumstances which, in the opinion

making a due entvylof them as was
alleged,

nf the Court, justified the infliction of the heavy penalty
claimed.* So soon as the minds of the insolvents were relieved
from apprehension of the effect of this prosecution upon their
credit, the insotvente gave Harris the mortgage which they
were under an honourable obligation to give her long previously^
an obligation winch, as between the insolvents and

—

Harris alone, this Court would have enforced had it been
On the whole, 1 am of opinion that the judgappealed to.
ment of the Court ought to be for the defendants, and with
cosis.

Denvssbn, J., said
In the declaration of this case
the defendants are summoned to answer the plaintiffs in an
action to have a certain mortgage bond passed by Pocock &
Co. to and in favour of Mary Harris declared an undue preference, and null and void, under the provisions of the 83rd
and -84th uection^ of the Insolvent Ordinance, and to have it
ordered that the prOof of the said bond, as a debt ageunst the
insolvent estate, be expunged.
There is evidently a misconception with reference to the provision of the Ordinance
referred to, as mentioned at the trial, it being quite clear
that the 83rd section strikes at gratuitous alienations made
to any third party without just and valuable consideration and
not bondjide, which are null and void if it shall appear upon
proof that the Ititbilitiee exceeded the assets of the party
making it, or to the extent of the excess produced by such
alienation; while the 84th section is only applicable in case
a debtor, contemplating the sequestration of his estate, make.8
an alienation of his property to a creditor with the intent of
preferring suck creditor over ahd above his other creditors
and in such case the alienation is null in void, as an undue
preference.
From the evidence in this case, it appears that
:

1865, Pocock & Company borrowed trom
Harris about £1,000, for which they gave ber an
acknowledgment of debt, dated lOlli January, 1866, with
full power, should the amount not be paid upon a given
in

Deeember,

Mm.

Vidn Gnbam,>I.O.,aa.Pocouk&. Co.— Reports, 1868, p. 2S1.
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certain immovable property enumerated in
document, and to gire transfer of the same in the usual
Over the same property a mortgage bond duly regisform,
tered existed at the time in favour of one Fisher, payable by
instalments ; and Pocock, the managing partner, intended,
80 soon as this liability had been satisfied, to give Mrs. Harris a bond over that property ; this he communicated to her
in the month of March, 1866.
Fisher's claim was settled
in 1867
but Pocock leaving for England about (hat time,
did not fulfil his promise as regards the bond to be given to
Mrs. Harris; and when he returned to the Colony in 1868,
he found himself involved in a law suit with the Customs
Department, and in consequence thereof requested Mrs.
Harris not then to press for the bond, which was acceded
to— but shortly after passed the same, to wit, on the 25th
September, 1868, it being the bond now in question,
Pocock & Co. had been in business for many years, and no
substantial alteration had taken place in the same for at least
A year before September ; and although according to the
calculation of one of the trustees, made after insolvency, the
assets in September, 1868, were not sufficient to meet the
notice, to sell

that

;

the debts due to the estate in September were
good, and the stock calculated at its true value, there certainly would not have been any deficiency at that time.
In
the course of the business, bills were discounted and renewed
either in part or in full ; but a number of claims were satished, and nothing occurred before September to shake the
credit of the firm.
About the 23rd October, 1868, unsatisfactory accounts were received from the principal debtors.
Co. to con
Duncan
Bevan, which induced Pocock
vene a meeting of their creditors, and ultimately led to the
surrender of their estatei ; and upon the facts as above
detailed, the Court is to form its judgment as to whether, on
the 2dth September, 1868, Pocock
Co. contemplated
the sequestration, and whether the bond was given by them
with the intent to prefer Mrs. Harris over and above the
The provisions of the 83rd
other creditors of their estate.
section of the Insolvent Ordinance are wholly inapplicable
in this case ; there is no gratuitous alienation without just
and valuable consideration, and not bond Jide ; but there is
here the substitution of a registered mortgage bond for an
acknowledgment of debt, which may or may not have been
given in contemplation of insolvency, and may or may not
have been intended as a preference of Mrs. Harris over the
other creditors of Pocock
Co/s estate. To satisfy the
requirements of the 84th section, the debtor must have contemplated the sequestration of his estate either by his own
voluntary act or otherwise that is to say, sequestration
must have passed in the mind of the debtor, and more than
liabilities, if
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have been no contemplation of
Court will not accept the etatement of the

that, or otherwise there could
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debtor that no such contemplation of sequestration existed
at the time the alienation which is challenged was made as
It will take all the circumstances
conclusive evidence.
existing at the time into <!onsiderationj and if satisfied that

was actually impending and substantially inevitwhether the debtor admits it or not,
that contemplation of sequestration did exist ; and this is the
rule laid down by the Privy Council in the appeal in Carpenter
and Smith (vide Appendix), in the case of the trustees of Daneel
vs. Van der Byl Sf Co., and in other cases. Now, the evidence
sequestration

able, it will determine,

me that on the 25th September,
1868, sequestration was actually impending and substantially inevitable.
The business of Pocock & Co. was then
being carried on as it had been for at least a year before that
time ; their credit had in no way been shaken ; their liabilities were covered by their assets ; and, excepting a general
distrust in consequence of the financial circumstances of the
Colony, there was no reason to believe that the assets were
bad ; when forced upon the market they did not realize their
true value, as ia inevitably the case, but that certainly is no
criterion for testing the value.
And as for any temporary
difficulty concerned, they had good reason to expect remittances from Bevan and Duncan, which would ha"ve carried
them through those difficulties without any inconvenience.
When> however, they were disappointed in those reasonable
expectations, sequestration stared them in the face, and they
surrendered their estate. But not only contemplation of
sequestration, there must also be an intention to prefer ; and
of the existence of such intention the Court will also judge
from the circumstances which existed at the time. In this
respect, now, the evidence is certainly exceedingly deficient
the money was not advanced upon promise of a bond ; but I
see no reason to doubt that in December, 1865, when the
money was paid, Pocock intended to give it ; he gave Mrs.
Harris full power to realize and transfer the very property,
in case the money be not refunded, which he subsequently
mortgaged. In March, 1866, he promised her tlie bond,
and in September, 1868, carries that promise into effect
the business not undergoing during all that time any
substantial alteration.
If the bond had been passed after
the 23rd October, when the eequegtratioa was inevitable,
an intention to prefer Mrs. Harris over other creditors
may well have been inferred ; but sequestration was
not contemplated in September, and I do not see how
any intention to prefer under the 84th section can be
made out. For these reasons, I agree with the judgment
in shis case fails to satisfy

just delivered.

;
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iseg.
PiTZPATEiCK, J.5 said In this cage an action is brought
"'"'
by the trustees of Pocock, an insolvent, against the execulo!
*-"^' ^'
tors of Harris to set aside, as an undue preference, under
Section 84 of the Insolvent Ordinance, a bond which had ^""°^\'^^^s
Executors,
been given by Pocock to Harris under the following circumPocock carried on business for several years in
stances
Cape Town as senior partner in the firm of Pocock & Co.,
general druggists. There is no evidence as to their mercantile status or financial condition previous to December, 1865.
In that month the firm borrowed of a Mrs. Harris, whom
:

:

the defendants represent, a sum of £1,079.
As security for
the repayment of this sum, Mrs. Harris received a lien on a
certain property which was then specially hypothecarted to a
person named Fisher, and but for which special hypothecation Pocock swears she would then have got a preferent bond
over the same property as security for her debt.
She, however, never called for the bond, nor does she seem to have
known at that time anything of Fisher's bond. In about
three months afterwards, in the month of March, 1866,
Pocock volunteered a promise to Mrs. Harris, to the effect
that when Fisher's bond should be paid off and cancelled, she
should then receive a bond specially hypothecating this property for the payment of her debt.
Fisher's bond was paid
off and cancelled in June, 1867.
Some time in this year
Pocock visited England, and nothing appears to have been
done with respect to giving Mrs. Harris the preferent bond
until his return to this Colony in 1868. On his return about
June, 1868, it appears from his evidence that some actions
were commenced against him, and as he considered that
giving a bond whilst those actions were then pending might
have an injurious effect upon his credit, he asked Mrs. Harris to allow him to postpone giving the bond.
She assented
to this, and the actions referred to having been disposed of

—

—

to some extent in his favour
he considered he might
then give the bond with safety to his credit, and he did so
on the 26th of September, 1868. This is the bond now in
question.
I have said that we have no evidence as to the
state of the insolvent's affairs previous to Decemberi 1865
neither have we any evidence of the state of his affairs during
the year 1866 ; and one of the plaintiffs
the trustees of the
insolvent's estate
who has been examined, states that there
was no substantial difference in the state of his affairs eighteen
months or two years before his surrender, which took place
in November, 1868, the estate having been aesigned in October of the same year.
The trustee swears that at that time
the real deficiency was £12,000
but at the same time he
adds that a balance sheet made out on 1st September, 1868,
on the assumption that all the debts owing to the estate were

—

—

;
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good, would not show a deficiency ; and he also says that,
supposing one certain debtor to the estate, viz., Bevan &
&"g s
Co., had proved good, the insolvent would have been in the
when he passed
Qck^Trua- jjame state on the 25th of September, 1868
January
previous ; also
as
was
in
question—
he
in
bond
the
tocuoSi"
that the stock-in-trade of the insolvent was that of a general
druggist, the value of which greatly depends on the mode
This is the evidence of the trustee, with this
of realization.
addition, that on the 25th of September, 1868, the day the
bond was given, the liabilities of the insolvent certainly
exceeded the assets, and that for some time previous to his
surrender the insolvent was renewing his paper, first in part,
"
and afterwards in full " with us," he says, " he did so
and that no bill of his had been protested. The insolvent
himself was examined, and did not dispute these facts, except
as to his liabilities exceeding his assets on September 25,
He denies, however,
1868, which he says was not the case.
the correctness of the inferences sought to be deduced from
them. He says that no conclusion as to the instability of
his business or of his want of confidence in it should be
arrived at from the fact of his having found it necessary for
some time to renew his paper, sometimes in part and sometimes in full ; for he says that he had " renewed heaps of
and
bills," " that he had been all his lifetirae renewing,"
says that if Bevan & Co. had stood he would have stood ; and
he positively swears that the first time he entertained any
apprehension of them was when he received their letter of
23rd or 24th October, and that then for the first time he
contemplated insolvency, or, to speak more accurately, the
sequestration of his estate.
Under these circumstances, the
Court has to decide if this bond be void under the 84th section of the Insolvent Ordinance.
The construction of this
section of the Ordinance was not argued at any very great
length at the Bar, nor can I say that a distinct issue was
raised upon this point ; but as the last question put by the
counsel for the plaintiffs to the trustee who was examined,
was, " On the day when the bond was passed, did the liabilities exceed the assets ?" I understood him to rest his
clients' case upon the principle, that from an answer in the
affirmative to that question, the contemplation of sequestra
tion was to be drawn as a legal inference.
I cannot read the
Ordinance, or the case which has settled its due construction,
so as to give it this effect.
In my judgment, the 84th section of the Ordinance takes, as its basis for legislation, the
state of the insolvent's mind, and not of bis circumstances,
at the time when he does a certain act. These circumstances,—
pecuniary eurcumstances, I mean, either taken alone or
in conjunction with other facts, may be such as to bring
i8ii9
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conviction to the Court as to the state of the insolvent's
uw.
^"™ ,5mind at a certain time, although he himself, who alone can
Aug. ?
in reality know the state of his own mind, may on his oath
deny the correctness of the conclusion arrived at, and this Pocock's Traseven althongh other circumstances may give additional weight '°"Execu*tora"'
It is a matter of fact to be decided, not a legal
to his oath.
inference to be deduced. In Smith vs. Carpenter (vide Appendix), Lord Justice Knight Bruce distinctly calls it a " question
of disputed fact," and the manner in which that learned Judge
piles up the reasons which brought conviction to the minds
of the members of the Privy Council, and distinctly marks
the different stages by which they arrived at their ultimate
conclusion that the insolvent contemplated the sequesti-ation
of his estate at the time be passed the bond there impugned,
clearly points out the principle of construction to be applied
to the 84th section : first, they are satisfied that at the time
of passing the bond the obligors were in a state of insolvency
second, that they were in a state of deep insolvency ; third,
that they were in a state of hopeless insolvency ; fourth,
that they were conscious that they were so circumstanced ;
and fifthly, that the members of the Privy Council were of
opinion, that notwithstanding what the insolvents had deposed, and notwithstanding their probable ignorance of bookkeeping and want of skill in matters of account, they must
be taken to have known that public and avowed insolvency
and a sequestration were impending and substantially inevitable, and therefore they affirmed the judgment of this Court,
that the bond was given by the insolvents at the time they
were contemplating the sequestration of their estate. This,
then, being the state of the law, as I understand it, the
question remains, must we, in the case now before us, come
to the conclusion, as jurors, after considering all the evidence
brought before us, that, on the 25th of September, 1868, the
insolvent, in the language of Smith and Carpenter, must have
known that public and avowed insolvency and a sequestration
was impending and substantially inevitable ? or, in the
language of the statute, that he was " at the time contemplating the sequestration, either voluntary or otherwise, of
his estate ? "
In my judgment, there are no grounds for
ai-riving at that conclusion.
had been many years in
business previous to December, 1865, giving bills and renewing or retiring them, as his circumstances from time to time
required.
At that date he borrowed £1,000, and gave a
non-preferent bond as security for the repayment of that
sum, intending at the time to substitute for that bond a pre-

He

JFisber, who had a
same property, should be paid off, and
who was then being paid off by instalments. This intention

ferent security,

when a person named

preferent claim on the
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he commanicated to his creditor early in 1866. Fisher was
paid off about June^ 1867 ; but the bond which was to take
the preferent place of hie bond, the bond now impeached,
was not given until September, 1868. This delay was caused
partly by the insolvent's visit to Europe in the meantime,
and partly by his fear that his giving a bond whilst certain
actions for penalties were pending would affect his credit.
These actions, however, having terminated more favourably
than he had feared might be the case, he gave the bond, as
I have said, unsolicited, on September 25, 186S.
The

on that day, if the insolvent's crehad proved goofl, and his stock realized cost price,
there would have been no deficiency ; secondly, that if his
debtors, Bevan & Co., had proved good he would not have
been in a worse position on that day than he was on the first
of January previous; thirdly, that up to October, 1868, no
bill of insolvent's had been protested
fourthly, that his (the
trustee's) own firm had not stopped his credit.
The insolvent swears that if Bevan & Duncan had stood, he would
have stood ; that he never had reason to sipprehend that they
would not so stand until he received their letter of the 23rd
October; that he never contemplated the sequestration of
his estate until the receipt of that letter, and .that then he
immediately called a meeting of his creditors. Under the
circumstances, I do not consider that I am bound to arrive
at the conclusion that on the 25th of September he was contemplating the sequestration of his estate. In fact, as a
juror, I am of the opposite opinion, and therefore I concur
in the judgment of the Court.

tru;8tee swears, first, that

ditors

;

[Fluotitlj' Attomcys, Faibbbidgb &
Da endonta' Attorney, ]>. TaSSAHr.

Abdekkb.'i

Natide
Tacit hypothec.

The

J

vs.

Naude's Trustee.

Kinderbewys. Act 5 of 1861, Sec.

3.

tacit hypothec of children on the estates of their guardians,
under Act 5 of 1861, is lost by the registration
qf a Kinderbewys ; and where such Kinderbewys contained the
"general clause" only, without words of special hypothecation, held that the general clause contained in a special
bond anterior in date to the Kinderbeuiys, gave to the
holder of such bond a preference on the general assets
of
the estate over the Kinderbewys general clause.

:

:

:

:
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The following special case
the Court

was

staled for the decision of

Between Hester Johanna Naude and Jostua Johannes
plaintiffs, and Harry Bolus, in his capacity as sole
trustee in the insolvent estate of Stephanus Jacobus Naud6,
Nande,

defendant.
We, the undersigned, counsel and attorneys for the parties
respectively, do hereby agree upon the following facts
1. The plaintiff are major children of Stephanus Jacobus
Naud6, of Graaff-Reinet, now insolvent. Hester Johanna
was born on the Ist July, 1840, and Joshua Johannes on
the 18th September, 1841.
2. The defendant is the sole trustee, duly elected and
confirmed, of the insolvent estate of the plaintiffs' father,

Stephanus Jacobup Naude.
3. On the 19th June, 1860, the insolvent executed a deed
of Kinderbewys, to secure the maternal inheritances of his
five children, to wit

The
plaintiffs.

David
/Hester

\

born 21st February, 1839
1st July,
1840
„
Joshaa
„ 18th September, 1841
Jacob
1843
„ 27th August,
Abraham „
3rd May,
1847

£136 2
136
136
136
136

7

2 7
2 7
2 7

2 7

This deed of Kinderbewys bears the usual " general
clause," and was duly registered on the 26th June, 1860, at
4.

Deeds Registry.
On the 27th November, 1863, the insolvent executed
a special mortgage bond for £300, likewise containing the
the

5.

" general clause," in favour of one "VTidow du Plessisi
surrendered his estate on the 22nd
6. The insolvent
September, 1866, being upwards of five years after the
youngest of plaintiffs had attained majority.
7. The trustee (the defendant) has now filed his liquidation
In this latter he awards
account and plan of distribution.
the following payments in preference
a

Plessis, as the mortgagee of a
mortgage bond of the 1st December, 1854,
originally for £600, and by balance £300

To Mrs. du

(exclusive of
realized

by

£36

interest), the

i86».

«!!_"•

amount

sale of the property thereby

mortgaged, namely, £274 78., leaving a
deficiency on that bond of £61 13s.
A To Jacob Naud6, in wtue of the Kinderbewys £136
136
do.
c To Abraham Naud€
do.
d To Mrs. du Plessis, the holder of the
mortgage of £300, dated 27th November,
..
18€3, the balance of the estate, being

2
2

iJaud??Tra«tee
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Leaving the concurrent claims, amongst whicli are classed
The property
those of the plaintiffs, wholly unsatisfied.
specially mortgaged to Mrs. du Pleesis by the bond of the 27th
Nov., 1863, realized net the sum of £339 4s., from which
sum has been awarded the portions of Jacob and Abraham
Naude, amounting to £272 5s. 4d., leaving the sum of £66
]8s. 8d., which portion of the £107 10s. Id., viz., £40 lis.
5d., arises from the movables of the estate already sold,
8. The plaintiffs object to this scheme of distribution,
maintaining that the Widow du Plessis is not entitled to any
award upon her mortgage of the 27th November, 1863,
passed after the registered Kinderbewys, until they are paid,
and they claim to rank pro rata with their two brothers,
Jacob and Abraham, on the whole balance of the estate
after payment of the first of the mortgagees, which is anterior to theirs in point of date.
9. The trustee replies that the two youngest children,
whose maternal portions he has awarded in full, have not
lost their hypothec on their father's estate, but that the
remaining three having attained majority upwards of three
years before the insolvent's surrender have forfeited their
This view is supported by a referclaim to any preference.
ence to the third section of Act No. 5 of 1861.
10. The plaintiffi, on the other hand, contend that this
section only applies to children who possess merely a tacit
hypothec on the estates of their surviving parents or guardians, and in no way affects the claim of those children who
are secured by a deed of Kinderbewys duly registered ; that
such a deed registered in the Deeds Eegistry is, as against
all deeds subsequently registered, the registration of a tacit
hypothec, and is therefore preferent to all subsequent special
mortgages except KustirJ^-brieven.
11. The plaintiffs further maintain that their Kinderbewysen, even if not preferent to later special mortgages as
aforesaid, are preferent to all later general mortgages.
This
the defendant denies, maintaining that a Kinderbewys ceases
to give any preference when the former minor has for three
years or upwards attained his age of majority.
12. The defendant joins issue, and both parties pray the
judgment of the Qourt herein with costs.
13. All the documents referred to in this case are bound
up with the liquidation account filed with the Master.
Porter, for the applicants, contended that although the
had both been of age for three years and upwards
at the time their father became insolvent, yet that their tacit
hypothec still subsisted. The Act 5 of 1861, section 3, was
directed against unregistered hypothecs.
But the registration of a Kinderbetoys has virtually the effect of turning
the
tacit hypothec into a registered hypothec, and
preventing
plaintiffs

1
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the operalJQTi of the Acl.
But eve a if this were Tiot so, and
if the tacit hypatbee ceased at the expiration of three years
from the day when the plain tiflfe respectively attained mujority, the distribution account is wrong, since it gives a prelerence to a later general mortgage above a Kinderbewys oP
earlier date.
tacit hypothec is equivalent to a registered
special mortgage of all the fixed property of the guardian
owTied by him at the date of his guardianship (such mortgage
bearing the date upon which the debtor became guardian),
and it is also preferent to all special mortgages afterward
granted by that guardian, except Kusling-brieven. The tacit

A

is also equivalent to a registered general mortgage
same date as the guai-dianship.
Admitting, for the
sake of argument, that toe plaintiffs have lost the tacit
hypothec, and must rely solely on the Kinderbewyn, the

Kypoihec
of the

Kinderbewys is clearly a registered general mortgage,
A
general mortgage does not, nor does that fornii of general
mortgage called a Kinderbewys,i>Teveai the debtor from granting a valid special mortgage of fixed property, or a valid
pledge of movables.
If, therefore, the tacit hyjwthec of the
piainliifs has ceased, ttie special mortgage of Mrs. du Plessis
.8 preferent to them upon the fixed jwoperty specially hypothecated, but the clause of general mortgage contained in
her bond, being of later date than the Kinderbewys^ she must
be postponed to the plaiotiifs upon the movables in the estate
Buchanan, -for defendant, was net called upon by the

Court to argue as to the effect of Act 6 of 186 1 on plaintiffs'
claim, the Court intimating its opinion to be against plaintiffs'
argument on that point. But he was asked whether he could
clispute the proposition that the plaintiffs' general mortgage
in their Kinderbewys being anterior in date to Mrs. dti Plessis'
general mortgage in the bond of 1863, they had thus a preference on the general assets ol the estate ; which he admitted he coiild not, in law, dispute.

The Court held that the Kinderbewys had not the effect
of preserving the tacit hypothec, and that the A ct 5 of 1 86
The trustee was.
applied to the claim of the plaintiffs.
therefore, correct in awarding to Mrs. du Plessis, upon her
bond of 1863, the balance of the property specially hypoBut the trustee was in error in ranking the plain
tiffs as concurrent crcrlitors, since the registered Kniderbetny..
was a registered general mortgage, and therefore, as such,
was not affected by the Act 5 of 1861. The plaintiffs were
preferent to Mrs. du Plessis upon the general assets of the
msolvent estate, inasmuch as their general mortgage was
The account would
prior in date to her general mortgage.
to this extent, be corrected. Each party to pay his own costs.
thecated.

rAppllainu Attorney HuLi,.
1
LRupfmd«nl'8 Attom*/ VaH TrL.J

B 2

laes.

'^'v^"
j,^^^,^^^w^^^^

170

Brown
Cronje
Jet 20, 1856,
It

is

VI.

vs.

Hudson.

Halse and Hudson.

Sees. 36,

45

;

Schedule

B,

Sec. 13.

competent for any person, duly authorized in writing, to
appear for any plaintiff or defendant in the Resident
Magistrates' Courts of this Colony, althoitgh not an
enrolled agent of such Court nor a person specially
But no such person so
allowed to practise therein.

appearing can make any charge for
for attendance or services.

costs,

on taxation,

Where a Resident Magistrate refused to allow an articled
and such articled clerk
clerk to appear before him,
Held (by
applied to the Supreme Court for relief,
mqfority of the Court, Bell, C. J., and FiTZPATRiCK,

—

J.; Denxssen, J., dissenting): that, although the Resident Magistrate was wrong' in not hearing the applicant,
the complaint to the Supreme Court is the privilege of
the client for wham such, applicant wished to appear, and
Wberqfore the application
not of such applicant himself

was refused, without costs.
But where the client himself made sueh application for reliqf,
'under similar circumstances, it was granted with costs,
Tlve

Supreme Court has power to veview any such case
52nd Section of the Charter of Justice.

Ufider

the

upon the applicanr " to show
^rit
or
order in the nature of a
aoy,
mamlamus shall not be granted, at the instance of John
Holliday Brown, oommandmg and directing you, as reside,n<; raegistrate of Aliwal Nqrtli aforesaid, to permit the
said. John Holliday Browr, when and as often as he shall be
duly authorized so to do, in inanncr and form as.in the 13th
Rale of the Court of the Eesident Magistrate provided, to
appear ^md conduct the case of a plaintiff or defendant suing
or being sued in the Court of the Resident Magistrate of
Aliwal North, which motion will be founded upon an affidavit or aflEidavits, setting fortli that you refuse to permit
the said John Holliday Brown, although duly* authorized
as aforesaid so to do, to appear and conduct any case ponding
in the said Court, and rest such refusal upon the r'round that
the said John Holliday Brown is under articles of clerkship
to the said Miles Branthwayt Beevor.
And at which time
you will also be required to show cause why such writ or
order shall not be granted with costs."
From the affidavits for the applicant, Brown, it appeared
that hfc was articled upon the 28th December, 1806, to Mr.
Attorney Beevor, of Aliwal North, and had since shortly

Tho

4

sn.

afon""

cause,

notira of motion called
if

why

«i
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that date, conducted Mr. Beevor's business in the
Resident Magistrate's Court there, under power of substitution
from Beevor who took the client's jjower in his (Beevor's)
own name and made the usual charge in the bill of costs.
But afterwards objection was taken while the late magistrate (Mr. Burnett) was in office, and the applicant thereafter appeared under a power granted by the client to the
applicant direct, "nominalang and appointing Mr. J, H.
Brown, from the office of Mr. Attorney Beevor," &c. On
the death of Burnett, Hudson was appointed magistrate, and
objection was again made to the right of applicant.
On the
'22nd April, applicant appeared'to defend one McCord in a
criminal proceeding for contravention of the Wine and Spirit
Ordinance, No. 9 of 1851
The magistrate declined to
allow him to appear.
Applicant then erased from the power
the words " from the olficfe of Mt. Attorney Beevor ;"
but the magistrate still declined to allow him to appear.
The case then went on, and MeCord was found guilty
and fined. At a later period of the 'same day, applicant
again appeared for the defendant in a civil suit, Jelli/ vs.
McCord, under a power direct from the defendant, and
claimed the right to be heard under Act 20, 1866, Schedule
B § 13, which provides : •' It shall be permitted to any
plaintiff or defendant in the said Court to appear and
conduct his case by means of any person authorised by
writing under his hand, to be filed with the clerk of the said
Court .
.
but nothing shall, in the taxation of costs
against ^'llier party, be allowed for the attendance or services of any person not being enrolled in such Court to
practise as an agent therein nor an attorney of the Supreme
or Circuit Court, and not being an advocate of the Supreme
Court of the Colony, instructed by such agent or attorney."
The magistrate, however, again declined to hear him, and
the case proceeded, the defendant being eventually successful on the ground of the magistrate's non-jurisdiction.
On
the 29th April, the applicant again appeared for a defendant
in a civil suit, Cronjt vs. Halse, under a power direct
from the defendant, but was again refused a hearing. The
case proceeded, and provisional judsjment, with costs, given
against defendant.
It was further asserted in the affidavits
that the object of the applicant in so conducting business in
the Magistrate's Court was to improve himself in the practice of hia profession.
And thii applicant swore " that he
does not daim the right to make any charge on the taxation of the bill of costs, in respect «f such his appearance
in any case before the Resident Magistrate."
Prom the respondent's affidavit it appeared that he
admitted his having declined to hear the applicant on the
after

-.

ms.
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McCord he had done

That

iu the case or

The Queen w>

the ground that the' said
applicant was neither barrister, attorney, nor enrolled agent,
section 45 of Act 20, 1856, which provides
jia set forth in
^j,at " every person upon trial on' any criminal charge in any
Court of Kesident Magistrate shall be entitled to make his
defence by counsel, or by attorney, or by any such agent as
Act providedis hereafter in the 36th section of this
provided, however, that nothing herein contained shall
extend to alter or affect the law heretofore in force regarding
the admission of legal advisers upon any preparatory examination."
And the 36th section provides for the admission
of enrolled agents upon payment of certain stipulated fees
The respondent further stated that, not wishing to take any
undue advantage of the prisoner in the case, and knowing
that there were four properly qualified persons who could
appear and conduct cases resident in the town of Aliwa
North, he postponed the hearing of the case until the nex
day, when the applicant again endeavoured to appear, but
was prohibited.
The prisoner then conducted his own
defence.
On the two subsequent occasions the respondend
prohibited tbe applicant from appearing on the'^aame ground,
namely, that he was not a barrister,, attorney, nor enrolled
agent, but was an articled clerk, who, respondent believed,
could hold no other office or employment during his articles,
and could not appear even on a power of attorney directly
in his own favour.
In respect of costs, respondent stated
that, until the matter was brought to this. deponent's notice,
applicant was in the habit of charging, in the taxation of
costs, the usual fees allowed to attorneys and enrolled agents,
Among other replying affidavits on the part of applicant
was one in which he swore, in regard to the respondent's
affidavit as to costs, '• that all such bills of costs were invariably made out as for fees and disbursements due to M. B.
Beevor, the attorney, and not to this deponent j and that
since the decision of the Jate John Burnett, Esq., the late
Resident Magistrate of Aliwal North (to the effect that
applicant could appear, but not charge), the fees of all such
cases in which
this
deponent has appeared have been
frequently disallowed, in fact invariably disallowed, and not
lirged by the said M. B. Beevor or this deponent."
so

on

The Court, observing that there was uJ)on the notice paper
a similar motion, in re Cronje vs. Halse and
Hudson.
directed that motion to be called on before adjudicating
upon
the above case.
The notice of motion in this case called upon the respondents "to show cause, if any, why the certain
proceedings

;
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OP otherwise »yhy ihe ruling or decision and juugnient, of
you, the said John lludsou. Resident Magistrate of Aliwal
North, in a certain case heard before you on -the 19th day
of April, 1869, whferein the said
Abraham Weinarid
Cronjfr was the plaintiff and the said Thomas Benjamin
Halse was defendant, shall not be declared to be erroneous
or illegal, and set aside accordingly, on the ground that in
the said case, which was an action instituted by the said
Cronje agairtst the said Halse for recovery of damages upon
an illegal breach of contract relative to a bale of wool, the
said defendant, Thomas Benjamin HalsCj was resolved to
defend such case, and having employed and instructed one
John HoUiday Brown, a clerk under articles of clerkship to
Miles Branthwayt Beevor, of Aliwal North, attorney-atlaw, to be his attorney and agent to defend such, case, and
having to and for that purpose executed, on the 28th day of
said month of April, a sufficient and proper warrant of attorney or mandate, appointing said John HoUiday Brown to be
such lawful attorney and agent, you, the said John Hudson
as such magistrate, improperly, wrongfully, and illegally, at
the hearing of the said case, when the said John HoUiday
Brown appeared and proposed and offered to conduct and
defend the same on behalf of the said defendant, under the
said warrant or mandate, refused to accept the same, and
refused to allow the said John HoUiday Brown t^ conduct
and defend the case ; and further wrongfully and illegally
gave judgment, on alleged default of appearance, against. the
said Thomas ISenjamin Halse for the sum of £6 sterling,
with costs.
And take further notice that the said Thomas
Benjamin Halse will apply for the costs of this application,
to be paid by one or both of you, as this Court may direct
or otherwise that the said Thomas Benjamin Halse may
have such other relief aa to this Honourable Court shall

seem consistent with

justice.*'

From

the applicant's affidavits in this case it appeared from
the aflSdavit (1) Of J. B. Halse, that on the 23rd February
he consulted with J. H. Brown, articled clerk of Miles

Branthwayt Beevor, coocernirg proceedings which he had
reason to believe would shortly be instituted against him by
Cronje, the present respondent, and paid to Brown, on
behalf of Beevor, 7b. 6d. as a retainer of Brown's services
in deponent's behalf.
That his reason for speaking to
Brown was his knowledge of the fact that Beevor entrusted
the management of his cases in the Magistrate's Court to
him.
That on the 12th ^pril Cronje sammone^ deponent*
whereupon he granted, at the request of the said Beevor, a
power of attorney direct to Brown, to conduct his
case.
Deponent did not appear personally at the- trial
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of the case.
^2) Of J. H. Brown, to the aame effect; and
further, that on the 29th April, the day appointed for the
lisaring of the ease, the magistrate declined to hear him, on
the priound, as he bad already ruled, that deponent, being an
That without other appearj^y^^^jg^ clerk, could Hot appear.
ance provisional judgment was then given against the defenThat on the 3rd May deponent applied
dant, with costs.
to the magistrate to note an appeal, but that the magistrate
refused the appeal, on the ground that the judgment in the
said case having been provisional, there was no appeal therefrom.
That deponent does not claim the right to charge any
fees in the bill of costs in such cases as may be conducted by
him at the request of his principal, Beevor. (3) Of Beevor,
to the effect that it was for the advantage and experience of
And (4) of Mr.
the said Brown so to conduct cases.
Attorney Fairbridge, to the same effect; and further, that,
" as a fact, it has been the practice for articled clerks to
practise in the Court of the Resident Magistrate ; and that
such was the practice when he himself was an articled clerk
upwards of twenty years ago."

The Court, observing a further motion on the paper, to
The Queen vs. Smyth, Keaident Magistrate of Wyn-

wit,

berg, and a petition tn re Prince, which involved the
general question of the jurisdiction of the Supreme Count to
entertain such applications for review, directed them to be
called

on

£See next case]

first

Bell, C. J., doubted the competency of all the applications,
but the rest of the Court being of opinion that under the
52nd section of the Charter of Justice the Supreme Court
had a general power of review, the arguments proceeded.
After hearing Porter for ai>plicant, and Griffith, A.-G.,
for respondent, in Brown vs. Hudson, and Porter for applicant, and Buchanan for respondentj in Halse vs. Hudson

and

Cronje,

Cur. adv.

vuli.

Postea (same day),

FjTZPATEiCK. J., said : I think it is the privilege of a plaintiff
or defendant in a Magistrate's Court to appear by any other
person authorized in writing ; but that the privilege cannot
be said to be that of such other person, although he has this
authonsy to appear. "When, therefore;, a magistrate thinks
proper to Tcfuse to hear the party so appearing, the grievance
done IS not that of the person authorized to appear,
but of
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him,— the principal ia the case, and
i8b9.
3.
The Magistrates'
not the agent he chooses to conduct it.
"^^J
^n"™ ".
Act providing for the appointment of enrolled agents necessitates the implication that they, and they alone, are entitled cnnjevi. Haise
""*""•
It then goes on to make special ™*
as practitioners of rights
provision for certain circumstances under which a plaintiff or
the person authorizing

defendant may authorize in writing any person to appear for
him, not being an enrolled agent of the Court, or an advocate
L do not think, however, that such
or attorney of this Court.
other person, although he has the authority of the plaintiff or
defendant, can be allowed to say to the magistrate, " It is
my right under the Act of Parliament so to appear, and you
All he is entitled to say is, "
are bound to hear roe."
principal, the person I represent, has a right to be heard here
through me, and if you do not hear me, you do him, wrong,
and he v^ill have a remedy on application to the Supreme
Court." The application to die Supreme Court must, then,
be directly on behalf of such plaintiff or defendant, and
I cannot think
not on behalf of the authorized person.
that this is a mere technical objection, for it seems to
me to be putting these third parties in the position of professional men, a position not contemplated by the Act,, if we
decide that it i« their claim to be heard before us on review
judgment, therefore,
or appeal when refused a hearing.
is that in this case there is no right in the present applicant
to move the Court, and that the application should be refused

My

My

accordingly.

Dentssen, J.

:

The

first

question raised was this

:

Have

the Court a right to entertain this application and to grant a
mandamus under the circumstances set forth in the affidavits ?

On

the 62nd section of the Charter of Justice,
me that this Court has a general power to
review tte piroceedings of all inferior Courts.
The next
question that arises is as to the right of the present applicant
to appear here before us for the purpose of correcting the
order made by the magistrate under which he was not allowed
to be heard.
The fact is admitted that the power of attorney
was given to Brown direct by the Qlient ; and, I think, with
the
circumstance that Brown was an articled clerk the
It was submitted at the Bar.
magistrate liad nothing to do.
and rightly, that before the Act 20, 1856, any person might
practise in the Resident Magistrates' Courts of the Colony, to
whom clients thought it their interest to entrust the discharge
of such a duty ; and when the Act was passed provision was
made by its 36th section for a certain class of practitioners
who were then enrolled for the purpose of giving them certain
advantages, among otiiers, the right to certain fees which the
fact of their enroltnent entitled them to enforce;,
a right not
it

reference

to<

appearci cl^ar to

—
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given to parlies who, although :»1lowerl to appear for plaintiffs
or defendanta, when ihily authorized in writing under thp 1 3th
section of Schedule B of the Aet, were still not necessaril_y
opinion, subicct to
may, in m\
ebroded.
A person, therefore,
'
.
i.
,
,
,
,.,.,. ^
im
l.
this prohibition as to charging teee, employ any person he hkes
Tt is
in a civil suit to conduct cases before the magistrate
further maintained at the Bar that it is only the principal who
so employs who suffers grievance by the magistrate's refusal
to hear the party he has selected to appear for him. I cannot
agree to that. It is not only the employer, but the employed,
who suffers grievance and any person suffering a grievance

"

'

•

.

;

Tha order of
has a right to come to this Court for redress.
the magistrate was, in my opinion, wrong, and the present
application should be granted.
Bell, J ; I agree with my brothers that it is competent
for any plaintiff or defendant to appear in a magistrate's
court by any person duly authorized in writing under the
provisions of Act No. 20, 1856, section 13, Schedule B. The
Only difference of opinion is whether the "any person"
referred to in that section has, when he is refused a hearing,
a right to come here and complain.
I concur on this point
with my Brother Fitzpatrick, that the privilege is only
that of the plaintiff or defendant themselves.
But as the
magistrate was substantially wrong in the matter, we will
not give costs
The party moving was technically wrong,
.

but^ practically right.'

The

application

In Halse

vs.

was thereupon refused without

Hudson and

costs.

Cronje.

Bell, C.J., said : Here the litigant does appear and make
the application on his own behalf ; and, on the principle laid
down in the case just decided, this motion is granted, and
with costs against both respondents.
[Appllcont'i AtbonieyB, FAlBBfflDOa
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inhere a Resident Magistrate, on the conviction of n jmsoner
sentenced him to find security for good behaviour only,
without fine or imprisonment, held, on an application hy
the Crouin, that this was no substantial sentence, and the
Magistrate was directed to pass a substantial sentence
accordingly.

Such

sentence to find security not being a sentence coming
under review of the Court under Act 20, 1856 sectional
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grant the prayer of a petition from
a review, on the general ground of an

the Court declined to
the prisoner for

alleged improper conviction.

The respondent, Smyth, appeared in person on the
lowing notice :
Abthur Sutth,

fol-

Esq.,

Resident Magistrate, Wynberg.
la the

Supreme Court of the Colony
Cape of Good Hope.

of the

In the Matter of The Queen

vs. J.

5. P.

Whereas J. S P. was on the 24th day of June, 1869, duly committed for trial before you on a charge of indecently assaulting
one Rebecca Andrews, and whereas the said J. S. P. was
accordingly on the 24th day of June, 1869, tried before you
for the said crime ; and whereas it appears by the record of
the said trial that the said J. S. P. was ou the said 24th day
of June, 1869, duly convicted of the said crime
Be pleased
to take notice that this Honourable Court will be moved on Monday, the 2nd day of August next, at 10 o'clock in the forenoon,
or so soon after as counsel can be heard, by William Downes
Griffith, Esquire, Her Majesty's Attomey.-General for this Colony,
for and on behalf of her said Majesty ; at which time you are
hereby required to show cause, if any, why a mandamus should
not issue from this Honourable Court to pass sentence on the said
J. S. P.. in respect of such conviction as aforesaid according to
law, and why you shall not be ordered to pay the costs of this
:

application.

Dated at Cape Town, 21st day of July, 1869.
Griffith,

A.-G., for the Crown, read the record of the

Magistrate's

Court in the case referred

to, as follows

:

In the Court of the Resident Magistrate for Wynberg,
24th June, 1869.

Queen

vs.

J. S. P., charged with the crime of assault.

On

being arraigned, the prisoner pleads not guilty.
Kvidence (taken previousl}') read over, in terms of the 29th section of
Act 3 of 1861.
The prisoner calls witnesses for the defence.
Judgment: Guilty.
Sentence To find security in the sum of £200 for himself and two sureties for ;E100each, for the good behaviour of the said J. S. P.
for one year towards all Her Majesty's subjects generally, and
towai'ds the said Rebecca Andrews, in particular.
:

.

And read certain correspondence, verified by affidavit,
between the Attorney-General's department and the respondent, the effect of which was that the respondent, when
requested to pass a more substantial sentence, had submitted
that in liis opinien the sentence passed was a substantial one,
and had declined to take any further steps in the matter.
Hence the present application,
c 2
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Griffith,

A.G.,

wguei

that no sentence

had really been

passed upon the prisoner.
contra.
argued
fhc respondent, in person,
»j
1
'^

.

tion.

There being upon the notice paper a petition from J.
S. P., the party referred to (setting forth the circumstances of the case, and alleging that on the evidence ho
had been improperly convicted, and praying " that under

the power and authority vested in this Honourable Court
under the Koyal Charter of Justice, the Court would direct
the said Resident Magistrate to transmit the record in the said
proceedings to the Registrar of this Honourable Court, in
order that your petitioner may be in a position to bring
the same under review before the Court, or that your
petitioner may have such other relief in the premises as
shall be consistent with law and justice)," the Court desired
to hear Cole, who appeared on behalf of the petitioner, before

deciding on the other motion.
Cole then argued that there is a power in the Supreme
Court to review decisions in the Magistrate's Court under
And that
the 42nd and 47th sections of Act 20. 1856.
by the Mtigistrate was such a
passed
the sentence
substantial sentence as required that he should, in the
way, have forwarded the proceedings to th*
usual
Judges of the Supreme Court for review. To be bound
over to keep th'fe peace for six months was a substantial
sentence, andinvolved the implication that; unless the sureties
required were found, imprisonment would be the consequence.
Bell, C.J., said : With reference to the argument that the
finding of the Magistrate was equivalent to a sentence, he
had very littl^ hesitation in repudiating that argument and
Under the Charter of Justice, it was
refusing the petition.
true, this Court had a wide power of reviewing the proceedings of inferior Courts; but Act 20, 1856, had to a great
extent taken that power away by limiting the review of
Magistrates' judgments to those which fell under section 47
of that Act, and whicli did not embrace the present case.
This disposed sufficiently of the petition. Tlie other application was by die Attorney-General for a mandamus on
the Magistrate to pass a sentence, instead of merely directing
the finding of bail, which was no sentence whatever. Under
the general authority vested in this Court to compel magistrates to perform their dutj, an order would issue upon tho
Magistrate of Wynberg to pass a suitable sentence upon the
prisoner, and to pay the costs of this application; his conduot
having, in the opinion of the Court, been very open to
reprehension.
-
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DbnYssen,

J.,

and Fitzpatrick, J., concurred,

nes
Aug.

2.

[The Magistrate subsequently passed sentence of a fine of Qujco;;;^„yte.
^'^'
£10, or imprisonment for a month and a day, which brought-'" " ^^
the matter under review before Bell, C. J., the Judge of
the week, when the proceedings were certified to be " in
accordance with real and substantial justice."]
rfrownAttomeyf, REIDftNK?RSV.
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Queen
Ord. 40,

sect.

51.

vs.

Scheefbrs.

Application for bail in case of murder.

sect. l4 and 15, Ord. 2, 1837, cvnstruction of.
HelT) hy majority of the Court (Bell, C. J., FiTZPATRICE, J. ; Dentssen, J., dis.') that the power of

Ord. 73.

private persons toarrest withoutworrant, and, on resistance,
to kill or wound the party sought to be arrested, is limited
to such persons as have either seen or have actual knowledge of the commission of a crime, and does not extend to
such as have merely a reasonable suspicion of its commission.

Buchanan appUed, under the 51st section of Ordinance
No. 40 (which provides that the Supiame Court has power
to bail in all cases whatever, whether capital or not, where
innocence may be fairly presumed, &c.), for a release on
bail of R. J. Scheepers, a farmer residing in the Victoria
West division, who had been committed for trial on a charge
Having stated
of wilful murder in shooting a Hottentot.
the facts, which, as he submitted, amounted to a fair presumption of innocence, he quoted sections 14 and 15 of Ordinance
73, which respectively provide " That every person in whose
presence any murder, culpable homicide, rape, robbery, or
assault with intent to commit any crime, or theft of any
cattle, sheep, or goat, or other crime of equal degree of guilt
with any of the crimes aforesaid, is committed or attempted
to be committed, or who has knowledge that auy uucli crime
has been recently committed, shall be hereby authorized and
required to urrest or forthwith to pursue the ofienders ; and
every other private person to whom the purpose of such
pursuit shall be made known shall be hereby authorized and
required to join and assist in the same ; and every private
person who on such pursuit being made shall come up with
any person having the property which has been stolen in his
possession, or with any person whose traces have conducted
his pursuers from the place where the crime was committed
to the place where he shall bo overtaken, shall be hereby

aur.
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authorized and required to arrest such person so having such
stolen property in his possession, or being so traced as aforeAnd " that it shall and may be lawful for any private
said."
person to arrest any other person upon reasonable suspicion
that he has committed any of the crimes specified in the 14th
section of this Ordinance, or any other crime of an equal
degree of guilt ; but every arrest, or attempt to arrest, made
by any private person upon suspicion, shall be made at his
own peril if the party so arrested or attempted to be
arrested be innocent."
He argued that, while under Ordinance 73, section 14, presence at the commission of a
crime, or knowledge of its commission, were the justifying elements, the 15th section made "reasonable suspicion"
the justifying element, putting, however, the onus of
such " reasonable suspicion" upon the arresting party when
subsequently placed upon his trial before a jury. Further,
that the later Ordinance, No. 2 of 1837, justifies even
shooting and killing on the strength of such " reasonable
suspicion."
He cited two criminal cases in which this had
been laid down as the construction of the law,
Queen vs.
Myburffh^ tried at the Swellendam Circuit in September,
1867, before Hodges, C.J., and Queen vs. Louw, tried at
the Supreme Court Criminal Sessions in November, 1868,
before Bell, C.J.
Griffith, A.-G., for the Crown, first commented upon the
facts of the present case, distinguishing them from the facts
of the cases cited contra ; and argued that upon the facts no
presumption of reasonable suspicion arose, if reasonable
suspicion were all that the law required. But, proceeding
to the law of the case, he contended that section 15 of Ordinance 73 merely authorized arrest, and not killing or wounding ; and that Ordinance 2 of 1837, by the use of the words
« authorized and required," and the reference back to Ordinance 73, limited the authority to' kill or wound to those who
were by the 14th section of that Ordinance " authorized and
required," namely, parties in whose presence a crime was
committed, or who hjjd actual knowledge of the commission of
such crime. In the present case, Scheepers neither saw the
crime committed nor had he knowledge of its commission
and reasonable suspicion would not justify a private person

—

—

in arresting.

Porter, as amicus curia, mentioned an old
case which had
occurred as to the construction of the
Ordinances cited
during his tenure of office as Attorney-General.
former
in the division of Colesberg shot a man
whom he found
under circumstances which appeared to him
a suspicious
possession of an ox. The farmer tried to
apprehend the man
but could not, anJ killed him. It appeaietl
to him f Mr.

A
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Porter) to be by no means clear whether the animal had
really been stolen ; and that, under all the circumatances
The
of the case, it was one which should go before a jury.
farmer was accordingly indicted and tried before Menzies, J.,
who was the framer of Ordinance 73, and of the subsequent
Ordinance 2 of 1837. His (Mr. Porter's) instruction to the
local clerk of the peace was, to raise the view of the law

submitted to the Court to-day by Griffith, A.-,G., and which
was then also his (Mr. Porter's) view of the law. That
view, however, Mr. Justice Menzies did not adopt ; but
put it to the jury whether, under the circumstances in proof,
they bad or had not any doubt that the man who was killed
had committed a theft of the animal; and that if they were
of opinion he had committed it, the prisoner was protected in
The
his killing under the 16th section of Ordinance 73.
Coming from such an
farmer was accordingly acquitted.
authority, he (Mr. Porter) had always, while AttorrieyDeneral, acted upon this construction of the law as laid
down bj Menzies, J.
Cur. adv. vult.

Postea (same day).
Bell, C. J., said : Whatever may be the construction to
be put upon the Ordinance relied on at the Bar in the argument of this matter, it seems to me that the present application for bail should be refused and the prisoner detained in
custody, because even supposing hira entitled to the benefit
of the 15th section of Ordinance 73, as interpreted by the
iate Chief Justice and myself in the cases cited, it would
still be necessary to show that he was justified in what he
did either by evidence that the person shot at and apprehended had been subsequently, in a case where he was
not killed by being fired on, convicted of the theft,
or, in
a case where life was taken, by other evidence to show hid
guilt, could he have been brought to trial.
Now, to my
mind, the evidence in this case discloses a recklessness of
proceeding on the part of Scheepers which may, in the
result, turn out to have been murder, or manslaughter,
ft
is proper that'these circumstances should be fully inquired
into, and hence that bail should not now be allowed.
Then
comes the question of the construction of the Ordinances.
In the case of the Queen vs. Louw, I was of opinion there
that the prisoner would be guilty or innocent of the crime
of inflicting grievous bodily harm laid to his charge according to the innocence or guilt of the man at whom he shot
And I was of the same opinion this morning until I heard
the argument of the Attorney-General, andhad anopportunity
of conferring with my brothers.
I have now, however, come

—
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to the conclusion that the true construction of the later Ordinanccj 2 of 1837, is that the person who is to be justified in

wounding another is only the person " authorized
ygqujred " to axrcst uudcr Ordinance 73 . But I must say
that the language employed is singularly unhappy ; and that
the 15th section of Ordinance 73 seems to be so contrived as
For while the later Ordinance,
to be a trap for the public.
2 of 1837, which justifies the killing, professes to deal with
the whole of Ordinance 73, there is not a word about reasonable suspicion except in the 15th section of that Ordinance;
so that a person may well be deceived into the idea that he
will be protected by Ordinance 2 of 1837 if he shoot at a
person who is ultimately proved to have been guilty of the
erime mentioned in that Ordinance. The words " authorized
and required " used in Ordinance 2 of 1837 refer back, in
my opinion, to the same words in Ordinance 73: and the
only persons authorized and required, under Ordinance 73,
are persons who see the crime committed or have knowledge
of its commission. Unfortunately, as I have said. Ordinance
2 of 1837 goes further, and introduces words beyond authorized and required, namely " or is on reasonable grounds
suspected to have committed," &c.
This seems a trap made
for the public ; and the sooner the attention of the Legislature
is directed to it, and the question put beyond reasonable
doubt, the better.
Dentssen, J., said : First, as to the construction of
Ordinance 73 : section 14 required presence at or knowledge
of a crime ; but the 15th section made reasonable suspicion
sufficient.
But he differed from the majority of the Court,
and thought Ordinance 2 of 1837 applied to both these sections, 14 and 15 ; and tha£ Ordinance 2 of 1837 thus justified
those who were authorized and required by section 14 of
Ordinance 73, and those who had reasonable grounds of
suspicion, under section 15.
His Lordship entertained no
doubt that it was open to any private person, but at his own
peril, to act upon reasonable auspicion'; that was to say,
he must be able to satisfy a jury subsequently of the true
and fair reasonableness of this suspicion formed at the time.
With reference, however, to the question of wTiat constituted
reasonable suspicion, that was, of courtie, a matter for a jury.
If the jury were of opinion that such reasonable suspicion
existed at the time the person was shot, that made it justifiable homicide on the part of the person shooting.
If there
were no such reasonable suspicion, then either the crime oi'
murder, or any other lesser crime, would have been comniitted, according to the circumstances of the case.
The
quostion of reasonable suspicion, as applied to the present
case, however, his Lordship did not think was
one for this
killing or
jjqjJ
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Court new to determine ; and so far he agi'eed with the
Chief Justice that this prisoner could not be liberated on
bail, but must stand his trial
Fjtzi'atbick, J., said: OrdmaDce 2 of 1837, giving such
great powers to people to shoot those whom they wish to
arrest, must be strictly, confined to those to whom these
powers were legally entrusted, namely, those who were
distinctly and emphatically described as being " authorized
and required" by Ordinance 73, viz.: Officers of the law
and sucn private persons as either saw the crime committed
or had absolute knowledge of its commission.
Section 15 of
Ordinance 73 sanctions, but does not authorize and require,
private persons who have reasonable suspicion of the commission of a crime, to arrest ; and, therefore, when such
persons proceed beyond the arresting, and, being unable to
arrest, kill or wound, they have not the protection given to
them which is accorded to those whp are " authorized and
required." The words
on reasonable grounds suspecfed
to have committed," in Ordinance 2 of 1837, seem to me to
mean, on reasonable grounds suspected, &c., by those who
are authorized and required to arrest ; and not by any other
private person.
A. magistrate, for instance, is one of those
authorized and required, and one of those, at the same time,
who may, on reasonable grounds of suspidon, entertained by
himself, give a warrant and authority to others to shoot at
parties who cannot otherwise be arrested.
I must admit
that aftar the case mentioned by Mr. Porter, I felt some
hesitation; but that hesitation has been removed by the
circumstance that, on consultation and conference, the Chief
Justice coincides in the opinion I have now expressed as to
the construction of these Ordinances.
Application for bail was accordingly refused.
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[The prisoner was subsequently tried at the Graaff-Beinet
October, 18G9, aud acquitted- on the facts of the
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case.]
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his declaration, stated that

27th January, 1869, the defendant,
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servants, kindled or caused to Le kindled, for his benefil and
convenience alone, and from no necessity whatever, on the
land of Groote Schuur, his property, near to certain land

1869.
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the property of plaintiff, which lastmentioned laud was
planted with young fir-trees, then growing thereon, of great
" a certain fire, the place where
jjmj yearly-increasing value,
the same was so kindled being a place where it vvas fraught
with danger to the neighbouring trees to have kindled a fire
at any time, and the time at which such fire was kindled

being after a long succession of dry weather, when sucli fire
was particularly liable to spread ; and afterwards, to wit, on
the same 27th of January, by himself and his said servants,
negligently, carelessly, and wrongfully suffered the fire so
kindled as aforesaid to spread into and upon the lands the
property of other persons than the said defendant, and into
and upon the said land of the plaintiff, and to destroy the
said trees thereon, to the damage of the said plaintiff."

Damages were laid at £500.
The defendant pleaded the general issue.
The following is a brief digest of the evidence given on
behalf of plaintiff and defendant, which was voluminous and
conflicting.

The

was the owner and occupier of a property
Bondebosch Church, on
the right-hand side of the main road to Wynberg, and extending up a short distance towards Table Mountain.
Defendant
was the owner and occupier of a property called Groote
Schuur, just beyond Rondebosch Church, and extending a
considerable distance up towards Table Mountain.
These
properties had for some distance from the main road upwards
a common boundary, and adjoined. Defendant, in
1868, inherited the Groote Schuur from his grandfather,
Mr. Abraham de Smidt, sen., in whose lifetime the place
had been to some extent neglected and overgrown with
brushwood.
When plaintiff entered into occupancy he
plaintiff

called Woodville, situated near the

took various precautions to avert danger fi-om fire, and,
to wood-cutters the liberty of
taking away undergrowth.
He also in December, 1868,
after consulting with his neighbours, made a " brand-pad
about the middle of a fir forest which stood upon his property.
There was a conflict of evidence as to its breadth and
fitness for the purpose for which it was intended.
At one
corner of this "brand-pad," extending towards the south-east,
was the boundary of Mount Pleasant, a property belonging
to Mr. Cruywagen.
The "brand-pad" did not, however,
extend right up to this boundary, as to the exact site of
which there was an uncertainty, the intervening space being
covered with undergrowth of die usual description.
In tlie

amongst others, had granted
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"
V brand- pad and in an open space a little below it rubbish
had
been carried on for some days before the 27th
burning
On that day the burning was continued in
January, I860,
hoaps, under the superintendence of one Van de Valle,
defendant's overseer, assisted, according to the evidence for
plaintiff, by four other men, Andries, Garolus, Hans July,
and Esau July, and, according to the evidence for the
As to the mode of burning
defendant, by the last three only.
and the origin of the fire which subsequently did the damage
to plaintiff's prbpetty there was a direct conflict between the
testimony of Andries and of the overseer and the three other
men. According to the evidence of Andries, he »vas present,
or in the immediate neighbourhood, at the time of the heapburaing, and saw the fire spread from the last heap on the
"brand-pad." being the heap nearest to Mount Pleasant, on
to Mount Pleasant, where it turned and re-entered the
Schuur, defendants property, traversed it to a considerable
extent towards the uppermost blockhouse, then turned
downwards over the properties of Messrs. Mostert, Efcsteen,
and Louw, then entered the property of plaintlfT, and again
re-entered the property of defendant, where it ceased burning.
But according to the evidence of defendant's witnesses
Andries was not on the spot until after the fire 'had spread.
They also swore that the rubbish had been burnt and
extiflguished heap by heap, leaving only one heap
that;
nearest to Mount Pleasant, under tho charge of a man
named Carolus. There was a conflict of evidence as to
whether this last heap had been properly extinguished, and
whether the fire had spread from it into Mount Pleasant or
from a fire Mndled by some persons supposed to have been
on Mr, Oruywagen's propei'ty that day.
This was the
point towards which the bulk of the evidence on both sides
was directed, viz., whether the fire which did the damage complained of had originated on Mount Pleasant or on the Schuur.
It was proved that when the Schuur fire was kindled at about
7 o'clock a m, on the 27th January the weather was fine and
without wind, but about 1
or 1 1 a breeze sprang up, which

—

gradually increased in velocity, changmg its direction from
time to time during the remainder of the day.
The burning
of rubbish had been gping on for some days previously.
Some

witnesses admitted they bad seen, buC not
and from the upland character of defendant's
ground it must have been seen by the neighbours generallyj
although no notice of hia intention to burn was given by
defendantThere was also a direct conflict of evidence as to
the condition and suitability of the "brand-pad" to avert
fire, 83 to the amount of damage done to defendant's property^
ind as to the competency of pilftintifi's men (he having been
of the plaintiff's

prevented
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away in the country ou the day oi the fiie) to have stayed
the progress of the fire into his fir piantation, a portion of
which was destroyed. It was admitted that the chief damage
was done to defendant's property, and that the 'fire had reentered his property late in the day from plaintiff's. There
^^^ ^ further conflict of evidence as to whether January
was or was not a proper season of the year in which to burn
After the fire had somewhat spread, defendant
in a forest.
employed a considerable number of men to check its progress,
Evidence was led for
but, owing to the wind, ineffectually.
defendant to show that the young trees and stumps on
Mount Pleasant were burnt on the S.E. or windward side,
as a rule, and not on the N.W. or Groote Schuur side,
showing, it was argued, that the fire had come into the
Schuur from Moutit Pleasant, and not into Mount Pleasant
from the Schuur. No direct evidence was, however, led to
show an independent fire on Mount Pleasant on the day in
question.

Aug. 17. Griffith, A.~G. (with him Van Breda), commented on the evidence to show that the fire had originated
on defendant's ground, and not on Mount Pleasant, the
property of Cruy wagen. Carolus, left in charge of the last
heap of rubbish, had not properly extinguished it, and the
fire had suddenly spread there along the intervening space,
being carried by the wind into Mount Pleasant and thence
afterwards along the mountain, and into plaintiff's property.
January was a bad season for burning, and even were it a
good season, defendant should have given notice to his
neighbours.
He had, at the outset, only four or five men
to watch, which was an insufficient number.
The " brandpad" was not properly constructed. The defendant was
bound to use proper diligence, and, not having done so, was
liable, both under the common law and under the statute
law, as contained in Act No. 18 of 1859, sees. 3 and 4. The
fire was not a necessary fire, but for defendant's own convenience, and could have been kindled elsewhere.
In coffclusion, he argued as to damages.
Porter (with him Buchanan), in respect of the points of
evidence rdied on by plaintiff, argued contra, and maintained,
generally, that defendant had not been guilty of the "wilfuU
ness or gross carelessness " required by the Act to found
liability (et vide Voet 9, 2, 19).
He relied strongly on

Brink vs. Cloete, 23rd November, 1836 (vide Appendix), and
Van Beenen vs. Cloete, 3 let August, 1849 {vide Appendix).
The first of these caseis he submitted as an authority for the
proposition that no notice to neighbours is necessary in c-aae
of burning, and that the construction of « brand-padB " is not
indispensable.
He relied on both cases to show that

,
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axi improper season of 'the year, nor the
number of men employed by defendant insufficient, consideling that the fires were uade heap hy heap on an open
He maintained that
space of ground and on a calm day.
the motive of defendant in so lighting fires was to clear an
extensive and neglected property, and thus, in the end, to

January was not

avert danger.

He then proceeded to the question of damages.

Griffith, in reply.
Cur. adv. vult.

Bell, C. J., said : The suggestion at the Bar on the side
of the plaintiff is that the fire arose from burning of rubbish on the property of the defendant ; and on the other
side, that

the fire arose first on the adjoining farm.

Mount

Mr. Cruywagen. I waited in vain
some evidence of any inquiry into or evidence as to

Pleasant, belonging to
for

the latter

of these

cases,

viz.,

the origin of a

fire

on

Mount Pleasant, but no such evidence was forthcoming.
Therefore I am diiven to deal with the evidence as best I
can ; and there being no evidence of any other fire having
been kindled in the neighbourhood on that occasion, and the

on Mt. de Smidt's property being sufficient to account
come to is
the damage, the conclusion
I have
that the fire which led to the damage originated on defendant's ground, in consequence of the clearing operations he
was carrying on there.
Then there was another dispute
between the parties as to the season, whether January was
or was not a fit time to burn.
I might concede to the
defendant that the season was a right one, although I would
not wish it to be taken as a precedent in any other case
hereafter ; because, although January may be a proper time
fire

for

burn the veldt, it by no means follows necessarily that it
a proper time for burning forest
At that season of the
year whirlwinds come just when no other winds prevail, in
to

is

consequence of the atmosphere being extremely rarified
and when whirlwinds arise in this way, probably enough, they
are in some cases beyond control : that would depend on the
magnitude and force of the whirlwind.
But the case of the
defendant is that the man Carolus, who was watching a heap
on defendant's property, when he noticed the fire coming
from Mount Pleasant, called for help from bis fellowworkmen lower down, and on help coming, the fire had
spread so far as to make it impossible to overcome its progress.
That seems to me an incredible story ; because the
tnrmise is, the man Carolus was watching, and in spite of
his watching the fire broke out, and help was of no use.
Now, if he bad been really watching, as be saye himself he
was, be could not have failed to see the fire earlier.
On the

iws.
s.

^°f'
"
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whole, I rather com<? to the conclusion the fire restilled from
operations carried on that day on the ground of defenthe
'"If"
" j^
dant.
If BO, then even assuming the eeason to have been
".
the right one for burning, 1 think there was, to some extent.
Van der By! r,. ncgiigcnce On the part of the defendant in not having a
Dg swiidt
gufflcient staff of people at hand.
He had not, at the outaide, more than three men employed, while at Carolus's own
heap there was nobody except Carolus, whose heap was a
large one; and after that heap had been burnt, he says he
sat there stirring up the embers every half-hour.
It was
auggested that other witnesses had ^said earth was thrown on
the heap to extinguish the embers ; but this does not accord
vith Carolus's own account, which negatives the idea that
dry earth was thrown on the heap. If there had been, the
probability is that the fire would have been thoroughly
extinguished, and no embers could have been raked up.
But not having been so extinguished, ho one can tell how
the fire really occurred exactly, whether Carolus obeyed a
call of nature, or had bis back turned to the heap, or how.
If there had been more than one man at that heap, the fire
Would have been sooner seen and extinguished.
In my
opinion, the defendant is liable in damages for the negligent
Way in which these burning operations were carried on. At
the same time, it must be said that these operations were not
entirely for the benefit of defendant's place.
Primarily they
were? but, secondarily and consequentially, they tended to the
advantage of plaintiff as well as defendant's other neighbours.
And therefore I think this proceeding for damages on the
part of plaintiflf ungracious and unneighbourly.
Viewing
vseo

3

,','

conduct in that light, I think £10 damages will
sufficient to satisfy the case, and each party, under all the

plaintiflT's

be

circumstances, to pay his own coats,
Denyssen, J,, concurred.
He thought the plaintiff
should never have brought this action into court.
It was
unneighbourly. Defendant had gone to great expense, and
any real damage that bad occurred might have been settled
by the parties out of court.
It was clear from the evidence
that on the day in question a fire was lit on the property of
defendant. There was no evidence whatever of a fire having

been lit on Mount Pleasant, Cruywagen's adjoining property, or on any neighbouring property.
His Lordship was
not prepared to say that January Was not a proper time for
burning. There might be a difference of opinion on that
point ; but, at the same time, the cases quoted by defendant's
cOTinsol all referred to

burning in January or February, in
which cases the Court had by former decisions absdved
defendant's burning in those, months.
However, the fire
having- been Ut, it was necessary for De
Snudt to have taken
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reasonable precaution for protecting his aeighbour's proIt was clear there was owJy one man there at the

all

perly

tlmej.the others

employed having gone a way

off,

and being

nw
^"*
J;
>•

^^

i7.'
,1
out of reach, so that the defendant must suffer
some damages for this neglect But, as the Chief Justice had van der Byi
^^ ^'"""
said, XlO would be quite sulEcient, and each party paying

practically

his

i

owtt costs.

ElTZPATRlCK, J
concurred.
A very little Evidence!
more would have induced him to say that it was not proved
to his satisfaction that the fire had not originated on Mount
not defendant's property, and for
I'leasant, which was
Bui the
which, therefore, he could not, be held liable.
evddence was not quite strong enough, and he was bound to
come to the conclusion that ttie fire occurred on defendant'is
,

propci'ty.

Judgment accordingly, £10 damages
party to

pay

his

own
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VS.

each

Desbats.

Action for breach

Wh'ere a ehavter-party

8

to plaintifi";

costs.

was entered

of^

—

JFtetidirtg-

into between

&

antf

D.

agent of L,, whose name, however, lid not
appear on the charter-party: li^viy, that L. could competently bring av: action in his otvn name as such principal
against D.,for breach of the charter-party.
i}).e

declaration stated that on the 21st of July,

1868, and at San Francisco, in America, a certain eharterparty was made and concluded between the defendant,
therein described as captain and agent of the French bark
Olivier Madeleinf, of tne first part, and Morris Spf^eyer, of

San Francisco, of the second part, hy which charter-party
agreed on the freighting and chartering of the
wliole of the said vessel for a full cargo of flour, in bags, as
much as the vessel could Safely stow and carry, for a voyage
irom San Francisco to Cape Town, for oi-dor? to discharge
there or at, Port Elizabeth, the whole cargo to be discharged
at one port, Speyer engaging to furnish such full cargo, and
to pay to defendant £3 5a. sterling per ton of 2,240 lbs
for
caroTQ delivered at Cape f own, and £3 7b. fid
per like ton
the defendant

for cargo

delivered at Port Elizabeth.
That for grrakter
certainty as to the contents of the said chavter-patty the

pliiititiffi

have annexed to this declaration, and pray that

ivjirilH.

^^'^
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there
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may be

considered as inserted hcreiuj a copjr of the

stamped charter-party remaining in possession of
Speyer, which lastmentioned copy is signed
Morrisf
the said
by defendant to be a true and correct copy of such original
That the said Morris tJpeyer, in
stamped charter-party.
original

"''

conformity with the stipulations of the charter-party, did
ship on board the said vessel a full cargo of 13,600 bagfl of
flour, with which she sailed from San Francisco for Table
Bay for orders, as in the charter-party mentioned and set
That the cargo so shipped by the charterer, Speyer,
forth.
was for account and risk of plaintiffs, who are nierdiants,
carrying on business in this Colony, and that the -said
Speyer has not, nor never had, any interest whatever in the
said cargo or the said charters-party, to which he became h
party solely and entirely as agent for plaintiffs ; and that
defendant, before and at the time he sailed from San Francisco,
had lull notice that plaintiff's were to be regarded as the
agents of the said charterer and consignees of the said cargo,
and the persons to give to defendant, upon his arrival in
Table Bay, orders in regard to the port in which the said
That the said cargo arrived in
cargo should he discharged.
Cape Town, to wit, in the port of Table Bay, on the 4th
November, 1868, on which day, and before the vessel cast
anchor, the plaintiff's, were most desirous, for urgent and
most important reasons of trade, that she should discharge
her cargo at Port Elizabeth without dropping anphor, which
the defendant refused to do, alleging that the vessel had
sustained damage, and was in an unfit state tp go to sea.
That the vessel dropped anchor on the Hth Ilovember
aforesaid, upon which day defendant commenced a system of
wilful, unnecessary, and unlawful delays, and persisted in
the same till the 27th Diecember, although constantly urged
in the interval between these two days by Monsieur Ernst
fl6ritte, the Consul of France in Cape Town, and by the
plaintiffs to proceed to Port Elizabeth.
That although the
vessel appeared to have sustained a few superficial injuries
not really affecting her seaworthiness, those injuries, suchias
they were, could, by the exercise of reasonable diligence,
have been completely and efl'ectually repaired within the
space of three or fbur days, of which defendant had full
notice ; and the plaintiffs expreesly charge that the delay

made by

tiie said defendant in Table Bay was very much
longer than was necessary, and wholly without justification.
That the defendant having efi'ected certain repairs which
could and should have been effected within the space of
three or four days, sailed from Table Bay for Port Elizabeth.^
on the 27th December, 1868, and arrived there on the 17th
January; 1869, when the plaintiffs, who had given defendant,
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whilst delaying in Table Bay, frequent notices that they
held him liable for all such damagee as they should sustain
by reason of his unnecessary. Unreasonable, and unlawful
refusal to proceed to Port Elizab6t5i, received delivery of the
said flour, but without prejudice to their claim for damages.

That

consignees and owners' of the cargo, have
and damage from tbb wrongful and
unlawful delay made by defendant in Table Bay, by reason
that between the time at which but for such delay the
vessel woulcj, according to the common and ordinarjr course
of navigation, have reached Port Elizabeth (which would
have been on the 26th November, 1868, or thereabouts) and
the 7th day of January, 1869.
When she ultimately did
arrive, the prices of flour in Port Elizabeth bad fallen considerably, »nd have not since then revived; as also by reason
that the quality of the flour in the vessel necessarily became
injured in smell and taste by its detention in the hold during
the delay ; as also'by reason of the loss of interest upon the
money advanced by plaintiffs for the purchase of the said
flour, and wfcich delay prevented plaintiffs from realizing as
soon as they otherwise might.
Wherefore plaintiffs claimed
£2,000 damages, offering t6 indemnify and hold harmlees
the defendant against any claim or demand of Speyer arising
out of the charter-party or the cargo, and thereto tendering
plaintifia, as

sustained heavy loss

security.

The copy of the charter-party annexed bore to have been
" made and concluded upon in the State of San Francisco
on the 21st day of July, in the year of our Lord 1868,
between G. Desbats, captain and agent for owners of the
French bark Olivier Madeleine, &c., of the first part, and
Morris Speyer, of San Francisco, of the second part, witnesseth," &o.
To this declaration the defendant's exception and plea excepted " that the abovenamed plaintiffs have not in their said
declaration averred or shown any obligation on the part of
the defendant to the abovenamed plaintiffs in any wise to
have carried the' goods on behalf of the said plaintiffs, nor
any cause of action vrhatsoever accruing to the plaintiffs
And further excepted to the
against the said defendant."
declaration " that the same is inconsistent and incompatible,
one portion thereof with the other, and contradictory and
embarrassing, in that the plaintiffs in and by their said

document of charter-party between
one Morris Speyer, of one part, and the defendant, on the
other part, as the ground of their said action^ and afterwards
aver, contradicting the said written document, that the said
Morris Speyer has not nor ever had any interest whatever
in. the
said charter-party, and seek to discharge the said
declaration aver a written

law.

^ug! il
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"
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Speyer from the said charier-party and to substitute
which the defendant submits it is uol
ooufjpetent for the plaintiffs
to do
but that the said Morris
'^
'
,CI
1
bpeyer is a necessary party to any such action as the plain-

^^

12"

plaintiffs in his place,

;

.

,

.11.

tiffs in llieir said declai-ation seek to make good, either alone
or as a joint plaintiff with tlio said plaintiffs.
Wherefore
the defendant prays judgment if he ought further to answer
Ibe said plaintiffs io the said action, and claims that, tha
same may be rejected with costs,"
And for plea; pleaded
the general issue.
The plaintiffs replied as to the exceptions, that " both and
each are and is untenable in law," and prayed that they
might be adjudged to be so, with costs. And as to the
general issue, similiter,
Griffith, for defendant, was this day (April 14) heard on
the exceptions.
The charter-party is betwecti defendant
and one Morris Speyer, and not between defendant and
plaintiffs.
If Speyer is plaihtiffe' agent, then the suit should
have been in the name of the agent. The contract is a
written contract, and cannot be contradicted by parol
Speyer is no party to this actioBj and will not be bound re
judicata.
The offer made towards the conclusion of the
declaration to indemnify and hold harmless the defcadant
against any claim by Speyer admits that Speyer may have
ft claim.
He cited Pothisr on Obligations, Evans's Eng, edit,

p. ^'i,pt. 1, ch. 1, art. 5, sec, 1 ; 'Humble vs. Hunter, Viih.
Q. B, Eep,p 3flO; Moors vs. Hopper, 2 Bos. ^' Pul, N.R.,
411; and decision of this Court, Maynard, Walker, S( Co.

Colomal Government, Idtk December, 1867.
Porter for plaintiffs.
As a general rule, the relation
between principal and agent can be established by parol
evidence, although not stated in the written document.
Maclaeklan on Shipping, p. 317 j Maude §• Pollock en
Shipping, 3rd ed., p. 252; Col/ier on Partnerships. 2nd ed.,
p.^ 464 ; Taylor on Ev., Srded., vol. ?,/>. 934 ; Addison
on
Contracts, 5th ed., 601;
Leake on Contracts, 302 j
Angel on Carriers, § 94, and App., p. 52 ; Sims vs. Bond, 5
Barn, and Ad., 389 ; Higgins vs. Senior, S M. and W.,
843-4 ; Ragnor w.f. Grote, 15 M. and IV., 359 ; Scfialmtz vs.
Avery, 16 Q. B., 655; and Observations
of Patterson J., p.
fi58-9, on Humble §- Hunler%:. cited tontra •
Paterson vsGandasequi, and. Addison vs. Gandasequi, Smith's Leading
Cases, tml. 2, pp. 272—285 ; Notes to Thomson
vs. Oavenport, ditto, p. 2%1.
As to the passage from Pothier, cited
contra, he cited Voet, 45, 1, 3, « Quia et,^'
&o. ; Van der
Unden .9 note to his Dutch translation of Pothier, ubi ciU
'
d. K., 5M).
vs.

K

Griffith In Teply.
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The Court (Bet<l, C. J., and Pitzpatbick, J.), disallo-wed
he exceptiCns. Costs to be costs in the cause.
The case was proceeded with before a full court, and
voluminous evidence taken upon the issue raised.

m».
*"*
"

.

Cur. adv. vult.

Postea (August 12)— The Court (Bell, C. J., DkwrssEN, J., and Fitzpatrick, J.) gave judgment as
follows

Bell, C.

This action was founded on a
said :
whereby the defendant undertook to carry a
cargo of 13,600 bags of flour from San Francisco, in California, to Cape Town, for orders to discharge there or at
Port Elizabeth, and the declaration prayed that the defendant might be condemned to pay the plaintiffs £2,000 of
damages upon a statement that the vessel of the defendant
dropped anchor in Table Bay on the 11th of November,
1868, and that the defendant, acting upon a system of wilful,
J.,

charter party,

unnecessary, and unlawful delay, kept his ship in Table
Bay until the 27th December, 1868, whereby the plaintiffs
hstd sustained heavy loss, by reason that between the 25th
of November, when the vessel ought have arrived at Port
£lizabeth, and the 7th of January, when she did arrive, the
Slice of flour at Port Elizabeth had fallen considerably, and
ad not since revived, and by reason also that the quality of
the flour necessarily became injured in smell and taste by its
detention in the hold of the vessel, and by reason further of
loss of ii\tercst upon the amount of the purchase-money of
the flour, which the delay of the defendant previsnted the
plaintifls realizing as soon as they otherwise might.
The
defence pleaded to this action, after an exception to the
title of the plaintifls, which was disallowed upon an earlier
occasion, was a plea of the general issue or a denial of all the
averments of fact and conclusions of law set up by the plaintifl^s.
With regard to the first ground of action against the defendant, to wit, his delay in Table Bay, after having received
orders to proceed with the vessel to Port Elizabeth, the
&cts seem to be that the defendant having perceived,
while at sea, that the copper upon the stem of his ship
had been worked off, supposed that this might be the
csult of contact between the ship and floating ice in the
Southern Ocean, and that possibly there might be further
damages, although the vessel was not making any water at
the time of her arrival ; he, therefore, applied, to the Consul
of his country, and required that a survey should be held.
He was nu>ved to this, not only by the appearance of the
stem, but from the obvious condition of the deck, the seams
of which had been seriously opened.
survey was ordered

A

E 2
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by the Consul on the 12th of November. The surveyors
appointed reported on the 14th November that they found
the vessel above water in excellent condition, " without a
J, trace of straining, with the
exception of the deck near the
and in rear of the galley ;"^ but they suggested
that a diver should examine her condition externally under
diver was accordingly
water and report to them.
This
appointed, and he examined the vessel as directed.
done, the diver took his oath, sworn before a justice of the

fo^gnoast

A

According to the
peace, as to the result of his examination.
diver, the copper had been knocked off the stom-plate, and
two sheets of copper above and below the fore-foot a part

—

—

of the false keel, which was not coppered had been knocked
Ihis the diver did
off, but the true keel was quite sound.
on the 16th November. The surveyors then reported that
fresh copper should be placed on the stem-plate, together
with two sheets of copper on the fore-foot ; but, as the false
keel was only slightly secured to the ship, they did not
consider it necessary for the safe navigation of the ship that
it should be repaired.
These things done, together with the
caulking of the main deck, the ship, they reported, would be
prosecute her voyage in perfect safety.
ill a fit state to
This report was also made on the 16th November, and lodged
at the consulate on the 18th, and the same day was communicated verbally to the defendant by the French Consul.
The defendant on the 19th November, in disregard of the
survey, declared to the Consul his intention to discharge
the cargo, and place the vessel on the slip in order to it8
being repaired. The Consul, on the same day, intimated
to the defendant that he would do this at his peril, and
refused to authorize anything but what the surveyors had
recommended.
On the 24th November, the defendant
requested the Consul to appoint some person to report
whether the repairs could be effected in the then situation of
the vessel.
On the same day the Consul directed the
same surveyors to report whether the vessel would require
to be discharged and placed on the slip for the repairs they
had recommended. The surveyors, on the 25th November,
reported that the copper work could be done in a workmanlike
manner as the vessel lay at anchor, and then the vessel could
proceed to Port Elizabeth. On the same day (25tli) the
defendant repudiated " everything which had not for its
result placing- my vessel in the state it was in before it mel
with the damage.'" and requested the Consul to appoint a
00 unter survey. The Consul, on the same day (26th), directed
a third report by the surveyors whether the repairs recommended would make the vessel fit, not only to proceed to
Port Elizabeth, but thoroughly seaworthy in a general sense.
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The surveyora on

the 26th November reported that as soon
im.
*)^'
Repairs should be completed, the vessel would be
;
perfectly seaworthy, and that there was no defect in the
•
ship which could interfere in any way whatever with her Wppert & co. w.
""""'•
proceeding, not only to Algoa Bay, but to any part
as the

•

of the world.

On

the same
counter
out as
on the
to the

day, the 26th, the Consul
survey, and directed the
suggested by the surveyors.
27th November, submitted ;
Consul that he should hold

direct a
repairs to be carried
The defendant at last,
but with an intimation

refused

him

to

liable for all

consequences

.

The

repairs

were now

set

about on the 1st December.
On the 14th December, the
defendant requested the Consul to appoint a survey to see
The surveyors
whether the repairs had been completed.
employed another diver, who reported that the copper had
not been efficiently placed, some small places having been
This was reported to the Consul on the
left uncovered.
What the second diver had reported as
16th December.
being wanting was done, and completed on the I8th DecemThere th«n arose disputes between the captain and his
ber.
crew, arising out of the circumstance that he had shipped
seamen at California for a voyage which might terminate at
Port Elizabeth, who were at liberty to leave the ship in
Table Bay. These men left the ship in Table Bay, and
were succeeded by others who had to be changed for others.
This occurred over and over again, until the 27th December,
when the ship at last got under way for Port Elizabeth,
where she arrived on the 7th of January, 1869- The evidence
showed that immediately on the vessel's arrival in Table
Bay, the plaintiffs gave the captain a written order to proceed
This was on the 17th of November.
to Port Elizabeth.
They repeated the order on the 18th of November, after the
Again on the 19th, the
surveyors had made their report.
plaintiffs repeated their order through their Attorney, intimating at the same time their in'^ention to hold the defendant
On the 26th
liable in damages in case he did not proceed.
of November, the plaintiffs' attorneys again wrote the defendant to the same effect.
Not one of these communications
It was
did the defendant condescend to take any notice of.
not until the 27th of November that he held any communication with the plaintiffs, when he at last gave them the
assurance that he would leave within forty-eight hours after
This assurance he kept by
flde completion of the repairs.
not leaving until the 27th of December, although, as I have
before observed, the repairs had been completed on the 18 th.
It is not Necessary to go into the evidence minutely, in order
to ascertain hdW many of the forty-six days which the vessel
had spent in Table Bay was attributable to the state of the
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sea preventing procedure with the repairs under watec or to
want of proper activity in thia or that person., as suggested
by the deCendant. The evidence satisfies me that if the
w. defendant had ooeoe into Table Bay with a determination \o
iga^ye jt 33 goQj, as was riiasonably possible, having due cona-

deratiOB for the interests of the freighters of the ship as well as
of his own interests as owner of the ship, he could do so at latest
by the 20th of November, and calculating the length of the
voyage from this to Port Elizabeth at the number of days wbieb
the vessel actually took, to wit, eight days, the vessel would
have arrived at Port Elizabeth on the 28th or 29fh of November ; but the whole conduct of the defendant, from first to last,
evinced a determination to ignore the charterers altogether,
and to secure, as he expressed himself in his letter to the
Consul on the 25th of November, " the placing of my vessel
in the state it was in before it met with the damage de^
scribed."
Now, the duty of a ship-master, after having
received cargo on board, is to proceed to the place of its desti>
nation without delay and without stopping at any intermediate
port, unless the stoppage be necessfiry from the effects of
accident or tempest ; and if lac is obliged to stop from these,
he must wait no longer than necessity requires, and supply
his ship with requisite repairs as expeditiously as possible
If the repaivs cannot be effected without great loss ol:' time
he m»y detain the ship and cai^o until the repairs are made,
but 5b all he does in this respect he must bear in mind that
he was entrusted with the cargo in order to convey it to its
place of destination as speedily as possible, and ibis he is
bound to accomplish by every reasonable and practicable
method. Ihe interest of the ship is not to be disregarded
undoubtedly, but the interest of the cargo is not to be
sacrificed to it; and if the charterer
is within
reach
he is to be consulted as to what is to be done. As I
have before observed, the evidence satisfies me that the
defendant made no account whatever of the owners of the
goods ; he put them entirely aside, and consulted alone the
interest of the ship, of which he himself was either vsolc
owner or owner in great part, and that the vessel had not
received any damage which could have justified his remaining in port beyond eight or ten days.
If the damage
received by the ship had been such as made it impracticame
,

for her to proceed
very different case

with safely fo herself und the cargo, a
would have arisen; but there was nothing
of the kind.
A false keel is a prudent and desirable addition
to a ship, with the view to its making
a quicker voyage op
keeping more easily off a lee shore ; but it is no part of the
aliij) where il is fixed lo it
loosely, as was the case with the
false keel of this sJiip,

and

its

repair of

damage

is

m

no way
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necessary in order to praservc ihe seaworthiness of the ship.
um
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The damage to the copper would, no doubt, expose the ship
"
more or leas to the action of the worm, which is very des
truotive in the waters of this bay and of Algoa Bay.
It was, Lippert & Co
^^^^
therefore, the duty of the captain, in the interest of the ship
itself, even, to have this damage repaired as expeditiously as
This, he was told by the surveyors, could be
as possible.
done under water sufficiently woli to prevent the access of
the worm, and yet he opposed this mode of repair until he
was forced into compliance with it by his Consul.
The
oanlking of the decks was indisputably necessary before
resuming the yoyage, but this could have been effected
within five or six days at the very outside.
And as to the
nine days coweuraed in disputets witli his crew, that was
defendant's affair, for. which he must be answerable if it
occasioned any loss to his charterer.
It was part of his
contract to have a sufficient crew for the voyage throughout
its counse, and there is no evidence that this was rendered
impossible by cireumstanecs beyond his control.
On the
whole, J am of opinion that a great deal of unnecessary time
was lost In Table Bay through the pertinacious determinatioa
of the defendant to protect his own interest, as owner of the
ship, in disregard of the interests of the plaintiffs, and in
oreach of his contract with them to trau^ort the cargo of
flour tfl Port Elizabeth with the least possible delay, and thai
he is therefore for this answerable to them in damages. The
plain tifiis have argued that one item of this damage is a loss
of market for the flour by reason that the price fell between
the 25th of November, when they say the ship should
have arrived at Port Elizabeth> and the 7th of January,
when she did arrive, and has not since risen. I have looked
trough the evidenct;, since the case was argued, with great
care, but have not been able to satisfy my mind that the
In the
any loss in this respect.
plaintiffs sustained
early part of 1868, there seems to have been a scarcity of
flour in the Port Elizabeth market, and the plaintiffs seem
to have proposed to themselves to secure all the advantage
of the state of the market.
They chartered no less than
three oai;goe8 of flour, amounting to upwards of 30,000 bags,
the importatron of which, according to the evidence, in any
state of the market of that place, would have materially
I^i the month of September, J868, after the
affected prices.
they, appaplaintiffs had had advice of these cargoes,
rently with the intention of preventing any one coming
in between them and their expected prize, advertised
the approaching arrival of these cargoes in the public
newspapers.
In this they overreached themselves, for
the immediate effect of tfieir advertisement was to paralyze
•

•

;

Speculation was thenceforth at an end, and
the market.
dealers, to use the expression of one of the witnesses, kept

mm
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ijpp«r«&co.«.
»e«b»t».

themselves from hand to mouth, buying only what they
The inevitable consequence was an
could not do without.
immediate fall of price, and a continuous fall until, as far as
T see, the month of February, and looking as closely as I have
been able at the evidence of the witnesses, I am unable to
say whether the plaintiffs would have suffered any loss if
they had sold the 13,000 bags of flour by the Olivier Madeleine at any time between the 25th of November and the 7tb
of January. They might have sold small parcels at higher
or lower prices, according to different witnesses ; but if they
had atteniped to sell the whole speculatively, which was
obviously the object of their enterprise, they could not
have done so, according to any of the witnesses, without
a considerable sacrifice below the actual prices of any given
day between these dates, the market had become so sensitive
from either expected or actual arrivals of flour. Another
item of damage alleged by the plaintiff's was deterioration of
the jflour i'rom its detention in the hold of the ship beyond
the time necessarily required for the voyage.
The evidence
upon this subject is conflicting and very unsatisfactory. The
heavy weather which the vessel had encountered in the
Southern Ocean seems to have opened the decks by the
working of the masts so as to admit sea-water into the hold.
portion of the cargo was undoubtedly damaged by the
Another considerable portion
direct action of sea-water.
was musty and much depreciated in value ; but how this
must arose was a disputed question among the witnesses.
Some,, were positive that it afose from the fact of
the flour having been packed and shipped before it had
been sufficiently cooled after the operation of milling,
others were of opinion that the must was produced by the
sacks in which it existed having been in proximity to
those which had been damaged by sea-water.
If the first
of these opinions be the more accurate, the plaintiffs can
have no demand for damages against the defendant, for the
damage has arisen through the act of their own agent in
shipping the flour before it was in a condition for shipment
if, on the other hand, the account that the must was occasioned by contact with the bags damaged by sea-water be the
more correct, the evidence does not apply any means
of ascertaining how much of the damage was attributable
to the contact during the voyage from California to
Tabic Bay, and how much to the voyage from Table Bay
If the whole or any part of this damage
to Algoa Bay.
was attributable to the first of these voyages, it would be
recoverable from the underwriters upon the insurance of

A

199
the cargo, and possibly the part attributable to the second
im.
*"''
%'oyage would also be recoveraljle from the underwriters,
at least the greater part of it ; but, however this may be,
there are no -raeans, as I have before observed, for ascer- uppcn & co.
^'"''""»taining what part of the damage is attributable to the delay
of the defendant in Table Bay ; all that one can say is that
••

.

the condition of the flour could not be improved by keeping
it in the hold of a ship for thirty-five days or a month longer
For this, also, 1 think the defendant
than was necessary.
is liable in some damage to the plaintiffs. The third ground
of damage alleged by the plaintiffs was loss of interest upon
the price of the flour, from the delay of the defendant in

Table

Bay " which prevented

the plaintiffs from realizing

as soon as they otherwise might."
The right of the plaintiffs to recover this item depends upon their right to recover
upon the first. If I am correct that there is no evidence of

a fall of prices between the 25th of November and 6th of
Januai-y, then the plaintiffs were not prevented realizing on
the 6th of January by anything which the defendant had
done ; and %s I have not been able to eome to the conclusion
that there was such a loss between these dates, I am of
opinion that the plaintiffs are not entitled to recover anything
from the defendant in respect of loss of interest. Upon the
whole view of the case, it seems to me that the plaintiffs are
entitled to recover from the defendant a certain amouht of
damages in respect of his breach of contract by unnecessary
delay, without proof of special damage, and that they are
also entitled to recover from him a certain amount of damage
in respect of the necessary injury to the condition of the
flour by its detention in the hold of his ship, and that the
sum of<£25 is sufficient to meet both of these demands.
There only remains the question of coats. As to these, I
think the plaintiffs are entitled to so much as regards the
detention of the ship, but they are not entitled to so much
of the costs as regards the question of loss of market.
As
to these I am disposed, in all the circumstances of the case,
to say that they should pay the costs of the defendant.
[n*lntus»' AttoineTfi,

Fairdbidoe & ARor.BKX.'l

KoTZE

VS.

Widow Mostbet and Anothke.

Executors.— Ord. 104,

M.

Sec. 30.

died intestate about July, 1867, and his widow u>as
She appointed Kleinenberg
appointed executrix dative.
M. at his
her agent in the administration of the estate,

•
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of two aekmmledgmenti qf
The widow was aware of the debt, hut not of its
Kleinenberg had nrtaally the sole
exact amount.
administration of the estate, and inserted a notice in the
" Gazette " ofZQth July, 1867, calling in claims. On ith
death owed Kotze the amount
debt.

October, 1867, Kleinenberg, as auctioneer, sold the proM.'s estate at public auction. At that sale Kotze
was present, and acquainted KU-inenherg with his claim,

pert}/ in

but not its nature or amount, and prowised to file it soon,
signing at the same time, in common with otlier creditors,
at the request of Kleinenberg, a consent to a pro rata
dividend from the estate, to avoid its declaration as insolvent.
But he never sent in the premised claim either to
Kleinenberg distributed the
Kleinenberg or the toidow.
estate between February and April, 1868, and in November, 1868, ^filed his account with the Master.
In April,
1888, v>ken he had administered the estate, and had no
funds, Kotze sent in his specified claim, and demanded
payment, which, being refused on the ground of plene
administraverat, Kotze brought an action against the Widow
M. and against Kleinenberg, as her surety to the Master
for the due fulfilment of her office as executrix. HeIiD,
that it is the duty of the creditor, under the Ordinance,
to file his proper claim with the executor, and not of the
executor to search for claims due to the estate : wherefore
judgment went for defendants accordingly.

"^^^ ^*8 *° action to recover a
^^^ ^^ ^^^ plaintiflF.
^^
Twill w

Am V.

Mo»ton sua
Anotiier

The

sum

of

money

alleged to

widow
Gerhardus Mostert, deceased, who died
intestate, and to whom she had been married in community
of property, was, on the 16th July, 1867, duly appointed
executrix dative of his estate and effects.
That afterwards,
on the 6th August, 1867, she executed to and in favour of
the Master a bond for the sura of £300, the condition of
which was that she should duly and faithfully administer the
estate of her deceased husband, and render a proper account
of her administration.
That the second defendant, Blanke
Theunis Kleinenberg, together with one A. H. Louw,
interposed, and bound themselves by the said deed, as sureties
in solidum, and joint principal debtors to the said Master, or
declaration stated that the first defendant, the

^f ^^^ Tobias

the lawful holder of the said bond, for the

payment of the

£300, under the express renunciation of the exceptions
ordinis divisionis et excussionis, under the same condition as
to the obligation of the first defendant.
That the first
defendant entered, as such executrix, upon the administratiou of the estate of her deceased husband, and employed
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the

second detendant as her agent to assist her in suck

administration.
Thai the said Tobias Gerhardiis Mostert
was in his lifetime, and at the time of his death, justly and
lawfully indebted to the plaintiff, first, in the sum of £57
16s.. upon jind by virtue of an acknowledgment of debt,
bearing date the 9th of September, 1856, and signed by
him; and, secondly, in the further sum bf £11 sterling,
upon and by virtue of another acknowledgment of debt
bearing date October, 1856, also signed by him; of both

which acknowledgments of debt the plaintiff was, for valuable
Plaintiff admitted that the
first defendant gave, or caused to be given, the public notice
to creditors and others to lodge their claims against the
estate of the deceased, according to the 30th section of the
Ordinance 104, He admitted, also, that he did not lodge his
said claim within the time specified in the notice ; but he
said that the existence of the debt so due to him was, when
the first defendant obtained letters of administration, and at
all times thereafter, well known to her;
and at the same
time, or shortly afterwards, she became fully cognizant of
the fact tliat plaintiff was a creditor of the said estate.
That the second defendant, acting as the agent of the first
defendant, finding that the assets of the joint estate of
Mostert and his surviving spouse, the first defendant, were
msufficient to pay the creditors in full, applied, on the 4th
October, 1867, to the plaintilf, whom he knew, and had' long
before known, to be a creditor, to know whether he would
consent, as the other creditors were alleged to have consented,
to accept in full of his demand a pro rata dividend or share
out of the assets of the estate, which plaintiff consented lo
do.
That after he had consented to accept such pro rata
dividend or share, and after the defendants had notice of
such consent, the first defendant did, by the agency of the
second defendant, distribute, pro rata, amongst the creditors,
other than the plaintiff, the assets of the joint estate, and did
not rank the plaintiff for any share, dividend, or sura whatsoever for or in regard to his said debt.
That the defendants,
as he has ascertained now, seek to justify or excuse their
neglect or refusal to award him the fair, just, and equal
dividend or pro rata payment to which he was entitled, upon
the ground or pretext that he did not inform them of the
amount of his debt ; but that the amount was well known
to the first defendant, if not to the second defendant also,
before and at the time of the distribution of the assets
amongst the other creditors ; and he sabmitted that even if
the amount of the debt due to him had not been known to
either of the defendants, yet as they both knew that such a
debt existed, and as the second defendant had applied for
consideration, the lawful holder.

P2
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obtained the consent of plaintiff to accept a pro rata
bi» debt, they were not justified
liotei vi. Widow
jn excluding that debt from ita share of the assets of the
Another,
estate wltlioat first requiring him to state its amount, which
That he is still willing to accept,
neither of them ever did.
in full satisfaction a discharge of his debt, a pro rata payment or dividend, of which willingness the defendants have
had notice, and have been requested by the plaintiff to frame
a just and fair account of the estate, showing the balance
thereof for distribution amongst creditors, the names of the
creditors, and the amount of their debts, and awarding to
plaintiff equally with the other creditors a just and equal
dividend or pro rata payment upon his said debt.
That
being unable to obtain any settlement or satisfaction from
defendants, or either of them, he applied to the Master fur
an assignment to him of the security bond conditioned for
the due and faithful administration of the estate, whereupon
the Master did, on the 29th April, 1869, assign the said bond
to the plaintiff, who is now the lawtul holder thereof.
And
plaintiff prayed that the first defendant might be condemned
to frame and to file in the proper office a true and proper
account of the estate under her administration as executrix
dative, showing the balance remaining for distribution
amongst the creditors, the names of the creditors, and the
amount of their debts, and awarding to plaintift', equally with
the other creditors, a just and equal dividend or pro rata
payment upon his debt; and that the first defendant, as
principal debtor, and the second defendant, as surety in
solidvm and joint principal debtor, may be severally condemned to pay to him, from and out of the assets of the said
estate, or, tailing such assets,* from and out of her or his
own property, whatever sum shall, upon taking the account
aforesaid, appear to be due lo him, and that he may have
such further and other relief as to this Honourable Court
shall seem meet, with costs of suit.
1'he first defendant's plea was the general issue.
The second defendant's pleas were, first, the general issue;
and, for a further plea, that the condition of the said bond
was, that if the first defendant should duly and faithfully
administer the estate, and reudor a proper account of hev
administration as executrix dative, then the obligation of the
bond should be void and of no effect. I hat the firsr defendant duly and faithf^ly administered th« estate and rendered
a proper account of her adiuinistration in manner and form
as roquired by the provisions of Ordinance No. 104 ; for
that, having been apjMjinted extcutrix dative on the 16th
July, 1867, she caused to be published in the Government
Gaz/ttfe of the 23rd July, 1867. the notice required by the
isu»

Aus^o.

Jtnd

payment or dividend upon

,

203
30th section of the eaid Ordinance, calliug upon d'edltors
of the estate to file their claims with her, and debtors to pay
their accounts to her within six weeks from the date of the
notice ; and that the said notice appeared also in the Gazette
of the 30th July, 1867.
That after the Japse of six weeks,
on the 4th October, 1867, the Eccond defendant, acting as
the dnly authorized agent of the first defendant, gave verbal
notice to plaintiff that it was high time for him to hand in
his claim (for he was at that time aware that plaint^' claimed
to be a creditor of the estate, but was wholly ignorant of the
amount of his claim), informing him further that claims to
so great an amount bad already been filed that the estate was
virtually insolvent, and would have to be surrendered as such
unless the creditors would abate their claims pro rata ; whereupon plaintiff, without mentioning the amount of his claim,
agreed to abate it pro rata with the claims of the other
creditors, and promised to send in his claim to the first defendant within a few days.
That during a period of six months
after notice was so given to him no claim was filed by the plaintiff with the first defendant, or sent in to the second defendant;
whereupon the second defendant, acting for and on behalf of
the first defendant, and concluding that the plaintiff had
abandoned his claim, proceeded to rank the claims filed
against the estate, and distributed the assets amongst the
parties entitled thereto, as required by the 32nd section of
Ordinance 104.
That after he had distributed the assets of
the estate, on or about the ISth April, 1868, the plaintiff
sent in his claim to the first defendant ; but that neither she
nor the second defendant had any assets in their hands beThat
longing to the estate wherewith to satisfy such claim.
the distribution of the assets was made bond fide, and without
any intention to injure the plaintiff^ and that the estate was
administered in strict compliance with the provisions of Ordinance 104, and the condition of the bond, which he, the
Wherefore he subsecond defendant, was ready to verify.
mitted that the obligation of the said bond was void and of
no effect, and that plaintiff was not entitled to the relief
he prayed

for.

Evidence taken de bene esse at Calvinia was read, substantially bearing out the statements in the pleadings, and to the
effect stated in the head-note to this case supra.
The first defendant was,
Griffith, A.-G., for the plaintiff.
on the evidence, aware of the existence of the debt ; and the
second defendant was informed of its existence by the plaintiff, and bad requested the plaintiff to sign the paper as to
It was,
the pro rata satisfactbn of the creditors' olaime.
therefore, illegal to distribute the assets of the estate without
payment of the plaintiff's prorata share as a known creditor.

iseo.
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or to close the account without making inquiries as to the
nature and extent of a claim which he fenew existed. The
object of the notice in the Gazette, under section 30 of
Ord. 104 {Statute Law, p. 274), is to discover unknown
creditors, and to enable such creditors to send in tlieir claims,
bat such notice was unnecessary so far as the plaintiff in this
case was concerned, as the defendants knew of his claim
and ought to have provided for it in the distribution account.
The Court did not call upon De Villiers for the first
defendant, »or upon Halhett for the second defendant.

BelIi, C. J., considered that the responsibility of proving
claims rested upon the creditors, and did not become the
duty of the executor. The evidence in this case was so clear
that it was not necessary to strain any part of it in arriviDgThe wonSan had positively sworn that she
at a decision.
did not know what the amount of the liability to the plaintift
was, and, she had taken all the necessary steps to get the
She was a
proper claims of known creditors sent in.
country woman, of whom could not be expected any knowledge of law, although from her evidence it was apparent
she knew the principles of truth and honesty. She was
aware of her ignorance of law, and she accordingly employed
Kleinenberg to manage the affairs connected with the estate.
Kleinenberg swore that he, at the sale, called Kotz€ and
other creditors in the estate together, and told them honestl)'
and fairly that the estate would not pay in full, and hi
asked them if they wonld accept a compromise.
Thej

and Kleinenberg asked Kotze to send ir>
and not only Kleinenberg, but four other witnesses declared that Kotz4 had promised to do so, Kotze,
however, never sent in his claim, and Kleinenberg had given,
very fiurly, for his reason for not having asked Kotzfi for it
again, that he thought that Kotz6 being a rich man and
the widow being poor, Kotz^ had given up the claim.
The
Court were now asked to make this poor woman pay this
claim.
His Lordship would be very soryy to have to give
any such judgment; and as by the section he did not see he
was required to pei'petrate such injustice, judgment muis!
be for the defendant, with costs.
Djenyssen, J., concurred, and expressed his opinion that
exe<;utors are not called upon to fenet out claims.
PiTZi'ATRiCK, J., put on one side what had occurred at
the sale, and was of opinion that it would be a hard proeeding to make executors responsible for not filing eiaime
which did not come to them in a formal way.
agreed to do so

;

his account,

Judgment

for delendants accordingly, with costs.
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Crowly

Th

vs.

Bomonv.

landlord's tacit hypothec has effect over the sevarate
property of a wife, married hy aiite^nupHal contract, who
Itas brought suck separate properly into a house rented
by tile husband, and in wjtich she resided.

This was an appeal from a
Magistrate of Cape Town.

judgment of the Resident

Mr. and Mrs.

Domony were

contract, excluding

communion.

married by ante-nuptia)
wife at the time o('

The

marriage was possessed of certain furniture.
The husband
had no furniture, and acquired none daring marriage.
The
wife hired a house from plaintiff in her husband's name,
without mentioning to him that they
were married
under ante-nuptial contract.
She took her furniture inte
the house, and lived in it with her husband during his
tenancy.

The husband was summoned for rent, and judgThe furniture was then removed, but was

ment obtained.

subsequently attached, under protest from the wife. In i^n
action in the Court of the Resident Magistrate for Cape
Town, by the landlord, it was decided that, the furniture
being the wife's separate property, the landlord's tacit
hypothec did not apply.
From this decision the landlord

This day (August 31), Halkett. for appellant, argued in
favour of the landlord's hypothec on omnia illala et invecta,
citing Voet, 20, 2, 2 ; Voet, 20, 2, 25 ; Qrotius, 2, 48, 17
Gronewegen'e note ; V,. d. K. Th. 92 and 99 ; Van Leeuwen's

(Eng. Ed.) Roman-Dutch Law, 4, 24, 4.
Griffith argned contra.
Halkett, in reply, cited Zrd Burge. 395.
The Court (Denyssen, J., and Fitzpatbick, J.) allowed
the appeal, and upheld the landlord's hypothec
each party
;

paying bis

own

costs of appeal.

rApp«llimt'« Attorner. DrojSSDH.
\ Retpoadeut'B Attijrueyi, Fi^iRBRlDOS

1
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APPENDIX.
Smxih

vs.

Cabpenter.

for convenience of reference
the latest decision, to date, of the Privy Council, on
Undue Preference under Ord. 6^ 1843, Sect 84 vide ante,
Harris vs. PococKs Trustee, p. 153.]

[The following is inserted here

as

ON APPEAL FKOM THE SUPREME COURT OF
THE CAPE OF GOOD HOPE.
C, p. 101.)
John Owen Smith, Appellant, and Francis Henry
Cakpenteb, Respondent.*
(12 Moore, P. C.

A

mortgage bond hypothecating immovable and other property,
given hy debtors in favour of a creditor to secure the debt,

a time when from the hopeless state of the debtor's
was inevitable, declared void tinder
the Cape of Good Hope Insolvent L,aw Ordinance, No.
6 of 1843, Section 84, as being an undue preferenca over
at

affairs, segtiestration

By

the other creditors.
Section 84 of the Cape of Oood Hope Ordinance, No, 6
of 1843, the question of intention, in making an alienation
or payment, is left open, to be determined upon all the

circumstances and facts of the case, by the Court or a
jury, as well with respect to pressure by a creditor to
induce a debtor to give security to him in preference to the
general body of creditors, as in other respects.
This section does not require, as the JEnglish Insolvent Law
does, that in order to constitute fraudulent preference, the
transaction should be voluntary,

\m

II

*'i«i7.'

^twg.^'
June !6.

This v^as an action brought in the Supreme Court of the
Cape of Good Hope, by the respondent, as the sole trustee
^^ ^^ insolvent estate of Charles Slack Taylor and Charles

Taylor, of that Colony, to set aside a mortgage bond, dated
:_"• the 14th of February, 1856, executed on behSf of the insoldmito?, m'a vents, by one Hull as their attorney, to Slater, in the sum of
1

1

<\

F. H.

Cupentw,

ResponOent.

Ptesejil: The, Bight Hon. Dr. Luehington, the Bight Hon. the Lord
Justice Knight Bruce, the Bight Hon. T. Pemherton Xei^h, and the Efj^t
Hon. the Lord Justice Turner.

1

:
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£858

Os. 6d. sterling

and

interest,

and transferred by Slater

appeUant.
Charles Slack

to the

itse.

t

^

°m7.^ [I

Taylor and Charles Taylor carried on
^fg.^*- l"
Port Elizabeth, in the Colony of the Cape of. June "le. 1
"'
Good Hope, as bakers, in partnership, under the style of
J5
Taylor & Son, from the month of January, 1854, til! the /°i,f„'J|'L*„'H
sequestration of their estate, on the 5th of June, 1856.
In f. « caroeotm,
'*°"''™ ™'
their business, they had dealings with Slater, representing
the Steam-mill Company, and at the time of giving the bond
in question they were Indebted to him for flour and meal,
with interest, to the amount of £883 15s. 3d. In December,
1865, or the beginning of 1856, Slater delivered to Taylor
& Son his account up to the 1st of December, 1855,
showing a sum due to Slater of £85S Ids. 2d., and applications were made to them for payment of such account
without success, and Slater being desirous of obtaintng
security for the payment of the debt, Taylor & Son agi-eed
to give him a bond and promissory notes for the amount of
the debt due, and accordingly executed a power of attorney
business at

1!

to

Edward Mull, of Cape Town, authorizing him to execute
handed to Slater four

a bond or mortgage, and signed and
promissory notes for various sums,

amounting together to
virtue of the power of attorney, Hull, on
the 14th of February, 1856, executed the mortgage bond in
question, which was duly registered at Cape Town, and was
afterwards transferred by indorsement by Slater to the
appellant.
This instrument was in the following form
" Mortgage bond, by virtue of a power of attorney.
Know all men whom it may concern, That Edward Hull
appeared before me, Registrar of Deeds, he, the said Edward
Hull, being duly authorized thereto by a power of attorney,
granted to him by Charles Slack Taylor and Charles Taylor,
copartners, trading under the style or firm of C. S. Taylor
& Son, dated the fourth day of February, 1856, and
drawn up at Port Elizabeth in the presence of, and certified
by, competent witnesses, which power of attorney was
exhibited to roe on this day ; and the said Edward Hull
declared his constituents, the said Charles Slack Taylor and
Charles Taylor, trading as aforesaid, to be really and lawfully indebted to and on behalf of Edward Slater in the sura
of £858 Os. 6d. sterling, arising firom goods sold and delivered
to the appearer's constituents, with the interest thereon,
since the same became due and payable ; renouncing therefore the legal exception non causa debiti err^re calculi, and
revision of accounts, which aforesaid sum of £858 Os. 6d.,
theappearer, q.q., hereby promises and nndertakes to pay,
or cause to be pwd, unto the said Edward Slater, his order,
heirs, administrators, or assigns, with the interest thereof,
the

sum

due.

By
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payable annually, at the rate of six per cent, per annum
reckoned from the first day of January, 1856, inclusive, and
^','!:,^^'
to continue to be so reckoned until such time as the whole
> J June
of the aforesaid principal sum shall be fully paid off; which
11 :_" payment the appearer, q.q., shall be allowed and also be
make three months subsequent to legal notice
AMdun't'wd ohiiged to
H. Curp'enior, having been given or received to that effect, provided the
r.
espondisni.
^^^^^ ^g tliQa paid in one sum in good current and lawful
money, together with such interest as may be due thereon.
The appearer, q,q., hereby binding in security thereof
specially, as a mortgage, certain lot of ground situated at
Port Elizabeth, marked No. 27, being part of the divided
property transferred to the Widow Johan Philip Hartman
on the 4th of April, 1837, measuring 24 square roods and
97 k square feet, as per deed of transfer made in favour of
th*e appearer's constituents on the 27th of October, 1 855,
Moreover, hereby binding, generally, his constituent's person,
and all his property, botJb such as he is already or may in
future become possessed of, movable and immovable, without any exception, and submitting thetn all, and the choice
thereofjj to constraint and execution, as the law directs,"
Messrs. Taylor & Son, on the 5th of June, 1856, surrendered their estate as insolvent, and ob the 11th of July,
1856, the respondent was elected sole trustee of such insolvent estate, which election was confirmed by an order of the
Supreme Court of the 26th of July, 1856. The appellant
proved, under the insolvency, against the estate, for the
of £653 33, 5d. and interest, by virtue of the mortgage bond,
the balance originally due having been reduced on the 1st
of April, 1856, by payment of the first of the promissory
notes given to Slater bv the insolvents for the sum of
i85(i.

"m;^

Iti.

mm

£217

14s. 6d.

In consequence thereof, the respondent took proceedings
against the appellant by summons in the Circuit Court fir
the division of Port Elizabeth, in the Colony, toset aside
Ihe mortgage bond, on the ground that Taylor & Son,
when they gave the bond, contemplated the sequestration of
Iheir estate, and intended unduly to pi-efer Slater before the
other creditors, and that such undue preference was given
and received by a mutual understanding and common consent
between the insolvents and Slater ; the former to give, and
the latter to get, such undue preference; and also on the
ground that at the time of giving the mortgage bond, the
debt due to Slater had been satisfied.
The appellant took exceptions to the sufficiency of the
siirnrnons by reason of Slater not being joined
aa a party,
and also plt^aded a denial of all the allegations of fact and
concluaicns of law contained therein.
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Evidence wa8 taken in the Circuit Court before Mr.
me. \
Justice Bell, and on the 3rd of October, 1856, it was ordered °°3«/" [|
by the Court, on the application of the respondent and by ^^^^^^^- i "
consent of the appellant, that the case should be removed for June le. } |
hearing to the Supreme Court.
By the evidence given on '!-." j I
behalf of the resppndent, it appeared that at the time of /• °,-,'^'?'*^
Appellant, and
•
1
• -n
T
>i
^
-r
oarpenter.
giving the bond the insolvents had no bills overdue.
It ^'"'^'"•""'*™'
further appeared that in July, 1854, a statement of the part•

11

11

«

nersbip affairs to the 30th of June preceding was made out,
which showed that the partnership was then insolvent, a
deficiency, appearing.
That the partnership books continued
to be written up until October, 1855, but from that time no
further formal statement of the partnership affairs was made
by the insolvents. That the business was continued by the
insolvents until the sequestration of the estate, the extent
of their insolvency having increased from time to time. The
books showed that the deficiency in June, 1854, in addition
to an omitted account of the Steam-mill Company, had
increased, on the 30th of December, 1854, to £731 16s. 3d ;
on the SOth-of June, 1865, to £li069 Us. lid. ; in October,
1855, to £2,547 8s. 1 Id.
From the last-mentioned date the
books were in confusion, and the accountant who was employed, after the sequestration, to examine them could not
carry the account further.
The insolvents} in carrying on
their business, obtained credit largely, giving bills or notes
payable at various dates, chiefly at six months, many of
which arc unpaid in the hands of creditors on the estate.
It
further appeared that Slater had required his account to be
settled, or security to be given, and the insolvents stated in
their evidence that that was no motive for giving the mortgage bond except the applications made to them for payment
or security, and that it was not procured from them by
threats or pressure. On the behalf of the appellant, a witness
named Owen proved that he had, by the' directions of Slater
and the appellant, repeatedly applied for payment, and
threatened to take legal proceedings if a bond was not given.
The cause was heard before the Supreme Court, on the
28th of February, 1857, when the Court held that the suit
was properly instituted against the appellant, and they overuled his exception ; and a majority of the judges, consisting
of Mr. Justice Watermeyer and Mr. Justice Bell, were of
opinion that the respondeiSt was entitled to relief, under
the 84th section of the Ordinance, No 6 of 1843,* as the
* The 84th Section of the Ordinance of 1843, No. 6, is in these terms
And ^be it enacted that. every alienation, transfer, oossioni delivery, mort
gage, or pledge of any goods or effects, movable or immovahle, personal or
re«l, and every payment made by any insolvent tp any creditor, such insol-

•"

VBnt at the time contcnij^latidg iKe sequestration, either voluntary or otherwise of his e.<ilatR, and intending thereby to prefer, directly ol! indirootly
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insolvents at the date of granting the mortgage bond cpntemplated the sequestration of their estate and gave Slater a
^ond to secure a preterenoe to hinj. Mr, Justice Cloete
dissented, as, in his opinion, there had been a pressure upon
the Taylors to induce them to execute the security for
Slater's debt ; and that auoh a transaction being honafide,
ought «ot to bc disturbed. The majority of the Court
j^^jgQj^-jjgiy gave judgment that the preference on the mortgage bond, for which the appellant then stood ranked on the
insolvents' estate, was to be set aside as an undue preference.
The Court were, however, unanimous that there was no
proof of collusion between the insolvents and the appellant
as to inflict the forfeiture of his claim as imposed by the 88th

section of that Ordinance.

*

The present appeal was brought from

this

The Attorney-General (Sir FUz-Roy
Honyman, for Uie appellant.

judgment.

Kelly) and

Mr,

It does not appear from the evidence that at the time of
giving the mortgage bond, Taylor & Son contemplated
Nor does it appear that they
sequestration of uieir estate.
intended by such mortgage bond to give a preference to
On the contrary, the mortSlater over the other creditors.
gage bond was given in consequence of the pressure upon
In such circumthe Taylors for security for Slater's debt.
stances, the deed, Svas not void under the provisions of the
Cape of Good Hope Ordinance, No. 6 of 1843, section 84.
By the English law such a deed would be sustained, if not
made voluntary, and preceded by pressure, though given in
Hale
preference, and even in con tern plation of bankruptcy.
liis otber creditors, shall be deemed to bc an undue
hereby declared to be null and void. And every such
alienation, transfer, cession, delivery, mortgage, or pledge as afores-iid, made
by any insolvent to any person whatever, such insolvent at the time

sncli oreditor before

preference, and

is

contemplating, as aforesaid, the sequestration of his estate, and intendingthereby to prefer, directly or indirectly, any creditor before his other creditors, shall be deemed to bc an undue preference of such creditor, in so far
as be shall have been benefited thereby, and the tmstee or trustees shall be
entitled to recover the amount or value of such undue preference from the
creditor so preferred."

Section 8y tnactb; " That in every case in which any person, whether
actually a creditor or not, wiall be obliged, bjr virtue of the 84th, of 8Sth, or
Stth. section of tliis Oi-dinance, to restore or repwy, as the esse may be, for
the beneftl of the insolvent estate, any allefnation, transfer, cession, delivery,
mortgage o\- pledge, or any payment as leaving been an undue preference,
3uch person tiiall not be allowed to claim, or prove as a debt, the amonnt ot
what he shall have so resSored or repaid, but sbail wholly forfeiit such
amount as regards the insolvent, estate, in cuise such undue influence was
received by sucU person by or tljrou^ any coUusive iirrangement. mutual
understanding, or common consent betTreen such person and the insolvent,
the one to give, and the other to get, suoh undue preference."
'"
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Allnutt, * Newton versus Gba.atleF, t Davies versus
Annell versus '^"iti!"
Acocks, \ Doe d. Boydell versus Gillett,
Bean, § Fidgeon versus Sharpe,1[ Morgan versus Bran- '^^J'jjI*'
In au action to June is.
versus Burbage. ff
drett, • Abbott
reoover money paid by way of fraudulent preference and in
contemplation of bankruptcy, the onus probandi is on the /pp'eiufntfSja
''
plaintiff, Atkinson versus Brindall, %% and the respondent
^^'^"^^'^^^'
a
fraudulent
preference
in
that
it
was
etitablish
here must
This we submit he has
conteEaplation of sequestration.
failed to do, as there is nothing^ in the evidence to show that
the mortgage bond was executed in contemplation of a
Tlie allegation in the declaration that there
sequestration.
was a mutual understanding between the insolvents and
Slater, the one to give and the other to get au undue preference, is wholly gratuitous, without being supported by a
Section 88 of Ordinance No. 6 of 1843
tittle of evidence.
cannot, therefore, apply, and such allegation fails for want of
proof.
No such agreement or understanding existed,

versos

||

'

Mr. Wilde^ Q.C., and Mr. Aspland, for the respondent.

A preference was given by the insolvents to Slater by this
mortgage bond, which hypothecates all their estate present
and future, and by the law prevailing in the Cape of Good
Hope in case of sequestration, a creditor by mortgage bond
is paid in full in preference to the ether creditors.
If a
partnership deal with the whole of the assets, it is to be
presumed to be in contemplation of bankruptcy.
The insolvents at the time contemplated the sequestration of their
estate, and intended to give such preference oyer other
creditors; therefore, the mortgage bond is, under the 84th
section of the Ordinance No. 6 of 1843, to be deemed an
undue preference, and is void ; and by Section 88 of that
Ordinance, if there ia. a preference given, it amounts to a
forfeiture of the claim as against the estate.
The contemplation by the insolvents of sequestration and their intention to give a preference are to be inferred from the state of
their affairs before and at the time of the execution of the
power of attorney and mortgage bond, and from the other
facts ; and the necessary consequence of giving the security
challenged was to cause a sequestration of their estate and
a preference of one creditor over others.
The insolvents
must be supposed to have foreseen and intended such consequences.
The presumption, therefore, of a contemplation oi'
• 19 L, J. N. S. C. P. 267
Kos. 461.
t 2 Cr. Mee.

&

§ 8 Bingh. 87.
•* 6 Bar. & Ad. 289.
XX S Bingh. N. C. 225.

1 1 East. 138.

2 Cr. Mee. & Ros. 679.
6 Taunt. 539.
tf 2 Bingh, N, C. 444
||
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sequestration and intention to prefer necessarily arises. They
upon this point, ibe English cases of Aldred versus
Constable,* Lindor uersMs Sharp, f Flook versus J onea, i;
Poland versus Glyn,
Ogden versus Stone, § Cook
versus Hitchcock, if
Shelford on. Bankruptcy, p. 184.
^^Jc^ contalu all the-aiithorities on this pointi The appellant
is not entitled to any protection or right, in respect of the
p)0jtg<jgg {jQ^d, other than such is Slater would have had
if he had not Iransferred the same to the appellant, in which
case the mortgage bond would have been declared void, and
cited

||

set aside.

Their Lordships' judgment was pronounced by

The Lord

Justice

Knight Bruce.

In the month of February, 1856, Charles Slack Taylor and
then canyiog on business in partr
nership together as bakers at Port Elizabeth, in the Colony
of the Cape of Good Hope, executed there a power of
attorney to Edward Hull, authorizing him to execute a bond
or mortgage of property betonging to them at Port Elizabeth.
In pursuance of the power, Hull, for Messrs. Taylor,
executed at Cape Town, and eaused to be registered Ihere in
the same month of February, the inetrtiment in question,
called a mortgage bond.
[His Lordship here read it, anU,
his son, Charles Taylor,

—

p. 207.]

The debt of £858 Os. fid, thus provided for appears iv
have been justly due, partly from Charles Slack Taylor
alone, but chiefly from him and Charles Taylor, to a com*
pany called "The Steam^mill Company," in which Slater
was interested, and in which probably Smith, the appellant
before us, was also interested ; and by some arrangeoien-t
between them, the mortgage bond, and the debt which it;
secured, became the property of the appellant, subject to
this, that the sum of £2\i 14s. 6d. appears to have been
paid by the Taylors upon the 1st of April, 1856, to Slater,
or the appellant, or the Company, on account of the deljt,
which sum of £217 Us. 6d. was the amount of the first of a
scries ofpromissory notes, dated 1st of January, 1856, giveh
by the Taylors to Slater in February, 1856, for the debt
secured by the mortgage bond. The notes fell due on 1st of
June, 1st of August, and 1st of October, in the same year.
It was scarcely, or not at all contended, nor was there any
ground for contending, that the appellant's title to or undec
the bond was better or substantially other than that of
•

4 Q. Ben. Rep. 674

t-tBmgh. 20.
4 n Mce Sc WolS 494

f 7 Scott, N. R. 375.
lb. note, p. 22.
s Man. & Gr. 329.
•^I
II
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isse.
Messrs. Taylor were for some months nexl before
Slftter.
and throughout the. first half of the year 1856, in clrcuni- "fgi,,^'
stances of insolvency ; but they carried on their business of ^f^J"bakers until they publicly and fornaally declared their insol- June ic,
"
vency on the 5th of June in that year, when they sarrendered their estates as insolvents, in the manner usual at the j^pp?iian't',"').'H
Cape, and became accordingly subjected to seq^uestration f. h. c«r^io
™'
"'""
under the Cape of Good Hope Ordinance of 1843, relating

(0 insolvency.

Carpenter, the respondent, was appointed trustee of the
under the sequestr^tionj and the effect of the bond, if
valid, having been to give the' appellant a priority at the
Cape for the unpaid debt secured by it oyer other creditors
under the sequestration, a suit was instituted against -Kioi in
the Colony by the respondent for the purpose of having the
bond declared void under the 84th section of the Ordinance
of 1843.
Judgment was against the appellant on the 84th
section, but for him on the question of the applicability or
inapplicability to the case of the 88th section.
In the latter
respect, the judges were unanimous, though not so on the
point decided against him,— [His Lordship read these sections, ante, pp. 209, 210
note, and proceeded :]
The question upon which wo are to advise the Crown is,
whether the judgment of the Supreme Court upon this
dispute of fact, namely, as to the bond falling or not falling
within the provisions of the 84th section, ought to be
seversed.
Now, it is clear that when the bond was authorized to be, and when it was, executed, the Taylors were in
a state of insolvency
a state which, the amount of their
debts, that of their assets, their position in life, and the
nature of their business considered, may, as their. Lordships
think, be justly represented as one of deep insolvency. Their
Lordships are also of opinion that the evidence authorizes
that state to be described as not merely deep, but as likewise
hopeless.
Ought it then, from the evidence, to be inferred
that when the bond was authorized to be, and when it was,
executed,, the Tiiylors were conscious that they were so
circumstanced?
are of opinion, notwithstanding whai
they have deposed, and notwithstanding their probable ignorance of book-keeping and want of skill in matters of account,
that this question must be answered in the affirmative ; and
in their Lordships' view the Taylors must be taken to have
known when the bond was authorized to be, and when it
was executed, that public and avowed insolvency and a
sequestration were impending and substantially inevitable.
Was the motive, then, or one of the motives, by which
the Taylors, in coiisenting to execute, and in executing, the
power -of attorney, were influenced, a desire to favour the
estate

—

—
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person of persons, or one

J8SS

or mere of the persona, then

which the pond' was given ? To
I
(f
Tub.
reb. h
^
cv
that person or those persons in respect of the debt by
favour
1858
t
> j June 16
way of preference over the Taylora other creditors? Their
II, L-i'- LordshipE consider that question afl one to which an aflflriiia^^'^^ arswer is rendered necessary by tlie materials before
•"''MjiSt'fn'd
"h. cSpihV. them, though those mater^ials include the lestimeny of f hp
Resps-ijent.
^j^^^gg^ Oweu, wWch testimony being censtdered, it may
well be that if the bankrupt law of Eiigland, or the insolvency law of England, were applicable to the controversy,
there is not any Act of Parliament taking away from the
For the witness,
appellant that for which he contends.
Owen, may perhaps be justly thought to prove an amount of
pressure sufficient by the Enrt;lish law to protect the tran)

"wr

'

eUJilled to the debt for

1
(

<;

He thus expresses himself: "I am clerk to the
saction.
1 have had many times to call on the insolvents
defendantThe first time I
for the account they owed the defendant.
called was in the end of November, or early in December
1855 ; I merely gave in the account; they said it would be
looked at. In January, 1856, I called and pressed for a
I saw Charles Taylor once or twice ; be said
settlement.
Noching more passed. I saw the
his father was -not in.
father at last, and told him I wanted the titles of his house
1
to pass a mortgage bond for the amount of the debt.
ratner think 1" had not then the four promissory notes
shown to-day, but others for the like amount, with a slight
difference as to interest.
Taylor said he would not ^ve the
papers up.
Subsequently 1 saw him, and told hiro that
unless the bond was passed, judgment of the Court would be
got."
He is cross-examined for the plaintiff, and says " I
did not make any memorandum of what passed at my calls
on Taylor. When I first called, Taylor did not make any
reference to a conversation he had with Smith ; nor did he
do so at any other time ; nor did I refer to it. Though I am
clerk to Smith, I do many jobs for Slater.
I was sent by
Smith, not by Slater ; but I was sent many tiines by Slater
too.
Defendant is a director of the Port Elizabeth Bank."
The present dispute, however, must be determined, not by
English law, not upon English decisions, hat according to a
just interpretation of the 84th section of the Cape Ordinance
now before us ; one of the provisions contained in which,
that differs from the English law, is, in their Ijordships
view, that the 84th section intended to leave tihe question,
what was the intention of the debtor in making the alienation or payment, open, to be determined upon all ihe circnmstances of the case, as well with respect to |)r6S8ure as in
other respects.
On the one hand, the pressure might be so
extreme as to negative the intention to prefer ; on the other
:

—
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might be so slight as even to furnish the inference
It would be for the Court or a jury to
The section does not, as it seems to their
judge of this.
Lordships, require, as the English insolvent law, 1 & 2
Vict., c. 110, section 59, in terms requires, and as decisioijs
on the English bankrupt law seem also to require, that, in
order to constitute a fraudulent preference, the transaction
hand,

it

of that intentionr

should be voluntary.
By force of the 84th section of the Ordinance, if a debtor,
yielding, apparently or seemingly, to a pressure, neither
severe nor terrifying,

on the part of a creditor (though such
ajid in good faith), gives the

creditor is acting sincerely

—the debtor at

the time knowing himself
insolvency, knowing that his early stopare morally certain, contemplating that
failure, feeling no alarm from what the
but friendly disposed towards him, and
desiring to favour and prefer him
that transaction is, in
their Lordships' opinion, cut down, and such substantially in
their judgment was the transaction now under consideration.
The result is, that though differing from Mr. Justice
Cloete, whose reasons we have read with the great attention
due to their ability and tlie weight of his opinion, we agree
in the conclusion of the majority of the Court of which he is
a member ; nor is it the habit of this tribunal, unless in a
case that seems clear, to reverse a judgment, depending for
its correctness upon a question of disputed fact.
Their Lordships, however, will recommend to Her Majesty
the dismissal of this appeal, without costs.
creditor a security

be In a state of
page and failure
stoppage and that
creditor has said,
to
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Fire-kindlinff
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Btfl vs.

Cloetb.

De

Smidt, ante p. 183.J

Action to recover damages occasioned by.
Pleading : Title to land.

Where C.

lit a fire on hit land in the month of February with
out special notice to neighbours, and, without his negligence,
hut by an unexpected and unforeseen change of wind, the

land of B,, who brought an action for
Court gave judgment for defendant, with

fire spread to the

damages,

the

costs.

Where a declaration alleged a grass-burning on defendanfs
lands, but on the trial the title of defendant was not proved
by plaintiff, but simply possession and occupation by
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the dtf&ndant claimed absolution on thai
but the Court held that defendant could not,
under the general issue, call upon plaintiff to prove
such title.

defendant,

ground

185S
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This action was brought by the plaintiff to recover the
amount of damages wMch had been occasioned to him by a
kindled on a neighbouring ^>laee, the property of the
defendant, for the purpose of burning the grass thereon, by
the defendant's orders, and which had spread into and run
over the place of the plaintiff.
The following evidence was heard :

Blink M. cioeie. fij-g

Peter Boonzaier: I live at Hout Bay,
not in company with Cloete, &c. I heard there was a
great fire at Hout Bay in February last. I set the place
father, myself, and my brother, and defendant
on fire.
father then observed to
were together on a certain day.
Mr. Cloete that the field had not been burnt for a long timij,
and that this was the right season to burn it. Defendant
said to me, "Well, when you have time one of these days then
you may go and set fire to it." About four days after this,
defendant went to Cape ToWn, and I went and set fire to the
field myself.
It was not blowing hard at the time but afterwards it began to blow hard. I was very far off from plaintiff
when I first kindled the fire ; it was further than the BlockThe fire continued to
house, and just by Noordhoek.
burn for abput six daj'S, it came very near defendant's own
house, and' the day after it had been at defendant's, it went
All the people at Hout Bay tried to exto plaintiff's.
tinguish it. I knew that plaintiff's people wereatdeCendant's
taking out casks that were there belonging to plaintiff. I
believe plaintiff had hired defendant's cellar.
I don't know
whether defendant's people were at plaintifPs, but I and my
brother were at plaintiff's, assisting in extinguishing the fire.
Cross-examined : The place where I kindled the fire is more
than an hour on foot froiji defendant's j I do not know how far it
was from plaintiff's. I think plaintiff's is more than a quarter of
an hour on foot from defendant's, .and the whole o£ defendant's
place lies between the place where 1 kindled the fire and
plaintiff's.
Defendant has a grazing ^lace at Noordhoek ; it
was the place at Noordhoek that my father and defendant bad
spoken of setting fire to. And it was for the purjiose of burning
that place that I kindled the fire^
I kindled the fire in the
morning, about 9 or 10, and it was about 11 and 12 o'clock
next day that it reached defendant's. Noordhoek is separated
by a ridge from the Hout Bay property. 1 kindled the
fire between the Block-house
and defendant's place at
Noordhoek on Government ground.
I had tried first, to
Plaintiff called

I

am

My

My
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on defendant's gronnd, but the fire burnt soon out.
The fire went right up the hill, and then behind the hill it
bumcd and came over and down, into and through defendant's
Hout Bay proiTerty to plaintiffs place, 'fhere was only a
kindle

isse

it

"!_
Brink «. cioeu.

fire,
bit of Noordhoek burnt by the first setting on
which was put out, and the fire I kindled on Government
ground did not at all reach the defendant's ground at NoordDefendant's buildings at Hout Bay were in extreme
hoek.
danger. I don't know whether plaintiff during the continuance of the fire made forebrand, but I know his brother
The places of And. Brink and his
and his father did.
brother Arend adjoin, and John Brink's is farther up.
Plaintiff's place is on one side and defendant's on the other
Bide of a river, and the fire came down the mountain and
went into the valley, and came down the channel of the
Anotlier and touch
ri»cr and went into plaintiff's places.
the largest branch of the fire went in another direction. The
on the
fire did not go into plaintiff's garden, but went
bank surrounding the vineyard; the bushes on that bank were
very dry, and the flames from them went over the vineyard.
I do not know whether the vineyard was burnt or not, but
the vines have all budded out green since; I have seen them
I was close to the vineyard, and showed my brother that the
I could see no difference between
vines were all budding.
that part of the vines over which the flames had passed and
any other part; the fire did not go into the vineyard; it only
went on the bank, and the flames went over the vineyard and

little

scorched

it.

Re-examined : I gave no notice, nor do I know of any notice
beiivggiven,toplaintiffthatthefire was to be kindled. IgavenO
notice to the field-comet nor to any neighbours. From the back of
the vineyard the fire went into plaintiff's field, and from thence
up the mountain. After the fire was out I saw the flames liad
scorched the leaves and grapes on the vines on the border
of the vineyard.
The fire had scorched the vines as far into
the vineyard as the breadth of this room, but not all along,
only on one or two places, opposite to where theie bad been
much grass on th& bank. The wind came south-east when I
kindled the fire, but it was not then strong. It blew strong after
the fire was kindled.
The south-east wind continued until
the fire had reached plaintiff's.
Defendant made forebrand.
I did not intend that defendant's Hout Bay land should have
been burnt. Defendant did not wish it.
I kindled the fire
where I did, believing that the fire would as usual go up
against the wind, but the field was so dry that it burnt in
all

directions.

William Boonzaier
that

my

son set

h2

fire

;

I reside at

to the field

in

Hout Bay.
February

I
last.

remember

On

that
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day the wind was south-east; the wind does not regularly set
j^ south-east at Hout Bay any day during the snmmer.
I
tJjjji]j the placc where the fire was kindled was about four or
five miles from plaintiff's.
Defendant's place is the nearest to
Noordlioek, &c. I don't know of any notice of the intention
to set fire to the field being given to plaintiff or to the fieldI know that plaintiff was engaged with his people
oornet.
in assisting to put out the fire a't defendant's.
Mrs. Cioete
had sent for assistance. The fire was then close to defen-

The fire was extinguished at defendant's and
know how the fire went in the night time, but next

dant's house.

I do not

morning I saw that the wind having changed a little to the
east, the fire had taken a turn and was running in the direction of the plaintiff's.
We first tried to put out the fire when
it was at some distance from defendant's stables.
We had
no idea that the fire would extend so far; and, besides, it came

down

a kloof in which, although near the house, we could
not see the fire.
saw the smoke, but did not think the
fir© was raging so much.
When plaintiff came to us we
were chopping at the trees and branches, but by his advice
we made forebrand, but to no purpose ; the fire was raging
too much.
I have lived some years at Hout Bay, and the
hills on the neighbourhood have been occasionally burnt. The
day on which the fire was kindled was a fine clear day, the
south-east was blowing. I thought it a fit and proper day. to set
fire to the field.
I expected that the next day it. would have
been calm. The forebrand which was made next day on
Mr. Cloete's place did some good, the fire had not then
reached plaintiff's.
Adriaan Brink : I live with my father, Arerid Brink, at
Hout Bay, and was there when the great fire took place in
February last. I remember seeing the fire at Noordhoek in
the afternoon of the day it was kindled.
I saw only smoke.
The wind was south-east ; it was fine weather. The wind blew
hard, and had done so from the morning at eight The second
night it had got beyond defendant's place, and the thivd day
before midday it got into plaintiff's vineyard.
I don't know
where plaintiff was when the fire entered his vineyard. I
saw them making forebrand on Joh. Brink's. I had been
present at defendant's house assisting.
There was quince
hedge on the bank of the vineyard, not the whole kngth, but
the greater part. The hedge was burnt down; it was completely
destroyed. I don't know whether plaintiff tnade forebrand or
not.
He could not have made a forebrand at the vineyards.
Sebaatiaan Valentyn van Beenen
I live at High Constantia.
I was employed to estimate the damage which had
been done to plaintiff's place by the fire. I male the examination on the 11th May.

We

—

:

219
Jacobus Steyn and others were heard, oorrotorating the
first

i836.

Nov^e.

witnessw

Plaintiff thereupon closed his case.
Defendant called no witnesses.

Brink

vs.

ciocte.

After the plaintiff's witnesses were heard, Cloete, for the
defendant, inter alia, maintained that as the declaration set
forth that the fire had run into and upon the lands of the
f)laintiff, ahd the plaintiff had not proved any title to the
and, he had not only failed to prove a material allegation in
the declaration, but had failed to show that any property
which was injured belonged to him.
But the Court held that as the plaintiff had proved
that he was in the possession and occupation of the land, it
was not competent for defendant, under the plea of the
general issue, to call on the plaintiff to prove his title to the
land.

The Court held that it had been proved that no negligence
had been committed by the person employed by defendant to
set firo to the field, which could render the defendant liable
for the iiyury which had accidentally been occasioned by
the fire, and which could not have been foreseen.
That the
damage here had been occasioned by a change in the state of
the wind, wTiich it had been proved by witnesses on the spot
could not have been foreseen, and was not to have been
And therefore gave
expected. (Vide Voet, 9,2, § 19.)
judgment for the defendant, with costs;
Notwithstanding that Hj^ Attorney-General, fdr the plaintiff, quoted the 8th section of the first part of the General
Eegulations, published in the Gazette of the 18th November,
1809j viz.: " Aoy persons having right or title to any pasture
land shall have the liberty to burn the reed' grass or bushes
He shall, however, give
thereon, according to custom.
previous notice to the field-cornet and his nearest neighbours
on penalty of forfeiting 50 rds.;" and contended that the
defendant, not having complied with the regulation requiring
previous notice, must on that ground be held to have acted
negligently in setting fire to his pasture at Noordhoek.

S. V.

VAN Reenen & Another

[Cited in

Van der Byl
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damages occasioned py.

Placaats of Wth October, 1740, art. 77, and I9th Januetry,
1741, requiring permission of Government and notice to
neighbours, Sfc, before ^re-kindling, obsolete.
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The plaiutifis' declaration set forth that the defendant had
heen summoned to answer the plaintiffs in action to recover
damages for certain injuries, and thereupon they complained

31.

as follows

1849.
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.v. yimKcenen
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For that whcreas before at the time of the committing of
injuries by the said defendant as hereinafter mentioned

*'*®

the said plaintiffs were in occupation, under a concluded
contract for becoming the owners thereof, of a certain place
or farm called High Constantia, situate in the district of
Wynberg, which now stands registered in the name of
Sebastiaan Valentyn van Reenen, senior, but whi6h be has
agreed and is bound to transfer to the said plaintiffs when he
shall be by them required so to do ; and which in the meantime is as wholly and at the risk of the said plaintiffs as if
and whereas,
the same were already transferred to them
also, the said defendant is the owner or occupier of a certain
other place or farm called Great Constantia, adjoining the
said farm or place High Constantia ; and whereas by the
law of this Colony, every man is bound to kindle, tend, and
keep all iires made and used by him upon his own premises,
safely and surely, lest for want of the due and proper kindling, tending, or keeping thereof, damage in any manner
happen to any other man, yet the said defendant did on the
twenty-eighth day of February, one thousand eight hundred
and forty-nine, and at Great Constantia aforesaid, in the
district aforesaid, so negligently and improvidently kindle,
tend, and keep a certain fire by him made, and used at and
upon his said fai-ra and place, that by reason of such negligence and improvidence -the said fire spread and extended
from the said farm or place of the said defendant, unto and
over much of the said farm or place of the said plaintiffs,
;

and burnt and consumed very many trees and shrubs there
gTowing, and being of great value, to the damage of the
said plaintiffs of four hundred pounds sterling, which sum
the said plaintiffs say that an action hath accrued to them to
recover.
And the said plaintiffs further complain For that
whereas the said plaintiffs and the said defendant are respectively in occupation and entitled to the aaid farms and
places respectively, as in the first count mentioned; and
whereas by a certain placaat or proclamation, having in this
Colony the force of law duly made and published, bearing
date the 11th day of October, 1740, and by a certain other
placaat or proclamation having the like force, duly made and
published, bearing date the 19th day of January, 1741, it is
(amongst other things) in substance provided, that no
inhabitant of this Colony should set fire to any bushes,
stubble, rushes, or other stutt, until he should (amongst
other things) have given reasonable notice to his nearest
:

:
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neighbours of his intention so lo do, nor make any such fire
unless in mild weather, and at places whore it could not
reasonably be ajjprehended that the making of such fire
should be followed by any accident or harm, on pain (^amongat
other things) of being liable to pay, and make good any
damage arising from any fire caused or raado in contraven-

i849.
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of the said placaats or proclamations,
yet the said defendant, not regardinji the said proclamation
or placaats, did on the 28th day of February aforesaid, and
at Great Constantia aforesaid, set fire to divers bushes,
stubble, rushes, and other stuff there being, without having
given any notice whatever of his intention so to do to the
said plaintiiFsj who are, as such occupiers as aforesaid of the
farm or place High Constantia, amongst the nearest neighbours of the said defendant, and did set fire to the same in
weather which was not mild, but, on the contrary, in windy
weather, and when the wind was blowing and accustomed to
blow in a direction calculated to carry an ojxjn firn or flames
from the said place of the said defendant to the said place
of the said plaintiffs, and did set. fire to the matters aforesaid at places wliere accident and harm might reasonably be
apprehended to happen from such fire to the said property
of tlie plaintiffs, which fire, ao wrongfully and imlawfully
made by the said defeiidajit, spread and extended itself as in
the first count mentioned, so as to cause the damage to the
And the said
said plaintiffe in the said count described.
plaintiffs further say, that being for the respective grounds
and reasons in the said first and second counts respectively
mentioned, entitled to demand their said dam&,ges from the
said defendant, they have demanded the same, but the said
defendant hath neglected to pay the same or any part thereof;
wherefore the said plaintiffs i)ray that he may be condemned
to pay them the said sum of four hundred pounds sterling,
or such other smaller sum as the said plaintiffs sliall succeed

tion of the provisions

—

proving to be the amount of their said damage, together
with their costs of suit.

in

The defendant pleaded the general issue.
Parter, A.-G., and £liden appeared for the
C. J.

Brand for the

plaintiffs,

and

defendant.

The title of the x>laintifls as pleaded was admitted by the
defendant.
The placaats alluded to in the second count of the declaration are to the following effect
,
By the 77th article of the Placaat of 11th October, 174Q,
that " no
it is ordered by the Governor and Court of PoUcy,
shall set
permission,
one, whoever he be, without our special
woods,
fields,
ploughed
lands,
corn
fire to any pasture or
pam
bushes, stubble, rushes, or similar ignitible matter, on

^

H'
ai'

v. van Roo.,.>n
and Anotticr
Cloete.
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of being severely scourged for the first ofFencej and for the
Second offence being punished with the cord until death
ensues, over and above satisfying the damage occasioned by
,
II;
" 31.
such fire, according to this taxatitm of the Judge."
The Placaat of the 19th January, 1741, is the following:
V. TanReenen
" Whereas daily experience has shown that in contravention
"vs. ao"^!'
of the orders so frequently, and as lately as the 25th October of the past year, established in the general placaat
published at that date, there still are persons who think
proper of their own accord, without permission first obtained,
1849.
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i.

as well in the Cape as in the
a useless manner, whereby the buildings,
forests, and corn-fields situate about the places where this is
done, as well of the Hon'ble Company as of the inhabitants,
are placed in the greatest danger of being entirely burnt and
destroyed, so that sometimes they cannot be preserved except
with, the utmost trouble :
We, therefore, being anxious to
provide as much as in us lies against this danger,, by these
presents expressly forbid and interdict all the inhabitants,
without distinction, and especially cattle herds, as well
slaves as Hottentots, from setting fire to nny pasture or corn
lands, ploughed or unploughed fields, woods, bushes, stubMe,
ruslies, or any similar ignitible matter, under whatever
pretext, without special permission previously obtained ; and
they who in future may obtain such consent shall only be
allowed to do so after notice given of the same to their
nearest neighbours and in quiet and convenient weather, and
also in places where no harm can be done or injury occasioned,
on pain of being severely scourged for the first offence, and
for the second of being punished without mercy with the
cord at the gallows until death ensues, over and above satisfying the damage which might have been occasioned by such
setting fire according to the taxation dispretion of the Judge.
Moreover, the masters and mistrfesses whose slaves or other
persons residing with them may have committed the above
offences by their order, shall, in case of conviction, not qnly
be answerable for the same, but subject to the same painp

to set fire to

country

the

fields,

districts, in

and penalties as

At

if

they themselves had committed the

the same time, all owners of cattle are seriously
ordered that they in the strongest manner command and
enjoin, their cattle and shepherds that while tending such
cattle they should act with the utmost caution in striking
fire for the purpose of smoking tobacco, as for other purposes,
to the end that no accident by fire may take place through
their negligence."
An order of the Burgher Senate, published in the Cape
Town Gazette of the 18th Kovember, 1809, in the general
regulations of that body published and proclaimed as directed
offences.

'

:
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by law, with tbe fiat of the then Governor, Lore! CaledoTi,
ims.
^"^- 1\was also frequently mentioned during the triaL The 3rd,
"
4th, and 8th sections were especially referred to.
" Sec. 3. Any person, possessor of a wood, intending to
It
make fire therein, or near the same, for the purpose of-s.v.^IiTaeenen
destroying the weeds, shall be obliged to place proper persons ^'^^ Another
°°
"'
thereby to watch, as well as to make use of every necessary
precaution to prevent accident, by giving previous notice to
his neighbours, and pay ipg particular attention to the wind
and weather, &c., and in case any damage by fire may be
occasioned through his neglect he shall be obliged to indera 23.'

,"

nify the same.

"

Every possessor of a wood shall be obliged to make a
(commonly called a fire-road) of twenty feet broad, at
each of the extremities of Jiis wood, and he shall further,
from time to time, cause the same to be kept clear and free
from weeds, dry grass, bushes, and the like, by which a space
of forty feet will be preserved between all adjacent woods,
which is deemed a sufficient distance to prevent the fire
reaching from one wbod to the others should any accident
4,

road

take place."

"8. Any person having right or title to any pasture land,
have liberty to bum the weed, grass, and bushes thereon,
according to custom ; he shall, however, give previous notice
to the fidd-cornet and hie nearest neighbours on penalty of
shall

50 rds."
The 6th section, gives power

forfeiting

to the fiscals, the

Burgher

Senate, and danddrosts to examine whether the brand-paths
ordered by the 4th and 5th seotiona have been properly made
and kept clear, and to inflict a fine of 100 rds. for each
offence.

The evidence on both sides occupied a considerable time,
The
giving a detailed history of the progress of the fire.
following is a digest as brief as possible of the facts
The fire by which the damage was occasioned took place
On the Saturday preon Wednesday, the 28th February.
vious, Mr. Cloete, the defendant, who is the proprietor of
Great ConBtantia,'8ent word to the plaintiff's, at High Conhe intended to burn on that day on a portion of
and if they saw smoke or
his ground which was pointed out,
Mr. Sebastian vaji
fire there they might know the cause.
Reenen on receiving the message, said " Only take care it
does not come over."
Some fire was made on that day, but
On the
all that was intended to burn was not burnt.
Wednesday morning following, at about six o'clock, it being
then very
Mr. Cloete made a fire upon the same spot
where that of Saturday had been. The object of the fire
was to burn the rubbish stumps and loose branches on a
stantia, that

c^,

—
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piece of ground where silver trees had been cut down. This
is a universal practice, both as being the best means of
allowing the seeds to be scattered and to spriMj up, and of
The place where this ffre was made
providing manure.
was a triangular spot, the base being about sixty or seventy
yards and the sides about two hundred yards each. It is
divided from the fir grove of defendant through which the
fire subsequently passed before it came to High Constantia,
and which is about sixty-five yards wide, by a brand-path of
about twenty-seven feet, then a ditch, and a patch of about
six

or

seven

feet.

The

fire

continued burning from six

to about eight o'clock, and then all that the defendant
intended to burn having been finished, it was put out.
At eight
The weather all that time was perfectly calm.

was entirely put out, according to the evidence;
words of the witnesses, there was nothing like a
remnant of fire visible, no leaves burning and no smoke. At
that time Mr. Cloete sent two of his men to their breakfast,
and waited with one of his sons and four or five men until
their return, which was about a quarter of an hour, and then
went away, leaving the two men to watch and give notice
should any fire again appear.
At about eight o'clock one of the witnesses' who hiappened
then to be at High Constantia, pointed out the smoke to
Mr. R. van Reenen, who told him it was Mr. Cloete burning.
At about ten o'clock, while Mr. Cloete was in his vineyard,
he thought he saw smoke rising at the spot where the fire
had been, and told his son and some men to run and see.
On coming they found that the dust and ashes had been
raised by the wind, which had whirled them up like a column
of smoke.
The place and all around it was minutely
examined, but there was no appearance of fire. The wind
then be^an to blow moderately from the south-east.
At about twelve o'clock one of the men who had been left
v/iftohing came running to tlie vineyard and informed Mr.
Cloete tibat there was fire in the fir busL The men went
for their spades and immediately proceeded to put out the
fire, which then was about fifteen yards from the spot where
it had been kindled in the morning. Dry leaves under the fir
trees were then found burning for about twenty-five yards. All
the men, about ten, were engaged in putting out the fire, and
succeeded in doing so. At that time again a careful examination was made, and all were satisfied thiat the fire had been
entirely extinguished.
Mr. Cloete then sent three men
home to their dinner, and remained during their absencej
which was about twenty minutes, with the rest, examining
the place.
These three men were then left to watoh,
Mr. Cloete and the rest returning home. The wind had
o'clock the fire

in the
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been increasing in strength, and at twelve
1849.
began to blow hard.
At about two o'clock, the wind then
*"^22"
blowing violently, one of watchers ran to say that fire had
"
"
broken out in another part of the wood.
There was then a
large fire near where silver trees which had been cut down s. v.v^eenen
were drying, about one hundred and fifty yards from the fire- »"'' *">*«
path at the fir grove, and about sixty or seventy feet to windward of where the fire had been in the morning. The wind
then raged most violently, and it was found impossible to stay
the flames which burst across the silver trees into the fii
grove of defendant, and across the main road into the fir
grove of the Van Reenens, at one time placing the
house and cellars of High Constautia in imminent danger. By
dint of great exertion on both sides the fire was at length
got under by making brand-paths, &c., preventing it from
proceeding further, but not until considerable damage had
been sustained on both the properties. It was ^idmitted on the
part of the plaintiffs that during the raging of the fire all
waa done by the defendant that he possibly could do to
prevent it spreading, but that then it was beyond his power

since ten o'clock

^s."

f\'.

At about five o'clock all was extinguished, and the men, some
of plaintiffs' as well as defendant's, went to Great Constautia
to get some wine.
With respect to notice, two field-cornets, Mr, Versfeld
and Mr. Eksteen, proved that as field-cornets they never
received notice when fires were to be made, though as
Other witnesses also proved
neighbours they sometimes did.
that sometimes they received and gave notice, and sometimes
In fact, it may be gathered from the evidence on this
not.
point, that though it is generally considered right to give
notice, it is by no means a universal practice to do so.

At no portion of the boundary between Great and High
Oonatantia was there a brand-path either on plaintiffs' or on
The main road where the fire was
defendant's property.
blown over was about thirty feet wide.
The damage done by the fire on the land of the plaintiffs
was very differently estimated by the witnesses for the
On the one side it
plaintiffs and those of the defendant.
waa calculated that 20,000 fir trees h^A. been burnt,
which, at the rate at which green spars sell, £3 per 100, and
allowing £1 per 100 for the value of the blackened poles
which remain standing, would be £400. The oak bush
destroyed was valued for the plaintiffs at £99 10s
On behalf of the defendant, the damage suffered by- the
The calculation by one
plaintiffs was calculated at £30.
-jL. of the
witness was that J^ of the plaintiffs' fir wood and
entire extent of their property had been burnt, and taking the
value of the whole place at £3,000, the value of the burnt

i2
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property was £60, the value of the wood left was £30
therefore the loss was only £30.
»
^3.
The Court stated, after hearing this and some other
",
31evidence about the value, that should they find it their duty
award damages, they would not be satisfied with any
s- v. vll^eeneii to
now made, but would order another. With respect
valuation
"m. chTetc"
to the season of the year for burning, it was stated in
evidence that the beat months for burning were March and
The Gardener's Calendar gave
April, after the first rains.
January and February, immediately before the early rains.
As to the general state of the weather, it was proved that
for several days the wind had been south-east.
Oh the
morning of the fire, howeverj it was perfectly calm, with the
exception that a very slight north-west current was observed
in the air.
Porter, A.-G., said that the present action involved
a principle which, if decided in favour of the defendant,
would be pregnant of great' public mischief. He assumed
that the identity of the fire had been proved ; no man at the
time entertained a ddubt of it, and the defendant himself,
who had sent a message to the plaintiffs expressing his regret,
suJmitted that the fire that had burst out in the afternoon
sprung from that kindled by him in the morning. The fire
being so kindled by the defendant and commnnicating t6 the
plaintiffs, the defendant, the author of the tire, must be held
responsible for the destruction of the plaintiffs' propiBrty.
If the origin of the fire were untraoed, and there were no
proof that it had been kindled by the defendant, then,
although it came from his property, he would not be liable.
There was no doubt that the case must turn on the question,
whether there was what the law termed negligence in the
original kindling.
After the fire had first been kindled, be
admitted that every possible care and precaution had been
1849.
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taken.

Now there were three grounds on which the defendant
was responsible as for negligence. The first was, that it
was no necessary fire, it was one for the purpose of a certain
iitility to Mr. Cloete himself.
It was a convenient way of
getting rid of dry leaves, shrubs, &c., but was not indispenable, as the object could have been attained by other though
more expensive means. Now this is not illegal, but it
cannot be considered as of the same nature with a domestic
fire.
Fireworks are perfectly legal, but if having a display
of fireworks I burn down my neighbour's property, I am
responsible. As Mr. Cloete's object could have been attained
by other means at perhaps a little more cost, the fire may
fairly be considered, for legal purposes, as improvidently lit,
so as to render the party responsible for the consequences.
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Secondly, There was further improvidence, tafcing into
isis.
^"^^
consideration the season of the year and the state of the
^i;
••
weather.
In February eoufch-easters prevail.
The proper
^•
si.
time for burning ia after the first rains, when there is dampTaking into consideration the season s. v. vIJTReenen
ness and saturation.
of the year, coupled with the dry state of the wood, there ^^ cS"'
was a want of that utmost care which is necessary to protect
the defendant from a libiality for the consequences.
[Menzibs, J., here read his note of the case of
',',

—

Brink vs Cloete, 25th November, 1836, where the defendant
having lit a fire for the purpose of burning his field, while
the south-east wind was blowing moderately, it spread
along for a considerable distance, and the wind having become
violent was blown into the plaintiff's vineyard, and occasioned
considerable damage.
There was no notice. The Court

—and give judgment for

held the fire accidental,
dant/]
( Vide last case.)

the defen-

The proclamation in the Gazette of 1809 required that
between adjacent woods there should be a fire-patb of forty
feet, twenty V)y each proprietor.
There being no brandpath on defendant's side, he not having done what the law
required, would be liable for any damage occasioned by fire
passing over.
The fact that there was no brand-path on the
High Constantia side would not injure this position. The
case would be thos, if Cloete had had a brand-path on his
side of the main road, and Van Rcnen none, then the fire
passing over, the other precautions having been taken, he
would not be liable. But in the present instance, the precautions ordered by law having been taken on neither side,
the party from whom the injury proceeds mnst be responsible.
He next argued that notice was necessary, and that
none had been given. The question was not whether if
notice had been given the plaintiffs would have taken any
If a man
other steps than under the present circumstances.
is entitled to notice,
it is a most dangerous doctrine that
unless he can prove that his situation would have been otherwise had notice been given, to say that he cannot recover.
When a statute calls a certain thing a necessary precaution,
it need not be proved that the damage resulted from that

—

damage was done. Both
present day they would
not be carried out to their fqll extent, and the proclamation
of 1809, concur in cdling notice to the nearest neighbours a
necessary precaution.
In fact, he maintained that damage
having been done by the fire and no notice having been
given, the defendant would be liable for the damage, even
though it was not occasioned by the want of that notice.
In support of this he referred to the doctrine of deviation in
precaution

;

it is

the old placaats,

sufficient that the

—although at the
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insurances, and the non>liability of indorsers, who have not
l'*<i notice of the dishonour of a bill, even if such notice
woiJd not have placed them in a better position.
J! .Crawtf maintained that the placaats of 1740 and 1741

C

were of no consequcncc at all in this case. They had
become obsolete from their very absurdity, and never were
nor could be carried out. There is no instance on record of
a criminal proceeding under these placaats, and in Brink vs.
Cloete no reference was. made to them.
But if the placaats
meant anything, they only constituted a criminal punishment
for the delict established by them.
Nothing is established
..

—

respecting the civil action for damages,; that action is not
under this placaat, but under the Aquilian law. ( Voet 9, 2.)
The proclamation of 1809 is merely a municipal regulation
for Cape Town ; the Burgher Senate had no authority to
roake any regulations with respect to fires, &c., except in
the " town " district ; if they did so, they exceeded their
jurisdiction,
their jurisdiction being limited to Cape Town.
But even taking the proclamation to be law, and still in
force, the plaintiffs not having their brand-paths as required
by the proclamation can have no action for damage wbioh
might have been prevented by such brand-paths. " Quando
quis ex culpS, su4 damnuto sentit, non intelligitur damnum
sentire."— ZJz^. 50, 17; 1, 203; Pothier, Fund., 50, 17, n.
13; Placaat Boek, 1,827.
As the plaintiffs are as much
in error with respect to the brand-paths as the defendant,
they cannot recover.
With respect to the question of the nature of the fire
which had been relied upon by the Attorney-General, the
true question is, was the object for which that portion of the
ground was fired a legitimate one, and that question is
answered by the universal practice of having fires for such
purposes, and the benefit derived from them.
Then with
respect to the state of the season.
It was perfectly calm.
The wind had been blowing from the south-east for some
days, but there were indications ol north-west wind in the
air.
The Gardener's Calendar showed that it was the proper
season, and the evidence confirmed it.
Then with respect to notice. On the Saturday previous
notice was, in effect, given, and then not so much as to the
day but as to the place where the defendani, intended to
burn.
The plaintiffs, by accepting the Saturday's notice,
waived all objections, if they may have had any, to the
burning at that season of the year.
In fact, if notice were necessary, either by law or by
custom, Saturday's notice was ^uite suflioient as a notice for
the particular piece of ground to be burnt.
It was also
proved that in the morning the plaintiffs, on seeing the

—
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smoke, told one of the -witnesses " that is Clqete burning,"
so that they knew all that it would have been the effect of
fresh notice to have let them know.
But notiee was not
In the case of Brink vs. Cloete, the Court had
necessary.

was no necessity for notice.
What was necessary was that all precautionisimma qua
oportuint should be used, and if for want of any precaution in
case while the burning went on da,mag6 was indicted, then
Now, all caution
a liability was created, but not otherwise.
was proved to have been exercised by the defendant ; and
were there not proof of it, a man whose fire could not reach

decided that there

neighbour without burning through his own property
must be presumed to have used extreme caution. But,
indeed, defendant had followed the precept laid down in
Von Leeuwtin Cens. For. 6, 51, 7, as to the tending of fire
so as to avert danger, as clearly as if he had been a lawyer,
and had read the passage.
The misfortune could not be
averted by human means, and, therefore, the defendant was
his

not liable.
Porter, A.-G., replied, and the Court on the 31st
gave judgment for the defendant, with costs.
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SDPEEME COURT REPORTS.

1S6 9.
FA.RT
Seceetaby
Mutual

will:

amounts

S.

IV.

a. Association

Construction

and

vs.

effect of.

Mostert.*
Adiaiion of, what

to.

Acquiescence, what does not amount to an estoppal by.
Survivor, not having adiated mutual, will, and even independently of adiation, cannot after death ofjirst dying revoke
or change the Joint disposition, as regards such survivor's
share of the joint estate.
Plaintiff, in his capacity as Secretaiy of the South African
Association for the Administration and Settlement of Estates,
sued the defendant in an action of debt, complaining in his
declaration. For that whereas, heretofoie, to wit on the
11th November, 1859, the said defendant, by Jacobus
Johannes Meintjes, his attorney, executed before the
Registrar of Deeds in this Colony, to and in favoiu: of one
Cornelis Mostert (since deceased), a certain mortgage bond
or deed of hypothecation, for securing payment of the sum
of £3,750 sterling. [Here the bond was set forth.] That
the said C. Mostert, sen., departed this life on the 15th
December, 1862, having previously, by his last will and
testament, bearing date the 31st August, 1860, appointed
the said S. A. Association, together with his wife, Elizabeth
Jacoba Mostert, born Louw, to be his executors testamen-

who did, on the 23rd December, 1862, take out letters
of admin'istration entitling ihem to administer the fistate and
That afterwards, to wit, on
.eflPects of the said C. Mostert.
the 6th October, 1864, William Smith and Johannes Tobias
Jurgens, being directors of the said S. A. Association,
acting for the said Association, as also for the said E. J.
Mostert, the executrix aforesaid, and being duly authorized
[* Etvide, for former branches of this case, Reports 1868, pp. 286—308;
BeporU 1869, p. 199.]
tary,
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SO to act both by the said Association and the said executrix,
made cession to the said Association of the balance then due
^y *^^^ ®'*''^ defendant upon the said mortgage bond, which
cessidn is in substance as follows
-w'tj, the undpTsigned, directors of til© South African ARsociatioA for
AclrainLsti atJon
and Settlement of Estates!, as the executors
the
testainRDtaiy of the estate of the late Comelis Afosfcert, senior, also
acfmg fcr the co-executriit of the said estate, do hereby cede and
transfer, to autJ in favour of the said Honth A.fi-iaan Association, or
order, th« ooineiits of the mortgage bond bearing dia,te the lUh
November, 18S9, ^sssed by J- J. Meintjes, q.q. Sybrand Jacobus
Moate.rt, junior, originally for the sum of £3,760, now araonnting
sterliog, with the interest thereon
per balance to £3,111 1«S. Id
from the 1st July, 1864, Icsb the sum of £44 8s. 7d., on aecenot of
interest, for value received.

Cape Town, Ohiirch-sqaare, 6th October, 1864.

It^^., ]

I>--tor«.

Tftat the said cession was so made for and in considei'ation
of the payment by the aaid South African Association, from
and out of if& proper moneys into the joint estate of the
said Cornells Moatert, deceased, and surviving widow, of
the whole balance or sum aforesaid for wliioh the said bond
was ceded, and which moneys have been distributed as part
of the said estate to the several persons entitled thereto.
That defendant hiad due notice of the said cession, and that
there (3 now Justly djie and owing by the said defendant to
the said StruUi African Assoeiation, ae cessionaries of the
eaid mortgage bond, over and above all just and fair deductions and allowances whatsoever, the balance or sum of
X3,008 9s. 8d., with interest thereon at and sifter the rate of
sue per cent, per annum from the 9th February, 1865, less
the anm of £61 10s. Id., received by the said Association on
the 1 1th January, 1868, with interest at the said rate upoti
the said last mentioned sum from the said last nieniiooed
date.
Thut the defendant i.s further indebted to the
Assneiatjon in the sum of £72 sterling, being the annoant of
five annual premiums of insurance paid by the eaid Association after the said defendant made default in paying the same
according to the provision in that behalfin the said mortgage
bond contirined. And that defendant has failed and neglected
to pay the annual interest upon the said bond, although often
requeated so to do,, whereby the said interest has, since the
9th February, 1865, aforesaid fallen into arrear.and whereby
the principal of the said bond^ with the interest as aforesaid,
as also the said premrums of insurance, have bsconue due,
as by the said bond provided.
Wherefore plaintiff prayed
that the defendant might be condemned to pay to the
Association the aforesaid sums, &c-, with costs of suit.
.
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Defendant pleaded, first, the genera] issue. And, further,
jum m.
pleaded that on the Slat August, 1849, the said defendant,
"
}fwho is a farmer residing at "Valkenburg, near Cape Town,
» "•
was married in community of property to Isabella Petronella
Nov. fe!
Bester Mestert, one of th« daughters and heiresaes of Aeg.A.A^
A. Assocfation
late Cornells Moatert.
That on the 31st August, 1860, the
Mo?i.rt
said Cornelis Mqstert and hia nponae, Elizabeth Jacoba
Mostert, executed their mutual last will and testament, by
which, after ^iviag certain prelegacies to each of the heirs
under said will, they instituted as such heirs: First, the
BUrvivor of the testators.
Second, the son of tb? testator?,
Third, the children of the testators'
Cornelis Mostert,
daughter, Blifeabeth Christina Mostert. Fourth, the daughter
of the testators, Maria Carolina Moatwt, inan-jed to Jan
Frederick <T9ii Reenen.
Fifth, the son of the testators,
Sixth, the son of the testators,
Adriaan Sybrand Mostwt.
Johannes Andreas Mostert. Seventii, the son of the testators,
Tobias Cornelia Mostert.
Eighth, the daughter of the
testators, the said
Isabella Potronella Bester Mostert,
married to the defendant.
Ninth, the daughter of the
testators, Jacoba Anna Mostert. married to Jacobus Johannes
Tenth, the eon of the teetatora, Jan Frederick
M«intje8.
Mostert. In equal aliares. And in case of predecease of one
or more of them, their lawful "descendants by representalion
per stirpes, subject to the following stipulations : First, That
in computation with the inheritance of each of the instituted
heirs, being children or grandchildren of tlie testators, shall
have to be brought all that he or she respectively shall be
found to be indebted to the estate of the said teatators.
Secondlyf That when and where aucli debts should happen
to exceed the amount of the inheritance from the estate of
the first dying, the heir or heirs who»n it may concern shall
not be required to pay the excess immediately, but that it
shall be sufficient for ihem to remain indebted to the survivor
for snch excess of debt above the inheritance from the estate
of the first dying, to be afterwards, at the death of the
survivor of the testators, brought into computation with his,
her, or their iniieritancc fi-ora the estate of tiie latter.
Thirdly, That in so far as the inheritance from the esfeite of
the first dying falling to the share of one or more of the
instituted heirs might exceed the amount of his, her, or their
debts due to the estate, the excess of inheritance abfive
debts may and shall be paid out to him, her, or them
Fouttldy, That all that
respeeiively, free and uaburdened.
shall fall to the ^hare of the atbresaid instituted heirs of the
testatoriJ as inheritance from the estate of the survivor of
the testatora (and in caee and in so far as the said heirs may
have remained indebted to the survivor of the testators for
.
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surplus of debt above the inheritance from the first dying,
then after deduction of such debts) shall be and remajn
" '''•
burdened with the entail of fidei-commissum. Fifthly, That
Not. 18.
if it should come to pass that one or more of the aforesaid
a. A. Aasaototba instituted h'eirs of the said testators is or are indebted to the
estate of the survivor of the testators in more than the
MoSari
June

14.

"^

{„;

amount

falling to his, her, or their share as inheritance
therefrom, in such case any such excess of debts above the
inheritance falling to the share of such heir or heirs shall be
remitted to him, her, or them; and such excess of debts
above inheritance shall not be allowed to be taken in the
computation of the inheritance of the respective heirs, and
the inheritance of the respective heirs shall be diminished
in proportion to the joint amount of the excess of debt
above inheritance. And the said testators nominated and
appointed as executors testamentary, administrators of the
estate, and guardians of the minor and fidei-commissary
heira, to wit : the testator, his wife the present testatrix,
together with the S. A, Association ; and the testatrix
nominated and appointed her husband, the present testator,
alone, as such executor, administrator, and guardian.
That the said Cornells Mostert, senior, died on the
15th December, 1862, when his widow and the said
Association took out letters of administration, and have
ever since acted as the executors and administrators under
the said will, the Association being the administering
executors and administrators.
That prior to the execution of the will, to wit, on the lllJi November, 1859>
the defendant passed the said mortgage bond in favour
of the said Corpelis Mostert, for £3,750, in paymept. of
the purchase money and on mortgage of defendant's farm
Valkenburg, by which said bond defendant's father, Sybrand,
Jacobus Mostert, senior, bound himself as surety and
co-principal debtor for the due payment of the said
sum of £3,750; and that after the death of the said
Corneiis Mostert, the said Association, iu traming the liquiddation account of his said estate, included amongst other
assets of the said estate the said mortgage bond of £3,750
sterling.
That thereafter, to \f\t, on the 6th October, 1864,
the said Association, by two of their directors, William Smith
and Johannes Tobias Jurgens, without the knowledge or
consent of the said defendant, privately sold and transferred,
or purported to sell aiid transfer, in their one capacity as
the said administering executors of the said estate, to themselves, in their other capacity as such Association, on their
own behalf and for value received, the said mortgage bond,
of which they thereupon claimed to be the lawful holders in
their own right. I'hat the Association, as such administering
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executora as aforesaid,

have prepared and rendered eight

several accouats of their admiuistration of the estate ; but
that the liquidation account of the said estate has not yet
b.een closed ; and that the several instalments or sums from

time to tim6 awarded to the defendant's wife out of her S,
father's estate, as one of his heirs, amount'-altogether, exclusive of the prelogacy of £300, to the sum of £660 Is. 3d.,
up to 3rd March,. 1866, when the last of the said accounts
was rendered, which sum of £660 Is. 3d. does not represent
the whole of her paternal inheritance.
That no part of his
said wife's prelegacy or inheritance has been paid to him, the
same having been carried by the said Association to account
of the debt due for capital and interest under the said mortgage bond. That by payments made to the Association by
defendant's father, Sybrand Jacobus Mostert, senior, as
surety under the said bond, and by the credits aforesaid, the
'original capital of the said bond has been reduced to the sum
of £3,008 93. 8d., but that defendant, who has greatly
suffered from the late bad seasons, recently fell into arrea;
with his intecest, and being unable to pay the same, the
Association sued him on the 27th Novemberj 1867, for the
sum of £361, being two years' interest due (less the sum of
£59 i9s. lOd., being a further instalment, as aforesaid, of
the said inheritance accruing due since the 3rd March, 1866),
and £43 4s. for premiums of insurance paid by. the Association on the buildings of the said farm Valkenberg.
That
the Association having on the. 15tn N'avember, 1867, obtained
judgment by virtue of a power of attorney to confess judg~
inent given by the defendant to one Ferns Smuts, who was
at that time in the service of the attorneys of the said Association for the said sum of £361, proceeded to place defendant's estate under sequestration, and that the said estate was
finally adjudicated as insolvent on the 28th November, 1867.
That at the time of such judgment and adjudication he was
under an entire misconception of his rights under the said
wil^and of the facts on which the said rights were founded,
and in total ignorance of the fact that tb^ purchase of the
said bond by the said Association was a po^ere private bargain,
and not a purchase at a public auction. That the said mortgage bond and interest accruing thereon, for the payment of
which the plaintiff -now sues the defendant, did, at the time^
of the death of the said Cornells Mostert, constitute a debt
due by defendant to the estate of the said Cornells Mostert
and that, according to the true meaning and intent of the
said will, neither tEe said executors nor any one deriving his
title from them as such executors can legally claim from the
said defendant payment of the said bond, or any part thereof.
Wherefore defendant j»:ayed that the said plaintiff's claim
may be rejected, with costs.
.
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And for a claim In reconventiyn defendant prayed that
the allegatioBa in hia second or special plea contained may
^" considered as herein again flatly stated and set fortK.
"
il'
And fiirtJipr said that, on or about Ine 6th Marchj 1868, he
Vov.it.
s.A..ju^ci»tion instituted an action in this honowrable Court against plaintiff
^^ ^'® ^^'^ eopaeity, to have the judgment and order of
Mostcw
sequ{3stration in the said plea mentioned set aside; and that
thereaftor, to witj on or about the 9th March, J869, the said
Court did declare that the judgment and order of seqaestration
were nuii and void, and did set them aside accordingly. That
after the said alleged jadgment and order of sequestration,
to wit, on or about the 3rd December, 1867^ the said plaintiff, in his said capacity, wrengfuUy and anlawfully caused to
be sold and otherwise disposed of the goods and chattels of
the said defendant, and appropriated the proceeds thereof to
the use of the said Aaeociation; and that by reason of the
said illegal Saie and by reason of the wrongful and urdawfal
acts on the part of the said plaintiff in his said oaj>aeity, the
said defendant had sustained damage to the amotuit of £1,000,
Wherefore
as by speciiJed account would more fully appear.
he prayed chat the said plaintiffj in bis said capacity, njight
be condemned to pay to him, the said defendant, the said
sum of :6'l,000 with costs.
Plainti/Fj In his replication, as to the first and second pleas,
joined issue. And for a further replioation to so much of
the second plea as averred in substance that according to the
true intent and meaning of the will of the said Corneljs
Mostert, deoeased, plaintiif in his said oapadity was not by
law entitled to elaira from defendant payment of the amount,
or of any part oi the amount, of the mortgage bond sued
upon id thiR action^ plaintiff" said (in case his aforesaid
replication be adjudged ineuffioieut, but not otherwise) that
the said mortgage bond is not a debt which, according to the
true intent and n»eaning of the said will, comes under the
clavises or provisions of the said will in the said plea s«t
First, Because the said defendant is not by the said
forth.
wUI instituted an heir of the said Cornelia Mostert, but is
only referred to therein as the epouse of one of the instituted
heirs.
Secondly, Because if tiie said defendant be in law an
institut(«l heir of tlie said Cornelia Mostert, yet, by llie
mortgage bond now sued upon, it appears that the said
Cornells Mosteft sold the farm by the said bond hypothecated to the said defendant, and tooi, for securing the purchaao
amount of the eaid farm, the mortgage of the said farm, as
also the surctysfaip of a solvent snrety, namely, Sybrand
Jaeobus Mostort, senior^ as in the said boud and
the second
plea set forth ; which mortgage and which sniretirshjp, it is
submitted, the said ComeHs Mostert cannot have intended to
Waive or give up in so far as they, or either of them, might
June
II
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Joro u.
be reqvured for supplying what mtouW remain after setting
,'1;
off against the. said eum of £3,760 sterling and intereet, the
paternal inheritance of the eaifl defendant'a wife.
Thirdly,
JJ»oV. is.
Becaiise at the time of the making of the will, and at the
time of the death of Cornelia Mosterfc, certain of his children s. a. AMedaiii
inBtituted vs lieirs were insol v-eiU, namely, Cornells Moatert,
Mt^an.
junior, Maria Cornelia Mostert, married to Jan Frederick
van Reenen, Adriaan Syhrand Moatert, and Johannes
Adriajin Mostert, wlticb children were indebted to ti»3 said
Cornelis Mostert in divers large auma of money, not secured
by mortgage, pledge, or euretyshlp. And because tiie true
intent and meaning of the said will waa merely to remit
and discharge whatever amount of wneecnred debts might
remain due »y any child instituted an heir aifter deduction of
the inheriliance aforesaid, and whatever amount might remain
due of a debt secured by mortgage or suretyship after the
excussion of euch securitiee, but not to release or discharge
each seenritLes taken by the said Cornelia Moetert and
;;

retained hy him till his death.
And for a further replication
said that
in

regard

defendant had, by hio
-to

aeoond plea, plaintiff
conduct and proceedinga

to the

own

plaintilTs claim in thie action, as also

by certain

judgments of this honourable Court, become, and now ie,
precluded and estopped from denying or questioning any part
of the aai<l claim,
For that the S.- A. Association, in their
capacity as the exccutora of Cornelis Mostert. deceased, prepared and rendered, aa in the defendant's second plea stated,
eight several and succesisive liquidation aceounts of the
estate o^' the said Cornells Moatert.
That tliose accounts
were so framed aa to show clearly and distinctly that the
said Elizabeth Jacob* Moatert, the eurTiving widow of the
eaid GornelJs Mostert, had, after she had become dueh widow
and was free frpm the marital power snd influence of the said
Corjielis Mostert, cejectetl all benefits inferred upon her by
the mutual will of her late husband and herself, and hod
elected to claim her half of the joint estate as her own free
property.
That due notice was given by the Association by
advertisiement in the OnvenwtenC Gazette to nil the heirs of
the deceased, and,araQDgat these heirs, to the deiendant, that
the said accounta respectively were framed, and that tliey
lay at the office of the Association, ready for inspection, and
that unless objected to within the space of fourteen days from
the date of such notice they would be considered as approved
of and be acted up<m by the Assoeialion as such executors.

That the defendaat did, to wit, ou or about the month of
July, 186'4, bug after he had full knoivledge of the contents
of the mutual will aforesaid, repair i^ the office of the Association, for the purpose of inapecling the firet of the said
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eigiit accountSj T^^liich first account waa then lying there for
inspection, and did then and there inapeot the same, and
became and was then if not before) fully aware that the
said account stated and showed that the said Elizabeth
Jacoba Mosteart had elected, as aforeadd, not to take under
ttie mutual will aforesaid, and not to be bound by its
provisions, and that he, the said defendant, had in consequence
been debited with the amount of his mortgage bond for
£3,750 sterling, together with interest thereon from the 16th
February, 1861, and that the joint estate of the deq-eaaed and
surviTing widow was credited with the said capital and
That afterwards, and after the inspection and
interest.
examination of the said account by defendant, and after

defendant had been furnished by the Associstion with an
extract from it, to wit, on the 24th March, 1865, he repaired
to the office of the Association and there produced a receipt,
in the handwriting of the said Cornells Mostert, which
purported to be a receipt for interest upon the bond aforesaid
up to the 16th July, 1862, and requested the Association to
amend the account by giving him credit for interest up to that
date.
That certain of the heirs of the estate objected to the
said receipt as not^ being genuine, and instructed the Association not to admit the same, which instructions having been
communicated to defendant, he withdrew hia claim upon it, and
agreed not to cla:im credit for the payment of any interest
later than up to the 16th February, 1861.
Whereupon,
seeing that this claim upon the alleged receipt was the only
matter or thing in the nature of an objection that was lodged
by defendant, or by any of the heirs, against the said account,
the Association treated the account as unobjected to, and
paid out to certain of the heirs the inheritances awarded to
them by it, and gave credit to defendant for his inheritance
as so much money paid off by him from the bond and interest
by him due and owing. That although defendant had full
notice and knowledge of each of the other several accounts
successively framed by the Association, he made no objection
to any of the'same ; whereupon the Association paid out to
the heirs -the several sums by such accounts successively
awarded as their, inheritances, and it duly credited to
defendant the sums from time to time awarded to him as
such heir. That the Association, having, as executors, given
credit to the joint estate for the whole sum of £3,7dO, the
capital of the bond aforesaid, and for the interest thereon
from the 16th February, 1861, till the date of the first of
the eight accounts aforesaid, and having settled with the
surviving widow and the heira of the deceased, out of the
capital stock or funds of the Association, the respective sums
coming to them on foot of the said first account, precisely as
.
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Aeeociatlon had already received in full from defendant
and interest, did, as it lawfully might, cede,
in its capacity as executors of the deceased and agents of the
surviving, spouse, the said bond, with interest from the 16th
February, 1861, to the same Association in its own right; s
whereby it became in its own right the creditor of defendant
for the said capital and interest.
That defendant became,
not later than the latter end of 1865, fully cognizant of the
fact that said cession had been made and that the Association
had become and was the lawful holder of the said bond, and was
very frequently applied to by the Association, as such holders,
for payment of interest thereupon.
That defendant having
allowed the interest due upon the bond to fall largely into
arrear, the
Association was compelled to summon him
if t}ie

the said capital

honourable Court for such interest,
together with certain premiums of fire assurance paid by the
Association for his account, amounting together to the sura
of £344 48. 2d. ; whereupon the Court granted final judgment for the said sum, with costs of suit, on the 15th
November, 1867, the defendant having, by his power of
And the matters of this
attorney, confessed the said debt.
replication the plaintiff was ready to verify.
Wherefore he
provisionally in this

submitted that the defendant was now estopped and precluded
from disputing or questioning the title of the Association
to
the said mortgage bond and his liability to pay the
same in the manner and form as by plaintiff's declaration
demanded.
And for a further replication to the said second plea (in
case the replications already pleaded
shall be adjudged
insufficient, and this honourable Court shall be of opinion
that the certain mortgage bond now in suit was and is one
of the debts contemplated by and coming within the true
intent and meaning of the mutual will in the said plea mentioned, and be further of opinion that defendant is not
precluded or estopped from now claiming all such rights or

fipm or under the said will as by law he might have
claimed in case ione of the matters ia the last preceding
replication took place), then the plaintiff, in his said capacity,
said, that the aforesaid Elisabeth Jacoba Mostert did, after
the death of her late husband, Cornelis Mostert, on or about
the 3rd January, 1863, reject all ihe benefits bestowed upon
her by the will of her husband, and did, as she was
benefits

claim and demand
which had been in
and herself, and did

lawfully and of right entitled to do,
her clear net half of the joint estate

community between her husband
and refuse to accept, as ])art or parcel of her said
halfj of any of the mortgage bonds of any of her children.
That the Association paid in cash, from and out of its capital

decline
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stock and funds, to tbo said widow the full half of tho
mortgage bond now sued upon, to wit, the i'ull half of the
capital sum of £3,750 and the Interest thereon fiom the
16th February, 1861, till date of payment; and plaintiff
submitted that, if this Court shall determine and adjudge
^^^^ *'"® effect of the will of Corneiis Mostert waa and is to
releftSe and discharge defendant from one half of the capital
sum secured by the eaid boud, and from all interest due and
unpaid upon the half of the oaptal eo discharged, less the
amount of the inheritance of defendant from and out of the
estate of the said Comelis Mostert,—yet that the $aid
Association, as such cessionary as in the last preceding
replication mentioned, was and is entitled, as claiming under
the said Elizabeth Jacoba Mostert, to demaud from defendant
payment of one half of the said capital sum, to wit £1,875,
witli interest thereon from the 16th February, 1861, the
latest date to which defendant had paid any interect on the
bond which sum of £1,875 remains due by defendant, after
;

deduction of the amount of his inheritance aforesaid from
the estate of Cornells Mostert and all just and fair allowThis the plaintiff was ready to verify.
ances whatsoever.
Wherefore he prayed judgment if defendant should, by reason
of anything in his second plea alleged, be discharged from
the payment to the Association of at least the said sum of
^1,875, with interest thereon from the 16th Pebruaiy, 1861.

To defendant's claim in reconvention, plaintiff pleaded the
general issue.
And for a further plea to the claim (in case
the plea aforesaid be adjudged insufficient) plaintiff said that
the Association, being unable to obtain from defendant
payment of the sum of £344 4s. 2d., for which it had
recovered judgment of this Coutt on the 16th November,
1867, acting bonujide and without fraud, caused proceedings
to be duly had and taken for placing his estate under
sequestration as insolvent, in consequence or in the course
of which proceedings, an order of one of the Judges of this
Court, bearing date tbo 20th November, 1867 ; whereupon
the Association took out a process of this Court, bearing date
the 22nd November, 1867, summoning defendant to appear
on the 28 th Kovember, 1867, to show cause why his estate
should not be adjudged to be sequestrated for the benefit of
his creditors.
That the said process was duly served upon
defendant, in person, but that he did not appear as required;
whereupon the Court adjudged that his estate should be
eequestrated as insolvent.
And plaintiff ftirttier said, that
the acts, matters, and tbipes by defendant in his claim in
reeonvontion complained
took place after the judgment
of this honourable Court adjudicating the sequestration of

m
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defendant's estate, and whilst the said jurlguietit was in full
and not recalled, superseded, or set aside ; and that the
aaid acts, matters, and things were all done in due and
ordinary coarse of \&\7_,hon&jide and without fraud.
And
this the plaintiff was ready to verify.
Wherefore he prayed
judgment, if defendant should have or make his baid claim in
reconvention.
Defendant rejoined generally.

jum

It

was arranged to take the argument

first

on the conven-

the reconventional claijn for the present.
After evidence, the chief points of which are recited
in tTie judgments below,
i^rter,£or plaintiff {^ with him Buclianan ).
The three lefldiag propositions by plaintiff are the following:
1, That according to the true conatniction of tlie
mntual will of Mostert, sen., and wife, the bond now sought
to be recovered was net such a '' debt" as was to be com-

tional claim reaerying

pensated or act off against defendant's inheritance.

2.

That

even supposing It to be such a debt, the defendant has, by
his acquiescence and by allowing the Aesociatiou to make
its position worse by paying cut the estate to the interested
persons, estopped himself from the present remedy.
3. That
the surviving widow was by law entitled to reject and
repudiate the benefits by mutual will, and to claim her half
of the joint estate, in which would be inolnded half of the
bond now in suit, inasmuch as a surviving widow in not
bound by any will made by her in conjunction with her
husband, unless, after she is freed from tiie marital power,
she accepts benefits under such mutual will, and so estops
As to the Jirst point
herself from acting contrary thereto.
Extrinsic evidence is admissible, not to explain the language
of the will, bat to show the *• surroundmg circumstances" of
the testator. ( Wigram on Esolr. .Evidence as lo fVills, 4tk edit.,
Now, what was the nature of the estate
pp. 73, So, 185.)
which, it is said, was compensated as a debt 'f Jt was a farm
sold at public auction during the testator's life, bought by
defendant from testator, and a hustint/.Lrief, a special mortgage
of the estate, executed by defendant in favour of the testator,
who further requirecl the security of the father of defendant,
This could
as & solvent surely, for the amount of the bond.not be an ordinary debt, which the testator could have meant
to surrender without, at all events, a special declaration in
Aa
his will of his wish to make this particular release.
another index of the " surrounding circumstances " of the
testator,
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From this statement it appears that, Cornells
Mostert, one of defendant's brothtsrs, owed ^61^00 ; Fredrilc,
another brother, nil; Bernard and Meintjes, sons-in-law,
nil; and Tobias, another brother, £100.
So that the debts
being unequal, and in some cases nothing at all, defendant
would benefit to tbe large amount of this bond to the preThere is the fact, also, that
judice of the other heirs.
the testator claimed interest regularly up to the tim^ of his
death, and grumbled at its non-punctual payment by defenwriting.

Counsel produced " Paper No 2," snowing that if the
dant.
testator had really regarded this bond as such a " debt " he
would have reduced the whole joint estate to £2,600. "Paper
No. 3 " shows the effect on the joint estate of the principle for
which plaintiffs contend^ viz., that debts well secured by
bond and sureties were to be retained as debts of the joint
estate, which would thus be raised from £2,600 to £11,467,
giving to each spouse £5,978. At to the second point : First
as to the cession of the bond by the Association as executor^^
The Association had no
to themselves as an institution.
personal interest in the matter, but acted on what has been
proved to be the general custom of colonial executorial
Where there are good estate-bonds and many heirs
boards.
to pay, they discount the bonds for full value and pay out
the amount of the heirs' claims, just as if the bond-debtor
had paid in full and the Association, by a fresh transacThe defendant had clear
tlon, had lent it to him again.
notice, and stood by without objection, leading the Association thus to pay out moneys which, had he raised
timely objection, they would not have paid out; and after
their situation has been altered by his remissness, it is not
competent foi^him now to rip up transactions and set aside
As specif grounds of acquiescence;
past proceedings.
Within a few days after the testator's death the will was
read in the presence of defendant, and in the presence, also,
g£ Mr. Attorney Meintjes, a co-heir. Van B,eenen, another

copy of tne will, took it to Meintjes for his
and received for answer, according to the evidence
of the present defendant, " that there was something to be
gained^" In June, 1864, the first distribution account of
the estate was advertised in the Gazette by the Association,
and was inspected at its office by the defendant^ who called
co-ieir, got a

opinion,

specially for the purpose.
On the face of that account he
saw that the entire capital of the bond and the interest due
was charged.
made no objection, except one, that he
was not in that account credited with a sum of £250, being
,

He

which he alleged he had paid in addition
which he was credited. This is a proof
examination of the account at that date. Seven other

for a year's interest

to the interest with

of his

—
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manner, and the
jano it.
" ]|defendant further obtained an extract of iiccount showing
" ''•
the position in which he stood to the estate,
payment of
£1,166 is made by defendant's father on account of his
k^. is.'
surety obligation, and credited in the first account. Then the s. a, juTToiation
defendant's conduct during the proceedings against him for
Horton
provisional sentence on this bond forms another ground of
acquiescence. He confessed judgment. The Court has decided
that, from irregularity, the judgment then confessed to could
not found res judicata. (^Ante Reports, 1868, p. 286.) But the
question of the defendant's acquiescence is not affected by
The provisional and final orders for compulthat decision.
sory sequestration, on the judgment, were allowed by
The rusticity of defendant
defendant to go by default.
cannot excuse him in his acquiescence. (Leyser's Medit. ad
Pand., Specimen 28&. Sect. 5, inprincip, " Rusticus erat," &c.)
As to the third point : When are mutual wills revocable by
The general principle of law is that
either of the spouses ?
every testator must retain the power of revocation as long as
life lasts, and this power can neither be destroyed by oath or
The only case in which this power
pact of non-irevocation.
is taken away is where, on the death of the first dying, the
survivor accepts benefits under the mutual will at a time
when, by death, the community existing during marriage has
been severed, and the survivor reserves the power of sole
testation.
All the cases decided in this Court (Nesthling vs.
Neethling, Reports, 1868, />, 317 ; Brits vs. Brits, do. 312;
Oosthuysen vs. Oosthuysen, do. 51) were cases of acceptance
of benefit by the survivor. (Grotius' Intr. to Dutch Jurispr.,
Uerbert's' Transt, p. 123; Van Leetaoen Censura Forens.,
Where two persons have made a joint will, even
3, 11, 7.)
during life either miay recede therefrom without the knowledge or consent of the other. ( Van der Kees., TA, 298. Vid&
in original or the 2nd Ed., 186S, of Loren£s translation.)
This has been objected to by some doctors as a breach of
faith and morals, but Leyser, Med. ad Sand., Sp. 43, confirms
Van der Kees., and quotes the answer given to the objection

distribution accounts are published in like

A

by Carpzomus ( P. 3 C, 7, Def. 21), "alteram sibi imputare
debere quod testamentum reciprocum elegerit nee. lege nee
conditione expresse adjecta

sibi

suisque prospexerit,

cum

omnes ultimas voluntates obnexias esse mutation!. Impostor ecrte non est qui jure sibi a Icgibus concesso
utitur."
As to the aurvivor's power of revocation on rejection of benefits tinder the wiU he cited Boel ad Loen., Cos.
iS7,pp. 778-819; Oosthuysen vs. Oosthuysen, judgment of
Bell, J.
" The present case seems
{^Reports, 1868, p. 60)
to me," &c. ; V. d. Linden, p. 129 (n. 6); Voet, 28, 3, 10,
ywfl vero ; 28, 3, 11 detiique ; Dutch Consultations, 2, 273,
scire debuisset

—

—
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founded on by Voet,2d, 4,63; Oostktiyseri vs. Oosthut/sen,
" It is clear," &c. In
pp. 67-68
11.
" ^^'
the prosent case there is no consolidation or testing one on
Not.
the goods of the other, but merely a common testamentary
8. A, ATI7<:iaiion intent with respect to a particular portion of the estate, viz,:
°^®*' ^^^^ half of the debts. ( Voet, 23,4,63, sedpotius. Huher's
Mq'stert.
Frmledtions, 28, 3, 4.) Then, again, roach depends npou the
question of sex, whether it is the husWsd who sur?ives op
mutual will by husband and wife cannot bind
the wife.
the wife after the dissolution of the tnivrriace, when she
becomp.s_f^« sole, and entitled to exereise her inberent rights,
provided she does nothing when she has thus become a free
woman which shows an adoption of a will made, presumably,
under marital influence or coercion. The woman is a minor,
and entitled to relief against^ contract with her hasband
during marriage. ( Beucher'.^ Frisian Dec. by Kok, ch. 182,
p. 214; Scarry vs^ Scorey, Men., Vol. 1, p. 23i,) The
English case of Dufour vs. Perreira., 1 Dick. 419 (cited in
Williams on Exo7$,, 5 JEct, 109), was a case of acceptance of
benefits, as Is clear from Walpole vs. Auford, 3 Ves. 416. The
taking out of letters of Administration by the widow in this
case was not an adoption of the will, nor was her receipt of
commission, that being in reality on her own balil He
finally cited Slory's Equity Jurisprudence, p. I/)97, and
remarked generally on the impolicy and danger of fettering
surviving widows who had during marriage acted from weakness., ignorance, or coercion, and depriving them of the
j..,.(-i4.

judgment of Connor, J.

'„

—

16.'

A

benefit of the wholesome general rule "lacultas teatandi
atnbulatoria est usque ad extremuro vitie exitum."
De Villiers for defendant, .^s to thejirst point : Argued
that the effect of the " extrinsic evidence " of the witnesses
in this cage showed the expessed intention of the testator to
benefit defendant largely.
As (o the second point: Thongli
present at the reading of" the wilt, defendant really did not
understand its provisions there or at any time until explained
to him by a friend j Mr. Bergh, after defendant's compulsory
sequestration.
Defendant's position towards the Association
was this, that it was ti public body, of which his father had
been a raombcr, and in the integrity of which he, as an
ignorant farmer, fully trusted.
The Assi.iciation btood in a
fiduciary relation to defendant, as executor, and defendant
had, as against them, all the remedies to which he was thusentitled. He read portions of the joint will reciting the aspression of the testator's good feith in the Association, and nominating them as guardians of the testa tor's minor and fidei-commissary heirs. But in order to show barring by acquiesconce,
plaintiffs mu:5t go further, and prove that the defendant knew
his rights when he so acquiesced. (Fox vs. Maeraitk, White
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and Tud., Leading Cases

73

in Eg-., p.

;

Leicin on Trusts, 5th

June

At no time did the defendant si<p any of the estate
As to the third point, he cited the
distribution accounts.
Ed., 659.)

Cms. For. {Ubi contra cit) to show th^t the form of expreswas in the disjnnctive " hereditate adita atU rfelicto
commodo percepto;" and the dictnm of Connor, J., in

sion

Oosthuysen u». OosthityseniRep., 1868, p. 61), to the effect that
not an essential. He argued that the taking of
the commission was a benefit taken by the survivor.
mutual will is a contract between the parties to it, and
husband and wife can contract during coverture, provided
they do not donate. ( Voet, 23, 2, 63.) Ll Scorey vs. Scorey,
cited contra, there was no mntuaility.
He quoted Dufour
and Perreira and Walpole vs. Auford {Ubi contra cit.')
June 23. As to the defendant's non-acqttiescence and the
effect of the fiduciary relationship between defendant and
the Association, he cited Bacon's Ahridgment, Tit. Legacies,
7th Ed., p. 192 ; Farrington vs. Knightly, 1 Feere Wms,,pp.
adiation -was

A

—

644 and 553

DagUy

vs.

;

Wynd vs.

Jekgl and Another-,

Stolferry, do. p.

285

;

1

do,,

Po^ey and Reay,

575

;

do. p.

Lewin on Trusts., 5th Ed., p. 492 ; 1 Roper on Legapp^ 769 and 771 ; Lee w. Brown, 4 Ves.., 362.
Porter, in reply, cited, Voet., 2, 4, 16, " Et si quis, Streat~
Tudor's Lead. Cas.
Jield vs.
Streatfield, 1 H'hite and
in Eq., p. 249, notes ; Dillon r?, Parker, 1 Swans., 359 and
381, Stoans, note, and Wake vs. Wake, 1, Ves. Jun, 335.
354

;

cies,

Cur. adv vult.

—

The majority of the Court
Postea (November 16).
(Bell, C. J., and Fitzpaxeick, J. ; Dentsskn, J., dis.)
gave judgment for defendant, witii costs, on the convenuonai
claim ; the reconveotional claim to stMid over for separate
hearing.

FiTZPATRiCK,
bond brought

J-, said

:

This

is

an action of debt on a

acting, execirtora of the late Cornelia
African Association for the Adminis-

by the

Mostert—the South
tration and Settlement of

—

against the defendant,
Estittes
the recovery ot the sura of £3,750.
The defendant pleada that he has been released from this
obligation by the terms of the mutual will of Cornells
Mostert, deceased, and his surviving wife, and he claims
damages in reconvention, the discussion of which latter
To this plea the plaintiffs
question has been reserved.
reply first, generally ; secondly, that this bond is noi such
a debt as was contemplated by the will ; thirdly, that defendant acquiesced in the repudiation of the will by the widow

Sybrand Mostert,

—

foi

s.

14.

:
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of Comclis Mostert ; fourthly, that the defendant is, at all
events, liable for half the amount of the bond, the share of the
I
Bunriving spouse, who has repudiated the ibutual will. There
fjKm. 16.
is little controversy about the facts in the case, and they are
extreme.
A. AsseciMm simple
in the
Many years since, Cornelia
Mostert -and Elizabeth Jacoba Mostert were married in
Mosiert.
community of property. On the Slst of August, I860, they
executed their last will and testament, the will now in issue.
On the 15th December, 1862, Comelis Mostert died. The
surviving spouse, his widow, in conjunction with her coexecutors,
the present plaintiffs, took out letters of
administration.
On the 2l8t January, 1863, the surviving
apouse addressed the following letter to her co-executors
June H.
\b'.

•>

fi.

"Cape Town, Jamiary
"

To

21, 1863.

the Board of Directors of tlie South African Assooiation for the
Administration and Settlement of Estates, Capa Tcvrn.

—

"Gbntlbmen, With reference to. the will of my late husband, Mr. C.
Mostert, senior, I hereby declare that I do not accept the prelegacy made
to me of the garden or estate called Welgedaan, sitnated at the upper
end of St. JohnVstreet, with ail the movable propertyj trinkets, and
cattle which are therein, and requejst you to sell the same publicly, for
account of the estate, in the month of Mai-ch. I shall supply you with a
list of articles which I wish to keep out for myself.
"With respect to the piece of land, witli the buildings ther'eon, sitnated
in Breda-street, now occupied Mr. J. J. Meintjee, I desire that the same
be without delay transferred to my daughter, Jacoba Anna Mostert,
married without community of property to the said Meintjes; to wlionii
the same was soldby
late husband, for £1,.';00 when a uiortga^o
bond must be passed by my said daughter for the full amount of the purchase money, £1,500, bearing interest from
in favour of tlie estate of
my late husband.
"All the expenses of this transfer, and of the mortgage bond to bo
passed by my daughter, also transfer dues, expenses of diagram, and all
other expenses in connection with the said transfer and mortgage 'bond,
must be paid out of the estate of my husband.
" With r^ard to the different shares in, companies which have been
found in the estate, and are set forth on the inventory, it is my desire
that the same be sold as advantageously as possible for the estate, with
the exception, however, of "one share in your Association, with regard to
which my desire is that the same may be taken over 'by my son, Jan
Frederick Mostert. at the value now set upon 'it in the books, without any
premium ; and as it will be necessary to take the.opinion of the members
of the Association upon this subject, I request you will employ youi-

my

.

influence to

have

this

my wish gratified.
"Iam,&c.,

"Wid.

On

C.

MosTBET (born Lonw)."

the 28th of August, 1863, she executed the following

document:
"I, the undersigned, Elizabeth Jacoba Louw, widow of the late Mr.
Gornefis Mostert, senior, in my capacity as co-executrix testamentary
with the South African Association, &o., of my aforesaid husband,
Cornells Mostert, senior, do hereby declare to ratify and appi'ove of
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ererything which has already been done and performed by the said
j^aa m.
Association in the administration of the estate of the said Cornelia
„ isl
>•
Mostert, senior, and which shall hereafter be done and performed; and
[j" 22.'
also hereby to grant fiill power and authority to the said Association, in
1^N<"^their own name, and also (as acting for me) in
name, to make
transfer and conveyance to the respective purchasers of immovable pro- g a. Association
'
periy from said estate, and such transfer shall be considered by me as
»».
Mostett.
having been made with my concurrence and knowledge, under obligation
of my person and property, according to law.

my

'

'•

E. MoSTBBT.

"Cape Town, 28th August, 1863."

And on

the 18th of September, 1863, she addressed the

following letter to her co-executors, repudiating for the first
time the mutual will of herself and her late husband :

"Cape Town, 18th September, 1863.

"To

the Board of Directors of the South African Association for
the Administration and Settlement of Estates, Cape Town.

Gentiembs,

—

^I have resolved to claim only the net half of the joint
of my late husband and myself, and which, by virtue of the
conmiunity of property which has existed between us, belongs to me by
law, and to forego aU legacies, and also the child's portion, bequeathed to
*'

estate

me by my late husband.
"I now kindly request

you, as the administrating executors of the said
the same as sijeedily as possible, and to pay me the
half share due to me in cash, as I am not inclined to take in payment any

estate, to liquidate

bonds due by

my

children.

" I am, &c.,

" E. MOSTEBT."
is —Was

the surviving
The real question in issue then
spouse, being the widow, at libefty to repudiate this mutual
will, or is she bound by it ?
It unquestionably is a case 5f
great importance, not so much from the amount of property
involved in the issue, although that is considerable, as from
the novelty of the legal question raised, and the widespread
influence which its decision must have upon the society and
domestic relations of the Colony as afifected by mutual wills.
It is the first case in which the distinct question has been
raised, whether a mutual will made by spouses is binding
upon the survivor, irrespective of adiation or reception of
benefits, no revocation or repudiation having taken place
during the lifetime of the deceased. Before discussing this
important question, however, there are two minor ones
arising out of the peculiar circumstances of this case which
it is necessary to dispose of.
In the first place, it is urged
on behalf of the plaintiffs thatj whether the surviving spouse
had or had not the right to repudiate the mutual will, the
defendant has acquiesced in her so doing, and is now estopSome evidence has
ped from disputing her right to do so.
been given in support of this position, and evidence has also
sr

2
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Mo'tert

been given and arguments urged to show that the plainti&
have not acted a proper part towards the defendant, looking

upon them as quasi trustees
legatees under the mutual

for

him an well
and that

will

;

as for the other
their secretary

also attempted to purchase the defendant's acquiescence b
This has been positively denied on oath
*^® ^^^^ ^^ £500.
by the secretary, although he admits that he once jocularly

said to the defendant,

sum would

satisfy

"You

are always grumbling.
^Vhat
defendant,
conversation to be so serious that
upon it, as was proved in the eviwere serious or jocular, I am disacquiescence of a character to bind

you ?

Would £500 ?" The

however, understood the
he consulted his friends
But whether it
dence.
tinctly of opinion that no
the defendant has at all been proved and I think It would
have been more satisfactory if this large company (the plaintiffs) had taken more care to make the defendant understand
;

how

his rights were affected by the repudiation of the mutual will on the part of the co-executrix, especially when
they now endeavour to bind him by an alleged acquiescence.
The second preliminary question raised is that this debt of
the defendant is not in reality a debt such as is referred to
in the clause of the mutual will under discussion in this case,
because the defendant's father is bound as surety with his
son, the defendant, for the payment of it.
I could not see
the force of this argument on the hearing of the case ; and
as it was not much pressed at the Bar I do not apprehend I
need dwell upon it. This brings me to the main, and, as I
said before, very important question at issue, namely, how
far a mutual will made by spouses, and unrevoked during
their joint lives, is binding per se upon the survivor.
I confess that it has been with great diffidence in myself that I
have approached the study and consideration of this impon;ant and novel question ; and although I have arriveel at a
definite and distinct opinion on the subject, I should feel
much greater distrust in that opinion than I do if what I
consider the approaches necessarily leading to it had not been
distinctly laid down by previous decisions of this Court.
In
Neethling vs. Neethling it has been decided that the wife
surviving having both adiated and enjoyed benefit under the
mutual will could not repudiate. In this case, adiation and
enjoyment of benefit under the will were both pleaded at the
Bar and alluded to in the judgment, but the Court by no
means appears to have grounded its judgment exclusively on
these circumstances. ' On the contrary, the then Chief
Justice, Sir John Wylde, in the course of his judgment,
says : " There is therefore a perfect mutuality of the conditions between the testator and testatrix, and if ever there
was 3 case in which the doctrine of contract should bind the
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of a mutual will, which has been
jane u.
" {|confirmed by the death of either, and under which the sur" ifvivor has taken the entire benefit of the whole joint estate,
the testatrix in this case affords a striking proof of the justice
wiV. It
and equity_ of applying such a principle." And the present s.A.Alwciation
"»•
Chief Justice, in his judgment in the same case, says : " It
would appear, therefore, that Van Leeuwen and Peckiue
considered in both cases that the instrument became a contract immediately on the occurrence of the death of the preThis is the view which occurred to myself at an
decessor.
early stage of the case, and I have neither heard from the
Bar nor found from the books anything to disturb it." Further on he says : " I can have no doubt, therefore, whatever
might have been the effect had there been no reciprocal
benefits and no adiation of them, that there having been both,
the mutual will was not revocable by the survivor." In
Oosthuysen vs. Oosthuysen, subsequently decided in this
Court, the language of the majority of the Judges before
whom it was argued appears distinctly to convey that they
arrived at their conclusions irrespective of the fact of adiation
parties to the conditions

'

The late Chief
or reception of benefits having taken place.
Justice, it is true, bases his judgment on adiation and the
enjoyment of benefits, and treats the question res judicata
The present Chief Justice uses
language in his judgment in this cage in which there is no
ambiguity.
He says " So soon as death had closed the
the
possibility of revocation by one of the testadoor against
tors, it closed the door against the power of revocation by
I have not gone into the
the other surviving testator.
question of adiation, because the evidence on this subject is
not altogether satisfactory; there is enough, however, to
confirm, and it was not necessary to support, the conclusions at which I have arrived." The judgment of Mr. .Justice
Connor is more lengthened and elaborate than that of either
of his colleagues, and perhaps it is not so easy to fix the exact
Still I think it is clear
grounds upon which it is founded.
that, according to his opinion and reasoning, the principle con
tended for by the plaintifis in the present case is untenable.
He first discusses the necessity of adiation. What is or was
" adiation?" And he concludes, after a very learned review of
the entire subject, both on principle and as affected by modem
legislation, that the entire system of adiation or non-adiation
He next
should be considered as one of the leges abrogatm.
discusses the question of the survivor being bound by the
mutual will, as by a contract which had been made complete
by the acceptance of benefits, under the mutual will, by the
survivor ; and this he disposes of by holding that there is a
manifest inconsistency in saying that a mutual will is a
in Neethling vs. Neethling.

:

a:

250
June u.

"
'•

Nov.

Ye.
"j^-

16'

B.A.iuI7ciatioD
Moltirt

contract " whlcli lias become sealed and enforceable by the
death of the epouse first dying, and yet also to hold that it
depends upon the voluntary act of the survivor, after the
other's death, whether or not he or she will be bound by this
the voluntary act being the adiation or noncontract,"
On this
adiation, or reception or non-reception, of benefits.
part of this learned judgment I may remark that the alleged
inconsistency would be so far removed by holding, as it is
contended for on the part of the defendant in this case, that
neither adiation nor reception of benefits is necessary to
make the contract binding. This, however, is not the only
difficulty which this learned Judge found in adopting the
principle of a contract, for he adds : " Surely then, again, it
would be an anomaly in the law of wills that the survivor
should live it may be for many years bound by a last will
and testament of his own, but one which is irrevocable by
him."
All these difficulties and anomalies, however, he
reconciles by holding the mutual will to be " an act inter
vivos, by which the survivor left himself without any devisable interest in a property which previously was his, and
which he could then have disposed of as he pleased." In a
subsequent part of his judgment he says : " The first part of
the mutual will, in respect of which tibis coming into force
by death happens, coimeys the property to legatees ; the
survivor's part of the mutual will becomes quoad that property, j^wncfas officio, the title has vested in the legatee, just
as it would under a single separate valid will.
The survivor
has the benefit of survivorship, but he has also its iaconveniences, and among the latter is this, that (at least if he
accepts the benefits) he has allowed the will of his wife
will then become unre vocable
to pass away the property
which once was his." In conclusion, after showing that the
evidence as to the reception of benefits by the survivor is
unsatisfactory, he gives judgment for the plaintiflFs, saying
" If I were to decide for defendant, I should have to decide
that a bequest, with consent, by one person of another's
property is not binding without some further act by that
other after the death of the testator, and that mere approval
then is not a sufficient act for that purpose." Bearing in
mind, then, that in the three cases on the power of revocation of a mutual will by the surviving spouse which have
been decided in this Court, namely, Brits vs. Brits, Neethlii^g
vs. Neethlingy and Opsthuysen vs. Oostkuysen, the power of
revocation by the survivor is denied each time under varying
circumstances ; that in each succeeding case the language
of the Judges becomes more comprehensive and elastic, so
to speak, and having before me the solemn language in

—

—

—

—

—

which the counsel for the

plaintiffs

in

Oostkuysen

vs.

Oost-
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kuysen raised the very question which we have to-day to
decide,--coiinsel for plaintiffs in that case being reported to
have said : " But it is a question which may arise in the
present case, and is well worthy of consideration, whether
adiation is essential, although it may be usual, or whether
the contract contained in the mutual will is not completed
by the first dying ; and by the fact that the survivor has
allowed the deceased to die without notice of an intention to
ohange that contract," taking, I say, all these circumstances
and the language of the learned Judges, which I have
quoted, into consideration, I apprehend that 1 should be
justified in holdiDg this question, although not technically

—

to have been substantially decided by this
Court ; and that, if my own mind were in doubt^ I should
be bound to follow that decision. As, however, after careful and anxious consideration of the very able arguments
addressed to the Gourt, I have arrived at a conclusion, T
will now shortly state it, and the reasoning by which I
The grounds upon which-it is
believe it to be supported.
contended that a mutual wiU cannot become binding upon
the surviving spouse, being a widow, upon the decease of
the first dying are threefold. First, because until death every
one has the power to make or change his will as he thinks
fit; secondly, because husband and wife cannot contract;
thirdly, because, even if they could contract, the wife being
the survivor, she cannot be bound, because she must be
presumed to have acted under the coercion of her husband.
As far as English law is concerned, I apprehend two authorities which I shall quote will be deemed sufficient to dispose
of these three positions.
In Williams on Executors, -p. 9,
ml. 1, Zrd edition, I find this passage " It is also a peculiar
property in a will, as it will hereafter more fully appear,
that by its natiure it is in all cases a revocable instrument,
even should it in terms be made unrevocable." "Another
essential difference between a will and a deed is, that there
cannot be a joint or mutual will; an instrument of such a
nature is unknown to the testamentary law of this countrjr."
At page 90, same volume, after repeating that a will is,
in all cases whatever, a revocable instrument, ambulatory
until the death of the testator, the same author adds : " It
has been already stated that a mutual and conjoint will is
unknown to the testamentary law of this country. One
ground of objection to such an instrument as testamentary
is its irrevocability.
Howeverj such a will may, it should
seem, be enforced in equity as a compact. In Dufour vs.
Ferreira, Mrs. Camilla Kanier, the wife of Mr. Kanier, being
entitled to a legacy under the will of her aunt, she and
her husband agreed to make a mutual will, which they did,
res judicata,
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and both executed it The husband died, the wife proved
his will, and afterwards made another will ; and the question
Ye]
" i^was, whether it was in the power of the wife to revoke the
" Consider
said
Kov. le!
.
.
mutual will." Lord Camden
.
A Aviation how far the mutual will is binding, and whether the accepting
^^ *^® legacies under it by the survivor is not a confirmation
Mostiit
of it. I am of opinion it is. It might have been revoked
hy both jointly; it might have been revoked separately,
provided the party intending it had given notice to the other
party of such revocation. But I cannot be of opinion that
either of them could during their joint lives do it, or that
after the death of either it could be done by the survivor by
June u.

"

C

.

.

another wUl. It is a contract between the parties, which
The first that
cannot be rescinded but by the consent of both.
dies carries his part of the contract into execution.
Will this
Court afterwards permit the other to break the contraet?
The defendant, Camilla Ranier, hath taken
Certainly not.
the benefit of the bequest in her favour by the mutual will,
and hath proved it as such ; she had thereby confirmed it
and therefore I am of opinion the last will of the wife, so
far as it breaks in upon the mutual will, is void." I cite this
judgment from Williams on Executors, vol, I, p. 90, 3rd
edition, where, after reviewing Dufour and Perreira, and also
the case of Walpole and Lord Auford, which followed it, that
eminent authority says, " So that it leaves the principle of
Lord Camden's decision in Dufour and Perreira wholly
unshaken." I do not fail to perceive that in this judgment
of Lord Camden the circumstances of the surviving wife
having proved the mutual will as such, and enjoyed benefits
under it, are stated. But 1 am of opinion that they are so
stated merely as incidents to the particular case, and not
essential component parts of an abstract legal dogma, or any
portion of the principle upon which the case was decided,
jiamely, that the mutual will was a contract which, on the
death of either, became binding on the onrvivor, even though
that survivor were the wife, and that the contract had been
entered into during coverture. I think I am fortified in this
opinion by the fact that the eminent text-writer to whom I
have referred, in stating the case makes no reference to the
reception of benefits, although he does to the proving of the
mutual will by the wife, an act, I may remark, one analogjous to which has been done in the case now before us.
The strict principle, then, as to a will being ambulatory until
the death of the testator does not apply in England to a joint
or mutual will, neither does it in this country, as it is admitted
that the reception of benefits will destroy it.
So also as to
contracts between husband and wife.
Voet, 23, 2, 43, as well
as Lord Caraden, holds that they can contract; and that the

—
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viiie, being tks survivor, is not released from the contract by
reason of her coverture has been decided in Neethling and
Neethling in this Court, as well as in Dufour and Perreira,
Scorey and Seorey, Menzies' Beports, page 234, is cited as an
But, notwithstanding my respect for
anthority against this.
the learned Judges who decided that case, I cannot consider
It was not a case of mutual
it an authority on this question.
will ; and the arguments which were urged on the Court for
declaring the wife not bound were so various, and the judg-

ment of the Court, as reported, is so concise, that it is not
clear, to me at least, what were the grounds upon which that
judgment was founded. Then, as to the Roman-Dutch law
authorities, it is admitted that no direct positive authority
can be produced to the effect that a surviving spouse can
without reception of benefits repudiate the mutual will, by
which he or she, with the predeceased, by mutual consent,

But neither, in my opinion, can
auch an authority be produced, that, for the maintenance of
such a will, reception of benefits after the death of the predeceased is essentiaL I say reception of benefits after death of
the predeceased, becanse I consider the irrevocability, established by his death, of the predecessor's part of the mutual will
which had been made to suit the views and wishes of the survivor, is a distinct benefit to that survivor. The utmost that is
laid down by the authorities is, that the survivor, having
It must,
enjoyed the benefit, <iarinot revoke tuc mutual will.
however at the same time be admitted that the enjoyment of
benefits mns through all the decided cases and the opinions
of most of the text-writers and commontatora on this subject
of mutual wills. Bat I consider that it is mentioned, as in
Dufour and Ferreira, as an incident to the cases decided and
commented upon, not us an element or essential part of a
Grotius, 2, 15, 9, it is true, says: " If
principle laid down.
the predeceased spouse has bequeaUied any benefit to the
survivor, the sturvivor cannot, if he accepted such benefit,
revoke or alter the will of the deceased by disposing of his
And Van Leeuwen, in
other share in variance from it."
his Roman-Dutch Law, 3, 3, 8, says : " When spouses have
reciprocally benefited each other and thereby directed how
the goods of the common estate should devolve after the
deatb of the survivor of them, such survivor, having enjoyed
the benefit, cannot dispose of his other share by last will."
But in a work written subsequently, the same author
discusses the question more fully, and assigns his reasons for
the position he lays down. In his Censura Forensis, 3, 11, 7,
dispose of the joint estate.

he says : " If two spouses in a joint will reciprocally institute
each other heir under the condition that all the goods remainand B, the
ing at the death of the survivor shall be left to
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survivor, if he have adiated the estate of the first dying,
cannot aifterwarda dispose even of his own share in a manner
contrary to the mutual will, their estate having as it were
become consolidated, in which case only the free revocation of

testaments is prevented, because one has with the consent of
the other made a will of the goods of both and a part of
them, and that disposition which otherwise would he revocable
on the part of the testator passes into a contract on the part of
the one consentinff to it, and becomes irrevocable." Further on
he says : " This limitation must be confined to the case when
the one disposing of the goods of the other, by his consent,
or both disposing of the joint estate by consolidation, substitntion, Jidei~comniissum, or any other mode, institutes the
other heir or leaves him the usu&uct, in which case it is the
common opinion of the doctors that the other having adiated
the inheritance or enjoyed the benefit of what was left,
cannot, even for his share, alter the dispositions, because it
is considered as only one disposition made of the single joint
patrimony consolidated by mutual mixture ; and this mode of
making a testament is so common, especially between married
people, that it cannot in any way be considered as departing
from the law, provided it be certain that the one has disposed
of the other's goods, and that the other was instituted under
Now, my reading of these two passages ia
this condition."
that the phrase * quo ca&u solo " (in which case only)
this,
refers to the consolidation of the estates by mutcial testing
and reciprocal institution, &c., and not to the adiation of the
estate of the first dying, and that the reason and foundation
of the doctrine of irrevocability by the survivor in this casu
solo is to be found in what follows, after the quia, or because,
namely, that " it is considered as only one disposition irade
of the single joint patrimony consolidated.' In the first of
these passages there is not an allusion to enjoyment of
benefit, and still the author refers to Orotius, who introduces
that element, showing that he did not understand Grotius as
holding that to be an essential element.
In the same work
(3, 2, 16), speaking of mutual wills by persons not spouses, the
author states that they are revocable by each testator, "unless
by consolidation and mutual consent each shall have disposed of
the goods of the other, in which case, though it be revocable on the
part of the testator, yet on the part of his consentor it passes into
a contract, and becomes irrevocable, according to what PecMus
Thia is the passage in Peckius referred
lays down."
to (1, 42, 4): " Since I shall in another place inquire how in
the general case testaments are revocable, and what precautions must be observed, I shall postpone all these, and only
adduce that one statute against revocation when one of the
spouses with consent of the other alone makes a will of the
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goods of both, or a part of them, for the common benefit of
june u.
"
their children, for then the dispoeition, though revocable on
fg
"
the part of the testator, yet on the part of the spouse conBenting passes into a contract and becomes irrevocable."
Nov
Voet (23, 4, 63) says : " The will will not be revocable if the s. a. A^oiation
spouses acted together, testing the one upon the goods of the
uoat'eit.
other, and each gives to the other the power of so doing."
And " to this case alone," he says, the words of Grotius,
2, 15, 9, as to irrevocability, can apply, thereby treating the
acceptance of benefits as a nullity.
Lastly, Van der Keessel
surviving spouse who has made a joint
( Th. 283) says : "
will can make a different disposition from that in the joint
will, as regards that portion of the common property which
would devolve on his own heirs, unless both the spouses huM
by common consent made a disposition of the commoH property
or the share of the survivor."
Being of opinion, then, that
by the mutual will in this case the two spouses consolidated
their estates, and by mutual consent disposed of their joint
patrimony, instituting each other, and testing one upon the
other by mutual consent ; and seeing that the surviving
spouse proved this will, and with her co-execntors obtained
the administration of the joint estate in December, 1862;
that a month afterwards she declined to accept her prelegacy,
bat gave instructions as to the management and realization
of the estate ; that on the 28th of August following she
ratified all acts done or to be done by her co-executors, and
authorized them, as acting for her and in her name, to make
transfer of property, &c., &c. ; and that it was not until
September 18, 1862, she elected to take her free half and
repudiated the mutual will,
I consider that the due interpretation of the authorities is against the power of revocation
by this surviving spouse, and that judgment should be for
the defendant
And although it is with great anxiety and
a due sense of my responsibility that I have arrived at this
conclusion, I am the more satisfied with it, because I believe
of
it, if correct, to be consistent with the best interests
society,
^maintaining the honour, the honesty, and good
faith of spouses, by declaring the inviolability of engagements
made in life with the father or mother of your children,
whose eyes you have allowed to close in confiding trust that
solemn family arrangements made in life, and apparently
respected up to the hour of his or her death, should not then
be repudiated when he or she in the grave has no power to
repudiate or modify his or her part of the compact. One authority cited in favour of the opinion opposed to that which I
have expressed says that it was not only the law, but the daily
practice, for one spouse to deceive the other by revocation,
secretly during life and openly after the death of the pre-
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deceased. But he indignantly adds, " Has mores abominor,"
" Such practices I detest." And whatever opinion may be
entertained of his law, I apprehend there can be no question
as to the soundness of his morality.

8. A. AssociatiOD

Dentssen, J'j lia^JDg s'lMinarized the pleadings, said The
:

Moltsrt.

Cornelia Mostert, sen., and his wife,
Elizabeth Jacoba Mostert, were married in conmiunity of
property according to the laws and custom of this Colony.
He was the proprietor of the farm Valkenburg, not many
miles from Cape Town, where he had made a considerable
fortune ; but wishing to retire from active life, he sold the
farm to the defendant, then married to one of hia daughters.
All this took place before 1856. In that year the defendant
had to surrender his estate as insolvent, when the farm was
sold out of the insolvent estate, but purchased by the father
of the insolvent for the purpose of its being made over to
the defendant.
The insolvent being rehabilitated in 1858,
he again became the owner of the property, and in 1859
passed the mortgage bond, now the matter in dispute, his
father, S. J. Mostert, being surety for the payment of the
purchase amount. In August, 1860, CorneUs Mostert, sen.,
and his wife made a joint or mutual will, nominating and
appointing as joint and universal heirs the survivor, the
children of the marriage, and Uie grandchildren of a deceased
daughter, after having made certain prelegacies, severally
subject to certain conditions and stipulations set forth in
the pleadingsBy the will, the directors of the South
African Association for the Administration and Settlement
of Estates, the plaintiffs in this suit, were appointed executors, together with the widow if she survived, but only the
testator should he be the survivor.
On the 15th December, 1862, Cornelia Mostert, sen., the
testator, died, leaving his wife him surviving, who with the
plaintiffs took out letters of administration on the 23rd
December, 1862. About fourteen days after the death of
Mostert the will was read by the secretary to the directors, and at the late residence of the deceased, in the presence
of the widow and the other heirs under the will, one or two
being absent ; but the defendant was present during its reading.
No remarks were made during or immediately after
the reading of the will, no explanation was desired or offered
but after the meeting had broken up and the secretary had
left the house, it was said that the will was not intelligible, it
facts are as follows

:

C

being in high Dutch.
On the 21st January, 1863, the Widow Mostert wrote to
the directors that she did not accept of the prelegacy made
to her under the will, and on the 18th September, 1863, she
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again wrote, commuoicating to them that she had resolved
June 14.
to claim the net half of the estate of her late husband and
,"
[l;
'
herself, and which by virtue of the community of property
JJNov m.
belongs to her by law, also to forego all legacies and the
child's portion bequeathed to her by her late husband.
s. a. Aw^atiua
The secretary to the directors stated in his evidence that
Holtart.
be was aware of her intention to claim one half of the joint
estate shortly after the death of C. Mostert, before the letter
was received, and that although he had on a former occasion
expressed his belief that he had told the defendant so, he
was now satisfied that he did so. The defendant, in his
endence, said he thinks he was told by the secretary that
the widow was going to do so.
On the 14th June, 1864,
there appeared in the Government Gazette, published by
order of the plaintiffs, the following notice : " In the estate of
Cornells Mostert, 'sen.
provisional liqvidation and dis-

—A

account toill lie for the inspection of heirs and others
interested at the office of the plaintiffs for a period of fourteen
days, and if not objected to, the same will be considered as
approved, and acted upon."
After the publication of this
notice the defendant cajne to the office of the plaintiffs,
inspeotcd the accounts, and objected to the interest with
which he was charged upon the bond now in dispute, stating
that such interest had been paid to February, 1862, and not,
as alleged in the account, only to 1861,
He produced a
receipt purporting to be signed by
Mostert, sen., in support of his objection, and claimed that the account be amended
accoi-dingly.
The account was then explained to him,
according to the evidence of the accountant, item by item,
on the credit and debit side, and also the conditions and
stipulations of the will
The other parties interested in the
estate having objected to tiie claim of the defendant, a letter
was written to defendant by the attorneys of the plaintiffs,
18th December, 1865, informing him that the genuineness
of the proof produced by him was disputed, and that unless
he withdraw his claim or bring an action to establish it,
the plaintifl^ would be compelled to bring an action for a
Upon this the attorneys for
decree of perpetual silence.
tlie defendant, by letter of loth January, 1868, withdrew
the claim.
The reasons for doing so were explained by
Mr. Fairbridge.
Previous to this, however, namely, on the 6th October,
mu, the defendant had been furnished with an extract, being
an account as between himself and the plaintiffs, in which he
had, ao in the liquidation and distribution account of 5th
June, 1864, been charged with the full amount of the bond
now in dispute and the interest from 1861, besides which
the 2nd, 3rd, 4th, 5tb, and 6th accounts had been prepared
tribution
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and notified in the Government Gazette, notice of the 7th
account being given about a week after the letter of the defendant's^ttorneys was received, namely, on the 23rd January,
1866.
The 7th, Sth, and 9th accounts disposed of the
remainder of the property, being a very inconsiderable part
of the cstatc. The Sth account was notified on the 13th
March, 1866, and the 9th on the dlth February, 1868.
The objection made by the defendant, as above mentioned,
having been withdrawn, and no other objection having been
made, although defendant repeatedly came to the office, the
estate was liquidated and distributed, according to and in
terms of these accounts. As before stated, the defendant
was debited with the full amount due by him on capital and
interest upon the bond, and the widow was credited with the
half of the amount to be distributed.
The executors' commission was charged upon the joint estate, of which the
widow, as co-executrix, was allowed one half. On the 6th
October, 18 64-, the bond in question was ceded by the
executors to them in their individual capacity,
which I may here remark is quite in keeping with the
practice of that board and every other similar institution in
this Colony, as it was the practice also of the late Orphan
Chamber.
case came before the Court yesterday, in
which the same practice was observed without being objected
to, or even remarked upon.
There were submitted to the
Court several statements showing the application of different
principles in the distribution of the estate, and it appeared,
from the records put in, that judgment having been obtained
by the plaintiffs against the defendant upon a confession of
the defendant, a writ was executed upon that judgment, that
upon the return of nulla bona a provisional order of sequcBtration was granted,
and that the estate was on the 28th
November, 1867, by default of defendant, adjudicated as

plaintifiB as

A

—

—

by the Supreme Court. The Court, however, on
a subsequent occasion set aside these proceedings for the reasons stated in their judgment (see Buchanan's Reports, 1868,
According to the evidence of the widow of the late
p. 286.)
C. Mostert, a conversation took place a few days before her
husband's death between him and the father of the defendant,
insolvent

in

which reference was made to the arrears due by

the

defendant to the deceased upon the bond, when the father
of the defendant suggested the adoption of legal proceedings,
which the late Mostert refused to entertain ; but this conversation is denied by the father of the defendant, and other
witnesses prove that for several days before his death old
Mostert was speechless ; and from the evidence of the
defendant and other witnesses it is evident that the late
Mostert expressed himself in such terms as regards the
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defendant as not to leave a doubt that he did not intend to
deal with him (the defendant) in any exceptional way.
There was some evidence with reference to an offer of payment to the^ defendant of the sum of £500 if he would sign
the liquidation account of the estate.
The defendant positively swears it, but the secretary to the plaintiflfs, by whom
the offer is alleged to have been made, says he may have
done so in a jocular way, but not otherwise. The parties
advised by the defendant disagree as to the date, and don't
agree upon the purport of the conversation
one stating that
according to defendant £500 had been offered if he (the
defendant) would sign a document consenting that the
widow shall withdraw her will, which conversation, it was
stated, took place in 1864, while two others refer to it as
having taken place in 1866 or 1867^ and according to them
£500 had been offered if defendant would sign the liquidation

—

.

account.

Defendant also positively swears that only after his sequesNovember, 1867, did he become acquainted with
his rights under the provisions of the will of G. Mostert, sen.
He admits having procured for himself a copy of it three or
four years after it had been read to him, and that he had
consulted his brother-in-law, Mr. Attorney Meintjes, but he
had not taken any legal opinion, because he did not consider
there was anything of importance in it.
To the secretary of
the plaintiffs he had stated on more than one occasion that
he had not to pay any interest on the bond.
The bond, which was originally passed for £3,750, has been
tration in

sum of ;g2,946 19b. 7d., by a payment of
defendant's father as surety,
for which amount the defendant
passed a second mortgage bond, in fiivour of his father, upon
the farm Valkenburg,
and by the amount of legacy and
reduced to the

—

—

which defendant was credited in the account.
The accounts w«re kept open until the .question about the
interest objected to by defendant had been settled, after
which they were acted upon as approved by the plaintiffs.
Upon the above pleadings and facts several questions have
been raised, but, as three only have been argued, it may
fairly be presumed that the others have been abandoned, and
inheritance with

—

I shall not therefore refer to them.
The first is, that the
debt secured by the bond of November, 1859, is not such a
debt as the testators intended should be affected by the provision of their will.
I am at a loss to distinguish between
this debt and the other debts due by the heirs to the
estate
I believe that the testators over-estimated the value
of their assets, and that they never contemplated that the
provisions of their will would reduce the survivor to the state
which, if the will be fully carried out, must necesaarily
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follow ; but I 866 nothing in the will to satisfy me thai, in
the case of the defendant, there should be any difference ; on
the contrary, the evidence bears out the impression that.
having advanced large sums of money to the other children,
the testator intended that the defendant should eiijoy the
same benefit as the other children.
The second and more important question has reference to
the defendant's long acquiescence, and whether by hia con-

duct and proceedings he ie not now estopped from raising
any question as to his rights under the will. The objection
on the part of the delendant, that the will and account £ied
by the executors in the estate are in high Dutch, and therefore unintelligible, I wholly disregard, as unworthy of any
notice. The defend^mt understands the Dutch language ; and
although the intention of the testator may not have been
happily expressed, the fact of its having been so expressed in
my^opinion, render
pure and grammatical Dutch cannot,
it unintelligible to those who are in any way acquainted with
In the same way do I dismiss from my mind
that language.
any consideration of the alleged offer of £500 to obtain his
signature to the liquidation account, or as an inducement for
d^endant to consent to the widow withdrawing from the
will.
The practice at the office of the South African Association, not to require the signature of parties who do not
receive any payment under any liquidation and distribution
account, has been stated as a fact, and not disputed besides
which, no authority bad been received from the widow, or
given by the directors, to make any auch offer, and it is
unlikely that the secretary would have taken auch an
authority upon himself. And then the conversation, both as
to date and purport, between the defendant and his advisers
is so conflicting, that no doubt can exist that what was
intended as a joke was taken up by defendant as an offer by
his mother-in-law to him.
There is this other fact, that in
1863 the widow had already declined to accept any benefits
under the will, and had resolved to have her half of the joint

m
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—

estate,

which resolution was actually carried into

effect

by

the first liquidation and distribution account in June, 1864,
of which the defendant was furnished with an extract ; and
it was not likely, as the only objection made referred to the
interest charged upon the bond, which was subsequently
waived, not to the right of the widow to her half, that tius
offer would have been made to sanction an account, or to
allow her to receive one half of the estate, neither of which
was objected to by the defendant And in considering this
question, the facts, namely, no objection to the amount as
regards the net half allowed to the widow by that account,
the objection only as to the interest due by defendant, and
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to make a joint last will, which is called
a mutual testament ;" and GtoHus, B, 2. ch. 11, sect, 24:
Two persons, as man and mfe, may make their last will as one
And cases are found in the books where three
testament.
pcrsons have made their last will in one and the same paper.
^^^ ^^® Dutch Consultations, Ft. 2, Cons. 275. But although

per SOUS are accustomed

these joint or mutual wills are contained in the same paper,
they are separate wills, each disposing of his or her property.
See Grotius and Van der Linden, above referred to also
Huber, Hollandsche Regtsgeleerdheid, where, referring to
the introduction of joint wills as between husband and wife,
and other friends, he says, that such wills ilyven nogthans
twee testamenten;
In Van der Berg, in his Advys Boek, Cons,
210, in the Dutch Consult.^ Ft. 4, Cons. 43, and a host of
other authorities, it is clearly laid down as a rule of law
which admits of no doubt, that husband and wife may make
their last will on one paper writing, hut they are two separate
wills, each disposing of his or her half of the undivided estate
in communion. Judge Connor, in Qosthuysen vs. Gosthuysen,
says : " I cannot but think myself, that some confusion has
;

arisen on the subject of mutual wills from its not being
sufficiently borne in mind that each part of a mutual will is a
distinct will, and that therefore the like rules must apply
to each part of a mutual will, in like manner as if it were a
single separate will."
In that opinion I fully concur. But
although these joint or mutual wills were usually made
between husband and wife, there is nothing in law to prevent each making his or her separate will.
Qrotius,
B. 1, ch. 5, t. 25, in speaking of married women, says, a
married woman may by last will dispose of her property as
she thinks fit without the consent of her husband. And
Schorer, his commentator, remarks that no doubt exists that
the wife has the Uberrima testandifacultas. In Van der Keessel
it is laid down, Thes, 25, a married woman may, without her
husband's knowledge or consent, make a testament ; so also
she may make a donation mortis causa, provided the dominium in the thing given passes only after death. Such a
mutual will, to which I have above referred, is, however,
revocable by either of the disposing parties, jointly or
separately, during their joint lives, but
by the
survivor or them; in the latter case, in so far as he or
she is concerned.
And first as regards the right of
either party during their joint lives to revdte.
Groemwegen, in Ins notes on Grotius, B/ 2, ch. 17, v. 24, referring
to joint wills, says, "And the one may specially alter
his last will without the knowledge of the other."
Van der
Keessel, Thes. 298, " Where two persons have made a joint

s^

will,

whereby the

first-dying appointed

the survivor heir,

263
one them may, during their joint lives, without the knowledge or consent of the otlier, recede therefrom by a new
last will ;" and in support of that thesis, he refers to Boel ad
ioentMOT, by whom that question is fully discussed. According
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observations on De Groot by the Dutch jurists, par, a.A.Al^oiation.
2, ohs. 6* a wife may, without the consent of her spouse,
Moattrt.
revoke a mutual will in so far as she is concerned, and make
Huber, in his Hedendaagsche RegtS'
another separate will,
geleerdheid, says, B. 2, ch. 12, that one of the parties to a
mutual will may, without the knowledge of the other, revoke
his wiil. In his Pralectiones, " posse alterum ignaro altero
mutari pro sua parte testamentum communi voluntate conditum." Bynhershoch puts this ease, " Duo conjuges, bona
fide, mutuo testamento, se invicera heredes scribunt, alter clam
altero aliiid testamentum condit et alium scribit heredem
nee ea de re certiorem facit conjugem nee ipse volnntatem
mutet inhians sic hereditati qriam non nisi mutua henevoSumma quidem jure ea licet et qiiotidiana
lentia meruerat.
;
sunt in banc rem exempla " Sande, Lib. 1 , i* 4. 4 ; Van der
Berg, Adoys Boek, Cons. 210 ; Sckorer on Grotius, B. 2, ch.
15, «. q. in notes ; Voet, L. 28, De injusto rupto irrito faclo
test, g, 11, where he says, " Nee mutationem testamenli j>er
aliud poateriuH impedit quod quie testamentum prius non
aolus ffed un^ cum alio in eadem tabula condidit sive quisque
separatiui de sua substantia d<^osuerit sive uterqne simul
do maasa communi patrimonii communicati disponat."
And
in Ii. 23. t. 4, n. 63. in med. De Pactis Dotaiibus ; " Siroilique
modo si ante-nuptiali conventione placuiaset coiijugibus, ut
post mortem conjugisnltimisuperstitisbonaaaquali quantitate
cederent turn primi morientis tuin ultimi superstitis cognato the

tioni,

non modo communi consensu conjux uterque vivuo

tcstameuto potest ilium alterare ordinem successionis, sed
et idtimiis superstae post obitum coujngis prsedefuncti de
sno patrimonio adhuc liberrimam habet testandi facultatem,
adeoque alios aurrogandi in locum cognationis sua;, tabulis
dotaiibus ad succeseionem vocatss, salv^ manente conjugis
prredefunoti onlinatione quantum ad suutn patrimohium
suamque cognationem facta ;n pactis dotaiibus, uuUo testamento revocatis, atque ita raorte tandem £rmatis." From
these Kofflan-Dutch authorities, it is therefore ^ei^fectly
clear diat not only can one of two parties to s joint or
mutual will revoke or alter a will during the lifetime of both,
and in ignorance of the other, but that a wife has the
power of doing so, being a party to a joint will with her
hueband, and without his knowledge and consent. I am

aware that both Bynkershoek and Huber find fault with it,
but that law they notwithstanding, and most clearly, lay
down, and say that such revocations are of daily occurrence.
2

;
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I next procced to show that not only diiTing lifetime, but
after the deaSh of one of the parties, is it allowed to the eapvivor, except under certain circumstances, to revoke a joint

16.
or mutaal will, ?n se far as he or she is coneerned.
AecordA.A^dation ing to Voet, in the references before mentioned, this is cleflr
Grotius aho lays it dovfQ as law, Bk, 2, ch. 15, c. 9.
^^^*
MoSert.
Se?iCfrer, in his tiOtes on Grotius, and Van der Keetsel, Thes,

Nov.

B.

Boel ad Loenium, Casus 187, is also an
support of that law, and he tefere to the
IStaCutes of Antwerp, by which it is expressly enacted.
Van
der Bert/, iu his sidvys Boek, Consult 220, says, two persons,
a man and a wife, may make their last will in one paper, but
it is held as two separate wills, which either of them may
change during life or after the death of one of them. See
also the Dutch Consult., Vol 1, Cons. 50, Vol. 2, Cons. 5Z,

283, confirm
authority in

it.

Vol. 3, Cons. 3, Vol. 4, Cons. 43.
Also Van Leeuwtn in his
Roman-Dutch Law, and In his Censura Forensis, B. 3, eh. 11,
and Butffe Col. Law, B. 4, p. 405. Indeed, it has ncFor
I, 7
;

been questioned that under certain eireumstances a joint ond
mutual will may be altered hy the sui-vivor in so far a& he
or the is concerijeil and this law has always baen acted vipon
in {his Ct>lony.
To put tip a theory of our own and to
interfere with i\i\s law and geiioral practi«ft will cause the
utmost ceo fusion.
And what ere tJie cirfrufflsiances which prohibit revocation
by a surylyiDF of two parties to a joait er mutual will, in so
far a» b« oi- she concuiTed ?
The acceptance ^nS enjoyment
of ft Ifieneflt under the J6int or niutual will by the snrsiver
and this Ls the only case mentioned by Van Leeuwen^ This
was decided by this Court in Brits vs. Brits, in Ilofme^r vs.
Be fVet, <»ftd in Oosthuysen vs. Oosthuysen,
Sip John Wylde, the Chief Justice, in Sofmeyr ««. Be
Wet, says ** Many authorities were -referred to at the Bar upen
this question ; but it seems to ma satisfactory to f«fer to ene
aulhtfity which places it oa a settled point.
husband and
wifo may botli make their testament in one end the same
paper writing, but the paper is considered to contain two
separste testuments, which each of them may always alter
separately, and without the knowledge of the ofiier, befoife
as well as after the death of cither of them; Imt if they
have Iteiu'fited each other reciprocally, and directed how
the common estate is to go after the death of the survivor,
if the latter has onjoyeni or wishes to enjoy the benefit of it,
such survivor can make no other last will o* testamentary
disposition of his or her aharej unlese he or she bad rejected
the benefit made and had ceded the same." In Oosthuysen vs.
Oosthuysm, Sir
Hodges, the then Chief Justice, says:
tc
If the joint spouses have benefited each other, and have
,

t

A

Wm

;
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and by common consent directed how the estate shall
Jun. i*.
"
go after the death of the survivor, such survivor cannot, nftar
J|the ftdiatJon of the estate and the enjoyment of the bene/it,
» itinike another testoniMit of his or her ahars nf the joint
wiV.je^
estates;" and b« refers in support to Censvra Forentis., 3, 8.A.iU^ati»n
Me Justice Bell, now Chief Justice, states, in ^j^*^
11, 7.
Hofmsyr vs. Di Wet: " As the fair result of my investigation
into the autliorities, that according to Grotiva, Peekivs,
Van Leeuuuni, and Van der KeasseT, 3f the spoiiasg hftve
reciprocally b&n,fJifBd each other by giving the suryivoT" the
usafraet of the estate for life or aoy other beneftt, and
under this oonditicm have, with the consent of each other,
both dealt with the estate by their joint will as if the whole
belonged to each, tlie survivor, if he tidiata the benefits^
cannot revoke the joint will, even as to his or her own share,
become by the death of the predeceased the will has becofae
8 contract, and that according to Van Leetcwen, if tho estate
go by the will to the reJatives of both in equal moieties,
that will be a, direnmstance to render it doubtful whether
the will was made by consent as to make it irrevocable, and
incline a court te iiold it to be revocable; whereas aocording
to Voet, even if the mutual will gives the estate equally to
the relatives of the two, aud leave the inference against the
OTOtract yielded, then it will not be revocable, provided the
epouses acted together in making tiic will* testing the one
upon the goods of the other, and each giving to the other
the power of so doing without regard to the question
whether uhero were any reciprocal benefits or any adiation
of thaso benefits." Mr. Justice Connor, in Oasthuysmi «s.
Oos*ft«ys«»,says: " The true way of viewing the question is,
1 apprehend; without regarding questions of contract or irrevocability of Ibe survivor's will, to inquire what the part of
the mutual will which has oome into operation by the death
of the first-dying purports to devise, and how far it is
If the first-dying has dispcaed
effectual for thai purpose
of part of the property of the survivor, and the survivor,
after the other's death, has accepted a benefit under that

jointly

other's part of the
other's dealh, tfien,

will come into operation on t'nat
by the ordinary testamentary principle

mutual

of efeotion, he or she is estopped from saying that his or her
share of the property did not pass as the other's will directs
and so far that property has ceased to be the survivor's
property ; and though be can revoke bis part of the mutual
will, ycrfi he cannot alter the disposition by the other's will
of the property so affected by it, faesause, as I have

has ceased <o be tho survivor's property." In Br'tts vs.
the testator appointed the survivor sole and universal
heir, on conditions, inter alia, that a certain farm might be
said, it

Brils,
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taken over by him or her for a certain sum of money ; tut
on the death of the survivor, it should devolve on a
child procreated out of their marriage. The survivor, after
acceptingthe benefit under the joint will, and after remarriage,
™ade another will, cancelling the provisions of the former
^^^ respecting the farms, which the Court held he had no
power to do. The same in the cnae of Hqfmeyr vst De Wet.
Mrs ITeethling having for a number of yeara enjoyed the.
that,

full benefit of the entire estate relinquished at the death of her
Imsbanc], made another will, revoking certain of the proviwone of the mutual will of hereclf and husband, which the
Court also decided it was not in her power to do. And so also
in the case of Oostkuysen vs. Ocsthuysen, which was decided
upon the same principle. There were other questions raised
in these several casee, and referred to both at the Bar and on
the Bench here, but upon these questions the Court did not
give any judgment. Whatevsr individual Judged may have
said, these cases were decided upon the principle that having
accepted and enjoyed a benefit under a joint or mutual will,
either as regards a r« sinyularU or otherwise, the enjoyment
of it by the survivor precJudea him or her from thereafter
What haa been stated as the theory of
dispuring the will.
Vvi't, as
another limitation to the revocability of will*,
namely, the testing of one upon the goods of the other, each
giving to the other the power of so doing, is referred to by
Loeniv^. as follows : " Ad evitandum hoc periculum revocationia qwara superB^ea coajux facere potssse optimus esse
remedium quod vir solus testetur ita tamen ut disponat de bonis
quoque uxwris qu® hujusmodi dispositioni expressim consentiat.." Now, whatever the value of this theory, in the case before
the (Jourt, no power has been given by the testatrix to the
testator of tcvsting upou the property belonging to her ; and
therefore this limitation, which the best works on the

Roman-Dutch law

ignore, does not apply ; nor can the
enjoyment of any benefit which Mrs, Mostert expressly
repudiatoi deprive iier of electing Kcr one half share of
By the
the joint estate as left by her husband's death.
will, the one bequeaths to the other aa a prelegacy the
house and garden. Welgedaan, together with all the
movable property on the fcame ; they then bequeath to
their

children

other prelegaeics^

and

finally

appoint the

one the other bis or her

heir, each appointing his or her
children as heirs to their respective estatea, aubjtsct to certain

There
conditions and stipulalions contained in their will.
was a common testamentary intent, but certainly not a testing
of the one upon the property of the other by cnnseut, cither
expressly or otherwise.
The enjoyment of benefit, I believe,
is altogether out of the question.
Mrs. Mostert declined to

'
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accept the prelogncy, which, as th« result proves, wouW have
ju„e m.
•
been of very great advantage to her individually.
She
J*",
"•
rejected her share of the estate as one of the heirs, and
declared h«r iatention to claim her one half as relinquished
noV. i«;
by her husband. It is true she was paid her sharfi of the ^.A-HZaMoa
commission as one of the executors under the will, but surely
„ "' '
"'
this payment for work suppoi^d to be done cannot be misconstrued into an enjoyment of any benefit under the will.
It has been argued a;t the Bar that huisband and wife married
in community of property may enter into a contract with each
other, and that a mutual Vrill rests upon such a contract; and
the only authority to which reference has been madeiD.aopport
of such an argument is Vt»et,JL. 23, M. 2, s»c. 63, where hcsays:
" Matitum eiim uxore sua proprie contrahere jure Romano
permiesum fuit its, et nihil itnpedit et hodierno jure ; " aud he
refers to the PandcKts for that purpofse.
It cannot be disputed
as clear law under the Pandects^ for man and wife under the
Romans had a sepaitUe and distinct ei;tate,a8 before mentioacit,
which he or alie could dispose of during life at pleaaura Not
so under the Eomsvn-Dutdi lasr^ The wife married in community of property bad no right to dispose of her property, except by last will, which only took effect after
death.
She has no right to enter into any contract except
asstated by SaTtdt in his Deciuones Fris., B. 2, Def. 2. During
her husband's lifetime he had the nianagett»ent of the common
estate, he being the curator of her goods and the guardian
of her person.
No contract, thereforcj between the guardian and ward during minority is of any force ; it is
opposed to all principles of law; but if after the death of
the husband she become .sttijiam again, the acceptance by
her of any bene&t under her husband's will binds her as by
contract, ^which benefit, however, she had a rignt to refuse,
and to act as regards her owa share of ths estate as she
pleased.
Voet.^ in L., 28^ 1,
38, says: "Mutiorea licet
moribus non satis recte sine maritorum auctoritate cftntiahont si xiuptae sunt, apud nos et pliirca alios test-amento de
sins disponanth^reditate eo quod dispositio talisdemum sortitur,
etfcctas sues jroetguam maritalis in uxorem potestas jam
luorte iioita est ;" and he refers to several authorities in support thereof, and it is remarkable that in this passage he
speaks of" moribus " as diatinguisbed from the Romaa law,
as he invariably dofia when he lays down the law of Holland,
Mrhile in the passage io B. 23 ha does not make use of that

—

expression.

Judge Connor, in Oosthuysen vs. Oastkuyaen, says : " I
apprehend that the whole idea of a mutual will, onerating aa
a contract on the part of the spouses, and thus atteeting tho
aurvivor'apower of revoking his part of a mutual will,only leads
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toconfusionarnJcontradictions." JTK5e?,/VffiZce<.j28, 3,4,says,
to hold that a eolemn agreement hy way of conttatt would
"
enter into a will, and an action ex contractu arise therefrcnn,
^'JKov. le!
and the law of last; wills and of acts inter vivos be confoundsd
.A.AMOdaiibnin thuL Way, seciBS unheard of and intolerable.
person
making his or her will id not to be understood to be underMoMert.
taking ft contract. Bat besides this, thsre is this clear principle
according to our lloman-Dutch law, that no contract de
non revocanda vel mutitnda voluntate Gaa be of any force.
Vof.t, 28, 3, 10, where he says, " RevocatJ<;nem testamenti a
jure ooncessam impedire nequit pactum de lion revoo»uia
vel mutands voluntate interpoaitoni,"
Upon this prioeiple,
the ease of Scorey vs. Scorey was decided in this Co«rt.
ar.d wfaich^ notwithstanding the attempt made to ca&t a doubt
upon it, is good Jaw. " Ultima voluntas sit libera el ambujunew.
» ',5'_

A

usque ad extremum vitse exitum, et nemo eibi ipsi
poseit adimere facultatem testandi, inutandique volunfatem."
iatoria

BeuI/j C. J., aifter reciting the pleadings, said : The
action, as will have been seen from tlie summary I have
given of the pleadings, is by the declaration one simply for

payment of the balance due upon a mmtgage given by the
defendant along with his fatlier, ss his surety, to his father-inlaw, the deceased testsUor, ceded by the plaintiffs and their coexecutrix, the widow of the testator, tx> the plain tiffs themselves.
With regard to the position tnken by the plaintiffs, that
the defendant was not entitled to the benefit of tlie conditions of the will because he was not a child of the testators,
but only married to one of the children, and was not, in the
character of husband, instituted as an heir, it was not only
not insisted on at the Bar, as it btu-dly could have been after
the executors had in their acconnts Ihcni8(^lve8 treated the
defeudant as entitled to the benefit of the conditions,—-but,
in answer to a question froia myaelf pot to the counsel for
the plaintiffs, it was ecKpUcitly given up.
It is unnecessary
therefore to consider what value there might huve been in
the position bad it been insisted upon.
The defendant, then, not bein^ excluded from the benafrt
of the conditions, the next question is, whether the mnr^age
debt of the defendant does or does not come under the conJitiona of the will, because, as the plaintiffs «ay, the testator
could not have intended to give up his claim against Ibe
father of the deiendjint, his surety, so far as that might be
necessary for ensuring payment of what might remain due
upou tlie mortgage, alter the defendant's share of his paternal
inheritance should have been deducted, and also of his
maternal inheritance, ehould he be entitled to have that also

—

deducted.
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This reason for denying the defendant the benefit of the
oonditioDS is obviously a petitio principii, ibr, if the debt does

Juno
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its nature come under the conditions of the will, and is
"
not prevented from doing so by the surrounding clrcu'inkoV. le."
stances under which the will was made, tben, aceording t0 6.A.AT^taiic
the terms of the fifth condition, nothing wonld remain, after
MMtirt
deduction of the defendant's paternal and matei'nal inheritance, to be paid either by the defendant hlmsielf otj by his
fother, as bis surety, inasmuch as the fifth condition, of the
will is express that, if the heir should be indebted to *lie
survivor beyond the amount of inberitanca ooniing- <o him
from the survivor, it was the will of the teeiators tliat the
excess should be remitted to the heir, and the same was by
the will remitted n7inc pro tunc.
In support of the grouml taken by the plaintiffs, that the
mortgage debt of the defendant did not come under any of
the conditions, reference was made to the doctrine in
Wigram, that extrinsic evidence may be resorted to where,
though the terms of a will are unambiguous in themselves,
they bdworae ambig^oae from thceircuraslanees to whiehthey
The plaintiffs argued fhat the Court was
are to be applied.
bound to lo«ik at the surroujidJttg cireucr stauces at the titne
in order to ascertain to what debts the
this will W.13 made
conditi«no were intended to apply. Ilhe circums^tancea relied
on were {hut the testator did not j«ivo the defcudant, his sonin-law, tiie farm aver wiiich (he mortgage was made, bctt
8oid it at public sale, and not oidy took from the defendant
this murtgaga, but also took trom his own brother, the
father ef the defendant, his personal security fcr paywient of
the price and interest
^that the tajtator look from his son-inlaw payment of interest on the prie« so long as he paid it,
complained when he did not pay, and left the mortgage
standing o^dischargei At his death,
that saveial of the
children of the tasjatora were indebted ta them in large
some, so large tnai, if the defendant's debt were lobe held
to cfiine nndof theopersiloa of the fifth condilioa, the reman\ing estate, according t» the plaintiffs, would net have
exceeded jG8y600, inajsmuch as the other children who were
indebted to the testators were known by thena at the time
the will was made fco be mostly insolvent.
The answer to this is tfiae whatever the testator may have
intended in November, 1859, when he took the mortgage
from the defendant, his ultiroaiG intention is to be asiJertained from the will, whiah was mode in August, 1890,
and in which express reference is mada to thd intoiveiicy of
some of the children^ tbat, receiving from the dc/endant
payment of the interest, as to which the will is silent, cannot
afford any argument ns to the principal, in the fact} of the

from
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express -words of the will as to the principal, -that the oireumstance of other children baviDg received large sums from
*^^ testiitor, and being unable to pay them, as stated \v the
will, so far from nffording an argument against %pp]ieation
of the fifth condition to the defendant's debt, aflloi'ded a strong
argument in favour of the application, for it showed that the
fact of the defendant not having received any money, like

was present to the miod of the testators,
moving causes far the fifth condition, remitting any Salance of debt that ciigbt be due after
deducting paternal and maternal inheritance, the intention
beinjs: apparently thereby in a general and not very- precise
their other children,

and was one,

at least, of the

way to

equalize among the children the pecuniary aavantages
received during the life, or to be received after the death, of
the testators.
I cannot, therefore, entertain a doubt that the mortgage
debt of the defendant must come under the operation of the
conditions of the will, and that, as pleaded by the defendant,
neither the executors under the will nor the plaintiffs as
their cessionaries are entitled to come upon the defendant
for payment of any part of the i)rincipal of that debt, unless
upon grounds to be presently noticed.
It was further argued for the plaintiffs that the defendant
was barred by acquiescenco from claiming the benefit of the
conditions of the will,
that he heard the will read, and was
thereby cognizant of its terms,— that he pepused the general
accounts of the estate made out by the plaintiffs, in their
character of executors, in which they treated the defendant's
xnortgage debt as an asset immediately available for distribution among the heirs, and distributed the estate upon that
footing,
that he had received his individual account-current
with the estate, in which the first item placed to his debit
was the amount of this mortgage bond, that when called
upon to pay interest the defendant only objected that one
vear's payment had not been credited, giving ground thereby
for the belief that that was bis only objection,
that when
called upon to pay the principal he got his father to pay
£1,166 under his Buretyship.
That these circumstances,
taken together, showed that the defendant, with an opportunity of knowing and of ascertaining his rights under the
will, did not dissent from, and therefore must be held to have
assented to, the view of these rights taken by the plaintiffs,
and having allowed the plaintiffs to act upon these views
by distributing the estate amoog the other heirs, and so to
compromise themselves, the defendant was estopped firom
setting up rights under the will which would disturb what
had been done.
1 do not see anything in the evidence, or in the admitted

—
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avouM justify me in sajing either
must be presumed to have had, a
knowledge of his rights under this will, in regard to his
liability, or non-Uabiuty, for payment of his mortgage debt,
beyoiid what his share of his paternal and maternal inheritance

faets of the case, Tvhich

that the defendant had, or

do I see in the evidence, or admitanything which would justify me in
saying that the defendant did anything, or said anything,
that could have induced or enfitled the plaintifFa to believe,
and to act upon the belief, that the defendant assented to the
view which, with the same and better opportunities of knowledge or information than the defendant had, the plaintiffs
chose to take r>f hi» rights in this respect. Still less can I see
anything in the accounts which can form ground for setting
up egain^t) the defendant the plea of estoppal to his challenge
of the widow's right to repudiate the will and claim her half
of bis mortgage debt, despite the conditions of the will.
The accounts, so far from intimating anything of this kind,
were made up on the assumption whereon founded I am at
a loss to discover— that the executors were entirJed to call
upon the defendant for payment of the entire amount of the
debt, as, in fact, tiiey do by tlie declaration in this action.
In my opinion, ths argument of the plaintifFa upon tho
question of estoppal entirely fails upon every ground upon
which it was or could be founded. It is too much to suppose
ihat an uneducated farmer could understand either the elaborate and intricate accbimts of the plaintiffs or his rights in
and the evidence satisfies
respect of them or of the will
me that the plaintiffs did not take any pains to explain
either the accounts or their vie^ of his rights as exhibited
hy tbe accounts; but, on the contrary, that they sneered at
him when he asked for information, or, in his words, latighed
at him t wliich I interpret to mean* smiled at his inability to
comprehend what to them was of their own framing and of
eVBiy-day occurrence, but to him was an entire novelty, and
to myadf has been comprehensible only after a good deal of
trouble,—'Such is the siagnlar though not inaccurate manner,
perhaps, in which the distribution account is framed ; and
masmudi as the defendant was all along paseive^ and not
aclave, the plaintiffs have themselves to blame for siich consequences as may flow from their ultroneous act in purChasing this bond from themselves as executors and their
would discharge

;

neither'

ted f»ct8 of the case,

—

•;

widow.
The important question

co-exeeutor, the

in the case is, whether the widow
was bound to carry out the will, or was entitled to repudiate
the will and betake herself to her common law rigbb iinalFected by it.
The argument of the defendant against the
right of the widow to repudiate tlie wiJl is rested upon
P 2
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Court (o fix the amount, jet che Master must bj law
some amoant; and tliat amount ib pretty well estabUshed
ia practice to be 6 per cent, on movabiss and 2% per cent.
at all events, it is always so much per
on real property
cent.] and consequently its amount ia as much dependent on
the amount of the estate as is the FaHdian portion ; and it
is as vavsh payable for work and labour done as is the FalciThe commission ia given for administering the
dian portion.
estate, and the Falcidian portion was given as an inducement
to do the like.
of (be

jane
"

fix

'•'

noV.

;

The executors

s.

instead of confining their administTahusband, i.e,, to the half of the
joint estate, intermeddled with and endeavoured to realize
the whole of the joint estate ; and the sum credited to the
widow in her personal account with the plaintiffs, as her coexecutors, for her share of conunission, seems to have been.
here,

tion to the sole estate of the

£266.

was argued for the plaintiffs that the widow h&d not, in
drawn any commission, because what was credited to
her was her share of the entire commission and was impu*
It

fact,

ttie joint estate.
But it is impossible to
of putting the matter without aflirming
the non-revocability of the will.
If the wills were separable
and separate, the widow's half of the joint estate was not
under administration by the executors.
Their dealing with
it could only have been as agents of the widow, and assuming
the double of £266, or £532, to he the entire commission
charged upon the entire joint estate, £266 would be payable
in respect of the husband's half, of whioli the widow, as coexecutnx, would be entitled to one half, or £133 ; the other
£266 would be chargeable again&t the widow's half of the
joint estate, and to no part of it would the widow be entitled
on the oonkary, she would be liable to the plaintiffs, acting not
as executors, but as her agents, either for the whole £266 or
for a part of it, according to the arrangement between them,
widow, therafore, in the case supposed, has in fact
I am very
boncfited to the extent of £133 of commission.
mui^ disposed to think, on the authority of Van cbr Linden,

table to her half

assent to that

of

way

^e

Pf. 147, 148, that the heir and executor in such circumstances is to be looked upon in the same light as an heir who
had adiated tlie will.

Dec. 6, 58, says : " The survivor is bound by
after the death of the predecessor he or she
expressly or tacitly approve of the will."
Here the widow
not only proved the will and took upon her the executiou of
ChristiiUEUs, in

a mutual will

if,

its trusts, but, in hei letter of the 21&t January, 1863, to
her co-executors, the plaintiff's, in which she renounced the
prelcgacy of Welgedaan, she seems to have adopted and to

a.

14.

Jg;
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have been acting under the will of her husband. In so far as
it W8 in certain respectfl advantageous to herself and inju"
In that letter she desires that
rioua to her husband's estate.
^wi'v.
a house in Breda-streeti which had by the testator been sold
s.A Aviation to Mcintjes, the husband of their daughter Jacoba, should be
transferred to the daughter Jacoba, and that a mortgage for
M»"ert
1 he purchase priccj £ 1 ,500, should be taken from the daughter
" in favour of the estate of my husband," and that all the
expenses connected with the transfer and mortgage •* must
be paid out of the estate of my husband."
In the'same letter, the widow desireis the plaintiffs, her
co-executors, to sell certain shares of companies, specified in
the inveiitoiy, with the exception of one share in the plainand, with
tiffs' Association, as advantageously as possible
regard to the excepted share, she desires that it may be
taken over by her son Jan Frederick, at the value set upon it
in the books of the Association, and " without any premiura,"
the premium upon these shares being, I believe, as much, if
not more than £100 per cent.
If tl>« desires expressed by the widow in this letter
are not referable to her power as co-executrix of her
husband, which it seems to me they cannot be, inasmuch
as the CO executors were not bound
to be regulated
by her desires, but were entitled to be consulted in
the administration of the estate, and inasmiich, moreover,
88 neither she nor they, uor both together, were entitled,
as executors of the husband to do more than administer
his estate, or to deal", with the house in Breda-street or
the shares in compatoies beyond one half of them, unless
acting under sjid in conformity with the terme of the joint
will, then the desires expressed by the widow, so far as they
exceed that half, must be referable to the assertion of her
conjunct rights ami interesfs under the mutual will. In so far
as she directs the mortgage of the honse to be taken in
favour of her husband's estate, and the expense of the transfer and mortgage to be charged to that estate, she ntnst be
supposed, as it seems to me, to have had in view the benefit
to her given by the first and second conditions of the will,
under which these debts would be cast upon the husband's
half of the estate ; and with regard to making her son a
present of the premium upon the share in the plaintiffs'
Association she could not do so as executrix of one half of
the share, however she may have been entitled to act and
mi^y have acted, in regard to the other half, supposing the
joint will not to have existed.
It would seem to me, therefore, that taking the acts of
administration by the executors in conjunction yith the
letter of the widow of the. 2]Bt January, 1863, the widow
jiine 14.

"

ill

le'.

;
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must be held to have adopted tiie joint will, and that the
of Weigedaau amounted only to
this, that she was afraid that that estate might prove not to
be worth £3,000, the price she was to pay the joint estate
for it, and therefore she rejected the prelegacy, and neither s
did, nor intended to do, more ; for it was not until the 18th
that she wrote the plaintiffs, her
of September. 1863,
** I have resolved
co-executors
to claim only the net half
of the joint «state of my late husband and myself, and which,
by virtue of the community of property which had existed
between us, belongs to me by law ;" while the first liquidation account shows thai she and her co-executora had
already, in March preceding, sold the whole, and not the half,
of the properly and effects forming the Subject of tho prelegacy of Welgedian, rebounced by her letter of 2l8t

rejection of the prelegacy

:

January, 1863.
I am of opinion, therefore, that the widow had^ by her acts
prior to her letter of IStli September, 1863, adopted and
confirmed the mutual wills of herself and her husband ; but
if the parties should desire to be heard upon tho efieot of
the letter of 2li3t Jam.iary, 1863, which was not adverted to
by either side of the Bar, ej^cept in so far as it relinquished
the prelegacy of Welgedaan, 1 should not be indisposed to
hear them.
Still, independently of adiation or confirmation or benefits
taken, was the mutual will such as the widow could not, after
the death of her husband^ rejiudiate, but must continue to
be bound by ?
Before considering that question, if will be well to look at
the joint estate of the testator and testatrix at the time of
the testator's death, which their mutual will was intended to
regulate. The dis^KMition of the liguidation account prepar«4
by the executors atatea the gross amount of the joint estate
at £12,148 Us. lOd.

Of this was
to

realized assets, stated to
...

...

...

The remainder consisted of good

And bad debts

amount

...

debt&:

...

...

...

7

2

4,526 12
2,041 12

8

.j^5,6&0

jei2,148 11 10

These debts^ good and bad, were all owing by the children
of the testators.
The bad may be laid out of account for
the present purpose,
witli this obserTafion, however, that

—

much larger sums than the amount .stated to be bad debts
owing "by the children had been given by tlie testator to
Of
his children, the defendant and his wife alone excepted.
the g<}od there was owing by the defendant upon the mort-

xnneu.
;

"

n
J^

HoVie!
a. xlli^curtioa
Mostert.

;
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June

14.
15.

16.

n.
28

KoV.ie!

gage> tbe subject of
•••
•••
farm
Upon another bead
On open account

thiis

action,

•••

•••

...

...

boiag the price of his
.••

••.£3,750

100
76 12

...

>.Ai Association

M"tert.

6

'

I°all

...

Leaving

onl;ir

children

owing

as

good debts by other

...

...

...

£3,826 12

6

599 19

6

£4,526 12

At the date of the testator's death there waa owing by
the defendant upon his debt of £'6,92(i 12s. 6d., interest
from 16th Febroary, 1861 (when defendant made his
last pay^oient on this account), to I5th December, 1862
(the date of the testator's death, a period of one year and ten
months). tl'<e sum of
,..
...
...
... £412 10
But this was subject to a deduction of oat hay
supplied by tbe defendant of
...
42
...
£370 10

lieducing interest to

At the death of the testator, then, the debt of the defendant for principal was £3,926 128. 6d., and for interest,
But for the will, these sums would have
£370 10a.
been subject to an equal division bctweeu the widow and.

—

of the husband, giving lo each of princi{al,
and of interest, £185 6s.
But for the will, the widow would have been entitled to
require immediate payment of her share from the dcfenxiant
and so also would the executors of the husband. Tho will,
however, declared, in the first of its conditions, that what
was owing by the defendant to the testators ^ould not be
demaodable from him on the death of the first dying of the
testators, but should be reduced by the share of inheritance
coming to him £n>m the first dying ; ihta, by the liquidatioo
1
nccount. has been ascertuned to be ...
... £661 12
Applying this first in reduotion of the interest
the

estate

£1,963

63. 3d.,

due.,

amounting

••

uGlti

To be

to

«••

••»

370 10

...

•••

«••

m

1

3,926 12

6

...£3^635 10

5

•»•

X'»y X

applied in reduction of the capital of the

debt
.Leaving due

...

by defendant for priuuipal

The

oonditione of the will being silent about interest, this
viH, have
lOs. 5d. would, under
carried interest payable to the survivor of the testators, thereby

capital

Rum of £3,635

^

;
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yielding

from the defendant alone an income of £218 2s.
the surplus of inherjtanee from the first
after wiping off the interest due at his death

juneu

And supposing
dying,

».
To have been applied in the first place in
extinction of the bond for... £100
76 1 2 6
And the debt on open account of
Making together
...
,..

being

There would be

left

„

...

£291

2

1

Yi

woV,

le!
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176 12

6

114

7

9

applied In reduction of £3,750, the debt covered by
mortgage; thereby reducing it,
before shown, to
£3,635 lOa, 5d.
In this way, the widow would have held a mortgage
security and the personal security of the defendant's father,
an admittedly wealthy man, for an income of £218 28.
Paying this, the defendant, the nusband of the widow's
daughter, would have been undisturbed for payment of the
principal during the widow's life, and at her death, the
debt, principal and interest, would, under the fifth condition
of the will, have been entirely remitted to the defendant.

m

I have stated the matter as if the will made its conditions
applicable to the widow alone, because she has proved to be
;
but the case would have been the same had
husband proved to be the survivor ; and I have confined
the statement of particulars to the case of the defendant
alone, as more convenient; but the oondfltons, as will be
remembered, are applicable to all the children alike.
To repeat these matters shortly : At Jaw the survivors of
the testators and the executors of the predeceaser would each
have been entitled to recover from the defendant £1,963 6s. 3d.
of capital, and £185 5s. of interest, to be used by each as
their own proper moneys ; but this could have been done only
by harassing, if not ruining, the husband of the daughter and
their own nephew, if his father should insist upon his excussion before he (the father) should be resorted to as surety
and if he should not insist upon that, then by harassing the

the survivor
the

who was the brother of the testator.
But under the will, the executors of the predeceaser would
not be entitled to recover anything from the defendaat,
neither would the survivor ; but the survivor, during his ot
her life, would be entitled to receive from the defendant for
life an income, for his or her life, of £218 23., and neither
the defendant, their son-in-law, nor his father, their brother
and brother-in-law, respectively, would ever have been called
upon to pay the capital of £3,835 lOs. 5d.
father of the defendant,

\ll

"

s. a.

To be
the

;;
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Sucb being the arrangement made by the testator and
by the mutual will, providing an income for the
»uiviTor of them and pi'otecting their own child and her
22
»«v. is!
husband ftom ruin, the question for the Court to answer is,
testatrix, who proved to be the survivor, is
s. A. Awocfstifiii whether the
entitled, after her husband is in hia grave, to upset this
Mortert.
family arrangement, for it was nothing else, and> a,% the cost
of whatever consequence to her own child, to betake herself
June u.
,','

is!

testatrix

•'

to her common law rights.
It seeras to me that there is suflScient in principle to
dispose of this question without resorting to the assistance of
adialion
without inquiring whether tlie widow had by her
acts adopted the mutual will, or had taken such benefits
under it as precluded her from repudiating the will so far as
regarded her half of the joint estate;
1 by no means dispute, or intend to throw any doubt ohj
the received doctrine founded on so many oommentaries,
that where spouses join ill making their wills in one instrument, called in practice, iboiigh perhaps inaccurately; a mutual
will, the fact simply of the wills being in one instrument
precluded the possibility of their being viewed as two separate,
But, on the other hand, there is no dootrine
distinct wills.
that I am aware of which says that two wills, made in one
instrument, must be read as two separate wills, in the face
of the fact that the peculiar terms in which they are
expressed, or the peculiar proyisions they make for the
common objects of the bounty of the spouses, render Uie
wills not separable or capable of being read the one separately
from the ether, and yet the full force of each be maintained
in the manner and to the effect intended by the testing party.
And that seems to be the nature of the will in the present

—

case;

The

testators

having several of their children indebted to

sums of money, the defendant among the rest, by
their will institute the Survivor of them and all of their
diildren, generally, as their heirs.
Without more, the
executors would have been under the necessity of calling up
from eaoh of the children the debt ewing by him or her,

them

in

before distributing the estate.

to prevent this necessity, which possibly might prove
ruinous to such of the children as were owing mors than the
others, the spouses in the conditions of their will say, after the
death of the first of us^ whichever that may happen to be, no
part of the debts which may then be owing by our children
shall be called up then, or even at the death of the survivor.
All that shall be done at the death of the first dying shall be
to set olF against what a child owes us his or her share of the
predeceaser's estate ; if that share exceed his or htt debt, he
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or she shall be paid the excess of the share over the debt ; if
it fall short, the child shall remain liable for the excess of the
debt over the share, to the effect of paying interest upon it
to the survivor, until the death of the survivor, when the

June u.
",

\e'.

'»

^l'
'*°''- '«•

share of the debtor child in the survivor's estate shall be sets.A.iCn^iatio„
against what reiiiains of the debt.
If that share fall short
umtat.

of the debt, the excess of debt shall not be exacted, but shall
be remitted to the child
capital as well as interest
in time
If the share exceed the surplus, the excess shall
to eome.
be subject to a ^dei commissum in favour of the child and
his heirs, in the elaborate manner prescribed by the will.
Now, it seems to be probable, to say the least, that the
consideration for the predeceaser remitting what might be
due to hiB or her estate at his or her death was the consent
of the survivor also to remit what might be due to hia or her
estate at his or her death.
And as to the testator who happened in the event to be the predeceaser, there is this to be
said, that he in his lifetime was the administrator of the joint
estate, and, as such, might in his lifetime have discharged the

—

—

mortgage debt of his daughter's husband gratuitously, both
as to his wife's half of it and as to his own half, without her
being able to object ; and there seems every reason for saying
that, had she refused to join with him in making their joint
will, he would so have discharged the mortgage debt ; for
although his sons had received large sums of money from
him, neither the defendant nor his wife had received anything; and the witness Kotze swore that, talking with the
testator about the defendant and the difficulties he was in for
want of money, the testator, after Speaking of whut he had
done for his other sons and other sons-injlaw, said, " Sybrandt
has had nothing yet.
I have provided for him.
Let him
now have a little patience or hold out & little ; he has a good
farm." And the witness Van Reenen swore that, talking
with the testator two or three months before his death, on
the same subject, the testator said, " 1 and my wife have
agreed; we have made a will that uo one is to have the place
hut Sybrandt ;" and that on Van Sicenen saying " that
would not he p him much," as he required money to stock
the place,— he would require £300,
the testator answered,
" He'll get a good sum ; he would get money ; it would be

—

righ»."
If with these feelings towards this son-in-law, the testator
could have foreseen that liis widow would repudiate their

all

and allow the son-in-law to be prosecuted to sequestraand have sach effects as he had sold off, notwithstanding
he had a family of twelve children, as was done by the executors, or by the plaintiffs coming in place of the executors,
there seems every probability, as I said before, that the
Q 2
will,

tion,

280

;•,

la',

testator \rould, in his lifetime, have discharged the defendant's farm of the mortgage, and left nothing for the widow

"

^-

in respect of

^Tnne 14.

w°'v- »s"

s.

A. AssooisUoii

Kaiait.

it.
It would be ^cs.«»Ji earempK if a wife could
be allowed to Induce her husband to believe that they had
provided for their child, and then when the breath was out
of hls body to tum round and repudiate what she had done,
and betake herself to her legal rights, regardless of the consequences to the child. Peckius (L. 42, 4) says that a will
by one spouse for the common benefit of their children is not
revocable with the consent of the other, k passes into a contract, and becomes irrevocable ; multo mqjus must this be
the case where the will is the joint act of both the spouses, as

—

Btit this is not all. By the will, legacies
are given to each of the seven children of the testators, to be paid, not out of the joint estate, not out of the
estate of the predeceaser, but out of the estate of the survivor.
The language of this bequest vb,, " The testators declare to
give and bequeath as {H-elegaoy, as they do by these presents
(to bei^r the deaith of the survivoe-of them psdd out and
satisfied), to their grandchildren, named John Bernard and
Cornelius Mostert Bernard, beii^ children of their now
deceased daughter, Elizabeth Christina Mostert, procreated
in marriage with Jan Fredrik Bernard, jointly the sum of
£300 sterlisg." Then follow bequests to the other six
children of the like aura of £300.
If the mutual will is to be read as two separate wills in
one instrument, and the widow is at liberty to revoke hersj
what is to become of these legacies? The executors, in
their liquidation account, have set aside a fund to answer
them out of the joint ostate, treating them as payable at the
death of the survivor, but they had no authority for doing so
unless it is to be found in the mutual will, using the word
"mutual" in its proper signification as reciprocal, and
reading that instrument as containing the inseparable wills
of the two spouses.
Separate the wills, and that of the
testatw does not give these legacies out of his estate, and to
say that it in effect gives to eaoh child the half of the amountspecified would be to do violence, not only to the language
of the will, but to the apparent intention of both the spouses
at the time the mutual will was framed.
The executors,
therefore, by the form of their liquidation account, in respect
of these legacies, would seem themselves to have admitted
that the two wills are dependent the one on the other and
inseparable, and consequently are both irrevocable in the
state of the circumstances.
Taking into consideration the
terms in which the mutual will remits the debts of the
children, the fidei-commiuum. as to the surplus of their
inheritance after deduction of their debts, and the legacies
in the present case.

of

£300
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£300 to each of the children payable out of

the estate of
seems to me that the mutnal will is, in the
language of Censura Forentis, 3, 11, 7, to be considered as
''only one disposition made of the single joint patrimony

of

the BurriTOi;,

it

June
,',

\*.

U'.

"
JJ;

Nov.

lei

consolidated by juatual mixture."
s A-Anwiaiiaa
If two spouses in one instrument make two wills, in themHortert.
seives separable so far aa language ^oes, but apparently
made the one in consideration of the other, and the one ^va
the other benefits which by la-^r he or she, but for the will,
would not be entitled to, and that one prove to be the
survivor and take those benefits, it is admitted that the
survivor cannot repudiate the mutual will, but must abide
by it. This, it is said, the survivor is precluded from doing
by the doctrine of election ] and the mutual will, so far as
it aiFecta the interests of the survivor, becomes his or her
irrevocable will.
That was the case in Neethlmg vs. Neeth-

Brits vs. Brits (4 Buck., 312), and
(4 Buck., 317),
Ootthuyten vs. Oosthuysen (4 Bueh., 51).
But it is said, if the survivor do not take advantage of the
benefits given by the will of the predeceaser, he or she is
not bound by the mutual will ; but may revoke that part of
the common instrument which constitutes his or her will,
because voluntas testatoris usque ad mortem ambulataria est
and nemo potest heeres viventis esse, however obvious it may
be that the making of his or her will by the survivor was
the inductive cause of the making of his or her will by the
predeceaser, as indeed the very term " mutual " implies.
That term is in the dictionary said to mean " interchanged,
reciprocal ; each acting in return or correspondence to the
other , given and received."
But are not the two maxims I have referred to violated in
the case of election stated ?
The aot of election makes the
vohtTitas no longer ambulatoria, and it may or may not,
according to the circumstauces, make haredem viventis. I
see no reason to doiibt the accuracy of what I laid down in
Oosthuysen vs. Oosthuysen,
that if the nature of tho two
wills snows that the one was the inductive cause pf the other,
though both revocable, though each revocable, during the life
of the two makers, they cease to be so immediately on the
death of the first dying, and for the obvious reason that the
first dying has no ionger an opportunity of adjusting liis will
to the altered circumstances occasioned by the repudiation of
I
the survivor, should that repudiation be allowed effect.
arrive at this conclusion by viewing the two wills as a quasi
contract, completed at the time of their execution, but subject
to be resiled horn by either of the parties, or by both of
them, while they shall both continue alive ; and it seems to
me, with every deference to those who hold a contrary

ling
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opinion, that it is the principle of contract which forbids
revocation, even in the case where the survivor has taken
fg
" !?•
The only difference
benefits under the will of the first dying.
Nov. li.
is that the contract is between the survivor and those entitled
of the survivor's will, which he wishes to
A. ABaociation to the benefits
If the survivor elect to take the benefits given by
revoke.
juneH.
"

S,

Mosteit.

the predeceaser, he is precluded from revoking bis own
will, because of the two things—taking the benefits conferred by the predeceaser and submitting to the conditioKe
imposed by the predeceaser, or repudiating these benefits aod
asserting rights given by law in defeat of the conditions— the
survivor has chosen the first when the death of the predeBut if the
ceaser rendered it necessary to make election.
nature of the mutual will be such that it cannot be separated
if the provisions be so interwoven as to maie tbem
into two
inseparable— I cannot see anything in principle to prevent
its being said that the survivor, by executing the wijl, mode
If there be not
his election in the life of the predeceaser.
anything having that effect, then it is much more consistent
with justice and f^-dealing, and much more conducive to
confidence and good feeling between spouses, to hold that
the survivor has made his or her election in the lifetime of
the predeceaser, than to hold that the survivor, having given
the predeceaser every reason to believe that the. arrangement
made between them would be operative after his or her
death, may after the death of l^e predeceaser altogether up&et
it by resorting to bis or her legal rights.
It may be, however, that the mutual will does not give
any benefits to be enjoyed personally by the survivor which

—

he can elect to take.

It seems to be argued that that is the
But it cannot be denied that the mutual will
present case.
gives benefits to the mutual children of the spouses; it
discharges them from liability for their debts to the spouses
beyond what their share of inheritance from thenn would
amount to. Surely, that is a consideration sufiStCieitt to bind
the survivor by execution of the mutual will to forego the
enjoyment of bis or her legal rights.
The result seems to be that where there are benefits given
by the predeceaser to the survivor, there is a contract or
agreement executory, so long as the survivor had not accepted
the benefits^ but executed, so soon as lie or she take them
not between him or her and the deceased, but between him
or her and the beneficiaries of the predeceaser, or those
interested 'u\ efiect being given to the mutual will ; and that
where there are no benefits given to the survivor by the
mutual will, but benefits are given by it to third parties,
which would not have been given, so far as the decoased was
concerned, but for the concurrence of the eurvivor in making
;

283
the will, there is a contract

executory while both testaters
but executed so soon as one of them dies
not with the deceased fl.ny more than in the other oase, but
with those Interested in the effeotivenese of the mutual will.
I confess it appears to me that in both cases the principle is

—

continvie alive,

the same.

—

much

is atilj

in

the

position

of

Mohammed's

coffin

—nowhere,

neither ib

heaven nor on earth.
On the other hand, I am unable

te see

la',

"
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s. a.
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another view to he considered, that is, where
one person with the consent of another maljes the other's
By the second eondition of this will, the tw<» spouses,
will.
testing the one foij the other, discharge the predeceaser'e half
By the fourth condition, the two
of the defendant's debt.
spouses, testing again the one for the other, subject the
inheritance of the defendant frojn the survivor to a fideicotnmissum.
By the fifth condition, the spouses, teatio^
the other, discbarge what might remain
still the one for
of the defoildant's debt after deduction of his share of
inheritance from the predeceaser.
By a subsequent clause,
the spouses, testing still the one for the oiJier, give the
defeuddtit, along with their children, a legacy of £300, to
be ptud out of the estate of the Burvivor.
If by the parts of the will to which I have just referred
the survivor's half ef the defendant's debt is discharged and
a legacy of £300' given to him out of the survivor's estate,
upon the principle that the will in these respects is to foe
viewed as having been made for the survivor by the predeoeaaer with the racvivor's consent, which will, if the survivor
take benefits under thepredeoeaaer's will, the survivor cannot
levtike, then what becomes of the. principle that the testing
power IS ambulatory tUl the de9.th of the testator, and tiiat
no one can be heir of the living?
The survivor may survive
for. ten, twenty, thirty, or any number of years within the
limits of human life, and all that time have before his eyee
his will which he cannot alter.
It has been supposed that
this obvious objection is got the better of by supposing that
that part of the survivor's propei'ty had by the will ceased
in the life of the predeceaser to be the property of the
survivor; although it is admitted on all hands that the
mutual will mighty in the lifetime of the spouses, have been
revoked entirely.
And even while it has not been revoked,
to whom does the prOpepty of the survivor, which by the
will has ceased to be his, belong^
It is not his, and it
cannot be the property of the beneficiaries under the wiU,
for tton constax that th& will may not any day be revoked iu
its integrity.
Who could make up a title to it, and io what
foriH could he make it ?
The property seems to be pretty

There

Janei*.
"

any objection

in
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Jane w.
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moml, in supposiog this couple,
the testator and testatrix, to have deliberated on the state of
their family and fortune,
in supposing the testator to have
said: I have given several of our children large sums of
principle, legal, equitable, or

—

which have not done them much good, for they are
and some of them insolvent (a faot mentioned in
the will); it will not do for us to leave them at the mercy of
those who may come after us ; neither will it do to let them
have their share of inheritance from the one of us who shall
I'he
first die, for that would leave too little to Uie survivor.
better way, therefore, will be to deduct their debts to us so
far as unpaid from their shares of inheritance from each of
QB as we die, and then discharge altc^ether whatever of debt
may remain after this deduction. With regard to our
daughter and her husband, our nephew, Cornells Mostert,
I have not given tiiem any money ; it is true he has got the
farm Valkenburg, which I -sold him, but I took a mortgage
from him upon the farm for payment of the price, with

s.A.A>«Kiati«n tttonej,
uoMtrt.

^^ needy,

interest ; and, moreover, I got his father, my own brother,
to join in the- mortgage as security for payment of the
principal and interest.
If, as to them, you do not like the
arrangement I have proposed, say so, because if it is not
carried out, their position will be ao much worse than that
of the other children that I must in my lifetime discharge
the bond and interest (this latter seems a fair inference from
the evidence of the witnesses Van Beenen, himself a son-inlaw and KotzS, in regard to their conversations with the
test tor on the subject of the defendant's pecuniary difficulties) ; and with regard to all the children, to make sure
that each of them, notwithstanding their shares tii inheritance may not have discharged all they owe to us, I propose
they should each have a legacy of £300 out of what may
remain to the survivor of us.
These things are what the will, in fact, does, ^these things
are what the testatrix, by signing the will, assented to ; and
if they are consistent with principle, legal, eqmtable, and
moral, they are also what parental care and affection would
dictate to a father, and more especially to a mother ; and yet
it is from them that the mother, who has proved to be the
survivor, seeks to get free, upon the suggestion of their
violating certain abstract legal maxicna to which I have
before adverted, but which, in my opinion, do not apply in
such a case as the present. To show that they do apply, a
number of extracts from Dutch consultations were put in by
counsel for the plaintiffs, without, however, affording the
Court assistance in ascertaining how far they bore upon the
questions at issue between the parties.
I luive lo<^ed carefully through these extracts, and I find that the oiajority of

—
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them do not go further than to show that one iDstriunent
containing a mutual will hj two spouses i» to be regarded,
^ ]«,
» >^tinder ordinary circumstances, as contaimng two several wills
n«'v.i6.
by each spouse; that a will is ambulatory and revocable
till death ; and therefore in such a case the will of the aur- s.a. /UMcbtim
viving sponee may be revoked by him or her, though the
Mattitt.
will of the first dying has been rendered irrevocable by hia
propositions which required no authority for
or her death,
their support and which may be assented to, and the case
between the present parties be still undisposed of.
The first of these authorities which I think it necessftry
to notice, I notice for the purpose merely of showing that
the idea of contract is not so repugnant and intoler^le as
Huher in his Praleetions lays down, but, on the contrary, is
unavoidable, at least in circumstances such as exist in this
case. The first of these authorities, then, is in Van der Ber^a
Advice Book, Vol. 2, Consult. 210, p. 578. There the husband
by will gave the wife the usufruct for her life of all the
Property in communion, directing that on her death, without
aving re-married, the common estate should devolve upon
the blood relatives of the two spouses in the proportion of
two thirds to the husbandU and of one third to the wife's
relatives ; and that in case the wife should re-marry, the wife
might take all that she had brought into the communion and
the rest should go to the husband and his children.
With
all this the wife had, in the instrument forming the will,
declared that she would rest satisfied and content.
Nevertheless, it was held that the wife eurriving might repudiate
the instrument, " which in effect is two last wills, one of the
testator and one of the testatrix," so far as her half of the
common estate was concerned, notwithstanding a clause
declaring the spouses desired that the will should have efiect,
whether as codicil, donati omortis causa, or inter vivos, because
a will could only be of force after the death of the maker.
So far as I have mentioned this case, it goes no length in
auOTiort of the plaintiffs' case, for in the first place, though the
wife's consent to the husband's disposition of her half of the
goods in communion, as well as of his own half, in efiect
constituted the one instrubient two wills, in fact there was
no will by the wife or disposition of her estate at all, and to
give efPect to her consent would have been to make a gift of
one sixth of tho oommon estate to the relatives of the
husband out of the wife's half.
But I have referred to this
case because of the reasoning on which it is founded.
It ia
sftid that various authorities mentioned, which lay down that
when a man with express consent of his wife has disposed of
^y of her goods, the wife thereafter may not revoke such
disposition,
cannot apply, because all these authorities
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" speak of tbc case where the wife has ^vea such consent,
not by way of last will, but by way of contract^ as in the
pi esent case, and it does not follow either from the clause
J2"
Nov. i«'
quotod from the present testament, that the testator with the
A.AsMoiationConBentand will of his wife had left the remainder of the
common estate to his brother or his children, which consent
Mustert.
and will are specially required by the aforesaid doctors, but
merely that he has done eo on his o\m naked authority,
although it be true that the testatrix afterwards declared
she would be content."
Now this reasoning goes to this, that if a husband, with
his wife, by way of contract, dispose of her goods,
consent
she cannot revoke the disposiiion, and that contract may be
formed by consent to one will, beihg " in eflfect " two wiUs,
ere by the husband and the other by the wife. But that, if
the olrcumstances show that the husband has acted more
upon his own authority than upon the sx{H:es8 will and
cosisent of the wife, she will be entitled to revoke, though
she may have expressed herself content with what the
husband had done, whidi was to take 3 donbtio from the nife
jano
"

I*.
I*;

•'

8.

^

to his heirs.

In the present case, the will and consent of the wift was
and expressed. There was an intercommunion
of will and consent between husband and wife, and an interoommunion of advantage, such as it was, and an absence of
anything like donatio.
In that casci it was said that no contract cati validly he
entered into between husband and wife, because, except in
the making of her will, she is under the power of her
husband, tideoque nee velle nee nolle habtut, and, therefore,
such a contract is " void as against the wife's heirs." But,
freely given

in the present case, the contract, if contract there be, is in
favour, not of the husband or of the husband's heirs, as
distinguished from the heirs of the wife, but in favour of the
common children of husband and of wifei

Again it is saidj althoi^h it is understood docioribus eommuniter " qzwd in testamento possit Jieri contraetus," this
cannot be applied to the case of a married woman, who
cannot consent to Iter prejudice, without consent of her
husband, and the husband cannot give consent to the injury
of his wife and to the benefit of himself or Tils own heirs.
Here, again, the possibility of making a contract is leoognized ; but in the case of a married woman, the contract is
good only where it has the consent of the husband, and is
not to the prejudice of the wife and in favour of the husband
or his heirs.
In the present case, if contract there be, it had the consent
of the husband) and it was neither to the prejudice of the

—
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wife nor for the benefit of the husband,
of their common children.

but for the benefit

In Van der Beryls Netherlands Advice Book, Consult. 32,
p, 56, it is said that a mutual will by two spouses may be
revoked by the survivor, " for in order to bar such revocation by the survivor, it is required that he or she should have ^
expressly consented with the first dying that he or she should
quod tamen de omnibus bonis si
dispose of the goods of both,
factum fuerit et preserHm inter conjuges inter quos donatio non
valet dubio non carere." In the present case, both the spouses
dispose of the goods of both, and donatio inter conjuges, as I
before observed, is out of question.
Again, in Van der Berg's Advice Book, Vol. 1, Consult. 210,
Dec. 18 goes so far
p. 500, it is said " that Peter Stockman
as to say that where a promise has been made not to revoke
a mutual will, the survivor may nevertheless make a contrary
But having looked more carefully into
disposition by will.
the matter, we think that his view would not hold if the
spouses have reciprocally given a benefit, and added a direction how his or her share of the common estate should
devolve after the death of the last dying ; so that the surviving husband, if he have enjoyed the benefit, can make no
other will or direction in respect of his share, but can only
do so provided he has repudiated the benefit and rejected it."
Here, it will be observed, the ambulatory nature of a will
may be lost, and its revo(5ability be lost under certain circumstances.
In Coren's Obser. 12, p. 54, a mutual will had been made,
whereby the common estate was made divisible at the death
of the survivor equally bet\yeen the relations of the husband
and of the wife. It was found that the surviving widow, who
had after the death of the husband greatly improved the
common estate, (?ould not, by a revocation of all former wills.
and by the making of a new will, so alter the mutual will
as to give to her relatives the benefit of the improvements
she had made, for " she had given her consent to the husband's disposing as he did, and then by adiating her husband's inheritance, she bound hcreelf by a quasi contract to
the observance of his will ;" but that her power of disposition was limited to her half of the improved common estate
as it should exist at her death."
In other words, she had by
quasi contract, in the shape of a will, given away her power
to bequeath the money she had expended in the improvement

—
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common
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estate.

authorities relied

upon by the plaintiffs recognize

the possibility, in fact as well as in principle, of a contract
or quasi jjontraot between spouses in the matter of their last
will,

made
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Mostert.

am

of opinion, therefore, that as the husband and wife,
mutual will, regulated the disposition of their common estate for the benem of their children, the wife survivlag cannot revoke the mutual will, so far as regards her share
of the common estate, there being nothing in the will of the
Q^ture of a donatio from her to the husband.
The benefits
^ven to the survivor by this mutual will are not such as
can bear the character of donatio from wife to husband. In
the first place, the benefit was as likely to accrue to the
wife as to the husbands In this case, they have accrued to
the wife. In the second place, the benefit from the prele^cy
was altogether problematical ; that estate might have sold
for less than £3,000, instead of for more.
And in the third
place, the other benefits were so closely allied with advantage to the children as, in my opinion, to deprive them of
the character of donatio.
On every view of the case, I am of opinion that the judgment of the Court should be fpr the defendant, to the effect
of a declaration that he cannot be called upon to pay either
the whole or even a half of the mortgage debt ; that the
amount of .the defendant's inheritance from his father-in-la^,
the testator, being deducted from the amount of his debts to
the joint estate, and the payments by himself and his own
father being applied, in the first place, in payment of the
interest due upon the entire debts owing by the defendant
to the joint estate of testator and testatrix up to the death
of the testator, and next in reduction of the interest upon
principal of these debts remaining after deduction of his
inheritance from the testator's estate, the defendant continues liable for interest upon the amount of such remaining
principal during the life of the widow j and upon the occurrence of her death he will be relieved of all farther liability
in respect of either frincipal or interest.

I
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In B.£ Hull.

An

Attorney must be a Major before admission.

Act
aepLM
ja nTkaix

12, 18r)8, §§ 3, 5.

(Srifith, A.-O., applied for the admission of Mr. C. E.
?"^^ *" ^^ attorney. The applicant was twenty years and
sax months old, had served under articles three years, and had
taken the second-class certificate of the Board of Public
Examiners in law and jurisprudence, entitling him, under Act
1 2, 1 858, to admission after having been articled for that period.
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was brought to the notice of the Conrt that in the
Mr. R. J. Powrie and Mr. C. Watermeyer, the
Court [HoDOBS, C.J., and Watermetee, J.] in camera,
It

cases of

ordered the admisBion of the applicants as attorneys when
On that occasion it was urged upon the
both uiider age.
Court that the Act 12, 1858, §o, fixed twenty-one years of age
in the admission of notaries, but was silent as to age in the
admission of attorneys, § 3. From which it was then argued,
on behalf of the applicants, as it waa now again argued by
6rr«j^rt,^.-(?.,forthe present applicant, thatthe attainment of
majority was not essential in the case of attorneys.
[Before
the Act, the Court had refused such applications, as appeared
from a reference made by the Court to the Registrar during
the argument.]

Bell, C. J.,
There

He

is

no
an

in delivering the opinion of the Court, said :
more important than that of an attorney.

office

adviser of the
community, a protector of
and character.
The law has Jaid down
that even in all ordinary matters, the age at which a person is
presumed to have attained discretion, judgment, and the
intellectual qualifications of manhood is not until twenty-one.
That is a rule, to my mind, intelligible and based upon reason
and justice, and, moreover, fortified by the regular practice
of this Court, which, before the passing of the Act 12, 1858,
was always to refuse such applications when made before
majority.
It is said there is an omission, in the fifth section
of that Act, of the age necessary to be attained before admission as attorney ; and this absence, in regard to attorneys, of
any such limitation as is laid down in the Act in regard to
notaries is founded on as an argument that limitation is not
required in the case of attorneys. But the rule of the Court
in reference to attorneys is ascertainable, by the practice
previous to the passing of the Act,—which was the law
existing at the time of the Act, and left unchanged by the
is

property,

life,

whereas the Court had no jurisdiction over notaries
of the Act, when it was therefore necessary
to specif the age of gentlemen wishing to be admitted as
such.
And if twenty-one was by the Act fixed as the age
for a notary, which is an office of a mostly ministerial
character, as compared with that of an attorney, it would
require far more tiian the mere absence of age mentioned for
attorn^s, indeed, it would require a distinct enactment to
that e^ct,
before it could be said that the ;previQU3,practice
of the Court not to admit attorne^ys hritil twenty-one was
Adhering to principle, t\ierefore,
abrogated for the future.
this application must stand
over until the applicant has

Act ;

until the passing

—
—

attained

m^ority.

[AppUoAnt'i Attorney,

U. K. TREHaOLO;]
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Re Minors Van deb Walt.
will not order the. division of a farm in which
Minors' interests are involved except upon action.

The Court
,

Thia was an application, upon petition, for subdivision and
transfer of an undivided farm held jointly by the children of
jsc Minors yun
Vnn der Walt, one of whom, the applicant, had attained
majority, and produced the assent of the remaining childreo,
on afBdavit.
1869.

oct^i.

The Court declined making any order, intimating that in
these and similar cases the division should be prayed by
pleadings filed and action brought in regular form, for the
purpose of record and to identify judgment.
{AppUcatit's

AHome^, HomnsTB & Co.]

[The same order was made on several other

like applica-

tions during the term.]

H.

'LtOtJ'W vs. J.

Executors

may

HOPMEYBAND OTHERS.

and bona fide manner purchase
from their co-executors.

in open
assets

estate

Witnesses, taxation of expenses of, in such case.

This was an action to set aside a sale and transfer by
Nov. 16.
executors to their co-execntot.
Lo^M.
'^^^ plaintiff's declaration stated that Jan Hendrik
^Md^tSr'
Hofmeyr,
Andries Brink Hofmeyr, Johannes Jacob
Hofmeyr, and Frederick Willem Hofmeyr, all of Gape
Town, the above defefldants, had been summoned to answer
Adriaan Louw, junior, of the division of Tulbagh, married
in community of property to Hester Sophia Hofmeyr, one
of the heirs of the late Hester Sophia Joubert, widow of the
late Jan Hendrik Hofmeyr, senior, deceased, in an action
to set aside a certain sale or pretended sale of certain piece
of ground, with a dwelling-house and other buildings erected
thereon, situated in the vicinity of Cape Town, iil the
Gardens, being a portion of that part of the estate Welgemeeud, transferred to Jan Hendrik Hofmeyr, J. H. son,
on the twenty-eighth day of October, 1862, aiid forming part

of the asset? of the said late Hester fcjopbia Joubert, widow
of the late Jan Hendrik Hofmeyr, senior, deceased, as
therein and hereafter is mentioned. That the said Hester
Sophia LouW, born Hofmeyr, is the wife of, and married
in community of property to, the plaintiff, Adriaan Louw,
junior, and was and is the granddaughter of the said late

"
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widow of Jaa Headrik Hofmeyr,
1869.
^°''and one of her heirs testamentary as well'
as one of her heirs " ah intestato."
That the defiendanta. j^o'JJ'^j.^^
were in and by the last will and testatoent of the said Hester and others.
Sophia Joubert, widow of Jan Hendrik Hofmeyr, senior,
deceased, nominated as her executors, and on her death,
which happened on or about the twelfth day of November,
1868, took out letters of administration from the M&siter of^/j
this honourable Court to hor estate and effectsThe principal part of the duties of such administration and executorship were by the said defendants entrusted to and left with
the said Johannes Jacob Hofmeyr, the third named of the
said defendants who is by trade or profession an auctioneer.
That part of the assets of the said late Hester Sophia
Joubert, widow of Jan Hendrik Hofmeyr, senior, deceased,
consisted of certain piece of ground, with a dwelling-house
Hester Sophia Joubert,

senior, deceased,

and other buildings erected thereon, situated in the vicinity
of Cape Town, in the Gtardens, being a portion of that part
of the gardea Welgemeend, transferred to Jan Hendrik
Hofmeyr, J.H. son, on the twenty-eighth' day of October,
1862, of very considerable value, far exceeding the sum of
Rix hundred and fifty pounds. That under these circumstances,
the said defendants, on the fourteenth day of January, 1869,
without giving any proper and sufficient public notice of
theii intention, pretended to put up the sjiid piece of ground
and other outbuildings erected
with a dwelling-house
thereon, situated in the vicinity of Cape Town, in the
Gardens, being portion of that part of the estate Welgemeend, to auction, the said defendant, Johannes Jacob
Hofmeyr, himself acting as auctioneer, and at such pretended
auction a bid for six hundred and fifty pouuda was made, butthe
said property was not knocked down, and it was by the said
Johannes Jacob Hofmeyr announced that there was no
sale.
The plaintiff further says, that on the same day, or
shortly thereafter, the said defendant, Johannes Jacob Hofmeyr, pretended to buy, and the other defendants to sell, the
aame piece of ground, with the dwelling-house and other
buildings erected thereon, for the sum of six hundred and
fifty pounds, which the plaintiff says is a gross undervalue
for the same.
And the said plaintiff saith that transfer
followed in terms of the said pretended sale upon the

Wherefore the said
seventeenth day of August, 1869.
plaintiff prayed
that the said pretended sale may be
declared to be null and void, and the subsequent transfer thereof may be cancelled by order of this honourable
Court, and that it may be declared that notwithstanding
the said pretended sale and the transfer so effected aa hereinafter as

desoribed, said piece of ground, with dwelling-house

^
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^'^il^
j.H°«ofmeyr
and otben.

and other buildings thereon, a? hereinbefore described, may
be declared to be atill assets of the said late Hester Sophia
Joubcrt, widow of Jan Hcndrik Hofmcyr, senior, deceased,
or that the Said Johannes Jacob Hofineyr may be compelled by the order of this honourable Court to re-transfer on
the books of the Begistrar of Deeds the same piece of ground,
with the dwelKng-house and other buildings erected thereon,
hereinbefore described, to the executors of the said late Hester
Sophia Joubert, widow of the late Jan Hendrik Hofineyr,
senior, deceased, as assets in her said estate, to be distributed
under the direction of this honourable Court. And that the
same piece of ground may be converted into money and
realized for the benefit of the estaie of the said Ute Hester
Sophia Joubert^ widow of the said Jan Hendrik Hofineyr,
senior, deceased, at a fair and proper value, under the order
and direction of this honourable Court.

The defendants pleaded first the general issue. And for a
further plea, that they did in their said capacity of the
executors testamentary of the said estate, and that the said
Johannes Jacob Hofmeyr, likewise in his said capacity as
auctioneer, give proper and sufficient public notice of their
intention to put up the piece of ground in the said declaration mentioned to public auction on the fourteenth day of
January, 1869, that the said notice was duly published in
five of the most circulated newspapers of Cape 'fowa, to wit
the Mercantile Advertiser of the' thirteenth Januaty, 1869,
the Zuid-Afrihaan of the fourteenth January, 1869, the
Volksblad of the thirty-first December, 1869, the Vblksvriend
of the 30th December, 1868, and the Advertiser and Mail of
the eighth January, 1868 ; that before and at the time when
the said piece of ground was so put up to public auction, the
said defendants, in their said several capacities, employed every
lawful means in their power to sell it for the highes price that
could be obtjdned, that after the said defendants, in their said
several capacities, had failed in selling it by public auction on
terms advantageous to the st^d estate, and had vainly tried
other means of disposing thereof, they did, in their said
capacity as executors testamentary of the said estate, sell the
said piece of ground, as they lawfully might, to the said
Johannes Jacob Hofmeyr, in hia individual capacity, for the
sum of £660 sterling, being the highest price which they
could succeed in obtaining for it, and that the sud sale was
miade bond fide, -mthont any intention to injure or defraud
the said plaintiflF or any other person whomsoever, and with
due and exclusive regard to the interest of the estate, which
the said defendants are ready to verify.
Wherefore they
submit to this honourable Court that the said plaintiff is not
entitled to the relief prayed for in his said declaration, and

,
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they pray that the said plaintiff's claiia
with coats of suit.

may be

rejectee!,

From the evidence led by Qriffith, A.-G., far plaintiff, it
appeared that preTious to the sale the plaintiff haid arranged
with one Staal to be present at the sale and to watch ita
That the property was first put up by the rise
and not one bid m^tde; then by the fall, and on the auctioneer offering £5 bonus for a bid of £625, which no one
present would offer, Staal, by arrangement, made a mock bid.
The -property was nominally knocked down to him. He
received the bonus, and returned £4 to plaintiff afterwards,
keeping the other £\ himself. Afterwards, the plaintiff himself purchased the house from his co-executors for £650.
From the evidence led by De Villiers for the defendant, it
appeared that being himself a co-heir and co-executor, ani
anxious thatthe estate property should not be sacrificed he, had
made the arrangement with Staal above stated. That he had
duly advertised the sale in the city newspapers,. English And
Dutch, a reasonable time before the sale.
That he had,
before the sale, waited upon several parties who he knew were
on the look-ont for properties, and had strongly recommended
That on the day
this particular property to their attention.
of sale he had also done all in bis power to procure a bid,
but unsuccessfully.
That he had then acted with Staal, as
per previous arrangement, which he admitted ; and that
subsequently, after consulting his co-executors, he, with their
aatent, purchased the property himself. It was admitted that the
plaintiff's individual assent had not been asked or procured.

progress.

The Court stopped further evidence wMoh was heva^ led
the defence to prove the openness and bona fides of
the defendant's conduct, by an intimation that it entertained
no doubt on that point, but wished the discussion to be confined to the naked questioii of the defendant's legal right to
act in the manner described ; and called upon

for

Villiers, for the defendant, who admitted that by EngSaw a purchase by an executor of the executory estate
would be void ; but cited Voet 18, 1, 9 ; 2 Bmye 465-6
Dig. 26, 8, 5, § 2, to show that the Eoman-Dutch law
differed in this respect firom the English, and justified the
defendant in what he had done.
Griffith, A.-G., contra, cited Matthceus, De Auct. 1, 10, 6,
" Potto"
&c. ; also a decision of this Court In re Insolvent
Estate E'dw. Phillips, 21st April 1845 (vide Appendix),
Steytkr vs. Cannon's Trustee, 2ith November, 1853 (vide

De

lish

and argued that Staal's bid was a fictitious,
and that the defendant had subsequently purchased out of hand to avoid the payment of auction duty.
Appendix);

puffing bid,

isg».
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H^iTta
•nd

others.'

Belt.., C.J.

:

My opinion

ia

that the sale

Is

a good one.

rpj^g

Roman-Dutch law, differing from the law of England,
requires a sale by a person in a fiduciary position to be
The law of England
publlc, Bot secrct, and not maid fide.
allow such a sale under any circumstances,
proceeding upon what appears to me to be the good
and wholesome ground that no one can possibly be possessed of
that amount of knowledge regarding the trust property
which the trustee himself has, and that therefore to allow the
trustee to become a purchaser would be calculated to prevent
outsiders' coming forward to buy. The Koman- Dutch law,
however, in the passage cited from Voet, distinctly allows
any co-tutor or co-executor to purchase from his co-tutors
or co-executors in the manner in which the defendant
It may by some be regarded
in this action purchased.
as a vicious law ; but that we cannot help, being here to
administer the law as we find it, and not to make it It is
impossible to deny that the defendant did everything in his
power to accomplish a sale before he bought himself. He
tested the public inclination by getting a person to make a
1 think that very improper, and
bid of £650 on the fall.
almost dishonest, but the custom is frequent for auctioneers
to do what the defendant did ; and if that special question
ever comes before the Court it may possibly be declared
fraudulent in an auctioneer to get any person to accept a
will not

bonus for an offer which in reality was no offer at all. After
having used every exertion to sell the property publicly that
day, and getting a person to make this fictitious offer to give
a price, to start the sale, without success, ihe defendant
consulted the persons interested and offered a further bonus
This also failed. Now if Re really
of £7 lOs. for a bid.
wished, as is suggested, to buy the property himself out of
band, he took, by hia open proceedings at this sale, the very
best means of defeating his own wishes. If the property
really were worth more, and any person desirous of purchasing had been present at that sale, which was after proper
notice, the property would have been that day disposed of
most undoubtedly, as far as the exertion of defendant could
In my opinion, therefore, the sale was good; and
secure it.
there must be judgment for defendant, with costs.
Dentssen, J., and Fitzpatkick, J., concurred.
Postea, inter eosdem, the plaintiff applied to the Court for
a review of the defendant's taxed bill of costs, in which were
charged the expenses of eight witnesses, most of whom had
not been called, summoned to prove the bona Jidea of the
defendant's conduct. The defendant opposed, on the ground
that looking at the allegations of his misconduct as auctioneen
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made

in the plalntiflfs declaration, it was essential to fortify
himself by the evidence of the witnesses summoned. And so
Whereupon this motion was refused,-' with
the Court held.
.

costs.

ises.
^'"'- '°-

J.

Louwej.
H. Hotmeyr

and otheis.

rPUlBtiiri* Attorneys, HorHETEStCo. I
KOllTB
LDofflndSDt'i Attorney,
J

DK

Bruce

vs.

CoRNWAiL.

Boyal Warrant of Appointment, action

Trade name and mark, action

to recover possession of.

to restrain use of.

Defendant was summoned to answer plaintiff in an action
recover a certain documentj or warrant of appointment as
" tailors to His Royal Highness the Duke of Edinburgh,"

to

granted to the firm of Bruce & Co., which firm is now
represented by the plaintiff; as also to restrain defendant
from describing and holding himself out by public advertisement and otherwise as " the late firm of Bruce
Co., tailors
by special appointment to H. E. H. the Duke of Edinburgh," and usurping and using the trade-name and mark

&

of the plaintiff.
Plaintiff, in his declaration, stated that heretofore, to wit.

year 1866, and for a long time prior thereto, he
on business with good success and repute as a tailor
and clothier at No. 27, Adderley-street, Cape Town.
That
towards the end of 1866, intending to proceed to England,
he entered into an arrangement with defendant and one
McCraitb, both of whom had theretofore been and were then
in his employment, for the sale to them of the good-will and
stock-in-trade and book debts of his business, which was
thenceforward to be carried on by defendant and McCraith,
in partnership, under the firm of " Bruce & Co.," upon
certain terms as specified in a memorandum of agreement
annexed.
That plaintiff then proceeded to England, and
the business was carried on by defendant and McCraith, in
partnership, under the firm of Bruce & Co., under the said
agreement, from the commencement of the year 1867, until
March, 1868, when failure was made by them in carrying
The plaintiff then,
out the conditions of the agreement.
faaring heavy losses in respect of his interests under the
agreement, came out again to Cape Town, where he arrived
in March, 1869, and an arrangement -was
entered into
between him and defendant and McCraith to dissolve the
existing partnership and to re-transfer to plaintiff the goodwill, atock-in-trade, and book debts of the business, which
dissolution and arrangement were duly advertised, plaintiff
granting defendant and McCraith a release of his claims

In the

carried

S 2

Not.

23.

Bcuce v«.
cornwjji
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Vtor. at.

Smvai'

accrued under the former arrangement. That while the
business was being carried on as aforesaid bj the defendant
^^^ McCraith, under the firm of Bruce & Co., a warrant of
appointment as " tailors to His Boyul Highness the Duke of
Edinburgh " was granted to the said firm, dated December,
1867, and became and was part of the said business and of
the good-will thereof, and a means of acquiring custom
thereto, and an inducement to persons to become customers
of the said business.
And on the grant of such warrant a
sign-board painted with the Royal arms was placed over the
door- of the house where the said business of the plaintiff
formerly and afterwards of the said firm, and since the first day
of May, 1869, of the plaintiff again, was and has been carried
on. In pursuance of the said arrangement for the re-transfer
of the business to plaintiiF, he took possession of the shop on
the first May, 1869, opened new books, took orders and
executed the same on his own account, received payments,
and paid the wages of the sei-vants and journeymen
employed ; but defendant and McCraith had access to the
shop and were frequently there up to the 2nd of June. At
some time during May, the defendant secretly removed from
the shop the said warrant of appointment of Bruce & Co.,
as such tailors to H. E,. H. the Duke of Edinburgh, and on
the night of the 2nd June, he also forcibly removed the
sign-board containing the Koyal arms from above the door,
and had since opened a shop on tho opposite side of the
street, wherein he carries on the business of a tailor and
clothier, and he publicly exhibits the said warrant of appointment of the firm of Bruce & Co., as tailors to H. R. H. the
Duke of Edinburgh, as though the same were his own and
belonged to his own business, and be has placed above his
door-way the said sign-board containing the Royal arms, or
one similar thereto, and also a sigp board containing the
words " W. D. Cornwall, late Bruce & Co.," thus falsely
pretending to the public that he is the true representative of
the said firm of Bruce & Co., and entitled to the good-will
thereof, and to use the trade name and mark thereof,
whereby plaintiff is injured, his customers being deceived
into the belief that the old-established business carried on
by him for many years with good repute is now carried on
by defendant, and are induced to give their custom to the
defendant, which they intended in reality to have given to
the plaintiff, and would have given to the plaintiff but for
being so deceived and misled as aforesaid. Wherefore
plaintiff prayed that the defendant might be compelled by
the order of this honourable Court to deliver over to the
plaintiff the
said warrant of appointment as part of the
good-will of the business of the said firm, or being appur-
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tenant thereto, and that he might be restrained from publicly
representing himself, by sign-board or advertisement, or
otherwise, as tailor by specisu appointment to H. R. H. the
Duke of Edinburgh, and from using as a sign of his businesa
establishment, or as part of such sign, the Royal arms, and
from representing himself as "Bruce
Co.," or "late
Bruce & Co.," and from making use of any sign or trade
name or mark, colourably differing from, but really or substantially imitating the same signs, names, or marks as
and from publicly representing himself by any
aforesai<^l,
means as entitled to carry on, or as carrying on, the business
late the business of the plaintiff or of the said firm of Bruce

ims.
'*'"'

"•

JS^^Si

&

&Co.
Defendant pleaded the general issue.
Qriffith, for plaintiff, cited Churton vs. Douglas, Johns, p.
74, also reported in 5th Jur. N. S., p. 887 ; Croft vs. Day,
T Bet). 84 ; Hall vs. Burrows, 33 L. J., ch. 204 ; Bury vs.
1

Bedford, 23 L. J., Ch. 65; Knott vs. Morgan, 2 Keen, 213.
De Villiers, for defendant, argued that the warrant was a
pe^reoD-al one to defendant, and that there had been no re-sale
On the question, does business
of the good-will to plaintiff.
include "good-will," he cited 2 Lindley on Partnership,
846,

ind

ed.

The Court-gave judgment
[Pliluiuri AttonuT>,
DabiulaiiO A<liinN7,

for plaintiff,

with costs.

Bnc b NlFHtw. ]
Van Ztl.

i

Hodges

vs.

Marriage, proof

Hodges.
of.

— Evidence.

In an action by a husband against a wife for the restitution of
conjugal rights, the marriage

may

be proved by the sole

testimony of the husband.

In this case, which was an undefended action at the instance
of the husband against the wife for restitution of conjugal
rights, the defendant swore to his marriage with Mary Ann

Aylward, at Cape Town, before the Rev. Mr. Hodgson, on
That they had lived together for a
the 21st July, 1845.
short lame, but that afterwards the defendant, although
repeatedly solicited to return, had neglected and refused so
to do.
The witness added that he brought this action in
order to enable him to bring the action for divorce afterwards
wife declined to return.
BBLI4, C. J.
How can we grant a decree for restitution
of conjugal rights to a man who comes here and swears that

in case his

—

mov.

so,

Hod^w.
"<"*«••
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not the restitution of conjugal rights he really desires to
but that he has some ulterior object in view ?
Cok, for plaintiff, cited the following passage from Browne's
Principles and Practice of the Divorce and Matrimonial
Court, ed. 68, p. 70 : " Nor has the Court any discretioaarj'
power to refuse a decree in a suit for restitution of conjugal
rights on the ground that the suit was instituted by the
petitioner, not in order that he might regain the society of
The petitioner in a
his wife, but for some ulterior object.
suit for restitution of conjugal rights is entitled to a decree
unless he is proved to have committed a matrimonial offence,
which would be a ground for a judicial separation." Also,
Scott vs. Scott, 34 L.J., P. M. §• A., 23. Qrioad the
marriage, he produced, through the present minister of the
Wesleyan Chapel in Cape Town, the record-book of marriages solemnized there, in whioh book there appeared an
entry on the 21st July, 1845, of the marriage of James
Hodges to Mary Ann Aylward, in the presence of two
The Rev. Mr.
witnesses, one of whom was since dead
Hardy was unable to prove the identity of the plaintiff and
defendant with the parties named in the record-book, the
marriage having been solemnized before a previous incumbent.
Cole was then about to prove this identity by the evidence
of the plaintiff himself, when a doubt was suggested by the
Court as to his competency to do so. Whereupon Cole cited
Prickett vs. Prichett, Buch. Rep , 1868, p. 25, and Rykie vs.
Rykie, do. 115.
The evidence was thereupon received, and
an order made upon the defendant in form of that in Rykie

it is

1869.

Novjo.
'hoI'm'"'

jjave,

vs.

Rykie,

Flamtiff's Attorneys,

FJIBBKIDGS & AttDBUNB.

[Subsequently, in the action for divorce, additional proof
of the marriage was produced, and the divorce granted.]

Thode, Appellant, Plaintiff below, vs. Vas der
HoEVBN, Respondent, Defendant below.
When

actual,

and not merely

the registered,

for goods supplied
Dec.

2.

'j_JThode.AppBiiant.
piamtiff below,

^

Retpoifdra't!"'

DcfendantbeioV.

to

a

owner

is responsible

vessel.

This was an appeal from a judgment of the Resident
Magistrate of Cape Town.
The respondent was summoned in the Court below for payj^^^j, ^f £20 fQ^ thirty toHS ballast supplied to the schooner
Qm«««j of which he was the legal owner, and for running a
cable and anchoi to the said schooner, and for coals supplied
and shipped.

:
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im.
ovideDjCe taken below was as follows
Robert Byron Manuel : I am clerk to the Eegistrar of Ship^T'
As such, the register of all colonial siiips Thode.l^peiiuit.
ping in this port.
I produce the register of vessels PiMiUffbeipw,"
passes through my hands.
The object of keeping the register van deriioeven,
registered at this port.
is to show the description and ownership of the vessel, and Defe'nS^t'teiow.
All colonial ships above fifteen tons
of any mortgages, &c.

The

?•'

The schooner Queen is registered.
must be registered.
(Defendant's agent admits that the schooner Queen still
stands in his client's name.)
Transfers are not chargeable
have no record of the change of ownerwith any fee.
ship from Van der Hoeven to any one else.
Charles Edward Schlesinger : I am general manager of
I am acquainted with the transthe firm of Thode & Co.
actions with plaintiflT and the schooner Queen,
The account
now shown me is correct. It is charged to the schooner
Queen, for ballast supplied and work done during July,
looked for payment to her
August, and September.
If I wish to know who are the owners
eaptain and owners.
of a vessel I go to the Custom-house.
1 go to the place
where they clear the vessels and there find the owners and
I went to the Custom-house shortly after
agents' names.
running the anchor to see who the owners of the Queen were,
I found the defendant to be the owner and A. Searle the
agent.
I made out this very account for the anchor against
the captain and owners of the Queen, and sent it to the agent,
Mr. Searle. I generally enter the name of the vessel in my
book. I sometimes enter the agent with the vessel.
Au
item for ballaat is entered, " A. Searle, schooner Queen, 17
tons ballast."
And another, *' Schooner Queen, 15 tons
ballast for June."
Also, " Running an anchor and cable,
£30 (but awarded £22)." In August, " Schooner Queen,
half ton coals."
In September, " Schooner Queen, A. Searle,
half ton coals."
The coals were supplied to the schooner. I
made out my accounts to the agent in the name of the captain
and owners of the Queen.
Mr. Searle never said anything
to me about these accounts.
My idea was that Captain
Bloem and defendant were the owners. When we sent to
defendant for payment he said he had nothing to do with it.
[Cress-examined^
Mr. Thode and Mr. Aokerberg are
partners in the firm.
Mr. Searle was never asked for payment.
applied to defendant when we heard that the
Queen was to be soMfor the benefit of Mr. Searle's creditors.
I did not apply personally.
The ballast, I believej was
ordered by Searle.
The running the anchor was asked by
the vessel.
The captain ordered the coals. He only said
they were for the schooner Queen.
In July, August, and
September I was under the impression that defendant was

We

We

We
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I did nothing to satisfy myself oa that point,
during that time we had no communication from

the owner.

1869
"'*•
J"

Tho(i«TTeiianL
pi^tiff ^liow,

vanderHooTen.

B^cademhaow

and

defendant.

Arend Fan der Hoeven : I was once owner of the schooner
I sold her in January last, through a broker, Mr.
^^' ^- Searle. Since that time 1 had no interest
^^
^^^S>
I did not order, and know nothing about
in her whatever.
Queeu.

When I sold
\^By Flaintiff's Agent.'\
the goods supplied.
T sold it for
the vessel I kept it in my name as a security.
£400, and was paid £250. The mortgage was not registered.
Until all the bills are paid I keep
I have given no transfer.
it in my name on the register as a security for myself, so
I gave
that Searle can't sell before my bills are paid.
no one notice that I had sold the vessel. I did not take a
bill of sale to the Custom-house to have the vessel transferred.
She wa% insured in my name at the time of the sale.
It was conditioned that it should be done that way so that
I attended the sale of the vessel
I should be fully secured.
when it was sold in the insolvent estate of Searle. I
had then received a letter from Mr. Moore on this account.
Mr. Moore did ask me whether I was satisfied with the
He
bid, £210.
I said, "I can't do anything to it.
can sell it if he likes." \_By the Court.'] When I sold the
At the time of
vessel I gave up all interest to Mr. Searle.
sale Mr. Searle gave me bills for the full amount of £400,
of which £250 has been paid off.
A. Searle : I purchased the Queen from defendant on the
Ist January, 1869.
Defendant has had no interest in the
management of the vessel since the sale to me. She has
been worked entirely at my risk. The goods were ordered
At the
for the vessel.
I considered myself respodsible.
time when the anchor was run either Ackerberg or Thode
asked me who were the real owners of the Queen, I said,
" It is still registered in Van der Hoeven's name, but I am
the owner."
Since I have become the purchaser of the
schooner sometimes the captain and sometimes I paid for the
supplies. -The vessel has been sold for the benefit of my
estate.
\^Cross-examined.'\
I did hear Mr. van der Hoeven
reply to Mr. Moore " I am satisfied," at the day of the sale,
when the vessel was to be knocked down for £210. I had
no conversation with defendant as to whether the vessel was
to be Sold out of hand or publicly.
The. conditions of sale to
me were that transfer would be given on-payment of all the
instalments due.
De Villiers, for appellant, argued that Van der Hoeven,
the registered owner of the vessel is liable, and not
Searle.
Griffith,

A. G.

{contra), cited

Maclachhn on Shipping,
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issb.

Doc.

—

Poitea (Dec. 7).
The Court upheld the judgment of the
Court below, and disallowed the appeal with costs.
rlpiielUiit't AtiorneTt, pAlRBKiDOKft
KORTB.
]l«ViXKlont'* Attormx.

Dl

vs.

— Pleading.

report cannot be pleaded in answer to a declaration
for slander.

This was an action to recover £500 damages for slander
by defendant's wife of and concerning plaintiff.
To the declaration, which was in ordinary form, the
defendant pleaded, first, the general issue ; and, among othet
special pleas, the following : " That at the time of the alleged
speaking of the words complained of in the declaration, the
scandal in such words contained was matter of common
report, and the defendant's wife, believing the same to be
true, and without malice, repeated such common report ; and
this the defendants are able to verify ; wherefore they pray
judgment with costs."
For answer to this special plea the plaintiff " excepted
thereto generally in law, and for cause of exception shows
that even if the facts therein averred were true, the same
facts afford no defence to the matters charged in the said

uttered

declaration."

After hearing Griffith, A.~G., in support of the exception,
and Cole in support of the plea, the Court sustained the
exception, with costs.
[The action itself was afterwards amicably settled out of
Court.]
r*PBDctol>

HoeTeDf

Smith.

Injuria Varhalis (^Slander).—-Action of.

Common

pilinti/beiow,'

Respondent,
Defendantbelnv.
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Durham

Cape Town and Wellington Eailway
COMPANT.

vs.

Damages by Railway

This was an action to recorer £5,000 damages by a

^!t'i.
9.

13:
Jl;
JO-

Durham
"

vs.

dompany!"'''

Accident.
rail-

^ay accident.
The plaintiff's

declaration stated that before and at the
time of the injuries complained of the plaintiff carried on a
profitable and increasing business as an auctioneer, road contractor, and law and general agent, at Ceres, in the division
of Tulbagh.
That defendants were and still are the proprietors of the Cape Town and Wellington Railway, carrying
on business as carriers of passengers and goods for hire
between Cape Town and Wellington. That on or about the
30th June, 1869, plaintiff paid to defendants the sum. of
lis. 2d., in consideration of which payment they undertook
and agreed to convey him with due care and diligence from
Wellington to Cape Town ; but that by reason of the
negligence and want of due care and proper precaution on
their part, the carriage in which he was so conveyed was
upset with great force and violence, and divers grievous and

permanent bodily injuries were in consequence inflicted
upon the said plaintiff. That amongst other injuries inflicted
upon him in manner aforesaid, he sustained a severe fracture
of the leg, breast bone, and three parts of his ribs, a dislocation of the ankle, the rupture of the rectus femoris, or prinmuscle of the left leg, and a severe strain of the
muscles of the spine, back, neck, and chest, and grievoiis
cipal

interDal injuries, especially of his lungs, by reason whereof,
and the consequent loss of profitable business, he has sustained damages to the amount of £5,000 sterling. Wherefore

he prayed that the defendants might be condemned to pay
him the said sum of £5,000, as and for compensation for
the said bodily injuries, and as and for damages for the said
loss of business ; and that he might have such further or
other relief as to this honourable Court shall seem me&ij,
with costs of suit.
to

To

this the defendants pleaded, first, the general issue j

and further, that the injury suffered by the plaintiff, if any,
was caused to him by accident and the act of God, and not
by reason of their negligence. That they took all reasonable
and proper care and used all due and proper diligence for
the safe carriage and conduct of the plaintiff and the train
and carriage wherein he was being carried, and the passengers
and goods conveyed thereby, but that by reason of unavoidable accident, the said carriage wherein the said plaintiff
was was upset whereby and by reason whereof, and not
;
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by reason of the want of due care and proper precaution on
i869.
""•
their part, the said plaintiff suffered such of the injuries
10.
complained of as he did in fact suffer, if any, and this the
13,
H.
defendants were ready to verify
wherefore they prayed that
17.
the claim of the plaintiff might be dismissed, with costs.
20.
On the 8th, 9th, 10th, and 13th, the Court heard evidence, Durham vs.
cT.&wiRiiry.
and on the 14th argument.
""'""yCole, for plaintiff (with him De Villiers),
The defendants
are liable for damage done by their negligence and want of
;

The negligence was of two kinds : negligence in
prudence.
As
the construction of the line and in its non-inspection.
to the duties and liabilities of railway companies, although
they are not, like carriers of goods, insurers of what they
carry, they are bound to do everything that human care and
foresight can dictate.

(MarshalPs

Law

of Railway Com-

1862, pp. 114, 115, 142: Story o« Bailments,
Bennetfs 7th ed,, sect, 601 : Angel on Carriers, sees. 523,
He relied strongly on Great Western Railway
536, 568.)
Company of Canada vs.-Bray and Faucett, Moore P. C. Ca,,
N.S, vol. I, p. 101.
Griffith, A.-G., for defendants (with him Halkett), argued
contra on the evidence of negligence ; and cited JBird vs.
Great Northern Railway Company, 28 L.J., N. S. Exc.p. 3,
which, he maintained, overruled the case in Moore cited
contra.
The mere fact of the occurrence of an accident is
The
Toai prima facie evidence of the Company's negligence.
burden of proving such negligence is on the side of the
(Hammock vs. White, 31, L. J., C. P.,
plaintiff averring it.
p. 129 : Story on Bailments, sees. 601, 602 : Aston and. Heaven,
1-2 Espin, 533 1 Christie and Griggs, 2 Camp^, 80: Croft and
Waierhouse, 3 Bing., 321 : Cotton and Woods, 8 C. B.,586.)
Cole, in reply, ppinted out that the cases from the L. J.
cited contra were in 1868 and 1852, while the case in Moore
was in 1863, and therefore not overruled.

panies,

Cur, adv. vult.

Fostea (20th).
J., said: This was an action brought by Mr.
against the Cape.Kailway Company for payment of
£5,000 of damages in respect of injuries sustained by him
while travelling from Wellington to Cape Town in one of
the carriages of the defendants, " by reason of negligence
and want of due care and proper precaution " on the part of
the defendants. The defendants -pleaded, besides the general

Bell, C.

Durham

issue, that

and used

they bad taken " all reasonable and proper care,
"
due and proper diligence for the safe carriage

all

T 2
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of the plaintiff, but that, by reason of" unavoidable accident,"
carriage in which the plaintiff was travelling was upset,
the
^/ J;
thereby the plaintiff suffered the injuries of which
and
J»14.
he complained. The injuries of which he complained were,
"
fracture of the leg, of "the breast-bone;, and of three ribs,
20.
of the ankle, rupture of the rerfMs/emoris. These
dislocation
Durh^M.
cT.ftw.niwy. were all substantially proved to .have taken place. The
Company,
^g^laration also alleged a severe sprain of the muscles of the
spine, back, neck, and chest, and grievous internal injuries,
especially to the lungs. Sonae or all of these may probably
have happened, but none of them were proved, except the
injury to the lungs. The accident out of which these injuries
arose took place on the 30th of June last, in mid-winter,
and during the rainy season of the Colony. It rained more or
less on the 28 th and 29th. When the last, train passed on
the evening of the 29th, part of the line between Stellenbosch
and Klapmuts was already under water, and this the driver
of the train reported that evening to Martin, the inspector,
at the Paarl Station, as he passed on his way to Wellington.
Between the Paarl Station and Wellington, a distance of
nine miles, nothing occurred on that evening of the 29th,
BO far as water is concerned. The rain continued more or
less during the evening, and throughout the night of the 29th,
and between one and three in the morning of the 30th the
fall was excessive. That morning, the 30th, the trun left
Wellington at half-past six, its usual hour. Nothing occurred
until the train got between the 54^ mile and the 54th
mile from Cape Town, and about five miles from Wellington,
when the driver suddenly discovered that shortly before him
part of the railway had been carried away, leaving the rails
in mid-air. The driver immediately ^ut off the steam ; but
before he had time to do anything more, the engine plunged
into the chasm and fell over on its side, and the tender and
carriages rushed over it, making cue accumulated mass of
ruin. The plaintiff happened to be in a first-class carriage,
which was projected through a second-class carriage, and,
after he was taken from the 'rains, he waa found to have
sustained the injuries of which he complains.
The chasm
in the railway was undoubtedly produced by water which
had accumulated on the upper side of the railway. The
water had come from the higher grounds on that side, and
ijso from the Berg Siver, which flows on the lower side of
the railway. That river had overfiowcd its banksy and sent
a volume of water to the upper side of the railway, underneath a bridge of twenty-four feet span, called the Sandhills
Bridge, which was rather less than a mile nearer Cape
Town than the scene of the accident. This bridge, therefore,
instead of relieving the railway from water, helped on tliis
1869.

"•

Dec.

;

30G
1869.

Dec.
„
„
„

8.

».
10.

13.
14.'

id.

railway was constructed, for carrying away the water which
might be expected to accumulate on its upper side. It seems
that when the plans for the railway were submitted to the
Colonial Engineer, he thought the waterway insufficient,
and suggested that it should be increased, so as to afford at
of *^^ ^^'^^ * drainage of thirty-eight square feet
suggestion was carried out by making a waterway
g^^j^j ^^ £fj.y gquai-g feet, and by changing the line of the
railway, so as to make it pass along a higher level than was
originally contemplated. Notwithstanding this apparent careful provision against the accumulation of water, the result
has shown that, although the waterway has been sufficient
since the year 1862, when the line was constructed, it has
proved insufficient in the year 1869, when, as seemed to be
admitted, the fall of rain, within a given time, during the
night of the 30th of J une, from one to three o'clock, was
If I were
greater than had been known for many years.
constrained to give an opinion upou this subject, t should be
itiolined to adopt the language of the Privy Council, in the
case of the Great Western Railway of Canada vs. Braid,
1 Maoris Privy Council Reports, 121, that the defendants
ought to have constructed their works in such a manner as
to De capable of resisting all the violence of the weather
which in the climate of this Colony might be expected to
And the evidence, fairly
occur, though perhaps rarely.
considered, shows nothing beyond in the character and degree
of the storm which destroyed the embankment. The embankment, in the language of the same judgment, was in that
case insufficiently provided with the means of resisting the
storm, and in the present case with the means of carrying
off the waters of the storm, which, though of unusual
violence, was not of such a character as.might not reasonably
have been anticipated, and therefore ought to have been
provided against by all reasonable and prudent precautions.
I don't think it necessary, however, to enter into the
matters to which I have referred, because I mean to rest my
judgment entirely upon the question whether the company
exercised that prudence, care, and foresight for the security
of the passengers by the train, before dispatching the trwn
on the morning of the 30th, which the public was entitled to
The defendants were cerlaibly not insurers, bound
expect.
to warrant the safety of the passengers in any and at all
events ; but they were carriers, and as such they were
bound to take every reasonable precaution to secure the safe
transit of the passengers by their train.
How does their
conduct then stand in this respect ? The main line from
Cape Town to Wellington is only fifty-eight mileB, and the
branch line from Cape Town to Wynberg is only eight

t^^'t P*'^*
iff.
„„..im ,>i.
Durham
c.T.ftV.niwy, that this
Company,
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For this extent of over sixty miles, there were a
igsj).
^'°manager, a resident engineer, two inspectors, and, so far as
J10.
regards that portion of the line where this accident occurred,
13.
But not
a staff of platelayers, equal to one man per mile.
14.
17.
one of these individuals lived at Wellington, the terminus of
20.
the line ; nor does it appear from the evidence that, with
j^
^
the exception of Martin, the inspector, and the platelayers, c.t. aw. RTwy.
^''^v^''^one of them visited the end of the line either on the 28th or
on the 29th, notwithstanding the rainy weather of those two
days ; nor even on the morning of the 30th, notwithstanding
the excessive fall of rain between one and three o'clock,
although from the Paarl to Wellington the line was known
to run for the greater part through the valley of the Berg
River, a turbulent river, occasionally shifting its course and
overflowing its banks, and although that portion of the line
had formed the subject of anxiety and discussion at the original construction of the line in 1862. With regard to Martin,
the inspector, whose particular duty it was to keep this part
of the line under daily" supervision, he left Wellington at
ten minutes past three o'clock p.m. of the 29th, and never
returned. McNamara, the driver of the train which would
pass the Paarl after six o'clock of the evening of the 29 th,
reported to Martin that water was over the line at thirty-six
miles from Cape Town. Martin Immediately took twelve
men to the point indicated, and remained with them till
a quarter to six of the morning of the 30th.
With regard to
the platelayers, Jackson had un&r him three men, Green,
Gibbon, and Kruger, whose duty it was, as they went to
and left off work, morning and evening, to inspect the line
from 62^ nviles from Cape Town to the point between that
and Wellington where for the time they might happen to be
working. It so happened that on the morning of the 30th,
the place where these men were to work was at the station
at Wellington. Their doty on that morning, therefore, was
to inspect the line from 52^ miles right up to Wellington.
Green and Gibbon liv^d in two Cottages close to the line,
situated about a hundred yards on the Wellington side of
the Sandhills Bridge, which is about 53 miles from Cape
Town. Green's duty was to inspect from 52^ on the cottage
in which Jackson lived, nearer Wielliiigton.
In ordinary
miles.

—

circumstances, therefore. Green would have had to cross the
Sandhills Bridge, go on to 52|, and then return on his steps
towards Wellington. But he had received a standing order

the Sandhills Bridge. Anxious to attend to his
he got up at half-past two on the morning of
the 30 th, and found it raining.
At half-past four he again
got up, and went out to the bridge at a quarter past five.
When be got there he found the water rushitig over the
to

vr&tcii

instructions,

,

Dec.
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a view to their own interest ; but the rule
rses.
"'°'
shows that the defendants themselves considered morning
|;
" }*•
and evening inspection necessary for the safety of the public ;
" i*'
and the accident proves that they were right in this ; and yet,
" w.
not only was the ordinary inspection not carried out, but no
steps were taken for extraordinary inspection, ijotwithDmh;;;;,^.
standing the extraordinary state of the weather and the<'''^*"'^Wwy.
""p^Jdangerous nature of this part of the line. It ia almost inconceivable that people of intelligence should have left the
Wellington end of the line to the care of common working
men, even in ordinary circumstances ; but that no superior
officer should have made sure of the condition of the line
between the Paarl and Wellington on the morning of the
30th, before allowing the train to start, is not only most
extraordinary, but highly reprehensible.
To the failure of
servants, witli

the defendants, in this respect, I

must consider the accident

and the fearful injuries inflicted upon the plaintiff as
immediately attributable. It i^ no do\ibt true that the
resident engineer was busy all night of the 29th at the
Liesbeek Biver on the Wynberg branch, and that Martin,
the inspector, was also busy all that night between Klapmuts
and Stellenbosch ; but the very occurrence of the breaches
at these places should have suggested the probability of
a like occurrence at the Berg River Valley, especially
aa the rain increased so much between one and three of
the morning of the 30th ; and yet that part of the line
was left to the intelligence of ordinary working men, with
I am
the rules of ordinary iospection for their guidance.
of opinion that the injnries to the plaintiff did not arise from
" unavoidable accident," but from the failure of the defendants to take those precautions for the safe transit of the
train along the line which the state of the weather and
the direction and position of the line imperatively demanded
of them, and that the plaintiff has made out his claim for
damages in compensation for the injuries he has sustained.
The chief diflSculty I have felt in the case had been to fix
the amount of damage ; but I have been gready relieved by
finding that one of my brethren had fixea on the same sum
I had myself resolved on, and that the other had come so
near it as to induce him to waive any difference. The
judgment of the Court therefore will be for £3,000. Possibly,
if the plaintiff had deferred proceedings for some time, in
order that the extent of his recovery might have been more
certainly ascertained, the Court might have been induced to
give a higher sum, for, in the great diversity of professional
opinions, it is impossible to predicate what will be the
amount of permanent injury ; but according to the lowest
professional estimate, it will take eighteen months or two
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years to ascertain the plaintiff's recovery, and he has already
been incapacitated for business for six months; and even
^"^
should his recovery be according to the sanguine expectations
H.
of the professional witnesses for the defendants, the plaintiff
17.
will never again be the man he has been. On the whole,
20.
therefore, I am of opinion that the sum I have mentioned will
nurham vs.
c.T.&w.Riwy. meet the justice of the case.
ompany.
Dentssen, J. This is an action for the recovery of
damages as compensation for injuries sustained by the plaintiff by reason of the negligence and want of due care and
proper precaution on the part of the defendants as carriers
The
of passengers between Cape Town and Wellington.
plaintiff is an auctioneer, road contractor, and law and
general agent, carrying on business at Ceres, and the defendants are the directors of the Cape and Wellington Railway
Company. It appears from the evidence that on the morning of the 30th June last the plaintiff was a passenger by one
of the first-class carriages of the Company from Wellington
That in consequence of a very heavy fa'l
to Cape Town.
of rain during the nights of the 29th and 30th June, and on
the two preceding days and nights, part of the embankment
had given way ; that there had been no inspection of that
part of the line that morning, and not having been warned
of any danger, the carriages fell into the chasm, in consequence of which very serious injury was caused to the plaintiff.
The plaintiff ascribes this Occident to negligence and
want of due care and proper precautions on the part of the
defendants, which the defendants deny, alleging that they
took all reasonable and proper care, and used all due and
proper diligence for the safe carriage and conduct of this
plaintiff and the trains and carriages wherein he was being
carried; but that by reason of Unavoidable accident the
plaintiff suffered the injuries complained of. The negligence,
the plaintiff argued upon the evidence submitted, consisted
in not having used proper materials in the construction of
the line, in the want of sufficient waterway being provided,
and in the want of inspectors or proper inspection. As
regards the materials, it appears to me that no blame can be
imputed to the defendants in that respect ; mostly all the
witnesses consider the materials suitable, and some declare
that no better can be used, provided there be a proper facing
of the embankment and the waterway be sufficient ; and it
did not appear to me from the evidence, or from the trial
made at the inspection of the line by t)ie Judges, that any
reasonable fault could be found in this respect ; but I am not
so satisfied that sufficient waterway bad been provided. The
very fact of the water having risen as far as the ballasting of
the bank, and over the rails of the Sandhills Bridge, and on
1869.

^^'

g,

—
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other parts of the line, throws considerable doubt upon it ;
and considering that in this Colony such floods as occurred
on the 28th, 29th, and 30th June occasionally take place, it
was the duty of the Company to have provided far It, and
their ignorance, if any, in that respect does not excuse. But
my judgment does not rest upon this ground, but is founded

i8«o.
^'"''

"

|"

"13.

U.

u.
2».

j,a^,

„.

upon the total absence of any inspection of that part of the o.T.&w.RiWy.
*'''"'''^''
line where the accident occurred, and which I consider
more culpable. I do not blame Green for his want of judgment, I blame the Company, for not having provided sufficient means to inspect the part of the line where the accident
occurred, and every other part of the line, after the night of
29th, and after two days of incessant rain.
If the necessary
assistance had been provided, their rules would have been
complied with, and the accident would not have occurred,
for the inspector's attention, as in the case of the flooding of
the line near the Paarl, would have been called to the danger, and the train would have been stopped.
The principle
of law on the subject is perfectly clear, and it would be
monstrous, as stated by the Lord Chief Justice in the case
quoted by Mr, Cole, if it were otherwise " Kailway companies undertake to carry their passengers with reasonable
care, and if through their negligence they cause serious
injuries, they should pay reasonable damages."
In this case
there has been a notable ab&ence of that reasonable care which
is required, and for which the Company must pay reasonable
damages. In assessing those damages we must not only
consider thai pecuniary logs the plaintiff has su;stained in his
business, to which he will certainly not be able to attend for
at least a couple of years, but, also for the injury to his
health and strength, and diminution of that physical and
mental vigour in which the enjoyment of health so largely
,

:

consists, as

stated

by the same learned

,

The

authorities in the

have been most severe,
and their consequences are as yet very doubtful, according to the weight of the medical evidence.
FiTZPATRick', J., concurred.
case above referred to.

rnilntiO'i AUiinie;a,

injuries
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Bank

vs.

Wallis,

Prooiawhal Sentence on an admission of troerdramn
Account.

Bank

Provisional sentence was prayed against defendant for
oct. 12.
£250, the amount of his overdrawn account at the Eastern z.v.lZik «.
w«ni».
Province Bank on an acknowledgment of defendant or
letter of admission, with interest,
u 2
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1M9.

oct^s.
E. p.

BMk M.

PlaintiflF produced, a .letter to defendant from the Bank,
informing him that his account was overdrawn to the amount
mentioned, and requested him to testify the correctness of

by his signature to an acknowledgment to that
underneath, on the face of the letter. Defendant
signed as requested.
Provisional sentence accordingly.

this

fact

effect

[HaintilC)' Attorneys^

FAlHBItlDQB

&

Ardbrvje.1

Neethling

vs.

'

Shock and Others.

Custodi/ of Child.

Mr. and Mrs. G., natives of Holland, were married in this
Colony, and had, as the present issue of the marriage, a
s^ck'sSrn. fcmalo child, nine years old. Mr. G., who was the head of
a so-called Anabaptist congregation at Wellington, left with
his wife for Holland, and thence proceeded alone on a visit
to Falestibe, leaving behind them the said child at the C'aj>e,
in custody of the alleged elders of the congregation, the
respondents.
The applicimtj the godfather of the child,
having been written to from Holland by the mother to take
tiie custody of the child, by reason of certain immoral ritual
practised by the said congregation in her presence, and by
reason* further, of punishment inflicted on her, now applied
to the Court for delivery up of the diild.
The Court, on hearing the ex' parte application, supported
by strong affidavits as to the immoral practices which it was
9aid the child was compelled to witness, ordered that the
child be delivered up to the Rev- Mr. and Mrs. Neethling,
to take care of her. The rule to be served upon respondents,
with liberty to them to apply in fourteen days to discharge
The rule to be carried out meanwhile.
it, if so advised.
The order having been served, the defendant refused to
July

23.

si^3.

up the child, whereupon the rule was made absolute.
continuing in their refusal^ further application was
made for authority to seize' the child, which order was
granted, and the child found and taken.
On the 13th September, application was made by Neethling for permission to send the child to her mother in HolThe. Court granted a rule nisi on respondents to show
land,
cause ; and on the appointed day, there being no appearance,
the rule was made absolute, and the child sent accordingly.

deliver
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Lean's Trustee

vs.

Cerbuti.

Ordinance 6, 1843, Sections 84, 88.

Undue preference,
Sale

action to set aside.

and Purchase : What

is

an

insufficient delivery.

This was an ordinary actioA of undue preference under
84 and 88 of Ordinance 6, 18i3,
The declaration averred the surrender of Lean's estate on
the 18th May, 1869, and that shortly before, to wit, the
Uth of May, Lean delivered to defendant certain articles of
household furniture, at the time when he contemplated the
surrender of his estate as insolvent, and with intent thereby
Whereto prefer the defendant before his other creditors.
fore. &c. (here followed the usual prayers by virtue of the
gectione

abovenamed sections).

The defendant, besides the general issue, set up a sale to
him of the furniture on the 6tn July, 1868, for moneys lent
between 4th Septemder^ 1867, and 6th July, 1868, as per
vouchers put in; and an agreement between Lean and
himself that the defendant would allow Leant&fiave the use
and custody of the said articles of furniture, but that thereafter, to wit, on the 14th day of May, the said defendant having
ascertained that the eaid Lean was about to surrender bis
estate as insolvent, caused the furniture to be removed and
taken away from the custody of the said Lean, to prevent
them, as beijig the- lawful property of the said defendant,
from being attached for the benefit of Lean's creditors.
Annexed to the plea was the following document

" Cape Town, 6th July, 1868.
"

I, the undersigned, do herfeby acknowJedgt to be indebted
Mr. Pieter Louis Cerruti in the sum of £87 ISa.
storting, being for cash lent by the said P. L, Cerruti to
myself, the said sum to bear interest at the rate of 6 per
cent, per annum, and for the due payment of which I herebjr
cede, transfer, sell, and make over t» the said P. L. Cerruti
the artides enumerated in the following inventory, being
my poperty, the said P. L. Cerruti allowing me the use of
the 8^d articles^ without prejudlice to this my agreement.

to

«F. H,

LEAN.

"Witnesses:

"H. T. Lee,
** William Bltthe."
Then followed an inventory, dated, signed, and witnessed
manner. Vouchers for money lent by defendant to

in like

isgs.

"tli**

^'"''j^JJSSHf

H9.

Lean between September, 1867, and July, 1868, were

L?"'

annexed.
On evidence it appeared that the insolvent resided in
Lynde-etreet, Cape Town, and that at the time of the
alleged sale to Cerruti, the furniture was not removed from
his house or anything done to identify, by mark or otherwise, the urniture said to be delivered.
After hearing Cole for plaintiff and De Villiers for
defendant, the Court held that even independently of the
generally suspicious character of the sale > and assuming that
the sale was bond fide and regular, there never had been a
legal and complete delivery of goods by Lean to Cerruti,
and that therefore the furniture was the property of Lean's

eSltf*°

also

estate.
tPlauitiiTs Attorne,!,

BEID & nurtlBW, 1
J

DofcDdinCfiAttorney. BufSauf»IB,

Geaham,
Gbaham,
Customs Regulations.

N.O.,

N.O.,

vs.
vs.

Mybss.

Edwards.

— Ordinance 6 of 1853,

Sections 24, 50.

Penalty for landing Goods without due entry.
!.

The declaration stated that Joel Myers, of Port Elizabeth^
merchant, the abovenamed defendant, had been summoned to
Qraham answer Robert Graham, Esq., the Collector and principal
officer of Customs in this Colony, in his capacity as such
principal officer, the abovenamed plaintiff, in ati action
to have it declared that the said defendant has forfeited,
and that he may be, ordered to pay to the said plaintiff,
in his said capacity, the siim of one hundred pounds
sterling by way of penalty which the said defendant
has incurred to the said plaintiff, by reason of having
wrongfully and unlawfully, and in contravention of the
provisions of Ordinance No, 6 of 1863, unshipped, landed,
moved, or harboured, or for having a3si8tcd_ or being otherwise concerned in the unshipping, landing, removing, and
harbouring certain jewellerjr, clandestinely landed from some
vessel or vessels, to the plaintiff unknown, in or about the
months of April or May, 1869, without due or any entry
being made thereof, and without any warrant for the unshipping, landing, or delivery thereof,, and without payment of
the proper or any duty thereon due, and of right accustomed
and legally payable on goods of the nature and value of the
said jewellery, which said jewellery was and is By reason of
being so landed as aforesaid without entry, and under the
n.
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circumstances aforesaid, liable to forfeiture, the said plaintiff
i869.
^ec^zi.
in his said capacity electing to sue for the penalty of one
hundred pounds sterling, in lieu of suing, for treble the j^ Graham «.
value of the said jewellery,

which

is

to the plaintiff unknowTi,

by law entitled to elect.
For that whereas on. some day or days in or about the
mOntb of April or the month of May, 1869, prior to the 5th
day of May, 1867, but what day or days is to the plaintiff
a^ the said plaintiff is

unknowD, the

said defendant did wrongfully' and unlawfully,
contravention of the twenty-fourth and fiftieth
.sections of the Ordinance No. 6, 1853, intituled an " Ordinance for the' General Management and Begulation of the
Customs in the Colony of the Cape of Good Hope," unship
and land, and remove from some ship or ships, whereon certain
jewellery and platedware was laden, certain jewellery
and platedware, without making due or any entry thereof,
and without any warrant having been granted for the unshipping, landing, or delivery thereof, and without the payment
of the proper or any duty thereon due and of right accustomed. That duty to a considerable amount was diie and
payable upon the jewellery afld platedware respectively so
unsliipped, landed, and removed as aforesaid, and further
that the said goods became and were and are liable to forfeiture.
That the said defendant assisted and was otherwise
concerned in the unshipping, landing, and removal, and also
in the harbouring of such goods as aforeaaid, and that the
said goods came into bis hands aud possession with full
knowledge on his part that the same were uncuatomed and
had not paid duty, and that the same bad been landed without
due entry thereof and without any warrant for the landing

and in

thereof as aforesaid.
And the plaintiff further says that he elects to sue for the
penalty of one huadred pounds sterling in lieu of the treble
value of said goods ; wherefore the plaintiff prays that the
defendant may be declared to have forfeited, and may be

compelled to pay by the ordfer of this honourable Court, to the
plaintiff the said sum of one hundred pounds sterling, with
costs of suit, or that the plaintiff may nave sucJi further or
other relief as the nature of tbo case may require.
The defendant's plea was the general issue.
The pleadings against Myers were in the same form and
had reference to the same transaction.
Griffith, A.-G. (with him Balkett) for plaintiff; Cole for
defendants.

Evidence taken

in

commissioti having been read and

counsel heard,

Bbli., C.

:
la this case Myers is summoned in an
Guatora-housc Ordinance, sections 24 and 50.

J , said

action under the

'M-'Edwrds."

It appears to me that it was the duty of the Crown, under
the seventieth section, to allege that the goods were imported
>«».
within three years prior to the time at which the action was
Sde™ brOnght. I have looked to the declaration to see its averment in this respect, and I find that allegation duly set
forth hy the words " some day or ddys in far about the
"•

month of April or May^ 1869," &c.

Coming, then, to the
question whether there is evidence sustaining the
declaration, I think, in looking thrdugh the evidence read, it
is quite apparent that Myers held out to different witnesses
that he expected jewellery in May, 1869, that in May Be
did exhibit jewellery,' that he spoke of the invoices and of
the jewellery, and in the same mbnth made sales to two
persons. It seems to rae, therefore, that the declaration is
proved in regard to its allegation that the jewellery was
importied at that time ; and 1 have failed to find any evidence
of entry at the Customs, or of the payment of the duty, of
any jewellery imported by Myers. It was quite within his
power to have proved due entry and payment of duty, or to
have shown that the jewellery he sold in May was imported
more than three years before this action was brought, in
which Case he would have stood in a very different posrtion.
But on the commission he chose to reserve his answers to
all such questions^ and if he is now punished he has himself
to blame.
opinion is, that judgment should be for the
plaintiff against Myers, with costs.
As regards the case
against Edwards, who occupied part of Myers' store as his
office, and is alleged to have been cognizant of, and privy to,
or concerned in the offence of Myers, I have looked carefully to find any evidence establishing his connivance with
Myers, but have failed to find it.
Whatever force of
suspicion there may be in regard to his case, as to which I
admit thete is a great deal, there is nothing definite enoagh
to lead me to say that he is not entitled to a judgment in ms
favour with costs, a conclusion at which, however, upon the
whole blush of the case, I have arrived at most reluctantly^
I nmst confess.
Denyssen, J., and Fitspatkick, J., concurred.
next
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VlSAGiE,

Plaintiff below.

Appellant; BoorsEW,

Dependant below. Respondent.
Ordinance

No.

Sections 35,

16, 1847,
Section 31 ;
90 ; Act 20, 1856, Section

Pound Rescue.— Title
Jurisdiction

of Magistrate.

to

Act

7,

1865,

8, Clause 3.

Land.

—Established Beacons.

Tbi» was an appeal from a judgment of the Resident
Dae. 1.
Magistrate of Fraaerburg.
The summons in the Court
Viaagie
be}ow complained that the defendant " did, on the 3rd May, Plaintiff boloT,
AppoUant
1869, and at or near the farm Zeekoegat, Contravene the
BooyBDQ,
Defendant
3l8t section of Ordinance No. 16 of 1847, by rescuing certain
below.
animals, sheep, and goats, then and there in the lawful
Respondent.
said
Jan Abraham Visagie, for the purpose
possession of the
of being impounded."
Defendant's agent objected to the
jurisdiction of the Court, title to land being in question. The
rescue of the cattle wad admitted, but the legality of the
The evidence taken was as follows
seizure denied.
" Jan Abraham Visagie : I am the propriotor of the farm
Zeekoegat, in this district.
On the 3rd of last month
certain merino sheep and goats were rescued froxu me by the
accused after they had been lawfully seized by me for the
purpose of being impounded on my farm, Zeekoegat.
It
was against my will and consent that these animals were
rescued.
The beacons are standing aa they were when I
bought the farm in 1855, and I gave notice to the Divisional
Council of my beacons beifig erected, as provided for by the
Land Beacons Act, and no objections were made; and
according to these beacons these sheep, when taken, were on
my ground. l^Cross-examined.'] The sheep seized on the
occasion referred to were taken on the same spot as the sheep
impounded by me belonging to the accused in this cas6, and
it:faich was the subject of an action in March last, and which
was dismissed on the ground in question, being disputed by
Mr. Booysen, and which dispQt6 still exists as to the right
of the title to this ground.
The advertisement giving notice
of the erection of my beacons is published in the Government
Gazette of the 27th April, 1866.
the Court]
The
accused and I dispute out boundaries on account of Govemment/ground being between. That is, the accused disputes."

[%

Case dismissed.

De

Villiers,

for

appellant, objected to the insuflSciency

summons, as containing no prayer for any relief.
Was overruled by the Court, on the ground that it

But

of the
this

is

not

the custom of the CJourt to ecrutinize too closely the pleadings of the Court below as long as a substantial course of action

He then argued that the title to land waa disputed,
and the case therefore beyond the magistrate's jurisdiction.
Ordinance 16, 1847,
20, 1856,' section 8, clause 3.)'
C^ct
^
„ ,
J.
,
,, ;
,i
tt
Here the seizure
Bcction 3 1 , required a "lawrul seizure.
was not lawful on account of disputed title. Although the
cvidencc in the Court helow showed that the beacons had
been put up since 1855, and that the respondent had given
notice to the Divisional Council in terms of the 35th section
of theXand Beacons Act, No. 7, 1865, there Was no proof
that the Divisional Council had given notice to other parties
and, unless such
Ibterested, in terms of the 90th section
proof were forthcoming, it could not be positively said that
the validity of the beacons had been so established as to make
the title of the plaintiff clear, and therefore render all quesis raised.

U69.
°^°-

'•

vmifie,
untiff below,
i^iieiiant;

DeftSt
saspon'deDt.

.

.

.

i

•

;

and unnecessary.
under the section the
respondent had givert the Divisional Council due notice that
his beacons were standing on the 31st December, 1866; and
there was no proof before the Court that the Divisional
Council had not proceeded, after the receipt of such notice,
in due and ordinary form, by giving to the parties interested
the notice required by the 90th section. Proof of the due
issue of notice required by law to be issued by divisional
councils is presumed, on the maxim " omnia rite esse acta."
{Buck. Rep., 1868, p. 110.) The Court will therefore presume, if it is satisfied that the respondent gave the necessary
notice to the Council, that the (jouncil gave the necessary
tion of jurisdiction impossible

Cole, for respondent, submitted, that

notice to other parties interested ; at all events, until the
opposite is shown, which has not been done here.
FiTZPATRiCK, J : I concede that th^ 93rd section of the
Land Beacons Consolidation Act establishes this: That
beacons that are put up, and of which notice has been given,
by proprietors tinder the 89th section, unless notice of
dispute shall be given by adjoining proprietors vrithin six
months of the receipt of notice by the Divisional Council,
shall be taken to be established and admitted; and that it is the
duty of the Divisional Council to give notice to those interested.
But there is no evidence that the Divisional Council
did not give notice to those parties interested.
And there is
evidence, and considerable evidence, that Booysen, said to be
the adjoining proprietor, is not interested ; because there is,
according to the notice in the Gazette^ Government ground
intermediately situated between the appellant and Booysen.
But even if he were interested, I would not consider it
necessary to produce notice to him by ^fie Council in order
to maintain the aacredness, as it were, of thjis property, within
the beacons put up in 1855. Although notice might be
necessary in order to make these beacons permanently fixed
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yet for tbe purpose of preventing treapass, and
securing the right claimed under this section of the Pound
Ordinance to the *person in possession of the ground, I think
T
1 cannot tbinic that tbe circumstance
IS not necessary .
it

hereafter,

,i-7.i..i.

..

same ground had been before the same
magistrate a short time previously makes any difference, for,
on grounds of reason and justice, even supposing that a
previous decision had been given by the magistrate on the
same question, I do not think that we should close ihia
Court against a person who appeals now, although before
I think, therefore, that the
he may not have done so.
that the title of the

judgment of the magistrate should

on these grounds be

reversed.

Denyssen, J. I am of the same opinion. It appears
from the evidence that these beacons had been erected in
1855, and have, for alight that is shown to the contrary,
been standing on the appellant's farm from that time downThe evidence in the Court below has not been
wards.
carefully taken; but I am satisfied that notice had been
given by the appellant to the Divisional Council that these
beacons had been erected under the terms of the 89th
This notice having been given, it was
section of the Act.
the duty of the Divisional Council to give notice in the
Gazette, and to all parties interested, of such erection of
That notice appeared in du&
beacons by the appellant.
No evidence has been given
course, and was very explicit.
that Booysen wag a party intereste»J in the beacons of ZeeThe evidence satisfies me that he
koegat just the reverse.
had no interest whatever ; that he was not entitled at all to
any such notice on the part of the Divisional Council. The
fact that on a former hearing of tbe case there was no appeal
from the decision then given does not alter the matter.
The judgment may then have been wrong, as it is now, in
my opinion. But on another ground I think the magistrate
was wrong. Booysen had no right to take the law into his
own hands. The cattle were impounded, and he had no
right to rescue.
He should have vraited for an opportunity
I agree,
of establishing his right, which he has not done.
therefore, with my brother Fitzpatrick, but think that a
:

;

moderate fine should be levied.
Bell, C. J. : I am sorry I cannot agree ; because
it seems to me that the appellant himself admits that there
had been in March, 1869, a dispute of title, as there is now
(evidence cited) ; and if that is so, then the cattle impounded
cannot have been isayfuUy seized and impounded under the
section of the Ordinaijce relied on ; for until such dispute is
settled it is not dear to which party the disputed ground
belongs.
Moreover the Land Beacons Consolidation Act

X 2

1869.

dm^i.
„, .'^!t'^s>e,
PJaintiff below

Appellant

Defwdt^t
|ie^°o°|^'g„t

;

1S69.

Dec^2s.

K

vssaeie,

ppeiiant"
?e°euda"nt

eJpmfcnt

uistinctiy says tnat not oniy 19 nonce necessary irom tne
proprietor erecting beacons to the Divisional Council, but
from the Divisional Council to other parties interested.
the provisions of the 90th section had been complied with,
and HO objsction had been raised, then the plaintiff would
Undoubtedly liave been justified in regarding the unobjected
Tjeacons as his, and in impounding cattle straying within thera.
Not merely ia notice in the Gazette necessary, but the
Divisional Council is required to give individual notice
to parties interested, who, it is possible, may otherwise
never see the Gazette, or, even if they did see it, are not
bound to be regulated by it, because they are, in
addition, all entitled to certain authorized notice under the
Act, If Visagie meant, in the Court below, to insist on
his legal right to the land in question, in
apprehension it
was not only his duty^to give the Council notice, but to see
that the Council gave the requisite notice to other parties
interested.
Whereas he has taken upon himself, and, in my
opinion, without foundation, to assume that, merely by
virtue of his notice to the Counoil. the title to the ground
is so indisputably vested in him as to raise no doubt -as to
the jurisdiction of the magistrate, in trying the case under
the Pound Urdiuance, as to whether the parties impounding
and rescuing cattle had or had not clear title to the land.
I'he question of title wa's one which could only be settled in
a competent court, a Circuit, Eastern Districts, or Supreme
Court, and not in any court of any resident inf^strate.
Reference has been made to a case in Buchatian's Reports,
but that case does not seem to me to be applicable to this
case, and will remaia good law notwithstanding my present
decidon. I am sorry to disagree with my learned brothers
but as they are of a different opinion, we think the proper
course will be to levy £1 fine for the seizure, and to remit
the case to the magistrate, for that purpose, plaintiff to

'

my

—

have his costs here and below.
rAppelluit'B Attornoys,

SiCESoy.

LBVBpoDdent'R AttorneTD, Pairbbidob

ft

f
ABDBII1TB,J
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APPENDIX.
In

Re Insolvent Estate Edward

Cbeditoes op E. Phillips

vs.

Phillips.

Trustees or E. Phillips

AND Othebs.
iSak by W,, a trustee of an insolvent estate and auctioneer of
its immo'oable property, to a third party in trUst for his
( W.'s) miner children, set aside.

Between the mortgagees and the preferent and concurrent
E- Phillips, and G. Wood and E. Haw, trustees
of the insolvent estate of E. Phillips ; G. Wood as auctipneer; George Jarvia, in his own rignts
and George
Jarvis, Joseph Walker, and Charles Slater, as trustees of
the minor child or children of G. Wood.
The insolvent, E. Phillips, was possessed before hie insulvency of two farms, Begelly and Ora^e Grove, situated
near Graham's Town, on the road to the Kowie. These farms
were sold under directions of the third meeting of his crecreditors of

.

ditors

before the Resident Magistrate of

Albany

as repre-

senting the Master.

Objection was made to the sale by sundry of the mortgagees and creditors upoii affidavit ; and on an ex parte
application by them the Court made the following rale:
" Bespondents to show cause, &c., why the sale of the
immovable property of the estate, held before the resident
^magistrate at Graham's Town, on the 19th October last,
ahali not be set aside and disallowed on the following
grounds, amongst others: That several persons were prevented from attending the said sale in consequence of the
inclemency of the weather and the swollen state of the
rivers.
As -also in consequence of a serious loss having been
occasioned to the estate by the sale being proceeded ia
under the circumstances more fully detailed and set forth

and the affidavits of J. C. Krog and
H. Meurant. And also because the auctioneer, George
Wood, who is one of the trustees of the said Phillips, sold
part of the property to the respondents Jarvis and Slater,
as 'trustees of the minor child or children of the said Wood,
namely, the farm called Begelly, and part thereof, namely,
the farm Orange Grove, to the said Jarvis."
in the Master's reports

L.

i^*,

—

A^riil!'

ErtSS 'E?wfid'
'"'•'"ip"

Un

48.
:, 2j-"

—

the 21st April, Jforter ana tsrana snowea cause, auu

Cloete

was heard

contra.

satisfied, after hearing the affidavits pro
of the weather had not affected
inclemency
the
and
That the sale of Orange Grove to Jarvis was
the sale.
bond fide and for a fair price, and must therefore be upheld.
But that the sale to Wood (wlio did^ not appear to resist
And ordered
the application) must be set aside as illegal.
accordingly, giving costs for Jarvis, but against Wood.

The Court were

^Edward
"'^'-

con., that

Steytler
Purchase hy

Cannon's Trustee and Noebbn's
Executor and CuEAxoRg.

vs.

of an insolvent estate, by public
for his minor children set asid.e.

the trustee

This was an action to set aside a

8D3.

The

sale

and

sale,

transfer.

Benjamin Norden, in his capacity as sole- trustee of the insolvent
NordmiV' estate of John Cannon, and also as the executor dative of
'"tors.""* the intestate estate of the late Abraham Norden, deceased,
and Julia Norden, daughter of ike said Benjamin Norden,
now a.major, and Daniel Norden, son of the said Benjamin
Norden, now a major; and Aaron de Pass and Samuel
Bodblf, in their capacity as curators ad litem of John Norden and Abigail Norden, minor children of said Benjamin
Norden, the defendant in this suit, have been summoned
to answer Johan George Steytler, the plaintiff in this suit,
in an action to set aside a certain sale of immovable property
and a deed of transfer and conveyance thereof. That one
John Cannon having on the twenty-first of August, one
thousand eight hundred and forty-eight, surrendered his
estate as insolvent, the saiil first defendant. Benjamin Norden, at a meeting of the creditors held before the Master of
the Supreme Court on the thirteenth day of September,one thousand eight hundred and foi-ty- eight, was elected sole
trustee, and as such confirmed by this Honourable Court oji
the sixteenth day of September, one thousand eight hundred
and forty-eighti That the said first defendant, Benjamin
Norden, in his first capacity entering upon the duties of
such trustee, did, on the twenty-jsixth day of October, one
thousand eight hundred and forty-eight, put up for public
li^'tier

plaintiffs declaration stated that the defendant,

«.

'

immovable property, situated in the municiof Cape Town, belonging to the said insolvent estate,
consisting of three lots of ground plan " L, M, N, O, P, Q,"
sale, certain

palitjr

S23

New

situate eastward of the Castle, near the
Market^ in
ms.
^'"^^
block " C," marked Nos. 1, 2, and 3, at which said sale,
steyiier w.
the said first defendant, Benjamin Norden, as the highest
bidder, became the purchaser of said property as guardian ^mivlii^oT
of hig minor children, to wit, lot «L," for Julia JSTorden ; ^"^'iSo™ ""^
lot " M," for John Norden ; lot " N," for Daniel Norden
;
lot « O," for Abigail Norden ; lot " P," for Abraham Norden; and lot " Q," for Abigail Norden ; altogether for a sum

of one thousand four

hundred and seTcnty- three pounds two
and sixpence. And the said plain,tiff further eaith,
that thereafter, on the seventh of November, one thousand
eight hundred and forty-eight, the said first defendant,
Benjamin IJorden, in his capacity ae such sole trustee as
aforesaid, granted a power of attorney
to one Richard
Roberts, ia consequence and in virtue of which power of
attorney, and as representing the said first defendant, Benjamin Norden aforesaid, he, the said Ricliard Roberts, did on
the fourth day of May, one thousand eight hundred and
fortyrnine, by deed executed before the Registrar of Deeds,
transfer and convey over to the said first defendant, Benjamin Norden, in his other capacity as father and natural
guardian of his aforementioned children, the aforesaid immovable property so purchased by the said first defendant
ghillings

SB aforesud.

And

the said plaintiff further saith, that by the law of
first
defendant, Benjamin Norden,
the said sale in his aforesaid first
capacity as trustee aforesaid, was not allowed, permitted,
or entitled to become a purchaser in the manner aforesaid,
ahd that therefore th© said purchase' as made by the said
first defendant as aforesaid is null and void,, and that al^o
the transfer of said property, made thereafter aa aforesaid, is
also null and void, and that the aforesaid sale and deed of
transfer ought to be annulled or cancelled. That the plaintiff
is a creditor in the said estate of John Cannon amreaaid,
and Kath proved his claim for a sum of two hundred pounds,
whereon nothing has been awarded, and that he is by law
entitled to claim and demand that the aforesaid sale and
subsequent deed of transfer, dated fourth May, one thousand
eight hundred and forty~nine, be declared null and void, and
be ordered to be cancelled, with costs.
That the said other
defendants than the first defendant in \\ia first capacity as
trustee aforesaid have, by the said summons in this case,
also been brought into Court, and are now also declared
against joint defendants fiar the purpose that the decision
sought by the said plaintiff as to the legality of the aforesaid
purchase and subsequent transfer shall and may also affect
them.
That of the aforesaid three minor children, the said
the land, the said
acting and holding

Bs.

!!?*
bier vi.^

[oiden-s

atois.*"*

Julia Norden and Darnel Norden are now majors, and appear
in their own name ; that Abraham Norden died on the
twelfth day of April, one thousand eight liundred and fortyeight, intestate, and the said first defendant, Benjamin
Norden, having, by letters of administration dated the tenth
of September, one thousand eight hundred and fifty-three,
been appointed executor dative of said intestate estate, now
appears in his second capacity ; and that John Norden and
Abigail Norden being still minors, the said defendants, Aaron
de Pass and Samuel Bodolf, make appeavance in this case in
their capacity as curators ad litem, having as such been
appointed by an order of this honourable Court bearing date
the thirtieth day of August, one thousand eight hundred and
fifty-three.

Wherefore the said plaintiff prays, as against all the aforesaid defendants, that the said sale and purchase, and the
subsequent transfer thereon as aforesaid, be by judgment of
this Court declared null and void, and that the other
defendants than the said first defendant, in his capacity as
trustee aforesaid, be condemned to make re-transfer of said
property to the estate of said insolvent, John Cannon, free
of costs, with condemnation of the said first defendant,
Norden, in the costs of this suit.
The defendant formally pleaded the general issue. But
at the trial the facts in issue were admitted between the
parties.

C. J. Brand for plaintiff, cited Proclamation 3rd Sep1813.
Matthmus de Auct., 1, 10, 1.
Porter, A.-G.^ for -defendants, quoted White §• Tudor's
Lead. Cos. in Eq., Vol, 1, p. 107 ; Lewin on Trusts, p. 76.
The Court gave judgment in terms of the declaration ag
prayed, with costs against the first defendant, Benjamin
teinber,

Norden.
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Act

20, 1856, §
28, 1856, §

8.— See Resident Magistrate, Jurisdiction
2.— See Provisional Sentence.

1861, § §2,

§

of.

H.— See Notary.

12, 1868, §
5,

the voltjme.

TO

8.

9.— See

Quitrent.

— See Tacit Hypothec.

_

lIuTiNT, § 73.— See Baggage.

Apfeopkiahon of Payments
vs,

—Rules

Bxrs. E. B. Watermeyer.

Arrest— Ci«i7, — Discharge

...

o/".]—

as

to.

Exrs. J.

...

...

Watermeyer
...

...

72

A second or subsequent application for

discharge from arrest, held not barred, in that the defendant had

former unsuccessful application or appli...
...
In Be Gorman and Another
Civil,— Discharge o/.] Defendant arrested upon a writ in an action
to give security, but which action was never brought, held entitled
to hia discharge on the hearing of another summons to answer provisional
James vs. Webb.
sentence on, a promissory note.
Appendix ...
...
...
...
...
...
...
Sembte.— It does not follow that stepS' might not be taken
,
to re-arrest, if defendant should endeavour again to avoid his
not paid the costs of

tlie

cations for discharge.

10

—

creditors

...

Procedure.']

...

...

...

...

...

87

...Ibid.

— On the return day of the writ of arrest, the defendant

being brought into Court should be asked whether he had any answer
to the writ, and if not, plaintiff's counsel should move to have him
sent back to prison; and the Court should then order the plaintiff
to declare within a certain period, so that the action proceed as
quickly as possible. Aldriit'ge vs. Harcombe. Appendix ...
...

Baqgaoe — Soiled and

39

clean linen conyeycd by the contractor for mili-

tary washing, between the barracks and the wash-place, by the
contractor's own carts, held not exempt as " baggage," under sec.

1Z of the Mutiny Act, from payment of

Bank Shares — Liability
Bill of Exchange.

<>».]

toll.

HaybiUle vs Searle ...

30

— See Contributory.

— See Provisional Sentence,

Bond — A'otor/ai.]— The
alive,

liability of a surety on a notarial bond is kept
notwithstanding the non-registration of the bond, where

such non-registration is at the request and with the consent of the
surety. Exr.i.J. Watermeyer vs. Exrs. E. B. Watermeyer
...
BaEDASDORP. Bights of Villagers i;^.]— See Commonage.
Civil CoMMissioNBB, Where Government chest moneys were alleged

69

—

from the chest, the Civil Commissioner held
on the ground of his negligence in the safe custody

to have been stolen
liable therefor

of the chest and in securing of Public Offices.

ment

vs.

Green

...

...

...

...

Colonial

Govern-

...

...

14

—

CoMMissioiTBK.— See Besident Magistrate.
Eight of Villagers of Bredasdorp as to commonage held
not to he, under the circumstances of this case, unduly interfered
with by the Churchwardens of Bredasdorp. The Erf -holders are
entitled to a reasonable amount of pasturage, but what constituted
snch reasonable amount did not cdme before the Court in this
Villagers of Bredatdorp vs. Cliurrhwardens of Bredasdorp 64
action.
CoMPULsoRV Sequesteation. See Insolrency.
Bank Shares.'] The person in whose name Shares
CoHTBiBUToar
stand registered held liable for calls, even where he has made a sale
to a third paity, but has not procured the necessary change of registration, though such third party has received dividends.
JRaubenheimer vs. George Divisional Bank and Another ...
...
...
61
CosviOTioN.— Crtmina^.] Where the principal witness in a criminal
case tried in Cape Town had not been sworn in open Court before
proceeding to give evidence before the Grand Jury, held [Bell, O.J.
dubitantel that such omission is no ground for quashing the convicQueen tis, De Klerk and Others
tion had at the trial.
...
...
9
Cosxi—Non-liabiUty of Special Mortgagees for-^—SeeMortgageea.
tlBBOiiEODS Name. -^Proceedings in insolvency amended by the substitution of the true for the erroneous name wKere there was ample

CiTii.

CoMMOtfAOB.

—

—

—

—

evidence to establish identity; In Be Insolvent Estate of Ungerer...
FiDEi-coMMissDM.— See WillFuTUBE EsTATB. —Where a future estate vests in an insolvent, held
that under sec. 48 of Ord. 6, 184.3, his trustee was entitled to

The intermediate

recover.

rehabilitation of the insolvent

did not

Quin, Trustee Bartman,

Board of

alter the position of affairs.

Executors and Another

Gbamd Juet.

—Evidenct

on,

...

...

...

vs.

-•

••.

7

78

OoiA.]— See Criminal Conviction.

iMaoLVBNCT.— Proceedings for the compulsory sequestration of sji
estate, and further proceedings in the insolvency amended by the
substitution of the true for the erroneous

In

Re

Insolvent Estate of Ungerer

Joint-stock Company.

lUsosa—Bypothee

— Windiag-iip

o/.^

MonTaAdBxa— Special.']

— See

...

Act.']

name
...

of the insolvent.
...

...

7

—See Contributory.

Tacit Hypothec.

— Held not liable

for pro rata share of costs

iacurred by the trustee of an insolvent estate in an unsuccessful
.S. A.
action, to the bringing of which they refused their assent.

—
Association vs. Van der Spuy's Trustee and Others
Neolioence— XiaiiZity of Civil Commissioner to Government

...

for.]

49

—

See Civil Commissioner.
protocol of a notary admitted by the Supreme Court in
terms of Act 12 of 1858, held subject to examination by Govem-

NoTAEV.— The

ment Commissioners appointed under Government Notice of 15th
...
...
March, 1844. Colonial Government-vs. Van Zyl
Notice.— See Promissory Note.
NoN-RKQisiRATioN of Notarial So«(i>]— Effect of, in certain cases.— See
Bond.

Obdisahce

—

6, 1643,
.,

,.

9, 1844,

§ 8,— See Mortgagees.
§5 48, 126.— See Future Estate.
§

6.— See

Quitrent.

32

VI

PACE
the holdex' of a promissory note, thougli not having it in possession, gave notice to the
endorser of the insolvency of the malcer, but did not present the

PHOMiasoRT Note.— P/esentoh'i»n.]— Where

S.,

note to the insolvent or his trustees, nor produce it to endorser, who
had ofEered to pay it, the Court reversed the decision of the Magistrate,

who had

given judgment for

lant, vs. Scheepers,

Respondent

S.,

the holder. Marillac, Appel...

...

...

...

3!

Waiver o/iVo(tee.]— Offer to pay if the agent had the note not in
...Ibid
..•
...
...
...
effect a waiver of notice
raoTocoL. See Notary.
Pro-Tutor. See Tacit Hypothec.
Pbovisional Sentence —Service.'] Where a bill of exchange waa
drawn by H., agent for T. & Co , Ring William's Town, on T. &
Co., Cape Town, and accepted payable at the Standard Bank, King
William's Town, and provision was opposed on the ground that the
summons, directed against T., carrying on business at King William's Town under the style or arm of T. & Co., at Eondebosch,
near Cape Town, was served at King William's Town instead of at
T.'s residence, Rondebosch, as required by the 13th Edle of Court,
...
43
Bitvley vs Tooth §• Co.
it was held that the service was good.
Provisional Sentence.— "9.5. £jecu(ri.j;."]— Provisional sentence refused on a promissory note signed " q.q. Executrix," 'out without
6
...
...
specifying the estate. Eldridge vs. Widow Wicht
QuiTKENT.— By Act No. 5, 1861, sec. 2, tacit hypothecation upon land
for the payment of arrears of quitrent ia not claimable for a sum
By see. 9 it ia not claimable for any
exceeding three years' rent
amount against a bona fide purchaser for valuable consideration.
...
1
Faarl Board of Executors vs. Civil Commissioner of the Paarl
Eesidbnt Magistrate.— Held that a Civil Commissioner proceeding

—

—

—

for the recovery of quitrent cannot sit himself as Resident Magistrate to adjudicate

on the

Board of Executors

when he has such an interest in
make him liable to Government. Faarl

action,

the result thereof as might

vs. Civil

Commissioner of the Paarl

...

...

1

Jurisdiction.l—Geli that a Resident Magistrate had jurisdiction in

an action for £35,

interest

vs.Boaman...

due upon mortgage bonds.

...

...

...

...

Lindenberg
...

...

51

EntE or CoDRT. — No. 13 —See Provisional Sentence.
Sureties—/or Government Officer.'] — In an action against the Government by

sureties

for a

Government

officer

retired

on pension

for an account as between such officer and the Government, under

a security bond for the due fulfilment of his duties by such Government officer, an exception that the declaration did not allege a due

by such officer held good. Van der Merwe and
...
...
N.O.
...
...
...
—
Semble. Such sureties cannot call upon the Government
for an account, but must procure tbe assistance of the debtor in
framing an account, which is then to be submitted to the Governfulfilment of duties

Another

—

——

vs. Souther/,

44

—

ment, to be debated within a reasonable time
but the lapse of
eighteen months from the retirement of such Government officer
...Ibid
on pension not in this oase such reasonable time
...

—

to

Notarial

Bond— Liability

0^,]

— See Bond,

vu

_
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TAarHTPOTHEc— Minors have no hypothec upon the estate
who have not taken out

of tutors

their letters of confirmation as required

by

law.

Such tutors become merely

sec. 8,

the hypothec formerly attaching to the estates of pro-tutors
Bedelinghuys vs. Malmesbury Board oj' Sxecutors
...

is

pro-tutora,

and by Act

5,

1861,

abolished.

Act No.

—

5,

1

86

1

,

Sec. 2.J

Toll. See Baggage.
Tbansfbr. Bank Shares,

—

Ikosiek— Election

57

-See Quitrent.

— See Contributory.
—

Where the second meeting of credian insolvent estate had by a month'.? previous notice been
fixed for a certain date, and an attorney, resident at a place distant
from the town where the meeting was to be held, forwarded by
letter posted two days before the meeting claims to be proved and
instructions to vote for certain trustees, and which letter should
have arrived on the morning of the day fixed for the meeting, but
by the mistake of the postmistress did not arrive until two days
after, and in the meantime the meeting was held, and a trustee
elected without opposition, the Court refused to interfere with the
election.
Broers and Others vs. ISchoonbie's Triistee
...
...
Future estate of insolvent vests in.— See Future Estate.
Tutor. See Tacit Hypothec.
Waivbb. See Promissory Note.
in community
Will,— AfuiuaZ. J —Where H. M. and J. C.
, married
of property, made their mutual will, appointing the survivor of
them and the children of the marriage their universal heirs, and
of, confirmed.']

tors in

«

77

—
—

M

agreed further that " what the survivor receives in cash out of the
estate, the one half share of which money so to be received shall be

put out at interest,

&c and
,

the interest of this

out shall be received by th
use,"

and the

will

money

sio

to

be put

survivor for her or his account and

had been accepted and acted upon by the surhave created n fidei-commissum

vivor, held (Bell, C.J., dubitante) to

favour of the heirs. This fidei-commissum applies to half the
cash received out of the joint estate, and cannot be restricted to
in

half the child's portion received

— —— A
Uxor

vs.

Muller's Executor

...

by the
...

survivor.
...

De Jager and
...

••
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surviving spouse, having been married in community of

and having accepted and enjoyed a benefit under a joint
and mutual will, is bound by the provisions of the said mutual
property,

will

...

...

...

...

—

••

.-tlbid

:

SUPEEME COUET EEPOETS.

IST'O
P^RT I.
Faarl Boakd op Executors, Appellants, Defendants BELOW, vs. The Civil Commissioner op
THE Faabl, ResponbeNt, Plaintiff below.
Quitrent Ord. 9, 1844, Sect. 6.

Tacit Hypothecations Act, 5 of 1861, Sects. 2 and

9.

Exceptio judicis nan competentis.

Arrear Quitrent, action
.

to recover

:

a

Civil Commissioner pro^

the recovery of quitrent cannot sit himself as
Resident Magistrate to adjudicate on the action, when he

ceeding

for

has suck an interest in the result thereof as might moke

him

liable to

Government.

Deeds Registry and Civil Commissioners
in regard to transfers and guitrents.
In
for

this case,

appellants,

:

relative practice of,

which had been previously argued by Cole,
and Griffith, A. G., for respondent {et vide

k^»\7'
imo.

Reports 1868, p. 235), the facts will fully appear from the
'"^li^"
,"'
judgment of the Court, now delivered by
^Exlfuto™
Bell, C. J., who said: This was an appeal from a judgment Appellants',
pronounced by the Magistrate of the Paarl, in an action brought
seiow, «!*
by himself, as Civil Commissioner, against the Paarl Board of muSionCT S"^
Eiecutors, for payment of four years' quitrent upon a farm Res^miiim
called Caledon's Grift, from January, 1859, to December, piamtar beioV.
1863, under these circumatattoes
it appears that a man, called Ludeking, was proprietor of
two places adjoining each other, and each called Caledon's
Gift, the one mea»uring 229 morgen and 128 square roods,
and the other 30 morgen and 362 square roods. Ludeking
bought these places on the 1st December, 1859, and his

B

was sequestrated on the let September, 1864, while,
he had not paid any quitrent duty on either of the

estate

1859.

as yet,
places.

*'imJ'
Jan^'j.

The Paarl Board of Executors were, in fact, appointed
trustccs in the sequestration of Ludeking's estate ; though
Van der Spuy, one of their trustees, nominally held the office
^rfow^*°"
The Civil Com- and discharged its duties through De Villiers, their secretary.
Paarl,
Thc Statement of the summons is, that the Board guaranteed
piS^!iff°'teiow. the liability of Van der Spuy and became liable for the
payment of the quitrent duty payable on the places CalePaan Board

of

Appellant'',

don's Gift, as well as

Van

der Spuy.

That Van der Spuy,

places, which constituted one farm,
to one Basson, and obtained a transfer to be passed in favour
of Basson, by " falsely pretending," in the language of the
as trustee, sold the

two

summons, to the Registrar of Deeds, that all quitrent due had
been paid on both places,, whereas it had in fact been paid
only upon the smaller of the two, that 30 morgen 362 square
roods in extent.
On these averments the action is brought against the
trustees of the Board for payment of £10 16s., being four
years' quitrent of the larger place, Caledon's Gift, in extent
229 morgen and 128 square roods.
From the evidence it appears that De Villiers, the secretary
of the Board, after the two places had been sold by Van der
Spuy, went to the Civil Commissioner's office to pay the
quitrent due upon the two places ; but there is a difference
between him and the clerk of the Commissioner as to what
passed upon that occasion.
According to the clerk, De
Villiers, of his own accord, took the register in the office
and turned up the folio 15/27, in which the smaller place
was entered. He, the clerk, did not refer to the index himself to see if there was any other folio, but received payment
according to the entry in the folio laid before him, in ignorance
that there was another place of the same name, although, as
agent of Basson, he, the clerk, had at the time the grants of
both places in his possession.
According to the evidence of De Villiers, the secretary,
he went to the Civil Commisbioner's office to pay generally
quitrent due on Caledon's Gift, without distinguishing
one place from the other, or mentioning one more than
another.
He may have taken the book and turned up a
folio, as stated by the clerk in the office, but if so, it was
done at the request of the clerk. Having paid the money
demaiided of him and obtained a certificate of the payment,
he took that document to the Registrar of Deeds' office, in
Cape Town, in ignorance that any quitrent still remained
due. If he had referred to the documents, he could, no doubt,
have discovered that there were two places ; but he did not

think of referring to them, as he did not suspect that quitrent
mo.
had not beenpaid, and he had no other occasion to refer to
^uroJ'
'*"• i^.
them at the time.
in the general case he gets a certificate, mentioning extent, he does not compare it with the pmii Board or
transfer to see if thej correspond, as the two very often
fppeiCfa',

When

materially differ, without there being any error.
"iew^'^
McLeod, the clerk in the Registrar of Deeds' office, swore THe civu con,,
^''''
that in passing transfers, it is necessary for the party to "'"'Si?'
produce a certificate from the Civil Commissioner that all pifto?^^Saw.
quitrent has been paid, and that no transfer is passed until
the Eegistrar is satisfied

upon that subject

— that,

in this

mentioned the extent upon which
rent had been paid to be 30 morgen 262 square roods, whereas
the transfer, which embraced both places, stated the extent
to be 259 morgen 490 square roods
that he could not
account for how the transfer had been allowed to pass
without noticing this discrepancy "but he supposed it was
by reference having been confined to the name in the certificate—that he was not aware that De Villiers, the secretary,
made any representation about the quitrent in order to get
the transfer passed, nor did he think it likely that he would
have done so, as that would have called " our attention " to
the fact of a second certificate being required
It appears, farther, from the evidence that, in the Eegistrar
of Deeds' office, there is a rule which requires that that
office should transmit monthly to each Civil Commissioner
a
instance, the certificate

—

;

return of the properties within his division transferred within
the month.
In the return for month of July, 1865, there
was an entry of a transfer from Ludeking to Bassou of " two
pieces quitrent-land with buildings called Caledon's Gift, 259
morgen 490 square roods, £1,000."
The Board, having obtained transfer and completed the
sale to Basson, proceeded with the liquidation of Ludeking's
estate, and the final liquidation account was confirmed on

No claim was made in the sequesdue in respect of the larger Caledon's
Gift, nor, apparently, was it discovered by the Civil Commissioner until August, 1868, that that quitrent duty had
not been paid.
By this time the whole estate of Ludeking
had been distributed among his creditors.
In June, 1869, the Civil Commissioner brought this action,
resting the liability of ihe defendants upon the allegation, as
'vill be remembered, that De Villiers had " falsely pretended"
to the Eegistrar of Deeds that all quitrent due in respect of
the two places had been paid.
In the Court below the defendant took exception to the
competency of the Magistrate to entertain a case in which,
as Civil Commissioner, he was himself plaintiff.
The
16th November, 1865.

tration for quitrent

Magistrate overruled this exception, but I canaot think
that he was warranted in so doing, for, without oft'ering any
J»«^'2
opinion whether in no csise a Magistrate has jurisdiGtion to
Paaii Bcnid uf try cases for quitrent in whi<A he himgelfj as Civil ComA^u^t»( missionerj is plaintiff, in regard to which the language of the
?e£w^" Ordinance of 1844 ia very unsatisfactory, I am of opinipn
ThaTiVii Com- that, in this case, the. Magistrate was open to the exception
' ofc interest ; for, if the defendant should not be liable for this
Pawl!
PWniS" bSow. qtiitrent, it wiay, to say the teast, be an open question whether
the Magistrate, as Civil Commissioner, is not himself liable
for it, in respect of his neglect of duty in notj, by himself or
by bis oflScer, looking at the index before he issued the oertificate of duty paid, when he would have ascertained that
there were two places, instead of one, upon whieh it had to
be paid ; and in respect of his further neglect of duty in not
asoertAinipg thstt fact when he received the> Registrar's return
for July, 186(5, which specifically called His attention to the
faet that two places had been transferred instead of one.
I think, therefore, that the exception should have been
allowed, aAd the action dismissed.
Another ^^teeption was taken ilpOn the ground that Van
der Spuy ought to have been <^e defendant, but that exception was abandoned at the Bar, and therefore need not be
further noticedv
i might Btop here ; but as the action went on in the Court
below, where a decision was given upon the merits, T think
th«' parties are entitled to the judgment of the Court upon
1869.

^Jlfa^''

th.em»

The action is brought for four years' quitrent duty.
Brevious to the Act Ifo. S of 1861 the Government had 9
tacit hypothecation upon the land for the payment of arrears
of quitrent; but by the second section of that Act, the
hypothecation is not thereafter to be elnimabJe for a sum
exceeding three years' rent, and by the 9th section of that
Act. it is not claimable for any amount against a btmd jftde
purchaser for valuable leonsideration. There ia thus no claim
available bo the Government against Basson, the purohaseir
in this instance, and Ludeking's estate having been dis-^
tributed, the>money is lost to the Goyernmentu the claim
for it cannot be made good against the defendants
That claim, as I understand it, is rested upon the assumption that De ViUiergj the secretary of-th© defendants, " felsely
represented" to the Registrar of Deeds that quitrent had
been paid for both the places whereby the Government, in;
ignorance of that falsehood, had been induced to pass the
transfer to Basson, and thus deprived itself of the hypothec,
which> but for the transfer, it would have had agamst the
laud to make good the payment cwf the rent, and upon the

'

further assumption in

law that the defendaats, as the conis69.
of De Villiera, are personally liable for the con*"fjo/Jan. 12.
sequences of his act.
It seems to me that these assumptions of fact and ,law are PaarrBokrd of
There is no evidence whatever that the f^^lS^tl',
both erroneous.
Registrar of Deeds was induced to pass the transfer upon
^ei?"*'^"*'
any statement of De Villiers whatever as to quitrent. The civli c'om""*
McLeod, the clerk in the Registrar's office, distinctly dis- °"'"Si?'
proved the statement as to this in the summons ; he did not eSStis^'^wo"
attempt to shelter his office from its blunder by throwing any
blame of the kind upon De Villiers, but candidly admitted
that the only way in which he could account for the transfer
having been passed without observation of the discrepancy
between the extent of land mentioned in the transfer and
that mentioned in the Civil Commissioner's certificate, was
the supposition that the Registrar's officers had simply looked
to the identity of name, " Caledon's Gift," in the certificate
and in the transfer, without going further.
Neither is there any evidence that the Civil Commissioner's
clerk gave the certificate upon any false statement by De
Villiers ; the furthest that the evidence upon this part of the
matter can be carried in favour of the Government is, that
Dfe Villiers, being apparently intimate in the office, was
allowed by the clerk in charge to take the record-book, turn
stituents

up the index, and find the folios—that De Villiers happened
to find the reference in the index to the folio wiiich contained
the smaller place, Caledon's Gift, and did not go further
in the index
that he opened the folio and laid it before the
clerk in charge, not adverting at the time, as be eweai's, to
the fact that there were two places of the same name, and
that, there might be two folios in regard to them ; the clerk
in charge took the folio which De Villiers presentedi and

—

without doing his proper part of the business, viz., looking
at the index himself, he gave De Villiers a statement of the
rent due according to the folio laid before him, received the
money from De Villiers,. and gave him a certificate that quitrent on the place Caledon's Gift, in extent 30 morgen and
362 square roods, had been paid up to the let of December,
1865.

This evidence proves carelessness on Uie part of the Civil
Commissioner's clerk in not looking to the iiidex to see
whether there was any other place of that name upon which
rent was payable—Ksareleeaness in De Villiers not rememfea-ing that there were two places of the same name; but
these errors were venialin themselves, and areeasilyaccounted
for by the fact of there being two places of the same name.
Moreover, they would have been harmless in themselves but
for the subsequent blundersj which are almost nnaccountable.

1869.

^ni"'
jaiKj2.
Paari Board of

Appenantl;

^eiow™'^
The Civil Compaari,

piaintF^^bdtw.

and were the immediate cause of the injury which the Goternment has sustained. These blunders were in the oflSoer
in the Registrar's department not comparing the transfer
which De Villlers brought with the Civil Commissioner's
certificate, which he also Drought, which would at once have
shown the discrepancy between the two, and the subsequent
unaccountable blunder of the Civil Commissioner, when he
rcceivcd the Kegistrar's return for July, not perceiving the
diftcrepancybetwecn it and the certificate which he had issued.
If De Villiers' carelessness in the matter bad been productive of any injury to his constituents, the defendants, he
might possibly have been liable to them for the consequences;
but I am not aware of any principle in law which could make
De Villiers liable for the consequences of his carelessness to
the Government, to whom he owed no duty whatever in the
matter and even if he were liable, it is not possible to say
that the loss to the Government was imputable to De
Villiers' misfeasance or non-feasance any more than to the
misfeasance or non-feasance of the Registrar of Deeds, or
even of the plaintiff himself. If De Villiers is not liable to
the Government, as little can the defendants be liable, seeing
it is only for the act of De Villiers that any liability at all
can attach to them. Even if De Villiers were liable, I am
not avjare of any case in which trustees have been made
personally liable for the consequences of an act of a person
employed by them, such as occurred in the present case.
In my opinion, the action fails upon every ground. The
appeal ought to be allowed, the judgment of the Magistrate
be set aside, and judgment be given for the defendants, with
costs, both in this and in the Magistrate's Court.
;

[AppeilAirtt' Attoroey, HlLSOIT.

ReapoDdmt'ij Attoniuys,

1

BBIS ttNspaxw. J

Eldeidge

vs.

Widow Wight.

Provisional sentence

"
Fib!°i.
Eidrii~e OT

Widow wicht.

q.q.

refused on a promissory
Executrix" without specifying the

note,

signed

estate.

^^® defendant was provisionally summoned, in her
capacity as widow and executrix testamentary of the late
J. H. Wicht, for £420, alleged in the summons to be due
upon a promissory note dated 1st July, 1869, made and
signed by Jan Hendrik Wicht, jun., in his capacity as
the duly qualified agent of the said widow and executrix
testamentary,

in

favour

of

the

plaintiff;

the

defendant

being also called

agency

and

upon

of the

to

debt.

acknowledge the validity of the
The promissory note was as

follows:

njo.
^''''-

Bldridge

'•
vs.

Widow Wicht.

Cape Town,

1st July, 1869.

£420.
gixniontlis after date, I, J. H. Wicht, promise to pay to VVillism
Yates Eldi-idge, Secretary, or the Secretary for the time beiog, to the
Equitable Fire Assm-ance and Trust Company, or order, the gum of
Four Hundred and Twenty Pounds sterling, value received, for the due
payment of which 1 hereby declare to have delivered ana pledged to the
(Then followed a -written pledge of shares in the
Secretary aforesaid
ordinary printed form.)
J.

H.

WICHT,

q.q. Executrix.

De Villiers prayed sentence, and Cole opposed.
The Court refused provision, on the ground

that the

document did not set forth the name of the estate foi* which
" q.q. Executrix " was sighed ; that a judgment against
J, H. Wicht, simply *' q.q. Executrix" would not bind
defendant. Costs to be costs in the principal case.
[Owing
to the sequestration of the joint estate^ this went no fm-ther.]
AKcrneya, BKII> & NSPHBW.
T
DttAudanVc Attoraeyil, BSKIUMOA ^ CE Vlu.l]lBS.i

[PlfllotllTK

In

Be Insolvent Estate Ungereb.

Proceedings for the compulsory sequestration of an estate,
and further proceedings inilie insolvency, amended by the
substitution of the true for the erroneous name of the
insolvent.

which was headed " In the matter
^ u?o._^
"!!l.
of Johannes Stephanus Francois
Ungerer, of Langverwacht, in the Division of G^org^, ^Z5.L^vZ^l
Samuel Ungerer," called upon
erroneously styled Jan
respondent to show cause, in behalf of E. A. M. de Marillac,
of Oudtshoorn, one of his creditors, why the proceedings

The

notice of motion,
of the insolvent estate

taken against the respondent for the sequestration of his
estate as insolvent, and the further proceedings taken in his
estate under the said insolvency, should not be amended, if
necessary, by the substitution of respondent's true name,
Johannes Stephanus Francois Ungerer, in place of the

name of Jan Samuel Ungerer, under which name he had
been erroneously designated.
In an affidavit by De M., a bond and promissory noto
creditor, it was sworn that deponent had known the respondent and was told by him that his name was Jan Samuel

hitherto

'

that he was in the habit of signing his name J.
Ungever, as would appear from two proraijssory notes
'5''"''''"' annexed,
and whidh were signed by respondent. That
ngerei.
j,ggpQ„^gQj f,^ drawn a note in deponent's favour for £100,
dated 3rd April, 1867, and by him it had been endorsed to
the Standard Bank, Mossel Bay and that proceedings for
the recovery of the note were taken by summoning respondent as Jan Samuel Ungerer, in the George Circuit Court,
on the 1st October, 1867, judgment obtained against him by
default, a writ issued against J. S. Ungerer, of Langverwacht, and return nulla bona made thereupon.
His estate
was then compulsorily sequestrated. Besides other aflSdavits,
one was produced from the trustee of the estate, setting forth
that immediately after hie appointment deponent proceeded
to the residence of Johannes Stephanus Prancois Ungerer,
at Langverwaoht, on the 2l8t July, 1868, and. speaking
to hini, addressed him as Jan Ungerer, and informed him
that his (Ungerer's) estate had been placed under ocimpulsory
sequestration and that this deponent had been elected
trustee; took an inventory of his aoods and effects, and
served on, read to, and left with him a notice addressed
Mr. Jan Samuel Ungerer, requiring him to attend the third
meeting of his creditors at Oudtshoorn, on the 4th September,
1868,
To which respondent made no remark or objection
that his name was not Jan Samuel Ungerer, or that it was
not his estate which had been placed under compulsory
sequestration.
That defendant signed the inventory of his
goods as J. S. Ungerer, and was present subsequently at
the sale of the said property in that name.
That before
completing the sale deponenrreferred to the transfer of the
respondent, and found that he was not therein described as

1370.

Jan^2.
Elt"'

Ungei'er

:

g_

;

Jan Samuel Ungerer
that

his

inquired, and was told by respondent
name was Johannes Stephanus Francois
Whereupon the deponent completed the sale in
;

correct

Ungerer..
respondent's presence.
That the same took place in the
further proceedings of the estate ; but when the deponent
wished to pass transfer to the purchaser of the landed
property, the Begistrar declined to allow it to pass, on the
ground that while deponent had been appointed trustee of
the estate of Jan Samuel Ungerer, the property was
enregistered in the other name.
The Master declined to
alter the letters of adncdnistration, the proceedings having
gone so far, and referred deponent to the Court.
The msolvent appeared to oppose the application in an
affidavit in which he described himself as Johannes Stephanus
Francois Ungerer, of Langverwacht, &c,, and in which
he stated that on the 20th September, 1867, he went on a
trading expedition and remained away fifteen days.
That

9
on his r«iiirn he received a copy of a summons calliug upon
Jan Samuel lingerer to appear in the Circuit Court on the
Ist October. 1867, &c. ; but as his name was not the same,
and as he received the summons five days alter the sitting of
the Circuit Court, he did not appear to oppose sentence there.
That he had a brother> Samuel Frederick Unger^r, for whom
deponent thought, and verily believed, the copy of summons
was intended, and that it was served on one Johanna Jacoba
Ferreira, the step-daughter of the said Samuel Frederick
Ferreira, at his residence at Buffeljagts Fontein, and from
whom, on his return home to LangverWacht, he received it.
That all the subsequent proceedings hftd not been directed
against deponent ; and he prayed the Court not to allow
the substitution, in order that be might be permitted to
oppose the provisional claim.
The respondent did not reply to the affidavits on the other
side, which had not yet been served upon him
but made no

isto

*""

;

application for

time to answer them.

The Court, believing there was ample evidence to establish
and looking to the fact that respondent

the identity of person,

had not ddnied the debt, nor «itated whar good grou d 9 of defence
be had, nor asked for timu to reply to the allegations of the
trustee in particular, ordered the proceedings to be amended
by entering the true name of the respondent with " aliai
Jan Samuel olias Jan ;" and condemned the insolvent to pay
costs; suggesting, further, thai in strietness the application
should have been made upon the trustee of the insolvent,
and not upon the insolvent IrimseH"; and that there might
have been, in the opinion of the Court, no difficulty in
working out the proceedings of the insoivettcy even without
this applioationj by transferring in the a/Htsis- named.
1 1

r4ppUoBntri JtttQn»y«, Vkltariva*^
LReipoudant'iikitaniey, Vau ZTi.,

&

Ar(OKRiv[;

"]

.'

Queen vs. De Klekk and Othees.
f.t

is

no ffroimd for quashing a conmr.tion that the principal
a criminal case tried in Cape Town had not been
sumrn in open Court before proc.eding to give evidence before
the Grand Jurij, as required by the Mth Rule of Court.

witnets in

At

the

last

January Criminal Sessions, Paul Andriea

were
Cornelis de KlerK, and Jacob Louw
convicted before Fit/patbick, J., for an assault, &c., on
When the witnesses were
a coloured man named Zimeracalled in open Court before the Beglstrar of the Court, as is
usual, after the delivery of the Judge's charge, to be sworn
before proceeding before the Grand Jury, In terms of the 88th
ftule of Court,
Zimera, the only witness to the asaanlt
de Klerkj

C

,'"^-

""insolvent
'"^"^ ^•v'l'^

{,"

dc

—
10
1S70.

Feb^i.

Queen

vs.

*"
otheiB.

(besides the district surgeon, who gave evidence as to the
extent of the injuries inflicted, according to his examination),
Whether he was subsequently sworn before
^yas not swom.
He did, however, give
the Grand Jury did not appear.
evidence before such Grand Jury, a true bill was returned,

of the prisoners proceeded, and chiefly on his testiconvicted by the verdicts of three different
De Villiers,
juries, on three different indictments preferred.
who appeared for the prisoners, then moved in arrest of
judgment that the witness had not been sworn before proceeding to the Grand Jury, under the 83th Rule ; and, after
argument, the point was reserved by the presiding Judge for
the Supreme Court.
Postea (February 1) the prisoners being duly in Court,
De Villiers argued in favour of his objection as a ground for
quashing the proceedings ; and quoted Archiold'* Criminal
Law, p. 24k1, 155, 177, 252; King vs. Dicken&on, Eus. and
Ryan, 401. In answer to Bkll, CJ., he admitted that
the prisoners had> beyond the verdict, suffered no real prejudice by the omiasioa.
The Court, without caHing upon Griffith, At G., contra,
disallowed the objection, the majority (Denysbbn and
FiTZPATRiCfi;, J,J.), holding that even on the later
authorities relied on for the prisoners, there was no ground
for quashing the conviction, inasmuch as it is the principle
of the creation, constitution, and action of a Grand Jury that
it (et vide Rule of Court 8&, in the form of oath) broadly
decides according
to its
"knowledge," although not
necessarily obtained on oath; and the prisoners were
sentenced accordingly.
Bell, C. J., agreed there was nothing in the objection.
If anything had been suggested, within reasonable probability, to show that the prisoners had suffered real
prejudice, perhaps he might have been disposed to consider
that ; but in this case there was no suggestion of any injury
done.

the

trial

mony they were

In

Re Gorman and Another.

Arrest, personal, civil: application for discharge.
It

is

no bar to a second or subsequent application Jbr discharge
arrest, that the dffendaJit has not yet paid the
costs of the former unmccessful application or applications

from such
iwo

for discharge.

On

the 29th October, 1869, two writs of arrest for debt
were issued by the Resident Magistrate of Port Elizabeth, on
innn^mnm affidavits forwardcd from Cape Town, one in the case of
j.r

IS-

,!

ri'.

ftTid

Anjither.

11
vs. Goixaan, the other in that of Close vs.
isro.
Williamsoa, both returnable to the next Circuit Court
j-,~i2.
Subsequently, by arrangefor the Port Elizabeth division.
'„' 2?'.
ment between the parties, the defendants were released,
Application was then made ^^d AnS"
and returned to Cape Town.
Magistrate of Port Elizabeth by the
to the Eesident
defendant Gorman's Cape Town attorneys, on the ground
that they intended to have the validity of the arrest challenged, to forward to the Registrar of the Supreme Court
the original affidavits upon which the arrests were founded.
The Eesident Magistrate replied that the documenis were
filed with the proceedings connected with the case for the
Eastern Districts Court, and in the hands of the Clerk of
the Resident Magistrate, who saw a difficulty in complying with the request, unless requested by the RegisThe Registrar of the
trar of the Court, or by the Court.
Court likewise entertaining a difficulty, this day an ex parte
application was made for defendants by Buchanan, who produced an affidavit from their attorney, stating that he had
been consulted by the said defendants about the arrest, and
that from their statements he has reason to believe that there
And
are good causes for having the arrest set aside.
another affidavit from the defendant, Gorman, stating " ths,t
he is of intention to bring the whole matter to the notice of
this Honourable Court should he be so advised after receiving
the writ of arrest and the affidavit, of which he had not
copies."
In answer to au inquiry why the motion had not
been made in the Eastern Districts Court, it was now replied,
for defendant, that the proceedings were in a case for
Circuit, and that all Circuits are Circuits of the Supreme
But it
Court, and not of the Eastern Districts Court.
appeared, on reference now to the Hegistrar of this Court by
the Judges, that it is the practice, where arrests are issued in
to forward the
this way in the Eastern Province, not
It was next argued, for
proceedings to the Supreme Court.
defendants, that as they intended to try the validity of the
arrest in this Court, it would be impossible to proceed
without the original writ of arrest and the affidavits required
under Rule of Court 8. in order that by an inspection of

Eothkugel

.•

them it might be seen whether the writs and affidavits were
in terms
or were not,.in respect of formal execution, date, &c.,

of the Rule.

,

r

:,

u

Court held that unless the defendant would
documents,
suggest forgery, or fraudulent execution of the
on account of the
it would not make the desired order,
records
inconvenience smd danger in transmission of original
from Court to Court.

But the

On

the 13th January, the defendant,

Gorman, was

re-

"

12
in Cape Town, as meditating flight from the
Colony, on the earn© cauae of debt and costs, and lodged in
Feb. ^1.
prison on a writ commanding the Sheriff to " take and keep
defendant so that you have him before our Justices of the
and Anot™™ Suprcuie Court, &c., at Cape Town, on the 20th day of
January, 1870, then and there to answer Riohard Rothkugel
wherefore he had not paid to tbe said Richard Rothkugel
the sum of £110, &c., &c.; with interest a tempore mora,
the said notes not having been paid on demand."
On the 16th January, application wasmadeto Fitzpatrick,
J., incawiffm, to set aside the arrest "by anticipation," under the
135th Rule of Court. OppoBition was made by the creditor,
Rothkugel, and, on reading the respective affidavits, the Cbamber Judge held that the defendant was dearly suspectus de
Therefitgd, and refused to set aside tbe arrest, with costs.
after, on the aOth January, the plaintiff filed his declaration,
but took no otlter steps for having the defendant brought
The
before the Judges on that day, in terms of the writ.
defendant did not enter appearance to the declaration ; and
notice of filing the declaration with the Registrar, and
setting down the case £or trial by default on the first day
of February term, vere duly served upon him by plaintiif.
1S70.

^T

arrested

51:

^

On 1 St Jj'ebruary, the defendant, Gorman, moved to set aside
tbe writ of arrest, dated the 13th January, on the grounds,
among others, following : " 1st. That the promissory notes
described in the said writ, being liquid documents, and
payable upon demand, the said writ does not state that
provisional sentence will be prayed fot on the returh day
thereof upon the said several promissory notes, and that the
defendant has not been called upon in said writ to ackaowledge or deny his signatures attached to the said' several
promiflsory notes or the validity of the debt.
2nd. That the
said writ is not made returnable upon some Court day in
(See Rules of Court, Mos. 1 1 and 14.)
term time.
3rd. That the Sheriff did not hantl over the writ, or
a copy thereof, to the gaoler in charge of the prison, or
any one else under his superintendence, at the time when
the said defendant was lodged in gaol, and that the gaoler
hail thus no authority or right to detain derond'4nt in prison.
4th. That application for the confirmation of thosaid writ had
not been made on the return day thereof." The allegations
above recited in the notice of motion were verified on affidavit
by the defendant's attorney, which .affidavit contained the following further clause : " That the aaid defendant was atrcsted
about 3-30 p.m. on the 13th January, and that late on that day,
about 7 o'clock, this deponent, upon speaking to the gsoler of
the Cape Town gaol., at the said prison, demanded of him
his authority for keeping the said defendant in gaol ; where-

13

upon he replied that he had not the writ, nor a copy thereof,
upon which the said defendant was arrested; but thai he
had received an intimation from the Sheriff's officer, by way
of a Tetter, that tie defendant was arrested- That thereupon
this deponent requested to see his instvuottons, upon
which
the gaoler handed him a note, of which the following Is a
true copy
In the

Supreme Court.
Between KicharU Bothkiigel and John Gorman.

To

the Gaoler of the

1 have

Cape Town Prison,

day arrested the above defendant for the sum of
and taxed costs £5 19s., by virtue of a writ of anest

this

£U0

lOs. 2d.

in the

above matter.

Cape Town, 15th January, 1870.
J. T.

GEYEK,

by authority of the High

Sheriff.

Notice of the present motion had been served upon the
and tie gaoler, but neither made appearance.
Cofe, for Rothkugel, raised a preliminary objection to the
hearing of the motion, that the defendant had not paid the
taxed costs of the former applications made by him in the
matter of arrest, but refused.
The Court, however, ruled that such non-payment was no
bar to any new application for discharge of arrest.
Buc}uaian> for the plaintiff, besides the two first grounds
of the notice of motion, argued, 3rd. That Geyer had
no authority to arrest, not being named in the warrant,
ami not having a special warrant from tlie Sheriff (1
Rus. on Crimes, Zrd ed., 615-6), and not having had or
exhibited any distinguishing wand or mark of office on
making the arrest. ( Voet 42, 1, 44, Quod si apparitor, §-0. )
Further, that if Qeypr had therefore no sufficient mandate
from the Sheriff and had failed to exhibit the same and his
mark of office to the defendant, and if the arrest was bad on
that ground, then the gaoler had no authority to detain the
deiendant.
Besides which, he received no formal warrant
froox Geyer, even assuming the authority to arrest to have
been good.
4th. Ihat the plaintiff was bound, on the return
day of the writ, to have moved for its confirmation.
(James
tin. Webb ;
Harcombe vs. Aldridge ; Appendix.)
Cole produced, among other affidavits, one from Geyer,
stating that the defendant had been arrested and imprisoned
in the usual manner,
that is to sav, the original writ was
exhibited to him by deponent, and a copy thereof delivered
to him, which the defendant told him to take care of in oa»e
the gaoler asked him for iu
That when defendant was
conveyed to prison depouent exhibited to the gaoler the
SheriiF

—

1S70
Jan. 12.

„
Feb.

„

15.
J.

21.

^a" a??,w"

14
1S70.

Jon. 12.
15.
„
Fsbi 1.

„
Zn

27.

Re Gorman

and -Another.

and alao served him
with the notice J-eferred to. That the gaoler is not entitled to
demand a copy of the writ itselfj though deponent often, when
asked for a copy, has given one. That in the present case
the gaoler asked deponent if there was a, copy of the writ, to
whiSi deponent replied that there was, and the defendant
had it. He was not further called upon by the Court to
argue the points raised contra.
The Court ruled all the grounds relied on to be untenable,
with costs against applicant.
original writ of artest as his authority,

On the same day, the principal case was Jieard by default,
and judgment given against defendant.
Po«?«a(February 27)
The defendaitt petitioned the Court
for his discharge from gaol, on the ground that judgment
having been delivered against him in due course, the arrest
ipso jure lapsed, unless his detention was authorized by
process of civil imprisonment in usual form, on an unsatisfied
judgment. But the Court, looking to defendant's conduct and
to certain generally unsatisfactory circumstances on account
of which the original arrest was granted, declined to
interfere between the debtor and creditor.

—
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Colonial Government

vi.

Green.

Civil Commissioner to rerover Government
moneys cdleged by him to have been stolen from the
eJkest, maintained, on the ground of df\fendav£s negligence
in the safe custody of the chest and securing of ptiblic

Action against a
chest

o0icesi

The plaintiff's declaration stated that Henry Green, of
Colesberg, now or lately Civil Commissioner of the division
„ 2i.
of Colesberg, the abovenamed defendantj had been sum25.
28
moned
to answer James Christopher Davidson, in his
MarcU l!
capacity as Treasurer-General of this Colony, on the part of
» 12.
coioniS^ovcrn- H^r Majesty in her Colonial Government, the abovenamed
nient oj. Green,
plaintiff, lu an actiou to rccovet the sum of £1,308 17b. 3d.,
due by the defendant to the said plaintiff in his said capacity,
for that heretofore, for a long period of time, the said defendant was Civil Commissioner of Colesberg, and in that
capacity authorized to receive the public r8\'Bnue8 of tiiis
Colony arising in the said division. That plaintiff is the
Treasurer-General of this Colony, and it was and is the duty
of Civil Commissioners in this Colony to remit and pay,
from time to time, to the plaintiff, or the Treasurer-General
ibr. the time being, when so requireij, any balance, or any
l'8b. 22.

23.

.,
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such part of any such balance, which may for the time being
be found due to the public treasury, as they may be required
to remit or pay respectively ; and it was the duty of the

iszo.

^°*- 1|"

2*'

" 11'.
defendant, as suoh Ciyil Commissioner as aforesaid, to have
remitted and paid to the plaintiff, from time to time when so
^'"^^ i|;
required, the balance found to be due by him to the public
coiomnG^»Tem
treasury for the time being, or any such part thereof as he ment"*.. atlm',
required
to remit or pay.
might be
That on the said tenth
day of April a balance of cash was due by the said defendant to the public treasury, after crediting him with the
moneys duly paid by him on account of the public revenue,
and debiting with the cash received by him on the like
account, to wit, a balance in cash, £1,308 17s. 3d. over and
above a certain balance standing to his credit as such Civil
Commissioner as aforesaid, in the Colesberg branch of the
Standard Bank of British South Africa (Limited), the whole
of which cash balance of £1,308 17s. 3d. he has been
required to remit and pay to the- plaintiff, but, nevertheless,
he has refused or neglected to remit or pay alny part thereof
to the plaintiff.
Wlierefore the plaintiff prays that the
defendant nlay be compelled, by the order of this Honourable
Court, to pay to him,
the said plaintiff, for account of
Her Majesty in her colonial revenue, the said sum of
£1,308 17s. 3d., with interest thereon, a tempore mora;,
and costs of suit, or that the plaintiff may have such further
or other relief as the nature of the case may require.
The defendant, besides the genei'al issue, pleaded that it
was his instruction, as such Civil Commissioner for Colesberg
as aforesaid, to place the money which he from time to time
received in that capacity in a certain iron chest provided for
that purpose by the Government, and which chest was to be
kept in the Civil Commissioner's office in Colesberg.
That
on Saturday, the 10th day of April last, there was contained
in the said iron ohest, in the office aforesaid, the eum of
£1,311 2s. lld„ being moneys received by tlie defendant in
his said capacity, and duly placed by him in the said chest
and locked up for safe custody, and the said offices also duly
locked ; and the defendant further says that on the morning
of Monday, tlie 12th. April last, it was discovered (as the
fact is) that the said office had beeu burglariously entered by

and that the said iron ohest had been picked and
broken into, and the contents thereof, to wit, the sum
That such burglarious entry
aforesaid, cai'ried off by them.
and theft were committed without any fault or want of
And the
precaution on the part of him, the defendant.
defendant says, that although every effort has been made hy
him to discovar and appreheod the thieves who committed
the said burglary, and to recover the said money, he has
thieves,

IG
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coioni^evern
men*

vt.

Giem-

hitherto failed io trace ibein or to recover the said

any part thereot.

That the sum of £1,308

17e.

money or
Sd, now

sued for, is part of the said sum of £ 1,31 2s 1 Id., so stokn
from the eaid chest. And the defendant submits to this
HonouTable Court that he ought not, under the circumetanees
afo^esaid, to be held liable to* pay or make good, to the
plaintiff' in his said capnoity the said sum of £1,308 ITs. 3d.,
Wherefore the defendant praya judg>^
or any part theteo£
ment of this Honourable Court with costs of suit
The plaintiff, in bis replication, for answer to defendant's
general
to his
issue pleaded the similiter; in answer
special plea, the general issue
and for a further re;

the said plea secondly by the defendant
pleaded, that the cheat provided for the Civil Commit"
oioner of any district by the CrovCrnment is so provided tor
the joint protection of the said. Government and the said
Civil Commissioner, and for the purpose of enabling the said
Civil Gomraiseioner tiO keep more safely the moneys ooramitted
to his charge ; but he is not instructed to keep the public
nioneys therein unless he so please ; and in fact and in trutli,
part oif the unoneys so committed to the charge of the defendant was otherwise disposed, to wit, looged in the Colesberg
branch of the Standard Bank of British South Africa
(Limited) to the credit of the said defendant as such Civil
Commissioner as aforesaid. And tiie plaiutifT farther says
that it is no part of the contract between suofi Government
and any of its public servants that the tnere placing of
moneys in such chest shall be a discharge of the officer so
placing the same therein.
And the deifetidant (vas not
instructed to place the money which he should receive as
such Civil Commissioner as afcnresaid in the said chest,
though he was.at liberty so to do if he should so please, and
It was no part of the contract between the Queen, in her
Colonial fiovernroent, and the said defendant, in his capacity
as Civil Commissioner of Colesberg^ upon his appointment
as such Civil Commissioner, or at any other time, that the
mere placing oi moneys received ttoin tiine to time by him
aa such Civil ComCaisaioner, on behalf of her said JVtsjasty
in her said Goveinmeitt, in the iron chest in the «iid plea
mentioned, even if such money was so placed, should be a
discharge to the said defendant as such Civil Commissioner,
in respect oi' such moneys ; but on the contrary, the plaintid
says chat the contract of her «aid Mnjesty nud the said
defendant, on his appointment as such Civil Commissioner
33 aioresaid, was and has ever mnce continued to be, that the
said defendant should account Ibr all money 9 received by
hinr as such Civil Commissioner, for and on behalf of the
colonial
revenue, and should vondi such »ccounta» by
plication

to

;
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any balance not properly vouched and
pay over wheu so required, to l.he
Treasurer-General of the Colony, for and on behalf of the
public revenue of the Colony, and that until snch balance
should have been duly paid over as aforesaid, or duly expended on the public service, under authority for that
pnrpoeC) and sueh expenditure should be duly vouched Tjy
the defendant and allowed, such balance ahoold remain at the
Wherefore the plaintiff says that
risk of the defendant.
even if the said sum of ^1,310 12s. 1 Id. were so stolen, as in
the said plea is averred, that would be no answer to the
plaintiff's claim, and this the plaintiff is ready to verify
wherefore he prays as in his said declaration is prayed. The
plaiatiff's rejoinder was general.
After hearing evidence, and Oriffiih, A^-Q, (with him Dt
proper vouchers, and
duly allowed should

YilUers), for plaintiff.

dant,

upon the

Cole (with him Buchanan) for defen"
such evidence,

effect of

Chr. ad. vult.

Postea

(March

12),

Bell, G.J., said: The action in this case is by the
Treasurer of the Colony against Green, who, from I860 till
some time in the year 1868, held the joint offices of Resident
Magistrate and Civil Commissioner of the district of Ooleaherg, the declaration alleging that, in the latter of these
capacities. Green was authorized to receive the revenue
arising in the said division.
The declaration further alleges
that it is the duty of the Civil Commissioners, generally, to
remit to the Treasurer-General, when so required, any
it which may be found due to the
be required to remit, and that this,
in particular, was the duty of Green.
The declaration also
alleges that, on the 10th of April, 1869, a balance of
£1,308 173. 3d. was due from the defendant to the Treasury,
over and above a balance standing to his credit in a bank in
Colesberg, the whole of whicb balance he had been required
The prayer
to remit to the plaintiff, but had omitted to do.
of the declaration was for a decree of this Court for the payment of the above balance. The defendant, in answer to this

balance, or such part of

Treasury, as they

may

geaeral issue ; second, specially that
was his instmctiona to plaoQ the money he from lime to
&ne received In an iron chest, provided for that purpose by
the Government, which was tfl be kept in his oflioe,— that,
en Saturday, the IDth of April, 1869, there was in that
ehestasum of £1,310 12s. 11 J. of moneys received and
placed there by the defendant, and locked up for safe custody,
action, j^leaded, first, the

it
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" and the said offices also duly locked " {sic. in orig.% that,
on the morning of the 12th of April, it was discovered that
^3;
24.
his office had been burglariously entered by thieves, and that
" 28!
the iron chest had been " picked out," broken into, and the
What is meant by the chest having
contents carried o&.
^""W.
" picked out," I know not. The plea then averred
^®®^
coioiiilTGovsm.
mentM. Green, that such entry and theft wore committed "without any
fault or want of precaution " on the part of the defendant,
and although every effort had been made by him to discover
and apprehend the thieves and recover the money, he had
The plea therefore submitted that the
failed to do either.
defendant ought not to be held liable for the sum sued for.
The plaintiff joined issue on the pleas, and replied further
that the chest was provided for the joint protection of the
Government and of the defendant, and enabling the defendant to keep more safely " the moneys committed to his
charge ;" but that he was not instructed to put the moneys
into it, unless he were so pleased j that it was no part of the
contract between the Government and the defendant that
the mere placing of money in the chest should be a discharge
to him if the money were so placed. On the contrary, the
contract was that the defendant, as Civil Commissioner, should
account for all the moneys received by him, and should pay
over any balance, not properly vouched and allowed, to the
Treasurer, when required by the Treasurer, and that such
balance, until so paid and allowed, should remain at the risk
of the defendant. The rejoinder of the defendant was
1870,

"'''•
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general. The commission appointing the defendant to be
Civil Commissioner was not forthcoming when asked for by
me.
were told, indeed, by the defendant that he had
not received any, nor was any evidence given of the duties
to be discharged by a Civil Commissioner, except the statement of the Colocaal Secretaryj Mr.- Southey, that he
understood he accepted office under the Finance Regulations,
which he described to be a selection from the circulars sent
by the Government to the Civil Commissioner. But the plea
admits that it was part of the instructions of the defendant
to place the money he received, as Civil Commissioner,
which could only be revenue, in the iron chest for safe
custody ; and it may fairly be inferred against him that he
thereby admits a duty to pay over, at some time, the money
so placed for security, and the allegations of the declaration
in this respect. There is no evidence, however, of the
statement, in the declaration, of the defendant having been
required to remit the balance sued for before the service of
the summons in this action ; neither is there any evidence,
as a question of fact, of the allegation in the replication of
the plaintiff that it was part of the contract with the

We
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money not paid over by him, the defenremain at his risk. In fact, the plaintiiF did not
adduce any evidence of any sort upon this subject. He
contented himself with the defendant's admission that he had
received the money claimed, and then left the defendant to
discharge himself of his liability.
The position of the defeadant may be stated to be this : He, as Civil Commissioner,
presumably receiving a salary as such, for that also was not
proved, had the official duty, first, of collecting the revenue
of his district ; secondly, of keeping it safe until it should be
remitted to the Treasury in Cape Town
and, third, of
making that remittance. The first of these duties he discharged, and he admits that, in doing so, he received the
8um sued for. But the third duty he was prevented from
discharging by reason of the failure in the second duty, the
safe keeping of the money, for which failure, he says, he is
defendant that any
dant, should

;

money was burglariously abstracted, withwant of precaution on his part. The plaintiff
Kad suggested a doubt whether the money was in the chest
to be abstracted ; but he has not, upon the record denied the
alleged burglary, or attempted to disprove it by any evidence
in chief. He confined himself upon this subject to a crossexamination of the defendant's witnesses. The defendant, on
not liable, as the

out any fault or

almost entirely on the question
exonerate him
from liability. In the view I take of this painful case, it will
not be necessary for me to consider the question upon the
The
evidence, such as it is, of burglary or no burglary.
defendant admits that he received the amount, and he seeks
to exonerate himself by alleging a burglarious removal of
the money, " without any fault or want of pi-ecaution " on
his part. This, by necessary implication, seems to admit that
he will riot be exonerated if the burglary has happened
through hia fault or his omission to take due precaution to
prevent it.
Upon this view of the case, the Court received
little aagistance from the Bar. The Government circular of
SOth April, 1852, one of those under which the defendant
and other Civil Commissioners are, in the language of Mr.
Southey, the Colonial Secretary, understood to accept
It says
office, is extremely
equivocal in its language.
for the safe custody
that chests have been " supplied
of the public moneys to every officer entrusted with the
the other hand, rested hia case
of burglary, as sufficient,

if established, to

revenue, and that he is responsible
The officer is
secure custody."
further told that this is "the view which the Government takes of the matter." The officer is further informed
that any lodgment of revenue
by him in a bank is
"done upon your sole responsibility, and that you are
receipt
for

its

of public

proper

and

ISM.
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of a mandatory than ordinary exertions.
i870.
^°'*;
the case of commissionera, &c., when thetr underj^;
•"
taking lies in feasance and not aimply in custody."
The
fas.
the bailment is
same author, at page 119, says:
*'"°^2;
beneficial to both parties, the bailee rauat answer for ordinary neglect." In Coggs vs. Harnard, 2 Raym., 919, it was o„i„„iraorem.
held that if a depositary specially contract to kBep the ment «». ereen.
deposit safely, he might be liable for ordinary diligence,
although the law, if the contract had been different, might
hold him liable only for gross negligence, or for the omission
to observe slight diligence, as distinguished from ordinary
diligence.
If the subject of the bailment be taken from the
bailee by personal robbery that will excuse the bailee
"Lapetus latrormm a nuUo prasstautur" "Quod ^xfurihus
subreptum sit propriura ejua detrimeutum est qui accepit,
quia ouHtodiam prsestari debuit" is the language of the Digest.
Robbery will excuse, because that is vis major which cannot
be guarded against ; but theft will not eiccuse, because that
mignt have been guarded against by proper watching. " Non
enim dubitari opportet quin is qui aalvum fore recipit non
tolum afurto sed etiam a damno reoedere videatur " is the
language of the Digest, IV, 9, 6; and Gotkofred on tlie
Pandects, says : " Adversns latrones parum prodeat custodla
Robbery
advorsus furem prodesse potest si quia advigilet."
cannot be foreseen, bat theft may be guarded against by
Heineccius, 11^ 14, 785, says : *' Casus nucquam
watching.
praBBtatur nisi vel in mora sit debitor vel casum in se ultro
Storey, section 39,
mseeperit vel culpam simul admiserit."
gays : " If the theft has been caused by negligence, it is
without doubt that the bailee will be responsibie, where the
nature of the bailment would make such a degree of neglibailee is in many
gence a breach of his implied obligation.

oould be required

This

is

"When

A

-when the loss is by theft ; but never when
Elsewhere
that theft is occasioned by gross negligence."
the same author says section 39 : " The law considers theft to
depend for its validity as a defence upon the particular
circumstances of the case, and to be governed by the general
nature of the bailment and the responsibility attached thereto.
It neither imputes the theft to the neglect of the party, nor,
on the otlier uand, exempts him from liability from that fact
alone. It decides upon all the circumstances of the case, and
thence arrives at the conclusion that tiiere has, or there has
I may further remark,
not, been a> due degree of care used "
before I leave the subject of the law which seems appKcable
to tiijs case, that in law there are three degrees of diligence,
as there are three degrees of negUgence-rslight diligence,
.which need not here be considered ; ordinary diligence, or
such as a man of ordinary prudence would use in his own

cases excusable

',',
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which, from the nature of thinga, must always be
more or less a question of fact ; and extraordinary diljgence,
2
"
or that care which very prudent persons take of their own
"
28,
affairs.
On the other hand, ordinary negligence is, as might
the neglect of ordinary diligence ; slight negsupposed,
be
^T^n.
of extraordinary diligence, or what rery
neglcct
*^®
^'g^''''®
Coioni ^Govern,
'meat
Green, prudent men practice
and gross negligence is the neglect of
Between ordinary and slight negligence,
slight diligence.
the line is hardly definable, and must, in every case, depend
on its circumstances, on the locality, and on the state of
society where the negligence occurs, and likewise upon the
value of the article which is the subject of the negligence.
The same prudence, in regard to the protection of property,
cannot be required in a remote pastoral country, as would be
obviously necessary in a populous town or city. Nor would
the same caution and prudence be required in protecting
property of insignificant value as obviously shduld be used
in the protection of large sums of money, or jewels of great
value, which offer strong temptations to covetousness,
whether in town or in country. Such being a general view
of the law upon this subject, the inquiry naturally suggests
itself what was the nature of the bailment in which the
defendant was bound. As I before observed, it was not for
custody only, but for feasance also, and it was not for
custody merely, but for safe custody. That is the language
of the circular of the 20th April, 1852, to which I have before
It describes the object of the chest to be the " safe
alluded.
custody of the public moneys," and intimates the " personal
responsibility " of the defendant for its " proper and secure
custody." As the defendant did not object to this circular
being used against him, I must assume that he found it in
his office when he entered upon office, or that it came to his
knowledge in some other way. Acting, apparently, under
the influence of that intimation in this cii:cular of 1852, the
defendant, who was appointed I think in the year 1860,
represented to the Government, in the year 1861 or 1862 (1
forget which), that the chest which he had found in his office
was not secure. In consequence, the chest in question was
supplied to him ; and we have the auAority of the expert,
Ashley, for saying that its kind is one of the best, and that
it is one of the best of its kind.
The defendant, therefore,
so far as the chest is concerned, well discharged his duty to
the Government. It is possible to read the paragraph in the
circular of 1852 as meaning that each Civil Commissioner
was responsible for the proper and secure custody of the
chest supplied to him, or that he was responsible for the
proper and secure custody of the revenue to be deposited in
the chest supplied to him.
It is immaterial which is the true
1870.
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be the same. If his duty was to
would coyer the safety of the
revenue, and if his duty was to see that the revenue was safe
that would include the safety of the chest, without which

reading, for the result will
see that the chest

was

safe, that

mo.
^'''-

"
"

^
2*-

m."

not he secure. The question to be decided
^^J°W:
Court, in my view of the case, is how far the defenooioniriaovcmdant has succeeded or failed in the performance of this duty, mem »., oreea
This building seems to have been thus arranged
One long
room formed its front, this was the court-house, which had
one door entering in the front from the street called the
" front door," and another at the end entering from an open
8pace< I believe, for it was not sworn to.
On the inner side
of the court-room were three rooms^ occupying, like it, the
length of the building.
The .first was the magistrate's and
civil commissioner'a room, in which the revenue chest was
placed on a stand. The second was the magistrate's clerk's
room, and the third the civil commissioner's clerk's room,
seach of these rooms had a door entering from the court-room,
the magistrate's room had another door communicating with
the magistrate's clerk's rooms, and the magistrate's clerk's
room had two other doors, one communicating with the
civil eommissioner's clerk's room, and another opening into
a street or open space, we were not told which, and called on
the sketch the " back door." Outside of the building was a
cottage, behind the
civil commissioner's clerk's room, in
which the constable, September, lived. The court-room had
four windows, all facing the street, two on each side of the
front door ; the civil commissioner's room had a window
facing whatever way behind the building, and so had the
civil commissioner's clerk's room.
The magistrate's clerk's
room appeared not to haye had any window, but to have
derived its light from the court-room and through the back
door.
There were, thus, six windows in all, each of which
might or might not afford access to the civil commissioner's
room in which the chest was placed, according as they and
the doors between the different rooms were more or less
secured by proper fastenings-, inasmuch as all the rooms
communicated with each other. But the defendant, who
has undertaken to prove that the money was taken without
any fault or want of precaution on his part, has left the
Court wholly uninformed as to the mode in which the windows were secured in order to prevent entrance from without.
All the evidence we have about the windows is that
on the morning of the discovery of the alleged burglary one
of the windows in the <50urt-room was found to be partially opened, and no one of the witnesses was asked whether
any of them had opened it, or how it came to be open. For
aught shown, it may have been left open all night by the
the revenue could

by

this

—

:
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laru.

constable, September, or

by January, whose duty

it

waa

to

shut up the premiaeB over night, or during the night pr the
n 24.
day of Sunday have been opened by some one from without.
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With regard to the doors, of which there were three external
II
and three internal, the Court is equally left in the dark, as to
^Z'^i'i
or weakness, and the mode of their fasteningj
coioniS^oTtm- their strength
raent w. Green, with the exception of this very pregnant evidence from the
defendant himself.
To the question whether, on the day of
the robbery, the key of the door between his own room and
the magistrate's clerk's room was left inside or outside, the
defendant anwered, " I am not certain ; but all the doora in
I could g»tjifty
the building could easily htwe been opened.
keys that would j^i any one of the locks."
What the defendant could do in this respect, of course, any one else could
do.
And if the defendant fielt it incumbent on him in 1862
to represent that the chest he then had was not secure, it
was equally incumbent on him to represent to the Groverqment uiat the doors, and possibly the windows, i)y which the
chest he asked for and obtained was to be secured from beimtampered with, were equally insecure. Such being the
nature of the doors and their locks, what is the way in
which even they were used ? The defendant swears tluit
the key of the door of his room, between it and the court as
T understand, " was kept sometimes on the inside," i.e., I
suppose, inside of the room," and sometimes on the outside."
i.e., I suppose, outside of the room, and in the court-room;
that " it was found on the outside on the morning of the
12th April, when the burglary was discovered," that the
key from his room to the magistrate's clerk's room "was
usually kept over the ledge of the door or hanging ou a nail
at the side of the door,'" and that, on the morning of the
robbery it was found "on the ledge, I think." In answer
to a question from myself as to who kept the key uf tlie
court or of the front-door, the defendant said the Constable
September, who lived in a cottage behind. It appears from
the evidence of the Constable September, that one end of
the court-room was allowed to be used as a public rsadingroom ; that the door at this end of the court " used to be
left open in the daytime, but now it is locked ;" that this
door Bsed to be locked when the offices were shut and the
key lefit on the inside ; that the front-door was also locked,
and the key left on the inside ; " that he used to look
the back-door last and take the key out of it ;" that " sometimed he locked the public offices and aometimes January."
"When January locked them, he left the key in the
back-door and I took it out ;" that " on Saturday, the 10th
April, January locked the offices, and I went for the key
'''"'•

^;

,

between /o«r and/tv* o'clock

;"

that

on Monday momiog,

25
the 12th of April, he "missed the end-room key," by
which, from other parts of the evidence, he meant the
key of the door at the end of the court-room.
On cross-

«to.
^"^^
'.',

^

m."

September swore that when he went on
w.
Saturday to get the key from the back door, he found
^"'\\-^
that January haa left the front door open, and though
he answered counsel that he had that day locked all the meM'l gtIcII!"
doors, he could not tell myself where the different keys
January, the other constable, swore that, on Saturwere.
day, the lOth April, he closed the offices
that at one
o'clock he shut the front door, but did not look it
that he
" locked all the middle doors, and went out at the back
door, turned the key in the lock and then left the key
therefor September ;" that he loft the keys of the middle
doors in them, " except the door between Mr.
Moatert's
and Mr. Green's room. " I put the key of that door upon the
ledge above the door."
That when he <a.rae ori Monday
morning, about eight o'clock, no one was there, not even
September: he went in by the back door.
"I took in
the post with me, and went away after I had put the letters
in Mr. Green's room," leaving the offices, as he
found
thera, without any one.
When the robbery was announced,
abontten the same morning, he, Green, Mostert, and Lycett,
examination,

;

the

'

:

;

.

went round " to see the windows and
whether any one had got in that way. All
he found was that the key," i.e., of the door at the end of
the court-room, " was gone, and I found that one of the
windows in the front part of the office was open." That
window being in the front was, of course, in the court-room.
Such a mode of securing a public building, in which no one
lived, and in which the defendant knew there was a chest
in
which he had deposited £1,700, is as loose as one
can Conceive.
And even that is not the worst j for Stey tier,
who was civil commissioner's clerk from October, 1867, to
llth December, 1867, swears that, in that short period, two
months, more or less^ he remembered three occasions on
which, on coming to the oifice in the morning, he found the
key of the chest in its door
he could not say whether it
had been there all night, as the defendant might have been
" These three occasions," the witness eaid,
there before him.
the chief constable,

doors to find out

;

" I can apeak positively to;'' leaving a strong inference that
there were others, but to which he could not speak positively.
It is not very material whether the defendant had, on these
three occasions, been to the office before tlie witness, because
in a building vihkh was, as weJearn from the other witnesses,
occasionally without any one it, leaving the key in the
taorning in the door was almost as bad as leaving it all night.
Still

farther,

we

find

from Mostert that on Sunday, the II th

;;
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Green,

of April, he got the ke7 of the back door from September,
and went into the office and remained there for two hours,
and in the course of that time he went into the drfendant's
room to place on the defendant's table a paper which he
found on his own- I refer to this as another Iflstance of the
careless manner in which the safety of the chest was cared

No one had upon him any definite responsibility in
regard either to acooss ta the building or as to re~securing it
It wfluld be too much to eay
after the access had been had.
that the defendant was bound himself to see that this public
building was eveiy night locktwi and secured, and that at no
But
time during the day it was left without some one in it.
it would not be too much to expect of him that he ehould
have required sufiSciently secured doors and windows, that
he snould every night have taken home with him not only
the koy of the chest, but of his own room in which the chest
was placed ; that ho should have given stringent directions aa
to the mode of fastening all the doors and windows, and
putting away the keys, so as they might not be come at
that he should have put the responsibility of this upon one
man and required him to bring every night to ths dtsfendant's
house the key of the door kst locked, instead of keeping it
for.

,

in bis

own

cottage,

as

was done by September

;

that

the

defendant might thereby have an opportunity of occasionally
inquiring how this duty of fastening the building had been
performed ; and have under his own control the giving to or
withholding the key from those desirous of entering the
building out of office hours.
It would not either have been
too mucli to expect of the defendant that he should not have
sanctioned such an extraordinary use of the farther part of
the court-room as that of a public reading-room ; and that,
if he found the practice in existence when he came to office,
he should have put an end to it- If one might reasonably
expect all these things of the defendant under oidinafy ciroumstances, I can have no doubt tliat they were imperatively
called for under the extraordinary circumstajioes which he
himself had created. By the circular of the 10th May, 1844,
the civil conamisaioaevB were informed that it was danrable
the balance in the chest should be kept as low as posfiible
and therefoire, in the language of the circular, " yon are
required to remit from weak to week whatever sums may be
in your chest beyond the amount requiced fotr the immediate
ps^yments yoa will have to make." Tho Colonial Secretary

swore that this circular had fallen into disuse and nonobservance throughout the Colony ; probably the frequency
of remittance required by it was found to be impracticable.
I waa iDot able to ascertain how the ktiowiedge of this circular

would «ome

to the defendant,

who was

not appointed
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It might or it might hot be among the records of
wro.
but the defendant required no oirodiar to inforni
''=''
^f
2*'
him that montjy wouW be accBptable to the Govcroment,
and that it -would be safer for him tliat the GovernraBnt
n.
ehould have it than that he should retain it
'"^"'12
There was not
any rule of office produced which obliged the defendant to
coionTSoverr,
allow an accumulation of such a sum as £1,300 in hia chest, mmt «. am"''
The defendant himself admitted that hia payments for each
month were only about £400 or £500 ; and, ae receipts were
cooling in while payments were being made, one would suppose that retention of something under either of these sums
would have been enough to have kept htm in funds for
necessary outgoings.
The defendant swears that there was
no rule of office he was aware of as to remittances, but be
generally remitted when the amount had increased beyond
He also swears that his last remittance was £1,000
£1,000.
in September, 1868.
The cash balances seat monthly to
the Treasury after that time show that the defendant's
balance for October, after tho remittance in September,
was £1.355 Ss. 2d,
Of which there was in the ciiest
£6B3 6 8
And in the bonk ,
651 16 6
till

1861.

his offioe,

."

;.'

f).336 3 2
This balance increased every month, till in March, 1869, it
exceeded £1,700, and accarding to the dpfeudant there was
on the mornmg of the 9th April, £t>'?20 6s 8d. in tlie chest,
until he that morniog took out of it £i 10 to put into the bank,
besides £204 4e. 4(1, already in the bank.
It is obvious,
therefore, that the defendanj had during the montli retained
money greatly in excess of v/bat he required to answer the
monthly [payments of his office ; and that the riak of this
money being lost in the way he has suggested was of his
own creating. He himself swears "the ainount had increased to such an Extent that I would have remitted, had not
the rebbcry been committed."
The defendant was guilty
of delay in not sending the money away, and, in my opmion,
he took the risk of its loss upon himself.
Even if this were
to hold him to too much, at least he cannot be escused from
using ordinary, if not extraordinary, care, or care greatly
beyond what he exhibited, in the protection of the money,
which he himself, without sufficient reason, had suffered to
accumulate.
On the contrary, we llnd the utmost laxity
and remissness.
Adopting the language of Storey in
section 39, to which I have before referred, the defence of
theft must be governed by the general nature of the bailment
I neither impute the
and the responsibility attached to it.
theft to the neglect of the defendant, nor, on the other hand.
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pleaded the general issue; and, secondly, that having been
i»7o.
instructed by the Governnaent to place in an iron chest
''^ It
furnished by the Government for that purpose the moneya
» ^•
" ss."
he from time to time received, his office had been burglariously entered by thieves, the iron chest picked out and
^'^W'.
broken into, and the contents carried off,, and that such (,„,„„i;;f^,„„.
burglarious entry and theft had been committed without any men.tvs.attm
fault or want of precaution of him, the defendant.
I admit
that the practice which prevails of appointing officers without
.

any definite instnictions for their guidance and government
is most unsatisfactory, and that it is not fair towards such
officers to throw upon them the burthen of ascertaining frwn
circulars and finance regulations, in many caaes unintelligible,
the nature of their dutiesk
But I a^n not prepared to say
that defendant is in any way affected by any sucii consideration,
for acting upon one of the circulars referred to at the tiialfthe
defendant justified himself in depositiiig the moneys received
by him in the iron cheat, and, according to a montlily statement inrnished by him, admitted that the sum now claimed
had been in the chest on the 10th of April.
This was also
aduutted by his counsel at the trial.
The questions to be
tried are, \\ras the chest roJrbed between Saturday, the 1 0th
April, and Monday, the 12th, and if so, is the defendant
guilty of such neglect as to render him responsible ?
And
here I beg to state that I so fully concur in the vieiV3 of my
Lord the Chief Justice and his reasoning and argument^ that
I have nothing to add.
The law upon the subject is clear.
As eollfiotor, and in charge of public revenue, the Civil Commissioner is bound to take as much care of the moneys in
his charge as any prudent person would of his own
and
although it may not form part of hl.s duty to lock doors and
secure the fastenings of windows, he is guilty of neglect
in not exercising a reasonable superintendence and vigilance
over those employed for that purpose.
The evidence satisfies m73 that he grossly neglected his duty in this respect.
Hot only were the locks of the several ofQces in the building
insufficient for the security of an iron chest containing at
times a very considerable amount of gold, silver, and notes,
without any remonstrance or attempt on his part to remedy
that defect, but on several occasions the key was found in the
cheet, without nnj person in chaise, while the keys of the
doors were left
such places as to afford no dimculty in
gaining admittance to the office in which the chest was
placed.
And if to this be added the facts, that on the very
10th of Ai)ril, with upwards of £1,300 in the chest, the
front door was left unlocked long after office hours, while
the key of the imck-door remaiood in the lock till late in the
afternoon, and that on the morning of the l^i one of the
-,

m
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windovsrs was found opon, then there is presented to this
Court evidence, not omy of n^leet, but ot gross rieglect on
24-.
the psrt ol an officer whose duly it was to act a^ a prudent
„ 26.
» 2«.
person wouJd have acted uadei" such ciroumBtaticce, and to
March I.
12.
hnte exercised a better superintendence over the oflBcers
Upon this ground alone
Colonial GsTem- under Me authority and control.
mint w. o'roeli" til* plaintiff is entitled to his jadgmept-. and I refram, therefore, from discussing the merits of the other.
ViTZPATHlCK, ,r., said: I also am of opimoB that the
I estnnot,
plaintiff should have judgment in this actafint.
however, rest that -opinion on the same grminds as those on
which the other memters of the Court have based their
1870.

Feb. 2B.
„ 23.
..

,,

,

^

judgments. T do not consider that the deiendaaat h-as succeeded in proving, as was bis legal obligation, the s^rmative
of the issue whicli bad been knit betweea him and the
plaintiff.
The two first averments of the defendant's special
piea, via., « That he placed £1,310 12s. 13 d. of th* public
moneys ta the chest " in the offices aforftsaid, on Sailajrday,
tlie lOth April ;
and " that on the morning of Monday,
12Jh April, it was distiovered that the said office* had teen
burgiarionsly entered by thieves, the cheat picked out,
broken into, and the contents thereof to wit, the said sum
cafttried off by them," have not been proved to my ^safeThat most important question namely, the lialjifjMJtion.
iity of the defendant by reason of his negligence in guarding
the chest which has been so forcibly and lucidly reasoned
by my JLord the Chief Justice, was, as has been remarked
by Sum, scarcely more than alluded to at the Bar, although
he pointedly called the attention of counsel to it in the
course of the argument.
Therefore, I wish to be underr

—

—

—

—

stood as giving judgment for the plaintiff solely on
grounds I have already stated, namely, that the two
averments in the defendant's plea have not been proved.

the
first

[PlniutKTa AtlontcyQ, BlsID & HspnGffft,
1
Oaitf.'idauc'ft Attflmuyd, Fauujrishu & AKDvazrcJ

HA.TB1TTL1S, Plaintiff atstd

Defbndakt

ABfju

AprKH,AST,
Eespowdknt.

Mutiny Act, non-nxemption Jtom

The word " haggage "
1B71).

UucliS
Baybittle,
FlaintHT and
Appellant,

M.

Searle,

VttmAmt and
Respondent.

toll

vs.

Searls,

under 7'ird Section-

vf.

in said Seetion, meaning- of.

An action to recover toll-money paid under protest was
brought in the Kesident Magistrate b Court, Cape Town.
Plaintiff was contractor with the Commissariat Department,
for Cape Town military washing, wblch was to ba peribnned
at Salt River, and beyond the toU-bar at the entrance to
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Cape Town. He claimed entire fixemption from toll under
the 73rd section of the Mutiny Act, which enacts, inter alia,
" that all Her Majesty's officers and soldiers on duty or on
march, and

....

horses and baggage
and all carriages and horses belonging to Her Majesty, or
employed in her service, under the provisione of this Act or
in any of Her Majesty's colonies, when conveying any such
persons fva aforesaid, or their baggage or returning from
conveying the same," shall be exempted from turnpike and
The soiled and clean linen was conveyed to and
other tolls."
fro the wash place at Salt JEliver an,d &e barracks in Cape
Town, in the contractor's own carts and by his own horses.
Judgment was given in the Court below for the defendant,
the magistrate holding that washing was not included under
the word " baggage " where used in the sectipn.
Griffith, A. G., was heard for appellant, and maintained
generally that the word " baggage " did include washing for
service of garrisoatid troops not on the march.
The Conrt (without adling on Ilalketi for respondent)
affirmed the judgment below, wi^ costs.
B^hSs, C- J., said : The intention of the Mutiny Act was
their

tlxelr

1870.

Marcel 3

p^^^g^^^i
Appellant,

DS;„^d»nl°Lnd
''«»»''"*''"

military in marching order, and to (Uempt all
whether belonging to Her Majesty or specially
employed to convey baggage; and it would be an extravagant
interpretation to put upon the word baggage in the section,
and one which the- Court could never entertain, to say that
linen conveyed to be washed as in the circumstances of this
"
case was included under " baggage
concurred.
and
Fi3;zpatkigs>XJ..
DmrmsJi
to protect

carriages,

I S«sp«iitl9Bt'B

Mtomeft CinuSTTB.

J

MARIIitAOi A.KPM.£ANir>
Premisaorg note :

VS.

SOHBEfERS^ RESPONDENT.

Wliat is not a wawer by endorser of notice
of dishonour by malter.

follQwing promissory note " Oudtahoom, 4 March,
£4^». Four months after date I promise to pay Mr.
B. F. Innea, or order, the sum of ^40 sterling, for value
received.
J. J. Alberta," endorsed by Innesand Marillao,
maker had
fell due on Sunday, 4th July, in Oudtshoom. The
surrendered during the currency of the note, and on the 7th
gave
Jaine, Scheepers, who was then the holder of the note,
the
then
had
Helm,
who
agent.
his
through
Marillao
notice

The

•

1869.

C

to

was the holder thereof.
agent gave appellant
respondent's
the 5th July,

note in his possession, that he (8.)

On Monday,

p«^%
^;;^„^
AppeUant,

'..>.

r^^ISL

:
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F«K_i«.
MariUao,
Appellant, w.
scheepers.

RMpondcnt.

written notice of dishonour and demanded payment, not then
having the note in his possession. Same day appellant called
if he had the note ;.if so, he
and asked
agent,
on respondent's
^o
_
, _r
"^ •
,
-, xt
, , ',
,
r^
Oape
would ^zj it ; to which the reply was, " No ; it is
rp^^^^ ,,
jj^ presentation for payment had been made to
the maker or his trustees, nor was the note produced to
Marillac up to date of action.
Judgment in the Magistrate's Court was on these facts
given for plaintiff (present respondent).
Griffith, A.-G., for appellant, contended that first notice,
on 5tfa July, was given, when it was inapossible to know
whether the note would be dishonoured or not^ inasmuch as
the note was not legally due till -the 5th, and it was shown
that, in fact, no presentation was ever made to Alberts (the
maker), who was insolvent, or to his tn^stees. Second notice

m
•

was too

late.

.De Villiers, for respondent : The offer to pay on the 5 th,
if the agent had the note was in effect a waiv«r. of notice.
(Chitt^ on Bills, p. 232, 6iA Ed.)
Judgment below reversed, with costs here" and below.
I

AepttUoui's Attorneyn, FAinsRIDOE;

L RospoQClant'fi Attornojr,

Van

ZyL.

& iVGOBBHX.I
j

Colonial Goterwment, Appellant,
Respondent.

va.

Vaw. Zyl,

Frotoeoh of notaries admitted by the Supreme Court in terms
of Act 12 (jf 1858 are street to examination by Government Commissioners appointed under Government Notice
of l5tA March, 1844.

The notice of motion •' between the Honourable Southey,
Baq., in his capacity as Colonial Secretary, and as mah.
jcotaaisi s«»srn- acting for and in behalf of the
Colonial Govemment, and
"".'•v^zX'" Casper Hendrik van Zyl," set forth that the Supreme
Rwpondent.
Conrt would be moved, &c., " for an order requiring you
to produce your notarial protocol before the commissioners
for the ezamination of protocols in <Jape Town, appointed
by His Excellency the Governor, for the purpose of having
the some examined by them on such day and at such place
as this Honourable. Court may appoint."
The respondent had been previously required by Mr. J.
B. Currey, one of the commissioners, to produce his protocol
for ezaminatioa, but had declined, for the reasons stated in
the following extract of an answering letter written by bitn
1«70.

""^ "

" By the

regulations originally issued for the guidance of
the notaries appointed by Government, you will observe

,

;

;

:
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that (his appointment was direct from the GoTernor ; they
isro,
"'"
sefffd no apprenticeship ; the oath they took was diflfer'^""""l'.
cat to DOW their number was limited ; they held their C"!""'"' Governappointmebt dariog pleabure, and were examined in "'ls.'Van''Ky"
Holland by commissioners appohited b/ the State, and '**''""''="'
here by the
fctorney-Generd! in his capacity as the
legal adviser to Government.
But by Act 12 of 1858
they were appointed by the Supreme Court, they must
serve an apprenticeship, their number is unlimited, their
oath is different, they hold their appointments not
daring pleasure, but during good behaviour, and they
are examined by examiners appointed by the Court at
discretion, provided they are of seven years standing in
their profession.
I. was
admitted by virtue of this Act.
I feel I may place myself in an awkward position were
I to- day to comply with the regulations of Government,
who had no jurisdiction over me, and at some future day
with that of the Supreme Cotirl who has. Therefore, I
must respectfully decline to comply with yoxir request.
I trust you will do me the justice, when you send your
report to Government, to forward also this letter, as
well as J^ours addressed to me.
;

A

applicant, produced the following
Griffith^ A.-C-, for
Government notice as the authority for the application

Government Gazette, Friday,
"

March

22, 1844.)

GOVERNMENT NOTtCB.
Colonial Office

Cape of Good Hope,

I8th March, 1844.
Whereas the former and useful practice of es;amining the
protocols of the licensed notaries public of this Colony,
order to ascertain tbat the minutes or drafts of the

in

various acta, deeds, and instruments made or passed
by or before them ace conformable to law, and bear the
stamp by law required, has for some time fallen into
disuse
And whereas it is expedient to make provision for the
restoration of the said practice
Notice is hereby given tbat His Excellency the Grovemor
is pleased to appoint the following persons to be commissioners for examining, in the manner and form as by
law authorized and enjoined, the protocols and registers
of the notaries public resident and praertising in the
respective, places for which such persons are hereby

.

eeverally appointed to act, that is to say.. (Here
lov? the names of
the different commissioners

were then appointed).

fol-

who

34.

"And

His Excellency is further pleased to order and
no such commissioner shall make examination
of any minute or draft except with the approbation and
••
rT_*
Iai
ti_ —
Concurrence oi his co-commissioner, and then only when
there is reason to believe that the stamp duties by law
required have been evaded, or that such minute or draft

1870.

March

direot that

22.

Loiomai governColonial
Governmcnt. Appellant,
S3.

VanZyi

eapon en

otherwise irregular or improper.
all notaries
public admitted to practise in this
Colony, are hereby required to produce their protocols
and registers to such of the commissioners as are hereby
authorized to inspect the same, at such times and places
as the said commissioners shall appoint, on pain of being
struck off the roll of notaries, and being for ever incapacitated from being again admitted to practise as such.

is

"

And

"^By His Excelleney's command,

"John Montagu,

Secretaiy to Government."

Also Government notices, dated 18th October, I860,
27th March, 1868, and 25th February, 1869, whereby John
Steuart, Esq., Master of the Supreme Court, Josias Rivers,
Esq., Resident Magistrate of Cape Town, and John Blades
Currey, Esq., Clerk of the resce. Cape Town, were
severally appointed by His Excellency the Governor commissioners for the purpose of examining the protocols of
notaries resident in Cape Town and neighbourhood,

The opposition oflfered to this
for respondent
purely one of principle. The respondent was
appointed under Act 12 of 1858, and, while he therefore
readily recognizes and wishes to stand under the jurisdiction and authority of {he Supreme Court, cannot recognize,
unlese it is so ordered by this Court, a concurrent jurisdicLooking to the history
tion over him by the Government.
of the creation of notaries in this Colony, under the instructions of Commissionere Nederburgh and Frykenius,
in 1793 ( Teanant's Not. Man., p. 8), two notaries were
The number was afterwards, by the
originally admitted.
late Court of Justice, increased to six. Art. 1 of the instructions referred to required notaries at the Cape to keep proper
Art. 2 required them to " produce their protoprotocols.
cols to tho Court of Justice (Supreme Court), when required
Art 17
to do so, for the purpose of being examined."
provided that the protocols shall oe examined every six
months by the commissioners of the Court of Justice (the
Supreme Court), whose duty it is to see tliat the deeds are
numbered, &c., &c., and stamp regulations duly observed,
Art. 21
and to teport to tbe Court any irregularities.
required that on the decease of a notary his protocol should
Buchanan,

application

is

55
be lodged in the office of the Secretary (now Registrar) of
By the Charter of Jastice on the cessation of
the Court.
the late Court of Juatice, its functions and powers woro
transmitted to the present Supreme Court.
From some
cause or other, this particular function, in regard to notaries,
was not exercised, and it was no doubt true that in 1844,
the Government notice on which the applicants relied was
issued.
But that was a mere Govemnient notice, and had
not the force of law eTen in regard to notaries appointed by
Qove'rament, But in Act 12 of 1858, it is provided that on

wo

m>;^"
cojon'a"

one shall act as notary without the authority of this Court,
without prejudice, however, to the right of those who
had " the previously tisting legal authority," which shows
such authority no longer exists. And by section 11, it is
laid down that it shaU be lawful for this Court to make
such rules and regulations as may ensure the due performance of their duties by notaries public and conveyancers,
whether appointed under the Act or previously, and to suspend such of them as may fail therein for such period and
apon such terms as to such Court shall seem to be proper in
the cireumstances.
As a matter of fact, no such rules have
been made by the Court, bi't the power and authority of the
"
Court remain. Respondent is not a practitioner "licensed
under the Government notice, and Government have therefore no anthority over him.
If it had, it would follow from
the concluding terms of the notice that Government could strike
the reapondent " off the roll of notaries," and " incapacitate
him from again being admitted io practise as such." Respondent believing, therefore, that he was subject only to the
authority of the Court, and not of the Government, resisted
this application on this ground, and not from any desire to
avoid the operation of the Stamp Law in regard to his
protocol, which was in perfact order and open for inspeetion
at any moment to commissioners appointed by that Court by
which he had been admitted.
Griffith, in reply : Even under the Government circular
no notary, whether admitted by Government or the Court,
could be struck o% as argued contra, exoept upon an application to this Court by the Government with full opportunity
All the
to such notary to show cause, in ordinary form.
notaries admitted by this Court to whom tiie commii^ioners
have as yet applied bavc;, except respondent, allowed an

cxamuiauoa of their protocole.
The Judges having retired for consultations

on

their

return,

said: Notaries were originally admitted by
CoHit of Justice^ and their protocola examined by its
coHunisaoners.
But in 1844 appeared the Government

Bbix, G.J.,

the

cov«m-

"w.'van''?!"'"
*«'5<""'«"'
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1870.

Marci^22
m™?,'Apprt!am'

ne7m£nt
Mpon en
.

notice which had been quoted, and which was as good law
^g ^jjy ^^^j ^^jj jjg made, and under that notice the
appHcant had been appointed- That notice had not been
All
^^P^*'®^ ^7 '^^ ^'^^ ^^> 1858, or any other enactment.
^^^ gentlemen applied to had allowed an examination except
the respondent, who seemed to think ho had legal rights of

C

which he (the
J.) did not think he had.
Wherefore the applic tion mxist be grant«d, and respondent ordered to pay the costs.
DjBNYS&EN, J., concurred.
The examination of the
notaries' protocols in the manner described by the Government notice ia a very useful proceeding, not so much in
town, perhaps, as in the country districts, where irregularities often prevailed.
The notice is laW) and must be
opposition,

obeyed,

FiTZPATKiCK,

J., concurred.

rAiipIicAnt's 6.nmvaifa, RSID e. mbpucW*)
J
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APPENDIX.
Jambs m, Webb.
(^Before Bei,i,,

—personal:

Arrest

Cloete, and Watermeyer. J.J,)
eivil:

appJication for discharge from.

Robert James and Abel Horth were residents in Kins
,,'**^„
William's lowD, in British Eaflfraria, where Webb, being
Jame? «. Webb.
indebted to James, passed two promissory notes in his favour
one dated 10th February, 1863, due lOth August, 1863, for

£50 sterling and thereafter left King William's Town under
circumstances which appeared suspicious, and was apprehended on the 20th August, 1863. on board a vessel in
" ComTable Bay, under an alias writ, which ran thus
mand, &c , that he take the defendant and safely keep him
so that you have him before the Judges of the Supreme
Court, &c., on the 29th day of August, then and there to
answer the plaintiff, &c., to show wherefore he hath not
given, and why be shall not be condemned to give^ good
and sufficient security for the payment at maturity of his
certain two promissory notes of hand, &c. (describing them).
And have you then and there this writ, with what you have
done thereon," &c.
On the 20th August, the return day of the writ, no step
was taken by either party ; nor was anything done until the
26th Novemhet;, when the defendant tnade an application for
his discharge, on the ground that ke was not sxtspeetus de
But the Court, after hearing counsel, did not see fit
fug&.
to make an order ; the plaintiff promising to proceed on that
day week on the promissory note alluded to.
On the 10th December, the defendant appeared personally
in Court, in custody of the gaoler, to answer a provisional
summons which had been served upon him, for £50, the
amount of the note due. He admitted the debt^ but pleaded
inability to pay.
Watebmeteb, J., asked to see the writ of arrest
because it did not appear to him to be clear that the provisional sentence asked for was claimed in the writ of arrest,
which stood in the place of a summons, and if that was not
so, the proceedings were not in order.
Having read it, his
Lordship added : It strikes me the writ of arrest was a
summons in an action to give security which was never
brought; and that the plaintiff is now proceeding upon
;•

:
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ISM,
D«fcjo,
j»nie« w, vrtbi.

another

^gg

Bummons not

gygj.

in the action in

which

^e

deiextSant

arrested.

Cloete, J. : If the defendant had been well advised, he
would have appeared on the return uay of the writ, and
claimed his discharge.
Webb: I have no donht I should have been able to give
security if I had been brought forward on the 29th o^

A ugust.
Watermeyeb, J. That is a mistake. Tou were not to
be brought forward but were bound to appear.
fVebb I But they did not let me out of prison, my Lord.
WATEBJTETfEB, J. ; However, it is quite dear that upon
If the
this writ of arrest the plaintiff cannot proceed at all.
defendant move to be discharged from the arrest he is
entitled to it.
Whatever steps the plaintiff may be in a
position to take should the defendant attempt to leave the
Colony without satisfying the judgment^ there can be no
excuse for the great delay that has taken place, nothing
having been done for a long time.
Bell, J. : The return day was the 29th of August, and
there was nothing done until long after that.
The matter
properly before the Court is the promissory note on which
provisional sentences is pi-ayed ; and there being no answer
to thatj there must be provisional sentence.
But at the same
time the defendant has appeared in Court, and has stated
what we will take as an application for his discharge from
prison.
It seems that there is no ground why he should
be detained, and we order him to be discharged ; leaving the
plaintiff to take such proceedings as he may be advised to
obtain payment of the provisional eentenoe.
Cloets, J. : Both plaintiff and defendant appear to have
acted in perfect ignorance of the rules and orders of the Court.
The defendant was arrested upon a summons to give security,
which summons was returnable on the 29th August. It was
the duty ot the plaintiS to have the summons filed and
brought to the notice of this Court. The defendant was
Although in custody, he eught to have
equally n^lectful.
been in Court, either by counsel or personally. If the
plaintiff did not ask to have the arrest confirmed, he should
have appeared to have it dismissed on account of the laches
of plaintiff. Our rules are as plain and simple as any that
could possibly be laid down.
Watebmeyeb, J. : I perfectly agree that the defendant
is emitted to be discharged from arrest.
But it does not
follow, of course, that stens might not be taken to re-arrest
him if, without settling the judgment, he should endeavour
again to avoid bi& creditors.
Bell, J., added that he would offer no opinion about the
;
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conduct of the defendant or the plaintiff in other respects
,853
Decjo
but in the matter of this arrest the plaintiiF had been very
He had kept this man in prison since James w. WeW
remiss in his duty.
the 29th August, when he ought to have brought him
up \xpon that day to know whether the arrest was to be
continued or disdiarged.
pplication being made for the plaintiff's costs,
Bell, J., said the Conrt were of opinion that the plain
tiff should not get costs.
WATiafiMETEB, J. : You Cannot get costs on an arrest
which had been discharged because you have not proceedsd
with it.
BeIX, J. : You must now start de novo.
Provisional sentence was then given; and in the mean
The officer
time the arrest to be discharged, without costs.
in whose custody the defendant was brought was informed
by the Court that the defendant was no longer in custody.

AiiDRinaE, Applicant
Arrest —personal :

civil:

;

Harcombe, Respondent.

application

for discharge /rom.

Buchanan, upon behalf of the defendant, moved upon a
upon plaintiff to show cause why a writ of
arrest, by virtue of which defendant was arrested on the 10th
October, and upon which he was now a prisoner in the Cape
Town gaol, should not be set aside^ on the ground that it was
not confirmed by the Supreme Court on the Idth Ootober,
the day on whioh it was returnable, and also by reason of
There
the plaintiff not having proceeded with his action.
was an afUdavii from defendant te the effect that he was
in Court on the day when the writ was returnable, and
that he heard nothing about any proceedinge in the case.
He contended that the regular forms bad not been strictly
compUed with, and that the Court, in such a matter,
notiee calling

ought to give the best construction possible to the mode of
proceeding in fevour of the party whose personal liberty was
threatened. He cited Van der Linden's Judicial Practice, Tit.
"Arrest," and other autherities, to show that,sincethe plain
tiff had not proceeded with his application for confirmation of
arrest on the day set down for it, the defendant was entitled
to be absolved from the instance and to he set at liberty
Mr. Justice Bell asked whether both parties were in Court
on the day when the writ of arrest was returnable?
Mr. Porter eaid yes, they were both present.
Mr. Justice Bell : Then how is it that nothing was done?
Mr. Porter said nothing was doue simply because neither

mj

not^m
AWridge,

aPaKomte
*«p<>na«"'

:
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1857.

Nov, 21,
Aldridge,

Applfcnnt
Flarcowbe,

moTed

party

in

it

— be was waiting for his learned friend, and

his learned friend "V&s waiting for him-

The defendant ought to have come into
Mr. Justice Bell
"
Conrt, aa<l eaid " Here lam
The Citief Justice : The msm in effect did that, for the
Ijjaoler banded in a retnrn to me.
Mr. Justice Bell : But the man being here, ought either
to have moved for his diecharjje, or asked the Court to make
some order in the matter.
Mr. Buchanan snid he mentioned the matter to the Court,
and asked to have it postpotied until a future day.
Mr. Porter said he now remembered that Mr. Buchanan
eaid the defendant wae getting his papere ready, and asked
to have the matter postponed tx) enable him to complete them.
Mr. Justice Bell said he did not see, in that case, how the
defendant could now a»k to be discharged.
The Chief Justice said the defendant was, at all events,
He
entitled to have the matter proceeded with at once.
supposed the plaintiff was ready.
Mr. Porter said yes, he was quite ready to proceed.
The Chief Justice As the delay was at your request,
Mr. Buchanan, you cannot be in a better position now than
yon would have been if it had proceeded then.
Mr. Buchanan : I take it that by their consent to the
delay, they give the right to make the present motion.
Mr. Porter: I siibinit that I was not bound to open my
mouth until my learned frisnd had ^rst moved ; and 1 should
be ^ad to have the decision of the Court on tliat point, so
that a« the point is contectedj we may now see what is the
:

:

right practice.

The Chief

Justice thought Mr. Porter was undoubtedly
for the defendant to move first.
If, however,
the arrest itself wae illegal, then the defendant would have a
case upon which to ask for his discharge ; bat if he could not
prove that, then he must go back to prisor
Mr. Buchanan said he could not set up that ground of
discharge ; but the local xules on the matter of arrest generally were far from clear, and he contended that the defendant (Q'Jfft theft fall back upon the law of Holland, accordiDg
to which h© vms entitled to bis discharge.
Mr. Porter said ttje authorities quoted by his learned
friend did not apply, since the regulations here with
regard to arreet were totally different from those of Holland.
Sin«e the estflfcliahmont of this Court in 1828, no
motion 1o confirm an arrest had ever been made.
But
even according to Van der Linden, the mode of personal
arrest must he in aeeOfdance with the undge of the place
and the proceiedings against the defendant had been strictly
right

;

it

was

•,

—
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be accordance with the colonial practice, which was more
analogous to the practice in the now mother country than
that of Holland.
The man had been arrested, he had been
brought into Court, and when there, not having shown cause
against the arrest, he went back to prison, as a matter of course.
Mr. Justice Connor: If nothing further was done, did
not the bringing of him here discharge the arrest?
What
right had the sheriff to take the man back to prison when the
arrest had not been confirmed ?
Mr. Porter: But if so, the motion should have been to
send him back to prieon, and to oonfirm the arrest, and that is
not the practice here— it has never been done for thirty years.
Mr. Justice Connor: The custom in Natal is to apply for
confirmation of the arrest upon the day when the writ is
returnable ; and he had been under the impression that the
practice here was the same.
Mr. Porter : It is not so. In nine cases out of ten, however,
bail is given^ so that such a case cannot often happen.
Mr. Buchanan here referred to a case of Wilson vs. Golding,
in which a party arrested had been discharged in 1854 under
somewhat similar circumstances.
Mr. Porter said in that case the arrest was made ; nothing
was done for a month, and the Court discharged the man for
an alleged irregularity in the process.
Mr. Justice Bell referred to his notes of the case, and said
the prisoner was discharged because the jurat had no date.
He thought, however, there was another ease, in which the
prisoner had been discharged upon different grounds.

The Attorney-General, as amicus curias, said he was
informed there was another case James vs. Webb in 1863.
Mr. Justice Bell sent for his notes for that year, and upon
their arrival, said the motion in the case was to discharge the
prisoner because there had been no action ; but the Court,
instead of discharging him, ordered the plaintiff to proceed
with his action.
The Chief Justice said, it would be overturning the whok
system of arrest to discharge a prisoner when the writ was

—

returnable.

Mr. Justice Connor repeated

that the real question was,

whether the sheriff had any authority to send the man back
to prison without an order of the Court, after the return of
the writ?

The Chief Justice

said the plaintiff

must proceed with

his

but the existing practice certainly did appear to be a
little loose.
It did seem that the gaoler ought to have some
He presumed there
authority for keeping the man in gaoL
would be no objection that the Court should make an order
action

to.

;

remit the

G

man

to prison.

us?.

*'^'
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Lf'

'

if

Mr. Porter paid, there will be no objection to that course
the Court thought there should be a motion to confirm an
but

had never been done

hitherto.

^^^_

arrest

ombel

The Attorney-General mad e a suggestion, as amicus curia,
that when the defendant in such cases should be brought into

mAeaU

;

it

Court, he should be served with the declaration, and asked
what was bis answer to it, and if he had no answer, then let
him go back to prison.
Mr. Justice BeU
It would often happen in that case
that the expense of the declaration was incurred for nothing.
Would it not be better to act upon the 18th Rule of Coart ?
The Attorney-General said, that was all very well when
the defendant is at liberty, but by the 18th rule a man
might be kept in prison two terms before anything was done.
Mr. Justice Bell said that might operate harshly sometimes, and it might be advisable to make a rule more merciful
to the prisoner.
Perhaps the hardship might be obviated by
:

an application to the Court to fix the tune at wfaiph the
declaration ought to be filed.
After some further discussion, it was ordered that, the

and that the
defendant should be remitted to prison meanwhile, unless he
could discharge himself by bail,
Mr. Porter, by direction of
the Court, haxiog made a formal motion to that effect.
With regard to the general question, the Court decided
that for the future the sheriff should bring his prisoner into
court (unless bail had been given) on the day when the writ
was returnable; that the prisoner should then be asked
plaintiff should declare within the present term,

—

whether he had any answer to the writ, and if Hot, that
counsel should then move to have him sent back to
the prison and that the Court should then order the plaintiff
plaintiff's

;

to declare within a certain period, so that the action
proceed as quickly as possible.

might

SUPEEME COUET EEPOETS.
1

8

7-

F^^VRT
Batlet

vs.

O.
II.

Tooth &

Co,

Service of
of Exchange, Provisional Sentence.
summons. Rules of Court, No. 13. Act 28, 1856i § 2.
[//

prayed provisional sentence on a bill
I3s., drawn on the 10th January,
70, by R. Hood, agent for Messrs. Tooth & Co., King
illiam's-Town, on Messrs. Tooth & Co., Cape Town, at
irty days, and " accepted payable on the 1st March, 1870,
the Standard Bank, King William's Town.
H. Tooth
Cole, for plaintilB^

exchange for

£83

Co."

A.-G., opposed provision, on the ground that the
mmons, which was directed against Henry Tooth, carryl on business at King William's Town under the style
firm of Tooth & Co., at Eondebosch, near Cape Town,
ts
served at King William's Town.
[The Sheriffs
turn ran thus : " On the 21st day of March, 1870, I have
iy proceeded to the store and place of business of Tootib
Co., at King William's Town, and have then and there,
the absence of the within-named Henry Tooth, duly
rved the within summons upon Kichard Hood, agent for
)oth & Co., and delivered him a copy thereof, as also of
and his answer was,
B bill of exchange herein named
t is' all
right.'—J. H. GHddy, Deputy Sheriff."] He
id an affidavit by defendant, deposing that he had an
ency at King William's Town, under the management
Hood, but that his brewery and distillery were at
mdeboBch, near C^pe Town, and that he carried on
aineBs under the name of Tooth & Co., in Cape Town.
Griffith,

.

;

—

Mai'";*.

=»y''^^'^^-J'"'"'
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He

1870.

"'y

relied on the

13th Kule of Court, to show that the
at Tooth's residence,

summons should have been served

'^-

"^'"St c/°°*''

Kondebosch.
Cole replied that the service was good, according to
section 2, Act 28, 1856, and that the note was made
payable at King William's Town.
And so the Court (Dentssen and Fitzpatbick, J.J.
Bell, C.J., on Circuit) found.
[Plalntiiffl Attorney,

TAN

De£aiidAn»' AttorneyB,

ZTI>.

F^BBBlDas

tc

1
Ardbbne.J

Van der Meewb and Another

vs.

Kichaed

sotjthet, n.o.
Sureties for

Government

officer.

Action by, for account as

between the Government and the principal debtor.
Exception.
In an action against the Government by sureties for a
Government officer retired on pension; for an account
as between such officer and the Government under a
security bond for the due fulfilment of his duties by
such Gooernment officer, an exception that the declaration did not allege a due fulfilment of duties by such
officer

Semble

held good.

Such sureties cannot call upon the Government
for an account, but must procure the assistance of the
debtor in framing an account, which is then to be submitted to the Government, to he debated within a
reasonable time. But the lapse of eighteen months from
the retirement of such Government officer on pension
:

held not to be in this case such reasonable time.
May

The

81.

declaration stated that Sichard Southey,
Colonial Secretary of the Colony of the
Hope, the defendant in this suit, had been

plaintiffs'

Van aiTiferwe in his Capacity as
"'

'""

RiohlS"
soathey, s.o.

Cape of Good
summoned to answer Johannes Kasmus van der Merwe and
Charl du Toit, the plaintiffs in this suit, in an action for
an account, and for other purposes 3 for that, whereas
heretofore, to wit on or about the 1st day of January, 1857,

Majesty's Government of the Cape of Good Hope
appointed one Jan Andries Munnik as Civil Coniinissioner
of the division of Tulbagh, and that thereupon, to -mt, oa
the 24th day of March, 1864, he and the said plaintiffs, as his
sureties, entered into a bond or recognizance to the said
Govemment, the said JaJi Andries Munnik for the sum of
£1,000, and the said plaintiiik for the sum of £500 each

Her

"
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condition of which said Bond was, that if tue said Jan
mo
Munnik should faithfully discharge the trust re"»y ''•
osed in him in his aforesaid capacity, and faithfuUy and «> «« «««
iligently perform and execute the same, and give a just "* Rfcu^'
ad true account of all moneys, bills, bonds, papers, books, ^'"'«"^- ^•°nd other things, which, in the performance of his duty,
liould come into his hands, or with which he should be
tttrusted, then the said recognizance should be void, or else
emain ia full force. That the said Jan Andries Munnik
emained in the service of Her Majesty's said Government
Civil Commissioner from the said first day of
3 such
anuary, 1857, until the fi^rst day of January, 1869, when
le said Government allowed the said Jan Andries Miumik
the said service on a pension of £260 per
) retire from
nnum, and that from thenceforth hitherto the said Govemlent have paid the said pension to the said Jan Andries
lunnik. That being desirous to avail themselves of their
jgal remedies for protection against loss, and, for that purose, to know whether the Government had any claim
gainst them by virtu* of the said bond, and, if so, what
lat claim amounted to, they have applied to the said
rovemment for infonnalaon as to such claims and, in default
f such information, have requested to be released from
leir suretyships ; but that, although a reasonable time has
lapsed since the retirement of the said Jan Andries Munik from the said service to enable the said Government to
Eamine the books and accounts of the said Jan Andries
lunnik, and by other means to ascertain whether or not the
lid Jan Andries Munnik had faithfully discharged the
'ust reposed in him in manner aforesaid, yet the said
royemment have refused to accede to the said application
r to comply with the said request of the said plaintiffs,
hat the said defendant is the Colonial Secretary of the
iolony of the Csupe of Good Hope, and, as such, is authozed mid empowered to represent the said Government in
Jtions bzou^t on against the said Government.
WhereTe the said plaintiffs pray that the said defendant, in his
lid capacity, may be condemned by the judgment of this
[onotiiablc Court forthwith, or within such time as this
[onourable Court shall think reasonable and proper, to
ake and render to tiie said plainti& a just and faithful
scouiit, duly supported by vouchers, showing the claim, if
ly, which the said Government have against the said Jan
ndries Munnik and the said plaintiffs by virtue of the
id bond, the said plaintiffs hereby tenderiog and offering,
they have already tendered and offered, to pay to the
id Govenunent euch just and lawful claim as the said
ovemment shall establish against them by such account as
ie

kjidriea

;
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aforesaid; and that the said plaintiffs, upon paying such
jyg^ g^mj lawful claim as aforesaid, may be released from.
TanderMerwe their Suretyship, and may receive from the said defendant
"*
Richar"
in his Said capacity, cession of action against the said Jan
southey, N.o.
j^jj^gg Munuik for such amount as they may have paid
and that, on failure of such account being made and rendered forthwith, or within such reasonable time as aforesaid,
the said plaintiffs may be relieved and discharged from all
claim or demand, present or future, under and by virtue of
the said bond ; and the said defendant, in his said capacity,
may be restrained by a decree of perpetual silence from
hereafter making such claim or demand against the said
plaintiffs ; and that the said plaintiffs may have such further
and other relief as to this Honourable Court shall seem
,870.

Mayji.

meet, with costs of suit.
The defendant first excepted as follows : And the defendant comes and, under protest, defends this action, and submits
that the summons and declaration are both informal and bad,
inasmuch as the Colonial Government is therein named as
defendaiit, which, however, is a term unknown to the law.
And he submits that either such action should have been by
petition of right against Her Majesty, or a^jainst some officer
of the Crown as representing Her Majesty, and in this case,
wMch is for cancellation of a bond, against the obligee or
obligees of the said bond; but waiving such informality, before
pleading to the said declaration, he excepts thereto generally,
in that the said declaration avers no ground of action why the
plaintiffs should have the relief sought ; and the defendant
pram's that the said action may be dismissed, with costs.
He then pleaded the general issue, and the following
special plea : And for a further plea, in case the exception
and plea hereinbefore pleaded be disallowed, the defendant
says that since the said J. A. Munnik has retired from
office, it has come to the knowledge of the defendant from
time to time that divers sums of money have been received
by the said J. A. Munnik while in his said office, and by
virtue of his said office, which sums had not been brought to
account by him in his said oF!ce ; and that when and as
soon as such knowledge has been obtained by the said
defendant, he has without loss of time called on the said J.
A. Munnik to refund iiito the Colonial Treasury such simis
of money as aforesaid, which the said J. A. Munnik has up
to this time done ; and there is now, so far as is known to
this defendant, no sum which has been received by the said
J. A. Munnik, by virtue of his said office, which he has not
paid into the Colonial Treasury, or duly accounted for ; but
the defendant say« that it may well be that sums of money
have been received by the said J. A. Munnik, in his capar
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of Civil CommisBioner, for and on behalf of Her
Majesty, which are unknown to this defendant, and for
which the said J. A. Munnik has not duly accounted, and
which reasonaMe diligence has not as yet enabled this
defendant to ascertain ; for which defaults, if any, the said
plaintiflFs have contracted by their said bond to become and
remain liable up to the amount therein limited. Wherefore
he submits that the prayer of the plaintiffs may be rejected,
with costs.
The Court desired the case to be first argued generally
upon the pleadings, before deciding on the validity of the
exception.
De Villiers, for plaintiffs : This is not an action for the
canceUation of the bond of suretyship into which plaintiffs
have entered, but for an account showing what claim the
Government has, if any, upon the principal debtor.
year o^d a half having elapsed since the principal debtor
retired on pension, sufficient time has passed to enquire
into accounts between him and the Government ; and that
being the case, it is not fair to the sureties to keep them
under a continued obligation.
Griffith, A,~G, : There is no allegation in the declaration
of the fulfilment by the principal debtor of the conditions
of the bond ; and even were that alleged, the Government
is not bound to cancel the bond, and thus release the plaintiffs from their suretyship,
until such a lapse of time
as will enable the Government to ascertain with precision
that the plaintiff had made no default in his office. From the
nature of the case, such defaults would necessarily b6
secret, and in the plaintiff's own bosom, and would only
emearge from time to time.
There being no limited time
meirtioned in the bond, it is only the lapse of the preBcr^ive period of thirty years which would release the
city

A

sureties to

such a bond

;

and the time from which such

prescription would count would be the discovery of the
default ; not a mere reasonable time, but the full prescriptive time fixed by the law. It is, moreover, for the principal

debtor and hia sureties to produce to
an account, and have it debated.

De

tiiie

GoTrernment such

Villiers in reply.

:
It strikes me that this case must be decided
on the terms of the prayer of the plaintifts' declaration,
which asks from the defendant " a just and fair account,
supported by vouchers, showing the claim, if any, which
the said Government have against the said Jan Andreas
Munnik and the said plaintiffs by virtue of the said bond."
Now, there is nothing in the special contract as contained
nor is there anything, as
in the bond in this case,

Bbil, C.J.

im.
"'^ "•
'^V' J""^.^""'

Biciiard
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far as has been shown us, in ihe general rules of
Buretyship which justjfies the surety in calling upon
The condition of
*^® creditor for such an account.
'^d°Aarthe"'J!
RichMd
the bond here was for the general perfonnance and dissouthey. N.o.
gij^rge of Undefined duties of tax office, as Civil Commiasioner; and the necessary condition of affairs is, that
neither the plaintiifs nor the dfifendant can at this moment
tell in how far the principal debtor has discharged the
duties of his office in such manner as to render it unnecessary to call upon his sureties foi any possible defaults,
I think, with the defendant's counsel, that tlie obligation is
upon Munnik and his sureties to produce and tender an
account, and leave it to the defendant to object to it. And
if the defendant should, be in laches with such objection,
then the sureties will have the benefit of such laches.
I cannot see that the sureties are at all entitied to ask the
Government for an account. The whole of the rest of the
pr?iyer of the declaration is founded on the supposition
tha^ the plaintifib have such a right to have an account, for
tiie prayer goes on to say : '* The said plaintiffs tendering
and offering, as they have already tendered and offered to
pay to the said Government such just and lawful claim as
the said Government shall establish against them by such
account as aforesaid." But there cannot be a tender to
pay an indefinite amount, for the very nature of a tender
is that the amount of the tender has been ascertained;
whereas, as I have already remarked, in this case nobodv
knows at this moment the amount, and, from ite very
nature of the contract, no one can yet know that amount.
The plaintifis further pray that on failure of such accoiuit
being mad^ and rendered forthwith, or within a reasonable
time, as aforesaid, the said plaintiffs may be relieved and
discharged from all claim or demand, present or future,
under and by virtue of such bond. Now, if the plaintiffs
are not entitlsd to have an account, they are not entitled to
be released in this way. I think another form of action altogether should have been adopted, and that judgment should
be given for the defendant thkju the exception, with costs.
Dentssek, J., agreed. He thought the declaration bad
in form. There should have been an allegation tiiat Munrdk
had faithfully performed the duties of his office, as required.
Moreover, even supposing that the plaintiffs were entitled to
rely on the lapse of a reasonable time, no such reasonaMe
time had yet expired as could enable Government to
ascertain whether the principal debtor was in default.
^FiTZPATBiCK, J., concurred.
1870.
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A. Association, Applicants; Isaac
ViLLiBRS, Trustee of N. van deb

Hoeak de
Spuy, and

Others, Respondents.
Special mortgagees.

Ordinance

6,

1843, § § 8, 109,

110.

Costs.

Special mortgagees are not liable for pro rata share of costs
incurred in an unsuccessful action, to the bringing of
which they refused their assent.

The notice of motion, dated 11th June, 1870, called
\m.
"'"'^ "•
upon respondents to show cause why the liquidation account
and plan of distribution, as framed by the trustees in the ^^- *f'°°jj'.'°''
insolvent estate of Melt van der Spuy, should not be laaac Horak'de
altered or amended, on the ground that the said trustees TnuTee""Sf.r.d.
had erroneously and unlawfully charged the applicants, aa *Spon?o'ntt"'
special mortgagees on certain landed property in the estate,
with a sum of £85 17s. 3d., aa and for their share of the
law expenses, amounting to £269, incurred in a suit wherein
the;said trustees were the plaintiffs and Albertns Daniel
Johannes van Blerk was the respondent, in which suit
{'udgment was given for defendant ; the said applicants
laving objected to legal proceedings being instituted
against the said Van Blerk.
From the affidavits it appeared that at a special meeting
of creditors in the -estate, it was proposed by Mr. I. H. de
Villiers, secretary to the Paarl Board of Executors, holders
of a mortgage bond of £500, and sundry other concurrent creditors of a large amount, that legal proceedings
should be instituted against Van Blerk on a promissory
note for £500 found among the papers of the estate, and
which the insolvent declared was still due and owing. The
applicanta, holders of a first bond for £625 on a farm
called Vogelvlei, And other concurrent creditors, voted
against the motion, which was, however, carried by the
votes of a majority in ntunber and value of the creditors
present at such meeting.
The action was proceeded with,
and judgment given for defendant, with costs. The trustees,
proceedmg to apportion such costs among the creditors
pro rata, had charged the applicants with the sum mentioned in the notice of motion ; and the liqmdation account
and plan of distribution were duly advertised and exhibited
for the time prescribed by law, vnthout objection from the
applicants, who now alleged that the item had escaped
observation in consequence of an assurance given to the
applicants by the trustees (wluch was, however, denied)
that they would not be called upon to bear any share of
such expense-

50
mo.
juiyjj.

maintained that they
Griffith, A.-G.^ -for applicants,
^Qj.g jjQt liable, as preferent creditors, for any of the costs

go incurred, and founded upon the 8th section of Ordinance
1843, to show that the costs incurred under any sequesTraSN.v.d.tration in realizing any part of the insolvent estate over
»^^™«othei8, ^hich any creditor shall hold any special mortgage, shall
9.A.Amocia«oii,

i^^^S'de 6,
esponen..

^^ ^^.^ out of the procccds of the property over which
such security extends when the proceeds shall be sufficient.
And no creditor holding any such sepurity shall be liable
to pay, or to have deducted from the proceeds of any such
property any part of the costs of sequestration incurred

The trustees' duty, therefore, was
for any other purpose.
to resdize Vogelvlei, the property specially mortgaged, and
to pay over to the special mortgagee the amoui't realized,
less,

only the reasonable expenses of such realization.

Buchanan, pontrai The applicants were bound, if they
bad objection to the account and plan' of distribution, to
anter that objection in writing with the Master within
fourteen days, under the 109th and 110th sections of the
Insolvent Or«Knance, which they did not do. Although,
therefore, this motion is competent under the provisions of
the 110th section, it can only be upon terms of payment of
costs.
The 8th section, relied on contra, applies only to the
costs o^sequestratingthe estate, and to noising ultra. Hethen
stated the nature of the case, to show that it was a fit and
proper case for trial ; and pointed out that if %he action had
been successful, the whole of the proceeds would have been
first applied to make up the deficiency on the applicants'
preferent bond, so that it was for their own interest that
it

should be brought.

The Court (Dentssen and Fitzpateick, J.J, ;
Bell, C.J., on Circuit) held that both under the 8th
section of the Ordinance and upon general principles, a
mortgagee is entitled to the proceeds of the property under mortgage, and is not liable for any other
expenses than such as are incurred for the realization of
such property and the ordinary charges of administering
the estate, but not for any costs incurred in an action, for
the bringing of which such mortgagee has refused his
assent. It would otherwise be open to a body of concurrent
creditors to set themselves as guardians of the interests of
the bond creditors, who are presumed to know what is
best for themselves.
Application gi-anted. No order as to costs
special

[ApplicantB* Attonlc78, FKDBUNQHDTS
£wp9iulei]U* Attornttrt NBLSOv
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III.

APPELLANT, DEPENDANT BELOW
BosMAN, Respondent, Plaintifp below.

lilNDENBERG,

Jurisdiction

;

of Resident Magistrate to give judgment for
interest on a mortgage bond.

This was an appeal from a decision of the Resident
,87,,.
^"g- ''•
Magistrate, Stellenbosch.
The defendant in the Court below was summoned for Lindenberg,
£35, interest accruing on two mortgage bonds for £100 Defend^tbeiowi
and £300 respectively. His agent objected to the jm-is- Bfs°pondCTt,
diction of the Court, on the ground that the amount claimed Plaintiff below,
was not on a liquid debt, but was for interest (which, if not
liquid, exceeded the jurisdiction) on a bond on immovable
prpperty, in respect of which bond itself there was also
a dispute.
The objection was allowed, and the case
dismissed, with costs.
This day Griffith, A.-G., for appellant, argued in favour
of the Magistrate's jurisdiction.

The defendant made no appearance.
The Court allowed the appeaJ, and reversed the judgment
of the Court below, with costs, and remitted the case for
trial

on the merits.

[tpiwOint'i Altomey,

Dt
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De Jager et Uxor, Plaintiffs

;

Muller's

Executor, Defendant.
Mutual

1870.

Sept. 12*

De jTct «t
lor, piltatarj;
iceraSirifefendant,

will:

rights under declared.* Fidei
creation and extent of,

In this case, which had
Cole, for plaintiffs, and

Commisium,

been argued on August 19 by

De

Villiers, for

respondents, the

judgment of the Court, which fully sets Out the pleadings,
facts, and points of the case, was this day (September 12)
delivered by Dentssen, J.
rpjjg
defendant, in his capacity as executor testamentary
of the late Helgard Muller, has been summoned in this
suit by the plamtiff^ married in community of OToperty
to Johanna Catherina Muller, widow of the said Helgard
Muller, in an action to have the rights of the said widow,
under a mutual will by the said Helgard Muller and herThe declaration
self, declared, and for other purposes.
alleges that on the 2nd August, 1866, the said Helgard
Muller and the said Johanna Catherina Muller, married in
community of property, made their mutual will, declaring
that is to
to appoint and nominate each other reciprocally,
say, the first dying appointed the survivor, together with
the children to be procreated ia their said marriage, and
also the children procreated by the said Helgard Muller
in a former marriage, as their universal heirs, and, after
making certain bequests, inserted the following clause in
their said will : " And, further, what the survivor receives
in cash out of the estate, the one half share of which money
so to be received shall be put out at interest under mortgage bond of fixed property by the survivor, under superintendence of the executor of this our estate, and the
interest of this money so to be put out shall be received by
the survivor for her or his account and use." The de^
claration further alleges the appointment of defendant as
executor of the will and guardian of the minor heirs ; the
death of Helgsird Muller; that the said plaintiff was
married to the widow Johanna Catherina Muller in community of property; and that the said plaintiff is now
entitled to all the rights belonging to the said Johanna
Catherina Muller under the will aroresaid, and submitting
that the said Johanna Catherina Muller was entitled, at
the death of her former husband, to one clear half of the
joint estate relinquished at the death of her husband, and
was also entitled, as one of the heirs, to a child's portion
from and out of his estate. The plaintiff further submits
that, according to the true construction of the said will,
and more especially of the clause thereof relating to the

—
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patting out at interest of one half-share of what the
isro.
* "p^* j|;
Burvivor receives in cash out of the estate, that the said
clause does not relate to any cash or other thing coming or
^
^
helonging to her as her own ahsolute property as a sur- uxor, plaintiffs
viving spouse married in community, but Only to what she ExeSJf i?eten
'^••
shall receive for her child's portion from and out of the
And further, as the clause
estate of her deceased husband.
does not cres^te a fidei-commissum in regard to the halfshare of the cash which the said clause directs to be put
out at interest, nor contains any limitation over in case the
survivor shall think fit not to put out the said half-share at
interest, or in case, after having put it out, the survivor
shall think fit to call it in again, or to cede, assign, and
make over the principal and interest of the money so put
out, the direction in the said clause contrined, even if it
had applied to the half of all cash received by the said
survivor, and also as an heir of her deceased husband,
would be wholly inoperative to deprive the survivor of any
of her rights of property ; and the plaintiff saith that the
said defendant, in bis capacity as aforesaid, declines to allow
the said plaintiff, in right of his wife, to take her clear half
of the jomt estate, alleging that one half of this half, and
also one half of the dtild's portion, must be put out at
interest as directed by the said clause.
And the plaintiff
prays, therefore, that it may be declared by judgment of
this Court that the said plaintiff, in right of his wife, is
entitled to claim and receive one clear half of the joint
estate belonging to the said Johanna Catherina MuUer and
her late husband, Helgard Muller, and that the clause
aforesaid does not apply to the half of the joint estate ; and
that it may be declared that the said clause, even if it
applies to the child's portion, does not oblige the said
plamtiff, or the said Johanna Catherina Muller, to jjut out
at interest the half of the said child's portion coming to
her, as one of her deceased husband's heirs, and that it may
be declared that any moneys which may be found and put
out by the survivor may at pleasure be called in again by
such survivor ; and that the plaintiff may have sudi further
and other relief as to the Court shall seem meet. To this
declaration the defendant has pleaded generally, denying
all the allegations of fact and conclusions of law in the
plaintifPs declaration contained ; but at the trial, the parti«s
to the suit admitted the most material facts, which are as
follows : Helgard Muller and his wife, Johanna Catherina
Muller, were married in community of property, and made
It was a
their last will and testament in August^ 1866.
joint and mutual will, in which was left as a legacy to the
survivor,
1st, one-eighth of the farm called " Boode

—

'

—
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Hoogte," for the siim of £150, on condition tliat after the
death of the Burvivor this piece of land should be bequeathed to one of the near relatives, the choice of whom
UxonpBiffli should be left to the survivor; 2ndly, also one cart and
ExeraS'oefen. two horscs, and one wardrobe for the sum of £5; and
d™'3rdly, certain 100 sheep, to be picked out, for the sum of
£30. Proceeding to the institution of heirs, the testators
declared to " appoint and nominate each other reciprocally,
that is to say, the first dying appoints the survivor of us
both together, with the dhifdren to be procreated, in this
our marriage, and also the children procreated by me the
testator in a former marriage with my deceased wife, as
our universal heirs, and that of all our goods relinquished,
1870.

Be" t! il'
-

—

as well movable as immovable, actions and credits, inheritances and successions, nothing in the world excepted,
to be entered upon and possessed as own free and unburdened property;" and in the said will was inserted the
further clause " What the survivor receives in cash out
of the estate, the one half-share of which money so to be
received shall be put out at interest under mortgage bond
of fixed property by the survivor under superintendence of
the executor of this our- estate, and the interest of this
money so to be put out shall be received by the survivor
for her or his account and use."
In November, 1866,
Helgard Muller died, leaving his widow him surviving,
who afterwards married the plaintiff" in this suit. Letters
of administration were taken out on the 1st December,
1866, and on the 15th June, 1868, the estate was liquidated and distributed as per the accounts filed, in which
credit is given* to the widow of Helgard Muller for one
half the joint estate and a child's portion of her deceased
husband's estate, and according to which the plaintiff
received the sum of £100 in right of his wife, after deducting certain liabilities to the estate, arising from the legacies
which were accepted, and others,- and also deducting one
half-share of inheritance, to be invested according to last
will and testament.
The accounts are signed by the ^aintiff'in right of wife and the other heirs on the 15th June,
1868. It can no longer be questioned, after the many
decisions of this Court upon the subject, that a surviving
spouse, having been married in community of property, and
having accepted and enjoyed a benefit under a joint and
mutual will, is bound by its provisions, and that he or she
is stopped bj^ such acceptance and enjoyment of making
any other disposition of any part of the joint property
relinquished at the death of the first dying other than what
the will directs. In this case Mrs. the widow Muller not
only took her half of the joint estate at the death of her
:

;
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husband, but also accepted a child's portion of her husband's
i87o.
estate and several legacies out of the joint estate, and is
f^f
'—}|bound therefore by the provisions of the will she made
with her deceased husband.
The only question to be uior, p'Stiff.
determined, therefore, is, whether by the clause inserted in ExeJi^ir! Defvn*»"*
the will, and to which reference has before been made, any
fidei-commissum has been created, and if so, whe<lier it
applies to the one-half of the cash received out of the joint
estate as relinquished at the death of Helgard MuUer, or
only to the one-half of the child's portion.
The intention
of the testator is certainly not happily expressed, but by
the clause in question the survivor is enjoined to put out at
interest one half-share of the inheritance received in cash,
binding him or her to the use of the interest only,
that is
to say, the survivor shall only be allowed to use for his or
her account the interest derivable from that portion of
inheritance the capital being reserved.
This clearly constitutes & fidei-commissum, if not void from some other
defect to which we shall give attention hereafter.
fideicommissum, according to all the authorities, is created
either fer expressa verba or per " quod ex testatoris mente
colUgitur ; nee refert qualia sint verba ; mode sint significantia legitimum testatoris sensum fidei-committere volentia."
" Voluntas enim testatoris licet non expressa, si tamen veniat
in necessariam seu manifestam consequentiam expressorum,
habetur pro legitima, ad fidei-commissum inducendum et pro
fidei-commisso accipitur, quod non alia ratione videri potest
expressum, nisi causa fidei-commissi inducendi." (See Voet,
And in the conVan Leeuwen, and other authorities.)
struction of this clause of the will the same rule applies
which is applicable to wills generally, viz. : " The intention
of the testator is the first and great object of inquiry, and
to this object technical rules are, to a certain extent, made
subservient.
The intention of the testator, to be collected
from the whole will, is to govern, provided it be not unlawApply these
ful or inconsistent with the rules of law."
In
before us:
rules to the circumstances of the case
August, 1866, Helgard Muller and his wife made a joint
will, in which no reference is made to a former will, and
from which it may be fairly presumed, therefore, that no
such former will existed.
By that will, tlie testators institute the children of the testator's former marriage, together
with survivor of them, and the children to be procreated of
their then existing marriage, their universal heirs, bequeathIn November,
ing the survivor, moreover, several legacies.
ISeO, three months after the date of the wiUi the testator
The childrea are all
dies, leaving his wife him surviving.

—
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signed by the husbands of the daughters and by the sons,
by any guardians. There is no evidence of their
im^
—^
maternal inheritance having been paid over to them, and.
Uxor, pfaUKMS; by the will, the surviving second wife not only receives
ExwiSSf c'efen. her half of the joint estate, but also a child's portion of her
*•»'•
deceased husband's estate, the same portion paid to each of
the children, and further the legacies exceeding in amount
of inheritance, whatever it may be, paid to the children.
This bequest would be void according to the law of this
Colony, Lex hao edictali, which does not allow the surviving parent of a first marriage to bequeath to the second
wife an amount exceeding that left to the children of the
Is it unreasonable to suppose that under
first marriage.
those circumstances the testators agreed, contemplating
what did occur, that of one half the amount received in
cash the survivor should only receive the interest, the
capital being reserved for the children, so as to secure to
them some further portion of the joint estate, which it was
intended to carry into efiect by the clause in question.
And do not the proceedings of the surviving wife afford
strong evidence in support of such intention ?
She signs
without any qualification the account in which one half of
such inheritance is reserved under and by virtue of the
provisions of that clause. But it is argued, as alleged
in the declaration, that inasmuch as the clause does not
contain a limitation over, the direction in it is wholly inoperative.
This argument, the Court is of opinion, is not
borne out by the provisions of the will, for in it the testators appoint each other teciprocally, together with the
children therein named, to be our universal heirs, and that
of all " our goods relinquished at our death, as well movable as immovable, actions and credits, inheritances and
successions, nothing in the world excepted."
This institution of hfiirs by bom the testators clearly indicates to whom
the capital, of which the survivor is to enjoy 1i»e interest
during his or her lifetime, has to> revert after their respective deaths.
Cases are to be found in tiie books, in which
a testator directs his heir not to make a will, by which, it
was held, a tacit fidei-commissum was created in favour of
the person so instituted, and so here the survivor is allowed
to enjoy the interest, the capital being reserved, it must be
held for the benefit of the heirs of both the testators, this
being a much stronger case, inasraudi as the heirs of all
the goods relinquished on the death of boA the testators are
expressly mentioned in the will ; and this ruling is consistent with both law and equity, for, besides the property
bequeathed by the will, the survivor has the free disposal
during her lifetime of half the cash received out of the
1S70.
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i87o.
At estate, the other half being only burdened with the
lei-commissum in favour of wie children who, as comaolit.il!
xed with the widow, now the wife of the plaintiff De ^^ j~ ^ ^^
iger, receive but a small portion of lie estate relinquished umi. pimnuffs
the death of their father.
ExJntor! D'efcn**"•
Being of opinion, therefore, that, by the clause referred
dtfidei'commiisum has been instituted in favour of the
sirs appointed by the testators, beiag the children menoned, the only other questioE: remaining is, whether this
dei-commissum appUea to half the cash received out of ijie
The words of the
lint estate or half the child's portion.
ill are what the survivor receives out of the estate, of
rhich the meaning must be out of the joint estate, and
EUinot be restricted to the child's portion of the husband's
state; and the judgment, therefore, is, that half-share of
be joint estate, amounting to £383 7s. 3d., must be put out
t interest, according to the provision of the will, to revert
de Jager, she
9 the duldren after the death of Mrs.
njoying the interest thereof during her lifetime, and that
bere must be a judgment for defendant, costs to be paid by
j

;

I,

state.

C.J., said that as the rest of the Court were
as to the judgment just given, he consented to it,
The will was, however, a
»ut with considerable hesitation.
ery singular one, and hardly likely to form a precedent for
3i:i<i',

^eed

k

future case.
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Redelinghuys, Plaintiff ; 'Watermeteb,
Secbetart to Malmesbuet Boabd of ExecuTOBS, Defendant.

H. P. S.

Minors.

Hypothec.

Tutor.

Pro-tutor.

Ord. 104,

Act

5, 1661,

and

§ 2, 3.

Minors have no hypothec upon the estate of tutors who have
not taken out their letters of confirmation as required
by law.
Such tutors become merely pro-tutors, and by
Mt 5 of 1861, the hypothec formerly attaching to the
estates of pro-tutors is abolished.
^ng, 23.
This was an action to recover the amount of certain loss
damage sustained by plaintiff by reason of the neglect h. p. s. Redeand default of the board aforesaid, in their capacity as his l^- w!J™eyeT,

or

tutor dative.

The
three

he is one of the
children, the issue of the marriage of Johannes
plaintiff's declaration stated tiiat

MS^'*bJ°
Board'^''Execn-

"'"•'^•""""•-

58

Hermanns Redelinghuys, late of the division of Tulbagh,
deceased, and his wife, Elizabeth Maria Redelinghuys, born
That his said father died on the 8th day of
H. p.T*Re()e- Hammau.
February, 1857, after having by his last will appointed as
tiffi watert^";
s^retnry to
executors of his estate and guardians of his minor children.
Board of Kxecu- his Said Wife (who survived him), together with Johannes
,jyj

Aug.

2s.

'

tor.,

Defendant,

Hammau, Thomas Nicolaas Redelinghuys, and
Hendrik Lodewyk de Lange Vos. That his said mother
died on the 2Ist January, 1859, after having by her last
will appointed one Johannes Nicolaas Redelinghuys and
the said Hendrik Lodewyk de Lange Vos to be executors
of her said will and guardians of her minor heirs., That
plaintiff was an heir in the estates of both his father and
his mother, and that on the death of his mother he was still
a minor, having only attained his majority on the 21st
November, 1868. That the said H. L. de Lange Vos was
the administering executor in both estates aforesaid, and
that the amount due and owing to the said plaintiff for
paternal inheritance in the estate of his father was and is
£130 sterling, and for maternal inheritance in the estate of
That subsequently, to wit, in the
his mother, £187 10s.
month of March, 1865, the said J. N. Redelinghuys surrendered his estate as insolvent, and that afterwards, in the
month of May, 1866, the estate of the said H. L. de Lange
Vos was also sequestrated as insolvent. That after the
jfi^joias

surrender of the said estate, but long before the filing of
any liquidation or distribution account, to wit, on the
17th November, 1865, the Malmesbury Board of Executors
and Trust Company aforesaid was, in consequence of there
being then no tutors capable of protecting the estate of the
minor children of the said J. H. Redelinghuys and his
wife, of whom the plaintiff was one, appointed tutors dative
under letters of administration* granted by the Master.
That inasmuch as the insolvent estate of the said H. L. de
Lange Vos was liable for both the paternal and maternal
inheritances of plaintiff, and the insolvent estate of the
said J. N. Redelinghuys was liable ^or the maternal inheritance of plaintiff in the event of the estate of H. L.
de Lange Vos not proving sufficient to pay and satisfy
both inheritances, it became and was the bounden duty of
the Maln^esbury Board of Executors and Trust Company,
as such tutors as aforesaid,
whilst proving as they did
for both inheritances upon the estate of the said H. L. de
Lange Vos, ^to prove also for the maternal inheritance due
to plaintiff upon the insolvent estate of Redelinghuys.
But although the Board in their proof of debt for the
paternal inheritance distinctly referred to the insolvent
estate of Redelinghuys as also liable for the same, yet in

—

—

59
debt for maternal inheritance in the estate of
mo.
^^j_^^De Lange Vos, the defendant neglected to refer to the
InsolTeiit estate of Redelinghuys, as also liable for the j.^-^^; ^- ^p®,^?„,
maternal inheritance of the said minors, of whom plaintiff tiff.Timenneyer,
was oneT That rtlthough the estate of the said Redeling- wSaeibu^
buys was subject, together with the insolvent estate of ^J'^DlfraS'
the said De Lange Vos, to a tacit hypothec for securing the
theirjproof of

said.

Inheritance, yet the said

Malmesbury Board of Ex-

and Trust Company, as such tutors, never at any
time proved or attempted to prove on behalf of the said
minors any debt or claim whatever on the insolvent estate
of Bedelinghuys, and suffered the liquidation and distribution account in his estate to be confirmed without such
proof and without any objection.
That the Board are also
chargeable with a further want of due and reasonable care
and diligence, inasmuch as they suffered the liquidation
ecutors

and distribution account in the estate of De Lange Vos to
be framed and to be confirmed in such a shape as to award
to the said minors the full amount of their maternal inheri'tance (for which the estate of Kedelinghuys was jointly
liable), and to award to them for Jtad on account of their
paternal inheritance (for which the insolvent estate of De
Lange Vos was alone liable) the sum of £22 lis. lOd., and
no more. That had the Board, as such tutors, proved for
tbe maternal inheritance of the said minors upon the insolvent estate of Redelinghuys, as they might have done, and
aa it was their duty to do, the liquidation and distribution
account in the estate of De Lange Vos to be originally
framed, or to be afterwards altered so as to make the said
account award to the said minors the amount of their
paternal inheritance, which was an older debt or claim upon
the insolvent estate of De Lange Vos than the maternal
inheritance of the said minors, the said minors, including
the plaintiff would have received in full the amount of both
their paternal and maternal inheritances
For, by the
liquidation and distribution account in the estate of
Redelinghuys which was confirmed on the 8th June, 1866,
it appears that the balance
of tbe estate amounted to
£1,613 7s. 7d. and upwards, which sum was awarded to and
has been received by the Cape Commercial Bank, who
proved as cessionaries of a special mortgage bond of
Bedelinghuys, to which bond the tacit hypothec of the
minors would, had the Board, as such tutors, proved on the
estate the maternal inheritance of the minors, have been
indisputably preferent.
Wherefore by the neglect and
defaults in the premises of iJie said Board,
as such
tutors as aforesaid, plaintiff had sustained damages to
the amount of £150 sterling, for the recovery of which
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H, p.s.Redetiff^wffinniyer;

M°iSuJ?
fo?f *Defc^ndln"'

he brought

this

action under the

provision of

Act 9

of

The defendant pleadedj first, the general issue; and
further pleaded that the said H. L. de Lange Vos was the
administrating executor of the estate of Eedelinghuya, and
That
'"'^^ primarily liable for the claims of the minors.
the Board, upon their appointment as tutors dative of the
minors, took unmediate ?teps to recover from De Lange
Vos, by process of law, the amoxmt both of paternal and
maternal inheritance due to them. That upon the petition
of the Board, the estate of De Lange Vos was sequestrated
That the Board proved upon that estate the
as insolvent.
claim of the minors for their paternal and maternal inheritance, and the trustee awarded to them the sum of £562 lOSi
in full payment of their maternal inheritance, and the pum
of £22 lOs. in part payment of their paternal inheritance,
and that the said Board have at all times taken every due
precaution and employed every legal means in their power
to assert and protect the interests of the said minprSj
including the plaintiff.
Wherefore, defendant submitted
that inasmuch as the claim of the minors for their maternal
inheritance had been, fully paid and satisfied from and out
of the estate of tbe administrating, executor, it wap not the
duty of the Board to make that claim upon the insolvent estate
of Kedelinghuys, and that the Board, as tutors dative, have
not been guilty of any neglect or default in respect of the
claims of the said minors, mcluding the plaintiff, and prayed
that the said plaintiff's claim might be rejected, with costs.
Defendant further pleaded that the said J. N. Eedelinghuys never received from the Master letters of confirmation
qualifying and authorizing him to act as tutor to the said
minors in manner required by law, and never received into
his hands any portion of the assets of the estate of the
said Bedelinghuys, or of his said widow.
That the net
assets of the insolvent estate of Redelinghuys amoimted to
£1,515 7s. 7d ; whereas the preferent claim of the Cape
Commercial Bank on the estate by reason of the S9id
preferent bond amounted to £2,000, which the defendant
was ready to verify; wherefore he submitted that
the
said
minors possessed
no tacit hypothecation
on the insolvent estate of Redelinghuys.
That even
if the Board had proved the alleged claim of the
minors for their maternal inheritance upon that estate^ no
dividend could have been legally awm-ded to them; and
that the plaintiff was in no way damaged by reason of the
Board not having proved such claim, wherefore defendMit
prayed that plaintiff's claim be rejected, with costs of
suit.

;
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The only question on which the decision of the Court was
im,
^^^'
founded was the following : Whether (it being admitted for
argument's sake that the alleged damage had arisen through
^^^^^^^^ ^',^^.
the improper proof by the Board's secretary on the estate of
watetmeyM,
H. L. de Lange Vos, which estate was prima facie liable Kmefbuiy
for both paternal and maternal portions of the plaintiff,
fo^o'fe^S
and by the improper distribution of the estate of the said
De Vos, out of which the maternal estate was awarded in
toto, and on account of the paternal inheritance, although the
older debt, only £22 odd) the circumstance that De Vos had
never taken out tlie letters of confirmation required by law
constituted him a pro-tutor only, and therefore relieved his
estate from hypothec.
De Villiers, for defendant, on this point referred to
Ord. 104, §§ 2. 3 ; Voet 27, 4, 1 ; Burge, vol. 3, p. 372
Act 5, 1861, § 3.
Buchanan, contra, argued that in this way it would be
open to tutors to defraud minors by not taking Out the
formal letters of confirmation, and yet administering the
estate, and doing away with the proceeds.
The Court, on the authorities cited for ^laintifi^ held
ihat letters of confirmation never having been granted to
De Vos, he was only a pro-tutor; and that by Act 5, 1861,
the hypothec on the estates of pro-tators is abolished.
There was, therefore, no ground for the present action for
damages against the Board.
tiffj

tPIslnclff'ii Attorney, J.
Dflfiinduit'il Attomvyri,
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George Divisional
Raubenheimer, Applicant
Bank and B. J. Massyn, Eespondents.
;

Joint-stock Companies*

Winding-up,

Transfer of shares in a bank. Liability fur calls of person in whose name shares stand registered, even where
he has made sale to a third party, but has not procured
the necessary change of registration.
Aug.as.
The notice of motion called upon the respondent to show
sept^2.
cause why the applicant's name should not be taken off the
list of tontributories in the George Divisional Bank, and ''^^"^SS,"'
Geo|gem™tond
why the respondents' name should not be substituted,
j. M»..yD.
On the 2oth August, the Court heaa-d the argument of b.«»?»"•""•
De VilUers for thi applicant, of Grijith, A.-G., for tiie
rrapondent.
first, and Buchanan for the second

:
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Fostea (\ 2th September).— The j udgment oE the Court was
delivered by Bell, C. J., as follows
"^^^ questioD in this case is, which of two persons, Joan
Raub7*eirner
AppKcMt""' Raubenhelmer or B. J. Massyn, is to be contributory to
'*"Z?'»d"'' the George Divisional Bank, in respect of fifteen shares of
B. J. MansyD,
^]^^^ Bank, which to this day stand registered in the name
1

870.

So"!

12.

of Helena Susana Heynes 5 and it arises upon a petition
by Eaubenheimer to be struck from the list of contributories to the Bank. Miss Heynes married Eaubenheimer, in
community of property, in November, 1865. At that time

these shares stood registered in her name. Eaubenheimer,
by his marriage, acquired right to these ; but he did not do
anything to reduce them into possession, or to transfer them
into his own name.
In the month of April, 1867, B. J.
Massyn bought from Eaubenheimer the fifteen shares, at the
price of £42, and the certificates of the shares, in their
uncompleted state as to transfer, were delivered by Eaubenheimer to B. J. Massyn. On the back of each of the certificates there is the blank form of a transfer, with lines
ruled for the signature of the directors, with the word
" approved " circumflexed.
On each of the certificates
there is a blank transfer, signed by Helena S. Heynes,
without more. Eaubenheimer swears that when he gave
the certificate to B. Massyn, Massyn promised to have the
needful done, and to get the cession approved of by tlie
directors ; tliat, some time afterwards, B. Massyn informed
him that he had paid the registration fee, and the shares
were duly transferred : that Massyn, on several occasions,
told him he had received dividends on the shares ; and, from
the information so received, he was perfectly satisfied
that the shares were duly transferred ; and never afterwards interfered with the proceedings of the Bank. B.
Maspyn, in his affidavit, acknowledges the purchase by him
of the shares. He does not dispute what Eaubenheimer
alleges to have passed between them, but he does not notice
Eaubenheimer's allegation that he told him he had received
dividends upon these shares ; but he swears that he deposited
with the cashier of the Bank the sum chargeable for registration of the transfer, and, without saying what he did
with the certificates, he further swears that he afterwards
called at the Bank for them, and was informed by the cashier
"that certificates had not. been obtained;" that he called a
second time, and was again informed that "the certificate
of directors" had not been obtained; that he called a third
time, and was again informed by the cashier that the shares
were not transferred to him. He then gives his reasons
for concluding that the directors had preferred retaining
Eaubenheimer to accepting him as a partner, it appears

;
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from the

of both B. Massyn and J. F. Massyn,
mo
the pass-book of J. F. Massyn, who was
s^Xu
himself a considerable shareholder, had given him credit for
j;i^„t~^^i^„
£5 8s. as a dividend upon these fifteen shares ; that some Applicant;
time elapsed before J. F. Massyn discovered this, and, when ^'Tr-k »d"'
he did so,_he took the money to his brother, B. Massyn, who \^^^^^\°:
received it, and forthwith tendered it to the liquidator of
of the Bank, who refused to receive it. It would seem,
therefore, that the discovery of the credit entry in his passbook by F. Massyn must have been shortly before, if not
immediately after, the Bank had been put into liquidation.
There is no evidence either way as to the receipt of prior
dividends by either B. Massyn or F. Massyn. In these
circumstances, the question, as I have before said, is, which
is to be the contributory in respect of these fifteen shares
Eaubenheimer or B. Massyn ? The twelfth clause of the
deed of partnership of the Bank says that the partners may
transfer their shares by endorsement upon the certificate,
but that no such endorsement shall be valid "until such
endorsement shall have been duly registered at the Bank,
and tliree of the directors shall have certified upon the back
of the certificate such registration, and that they. consent to
such transfer, and the person to whom they are transferred
shall have subscribed to this deed."
The 14th clause of
the deed says that every proprietor whose shares " shall
have been transferred in manner hereinbefore provided shall
be exonerated and discharged from aU. liability whatsoever,
under the provisions of the deed." That the secretary
received a registration fee from B. Massyn is undisputed
but there is no evidence that anything further was done
by the Bank to acknowledge B. Massyn as the holder of
the shares instead of Helena Heynes, in whose name the
shares stood, or of Kaubenheimer, who, as her husband, had
acquired right to them. In these circumstances it seems to me
that, so far as the Bank is concerned, Kaubenheimer remains
liable in respect of those fifteen shares, whatever claim
in relief he may have against B. Massyn, the purchaser of
them from him. Not only did he not formally complete
his own tide to them, but he did nothing to transfer them
to B. Massyn, tiie purchaser from him. He left everythiug
He says Massyn promised ta do
to be done by Massyn.
what was necessary, and afterwards gave him to understand,
not only that the transfer had been completed, but that he
had received dividends imder it. If so, he was grossly
misled by Massyn, and may have recourse against him, but
BO far as the Bank is concerned he did not do what alone
could relieve him of responsibility as a shareholder. He
did not even procure any endorsement of transfer to Massyn,
that the

alFidavits

Bank

iii

'
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Kaubeiiheinier
Appiioant; '

whicb could be registered. It was no part of the Bank's
Acceptance of the
^'ity to fill up the blank endorsement.
i^egistratioD fee could "be only as a deposit until the mind

of the directors should be taken as to approval of the transThere being no transfer to register, Raubenheimer,
^^
Massyn
for him, necessarily did not obtain a certificate
ReJioStl^'
of registration, nor the assent of the directors to any transfer
to Massyn, nor did Raubenheimer procure the signature of
Massyn to the deed of partnership of the Bank. All these
things Raubenheimer chose to trust to Massyn, who failed
to inform him that he had not succeeded in getting the
assent of the directors, and that the transfer had not been
effected.
It was the duty of Raubenheimer to have seen to
these things himself. He has only himself to blame if the
liquidator of the Bank refuses to part with his liability as
a shareholder. His petition must therefore be refused.

^"Baiik™™' feree.

The application of Raubenhdmer was

therefore refused

In the matter of a separate consequent application by the Bank for execution against Raubenheimer
on the shares of which he was thus held tiie owner, judgment was given for the applicant, execution to be stayed
for fourteen days after the present order.
with costs.

Attornfiy, Db Kortb.
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Villagers of Bebdasdoep versus Cbpbchwaedens
OT Bebdasdoep.
Bredasdorp commonage, rights of
Augjo.
Villager, of Bre-

chnrehwardlns
or Bredasdorp.

ijillagers as to,

an action to declare rights of commonage.
some time in the year
1838, Certain persons, acting for and on behalf of themselves
or Others, desirous of creating a Dutch Church at what is
now called Bredasdorp, purchased with that object, from
one Willem Jacob Odendaal, the farm then called Langefonteiuj but now forming lie village called Bredasdorp.
That after the said purchase had been effected, but before
transfer of the land purdbased had been given, Willem
Jacob Odendaal, Nicolas Jacobus Swart, Jacob's son,
Casper Hendrik Badenhorst, and Dirk Gysbert van Breda^
as trustees for the persons on whose behjjf the said piirchase had been effected, being in possession of said land,
did, for the purpose of raising funds for the erection of tiie
said chuicb and for other purposes connected with the said
church, to wit, on liie 16tix May, 1838, sell a number of
This

wjts

Plaintiffs' declaration stated that
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baildlng erven, to wit, thirty, part of the said land , which
>8?owere laid off upon a plan framed by the surveyor, Williarn
Hopley. That these erven \<rere sold under certain condi- ^"St?'.?'^
tions of sale, of which copy annexed, marked A, B.
That ^^^'J^^^a ™'
afterwards, on the 5th Februsary, 1839, Odendaal transferred to Michiel van Breda, sen.. Dirk Gysbert van Breda,
Nicolas Jacobus Swart, and Gasper Hendrik Badenhorst,
P.'s son, in their capacity as directors of a soeiety for
establishing^ a church, the said perpetual qiiitrent place
liangefontein, now calkd BredasdorJ), measuring 2,918
woigen and 400 sqnare roods. That afterwards, on the
21st January, 1840, the said Michiel van Brisda, sen., as
well for himself as for D. G-. van Breda, N. J. Swart, and
H. Badenhorst, P.'s Son, in their capacity as such
directors as aforesaid, tiraUsferired the said place to the
ministers and churchwardens of the said church, for the
time beings the intention and effect of the lastmentioned
transfer being to vest the ownership of the land transferred
in the consistory of the congregation of Bredasdorp for the
time being. That afterwards, on the 31st Marcn, 1840,
N. J. Swart, J.'s eon, C. H. Badenhorst, and D. G. van
Bxeda, duly authorized thereto by the congregataon and
consistory, sold a certain number of erven, to wit, twenty,
and upon the 9th January, 1847, sixteen erven adjoining
or contiguous to those already sold ; in reference to which
sales certain plans similar to those already described were
exhibited to the purchasers ; all these erven being also sold
under conditions of which copy annexed, marked C, D.
That in these conditions it was (amongst other things)
stipulated that each proprietor of an erf shall be allowed to
keep on the general pasturage twenty-five cattle or horses and
That the conditions of sale annexed,
fifty goats or sheep.
marked
and
refer to one and the same sale, to wit,
being
that of the 16th May, 1838, tibe said conditions
supplemental to the said conditions A, and, taken together,
entitle the owners of erven purchased under these conditions to the same grazing privileges and equal use of the
general pasturage of the village as the owners of erven
purchased under the conditions C and D. That the consistory have from time to time sold and transferred divers
erven, but- none of them were, until lately, taken out of,
or encroached upon, tiie general pasturage of the village,
wMch was reserved for a,nd used by the erf-holders of Sie
Plaintiffs submitted, first, that the area or space
village.
of land called in the conditions of sale marked B, C, and
"the general pasturage" is aU of it burthened with a
servitude of such a nature, in favour of the erfholders of
Bredasdorp, that the consistory for the time being, although

—
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the owners of it, are not entitled to turn all or any of it into
building erven, or to prevent it, or any of it, frpm being
vmagers of Bie- used for grazing the cattle of the said erfholders, according
churehwSr'dens to the rulcs and regiilations of the village, duly framed, and
ofBjeaMdorp.
Secondly,
relating to the cattle and pasturage thereof.
that should the Court be of opinion that the consistory are
not precluded from turning a portion of the said land into
building erven, or from preventing such portion from being
used for grazing, provided a sufficient extent be reserved
for satisfying the grazing rights of the erfholders entitled
to such rights, then plaintiffs said that tlie said area or
space of land is not more than sufficient for satisfying the
said right, and cannot be curtailed without injury to those
The consistory, however, have for some time past
rights.
claimed a right to turn into erven and sell such portions
of the said general pasturage as they shall think proper, and
have, in fact, done so in spite of remonstrances and protestB
from plaintiffs and other erfholders, and to their damage
and that they have lately had surveyed for building lots
about 700 additional morgen, and openly profess, their
intention to turn still more of the said pasturage, into
building erven and sell them, and thereby to limit it still
further.
Plaintiffs, who were proprietors of erven purchased
at the sales aforesaid, under the conditions marked JB, C,
and D, brought this action to have their rights as erfholders declared and protected. Wberefore tney prayed
the Court to declare that defendants are not authorized^
or entitled henceforth to sell or transfer, for the purpose of
being enclosed or built upon, or for any other purpose
repugnant to or inconsistent with the use of the same as
commonage or pasturage, any part or portion of the land
forming the pasturage of the village of Bredasdorp j that
is to say, all the land not marked off on the general plan
framed by Mr. Surveyor Hopley, as aforesaid, for the
purpose of the sales aforesaid, and known, used, and recognized, from the creation of the village of Bredasdorp and
downwards, as pasturage for that village ; and that defendants be interdicted from at any time hereafter doing
anything in violation of the said declaration.
The defendants, after the general issue, pleaded, as a
further and special plea, that, admitting for tiie sake of this
plea, but not otherwise, the original sale of erven under the
conditions stated in the declaration, as also the defendant's
intention to sell portions of the pasturage referred to iu
the manner set forth in the declaration, yet they draiied
that such sale by them would, in any way whatsoever,
interfere with the rights of pasturage alleged by the plaintiffs to belong to them by virtue of the conditions of sate
1870.
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aforesaid, even if such rights exist.
w»And as a further and
^'^'"'
eecond special plea, the defendants said that bv the conditions of sale marked D, they reserved to themselves the
"'"&\;',f"'
right to make such alterations as to water, grazing cattle,
°'^''
^'^'S'^JJ^ao'"'
&c., as they may at any time see fit or require for the ° " "

welfare of the community, by which reservation, therefore,
they have retained to themselves the right to dispose of and
deal with the aforesaid pasturage as to them might at any
time seem proper and fit, without leaving the plaintiffs any
right at law to interfere with such dealing with and disposal.
And for a third special plea, the defendants said that the
farm Langefontein was transferred to them free from any
incumbrance or servitude, and that no right of servitude is
by their transfer-deeds granted to plaintiffs; wherefore
defendants denied that such right of pasturage as claimed
by them in their declaration belongs to them by law.
After hearing evidence, and the arguments of Buchanan
(with him De VilUers and Hodges), for plaintiffs, and the
evidence adduced by Cole (with him Bredti) for defendants.
Bell, C.J., did not think it necessary to call upon
defendants, as, in his opinion, they were entitled to judgment without further argument, inasmuch as, in the first
place, it had not been satisfactorily proved to his mind that
the conditions of sale under which the erven were sold
wfifcij the village was created, and subsequently, entitled all
the ^rchasers at such sales each to depasture fifty goats
and twenty-five head of cattle on the village pasturage.
And secondly, even if it were to be assumed that such was
the tenor of the conditions of sale, then the power was by
these same conditions expressly reserved to the churchwardenis that the erven were sold " under the servitude that
bound to comply
all proprietors of these erven shall be
with all such rules and regulations as may be now or hereafter formed by the commissioners of the coiimtiunity possessing this place, Langefontein, relating to cattle, watercourses, pasturage, land, &c." Not a word about pasturage
appeaired in the different title-deeds produced of the plainAs there was
tiffs and those from whom they claimed.
some confusion about the conditions of sale, the plaintiffs
were allowed to call parol evidence of gentlemen who took
an active share in the creation of the village, but even their
evideUce went clearly to establish that the defendants had
always reserved to themselves the right to alter from time
cattle to be pastured on
to time the number of sheep and
according as necessity
the commonage by each erf-holder,
witli
the increase of the
connected
and circumstances
evidence, then, amounted
The
require.
might
village
merely to this, that when the original erven were laid out,
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chuichwardena
of Bredasdorp.

their owners were, on account of the then limited size of
^jjg village, accorded an ample amount of pasturage ; but
g_g ^jjg numbcr of erven increased, it became necessary to

yeducc that

amouut proportionately, under the powers

^gggj-yg^^ ag already described.

The

case

now

presented to

Court was not the case in which the consistory had sold
erven in such numbers that the rights of the original erfholders, and of those who purchased at the earlier sales,
were so interfered with as to leave them no pasturage at
When that case presented itself, the Court would deal
all.
with it, and inquire what was a reasonable amount of
The more
pastiirage to be allowed to each erf-holder.
reasonable conclusion, therefore, to come to would be that
the defendants are at liberty to go on selling erven, independent of the provision as to the fifty sheep and twentyThey have, in the exercise of their
five head of cattle.

•die

reserved discretion, altered their regulation to a lesser
number, but not to such an extent, at the same time, as to
interfere with the rights of each erf-holder to a reasonable
amount of pasturage. If they did so interfere, the question
of what was a reasonable amount of pasturage for each
erf-holder would be determined when that particular question
came before the Court, which it did r^ot in this present action.
Dentssen, J., agreed that the plaintiffs had established
no specific absolute right to depasture fifty sheep and
twenty-five head of cattle on each erf, and therefore this
action must fail ; but they had imdoubtedly a right of pasturage under such terms and regulations as the churchwardens might, from tinje to time, think necessary and
expedient to lay down. Of course, if any erf-holder were
entirely deprived of all right of pasturage in consequence of
the regulations adopted by such churchwardens, he would
be entitled to come to the Court, which would see justice
done him according to the reasonable circumstances of his
But that case had not now arisen. This was an
case.
entirely diff'erent case, in which, resting their claim on certain conditions of sale, which had not been satisfactorily
proved, and on certain parol evidence which was unsatisfactory, the plaintiffs had widely claimed a certain right of
pasturage of which neither in these conditions of sale nor in
their title deeds was there any sufficient evidence.
Fitzpateicb;, J., concurred.
Judgment for defendants, with costs.
rPIaintifrs' Attorney, J. A. SSiUTS.

!.Der«odanti' Attorneys,
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Executors op Jacob "Wateemeyer versus Executor
OF E, B. Watermeyek.
Action against sureties on bond of suretyship.
Non-registration of bond, with consent of surety, keeps alive
such surety'' s liability on the bond.

Payments by debtor on

When

time given

to

the

the bond, appropriation of.

debtor by the

creditor does

not

release sureties.

Christian Johannes Watermeyer, as executor testamciitary of the esta,te of the late Egidius Benedictus Watermeyer, was summoned to answer Frans J acob Broers, in
his capacity as the Secretary of the Board of Executors, of

Cape Town, Jacob "Watermeyer, and John Dean Carl-

1810.
sr.

^ug.
,i'
;;

2.

n.

j,^„j,~;7jj,„„b

Wright, in their capacity as the executors testamentary of watermeyer w.
the estate of the late Jacob Watermeyer, in an action to E.B.watenneyer
recover the sum of £.1,200, due and owing upon and by
virtue of a certain notarial bond of suretyship.
The plaintiffs' declaration stated that they are the
executors testamentarv of the estate of the late Jacob
Watermeyer, who died on or about the 1st July, 1867 ; and
that defendant is the executor testamentary of the estate
of the late E. B. Watermeyer, who died on or about the
That on or about the 4th April.
21st September, 1867.
1861, one George Jacob Watermeyer executed a notarial
bond before J. H. Hofmeyr, notary public, whereby he
acknowledged himself to be indebted to the said Jacob
Watermeyer in the sum of £4,000, which hn undertook to
pay by yearly instalments of £100 each. Th&t by the said
bond the said E. B, Watermeyer, Frederick Stephanua
.

Watermeyer. Godfried Andreas Watermeyer, and F>wald

Watermeyer bound themselves

before the

said notary,

and severally, and in solidum, as sureties and joint
principal debtors, under renunciation of the beneficium or dims divisionis et excussionis, for the due payment of the said
sum and interest thereon. That the said George Jacob
Watermeyer duly paid the instalments due to Jacob Watermeyer up to the 31st December, 1868 but that thereafter, to wit, on the 16th November, 1868, the estate of the
said George Jacob Watermeyer was sequestrated as insolThat plaintiffs, as executors testamentary of the
vent.
estate of Jacob Watermeyer, duly proved the balance of the.
debt still owing under the bond, viz., £1,200, upon the said
but that no dividend has been awarded
insolvent estate

jointly

;

;

;
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thereon.
Wherefore plaintiffs submitted that an action had
accrued to them to recover that amount from defendant
offering, on payment, to grant him, in his said capacity,
cession of action against the said insolvent estate and against

the co-suretics.

Defendant denied all and singular every allegation of fact
and conclusiou of law in the plaintiffs' declaration averred,
or inferred, and tendered issue thereon generally. And
for a further plea, he said that the said Jacob Watermeyer
did, by divers acts and omissions of his own and of the said
George Jacob Watermeyer, the principal debtor in the said
bond, in the lifetime of the said Jacob Watermeyer, done
or permitted by him, with his knowledge, but without the
consent or knowledge of the said E. B; Watermeyer,
deceased, as surety on the said bond, release abolutely the
said E. B, Watermeyer from his liability upon the said
bond aud from all sums of money payable in respect thereof.
And more particularly, the defendant said that the said
bond was, by the direction and with the knowledge and
consent of the said Jacob Watermeyer, but without the
consent of the sureties thereto, and more particularly without
the consent or knowledge of the said E. B. Watermeyer,
kept unregistered, and never has, in fact, been passed before
the Kegistrar of Deeds, although when the sureties thereto,
and more especially the said E. B. Watermeyer, agreed to
become sureties thereto, it was agreed and intended that the
same should be registered before the B.egistrar of Deeds, so as
to constitute in substance and effect what it purports to constitute in form, a general hypothec on the estate of the said
George Jacob Watermeyer; and a reasonable time has long
since elapsed within which the same bond might have been
registered.
And, further, that when the said several payments of the several instalments, payable by way of principal
on the said bond, became due, the said Jacob Watermeyer,
from time to time, vdthout the consent or knowledge of the
said sureties,^ and more especially without the consent or
knowledge of the said E. B. Watermeyer, gave time to the
said George Jacob Watermeyer, by accepting from him,
in lieu and stead of present payment of the said several
Bums, his promissory notes, due at future dates, requesting
him, at the same time, to keep secret from the sureties such
acceptance of promissory notes instead of present payment.
And, further, that on the 15th December, 1863, the estate
of Godfrey Andries Watermeyer, a co-surety to the said
bond, having been sequestrated as insolvent, the said Jacob
Watermeyer entered no proof as a creditor on that estate,
and never tendered or offered to the other sureties, or any
of them, to cede to them his right of proof on the said estate
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in respect of the said bond, and never consulted them, or any
im.
of them, as to proving the said bond, or obtained the consent
g"^^ 'I;
of them, or any of them, to refrain from proving the same. By
"
f
12.'
reasbn whereof the entire of the said estate has been divided,
and nothing awarded thereout in respect of the said bond, Er.o«rof Jacob
either to the said Jacob Waterraeyer or the said sureties, or ^'fl'S^of''
any of them. And, further, that Frederick Stephanus Wa- s.B.w.termeyer
termeyer, another co-surety, died in August, 1864; and
thereafter his executor duly advertised, for claims against
his estate, but the said Jacob Watermeyer never made any
claim, and never tendered or offered to the other co-sureties
to cede to them his right to claim upon the estate, and
never obtained any consent from them to refrain from
making such claim. By reason whereof the said estate has
been divided, and no sum has been paid thereout in respect
of the said bond, either to the said Jacob Watermeyer or
to the other sureties upon the said bond, or any of them,
and all claim upon the bond has become irrecoverable from
Wherefore defendant submitted that the
the said estate.
said Jacob Watermeyer had, by the acts and omissions
aforesaid, released his claim on the said bond against the
said E, B. Watermeyer and against his estate as such
surety as aforesaid, and prayed that the claim of the plain;.'

might be rejected, with costs.
Evidence having been taken, and De Villiers (with him
Halkett) heard upon it for plaintiff, and Griffith, A.-G.

tiff

(with l^m Cole ) for defendants,
Cur. adv. vult.

—

Postea (September 12). The judgment of the Court was
by Bell, C. J., who said : The actiou in this case
is
by the executors of Jacob Watermeyer against the
executors of E. B. Watermeyer, for payment of the sum
of £1,200, as the balance remaining due upon a bond for
£4,000, dated the 4th April, 1861. This bond was made
by George J. Watermeyer as principal, and by Godfrey.
delivered

Watermeyer, F. S. Watermeyer, G. A. Watermeyer, and
E. B. Watermeyer as sureties, boiind jointly, severally, and in solidum, under renunciation of the beneficia
ordinis divisionis et excussionis, and it was executed before
Hofmeyr, a notary public. If this bond had been registered,
it would have been preferable, according to the date of its
registration, upon the estates of all the obligants ; but it
never was registered, and therefore it could only rank concurrently with the other concurrent creditors of the obligants.
Upon the margin of the first page of the bond there
" I desire that this bond and two bonds bearing
is written :
even date herewith, each for £1,000, passed by the same
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debtor, be not registered either against debtor or sureties."
T^is memorandum is signed by Jacob Watermeyer, the
Hofmeyr, the notary, swore
creditor, but it is not dated.

that F. S. Watermeyer, together with E. B. Watermeyer,
two of the sureties, desired him not to register the bond;
t^i^t
^6 ^^^^ ''^^^ ^^ vanst have the authority of Janob
^}x™u7o"or'
E.B.vf aterraeyra Watermeyer, the creditor, for this ; that Jacob Watermeyer
came to him, he thought a day after the execution of the
bond, or at all events within the eight days allowed for
registration, and signed the memorandum upon tiie first
page, which 1 have already mentioned ; and in answer to a
question put in cross-examination, Hofmeyr said: "I swear,
unreservedly, that E. B. Watermeyer did give me directions
not to register the bond," and " I considered the memorandum my private memorandum, to protect me against any
liability for not registering the bond, as regards the creditor,
Jacob Watermeyer." The bond was part of a transaction
by which, in the year 1861, Jacob Watermeyer sold his
business as a grocer, together with the premises in which
;,'

12!

Ejors."^ Jacob

he conducted

it,

to his

nephew George Watermeyer,

for

£7,300. The two other bonds of £1,000 each, mentioned
in the memorandum, were also part of the price ; £1,300, the
remainder, was to be paid in cash, which was done. The
defence to the action was, first, the general issue. Under
By
this it was argued that there was no proof of any debt.
this I understood the counsel for the defendant to mean
that, as Jacob Watermeyer was debited in the -books of
George Watermeyer with sums much exceeding the amount
of the bond, these were to be imputed in extinction of the
bond, and that if the debtor meant to have appropriated his
payments in any particular manner, which would leave the
bond undischarged, he was bound to have done so at the
time. For this the Digest, 46, 3, 1, and Voet 46, 3, 16, were
cited. In neither of these authorities is there any mention
of sureties, or of any rights which they possess in respect of
appropriation or non-ap{>ropriation of the debtor's payments
to the creditor.
The only parties in contemplation are the
debtor and creditor.
The debtor may appropriate his
payment to whatever debt he chooses but he must do so
de pi-esenti. If he does not, then the creditor may appropriate, with certain exceptions not necessary to be mentioned,
and he also must do so de prenenti ; if neither debtor nor
creditor have appropriated de presenti, then when the question arises between the debtor and creditor, the law steps in
and imputes the payment in extinction of the debt quod e&
gravissirnv.m, and in the enumeration of those debts which
are instanced as gravissima, the interest of the debtor alone,
not of any third party, appears to regulate the legal appro-

—

—
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The last in the enumeration by Voet is " vel
quod cum Jidejussoris aut pignoris obligatione debetur," and
ne continues "post hunc ordinem potior habefur propria
quam alieria causa si quis et proprio et fidejussorio nomine

priation.

debitor,

sic

etiam

horum

si nihil

fidejussorium debitum antiquius esset
interveniat adeoque plura debita sint deque
si

gravia vel (Eque propria vel aquefidejussoria, solutum imputatur in id quod antiquius est."
In all this it seems clear
that the question is always between the debtor and creditor
It may be that there are authorities in law for
alone.
saying that such sureties have an interest in the appropriation of the payments by the debtor.
If there be such,
none were cited in the argument. Indeed, I do not very
well see how the question of appropriation could be raised
for that part of the £4,000 sued for was not due till after
the time covered by these entries, and the law is clear that
a debtor cannot by anticipation extinguish by appropriation
debts not yet due to the preference of debts already due.
The facts in regard to appropriation are, that in April,
1861, George Watermeyer is, in the books of Jacob
Watermeyer, debited with £133 10s. interest upon a sum
of £8,900, which, within the interest column is enumerated
to consist

On

of,^

house

Bond by

£1,600
C. AVatermeyer

1,000
1,000
4,000
1,300

by F. Watermeyer
„ by E. B. Watermeyer
Cash in hand
„

£8,900
That in the course of that year, 1861, George is credited
with payments to the amount of £1,170. That in May,
1862,,afler a balance of the account had been struck, which
is not altogether intelligible, £6^000 is placed to the debit
of George, which within the money columns, is enumerated
to consist of three bonds of £4,000, £1,000, and £1,000,
and underneath he is debited with £1,600, stated to be
" bond on the house in Bree-street." That in June, 1862,
George is debited.with three months' interest on these two
sums of £6,000 and £1,600, and again, from September
30th, with three months' interest, and he is credited with
£228, paid as the interest for these six months. In succeeding years, certain payments seem to have been appropriated
in reduction of this purchase debt, because there is a continuous reduction in each year of the sum upon which
Interest is calculated

until in

April, 1867,

the debt,

is

reduced to £4,000. In other words, the creditor appears
to have massed the purchase debt into one, and upon some

,8,„
aj^s- si-

T'
;;
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principle, undiscoverable from his books, to have appropriated certain of the payments from George Watermeyer in
^reduction of this conjoint debt, until, as before mentioned,
12."
he reduced it down in April, 1867, to £4,000. It was
ExorsTTT Jacob Stated, and not disputed, in the course of the argument, that
had been paid upon either of the bonds for £1,000
^Y.%^SoT oT' nothing
K.B?&'k"eraeyer each.
Deducting these from £4,000, £2,000 would remain
due upon the bond sued on, according to an appropriation
made by the creditor, upon some principle of his own.
With regard to the debtor, we hare not bis books prior to
the year 1867. But in his ledger for that year he credits
Jacob Watermeyer with a balance of £2,400. According,
then, to some principle of appropriation adopted by the
creditor and the debtor, the creditor has reduced the
debt to £2,000, as at April, 1867,' and the debtor has
reduced it to £2,400 on the 1st January, 1867, and
the executors of the creditor have brought this action
There is
for payment of only £1,200 as the sum due.
no dispute, therefore, between the debtor and creditor
as to appropriation up to the points mentioned, neither
can there be any dispute that at least the sum sued
for is due upon the bond for £4,000, unless the sureties
could allege and prove that certain paynjents, specially
made by the debtor in reduction of the bond and in fraud
of them have been applied by the creditor in reduction of
other debts owing by the debtor. No such case has either
been alleged or proved. After the general issue, the defendants pleaded specially, first, that the sureties were liberated
by reason that the bond had not been registered, and so a
lien upon the estate had been lost, to the prejudice of the
sureties.
It has been proved beyond all controversy that
the non-registration occurred through the direct instructiona
of two of the four sureties, F. S. Watermeyer and E. B.
Watermeyer, with the consent, no doubt, of the creditor,
Jacob Watermeyer.
Whatever defence the two other
sureties, who gave no consent to and had not even any
knowledge o^ the non-registration, so far as appears, might
have to an action brought against them upon the bond, the
executors of E. B. Watermeyer cannot escape from liability
by reason of an omission occasioned by their own testator.
Neither can they be heard to say that their testator's direction not to register, acceded to by the creditor, created a
new contract to which the two sureties who took no part in
the direction were no parties, exonerated their testator upon
the ground that the original contract was for four sureties,
and the new one ex hypothese was only with^two. Such an
argument might be listened to from these two sureties, but
the executors of the surety who originated the omission
1870.
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to register are stopped

from raising it. The second special
mo.
defence was that the sureties were liberated by reason of
i^^f 'J..' 2.'
the creditor having given time to the debtor; and it was
" n.
argued, in support of this, that the surety was entitled to
be released, although the creditor had not given time in Exorsr^ Jacob
regard to the instalments of the debts sued for in this ^M^^toVct''
action, provided he had done so with regard to the prior E.B.watemeyer
instalments.
No authority was cited for this proposition.
The fact in regard to the interest is, that except for the
year 1862 it was regularly debited in account by the creditor
quarterly, and at each debiting it was stated by how much
the capital was reduced by intermediate payments.
No
time, tJierefore, was given for the payment of interest, and
I believe if the account were properly taken, it would be
found that no time was given either for capital or interest.
This is immaterial, however, if there be no authority, as
none has been given, for saying that time given for the
payment of prior instalments will release sureties from
Pothier on Obligations,
liability for posterior instalments.
says, page 327, "The surety ought not to suffer from
arrangements between the debtor and creditor." But in
the following page, 328, " but prolongation of time to pay
will not exonerate the surety."
(Story Eq. Jurisprudence,
section 326, page 318, and section 327, page 319.)
The
third special defence was that the sureties were liberated
by reason of the plaintiffs not having made any claim for
the sum sued for on the sequestrated estate of Godfrey
Watermeyer, sequestrated on the 15th December, 1863,
nor on the estate of F. S. "Watermeyer, who died in August,
1864.
The answer to this obviously is, that, as the
sureties had bound themselves in solido and as principal
debtors, and had renounced the beneficia. ordinis et divisionts,
the plaintiffs were not under obligation to make a claim on
either estate, so long as neither they nor their testator had
done anything to impair tiie recourse of the sureties inter se.
It is not disputed that neither of these gentlemen was party
to nor cognizant of the arrangement whereby the bond was
not registered.
These two sureties were liberated from
responsibility upon the very ground set up by the defen-

Any claim, therefore, upon either
dants in their first plea.
The defendants
of these estates would have been futile.
cannot be heard to allege, as releasing them from liability,
the chance of a claim upon these estates which the act of
It appears to me that the
their own testator had defeated.
ground, and that the
every
upon
defence altogether fails
judgment of the Court ought to be for the plaintiffs.
rPI«liitir»
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Bbo£rs and Othees, Applicants Schoonbie's
Trustee, Respondent.
;

Trustee, election of.

THs was an application to set aside the election of
respondent as sole trustee of Schoonbie's estate, and order
mo.
o^s,
a new election, under the following circumstances, as disThe insolvent carried on business ^""piLnt?"'
closed by the affidavits.
schoonbie's
at Middelburg, and was indebted, among others, to the
Cape Town Board of Executors and. the Cradock Fire Reapoudent.
Assurance Company. The second meeting of creditors
was, by a month's previous notice, fixed for the 3rd October.
Mr. Attorney Scanlen, of Cradock, on the 1st of October,
forwarded to Middelburg certain claims, with directions to
his agent to prove them, and to vote for Mr. Broers, the
Secretary to the Cape Town Board of Executors, and Mr.
Singleton, the Secretary to the Cradock Fire Assurance
Company, as joint trustees. This letter should have reached
Middelburg on the morning of the 3rd October, but, by a
mistake of the postmistress, it was forwarded to Colesberg,
and only reached its destination on the 5th. In the meantime, the meeting had been held, and the respondent elected
sole trustee

without opposition.

on Deare and Diets
Reports,
1868, p. 107),
(Buchanan's
Jloneyborne
and
Cole, for applicants, relied strongly

De

Villiers, contra.

We see no

Bell, C.J. :
with the'election.

sufficient cause for interfering

case from Buchanan's Reports is
present, and, as far as at present
the
from
quite different

The

78
mo.
oct^s.
Broers

& Others,

sch'orbieV
R^s'^n'deut.

now to what I said there. But in this
cach must stand on its own merits, and here
a full month's notice had been given of the date of the
meeting, and yet Mr. Scanlen took no steps until just two
days before. Now that was an imprudent proceeding, and
might have been quite obviated by not so long delaying the
transmission of the necessary documents.
Dbnyssen, J., concurred.
Motion refused, with costs.
advised, I adhere
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QuiN, Trustee of Baetman, vs. Boaed of ExbcuTOKS AND AnOTHEB.
Ord,

6,

1843, §§ 48, 126.

The plaintiff's declaratioa stated that Francis Jacob
Broers, in his capacity as the Secretary of the Board of
Quin, Trustee of Executors of Cape Tovra, in their capacity as executors
BoMd'S'KMcu- testamentary of the estate of the late Johannes Arnoldus
tori & Another.
Bartman, the defendant, in this suit, had been summoned to
answer William Quin, in his capacity of sole trustee of the
insolvent estate of Michiel Cornelis Bartman, ia an action
to recover the amount of a certain inheritance, belonging to
the said insolvent estate in the hands of the said Board of
Executors, and for other purposes. For that whereas, on
the 9th January, 1850, one Johannes Arnoldus Bartman
,870.

Dec^e,

Dina Susanna de Villiers, executed a mutual
whereby, intev alia, the testator prelegated and
bequeathed to the testatrix a certain policy of life assurance,
with the proviso that she should, during her life, enjoy the
interest on. the amount thereof, and that upon her death
the capital of the said prelegacy should go to and devolve
upon the said testator's children by a former marriage,
Maria Wilhelmina Bartman, Michiel Johannes Bartman,
and such children as should thereafter be procreated in his
marriage with the said testatrix, in equal shares. The
and

his wife,

will,

testator further instituted as his heirs the testatrix and his
Baid children, on concUtion that the testatrix ^ould remain
in possession of the joint estate during her life, or until she
should re-marry. And the testatrix instituted as her heirs
the testator, together with such children as should be procreated in her marriage with him. They also appointed, as
executors of their estate, the survivor of them, together

with the Board of Executors

;

and, if the testator should

?9
die before the testatrix, one Jan Daniel Overbeek
but by
;
codicil dated 29th December, 1860, they revoked Over-

a

wo.
"!!lf-

beek's appointment.' The, testator died on the 16th Auo'ust, «"". T^'t^eot
1861, leaving the testatrix and the said childrenj M. W. BoaJa of'sMcuBartman and M. C. Bartman, and one child, Susanna '"" * '^'"'"""•
Bavtnian, procreated in their marriage, him surviving.
Whereupon, on the 22nd August, 1861, the Board and the
executfix took out letters of administration ; and on the
nth November, 1867, they filed. three accounts of their
administration with tlie Master, dated respectively 28th
November, 1863, 31st December, 1866, and 17th September,
That the net assets of the joint estate, as shown
1867.
by the first of these accounts, amounted to £2,535 18s.i
which was therein distributed by awarding to the testatrix
£1,537 19s. 2d., being the amount of the policy of insurance
with accumulated profits, subject to the fidei-commissum in
favour of the testator's children, and the further sum of
£623 14s. 4d., being the amount of her half-share of the
remainder of the jdint estate and her child's portion as one
of the heirs of the said testator ; and by awarding to each
of the said three children the sum of £124 14s. 10d.,'subject to the life interest of the testatrix.
That according to
tiie second .of the said accounts, the additional assets of the
joint estate amounted to £73 13s. 6d., which was distributed by awarding to testatrix £45 19s., as her half
share and child's portion, and to each of the three children
£9 4s. 2d. Ajad that, according to the third account^ the
additional net assets amounted to £64 19s. 9d., which was
distributed by awarding to testatrix £40 12s. 4d., as her
half-share and child's portion, and to each of the three
children £8 2s, 5d., That on the 14th February, 1861,
Michiel Comelis Bartman surrendered his estate as insolvent, and on the, 20th March, 1861, the plaintifi" was duly
confirmed in his election as sole trustee of the insolvent
estate.
That, on the 15th April, 1862, the account and
plan of distribution of the said insolvent estate were confirmed by the Court. That on the 16th October, 1866, the
said insolvent was rehabilitated ; and that the deficiency of
That the testatrix
his estate amounted to £1,081 lis.
died on or about the 13th June, 1870, and the insolvent's
shares in the said prelegacy and inheritance amounted to
£654 14s. 5d., being less than the amount of the deficiency
Plaintiff now submitted to the
of his insolvent estate.
of the testator, before the
death
the
upon
Court that
making of the order of Court allowing and confirming the
said account and plan of distribution, the said insolvent's
right to receive his shares of the said prelegacy and
inheritance upon the death of the testatrix was a future
,

,

:
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estate, which became legally vested in th^ plaintiff, who is
jiQ^ entitled to receive from the Board of Executors, a?
^g gole surviving executors, the sum of £654 I4s. 5d., with
interest from 13th June, 1870.
^j^^ g^.^^ defendants, the Board of Executors, admitted
the possession by them, in their capacity as in the declaration mentioned, of the certain moneys referred to ; and
said they now appeared to submit to whatever order the
Court might be pleased to decree as to the disposal and
payment over of the said moneys.
Bartman, admitted the
The second defendant, M.
allegations of fact contained in the plaintiff's declaration,
but denied the conclusions of law, and thereupon joined

C

issue.

A

consent paper was put in, whereby the plaintiff and
defendants consented and agreed to admit on the trial
" 1st. The mutual will, dated 9th January, 1850, of the

Johannes Amoldus Bartman and his wife, Dina
Susanna de Villiers, and the codicil thereto, dated 29th
December, 1860, mentioned in the plaintiff's declaration, and
late

the translations thereof.
"2nd. That the testator, the said Johannes Arnoldus
Bartman, died on the 16th of August, 1861, without having
revoked the said will or codicil, leaving the testatrix and
the three children mentioned in the plaintiff's declaration

him

surviving.

" 3rd. That on the 22nd August, 1861, the said Board
of Executors and the said testatrix took out letters of
administration as executors testamentary under the said
will and codicil.
«4th. That on the llth November, 1867, the said
executors filed three accounts of their administration of the
said estate with the Master of the Supreme Court, dated
respectively 28th November, 1863, 31st December, 1866,
and 17th September, 1867.
" 5th. That the net assets of the said estate, as shown
by the said accounts, were respectively awarded in the
manner stated in the plaintiff's declaration.
" 6th. That on the 14th February, 1861, Michiel Cornells
Bartman, one of the testator's said children, surrendered
his estate.

«7th. That on the 26th of March, -1861, the said plainwas duly confirmed in his election as sole trustee of
the said insolvent estate by the Honourable the Supreme
Court.
" 8th. That on the 15th April, 1862, the account and
plan of distribution of the said insolvent estate were confirmed by the said Court.
tiff
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"9th. That the deficiency In the said insolvent estate
amounts to £1,081 11a.
" 10th. That on the 16th October, 1866, the said M. C.

im.
Dec.

e.

onin.T^.tee «f

Bartman obtained his rehabilitation.
B^<^d'^tKx'cu««llth. That the said testatrix died on the 13th June,*"" * Another.
1870.
" 12th. That the said insolvent's share in the prelegacy
and inheritance mentioned in the said will amounts to the

sum of £654

14s. 5d., being less than the deficiency in the
said insolvent estate ; and that the said sum is still in the

hands of the said Board of Executors."
The material parts of the will referred to in the declaration

were as follows

"And now

:

.

anew, the testator declared to
bequeath, devise, and bespeak to his spouse, Dina Susannn
de Villiers, his life-policy with the Mutual Assurance
Society, No. 180, dated 5th September, 1845, and to entail
the capital thereof with /idei-commissum, under the condition that she shall enjoy the interest thereof during her
lifetime ; and in case of unforeseen circumstances, whether
of insolvencies, suretyships, or otherwise, and of what
nature, which might in time arise and happen on that
account, no one else shall lay claim to these interests than
she alone ; and she shall receive the same under her own
signature, in person, and be entitled thereto, provided that
she shall be obliged and bound to give the testator's
daughter, named Maria Wilhelmina Bartman, procreated
in wedlock with his deceased spouse, Judith Aletta Bartman (born Wolft), during her unmarried state, free lodging
under her protection and maintenance, without making any
(^arge upon his estate in time ; and that after the decease
of the testator's spouse, this prelegacy shall become the
property, and devolve in equal shares to his said daughter,
Maria Wilhelmina Bartman, and his son, Michiel Cornelis
Bartman, and the children which may be procreated in this
marriage, imder the same conditions as above stated, namely,
that no one else shall lay claim thereto, but they or each
of them alone, and ; these failing, she, the testatrix, shall
have full right to dispose thereof to sdch persons as she in
time shall be advised.
"Proceeding to the election of heirs, and firstly the
testator.
He declared to nominate and appoint, as he by
these presents nominates and appoints, to be his sole heirs,
his spouse, together with the children procreated in wedlock
with his deceased first spouse, Judith Aletta Wolff, named
Michiel Cornelis and Maria Wilhelmina Bartman, as also
such child or children as may be procreated in this his
marriage, and such of all the goods to be left by the
disposing
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testator in equal shares, both movable and
actions, credits, and inheritances, nothing in

immovable,
tlie world

excepted, to be entered upon and possessed by his said
Em™, hclrs for ever, as free and own property, without contraAnother,
jj^^. ^^ ^f ^^ ^^^ j^ ^.j^^ ^^^.j^
" The testatrix also proceeding to the election of heirs,
she declared to nominate and appoint, as she by these presents nominates and appoints, as her sole and universal heirs,
by these presents, her husband, the testator, together with
such child or children as may be procreated in this her
marriage, and such of all tiie goods to be left by the
testatrix, both movable and immovable, actions, credits,
and inheritances, nothing in the world excepted, to b«
entered upon and possessed by her said heirs, and in case
of predecease of one or more of them, their lawful
descendants by representation, for ever, aa own and free
property, without contradiction, and under this express wiE
and desire, that the testator shall remain in the full and
undisturbed possession of the estate, without having to pay
to the children, if any should be left, their matemial
inheritances, except after the death of the testator 5 and iit
case any one or more of them shall Oppose this the testator's
will and desire, then they are to choose the legitimate
portion, and nothing more.
" And in order to ascertain the shares of inheritance of

auin, Trustee of

Board
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his said heirs, it is tJie testator's express vdll and desire
that if he should be the first dying, and the testatrix should
enter into a second marriage, she shall be bound and
obliged, b^ore the consummation thereof, to cause a notarial
inventory to be framed of the joint estate, and to have the
same appraised by two competent and impartial persons,
in order, so doimg, to ascertain what the dhildren of the
testator have a claim for paternal inheritance, and to pay
out the same. But, remaining unmarried, it is the testator's
will and desire that the testatrix shall remain in the full
and undisturbed possession of ihe estate, without having to
pay them, or each of them, the paternal inheritance ; and
in case any one or more of them shall oppose the testator's
will and desire, they shall not be entitled to anything else
except the legitimate portion, and this prelBgacy, ordered
for their behoof, shall be considered as revoked and
cancelled."

De VillierSi for plaintiff, submitted that on the death of
the testator, on the 16th August, 1861, the present inaolw
vent had a vested interest in a future estate, to descend to
him in full dominium upon the death of the testatrix.
That on the insolvent's surrender, in Februaryj 1861, this
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under section 43, and continued
m him under sectiontrustee
126, of Ordinance 6, 1843; and that
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toe testatrix having died in June, 1870, the trustee was a^nj^*™''" "f
therefore entitled to the property, which would, if there Boarf "f*E'x«uhad been no insolvency, have come to the present insolvent ; '"" * '^"''"'"
and quoted JRoper on Legacies, vol. 1, p. 502-3 ; AttorneyGeneral vs. Crispin, 1 Brown's Chan., Ca. 386 ; ct cet.
Buchanan, for the first defendants, the Board of Executors, said they submitted to whatever order the Court might
be pleased to make. For the second defendant, he submitted
that no right of property vested in him, under the terms of
the will, until the death of the longest liver; and that the
insolvent, having been rehabililated before the longest
liver's death, was entitled to the property in his own right.

The Court held that, under the 45th section, a right to
a future estate had vested in the present insolvent on the
death of the testatrix, and that, therefore, his trustee was
entitled to recover in this action.
Further, that the intermediate rehabilitation did not alter the position of affairs.
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