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CASES
IN

THE SUPEEME COUET.
De

Pass

&

Co.

vs.

Action against Colonial Secretary.

1858.— 6 of I860.— 16
Slip.

of

Eawson.

—Exception. —Acts

20

of

1861.—Hariour Works.— Patent

—Damages. —Proximate Cause of

Inji(,ri/.

The plaintiffs, in 18.59, hired certain land from the Colonial
Government under the condition that they should construct
and maintain a slip thereon. By certain Acts of Parliament suhseqiiently passed, the Government were authorised^
to construct certain docks and harbour loorks adjacent to
this slip.
In the construction of these works, plaintiffs
alleged that the Government had injured the slip which
they

that

constructed, and they claimed damages.
The
gave judgment for the defendant, on the ground
was not shewn that defendant's operations had

had

CoUET
it

injured the

slip.

"

been so shewn, yet, in the absence of " recklessness
"
culpable ignorance," the defendant would not be held
or

Even if it had

liable \jier

Watekmeyer,

J.].

The defendant, in his capacity of Colonial Secretary and as
such representing the Colonial Government, was summoned
by the plaintiffs trading as De Pass, Spence, & Co., to
answer a claim for £20,000 damages. The declaration set
forth that in 1859 the plaintiffs had entered into an agree-

ment whereby the
Vol. V.

Colonial Government let to

them a
B

piece

ises.
^'^ff

w.

ueif'
^'"!^^
''^.^Eawtor"

T-zo.

Jkf

an annual rental of one shilling,
Munion the seashore. This land had belonged to the
vested
was
it
1857
of
11
Act
by
but
cipality of Cape Town,
of land for thirty years, at

1863.

•

^—'
"I'^wsom'

in the Colonial Government.

the
There was a condition that within twelve months of
of
work
the
begin
should
plaintiffs
the
lease
the
of
date
constructing a patent slip upon this land, and afterwards
complete and maintain such slip. It was a necessary
the
adjunct to the use and working of the slip that
the
from
plaintiffs should have an uninterrupted approach

In accordance with the agreement, the slip was
commenced in due time and subsequently completed but
while the works were being carried out, certain Acts were
passed by Parliament with reference to the improvement of
the harbour in Table Bay. Act 20 of 1858 provided for the
construction of the Breakwater, but according to the plans
of this work it would not interfere with the plaintiffs' rights.
Act 6 o£ 1860 was next passed, amending Act 20 of 1858,
and authorising the carrying out of the plans of Mr. John
Coode with reference to the Harbour works, and seven
Commissioners were appointed under this Act to see to the
carrying out of the works. Act 16 of 1861 authorised the
Commissioners aforesaid to construct Docks, but it was
submitted that with such an authorisation the plaintiffs
should have been protected in their rights under the
lease.
This was not done, and in the construction of the
docks and other works, so much earth, rocks, &c., were
thrown into the sea near the slip, and on to the ground
occupied by it, as to render it unworkable. Therefore the
plaintiffs claimed the damages aforesaid.
The defendant before pleading excepted to the declaration
as insufficient and bad, in that, first, the ground had been
sublet to certain Trustees of a Joint Stock Company by
deed of September 1st, 1861, and that they were the real
plaintiffs and not the present plaintiffs.
Second, that by
Acts 20 of 1858 and 6 of 1860 the administration of these
properties was vestedin theBoard of Commissioners aforesaid,
and that they, with the present defendant, were the proper
defendants to the suit. Then, pleading over, it was alleged
that at the time of enteriog into the lease, the plaintiffs
well knew of the contemplated Harbour works and their
full extent, and that the works were constructed in a proper
sea.

;

—

and workmanlike manner. Long before the completion of
the slip notice had been given that the ground would be
required and another suitable site and compensation

'

isea.

""'

T

20.
22.

"sel

^™-

offered.

De Pass &
OS.

The Court

held that it was unnecessary to decide upon
the validity of the exceptions.
The material facts appear from the judgment.
Water'meyer, for the plaintiffs.
Lenyssen, Acting A.Q., for the defendant.

Cur. adv.

vult.

Fosted (Jan.

1st, 1864).

The Court gave judgment for the defendant.*
The following was the judgment of Watermeyer, J.
The plaintiffs are persons who have obtained from the
Government a licence to use for thirty years certain land
:

near the seashore of Table Bay at a nominal rent, under a
condition that within a stipulated period they should place
on the bed of the sea, extending from the land conceded, an
erection from which they were to derive pecuniary ad vantage,

upon which for the purpose of repair and other purposes
ships might be taken. It was in the power of the Govern-

ment
use

to grant the lease of the land, or rather the licence to

it,

power

as they actually did.
of the

to

make an

of

all

bay,

Government

It

would not have been in the
any individual

to give a right to

erection in the bay as against the common right
who are entitled to the use of the waters of the
and who might be injured by such erection. The

those

may indeed do this in regard to waters under its
dominion, but, it appears to me, by legislative enactment
alone (BynJcershoeJc, De Maris Litore). Having a right to the
use of the land conceded to them up to high-water mark,
the plaintiffs were justified in proceeding with their works
on the shore and in the bed of the sea, according to their
agreement, no one of the public alleging and proving
damage in consequence of their operations. They erected
State

*
p.

For further report of this case and judgment of Bell,

J., see

1 Roscoe,

108.

B

2

Co.

Rawson.

1863.

^Tll:

Lf

^^-

marine and partially submarine structure, as they were
to this
entitled to do, privatd auctoritate, and in regard
(tuendi
protection
to
entitled
are
they
erected
structure so
and although, in strictness, that on which their
sunt)
have a
structure was erected could never be theirs, they
of the
right of action, as if they were proprietors of the bed
this

;

^.l^^awtS"'

sea, against

so placed

persons

who may have

by them upon

it,

injured the structure
without legal prohibition

1-8-4; 1-8-9). The defendant, representing the
Colonial Government, is sued as charged with the duty of
constructing, under the provisions of certain Acts of Parliament, a breakwater and docks in Table Bay, on the ground
that he has, through the persons employed, so negligently
proceeded with the construction as to cause great damage
to the plaintiffs in the work which, in accordance with their
(Voet,

agreement with the Government, they had constructed. It
has been stated by my brethren that the Court do not
consider it necessary to decide the question that has been
raised whether, according to the true interpretation of the
Acts of Parliament, the Colonial Secretary, representing the

Government, should have been sued, or some other persons
ought to have been the defendants in this action. If we
assume that the Government has the supervision of the
breakwater works, they may have that supervision to the
extent of a liability created on their part for the acts of
the servants employed by them. I do not, assent to the
doctrine which was somewhat too broadly maintained on
behalf of the defendant, that gratuitous superintendence by
commissioners, or directors, or other managers of public
works signifies in law exemption from liability for damage
caused by the acts of servants. Some of the English cases
appear to me to go further in this direction than would be
warranted in our law. On the other hand, the assumption
of the argument of the plaintiffs, which was not fortified by
authority, that if they succeeded in shewing that the
damage of which they complained was traceable to the
operations of those employed by the defendant, they were
at once entitled to claim' compensation, is not founded on
correct legal principle.
In cases of this nature two distinct
rules of law must generally be applied
rules not in conflict
with each other the due observance of which will regulate
the position of both parties. " Nemo cum injuria aliorum

—

—

jure suo uti permittitur." And again, " Qui jure suo utitur
ma.
nemini facit injuriam." The first of these rules does not
",f 'm.'
signify that a man is interdicted from the exercise of what
Jjef.^'
''^!^^'
is legally his right because some detriment may follow to
his neighbour, nor does the second mean that a man may,
^4^Si^?'
on a pretence of doing what he has a right to do, injure his
neighbour. In the words of the Pandects " Nemo damnum
facit nisi id facit quod faeere jus non habet."
:

If,

in the present instance, the plaintifis

and the defen-

dant were simply contiguous proprietors, and the plaintiffs
complained that in consequence of certain operations performed on the defendant's property the shoals which
impeded the due working of the patent slip on his property
had been formed, and he had thereby suffered damage, for
which he claims compensation, we should be bound to
enquire into the nature of these operations. The portion
of the work of the defendant specially challenged as having
caused these shoals was the throwing over of soil unfenced
and unprotected at certain portions of the breakwater works,
which soil, according to the theory of the plaintiffs, contained

shells

and

other

substances,

which substances,
some time, were at

carried in suspension in the water for
length deposited at the end and on the side of the slip.
Now, the throwing into the sea of soil unfenced by stone, if
proved to the extent alleged by the plaintiffs, is in itself a
lawful act fitly done by the defendant's servants in
carrying out their works under the Acts of the Legislature.
From an engineering point of view the question whether
soil should be so thrown or not would depend only on

—

But this
it was wanted for other purposes or not.
otherwise lawful proceeding may become unlawful in respect
of an adjacent structure which would be injured by it. I
think that if the Court had the assistance of a jury the
questions which should be put to the jury in regard to these
shoals should be Do you find that the defendant, by his
servants, threw into the water from the breakwater works,
whether

:

soft soil containing shells, the shelly and sandy portions
of which, carried in suspension, settled on and beside the
ways of the slip, so as to form the shoals represented as
having existed and existing ? If the question were answered
in the affirmative, then the following in addition Do you
:

find that the defendant,

by

his servants, either recklessly

6
1863.

Deo. 12.

„
„

20.
22.

1864.

Jan.

1.

with the knowledge that a
portion of it might settle on the plaintiff's slip, and, doing
so, would form shoals, though he might have prevented the
formation of the shoals or if ignorant that the soil might

threw the

soft soil into the sea

;

Ue Pass & Co.
vs. Rawson.

shoal, was he culpably ignorant of
with
my brethren that upon the
Now I concur
it ?
evidence I should not, as a juror, find that the shoals were
created by material so carried from the breakwater works :
but if the question were, on a thorough examination by a
jury, answered in the affirmative if they were satisfied
that the material found on the slip really did come from
the breakwater, I do not think it possible that the second
question could be likewise answered in the affirmative.

so settle

and cause the

;

Wilful or utterly reckless injury is out of the case.
The
perusal of the instructions of the resident engineer to his

locum tenens during his absence in England in 1862, that
every precaution, should be taken against damaging the
patent slip, negatives the possibility of any such intention.

But culpable ignorance

of the effect of tipping over soil into
the sea, such culpable ignorance as to justify the same
penalty as wilful injury, must likewise be out of the question

when the

witnesses

Some

is

great difierence of opinion among skilled
borne in mind as to the causes of the shoals.

witnesses believe, and state reasonable grounds for

had been no breakwater at all,
had not a
been tilted over, of which, on the

their opinion, that if there

the shoals would probably have been the same

barrow of

this loose soil

;

theory, the shelly substance now constituting the
greater portion of the sand deposited on the slip formed
part, the slip would have been in the same condition
as it
plaintifis'

now is. The comparison of soundings between the slip and
breakwater taken lately with those taken before the
commencement of either work lead others to the same
Some believe in a current from the direction

conclusion.

of Salt River, which, in their opinion, deposited the
shoals.
All this may be wholly wrong. But where ex
iMst facto the
result is, in the minds of so many competent
to hold
opinions on this subject, not directly traced to the
operations to which the plaintifi"s affirm it is to
be traced, even
though they may all err and the plaintiffs be right, it
would
be impossible to conclude that, a priori, the
defendant,

through his engineers, must and ought to have reasonably

'

expected that the operations, which if these results had been
anticipated, could probably have been avoided, would have
the effect of creating shoals and so injuring the plaintiffs,

and was culpably ignorant if he had no such expectation.
The second question must be answered in the negative. It
has been stated that the tracing of the damage to the
defendant's acts does not of itself give a right to compensation, if the defendant had been in the pursuance of a lawful

The important passage

work.

of the Digest to

which both

my brethren have referred was the groundwork of

a decision

Court of Common Pleas, when Sir N. Tindal
presided in that Court (Acton vs. Blundell, 12 M. & W. 324),
which established that where, by mining operations on his
own land, a proprietor had wholly drained away the water
which, flowing in a subterraneous course, at length fed his
neighbour's mill, no liability for damages existed. In the case
of ChaseTYiore vs. Richards (5 Jur. N. S. 873), in the House
of Lords, the same doctrine was held, that judgment being
that the- interception, to another's detriment, of water
percolating through underground strata gives no right of
action.
The qualification in the Digest is, " Si non anim,o

in the

vicino nocendi, sed

swmn agrummelioremfaciendo icifacit."

had been visible in the cases
would not have been applicable to
them. In the present instance, assuming it to have been
proved that the comminuted shell, &c., forming the shoal of
sand on the slipways came from the breakwater, if the

If the course of the water
cited, this authority

engineer of the breakwater could reasonably have been
expected to know that the submarine course of the shell
separated from the rest of the soil would be from the breakwater to the deposit on the slip, and could have prevented
this in the prosecution of the work, the plaintiffs would,

I think, be entitled to damages.

We

must nti nostra ut

alienum non loedamus. But this point has been already considered.

The evidence negatives such reasonable expecta-

has been said is on the hypothesis that the
proprietors, the slip an old work
contiguous
were
parties
possibly damaged by a new one. But the plaintifls are not
Here, giving the utmost
in quite so favourable a position.
the
rights to the plaintiffs which they can allege, the tenant,
in
proprietor of the slip, sues the landlord, the Government,
"
"
which
respect of alleged injury to his o;pus manvfactuin
tion.

What

—

ises.

T 20'
I'get

''—'
'°,!s.^ElwtoS?'

,

1863.
,?'

20.'

—

i'sei!^'

'

^Ds.^Eawto?'

could not have had existence but for the undisturbed
When the tenant had ex-

possession of the land leased.

little on the land, the Government
carrying out a public work under the authority of the
Legislature, and requiring the spot that had been conceded,
They
offered to take it back and give compensation.

pended comparatively

might have required possession to be yielded up, paying
compensation, not for prospective profits but for actual
outlay.
The plaintiflTs wished for compensation for the
profits they alleged they would lose, and, thereupon, the
Government did not insist on their clear right of requiring
this land.
There was reasonable expectation that the
shelter of these very breakwater works would be valuable to
the plaintiffs probably this was one of the reasons why the
site was thought so valuable.
At all events they had the
fullest notice of the intention to construct the breakwater
works in their immediate neighbourhood desired the
advantage and incurred the risk of this contiguity. It
would require very strong evidence of negligent conduct to
entitle them to damages for alleged injury. As regards the
bank of shingle, to which reference was frequently made in
the proceedings, though it does not form the gravamen of
;

—

the action, as the shoals do, I am inclined to think that the
greater part of that comes from the breakwater works some

—

probably from the

slip itself, especially after

the partial
injury to the ballasting of the slip by the Tefuan's fall.
It has accumulated since the accident of the Tetuan.
But
for the shoals it would never have come into question.
It

would have been cleared away

as the stones lodged, and
be cleared away at a very trifling expense. The
mere fact of stones being washed by the force of the waves
from the breakwater works would not be sufficient. Gravely

could

now

negligent construction would require to be shewn to entitle
the plaintiffs to damages, and this has not been done. The

judgment must be
ri'lalntiffs'

for the defendant.

"1
& Huu..
& H. Eeid & Nephew. J

Attorneys, Faikbridge

LDefenaant's Attorneys, J.

FaurE
Provisional Sentence.

Bosman.

—Bond. —

Payment
B.

vs.

—
—Laches.

Surety.

to Trustee.

Insolvency.

—

was surety for De V. on a mortgage lond passed in favour
of F., and on De V.'s insolvency paid the amount of the
lond to De V.'s trustee.
The trustee became insolvent,
and F. sued B. for provisional sentence on the lond. F.
had been allowed the full claim in the liquidation account,
but on account of the trustee's insolvency could not recover.
Held, that provisional sentence must be granted.

This was a claim for provisional sentence on a mortgage
bond for £100 with interest due.
The defendant and one De Villiers executed a bond in
favour of the plaintiff, the latter as principal debtor, the
former as surety. De Villiers, the principal debtor, had
insolvent, and a trustee had been appointed.
The
defendant then bought the property mortgaged and paid
the money to the trustee. In the liquidation account the
plaintiff was allowed his full claim with interest, but the
trustee had become insolvent, and the plaintiff could not
The plaintiff had asked the defendant
realise his claim.
for the money before the insolvency of the trustee.

become

Porter, A.G., moved.

Wcctermeyer, for the defendant, contended this was not a
case for provisional sentence, though there might be some-

thing to be said in the principal case.

The full COUKT granted provisional sentence on the
ground that there had been no laches on the part of the
plaintiff.
[PlaintifPs Attorneys,

REDEUKGHors & Wessels.]

i864.

^!!_"Bo^an'.'

10

Stewart

vs.

Dickson.

[In Gamerd.]

Partnership in Liquidation.

—

Receiver.

—Arbitration. —

Practice.

Where an award of arhitrators appointed S. the liquidator of
a certain partnership and application was made to the
Court

to

have S. appointed receiver of the partnership,

D. consenting, THE CoUET declined to
make the order, hut made the award a ride of Court after
the other partner

due notice given.
1364.

^T'

2?:

ste^M.
%k8on.

Application to have Stewart appointed receiver in the
partnership estate of Stewart and Dickson, in liquidation.

—

Messrs. Stewart and
The circumstances were as follows
business at Port
on
carried
Dickson had for some time
:

Elizabeth under the style of A. C. Stewart
supplied the funds and Dickson

&

Co.

Stewart

managed the business.
1863 by mutual consent.

The partnership was dissolved in
After the dissolution had been agreed on, three questions
arose, viz.
(1) what were the respective shares in the
:

due to each partner ? (2) who should be the liquidating partner ? (3) whether a cargo which had arrived by
the Susan West and was under sale at the time of the
dissolution of partnership belonged to the firm or to Stewart
alone ? These questions were referred to arbitration. The
award of the arbitrators was that Dickson was entitled to
one-third of the profits that the cargo of the Susan West
formed no part of the partnership estate that Stewart
should be sole liquidator, and should have all the books and
other documents handed over to him by Monday, Jan. 4th,
1864. There were liabilities in England, but no creditors
profits

:

;

;

A considerable portion of the assets was in
Dickson's hands. He had started a new business, and it
was alleged that he was using the assets of the old firm for
his new business.
Since the award, Dickson had given
over the books and some promissory notes, but had declined
to hand over all the assets of the estate. It was further
alleged that there was no doubt as to there being a surplus,

in the Colony.

and that Dickson's share of
about £700.

profits

would probably be

11
Porter, A.G., for applicant, moved that Stewart be
appointed receiver on giving security for any demands on
the firm, and for Dickson's share of profits.

Denyssen,

No

respondent:

have

been
received from Port Elizabeth. Dickson's letter, however,
said, " I am prepared and always have been prepared to
hand over to you the assets of the firm, less my profits, on
your indemnifying me from the liabilities in England and
for

affidavits

i864.
°,°'

21!

sterns.
Dickson.

abroad."

—

The award appoints Stewart liquidatorRespondent deliberately refuses to obey the award.]
The award refers only to the books.
[Bell,

J.

Bell, J.

do not see
consent.

make

:

—A

:

liquidator has to liquidate the estate.

how we can make
It may be that the

I

the order asked for even by
firm

the award a rule of Court

?

is

insolvent.

Why

not

Give them forty-eight

hours' notice.

^
m

Posted (Jan.

On motion

21st).

I
e
^

of Porter, A.G., respondent consenting,

The Court (Bell and Watermeyek,
award a

JJ.)

made the

rule of Court.

Applicant's Attorneys, Faiubridge

& AnnEnxE.

1

tRespondent's Attorneys, J. & H. Reiu & NErHEw.J

Letterstedt's Executors (The Board of Executors)
vs. PiLKINGTON.
Assignment.

— Consent of

Creditors.

—Provisional

Sentence.

P. having already assigned his estate was sued ly the plaintiffs
on a promissory note. All his creditors with the exception
of the plaintiffs had consented to the assignment, hut
on being asked to consent said they did not feel

plaintiffs

justified in doing so, hut

would not interfere in the matter.
to a virtual assent hy them

Held, that this did not amount
to the

assignment,

and

'provisional sentence

was granted,

leaving defendant to go on with the principal case.

Juta,

B
_
>

Thooft

distinguished.

&

Co.

vs.

Glynn

(1

Roscoe,

p.

102)

:=?

>

Mi

.

1864.

Frt^l!'
Letterstedt's

PiikiDgton.'

12

Claim for provisional sentence on a promissory note for

£179

9s.

M.

Defendant's

affidavit

convict on the breakwater, he
estate

;

that

stated

extensive frauds committed on

in

of

consequence

him by one Marcus, now

had been forced

a"

to assign his

that all the creditors consented to the assignment

with the exception of the

plaintiffs

;

that he called on the

Secretary of the Board of Executors to get their consent,
when the secretary (Mr. Gie) promised to lay the matter
before the Board that later on the same day Gie informed
;

him that the Board refused
interfere,

in consequence

to sign the deed

and could not

of there being a minor in the

but that they would not interfere or take any action
From this he concluded that they would not
molest or disturb the assignment, but allow it to go on.
The movable property had been advertised and sold under
the assignment without any interference on the part of the
estate,

against him.

plaintiffs.

The affidavit of Smith, one of the assignees, corrobora,ted.
The fixed property was in process of being sold.
In reply the afiidavit of Gie stated that he had not used
the words attributed to him. He had referred to the
Board's resolution, which was as follows " The Board does
:

not

feel justified

in acceding to

this

application."

His

statement was that the Board would not interfere in the
matter.

Watermeyer moved.
Porter, A.G., for defendant.

The Court
full

ordered the argument to stand over for the

Court.

Posted (Feb.

Hodges,

1st).

C.J.,

delivering judgment, said

:—We think

in

this case provisional sentence

must be given. I concur in
this, chiefly because it is still in the
power of defendant to
make it a principal case, so that the Court may hear
hereafter more accurately and clearly the
conversation
which took place between these gentlemen. For
if they
are subjected to viva voce examination in
Court,
be able to see whether the version given by

we

shall

Smith and

13

by Gie is the true one. The
seems, declined to sign because they did not wish
to interfere with the progress of the deed, and it is a very
strong case to set up to prevent these parties getting the
Pilkingfcon or that given

Board,

it

We grant provisional sentence,
because defendant will then have an opportunity of bringing
on the principal case.
fruits of the assignment.

—

This case differs from Juta, Thooft & Co. vs.
In that case my brother Cloete and I concurred
in refusing provisional sentence, being of opinion that the
evidence disclosed acts on the part of Juta & Co. which
amounted to a virtual assent by them to the assignment
which had been executed by Glynn, although it fell short
of shewing that they had actually put their signature to
the deed of assent to the assignment. In this case the

Bell, J.

:

Glynn*

plaintiffs, when applied to by Pilkington for assent to the
assignment, passed a resolution simply stating that they
could not sign an assent, and their Secretary explained to

Pilkington and to his assignees that the reason why they
could not assent was that a minor was interested in
Letterstedt's estate.
Whether this reason was a good one
or not I do not enquire it would rather seem to me that
the difficulty was imaginary. But however this may be,
the resolution of the Board and the explanation given of it
could convey nothing to the minds of Pilkington and his
assignees, but that plaintiffs did not intend to interfere in
the matter one way or another that they could not give
their assent to the assignment, but that they would not
dispute that method of arrangement. This is the view
which Pilkington and his a.ssignees took for they pro;

:

;

ceeded under the assignment to do what was necessary for
carrying out the arrangement contemplated by it and the
;

affidavits state expressly that

they advertised their pro-

ceedings from time to time, as that was necessary, and that
In the
their proceedings were well known to plaintiffs.
affidavit produced by plaintiffs this is not denied there is
no express statement that plaintiffs did not see the adver;

tisements of Pilkington's assignees, or were ignorant of
I must therefore assume that they saw
their proceedings.

* 1 Ecscoe, p. 102.

isei.
'Feb. i!'

Lettei^edfs

'^n^a^on.'

—
;

14
the advertisements and were cognizant of the proceedings.
If plaintiffs meant not only not to sign their assent to the
assignment, but to oppose the assignment itself, their diity
to Pilkington, as well as to the assignees and the other

1864.

irt.'i"'

Lett^edfs
^rakta^or'

was to have given them the earliest possible
intimation of their intention to oppose the assignment
their resolution and the explanation given of it by Gie
should have been express on this subject whereas both the
creditors,

;

and the explanation of it were so expressed as to
induce Pilkington and his assignees to think that opposition
was not intended and the silence of plaintiffs, while they
saw the proceedings under the assignment going on, could
only tend to confirm Pilkington and his assignees in the
impression which Gie's statement had given them. As
plaintiffs are in possession of a liquid document of debt,
and the facts do not, as in Juta & Go's case, amount to an
resolution

;

how the
Court can refuse to give them the provisional sentence to
which their liquid document entitles them in law but I
think, in exercise of the equitable jurisdiction with which
the Court is vested, the sentence ought to declare that
execution under it should not pass against any part of
That, in
Pilkington's estate covered by the assignment.
my opinion, is all that plaintiffs are, under the circumstances, entitled to obtain indeed I do not see how they
could in law attach anything which had been bona fide
passed by Pilkington to his assignees while he was still
solvent and sui juris.
Whether it is worth their while for
them to take such a sentence it is for them to consider
and if, not being able to recover anything under it, they
should afterwards apply for a decree of civil imprisonment
against Pilkington, as has been intimated, it will be our
duty to consider whether, under the circumstances, such a
decree ought to be granted.
express acceptance of the assignment, I do not see

;

;

Cloete and Wateemeyer, J J., concurred.
Provisional sentence granted.
t

[

& H. Ef.id & Nei'hewf. "j
Defendant's Attorneys, FAiiinitiDuE & Auuer" e,j

riaintiffs' Attorneys, J.

—

'
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White

vs.

Cloete.

—

Ord. 16 of 1847, §§ 5, 32.
Pounds. Action to recover lack
money paid in order to obtain release of cattle about to be

impounded.
Several head of cattle belonging to C. having strayed into W.'s
vineyard, the latter placed them in his kraal intending
to

send them

tendered

He

released.

and

pound.
C. before they were sent
&d. per head, and the cattle were

Is.

sued afterwards in the Magistrate's Court

for a refund of
for the amount.
recover,

the

to

and paid

the

Is.

2d. per head,

and obtained judgment

Held, on appeal, that he could not

judgment must

so

be reversed.

Appeal from a judgment of the Resident Magistrate

of

—

The facts were as follows
The parties were farmers in
the vicinity of Eerste River. Twenty-one head of cattle
belonging to Cloete trespassed on White's vineyard. White
placed them in his kraal preparatory to sending them to the
:

pound. Cloete, learning they were there, sent for them and
paid without demand a sum of Is. Qd. per head. Subsequently Cloete thought he had paid too much and
claimed a refund of Is. 2d. per head.
The Magistrate gave judgment for Cloete's claim. The
defendant. White, appealed.
Cole, for appellant.

Watermeyer,

for respondent.

—

We are all of
Hodges, C. J., delivering judgment, said
opinion that this judgment cannot be sustained. Cloete
paid the money, having the most perfect means of ascertaining the true state of matters, and cannot have his
money back. Referring to the Pound Ordinance, it will "be
found that, had the cattle been taken to the pound, Cloete
:

would have had to pay this sum in addition to the pound
He was therefore benefited in getting his cattle back
I cannot see an}'
before they were sent to the pound.
ground on which the Magistrate awarded fourpence.
fees.

Bell,

J.

:

ise-i-

^-^

Stellenbosch,

— I concur.

By

the

Pound Ordinance,

if cattle

cioete."

16
1864.

Feb.

1.

clolte?'

a vineyard, whether enclosed or not, the
owner of the vineyard is entitled to Is. Qd. per head, as
liquidated damages. The fourpence payable* might be
increased by evidence, but the Is. 6d. was damage ascertained
by the Ordinance, assuming that the cattle were in the
in

trespass

Cloete claimed back a portion of the money he
had paid on no ground whatever, simply saying it was an
overcharge, which it was not. The judgment must be

vineyard.

reversed.

Cloete,

J.,

concurred.

Wateemeyee,

J.

:

—White was clearly entitled to
he did he actually saved

By what

per head.

Is.

6d.

Cloete

expense.

Appeal allowed.
TAppellaDt's Attornpy, T. J. Dickfon.
[_Re8poDdent's Attorney, T. E. Lott.

Defendant allowed G.

J

&

Smith
Partnership.

"|

Co. w. Oeetel.

—Mandatory.—Acquiescence.

to

carry on a business at a town where

name ; G. received some
and on more than one occasion defen-

G. resided, in his (defendant's)

share in the profits,

dant stood security for purchases of goods m,ade by G.
for this business. Subsequently, without defendant's knowledge or authority, G. purchased certain goods on credit

from
dant,

upon the faith of G.'s
was defendant's. Defen-

the plaintiffs, ivho gave credit

representation that the btisiness

when he became aware of

the transaction, protested

remain with and be
mixed up with stock admittedly belonging to the business.
Held, that defendant was liable for the price of these goods
to plaintiffs ; for that, even if there was no partnership)
proved between G. and defendant, G. ivas the mandatory
of defendant under the circumstances, and it was too late
to

G.,

but

suffered

for defendant

to

the

goods

to

dispide his authority.

* SceOre.ie, 1817, §5.

——
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This was an appeal from a judgment of Cloete, J.,
given in the Graaf-Reinet Circuit Court on June 2nd, 1863,
in an action brought to test the liability of defendant for
certain purchases made by one Von Grassow, of Philipolis,
from plaintiffs the point at issue was the existence of
a partnership between Von Grassow and defendant.
The facts of the case were as follows
In May, 1861, one Von Grassow, who had been insolvent
in Graaf-Eeinet a year or two previously, came back to that
town from Philipolis, where he had gone to settle and had
opened a business. He made some purchases from Mosenthal and Lilienfeld, for which defendant became suretyShortly after, defendant placed the following advertisement
in the Graaf-Beinet Herald of May 29th:
:

:

—

"Meat at 4^d. per lb. The undersigned having procured a flock of
good merino and Cape bamels, begs to notify to the public that he
will open a butcher's establishment, under the superintendence of
Mr. M. Swarts, in Eiver Street, Grraaf-Eeinet, on Wednesday, 5th June
next. Although he cannot at once supply beef, he expects shortly a lot
of fine hamels and oxen from Mr. Frans Von Grassow, who conducts his
business at Philipolis,

when he

will be prepared to do justice to his

customers, as his arrangements are such as to insure a continuous, good,
and suflScient supply of beef, mutton, and pork. Should he be well

supported and the price of cattle and sheep permit, the undersigned wiU
be prepared to reduce even the above charge. Terms cash on delivery
of meat to customers at their doors.
" S. J. Oertel
" Graaf-Reinet, May 24tt, 1861."

—

At the end

of October, 1861,

Von Grassow again came

to Graaf-Reinet with some produce, which was advertised for sale by defendant as received " from his establishment at Philipolis." The advertisement appeared in the

down

Graaf-Reinet Herald of October 30th, 1861, and was signed
Von Grassow then made some purchases at the
stores of Benjamin & Co., for which defendant was security.
Von Grassow spoke about going down to Port Elizabeth
and purchasing there, asking defendant to give him a letter.
This, defendant objected to strongly, and refused to extend
" S. J. Oertel."

on Von Grassow's behalf beyond Graaf-Reinet.
In November, however, Von Grassow appeared at Port

his liabilities

Elizabeth, and, according to the evidence of Mr. Christian,
partner in plaintiff's firm, stated that he was carrying on

business in connection with Mr. Oertel of Graaf-Eeinet, and
Vol. V.

C

ises.

June

2!

rlb^i.

^^^•
^S!'oenei°

—

—

"
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"5)ay 9.

June

2.

1864.

Feb. 4.

March

5.

Smith & Co.
vs, Oertel.

deposited
wanted an open credit. At the same time he
then
Christian
State.
Free
some title-deeds of land in the
of
position
and
standing
the
made enquiries respecting
in Degoods
the
on
sent
satisfied,
defendant, and being
Grassow
cember. Soon after, he received a letter from Von
New
the
with
"
that
you,
inform
to
I
beg
stating, inter alia
deeds of
executed
have
will
myself
and
uncle
Year, my
:

Co.'
partnership, under the style or firm of S. J. Oertel &
Cape
to
The supply of goods continued. Christian went
'

Town, and on his return in March, observing that the letters
were still signed " Von Grassow," he asked the reason. Von
Grassow replied, apologising for the omission, in a letter
signed " S. J. Oertel & Co.," and saying that the partnership
began from January 1st. The account was therefore on
March Slst transferred in plaintifis' books, retrospectively,
from January 1st, 1862. Previous to this, on December
14th, 1861, defendant wrote to

Von Grassow, complaining

£647 instead of £300 from Benjamin,
per cent, would in future be charged
him
that
5
telling
and
upon all goods. The letter continued as follows
of his purchasing for

:

"

We

must, however, begin to understand each other
You must make over all produce to
so.

longer go on

;

matters cannot

me

consigned to

Benjamin, and make all payments to me. If you were dealing on your
own account, this would not be required but in my business it is
;

You know how many

required.

dispute that you are carrying on

per.sons are trying <o find a

my

business.

handle to

All invoices I wish

you

have entered and then it is absolutely necessary to have a good clerk
and book-keeper in the shop, as I am myself punishable if good books are
to

;

Prom the new invoices, I expect that the half of the
come to me. I would be able to fix the salary of the clerk
myself, if you had rendered me any account of the business, so that I
could see what profit had been made."

not kept.

.

.

.

profits will

And again, on February
Von Grassow as follows

22nd, 1862, defendant wrote to

:

"

You

write that there are persons

I do not lend

my

who

instigate

me

against you.

But

Pine words I have had too much of in
my lifetime. Your conduct in my affairs has not been such that I can
trust you.
I had no idea that you wanted to pass as a merchant, for
which neither your ability nor position in life fit you. . .
Benjamin
received very little in produce.
At the same time, when the purchase
ear to scandal.

.

was made

that was

with

I do not

it

you rode to the Bay, and took nearly all the
What you have done
To-day, for the first time, I hear that you have

at Benjamin's,

money

made from produce with you.

know.

19
made enormous debt? in the Bay, and still continue to do so. What
became of the cart and the produce for the last five months ? You write
yourself that twenty bales of wool have been sent to the Bay. What
right have you to send to the Bay ? It now appears to me that all the
money and produce made out of my goods are sent to the Bay, and here
you leave me to pay for further goods, which I cannot and will not do.
Is this honest ?
Without giving me the least notice, to purchase here for
large sums on my account, to purchase in the Bay, and to send my money
and produce to that place ? You have invested my money in building,
and, besides, raised from Ortlepp £210. Who gave you the right to sign
bills in my name ? as I have forbidden you to do so.
This day
Wilsenach presented me a bill signed by you, in my name, for about £50.
He says it is for two lions and dried fruits, which you sell with great
profit.
What right have you to make such purchases, and what has
It is not your goods.
bpcome of the money ?
You are not asked
for payment, and you just sit quite cool at Philipolis while I am pressed
You had no right, as long as I was not paid, to take another
here.
supporter and to sell all my goods to that party and leave me here to pay.
Is this your pretended honesty ? or do you consider me as a milch-cow ?
If so, you will find you are mistaken. ...
I would advise you to take
out immediately the Co. after my name I recognise no partner. I
supported you with goods in my name, I further request you to sign no
promissory notes in my name receipts alone, because I trusted you so
far to manage my business, out of which you might have drawn a great
I hereby request you to forward to me importion for your services. ...
mediately all the papers belonging to the erven, in my name ; and at the
same time to render account of the state of my affairs at Philipolis ; and
should you not do so without delay, I will immediately place an advertisement in the paper to prevent you from making further misuse of my
name, and after that, I will take such further steps as I find that circumstances may require. If you comply with my desire, I shall then send
YOU further instructions how to go on.
.

.

.

.

.

.

.

.

.

.

;

;

(Signed)

"S.

J.

Oeetel."

In March defendant went to Philipolis. As he passed
through Colesberg, he found that Von Grassow had signed
notes largely in the name of the firm; and arriving at
Philipolis,

saw the name

of S. J. Oertel

&

Co. over the

Defendant stated in evidence that there appeared
door.
a
to be combination against him, and with a view to prevent
any of the Colesberg notes from being sued out and executed
upon the goods, he gave orders to have the words "& Co."
struck out of the signboard, leaving " S. J. Oertel " standing alone. In April, Von Grassow again went to Port
Elizabeth, told Christian that he could not agree with
defendant, that they were going to dissolve partnership

and asked

to be supported in his

own name.

This was

C

2

1863.

May

9.

June

2.

1864.

Feb.

4.

March
Smith

&

5.

Co.

vs. Oertel.
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1863.

May 9.
June

2.

1864.

Feb. 4.
Marclx 5.

Smith

& Co.

vs. Oertel.

declined.

Plaintiffs

then for the

first

time wrote to defen-

dant in May asking what were his intentions, and under
what arrangements they were to send goods in future.
Defendant, after inserting an advertisement in the GraafReinet Herald of June 7th, 1862, notifying that no such firm
as

S.

J.

Oertel

plaintifis' letter

&

ever did exist, answered
June
13 th, asking for certain
of
These were sent to him, and on

Co. does or

by a

letter

information and accounts.
June 26th he wrote expressing his surprise at the large
debt and denying liability: upon this, the action was
brought.

—

Cloete, J., delivering judgment, said: The only thing
that I regret in this case is that we have not had the
advantage of the examination of Von Grassow, whose
evidence would certainly have been extremely important.
to say also that I do not think we have had
the information which we should have had from the
defendant himself He makes a statement that he is an
attorney-at-law, and that he is so much engaged with professional duties that he has no other business engagements.

I

am bound

all

But then we have the advertisement

of

May

29th, 1861,

which he admits he placed there [his Lordship read the
It strikes me, and I think it must strike
advertisement].
everybody, that this person was not so entirely engrossed by
professional avocations but that he had time to carry on an

by Von Grassow for
on the contrary, that he
had two strings to his bow; that while, on the one hand, he
was engaged as an attorney-at-law, he was also, on the other,
He says he did this as a ruse,
engaged as a butcher.
because the butchers of the town had unfairly combined not
and perhaps the good intention may
to buy the sheep
somewhat purify the act. Then, again, in October, we find
that Von Grassow comes here with a batch of feathers, skins,
and other valuable goods, and they are advertised for sale.
Does the advertisement show that they are his goods ? We
read in the Graaf-Reinet Herald of October 30th, 1861, an
advertisement stating that these things will be sold on the
market " on Saturday next, November 2nd, 1861," that they
are "received from his establishment at Philipolis," and
signed " S. J. Oertel." Defendant thus clearly advertises
establishment at Philipolis, conducted

his account.

It

shows very

;

clearly,

21
to the public, during the whole of 1861, that he had a
regular mercantile establishment at Philipolis under his

own name, and conducted by Von Grassow. It would then
appear that Von Grassow, having the interests of that
establishment in view, and looking to his own interests as
well as those of his employer, came down to Graaf-Reinet
and urged him

to extend his operations.

reluctant to do so.

But, as

Oertel

was very

we have heard from Benjamin

and

others, it was a miserable thing to carry on a business
of that kind without a sufficient stock of goods, and he

consented, however reluctantly, to stand

security; but

objected to extend his operations beyond Graaf-Reinet.
to this time defendant would appear to be borne out in

he

says, that

But

he did

all this

as he himself admitted,

Up
what

gratuitously as a kind act.

when

the liabilities became

own interests. We
Von Grassow, in which,

so large, he then began to look to his

have, then, this important letter to

after complaining of his purchasing for £64!7, instead of
£300, from Benjamin, and after telling him that 5 per
cent, would in future be charged upon all goods, he goes on
to say his [Lordship read the contents of the letter, as
above, and continued ] This letter, coming from defendant
himself, appears to me to be a complete confirmation of
what Von Grassow himself stated and I think it warranted
the latter in stating to plaintiffs, as he did in December,
that he was about to enter into co-partnership with defendant although, as he was actually not then a partner with
defendant, the evidence up to this point would not apply to
:

;

;

first transactions between plaintifis and defendant,
which took place between December 19th and 24th, 1861.
It is clear that up to that moment defendant incurred no

the

direct liability from such transactions except such as he
afterwards chose to make. Therefore, I am of opinion that
if the case had stopped here, plaintifife would have had no
one to look to but Von Grassow. The goods, however, were
delivered to Von Grassow only under the idea that he was

not misrepresenting things, and that defendant really was
And this defendant, by his own free act,
his partner.
between the sale and the delivery of the goods, chose to
confirm and homologate.
I think, and, as a Judge sitting here to take cognizance
of such matters, I am bound to observe that there has

ises.

Sz!
plb.**.

^""^

°'

^""oertd!'

I
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certainly been a strange

1863.

S2.
Feb^i.
Jlarch

Smith

&

5.

Co,

vs. Oertel.

want

of correct habits of business

exhibited by plaintiffs in this transaction.

One would have

expected from a house of the magnitude and standing of
plaintiffs' that they would have taken a different course
from what they did that instead of taking for granted the
assertion of Von Grassow, a man not known in the Colony,
:

they would have written to defendant himself to ascertain
the truth of the statement. It is true they may be so
affluent a house as not to mind or consider these things o£

much importance but I think it must be agreed that one
might have expected things to be differently conducted.
These goods, bought by Von Grassow in November, 1861,
did not reach Philipolis until some time about the middle
of Januaiy, 1862.
It is for me to consider whether at the
time those goods were delivered a partnership existed. I
regard the advertisements which have been already referred
;

to as a sufficient notice of partnership.

But then come the

following facts stated in that remarkable letter of February

22nd, 1862. [His lordship read the contents of the letter as
given above, and continued :j Can there be a more clear
proof that defendant at that time acknowledged the partnership admitted that it was notified to the public that Von
Grassow had signed notes and other documents under the

—

name

—

of the firm which were current and in the hands of the

and that, therefore, he advises him to strike out the
from his name ? The impression is irresistible that

public,
" Co."

the partnership existed, that it was notified to the public by
defendant in Graaf-Eeinet, and by Von Grassow on the spot.
Can there be any doubt that Von Grassow was legally
say legally borne out in passing notes and in representing
what he did to plaintiffs ? And that all that he did was to
be valid as against defendant, who perfectly well knew that
instead of writing this admonitory letter, he should have

—

—

—advertised a dissolution

done what he did six months later
of partnership

?

It is established that

Von Grassow

ways the firm of Oertel &

Co.

;

advertised in various

that all plaintiffs' goods were

received into those stores bearing the name of Oertel & Co.
or S. J. Oertel in either case making him equally liable
for the goods.
In fact, defendant is on the horns of a

—

dilemma, and has only to choose one or other of them.
Either he is liable as a partner in the firm of S. J. Oertel

;

23

& Co., or he is liable as S. J. Oertel. I have therefore
studiously refrained from making use of such collateral
evidence as has been adduced, and have confined myself to
that supplied by defendant's own pen and acts.
I shall
therefore only remark that after the letter of February 22nd
had been written, defendant was induced to go to Philipolis,
and there we have the remarkable evidence in defendant's
own handwriting supplied in the agreement with the clerk,
W. J. Weislein, where he says, " I, S. J. Oertel, do hereby
acknowledge to have engaged " W. J. Weislein, &c., thereby providing himself with a confidential clerk, giving him
the opportunity of writing to him, of watching over his
interests, and keeping his books and accounts in better
order than Von Grassow appears to have done.
That
defendant perfectly well knew of the large debts is further
proved by the letter of February 22nd; and again, in
another letter in which Von Grassow still complains that he
has not got stock enough, he writes, " If I cannot have a
good stock I must give up business, as I do it like Mr.
I give the Boers lodging, &c. ... I shall sign no more
promissory notes in your name. ... I must, therefore, first
give you your half -share of the profits, then commission, &c.
and this is too hard for a poor man." So that that letter
gave defendant every information he required, and Von
Grassow showed that this debt formed part of his liabilities.
In April Von Grassow went down to Port Elizabeth and
stated to plaintiffs that he and Oertel were going to dissolve
partnership because they could not agree. In May plaintifis
addressed defendant, asking what they were to do in future.
In answer to this defendant wrote them two letters. In the
first he regrets that illness prevented him answering earlier
he may state at once that he has been sadly deceived by
Von Grassow, and asks to be furnished with an account of
what is due. Any one can see that this is what may be
termed a lawyer's letter. It does not take up the ground
,

that he

is

in no

In the second

way

liable,

letter

he

but rather asks for information.
says, as

I

before stated, after

expressing his surprise at the large amount due, that no
such firm as S. J. Oertel & Co. exists or ever existed ; or if
his knowledge, and
These were rather strong
words for defendant to use, who, when he went up to
it

ever did exist, that

it

was without

therefore without his consent.

1863.

f^lA'.
Feb.^i.

March
Smith
i'5.

&

5.

Co.
Oertel.
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June
juM

2.
S

1864.
Feb'*i.
Feb.
4

March

directed the "&
Oertel " to remain.

Co."

Philipolis,

1863.
9

May

5.

" S. J.

to

be struck out and

simply two questions to
whether defendant is not liable in consequence of those goods being bought at the time when the
Secondly, whether he
firm of S. J. Oertel & Co. existed.
is not liable for the acts of Von Grassow conducting his

Upon

decide.-

®m?oefte?''

-

these facts, there are

Firstly,

business

(defendant's)

Oertel eo ipso

is

at

Philipolis

not Oertel

&

Co.

— whether,
On

in

fact,

either of these

grounds I do not entertain the slightest doubt of his
Either Von Grassow was defendant's mandatory
and agent, and as such was authorised to bind his principal,
and he would be bound or he was a partner, and a fortiori
would have the power to bind the other partner, the
liability.

;

defendant.

Under

these circumstances,

I

consider the

have made out the legality and propriety of their
claim, and I must give judgment for them as prayed, for
£2509 16s. lid, with interest from June 30th, 1862, and
plaintiffs

costs.

The defendant appealed from this judgment, and the ease
was argued before Bell, Cloete, and Watebmeyee, JJ.
Denyssen, for appellant, contended that plaintiffs had
no right to charge defendant with goods sold to Von
Grassow up to January 1st, 1862. In March, 1862, Smith
& Co. wrote to know whether the amount was to be transferred to Oertel

&

Co.

On

the question of partnership, see

Lindley on Partnership, vol. 1, p. 46, and Waugh v. Carver
(2 H. Bl. 235, and 1 Smith's Leading Cases).
Watermeyer, for respondents, quoted Smith's Mercantile
Law (6th ed. ch. 2, p. 20), and Coope v. Uyre (1 H. Bl. 37).
Cur. adv. vult.

In consequence of a difference of opinion the case was
ordered to be re-argued before the full Court.
Posted,

(February 4th, 1864).

Denyssen (with him Barry), for appellant. Originally
the respondents sold to Von Grassow, with whom
and
appellant there was no partnership.
The goods were sold

:
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from November to April, but there was no communication
from the respondents to the appellant, till the following
May see Dickinson v. Valpy (10 B. & C. p. 128).
Porter, A.G. (with him Oofeand TFafermei/e^), for respondents. A partner may be a dormant or a nominal partner
in the first case he has a real interest in the business, though
:

name is suppressed, and when discovered, is liable in
the second case, he has no interest or share but merely
allows his name to be used:
see Waugh v. Carver
his

:

Smith's Leading Cases, 4th ed.

(1

by

his acts

Did not Oertel
p. 747).
and omissions adopt the new general business 1

Three questions arise. First, is Oertel a partner ? Second,
not, is he the principal ?
Third, whether, after he knew
of the purchases and that Von Grassow had thereby got
these goods into possession, by not giving notice but
keeping quiet and keeping these goods as in his business,
he has not become liable ?
if

Cv/r.

adv. vult.

Postea (5th March, 1864).

The Couet
with

affirmed the

judgment of the Circuit Court

costs.

The defendant and appellant appealed from this decision
Privy Council, when the following judgment was

to the

delivered.

The question which arises upon this appeal is one of fact,
upon the evidence in the case, with the aid
of such conclusions and inferences as cannot but be drawn
partly from the position of parties and partly from the fact
that cei'tain things which might have been explained and
made clear have been left unexplained by the party who
had the means of giving satisfactory evidence with respect
to be dealt with

to them.

[After reviewing the facts of the case his Lordship

continued :]
year 1862, it

With
is

respect to these dealings anterior to the
material
part of the case that the goods
a

plaintiffs, the present respondents, if they
reached Philipolis before January, 1862, were certainly
delivered at the store of which Oertel was the avowed
owner. Oertel admits that in February, 1862, he was

supplied

by the

personally aware of the fact that these goods supplied
the respondents had been ordeted

by Von Grassow

by

for the

1863.

May

9.

June

2.

1864.

Feb.

i.

March
Smith

5.

& Co.

vs. Oertel.

;

26
1863.

S2.
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purposes of his establishment and had been delivered there.
If Oertel had intended to repudiate Von Grassow's acts
throughout, he should have done so now, by direct letter to
the respondents, but he abstained from repudiating, and we
are obliged to conclude that he permitted the goods received
from the respondents to continue in his establishment to be
disposed of there]'and to be mixed up with other general
dealings of his

own

store.

Supposing, therefore, that there was no partnership and
only the relation of principal and agent between Oertel and

Von Grassow,

think, an inference which any jury
to draw from such conduct of Oertel that

it is,

would be bound

we

Von Grassow had done
was idle of him to write mere letters of complaint
to Von Grassow complaining of what he had done, which
serve only to show the extent of his knowledge of the transaction, unless he had also written to the respondents repudiating the liability and taken care that the goods of the
respondents were returned or accounted for by himself or
by Von Grassow to the respondents.
During 1862 goods were supplied to the store at Philipolis.
The case made on the part of Oertel is, that he found
that the amount of goods, which, upon his credit, had been
supplied to the store, was so great that he was not satisfied
with any percentage by way of remuneration for the use that
was made of his name, but that he told Von Grassow he must
have one-half of the profits of the transaction. His attempt is
he did recognise and confirm what

because

it

to confine that claim to profits resulting from goods supplied

from Graaf-Reinet. It is difficult to understand in what way
he regarded the goods which he knew had been supplied and
were being supplied by the respondents to his store at Philipolis.
These goods must have been received at the store
either for the joint benefit of

Von Grassow and

for the benefit of Oertel himself, for there is

himself, or

no attempt

on his part to shew that they were in any manner separated
from the rest of the dealings, so as to render it impossible for
him to have any benefit resulting from them. With regard
to his attempt to limit the claim of profits to goods supplied
from Graaf-Reinet, we can only conclude from his letters and
from the oral testimony, added to the undisputed fact that
the establishment at Philipolis belonged to him, that he
intended the business to be carried on there by Von Grassow

27

with the assistance of a clerk on the terms of sharing the
profits between himself and Von Grassow.
This claim of
profits by Oertel, said to be limited to goods from GraafKeinet, is followed by his own letter of 14th December,
1861, in which he says, "If you were dealing on your own
account, this would not be required, but in my business it is
required.

You know how many

persons are trying to find

a handle to dispute that you are carrying on my business."
Every word imports that he treated the entire business at
Philipolis as belonging to him, and that Von Grassow was
manager thereof. Then he goes on to say, " All invoices I
wish you to have entered; it is absolutely necessary to
have a good clerk and book-keeper, as I myself am punishable if good books are not kept."
He asks Von Grassow
what salary should be given. " From the new invoices I
expect the half of profit will come to me. I would be able
to fix the salary of the clerk myself if you had rendered me
any account of the business, so that I could see what profits
had been made." We think it impossible to derive any
other conclusion from this letter than that he. was contemplating directing and arranging a large business for the
future, he being the owner, Von Grassow the manager, and
each to have half the profits. Further light is thrown
on the matter by the production by Oertel of a letter
written by Von Grassow, stating he had brought a
certain amount of goods into the business and submitting
to Oertel's claim of a half-share of the profits. From these
two letters it is clear there was a common establishment

created

by

joint contributions, to be conducted by Von
to receive half

Grassow on the terms that Oertel was
the

profits.

"When Oertel receives a demand for money from the
respondents, specifically on the ground of partnership with
Von Grassow, in May, 1862, he leaves the letter unanswered
until the latter part of June, 1862, and the answer he then
answer of a
gives is of an evasive character. It was not the
straightforward
represents

it.

man believing the truth
He does not deny the

to be as he

now

partnership, but

vaguely says he has been sadly imposed upon and deceived
by°Von Grassow. He asks for a statement of the liabilities
"whose
incurred by Von Grassow with the respondents,
data
what
upon
and
name he employed in incurring them,

ises.

fulA
Feb.

4.-,

—

S!oertei.'
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letter could

until

^^^*l

smith

by him you furnished the goods." A more fishing
hardly be devised. The transaction continues
1862 (June). Then, finding demands growing upon

supplied

1863.

Co.

iiijjj^

giiip

lie

.

inserts the advertisement stating that

existed between

him and Von Grassow.

no partner-

We can

easily

understand that there never might have been a lormal ana
definite agreement of partnership between Oertel and Von
Grassow but if two individuals enter into an engagement
that trade shall be carried on, and that there shall be a
community of buying and selling on their joint account,
although in the very same document or the very same
;

breath they

may

protest against partnership, the protest is

unavailing, for the

law attaches to that agreement the con-

elusion of partnership.

It will

be observed, that we say
to carry on trade on

when an agreement has been made

behalf and for the benefit of, two or more individuals,
because it was for a long time understood or supposed to be

—

law that if there was a participation in profit however slight
or limited that participation might be
partnership was the
result and upon the curious reason given in the old judgments, that the party who took something out of the stock
of the profits took the property of the creditors of the firm,
and therefore ought to be generally liable. That was
corrected by a very lucid judgment first given in the House
of Lords in the case of Cox vs. Hickman;* and ably
developed by the Court of Exchequer Chamber in the case
of Bullen YS.'Sharp,'\ to which reference has been made. If
there be participation in the profits to a limited extent, as
occurred in Cox vs. Hickman, and also in Bullen vs. Sharp,
that, though a circumstance of weight, does not of itself
involve a legal partnership. But if a trade be carried on
on behalf of A, and B., that is, if there be participation of
profit between them generally, then that trade really does
belong in its beneficial results to A. and B., who are the
proprietors thereof and partners.
In the present case the business at Philipolis was carried
on "on behalf of Oertel and on behalf of Von Grassow,"

—

;

effecting thereby a partnership resulting

law

by conclusion of

and there can be no doubt that this partnership, if it
fastened upon the establishment at Philipolis at the time
;

[* 8

H. L. C,

p. 268.]

[t L. E. 1 C. P., p. 86.]
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the letter was written,
fastened upon

viz.

the 14th of December, 1861,
.

and upon the goods that were in store
there received from the respondents
fastened
it also
upon all goods subsequently supplied there by the respunIt is impossible therefore to draw a distinction
dents.
between the goods ordered of respondents anterior to the
14th of December, 1861, unless Oertei had supplied us with
proof that the proceeds in no manner entered into the books
of the concern at Philipolis, and the transactions subsequently carried on there. It was in his power to have
done so. It was in his power to prove that the moment he
knew of the transaction with the respondents he was careful
to separate all their goods and all their proceeds from his
own property, and not to permit any species of benefit to be
derived from those goods or from moneys produced from the
He has not done it. He might have done it.
sale thereof.
He ought to have done it if what he says now is true but
as he has not done that which he ought to have done and
might have done, the conclusion is that he had not the
means of doing it with truth, and then it is plain that the
goods from the beginning to the end have been used for
the benefit of the establishment at Philipolis carried on on
behalf of himself and Von Grassow. It follows that he is
liable to pay the respondents the amount of the goods so
it

;

;

.

supplied.

Appeal dismissed accordingly with
TAppelUnt's (Defendant) Attorneys,

J.

&

costs.

H. Keid & Uephew."]
& Hull.
J

l_Keapondent8' (Plaintiffe) Attorneys, Faikbeidgb

Weight

vs.

Bristow

vs.

Paterson.*
Paterson.*

—Footpaths over Land.—
Damages. —Municipal Bye-laws. —Duty

Obstruction.

Negligence.

By

to

—

Liability for

fence in excavations.

Bye-laws of the Municipality of Port Blizabeth all
persons digging any excavation near a public highv:ay
were bound to fence in the same. P. owned a piece of land

the

*

These cases are

also reported ia 5 B.

D. C,

p. 300.

i8«3.

May

9.

June

2.

1864
Feb. i.

—

is.

oertei

80
harder ed on three sides hy public roads,

and having a foot-

puUic running across it. He
excavated a deef hole on this land in close proximity to
the footpath, and only fenced the excavation on one side
W. and B. walking along the
towards a public road.
footpath fell into the hole and sustained injuries. Held,
-path

much used hy

the

that P. was liable in damages.
Further, held generally, that where a person owning such a

a footpath across it
path comes to he considered a
highway, and then places an obstruction in close proximity
to the path, to the imminent danger of those using the path,
he is liable for any damages which may ensue by reason of

piece of land allows the public to use

at their pleasure until such

this obstruction.
1864.

Feb. 25.

i^^ll'•

wri^r.<.

MstowM
Paterson.

These actions were to recover damages for personal
by the plaintiffs through their falling
i^to an unfenced excavation upon defendant's property,
bordering upon a footpath. The actions were tried in the
Circuit Court at Port Elizabeth, where Hodges, C.J., gave
injuries sustained

judgment for the plaintiffs.
The defendant appealed.
The facts sufficiently appear from the judgments.
Porter, A.G. (with
I

admit that

him Barry),

if in

for appellant.

point of law there

is

legal liability

on the part of Paterson, the damages awarded are not exbut there is no legal liability. The allegation for
cessive
the plaintiffs is, that the excavation was so close to the public
;

pathway that plaintiffs using the pathway are entitled to
damages for injuries. But, 1st, There was no public pathway
2nd, The excavation was made at a place
at the place.
where defendant was entitled to make it without fencino3rd, If there was a pubUc pathway and the excavation was
so close to it that there was negligence on the part of defendant in not fencing, yet there is evidence of contributory
neghgence on the part of the plaintiff. 4th, The Municipal
regulation does not apply to any hole or excavation, except
close to or abutting on a public pathway
and even if it do
;

though liable to a Municipal fine, is not
actions for damages by trespassers.
The excava-

so apply, defendant,
liable to

tion

was

clearly not so adjacent to the public

pathway as

to
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Smith (31 L. J. Exch. p. 201
Hounsell v. Smith (29 L. J. C. p'
p. 303, and 7 C. B. N. S. 731) Hardcastle vs. South Yorkshire
Railway (28 L. J. Exch. 139, and 4 H. & N. 67) Barnes vs.
Ward (9 C. B. 392, and 19 L. J. C. P. 195). As to contributory negligence, see Ellis vs. London and South- Western
Railway (3 Jur. N. S. p. 1008, and 2 H. & N. 424) Butter-

require fencing in

and 8

:

see Bolch v.

Jur. N. S. 197)

;

isei.

^H'fi.
^—

*'

;

;

;

field vs. Forrester (11 East, 60).

him Waterm^yer), for respondents.
The question is one of fact rather than law, viz. whether
defendant dug the excavation dangerously to the public.
Cole (with

All the cases referred to are cases occurring in the country.
In this case the excavation was only thirty-five feet distant
see Broom's Legal Maxima, p. 341 Pothier
on Obligations (3rd Am. ed. vol. 1, § 116). The Municipal
regulations made it defendant's duty to fence in this excavation, and plaintiffs had a right to suppose that defendant
had obeyed the regulations.

from the theatre

;

:

Cur. adv. vult.

Posted (April 14th, 1864).

—

Hodges, C. J., said
These cases were tried at Port
and judgment was given for the plaintiffs on
The defendant was the owner of a piece of
Oct. 6th, 1863.
unenclosed waste land in Port Elizabeth, surrounded by
roads on three of its sides. The public street formed one
boundary, a public carriage road another, whilst the third
was bounded by a public footpath, and was used as an
approach to the theatre, which was situated immediately at
the back of the waste land. For a considerable period before
the defendant began to build on the waste land, the public
had been accustomed to walk over it at their pleasure and
:

Elizabeth,

;

as this enabled persons to take a short cut to the theatre,
short
it was not infrequently used in this manner.

A

time before the defendant's building was commenced, a
large stack of timber and some zinc were stored on
the waste land, but this did not prevent persons from
availing themselves of the passage over the land in the
manner already described. In the course of last year the
defendant having; determined to build a warehouse or store
on this land, it became necessary to make an excavation,

^^^LT
""v^on.'

,
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which deepened as

1864.

„

2y!

—
'

'

Pater8on!'

mersonf'

theatre.

it

approached the end towai'ds the

This excavation was seventeen feet from the edge

was within seven
same footpath at other parts
notice was given by the defendant with reference

of the footpath opposite the theatre, but
or eight fcet of the edge of the
of

it.

No

to the stopping of the footways used

he fence

May

off the

by the

public, nor did

when he made the excavation.
plaintiff Wright, who had visited
land

On

the
the
It was a dark
theatre, came out accompanied by Bristow.
and rainy night, and Bristow, who had no knowledge of the
23rd,

excavation, passed across the waste land of the defendant,
to avail himself of the

footpath which had previously

existed, and, in doing so, fell into the excavation to the

Wright, hearing him groan, ran
depth of nine feet.
towards the same spot, and also fell into the excavation
near the same place. The injuries sustained by Wright
were of a very serious character Bristow was also injured,
but not so seriously. The question to be determined was
whether, under these circumstances, the plaintiffs were
entitled to recover damages from the defendant for the
The rule of law on this subject is
injuries they sustained.
that every man is bound to use his property so as to avoid
doing damage to another. Sic utere tuo ut alienum non Icedas.
It is obvious, however, that this rule must be applied with
If I have a deep well in the middle
certain qualifications.
of my garden which is surrounded on all sides by a wall
and another chooses to climb the wall, and in going across
the garden falls into the well, no action would lie, for the
party was a trespasser, and met with his injury by his
own carelessness and folly. It may be granted, perhaps,
that the same rule would prevail even if the garden were
not enclosed by a wall or other fence. In this view the
present case may seem similar to that I have just supposed.
The deep excavation was made by the defendant on his own
land and the excavation did not touch the footway at any
point nearer than eight or ten feet, and it may be said that
the plaintifi's were trespassers when they went off the footpath opposite the theatre, so as to approach the excavation
but upon consideration I came to the conclusion that the
defendant was liable to be sued under the peculiar circumIn the first place, the Municipal
stances of the case.
regulations of Port Elizabeth made it the duty of the
:

;
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defendant to fence in the excavation into which the
plaintiff fell (vide page 13 of these Regulations).
It is
laid down there that, every person digging an excavation
near a public thoroughfare must fence in the same. Whatever, therefore, the ordinary obligations of the defendant
might be with reference to the use of this land, it was made,
by a competent authority, his duty to enclose the excavation; and surrounded as it was by footpaths and public
roads, and being situated in the very centre of the town, the
municipal regulation appears to be a proper one for protecting the inhabitants of the town from injury and misBut the matter does not rest there, for before the
chances.
accident happened, this excavation was brought to the
notice of the municipality, and by a formal resolution their
officers were directed to give notice to the defendant of his
default in disobeying the regulations as to fencing.
A few
days afterwards, the notice was accordingly given to him.
The defendant did then enclose the excavation on the side
towards the public carriage-way, where it touched the very
edge of the way. But he unfortunately neglected to enclose
the other side, which was near the footway over which the
It was contended that the terms of the
plaintiffs passed.
notice were complied with by placing the fence towards the
carriage-way but I was not of that opinion. The notice
given was to enclose the excavation generally, and it appeal's
to be the object of the regulations that all excavations " in
or near any public street or thoroughfare, or waste land,"
should be enclosed. And this excavation was on every
But
side near to one or other of these specified places.
which
the
defendant
ina.y
another
view
in
yet
there is
be held liable to be sued in this action. It would appear
;

that by his sufferance and permission, and by the
sufferance and permission of the former owners of this
property, persons had been allowed at their pleasure to
walk across this land and I consider that there may be
cases where permission to use land as a footway may amount
;

an inducement as to lead persons using it to suppose
highway and, in that case, the owner of the land
might be made liable for an action for damages, if without
previous notice, and without putting up a fence, he made a
dangerous excavation across the footpath and so caused
injury to an innocent party. Upon these grounds, there-

to such
it

to be a

VOL. V.

;

D

J'^*-.
„. 2r.
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-

Paterson.'
Paterson.
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fore, it

1P61.

^f

•

2?:

Apriii4.

llllln:
Bristow

vs.

raterson.

did not appear to

me

that I infringed on the rules

in the cases cited for the defendant,

laid

down

^^^^

^Yie plaintiffs

by holding

in
damages
The
in Bristow's, £100, with costs.
February, and after taking time to

are entitled to recover

Wright's case, £300

;

appsal was heard in
consider, I retain the

:

opinion I expressed at the

trial.

There are two cases which I have found in the English
authorities not quoted in argument, either here or at the
Circuit Court, which bear materially on the somewhat
In the first, Corby vs.
difficult points raised in these cases.
(3 C. B. N. S. 666, and 27 Law Journal, C. P. 218), the
facts were that " on a private road leading to a county
lunatic asylum, along which persons had been accustomed
to pass by leave of the owners, and were likely to continue
to pass, the defendant, being about to build, received leave
to place materials, and, in pursuance thereof, placed his
materials in such a way as to obstruct the road, and to be
dangerous to persons using it, and did not give notice to
such persons by signal or otherwise. An injury having been
caused thereby to the horse of the plaintiff while lawfully
using the road, it was decided that the defendant was liable
to an action by the plaintiff for the injury sustained."
In

mU

Humphrey (lOWeekly Reporter,
manner decided that where the owner of
the soil permits others to pass over it he is liable for an
accident caused by the negligence of himself or his servants
the other case, Gallagher vs.
664), it

was

in like

to a person lawfully availing himself of such permission.

—

In that case, Crompton, J., said: "There may be a public
dedication of a way, or a private permission to use it, subject to a qualification; for example, subject to the danger
arising from a stone step or a projecting house and in such
a case the public or the persons using the way, take the
right to use it subject to such a qualification but they are
not thereby to be made subject to risks from what may be
;

;

called active

negligence.

Whenever a party has a right
him while so

to pass over certain ground, if injury occurs to

passing from negligence he has a right to compensation."

it

Cloete, J., concurred with the Chief Justice, holding
proved that an open footpath had existed on the ground

as

in question for years.

Bell,

J.,

dissented,

and

said

:

—The

evidence

is

not
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any footpath across the ground
which the excavation was
made by the defendant. If no such footpath existed, the
plaintiffs had no right to use the ground, and no claim
for the damages sustained by them in consequence of the
accident.
My opinion that there was no footpath in the
place indicated is supported by the plan first submitted to
the Court, but in the one which was subsequently obtained
from Port Elizabeth, three dotted lines were found I can
find no reference to shew what these lines indicate. It may

conclusive as to there being

in question near to the spot at

i864.
!,

'

2?!

''— *"
pltlrson!"

Patersonf'

;

be that a footpath existed but there is no evidence to prove
The fact that the presiding judge visited the spot and
it.
The
satisfied himself is not evidence in a Superior Court.
Court of Appeal can not in fact look at it.

Appeal dismissed with

costs.

rAppellant's Attorneys, Faibbhidge & Abdebhe. "1
& H. Reid & Nefhew. J
1_ Respondent's Attorneys, J.

Heathekshaw

vs.

Heathekshaw.

—Adultery—Adultery

of plaintiff subsequent
of summons.

Divorce

In an

action

to

issue

hy the Misband against his wife for
ground of adultery, it appeared that he

hroioglit

divorce on the

had himself

been gidlty of adultery subsequent to the comHeld, that he could not
Tnencement of the proceedings.

obtain a decree of divorce.

Action for divorce brought by the husband on the ground
jgg^.
of alleged adultery on the part of the wife.
'^^J 29!
Defendant had pleaded the general issue.
Heath^aww.
Heatliershaw.

Watermeyer,

for plaintifl;

Wet, for defendant, proposed to call evidence of the
husband's cruelty and adultery.
Watermeyer objected. If such a defence was to be set up

Be

dates and places must be distinctly specified.

The Court
Postea

(May

ordered defendant to amend her plea.
29th).

D

2

:

,

36
>on

Watermeyer argued that the plea alleged adwltgry

1864.

the part of the husband

^,?^29;

Commencement

HeatherSawus.
Heatherehaw.

at a ';time

,

subsequent;

the

to,

of these proceedings; larid' \yas therefore

defence to this action.

;.;,;:

r.

The Coubt (Bell and

ijio

.,,

,

i

Cloe'BE; JJi) found the adultery

and dismissed: the

of husband (the plaintiff) proved,

—

case,:

Clcetb, J., said
Our law clearly lays ;down, ,that,;the
party complaining should' not only be pure at; the time
the action is commenced, but rduring the whole, course of
:

i

i

the proceedings.
rPlaintifl's AttorBey,

-

FaieBridge

De MaEEILLAC

;'

.'.:,

,(,,,,,,

"i

/

.

,

,(

'

E. J. IPoVsJe.

|_Defendant's Attorneys,

Contract

:.,

'

"1

&

BEOTHfiES

'ts.

.

'

A^rdekne. J

,
:

,

.

,

,

i
.

,

n

r

,

;

VAN DEE ByL AND

—Damages— Claim in reconvention—

Co.

Costs.

Plaintiffs deUvered

ti&Hhin tobacco to defendants under an
agreement that .defendants should retain the jiroceeds of
4000 Tbs., in order to satisfy a certain cclsli hdldrcce'then, dice
ly plaintiffs; defendants agreed to pass piromissory notes

for the proceeds

..

,,

,

of.tfi^,, r&piaiftidcr of tl}e,.tolacco wheri sold,
Thereafter plaintiffs requested defendants to pay_ to pne
of
their creditors the proceeds of certain
of the tobacco in excess

of the 4000^&s., SQld hy thedeferidants.-^ Defendants refused

and claimed

the right to retain the ivhole of the pi^pceeds
against other debts due by plaintiffs : it was proved that
the parties hadbee-fi, accustomed to deal at six
months'
credit.
The- plaintiffs sued defendants for damages and

defendants alaimed in reconvention for the- balance
of
The Court gave jndgnient for the plaintiffs
in convention for daviages, and for 'the defendants in;

moneys due.

,

re-

convention.

Ant
.>

-^«*^<^^ for *lie

'

2.

^4-

'

thereof,

and

delivery of certain tobacco or the proceeds

for dainages.

,

in this case were produce dealers at Oudtshoorn
'^^^ declaration alleged that they had been in the
vrderB;i'&
habit
Co.,
of purchasing goods from defendants
at six months'
De .^riiiac

^'laintiffs

.

37
credit,

payment being made generally

Recently, and while

in promissory notes.

were owing defendants a
(plaintiffs") forwarded to defendants quantities
of tobacco amounting in the whole to about 10,534 lbs., the
dates of forwardingbeing December 16th,1863,Januaryl8th,
and February 1st, 1864. Before plaintiffs delivered the
tobacco, they agreed that the proceeds of 4000 lbs. should
be placed to their credit with defendants, being more than
sufficient to pay the amount then due. Defendants were to
plaintifi's

balance, they

give their notes for the balance of the proceeds of the
plaintiffs

sent an order to defendants to

in Cape Town
pay to Messrs

Searight

&

but defendants

10,000

Having occasion

lbs.

for

some funds

Co. the proceeds of 3300 lbs.

any

refused to deliver up

;

of the tobacco or the proceeds,

until all liabilities, whether due or not due, were paid.
Plaintiffs alleged that

when

the

summons was

were only owing defendants £174

issued, they

and the 4000

6s. 6c?.,

lbs.

of tobacco was amply sufficient to cover that amount.
They prayed for the delivery of 6534 lbs. of tobacco, or

the proceeds thereof, and for damages.
Defendants pleaded first the general issue, and fui^ther
a special plea stating that in January 1864, plaintiffs ba4
not sent the quantity of tobacco agreed upon; an(i tjiat
plaintiffs

were owing to defendants £661

not £174

6s. 6d.,

19s.

as stated in the declaration

;

,l,Q(;?.,;;an,d

and that they

were entitled to retain the tobacco, or the proceeds
until their account

was

settled.

There was a claim in reconvention
14s.

3cZ.,

.,,

,

plaintiffs.

Cole, for defendants.

,,

,

for thsisuin of, 5^4,8^

balance of account.

Denyssen, for

thereof,
,,

,

;

,i;.

;

i

1

..

1

1

1

ii

,

,

,

u

i

;

,/

mi',
,

.

,

i

i

:

i

For plaintiffs, Ernst de Marrillac was calle,d apd sta,ted,:T-^
We have dealt with defendants for six yearaiOp.a;,b^sis;,qf
In January last J agreed with Mr.iYaft
six months' credit.
lbs. of tobacco, the proceeds of
deliver
10,000
to
der Byl
credit,! and be to give u^ no^es
our
to
placed
be
lbs.
to
4000
tobacco would fetch about
The
lbs.
6000
of
balance
the
for
to pay Searight \^, Co.
,them
order
on
gave-an
lb.
I
per
Is.
the proceeds of 8300 lbs.. They refuged; to accept, w4."V)an
der Byl told me I was owing him money and he should
keep the tobaceiQ, till I paid.! iIito](di him be could p()t\do
,

,

.

i864.
>.

—

"

*
'

De Manillao
Brothers m.
^
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—
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had bought on six months' credit. He denied that
had bought at six months' credit, and demanded payment

this as I

1864.

^"f'

l

IL-''-

BrothSs vs.
Van da^Byi

I

of the £600.

Corroborative evidence was given.
j,^^ ^-^^ defence

:

M. Van der Byl stated:

S.

—On

January 21st Ernst

de Marrillac agreed to deliver 10,000 lbs. of tobacco.

At

the

same time he bought goods to the value of £228. I would
not have given him credit unless he had promised the
10,000 lbs. of tobacco. When the draft was presented I said
I would accept it if Marrillac sent the quantity of tobacco
he promised.
Other evidence was given as to the amount of tobacco
received, and the loss in weight of the tobacco by storage.
Bell,
said

:

J.

(after reciting

the pleadings and evidence),

— I hold that plaintiffs have proved an agreement that

defendants should, out of 10,000

lbs.

of tobacco or thereabouts

4000

lbs. to pay the cash
balance then due, and should pass their promissory notes
for the remainder when sold.
I consider that under this

to be delivered to them, retain

agreement plaintiffs delivered 8648 lbs. that defendants
were not justified in refusing to undertake to pay the
proceeds of 3200 lbs. to Searight & Co., when that quantity
should be sold, and that was the only request made to them.
Plaintiffs have suffered damage by the refusal, and defendants were not justified in demanding payment of their
;

account in cash in face of their previous transactions with
months' credit ; nor were they justified in
keeping the tobacco to protect the balances not then due to
them. Plaintiffs must have judgment for £50 damages and
plaintiffs at six

With regard to the claim in reconvention, the Court
cannot decide on the amount due to defendants until they
have rendered full account sales to plaintiffs of all tobacco
received and sold on their account.

costs.

Cloete,

J.,

concurred.

Judgment in convention

for £50 and costs.
Claim in reconvention to stand over for further evidence.

Posted (August 11th) after further evidence.

—

39

—

Bell, J., said
By their claim in reconvention defendants
ask judgment for the sum of £483 14s. Sd., as a balance of
account. With the view of ascertaining what was the true
balance, we desired an account to be furnished of all the
tobacco received from plaintiffs by defendants and disposed
of by defendants. (His Lordship went into the accounts
and found a balance of £313 Os. 3d due to defendants.)
:

Judgment

in reconvention for i6313 Os. Sd. without costs.

rPlaintiffs' Attorney, R. J.

Powrie.

1

& Watermeyer.

LDefendantB' Attorneys, Hofmeyb, Teedgold,

KoTz:6

vs.

J

Murray, in his capacity as Moderator
Dutch Reformed Church.

—
—

of the

Dutch Beformed Church Ord. 7 of 1843 Synodical
Commission Presbytery Suspension of Minister

—

Heidelberg Catechism,
Plaintiff

was a minister of

—

—Jurisdiction.

the

Didch Reformed Church

;

during a sitting of the Synod at luhich the Heidelberg
Catechism was referred to, the plaintiff stated his opinion
that the Catechism wcos in error in its answer to a certain
Whereupon the majority of the members called
article.

upon him

retract,

to

which he refused

do.

to

At a

subsequent meeting of the Synod, a resolution was passed
suspending him from the ministry, and depriving him.

of his stipend.
sentence

upon

competent

to

He

the

brought the action

grounds

:

1st,

to set

that the

aside this

Synod was not

try his case in the first instance, but that the

Presbytery should decide, with an appeal

to

the

Synod;

2nd, that there was no proper trial before the Synod;
Srd, that the words used by him at the Synod were

warranted by the Standards of Doctrine of the CMirch.
The defendant excepted to the third ground, alleging that
The Court had no jurisdiction, but claimed in reconvention that The Court should confirm the sentence of
suspension

and

deprivation.

Held {per Bell and Watermeyer, JJ.), That the sentence
must be set aside on the second ground, inasmuch as
plaintiff was never cited befm-e the Synod, and no trial
took place.

i864.
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—
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Whenever any rule or

{Per Cloete, J.)
the

Synod

affcctincj the

civil

validity of such rule or decree
eompetent Civil Court.

That
That

this case

the

rights

may

decree is issued ly

of any person, the
determined ly a

he

should have been first tried hy the Presbytery.

Synod in order

in the form of

its

to

justify

its acts,

must shoiv that both
upon the merits

proceedings, as well as

of the original complaint, the person complaining has

had

substanticd justice according to general legal principles.

That in

this

according

case
to

neither

according

to

the procedure,

nor

had

the plaintiff

entitled to

judgment in

general principles of jiostice,

been legcdly decdt ivith.

(Per Curiam)
convention,
1861.

*^!f 26!
'.',

^l'.

sept_2.

'Murray.'

that the plaintiff

and

was

that the claim in reconvention be dismissed,

Action to set aside a sentence of the Dutch Reformed
Church, suspending plaintiff from his ministry.
The declaration set forth that defend ant was the Moderator
^^ ^j^g Dutch Reformed Church, and plaintiff was a minister

and as such a member of the Synod.
That the Church was governed by Ord. 7 of 1843, and the
rules passed by the Synod in accordance with the provisions
of that Ordinance.
That on November 19, 1862, during the
sitting of the Synod in Cape Town, the question of the expediency of preaching sermons in defence of the " Heidelberg
Catechism " was raised, the said Catechism being admitted
to be one of the standards of the Dutch Reformed Church.
That in the course of the discussion which ensued, plaintiff
commented on a certain paragraph of the said Catechism
in language which he considered to be just and warranted
by the said Catechism. That the language used by him
was objected to by certain members of the Synod, and a
resolution was passed calling on him to retract the words
used.
That plaintiff professed his inability to retract.
That the proceedings were then adjourned. That at a
subsequent meeting on October 21st, 1863, a resolution was
passed, suspending plaintiff from his ministry till the next
meeting of the Synodical Commission, and declaring that
unless he should by that time have sent in a full retractation, he should be deprived of his status as a minister of the
of the Said Church,

41

Dutch Eeformed Church. That no meeting of the Synodical
Commission had yet been held. That plaintiff considered
this sentence illegal on the following grounds
1. Because
the said Synod was not competent to try a minister, as a
Court of First Instance, but was merely a Court of Appeal
from the Presbytery to which the minister belongs. 2. If
the Synod were competent to try and sentence, their proceedings in this case were not in accordance with the rules
:

—

3. Even if the
Synod were competent to try the case and had fallen into
no irregularity, yet the sentence was illegal and unjust,
inasmuch as the words used by plaintiff were warranted by
a true construction of the said Catechism, by other standards
of the Dutch Eeformed Church and by the Word of God.
That plaintiff was by this sentence of the Synod injured in
his good fame and in his means of livelihood, and he prayed

of the Church, or with substantial justice.

that the sentence might be reversed.

Defendant excepted to the competency of the Court to
by plaintiff were warranted.
And to the first, and second ground of plaintiffs claim, and
(in case the Court overruled the exception) to the third
And for a claim
ground he pleaded the general issue.
in reconvention defendant set forth that sentence of
suspension and subsequent sentence of deprivation were
lawfully passed on plaintiff, and prayed the Court to
confirm such sentences, and to declare that plaintiff was
bound to submit to and abide by the sentences of the Synod.
decide whether the words used

The replication was general.
The declaration was dated February, 1864. The Synodical
Commission sat in April, and the plea which alleged the
sentence of deprivation was dated subsequent to April.
PoHer, A.G. (with him, Benyssen),
Defendant in person.

since

—

The declaration alleges' the sentence of susand that the Synodical Commission has not sat

Bell, J.:
pension,

for plaintiff.

.

Is the record complete ?

—

was complete in February, when the
declaration was filed. The Commission sat in April. If we
Porter, A.G.

get- rid of this

tion falls with

:

It

suspensory sentence, the sentence of deprivait.

ise*.,

'^"f' If.
;;

to.

septus.

Mu«ay.'

:
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Bell,

J.

—The

:

II'.

Commission did

3o!

the declaration

claim in reconvention alleges that the

sit,

and passed sentence.

Why not amend

?

Sept. 2.

Kotzers.
Murray.

/jt
^

to
then agreed
°

-j^ras

the declaration on that

amend

point.)

—There

The declaration
another point.
used certain language which was
objected to, and that he was warranted in using that
language. But the words used are not given. The declaration asks the Court to declare on no given case.
Bell,

J.

:

is

alleges that the plaintiff

—

Cloete, J.
We must have these words to know whether
we can take the slightest notice of them, therefore they
must be on the record.
:

Porter,
evidence.
record.

stated

—The

A.G.
There
:

But if
them in

we have been

words used are more properly
no reason that they should be on the
they were necessary, the defendant has
is

his claim in reconvention.

have used certain words."

We

only say

They answer, "You
The words must come from the

deprived of

office.

other side.

—

Bell, J.
I think the words must be given.
If defendant does not object, I think the declaration should
be amended.
:

I have another objection to this declaration.
To give
the Court jurisdiction, there must be a statement as to the
temporal rights plaintiff enjoyed.

Porter, A.G.
plaintiff

had

—At

the time the declaration

was drawn

lost nothing.

Eventually the various amendments were made in the
declaration.

The evidence showed that plaintiff was minister of Darling
that in the Synod of 1862,

in the Presbytery of Tulbagh

;

in discussing the advisability of preaching in support of the

—

Heidelberg Catechism, plaintiff used the following words
upon the answer to the sixtieth question,
I should be placed in a difficulty.
.
The answer is .
that every man, whether before or after conversion, still is
"If I were to preach

.

.

.

.

"

43
at

all times inclined to all evil.
Now this would not be
true even of a heathen, if he were not a devil, and much less
so is it true of a Christian man. . Therefore, if I were called
on to preach upon this answer to the sixtieth question, I

should, no matter where it was, use the language which
according to the Minister of Pietermaritzburg was used by
a clergj^man in Holland, and say, Here, I think, the Cate'

chism

is

in error.'

The evidence further showed

the suspension

quent deprivation of plaintiff, the

and subse-

loss of his salary

from the

Church and of the Government grant.
Forter, A.G. (with him Denyssen) for plaintiff:— The three
Church Courts in their order are the Consistory, Presbytery
and Synod or General Assembly. It is admitted that
Darling is in one of the Presbyteries, of which the Synod
Before the Ord. 7 of 1843, appeals from Inferior
Courts were dealt with by the Rules and Regulations of
consists.

Government in the last
183-187 deal
with the trial of miaisters for offences against doctrine and
morals, and it is provided that the Synod should try such
ministers but in 1847, an alteration was made, and the
Synod passed to the Presbytery its power of trying ministers
in the first instance. Assuming that plaintiff did say something which was false doctrine, the proper course was not to
demand a retractation a trial should have been held, and
there should have been an Act of accusation as required.
As to the first ground relied on by plaintiff; that the
Synod was not a competent Court for the purpose. The
Presbytery of Tulbagh should have first tried plaintiff.
The allegation in the sentence of the Synod is, that the
Synod did not at once proceed under Arts. 7 and 187. As
to Art. 187, the meaning cannot be that the Synod can take
notice of the doctrine of a minister. If a peer of England
should utter words of high treason in the House of Lords,
1824, there being an appeal to the

Under the Ord. 7

instance.

of 1843, Arts.

:

;

they could not, without legal form, have sentenced him.
the second ground if the Court be competent, yet they
did not go properly to work. See Stat. 13 Eliz. c. 12, § 2.
Heath v. Burder (15 Moo., P. C, p. 1) Long v. Bishop of
Cape Town (1 Moo., P.C. N.S., p. 496).
Plaintiff was not even heard in his own defence as to the
third ground, that the words were not improper ; I admit

As to

;

;

wu.
'*'!f'

;,'

It
to.

^~^'
^mky'l

:
;
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^^^Kotze vs.
Murray.

that this Court cannot enquire whether the doctrine be true
But the duty is cast upon the Court to enquire

or false.

whether the persons claiming in Court adhere or do not adhere
Dutch Reformed Church. See Arts.
60, 64, and 8 of the Heidelberg Catechism and § 7 of the

to the docrines of the

;

Belgic Confession, as revised by the Synod of Dort.
Defendant in person :—As to first ground of plaintiff's

Church Laws of Holland, by Massman, 1861
(Nieuwe Kerkelyke Regeleerden) Van der Tuk's Church
Articles, and Rooyard's Ecclesiastical Jurisprudence. Under
the law of 1824, a member of the Consistory had to be tried
by the Presbytery, and a member of the Presbytery, by the
Synod. But Arts. 184, 188 compared with Art 7, clearly
give to the Synod the right to try cases in the first instance.
If the case had been sent to the Presbytery, it would have
declined to act.
See Art. 18 of the Articles of the United
Presbyterian Church of Scotland, p. 61. As to the second
ground there is no article referring to the matter there
is no authority that a formal accusation must be made.
claim, see

;

;

;

have been cited as a criminal before the
have no certain course of procedure but plaintiff
knew what the accusation was. See Art. 114 of Regulations
The Report of November 22nd,
of Presbyterian Church.
Plaintiff could not

We

Bar.

1862,

is

;

Plaintiff claimed the right to say

the accusation.

The words were taken down,
admitted that they were correctly taken down and
they themselves are the " accusation" no farther " accusation " was necessary.
See Art. 63 of Church Laws. The
Synod of Dort examined into this very system see a
pamphlet called Leer der Herhoven KerJc, 3rd ed., pp. 1-20
see also Acts of Synod, 1837, p. 140. As far as the formality
of the proceedings are concerned, plaintiff never protested
he admitted at every step that the previous steps were good
the plaintiff therefore has waived any informality.
As to the 3rd ground, the Church is a voluntary association; there is no appeal on spiritual grounds see judgment
that the Catechism was wrong.

and

it is

;

;

;

:

:

Wtlde, C.J., and Musgrave, J., in Weeber v. Van der
Spuy (2 Searle, 40). And judgment of Hodges, C.J., in
Long V. Bishop of Cape Town* and the Cardross Case.

of

This voluntary association
•

4

is

confirmed in

Searle, p. 162.

its liberties,

.

45
the existencft of th? Or,dinan(;e. If the General Assembly
highest Court, ho,w caji it be declared that this is a
The question is not,
Qou^t of Appeal,;On the merits?

by(

i864.

is,, the

!f' 26!

whether we ape the Reforpaed Churchi,,fpr we are admitted
to, be. The Ordinance was enacted for the purpose of freeing
the Qhurch from the Civil Magistra.cy. How can this Court
b^ competent to decide an a question as to the measure of
liberty to be allowefi
do,ctrine

;

contract

Plaintifif's

?

and, .the breach

In .signing the Act of Subscription,

(Jpctrine.

Porter, in reply

:— As

whether the Synod

to

plaintiff

Word

deplared that the Catechism agrepd with the
,

to maintain

is

the i;ion-ma,intenanee of this

is

is

of God.

a Coui't of

First Instance for the trial of & minister for false d,octrine,
th^ change of j^egulations in 1847 is important see § 7:,

was under the

would
Court in his, ifirst prayer see Arts. 155, 193-196
f(.nfi 187, and .section § 6, 7.
,,,
.AstOjthe ^eeon4 point, there, weis no trial at all; the disse^ Art. 164<, " Judgment
(jretion ofja judge is ne,cessary
1^'the trial

hpiqvit of

rules of 1847, the plaintiff
:

,

•

,.

.

:

,fl^

Synod:-';:;

.,,„

;;

,,

,"

,';',,,

:;,

;,
_

j^^'to the\,^liird ground,. thftdefeixdant raises the

by making

Synod

the only; judge of ^ts
a Rational Synod
admit
that
;,Wp,<^ld,
defendant
^ff^rifia,rds.
Rationalism
orthodoxy,
is
and deprive
determine
that
might

above

i^ts,

orthodox

owi^ standards,

jininisters

if;,

without appeal to this Court

?

,

divinity students

Could

who had

the Synod
attended the lectures of Professor Schpltz should be
deposed ? The cessation of connection with, the Government
did not withdraw from the Cpurt the power of enquiry into
the contract. Ord. 7, 1843, contains the contract on which
resolve thp,t

all

,

the ministers pf the Dutch Reformed Church hold their
preterments.
Defendant va,r&^\y, on the claim, in reconvention, referred
,

,

,

,

'

to

§[

that)

7,

and Art.

we

The claim

187, 188.

of the plaintiff is not

are not the R,eformed Church.

The judgment

of

the Synod was that plaintiff had broken his vows.

>
^

Gu'r,

adv. yult.,

,

^

J^osiea (Sept. 2nd).

''Bell,

J.,

delivering judgment, said

:— By

Art. 34 (2), of

,

Sept.

27.
30.
2.

Kotze vs.
'Murray
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"
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^^Moiray.'

the Church Eegulations, one of the questions to be put by
the Prseses of Presbytery to the delegates from each Consistory is as follows
Are stated sermons at least once a
:

?
In the Synod of 1862
upon petitions as to a more
In the
stringent system of preaching upon the Catechism.

month
&

delivered on the Catechism

discussion

was raised

(His
course of the discussion the plaintiff used the words.
Lordship here read the words as quoted in the amended

After some further discussion the following
carried: "The meeting demands of the
minister of Darling that he retract his words."
This
declaration.)

was

resolution

plaintiff refused to do.

(His Lordship proceeded to review

the further proceedings of the Synod, which resulted in the

appointment of a Committee to advise as to the decision to
be given.) The report of the Committee contained this
"

Your Committee is of opinion that the minister
of Darling forces an absurd sense on the words in question
(at all times inclined to all evil), as if that inclination
passage

:

manifested itself at
powerfully,

all times, and in all respects equally
by which he has arrived at the assertion, that

the Catechism contradicts itself and the Bible."
(These
words " and the Bible " are an addition by the Committee

be found in the statement of plaintiff.)
therefore considers, by the said declaration, the expressions used by him are not justified, and that
as they stand there they remain a denial of the doctrine of
man's total corruption, and a bold attack on the Confessions
of our Church; whereupon your Committee again urges
that the Synod demand of the minister of Darling a
not

itself,

"

to

Your Committee

complete and open retractation." At a later meeting of
the Synod plaintiff read and handed in a document to the
effect that he could not retract the expressions
used by
him that he still held the Catechism to be in contradiction
of itself; that the Committee, by its report which had
been
adopted by the Synod, had declared that the words of the
Catechism may not be interpreted in the strict literal
sense that he acknowledged that the words as interpreted
;

;

by the Synod were not

at variance with the answers to
questions 64, 89, 90, 114; and after discussing the meaninoof the words he contended that the question had
become a

purely grammatical one.
the minutes of the

This document was filed with
Synod.
After the reading of this
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document a retractation was drawn up, and

plaintiff

was

asked to sign it. But, after reading this document, I am
at a loss to see what occasion there was for this proposed

am

ise*.
^"If'
",

m.
so.

why

^f^^-

to sign it, for it is but a doctrinal
explanation coinciding with his own explanation, so far as
it applied to doctrine, and left his discussion as to interpre-

u^Hyl

and

retractation;

I

also at a loss to understand

plaintiff declined

meaning of words, untouched. The Synod then
adjourned till October, 1863, the matter standing over
meanwhile. Then after again hearing what the plaintiff
had to say in support of his view, the Synod passed the
resolution of suspension.
A copy of the sentence was
subsequently given to plaintiff. The sentence, after setting
forth the words used by plaintiff, and alleging that several
opportunities had been given him to retract, but had been
rejected by him, and every means used to bring him to a
conviction of his error, went on to say that the Synod
would not give the plaintiff a trial in the way in which it
would do so if a complaint had been lodged against him,
inasmuch as he had offended, in presence of the Synod,
against one of the professions of the Church, and had
thereby rendered himself guilty of contempt of the highest
Church authority, so that the Synod could lodge a complaint against him nowhere but with itself, which would be
an absurdity that the Synod adjudges the plaintiff guilty
of having faithlessly violated his obligation, entered into
at his legitimation, as a minister of the Dutch Reformed
Church, by which he declared that he looked upon the
doctrine contained in the formulary of unity of the Reformed
tation or

;

Church, as being in accordance with God's Word, and
promised diligently to teach and maintain the same. Then
follows the sentence as stated in the declaration. Notwithstanding the statement in the sentence that the Synod had
tried to bring plaintiff to the conviction of his error, the
only attempt of this kind made was to propose a commission of conference

;

and when this was declined by
the Synod was opposed; and

plaintiff, all discussion in

while plaintiff was, on several occasions, invited to explain
with what object I know not, the Synod never

himself,

ventured to explain or declare
allow others to do

plaintiff, or to

itself,

so.

or to argue with

(His Lordship then

alluded to the proceedings of the Synodical Commission,

j

]
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which deposed plaintiff, thus, concluding a history of the
I will now consider the grounds
matter, and continued :)
on which plaintiff claims that this sentence may be set
The first of these grounds is,
aside and declared invalid.
that the Syuod is not competent to try a minister as a
Courtof First Instance, but is merely a Court'of Appeal from
the Presbytery therefore, if the words complained of were
capable of sustaining a criminal charge, that charge ought
(After
to have been made before plaintiff's Presbytery.
referring to the regulations of the Church in reference to
;

this point, his Lordship continued :)
The present case is
not that of a charge either brought on " the information of
a member of Synod or by special indictment," in respect
either of the "performance of duty, the doctrine, or the

conduct of a minister."

a charge brought
not in regard to " the
performance of duty, the doctrine, or the conduct" of
plaintiff as a minister, but in regard of words uttered by
plaintiff as a member of the Synod, and in the presence and
hearing of the Synod itself. I am of opinion, therefore,
against plaintiff by the

that plaintiff

It is that of

Synod

itself,

on his first ground of action.
If the
were capable of sustaining a charge
against him, that charge might competently have been
brought before the Synod itself under the words allowed to
remain in Art. 183, altered in its numbering to 187, which
are that the assembly shall have the immediate management of " cases in which are concerned the members of the
General Assembly as such."
The second ground upon
which plaintiff rests his action is, that, if the Synod were
competent to try him, it did not proceed according to the
laws of the Church, or according to the laws of justice
fails

words used by

plaintiff

necessary to be observed by all tribunals, inasmuch as there
was not before it, nor was there served upon plaintiff, any
libel

or act of

accusation setting forth the charge, or
the words spoken by plaintiff contradicted
doctrine of the Church.
It is suflScient to read the

specifying

any

how

terms of the sentence passed by the Synod upon plaintiff,
it did upon the proceedings from which I
have'
quoted extracts, to feel satisfied that plaintiff must succeed

following as

upon

this ground.
The guilt of plaintiff being assumed, the
circumstance of the offence having been committed
in
presence of the Synod was assigned as a reason
for not

—
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having given

plaintiff a trial, as the Synod would have
a complaint had been lodged against him,
because the Synod could lodge a complaint against him

done,

"if

nowhere but with itself, which would be an absurdity." It
was thus in so many words admitted that plaintiff had not
had a trial, and the reason assigned for this contained bad
law, and surely as bad logic for so far from being absurd,
if a complaint had been lodged with the Synod by its
proper officer, setting forth the words complained of
stating how and in the course of what proceedings they had
been used and showing how and in what respect they
offended against the doctrine of the Church, plaintiff would
then have had the advantage of these particulars fixed upon
the record, and knowing exactly what he had to answer,
and thereby of framing his answers accordingly, and the
Synod would have had the advantage of having before it
the exact issue it had to try and moreover an opportunity
would have been afforded both to accuser and accused to
support their positions by arguments and authorities from
the books of theology whereas what was done was to
assume guilt in the use of the words complained of, and to
;

—

;

—

not for explanation, but for retractation. I do not
overlook what passed at the meeting on October 20, 1863,
after the Synod had been purged of the unqualified
members. If the same moderation of conduct had been
shown at the outset as was exhibited at this meeting,
probably the Court would never have heard of this case.
But that came too late. Plaintiff had now apparently
become confident of the effect on the votes, of the expurgation of the members; and possibly the assent of the
meeting to the reasonable form of explanation proposed by
call,

the Scriba may have had its origin in a slight diffidence as
how the votes might now be. But at all events nothing
which passed at that meeting could supersede plaintiff's
right to have a libel and act of accusation. That a party

have a formal trial is so trite in the
an argument against it there cannot arise.
It is only the inexperience of a Church Court in such
matters that can account for its having so far mistaken its
way as to think a trial unnecessary under any circumFortunately, there is authority for shewing that a
stances.
trial was necessary even under the circumstances whicli
accused

is

entitled to

Civil Courts, that

You

V.

E
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appeared to the Synod to render such a course absurd.
(Bowerbank vs. The Bishop of Jamaica, 2 Moore, P. C. C. 449.)
In that case, so sacred did the Privy Council hold the
principle that no offender could be punished without
having previously had the charge made against him
exhibited specifically in a libel of accusation, that it would
not even look at the merits of the complaint. I am of
opinion, therefore, that upon the ground of there not having
been any libel or act of accusation served upon plaintiff
entitled to have that sentence
Against the third ground of
plaintiff's claim defendant excepted to the competency of
this Court to try the question, and at the same time he
pleaded a claim in reconvention. He explained his claim
in reconvention as amounting to a prayer, that this Court
would at once give its sanction to the sentence of the
Synod, and lend its authority to enforce obedience to it,
without going into the merits of the sentence. The view I
take of this part of the case will make it unnecessary for
me to go into any question either of doctrine or discipline.
" Tribunals of voluntary Church associations are not
in any sense Courts, they have no power of their own to
enforce their sentences they must apply for that purpose
to the Courts established by law, and such Courts will give

before his sentence, he

is

declared to be invalid.

;

effect to their decisions, as

they give

effect to the decisions

whose jurisdiction rests entirely upon the
agreement of the parties " (judgment of the Privy Council in
Long vs. The Bishop of Cape Town, 1 Moore, P. C, N.S. 496).
When asked to give effect to awards of arbitrators, the
Civil Courts always first enquire whether the matter is
within the agreement of reference, and also whether the
proceedings have been according to law, in regard to the
mode in which the matter has been brought before the
of arbitrators,

arbitrators, the notice to the parties,

examination of wit-

and the hearing of parties before the arbitrators.
If in any one of these respects the principles of
justice
which the Civil Courts have recognised as necessary to
be
observed in disputes between litigants have been
disnesses,

regarded, the Court refuses to lend its authority
to the
award of the arbitrators, and leaves the parties to
their
ordinary remedies by course of law. Applying
this trite
prmciple, it follows as a necessary consequence
that the
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Court cannot accede to defendant's prayer in reconvention,

and lend

authority to enforce that sentence. This is
sufficient to dispose of the claim in reconvention without
its

going into the other question indicated, viz., whether the
matter belonged properly to the jurisdiction of the Church

The

Courts.

plaintiff asks the

Court to declare his right
to use the words complained of, without being subjected to
the proceeding which has been adopted against him. It
will be remembered that the words were used by him in the
course of a discussion raised by another member of the
Synod. The Synod has a twofold capacity; it sits as a
deliberative body, and occasionally, when the need arises,
as a Court of Appeal from the lower Church Courts. The
discussion

was

.

raised before it in its deliberative capacity,

though the majority turned the proceedings into a judicial
enquirj\ Plaintiff was at the meeting not in the discharge
of any duty to be performed by him in his individual
capacity as minister of Darling, but as one of the representatives of the Presbytery of Tulbagh, which embraces other
churches

besides

that

Darling.

of

representative of the church of

representative to take part in

all

He was

there

as

and as such
discussions which might
Darling,

be raised before the Synod. It was, in my opinion, not
only his right, but his duty to take part in these discussions, to express himself according to his own inward
convictions.
If the expressions used by him were offensive
to the religious feelings of the Synod, or of any part of its
members, it would have been their right as well as duty

combat his expressions by delivering their opinions
upon the subject, by way either of disapprobation or of
censure and if the course of the discussion should have
rendered that necessary, to have moved the Synod to a
vote upon the subject either of disapprobation or of censure,
and even to a vote declaring that the language should not
be used in future, and that the plaintiff or any other
member doing so for the future would be liable to
suspension and deprivation but I apprehend that in no
deliberate body is it the right of the entire body, or any
of its members, to demand from a member retractation of
expressions used by him in the course of debate, unless the
expressions are so offensive to the general body as in fact to
amount to an obstruction of deliberation, or unless these
E 2
to

;

;
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expressions are used in direct infraction of a previous esisting specific rule forbidding their use but no such rule was
even hinted at here. To demand a retractation was to
;

attempt to deprive plaintiff of his freedom of debate; if
that could be done against plaintiff by a majority of the
body, it could equally have been done against every
member of the minority and if that could have been done,
;

Synod

there would have been an end to the

as a delibera-

—

tive body
it would only have remained for the majority,
like the Lords of the Articles in the old Parliament of
Scotland, to make up their minds as to what should be
their will, and then to go through the useless formality of
recording the votes. I am, therefore, of opinion that the
majority of the Synod was not entitled to pursue the
course they adopted against plaintiff in respect of the words

used by him in debate.

Very possibly the

plaintiff's act of

subscription at his ordination might bear the construction

which defendant contends

for;

it

may

be that

by

it

plaintiff declared his belief in the doctrines contained in

the Confession and Catechism, and promised to maintain

them

as contended

by defendant, and may not rather have

declared his belief in the agreement of these documents,

and points of doctrine with the Word of God,
and promised to maintain the doctrines of such agreement
either of which readings the act of subscription may be
susceptible of though I confess I am inclined to the lattdr
as the more correct reading; and it may be, as has been
assumed by the majority of the Synod, that by binding
their articles

—

—

himself to submit to the decisions of the authorised Courts
of the Church, if he be found to have acted against any
part of this declaration and promise, he has precluded
himself from resorting to the
necessary, however, for

me

Civil

Courts.

to consider these

It

is

not

questions,

because I find that in explicating the jurisdiction assumed
by the Synod whether rightly or wrongly I shall

—

to itself

—

had not proceeded according to those
principles justice required of every religious judicature, on

not at present say

it

which

I have already remarked.
In conclusion, I am of
opinion that plaintiff is entitled to have the sentence of
the Synod declared to be void, and to have it set aside,

and that defendant's claim in reconvention must be
allowed.

dis-

;

Cloete, J. (after going through the history of the case
and reading the pleadings) said :—The grounds taken by
defendant in his exception and claim in reconvention are,
to my mind, by far the most important to be considered in
this case

;

as

it is

clear that if

we have no

jurisdiction in

this matter any further discussion on any other points of
the case would be perfectly nugatory and irrelevant. Defendant maintains that in this case, involving a question
of clerical doctrine, and in which the Synod has expressed
its deliberate judicial opinion,

or

power

we have no

further authority

to discuss such a matter; that the

Synod has,
upon a
question of doctrine or discipline of any of its members
that they have the power to proceed by censure, suspension
or deposition, and that having judicially found one of their
ministers falling under any of these penalties, according to
under Ord. 7 of 1843, the

sole

power

to determine

the nature or extent of his offence, they only require to
come before the Civil Court to give execution to their
finding, if the offender disregards their decree.

Now

it is

an undeniable proposition that this Court possesses under
its Charter all such power and authority as the Supreme
Court of Holland, and as the former Court of Justice
possessed when it was superseded in 1828 by the present
Court. In Holland, from the date of the Reformation, all
clerical bodies and institutions were entirely abolished, all
ecclesiastical bodies (as exercising judicial functions) were
done away with, and the Civil Courts were declared to have
sole jurisdiction

over

all religious

the Dutch Reformed Church,

bodies or ministers of

who

would, however, remain
liable to a Church discipline (tucht) in the event of immoral
conduct or open scandal (Van Leeuwen, Bom. Dutch Laiv,
Bk. 1, cap. 11, § 5). Except moreover in the province of

Dictum of Lib. 1, Tit. 1,
The members of the Church have the privilege
upon being in the first instance tried by the civil

Friesland, where, according to the
Defin.

1,

to insist

"

(His Lordship read also from the Church
Ordinance of 1591, 34th and following regulations, and
continued :) Thus by the fundamental principles of Church
government in Holland the sanction of the civil authority

power."

was absolutely necessary to give validity to the decrees of
the Synod. But defendant has relied on our own Ord. 7
of 1843, by which he maintains that power to punish

1864.
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Synod in its
this Colony
of
Church
The Dutch Reformed
fullest extent.
or less
more
Synods
periodical
had from the year 1824 held
Synods
These
Holland.
in
in conformity with the Church
were held with the sanction of the Government, and two
erring ministers has been conferred on the

Government

ofScers

attended.

ofacers led to complaints

;

and

The

of

presence

finally the

these

Ordinance of

all the leading
Certain leading principles of
in a certain section and in a

1843 was passed, with the concurrence of
ministers of that Church.

that Church were laid down
schedule attached thereto, a

;

were
enacted which the Synod might at all times change and
modify, " provided that none of these should be repugnant

number

of regulations

any of the general provisions laid
down in this Ordinance." But can it for one moment be
contended that, when the Government voluntarily relieved
itself from a constant interference with the internal
management of the Church's affairs, the Synod was thereby

to or inconsistent with

released from all subjection to or obedience to the laws of

the land, and the civil tribunals administering those laws ?
I think no person of sound mind can draw such a conclusion.
(His Lordship read sec. 8 of Ord. 7 of 1843, and continued :)
Can words more clearly express that whenever any rule or
decree

may

rights of

be issued by the Synod affecting the civil
any person whatsoever, that upon any action or

suit being

brought before a competent Civil Court, the
must be deter-

validity or legality of such rule or decree

mined by the

Civil Court, according

applicable to such cases
plaintiff has

thought

fit

to legal principles

I need hardly say more than that
bring
an action before this Court
to
?

complaining that his status in society, his living, and his
character have been seriously affected by an order or decree
depriving him of his very livelihood; that we are thus
bound to take cognizance of that complaint, and to call

upon defendant
Synod has cause

now

to

assign the grounds

upon which the

to pass such a decree against plaintiff".

I

examine the grounds of plaintiff's action.
Taking the first ground: By the laws and regulations
attached to the Ordinance there is no doubt that the Synod
reserved to itself in the first instance the sole power to try
any minister of their Church (sees, 155 to 189). But in
the Synod of 1847 the whole of the chapter relating to
proceed

to

—

:

00
cases " belonging immediately " (or in the first instance) to
the Synod was excised (with the exception of sees. 193,
196), and sees. 155 and 164 were also excised.
The Synod
thus delegated to the Presbyteries the cognizance in the
first instance of all ofiences or charges to be brought
against the ministers of the Church. Defendant, however,

maintains that the Synod expressly reserved to themselves
the power to try such cases as might arise before or with

and that " ex necessitate rei "
no other tribunal could fitly try any offence committed

them when

sitting in a body,

when so sitting. He cited in support of
his first proposition arts. 7 and 193 of the regulations as
originally framed, which were allowed to stand.
Art. 7
before themselves

merely empowers

the

Synod

" to

take notice of cases
concerning the welfare of the Church in general." These
words can only refer to a general supervision of any
incidents arising in the affairs of the Church calling for
their immediate attention.

Art. 193 merely states that six
weeks' notice must be given to a person against whom a
charge is preferred before the Synod. This can only apply
to regular charges preferred, and it would be a very strained
inference to draw from such words that they confer on the
Synod a jurisdiction which has been deliberately taken
from it and conferred on another body. As to the other
argument that the Synod were bound to take notice of
The
and punish an offence committed in facie Synodi
Synod (or any other deliberative body) has the power in se to
take notice of, remove, and even to a certain extent punish,

—

—

on their own responsibility, any offence committed before
them, by which the exercise of their inherent right calmly
to discuss any matter under their consideration has been

And when any

obstructed or disturbed.

unparliamentary language

is

indecent

used, they have the

power

or
to

the offender to order and if he continue to obstruct
the regularity of their proceedings, to expel him from their
deliberations, and not to re-admit him until he has

call

;

apologised, or given some pledge to desist from such
language or unbecoming conduct. It has been necessary,
in order to preserve the dignity and efficiency of a judge or
magistrate, to go a step further, and to allow these to go so
far as to proceed summarily to punish the offender by fine
or imprisonment but I am happy to think that at the
;
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present day even that power

is

rarely exercised,

and

is

restricted to such outrageous and -violent conduct as to
deprive the judge of the power of proceeding in the calm
administration of justice for in all other cases the offender
would be sent to the magistrate, and have the benefit of an
Lord Ershine has these
open trial before conviction.
;

M°may!'

appropriate words

:

" Every act which tends directly to frustrate the mandates of a Court
But I may venture to lay down
is a contempt of its authority.

of Justice

and absolute limitation of such process, viz., that it can only
where the Court which issues it has awarded some process,
given some judgment, made some legal order, or done some act which the
party against whom it issues, or others on whom it is binding, have
this distinct

issue in cases

contumaciously refused to submit; to, incited
with terms of contumely
and disrespect, in the face of the Court or its minister charged with the
execution thereof. But no crime, however enormous, even a treason or
either neglected to obey,

others to defeat

rebellion,

by

artifice or force, or treated

which carry with them

a,

contempt of

all

law and of the

authority of the Court, can possibly be considered as a contempt of any
particular Court, so as to be punishable

whicli

is

by attachment, unless the

act,

the object of that punishment, be in direct violation or obstruc-

by the Court which issues it, and which
was bound by some antecedent proceeding to make the
rule of his conduct
a constructive extension of contempt, beyond the
limits of this plain principle, would evidently involve every misdemeanour,
and deprive the subject of the trial by jury, in all cases where the punishment does not extend to touch his life."
tion of something previously done

the party attached

;

In the present case, then, if the words used by plaintiff
had amounted to a breach of decency, or immorality, I
would at once admit that the Synod would be bound to
interfere to put an end to such language.
But on the other
hand, if the language used by plaintiff on that occasion
impugned in any way the doctrines, formularies, or
standards of the Church, it was a violation of every
principle of justice for any majority in the Synod to assume
to themselves the authority to

pronounce at once that the
used required immediate retractation, and, upon
their not being retracted, to constitute themselves into a
judicial body, at once to lay down the proposition that these

words

so

words were rank heresy, and so to try, convict, and punish
The Synod declared in their very judo-ment
that such a trial would be an absurdity.
On this first
ground of plaintiff's claim, I am of opinion that if the
the offender.
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charge

against

amounted

plaintiff

as

a

minister of

the church

to one of violating the standards or doctrines of

the Church, that this charge should have been referred in
the first instance to the Presbytery of Tulbagh, the only

Court which (according to the present rules of that Church)
authorised to take cognizance of any offence against any
minister of that Church. I shall not dwell at any length
on the second ground of the declaration, as my learned
brother has so fully discussed this part of the case. It will
be sufficient for me to state that it appears from the records
of the Synod that on Nov. 19th, 1862, an elaborate report of
a committee (appointed to consider various points connected
with the maintenance of sound doctrine) came on for

is

From

discussion.

this report it appears that complaints

been brought against plaintiff as well as two
other ministers, but which the Commission got rid of by
stating that no formal complaint having been preferred
before them, they did not think it necessary to notice it any
further
but this shews that by some members of the
church some indirect aspersions as to plaintiff's doctrine
had come before them for consideration. It further appears
that when the necessity of preaching on the Heidelberg
Catechism came on for discussion, and plaintiff made use of
the language set out in this case, that by some leading
member of one party in the church a " demand for instant
retractation" was proposed and seconded; that a warm
discussion ensued, in which the minister of Pietermaritzburg
took a prominent part, and in which the parties were so
evenly balanced that a Commission appointed to confer with
plaintiff, and obtain from him a retractation of his words,
was carried by a bare majority of one vote. This, too, clearly
shews the party spirit which was then prevalent in the
Synod, during which times the right of members from
Natal, Orange Free State, and Transvaal to sit in the
Synod was under discussion before this Court. The Court
It does not
declared these ministers not qualified to sit.
appear on which side all these disqualified members voted,
but the proceedings shew that three of these ministers
voted in the then majority, and the only division on the
records shew that, at least in one instance, but for these
States all further proceedings would have been put an end
liad already

;

to.

I

am

therefore of opinion that all these proceedings
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were informal and ought to be put aside altogether. And
although it has been contended that these proceedings were
subsequently followed up and admitted at the adjourned

Synod

in Oct. 1863,

when

was purged

it

of these

dis-

qualified members, I still maintain that those proceedings
were a mere continuation of proceedings informal when
originally commenced; and that the rule of law thus

applicable to those proceedings

is

embraced in the words,

vitiosum non potest tractu temporis convalescere.
On these grounds alone I would be of opinion
that the whole of these proceedings ought to be set aside
but I would further hold that the whole course adopted by

Quod ah

the

initio est

Synod was one subversive

of every principle of justice;

a majority of their members advisedly
considered that the words used by plaintiff were a spoliation
of the standards and formularies of their Church, should

that the Synod,

if

have delegated to one or more of their orthodox members
the power of supporting this charge at the meeting to be
convened of the Presbytery of Tulbagh that before them
the question should have been calmly and dispassionately
argued, and, if an adverse judgment should have been
passed on plaintiff, that he should then have had to appeal
regularly to the Synod as the competent Court to tiy such
a question on appeal.
I shall now consider the third ground set out in the
declaration, viz., that the plaintiff was warranted in using
the words in question.
This part of the case might have
But defendant
led to an abstruse theological discussion.
has spared us this by the fairness of his arguments. He
has been driven to admit that some case might possibly
arise in which it would become necessary for the Court
to listen to or determine such arguments; and he has,
moreover, fairly stated that a judgment, which in fact
had already been prepared on Nov. 26th, 1862, and in
which plaintiff had been charged with a breach of the
doctrine of the Reformed Church, had been studiously
struck out from that pronounced against him in Oct. 1863
that the carefully prepared dictum of the last-mentioned
judgment only contained these words
" That the minister
of Darling has offended in presence of the Synod against
one of the confessions of faith of the Church, and has
thereby rendered himself guilty of contempt of the highest
;

:

—

-
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Church authority."

So that by the j udgment of the Synod
is not directly charged with any
heretical doctrine (as an abstract question), but merely for
shewing contempt to the highest Church authority for
using such language before it.
In fact, to use an expression of the English Courts, he has been guilty of
scandalum magnatum, and for this grave offence plaintiff is
sentenced to be deprived for ever of his status as a minister,
and of all the emoluments and profits therefrom arising. I
shall, therefore, also abstain from minutely analysing the
words spoken by plaintiff and testing them by the confessions of faith of the Reformed Church; but I cannot
help referring those who so presumptuously and dogmatically stigmatize those words as a breach of one of those
(as it

now

stands) plaintiff

confessions of faith, to the directions of the Heidelberg
Catechism itself. To do so satisfactorily, I have referred to
a volume entitled " Verbeterde Catechizatie over de Heidelbergsche Catechismus" (Improved Catechization or, Questions
and Answers propounded from the Heidelberg Catechism),
which I obtained from the Dessinian Library. This
Improved Catechism was compiled by Gysbert Voet, grandfather of our celebrated Jacobus Voet, and still further by
Jobs, de Wit, minister of the Dutch Reformed Church at
Leyden, after going in a very short time through twenty
eight editions, and I am confident will be admitted by
defendant as containing one, if not the best, of the expositions and explanations of the Heidelberg Catechism.
(His Lordship read extracts from the Questions and Answers
above referred to, and continued :) The Catechist then
asks
But is it contrary to the Word of God to bind
ourselves to a Catechism, which is but a human composition ?
The answer is " We are to be held bound
absolutely to the Word of God but to the Catechism or
;

:

—

:

;

doctrine of the Catechism, as also to the teaching of our

Word

of God, only so far as they
The next question
consist therewith and not otherwise."
is
Shall the Catechism then be considered by us as a little

who

ministers

declare the

:

Bible

The answer

?

consider

it

as a rule

is

:

by

—

"

We

do not say so

;

we do

not

which the public doctrine of the

purpose we only acknowledge the Holy Scripture but it is only to be held as a
written formula, by assenting and subscribing to which we

Church

is

to be taught

for that
;

lau.
"f
;,'

'

26.
30!

'^f^^-

lAumy'

—
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„

27,

„

30.

Sept.

we stand or hold to a sound doctrine, with all
orthodox or right-minded persons." I- merely refer to these
passages to shew that the commentators on the Catechism
never dreamt or intended to say that it laid down so
infallible a doctrine as to compel the human intellect
blindly to adopt every word thereof set down by fallible
men that in express terms they recognised the principle
of religious liberty for which the Keformers had contended
for eighty years, and only held that this Catechism was at
all times subject to a reverent and conscientious comparison
with the words of Holy Writ, and that consequently the
subscription to the adoption of the Heidelberg Catechism
as containing the fundamental doctrines of the Calvinistic
Church does not preclude but expressly invites the teacher
and student to test the explanations therein contained with
the Word of God. I shall lastly only remark that I have
testify that

1861.
"^^'26.

2.

Mu^raJ^

;

refrained from referring to any principles or precedents
on these subjects from English authorities. This case has
appeared to me so entirely dependent on our own local
Ordinance and the principles of the Dutch Keformed
Church, as not to require any illustration from other Courts
or countries.
Those I have relied on bear me out in the

following propositions

:

That whenever the Synod of the Dutch Reformed
Church shall pass any order or decree by which the civil
1.

rights, liberties, or the status in society is aifected of

any

member

of the community, he has the right to seek redress
from the civil tribunals of his country.

That in such cases the Synod will be bound to justify
and to shew the grounds on
which it has been founded.
3. That those grounds, to be valid, must shew that both
2.

or defend the decree so passed,

in the forms of its proceedings, as well as the merits of
the original complaint the person bringing forward his

grievance has had substantial justice, according to general
legal principles.
4. That as regards any charge to be preferred against
any minister of ^that Church, the charge should be brought
in the first instance before the Presbytery of the Church to

which the minister belongs, as alone competent to try such
charges in the
5.

That in

first instance.

this case, neither

quoad foronam nor according

—
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to the general principles of justice, has the plaintiff
been
dealt with by the Synod of that Church; and that
consequently on all these grounds there must be judgment for
plaintiff in convention,

must be
Bell,

1864.

^"ffs
;;

Kotze

rejected.
J.,

so

^'—'^'

and that the claim in reconvention

1

Slurraj'.

stated that

Watermeyer,

concurred generally with the judgment
himself, but doubted if he
could agree with Cloete, J., upon the question as to the
judicature before which the case should have been tried in
the first instance; both he and Bell, J., wished to be
understood as not having expressed any decided opinion on
that point.
J.,

which had been delivered by
I

Judgment

for plaintiff in convention with costs

;

claim

in reconvention dismissed.
rPIaintiffs Attorneys, Fairbridge & Aederke.
~l
[_Defendant's Attorneys, Hofmeye, Tredgold, & Waterbiever.

Dry

vs.

Herman and Erasmus.

Provisional Sentence.

Where a promissory

—

Protest.

—Notice of Dishonour.

note fell due on April 2Qth,

and

the notice

of dishonour did not appear to have been posted to the
defendant, an endorser, until Mcty 9th, in consequence

whereof he took no
that he

steps against the

was prejudiced

thereby.

malcer,

The Court

and

alleged,

refused pro-

visional sentence.

Application for provisional sentence on a promissory note

£125. The note was made by Herman, and endorsed by
Erasmus, in whose favour it was made.
The affidavit of the defendant Erasmus stated that the
note was due on the 30th of April, and the letter giving
notice of dishonour, according to the post-mark, was put
into the post on the 9th of May, although the date inside
was the 2nd. Erasmus had left home and gone to Burghersdorp, where, on the 16th, he called on Mr. Truter, the
notary, for the note. But Truter said he had not then got

jgg4
sept^ia.

for

"'^

SaS^uT"
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it.

1864.
,,„,

sept^i2.

Had Erasmus

have been in
then got the note, he would

^ position to recover.

Denyssen moved for provisional sentence
due notice not having
Cole opposed on the ground of
the affidavit ot
been given; and pointed out that though
month, there
a
for
hands
Erasmus had been in plaintiff's
was no answer from Truter.

"^HrSZTr

Cloete, J. :— There
ble error.'

is

on the face of the protest a palpa-

was presented

It states that the note

at the

day (which
bank on the 30th, and that on the foUowing
inErasmus
was Sunday) he (the notary) had written to
forming him of the dishonour of the note
of the letter is the 2nd of May.

;

while the date

Denyssen :— It might be taken as the following lawful
day.

The Court (Cloete and Wateemeter,

JJ.)

refused

provisional sentence.

No

order as to costs.

[PlaintifFs Attorneys,
I

Faikebidge

&

Aebekke.]

CoLLisoN, Sons
Provisional Sentence.

&

Co.

vs.

— Promissory

Gildenhuys.

Note.

— Woman

Surety.

Provisional sentence granted against a luoman ivho had signed

a note "as surety and co-principal debtor," the makers
being insolvent : the defendant being in default, execution
was stayed for a month, so as to enable her to raise the
question of her liability, if so advised.
1864.

\—
&co.\.s.
iGildenlniys,

.

Provisional sentence was prayed against defendant upon a
promissory note for £154 3s. 6d. made by Fourie and
J. Gildenhuys in favour of L. Weymar.
Under the name
of the maker of the note the defendant, Elizabeth D.
Gildenhuys, had signed, " I bind myself as surety and co-

The makers of the note
The note was endorsed " L. Weymar," and

principal debtor in the above."

were insolvent.

——
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tlien " Collison,

Sons

&

Co."

Collison,

Sons

&

Co. sued as

1864.

Not.

holders of the note.

11.

Collison, Sons
Co. vs.

&

Porter, A.G.Jov plaintiffs, referred to GoUisonv.Maasdorp,

Gildenbuys.

agent of Groenwald, decided in 1819 by the Court of Justice;
which had refused judgment, where plaintiff sued defendant

upon an act of security given in favour of her son-in-law,
by her agent, Maasdorp. The security did not contain any
renunciation.
But on appeal to the King in Council, the
judgment was reversed. Women are sued every day as
endorsers of promissory notes, no renunciation being reIn the present case the woman is also co-principal

quired.

If she wishes to avail herself of this defence, she
can do so after judgment has been given.
debtor.

The Court (Cloete and Watermeyer, JJ.), in the
absence of defendant, did not feel itself called upon to open
up and argue the question as to her liability. In order to
give the defendant an opportunity of raising the question,
provisional sentence was granted, with stay of execution for

one month, within which time defendant might appear and
make good her defence.
[Plaintiffs'

Attorneys, Faiebkidge

& Aedeene.]

Petersen, Executor of Dixie
Municipality.
Act

14,

1859.

1852, § 2.*

Sale.

—Immovable

vs.

Green Point

Property.

— Ord.

5

of

Poivers of 'Commissioners of Municipality.

—Ultra

Vires.

the defendants, a Munipurchased at public
land
cipality, the price of certain
:
auction by the Commissioners

In an

ccction

brought

to recover

from

Held, that plaintiff must fail, since
prohibited by

Ord.

5,

1852,

§

2,

the

defendants were

from

effecting

such

purchase.

This was an action brought to recover the sum of £67,
being the purchase price of five lots of ground alleged to

1864.

Nov,
„

22.
29.

Petersen,

Executor of
*

This Ordinance was repealed by Act 45, 1882.

Dixie vs.
Green Point
Municipality.

—
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1864.
22.

Nov.

„

29.

Petersen,

Executor of
Dixie vs.

Green Point
Municipality.

have been purchased on 19th September, 1861, by H.
Solomon, on behalf of the Municipality of Green PointSolomon was secretary of the Municipality, and was alleged

have been their duly authorised agent. It was further
alleged that defendants had entered upon the ground and
quarried gravel, and that by this act of ownership defendants were precluded from denying Solomon's authority.
The defendants pleaded that Solomon had not been duly
authorised, and that, under the Ordinance creating the
Municipality, they were precluded from purchasing landed
to

property.

From
J.

the evidence, it appeared that at the sale in 1861,
J. Leibbrandt, and Bosenberg, all Com-

G. Steytler,

missioners of the Municipality, were present.

Steytler was

As the land was going cheaply, these
three consulted together, and Leibbrandt bid for the lots,
which were knocked down to him on behalf of the Municipality. No meeting of the Commissioners was held until
acting as auctioneer.

and no record could be found in the
Solomon
signed the conditions of sale on the instructions of Steytler
(chairman) and other Commission ers; and immediately after
February,

1862,

minutes, of the purchase having been approved.

the sale, the digging of gravel began.
The matter of the
purchase was never reported to the full Board, and since
the purchase a new Board had been elected, and the first

knowledge they had of the transaction was the summons in
this action.
A general meeting of householders was held
in 1863, when this purchase was mentioned, the price beingpart of the deficiency to be covered by the levying of a
rate.

The Municipality was established under Act 14 of 1859.
Porter, A.G., for the plaintiff.
Cole for the defendants.

Cloete,

The

J.,

delivered

objection taken

judgment as follows
by the defendants that, under the
:

provisions of the Ordinance constituting the Municipality
of Green Point, the Commissioners are prohibited from

purchasing

landed

property,

prohibition

applies

to

must be

sustained.

This

Municipalities in the Colony,
with the exception of Cape Town, where the householders
all

65

by the creation of a second Board of Wardmasters, whose consent to such purchase is imperative. I
may refer to the case of Pote vs. The Municipality of
are protected

Grahainstown, tried in the Supreme Court in 1851,* in
which the same principles were laid down. If this prohibition did not exist, it would be in the power of the
Commissioners to involve the householders in an enormous
debt without their knowledge or consent. The Ordinance
creating the Municipality is a public law, prohibiting the
one side from purchasing, and the other from selling both
must be taken to have been aware of its provisions, and be
;

I am clearly of opinion that the sale
could not have been made, and consequently the transaction
is null and void.
But, as all the defendants wanted was
the gravel, and they have used a large proportion of it, I

bound accordingly.

think the parties should agree between themselves as to
the value to be placed upon it. Judgment will then be
given for that amount. Each party to pay his own costs.
If the parties cannot agree, the Court will fix the amount.

—

Wateemeyer, J.
I am also entirely of the opinion
that the sale of the land to the defendants cannot be
completed. I believe there was a ratification of the sale,
and that the present Commissioners approved of what the
:

former ones had done but the Court having already decided
that purchases and sales of this kind cannot take place
under the Ordinance, we are now bound to reject the prayer
of the plaintiff's declaration. It is quite clear that the
plaintiff cannot claim that the sale be completed, and that
the defendants cannot complete it. It is perfectly true
that in ordinary cases, if a man purchases who is not justified
in doing so, the vendor must not be made to sufier, but the
present case is taken out of that category by the enactment
;

of a public law.
Attorney, D. Tennant.
LDefendants' Attorneys, Faibbridge
["Plaintiff's

*

Vol. V.

"]

& Arderne.J

See 1 Searle,

p. 131.

1861.

Nov.

22.

„

29.

Petersen,
Executor of
Dixie vs.

Green Point
Municipaiity.
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Blackburn's Trustees
Provisional Sentence.

A

vs.

Caldecott.

— Confirmation of Account.

regisUnci was passed hy K. & S. over certain property
Defendant
tered in their names, in favour of defendant.
debtor
ceded it to B., and became surety and co-principial
was
P.
& S. hccame insolvent.
for the amount.
over
prop>erty,
trustee, and sold the mortgaged
elected

K

ivhich he himself held

a second bond.

The amount

realised

by the sale tuas insufficient to cover both bonds, and P.
ranked his ovm bond in preference to the other, and the
B. became insolvent,
account was confirmed by the Court.

and

his trustees sued defendant for the balance

due

upon,

the bond.

Held, that provisional sentence must be granted, plaintiffs
giving cession of action

to

defendant against P.

was prayed for the sum of £216 13s.,
being the balance of a bond for £1100, passed on May 12th,
1858, by W. Kemp & J. Simpson in favour of defendant
which bond by notarial cession, dated June 24ith, 1858, was
Provisional sentence

jj*8*^

Biac'S^rn'B
Trustees

m

ceded to Blackburn. Defendant by the act of cession
Kemp
constituted himself surety and co-principal debtor.
of
Pote
Charles
Mr.
and
Simpson
became
insolvent,
&

Grahamstown was

elected sole trustee of their estates.

As

such trustee he sold the mortgaged property; the same
property was also mortgaged by a second bond for £1900

and in the
sold for £1900
by Pote, he ranked his own
This
bond as preferent, and awarded himself £798.
account had been confirmed, the fact of Pote's bond having

to Pote.

The property was

;

liquidation account framed

been ranked over Blackburn's not having been noticed.
Caldecott, acting as Blackburn's agent, had proved the first
bond upon the estates and he was now sued for the balance
due, £216 13s., with interest. Defendant had proposed to
Pote to intervene as co-defendant, but he had declined.
The estate of Blackburn was sequestrated subsequently to
his death
and subsequently to the confirmation of the
account and plan of distribution in the estates of Kemp &
Simpson.
;

;

^
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Porter, A.G., for plaintiffs, maintained that defendant

had

on the distribution account.
Oole, for defendant, did not appear to oppose, but wished
for a judgment of the Court before payment should be
made.
his recourse against Pote,

—

Cloete, J., said
I have no doubt but that judgment
must be given for plaintiffs, upon two grounds. Either the
account was correct, or it was not whichever it be, defend:

;

having signed the bond, is security for the whole
amount, and plaintiffs are entitled to go against him, inasmuch as he has made himself surety and co-principal
debtor.
Therefore the only way in which relief can be
obtained by defendant is in seeking redress against Pote,
and the question will then arise whether the account is
binding upon defendant, whose name does not appear in
it at all, and upon that question I express no opinion.
ant,

Watermeyer,

—

I take the confirmation of the
account in this case to have constituted a
judgment in favour of Pote for the amount awarded to him,
and a judgment in favour of Blackburn for the amount
awarded to him. It is quite true that Caldecott, by being
the surety in soliduin and co-principal debtor, has placed
J.

:

liquidation

himself in such a position that judgment must go against
him. The present case appears to be this by a judgment
of the Court, Pote had a certain sum awarded to him, and I
doubt whether it can be said this has been done in the
:

absence of Caldecott and Blackburn because by filing of
the account notice must be supposed to be given to all
others who are interested. I do not say that no relief can
be given against a judgment obtained under the circum;

stances stated.
for plaintiffs, with costs, plaintiffs
of action against Pote.
cession
defendant

to give

Judgment

[Plaintiffs' Attorneys,

Redelikchuts & Wessels.;

P

2

wh.

—
TruBteesw.
Caldecott.

,
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De
SuretysM'p.

—

Villiees
Aiictionecr.

vs.

Coneadie & De Vos.

— Advertisement.—Promissory

note.

—

Cession of rights.

M. having

an

started husiness as

defendants, advertised in the

auctioneer, C. and B., the
Government Gazette that

they " acknowledged themselves as sureties for all sales that

might

he

S., ufon the strength of this
held" by M.
and his hnowledge of C. and D.'s means,

advertisement
instructed

M.

to sell

certain

farm prochtce foi' him, and in

part settlement of purchase price M. gave H. a promissory

H. endorsed this note to the plaintiff, loho discoionted
Subsequently, M.
and handed the proceeds to S.
surrendered his estate.
Tlieplaintiff, as last endorser, had
to refund the money to the lanh where the note ^cas
discounted.
Held, that he was entitled to recover the
amount so paid from the defendants. (Bell, Acting C.J.
note.
it

dubitante.)
1864.

186B.

2_'
iDe vuiiers

DeVos.

^s.

This was an action against defendants upon a certain
undertaking of suretyship signed by them.
The facts as alleged in the pleadings, and proved in
evidence, appear sufficiently from the judgment.
The case was argued before Bell and Cloete, JJ., and
then stood over for further argument before a fuller Court.

—

Porter, A.G., for plaintiff: The question is, does the
taking of notes from an auctioneer, reciting the particulars
and date of sale, amount by conclusion of law to a release of
the Sureties ?
promissory note does not extinguish a
debt, but suspends it.
See Yoet, 18 4 12, as to the rule

A

——

that the sale of a debt includes a cession of rights

which

— —

Matthaeus de Auctionibus, 1 -21 21
Bell, Com., 5th ed. vol. 1, p. 376 (p. 393 in 7th ed.).
Sir W. Forbes & Co. v. MacNab, 1816 (19 Fac. Coll. 137),
was wrongly decided; Chitty on Bills, 10th ed. p. 471;
U. S. Big. Eq. Gases, vol. 1, p. 93
a vendor assigning
the creditor has.

;

;

purchase money passes lien.
Cole, for defendants:
The advertisement means that
defendants are sureties for all sales taking place.
How are

—

sureties to protect themselves, if it

be held that plaintiff

—

—
69

is to

succeed in this case ? Before the sale, notice should
be given to the sureties that it was intended to bind them
in this way.
See Surge on Suretyship, p. 200.

i8«4.

^uis^'
^,f

'

J;

De VilUers

Cwr.adv.vult.
Posted, (Feb. 8, 1865).

Watermeter, J. (in delivering judgment), said :—The
defendants in this suit are sued as sureties for one J. W. H.
Meiring, lately an auctioneer,
insolvent in July, 1863.

who

surrendered his estate as

Meiring had, in partnership with

one Beck, carried on the business of auctioneer at Worcester,
until March, 1861, and from the 20th March, 1861, on his
own account. An advertisement was published in the
Government Gazette on the 19th of March, 1861, by Meiring
and the defendants, of the following tenor
:

"Notice of Vendue Administration.
" The undersigned having retired from the firm of Beck
to notify that he will henceforth carry

& Meiring, begs

on business on his own account

as

and begs to refer to subjoined advertisement
de Vos and F. D. Conradie.
"J. W. H. Meiring."

auctioneer, general agent, &c.,

of his sureties, Messrs.

"With

W.

undersigned
be held by the

reference to the above advertisement, we, the

acknowledge ourselves as
said J. W. H. Meiring.

sureties for all sales that

may

"F. D. CONEADIB.
"W. DE Vos."

On

the 26th of March, 1863, Meiring, as auctioneer, sold

on account of Thomas

Heatlie, at

public auction, farm

produce to a large amount, not distinctly ascertained in the
present action, but certainly beyond £1500. On the 31st
of March, 1863, Meiring, in part settlement of this claim,
gave to Heatlie a promissory note for £500 in the following
terms
:

" £500.

Worcester, 31si March, 1863.

"Four months
order, the sum of

after date I promise to
five

hundred pounds

pay Mr. Thomas

Heatlie, or

sterling for value received

on

sale

held on the 26th instant.

"J. W. H. Meiring.
" Payable at the Cape Commercial Bank, Cape Town."

and another

os.

^f^.''
De VoB.

for £450,

worded in

like

manner.
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Early in April, Heatlie,

]3M.

^^liit'

^,f

?:

De viiitos

vs.

%°e vil*"

who had endorsed

the notes, sent

them to Cape Town to the plaintiff, requesting him to have
them discounted on his behalf. Some days after, Heatlie
himself came to Cape Town, and had some conversation regarding the notes with the plaintiff, who informed him that he
had no confidence in Meiring; and although he knew that the
defendants Conradie and De Vos were sureties for Meiring's
auction sales

—having

seen notices to that effect in the

—

he did not know them, and
whether they were good for the amount.
Heatlie assured him that Conradie was a man worth at least
£30,000, and De Vos was likewise a wealthy man, and
thereupon the plaintiff endorsed the notes, took them to
his bankers, procured their discount, and paid the proceeds
to Heatlie.
Before the notes were due on the 28th of July
Gazette and other newspapers

could not

tell

—Meiring surrendered
the

—

his estate.

plaintiff, as last endorser,

In consequence of this,

paid the notes to the bank

where they had been discounted.
The grounds on which the plaintiff prays the judgment
of the Court are, that at the date of the sale in question

there was a subsisting suretyship of the defendants, which
made them liable for the default of Meiring in payment of

—

the proceeds of auction sales entrusted to him, that this
claim of £950, represented by Meiring's notes in favour of

was a claim for the proceeds of auction sales unpaid,
that Heatlie had entrusted the sale to Meiring on the credit
Heatlie,

of the defendants,

and that De

Heatlie's right against Meiring

who had acquired
and the defendants, had

Villiers,

merely given Heatlie the value for the notes, not as notes of
Meiring simply, but as notes representing a sale by Meiring
for which the defendants by their advertisement were
sureties.

The defendants

in their pleas, admitting the publication

of the advertisement above by them,
in law to the plaintiff; and further

deny their

liability

maintain that the
acceptance by Heatlie of promissory notes of Meiring for
the settlement, was in full satisfaction of the sale, and discharged the defendants from any liability they might otherwise have incurred under the notice signed by them; so
that Heatlie could not transfer any right of claim against
the defendants to the plaintiff. They plead likewise that
the state of accounts between Heatlie and Meiring was such

71

on the 31st of March, 1863, as to entitle Meiring to withhold from Heatlie the proceeds of the sale.
The evidence disproved the last plea completely. The
legal question remains as to the eflfect of the alleged
extinction of the deht by the taking of the promissory notes,
and, if the defendants cannot substantiate their plea of such
extinction in law, then the true construction of the adver-

tisement

itself of the defendants and their liability in the
circumstances as proved must be considered.

As regards the
of Meiring's debt

first legal

question, the alleged extinction

by Heatlie through the

latter's

acceptance

of the promissory notes, it seems unnecessary to say

more

than that nothing has appeared in the case to take it out
of the general rule
that the taking of a note is an agreement to give the debtor credit for the time it has to run,
and to suspend the creditor's remedy in the meanwhile.
If, in regard to a surety, the giving of time were such as to
prejudice the surety's rights in any way, a question as to
his release might arise but in the present instance there is
nothing of the kind.
The next enquiry is what obligation did the defendants
undertake by their notice in the newspapers ? It is dis1
tinctly laid down in Voet, 46
8, that the obligation of a
"
suretyship exists not only in regard to certain and liquid
debts, but also for uncertain and illiquid " that a suretyship
is good which undertakes for " all that Titius owes or may
owe at a future time " that it is rightly given " de eo quod
interest qtuodve ex tutelce curce administratione debitur."
The undertaking " we acknowledge ourselves sureties for all
sales that may be held by the said Meiring," is, in regard
to those to whom the defendants communicated this undertaking, an obligation by them that they would be liable for
the proper conduct of sales by this auctioneer, and due payment for the amounts for which he might become indebted
There is a direct
to those who entrusted sales to him.
who, through this
defendants
and
those
the
between
contract
It is in
sales.
Meiring
with
entrust
induced
to
were
notice,
this communication of their intended liability to Heatlie
:

—

;

—

——

;

;

the obligation of the defendants as sureties lies.
is clear that an agreement between the debtor and
another person, that the latter should pay the debt due to
a creditor, creates no liability from such third person to
that

The law

i864.
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—

whatever be the liability for damages that
be incurred to the debtor for breach of the agreement
with him (Voet, 46—1 3). But this advertisement in the
Government Gazette, acknowledged by the defendants to

the creditor,

may

—

have been inserted by them, is in the nature of a letter by
them to each and every person who read the notice, and was
by the notice induced to employ Meiring as an auctioneer.
If it could have been shewn that Heatlie had given credit
to Meiring without reference to any suretyship, or had
never seen the advertisement, then the defendants would
not have contracted with Heatlie. But it has not only to be
shewn that Heatlie read this advertisement, but that it was
in consequence of it that

he gave Meiring

this as well as

other sales of stock and farm produce, and he has sworn
further that but for the fact that defendants were Meiring's
sureties, he would not have entrusted those sales to Meiring.

And if this be an obligation entered into by the defendants
on Meiring's behalf with Heatlie, as well as with others who
were thereby induced to trust Meiring, it does not seem to
be limited to any time.

It is a continuing suretyship.

was not raised by the pleadings, it
has not escaped our consideration that auctioneers have
annual licenses, and that this Court has held that sureties
to the auctioneer's bond, for the due payment of the Government dues, were not bound to the Government for more
than the year for which the license and the bond were
given.*
But this is an undertaking which has no reference
to annual licenses, but to the quality of Meiring as an
auctioneer, and, unless recalled, endures as long as he was
entitled to represent himself to the public as an auctioneer.
If these propositions be hitherto correct, then on Meiring's
failure to pay, and on his excussion as principal debtor,
Heatlie would be entitled to sue the defendants.
The
Although

this question

surrender of Meiring's estate is equivalent to his excussion
Heatlie's right to immediate payment by the
defendants is called into operation. And, upon the proof,
;

and therefore

De

ViUiers' position is the same as that of Heatlie's.
Heatlie transferred to the plaintiff all right of action
he had against Meiring and Meiring's sureties, by what

occurred at the time

*

De

ViUiers gave value to Heatlie for

See Colonial Government vs.

Vu

Toit (2 Scarle, p. 225).
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the two notes in question. I do not consider
that the mere
endorsement of these notes assigned to the plaintiif, as
alleged in the declaration, so much of the sale
of the 26th of

March as was represented by them—but this endorsement,
by which the note was assigned to De Villiers, together
with the inducement held out by Heatlie, by his assurance
that the defendants were men in good credit,
constitutes
proof that there was intended to be, and actually was at the
time, a transfer

by Heatlie, not only of his interest in the
notes which he endorsed, but of such rights
as he had
against the sureties of the debtor on the notes in
case of
their dishonour when due.
There should be judgment for
the plaintiff with costs.
Cloete,

J.,

concurred.

—

Bell, Acting C. J., said
This case was originally tried
before Mr. Justice Cloete and myself.
difficulty occurred
to
mind which has not been entirely removed although
:

A

my

;

I quite concur in every proposition of law that has been
laid down by Mr. Justice Wateemeyer.
It seems to me
that the obligation of the defendants ought not to be
strained into more than a promise to become security when

applied to for the purpose but I admit that the words
of the advertisement amount to an actual security. The
;

difficulty I feel does

raised

not originate with myself, but was

by the defendants

in their plea. They said that if
Heatlie had asked for security they would have given it,
but that as he had chosen to take Meiring's notes without
their endorsement they were not liable. And that does
not seem to me to be an equivocation, for public policy
appears to point in that direction. I do not think it is

desirable that contracts should be

made

in the public papers

under circumstances that would leave the liability of the
sureties absolutely without limit and place it utterly beyond
their privity.
They would never know anything about the
extent of their liability unless some reference were made to
themselves. And it is clear the defendants did not understand it in that sense. It is probable that the advertisement
was drawn up by Meiring and assented to by these farmers,
they thinking it amounted to no more than they stated to
Heatlie ; and it would have been better if, before taking

1864.
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Conradie &
De Vos.

Meiring's notes, Heatlie had communicated with the defen-

dants and either got their notes or their endorsements
But I freely admit that the advertisement

to Meiring's.

capable of the construction put upon it by my Brother
Judges, and I do not in the slightest degree differ from Mr.
Justice Watermeyer except as to the construction of the
is

advertisement.
rPlaintiff's Attorney, J. C. BEEBAKGJi.

"|

LCefendants' Attorneys, Redelinghdys

& Wessels. J

Be Cape Town Municipality.
Wardmastees vs. Commissioners.
Act

—
—

Poiucrs
Ccqje Town Municipality.
1861, §§ 33, 40.
and Duties of Commissioners and Wardmasters.

1,

Municipal Regulations.

Under Act

1,

of 1861,

§

Town Municipality

33,

arc

Commissioners of the Cape
empowered and cmthorised to

the

appoint, in pnrsua%ce of any regulation to that effect,
certain officers during pleasure, and under | 40 a joint

meeting of Commissioners and Wardmasters must he held
in each year after an estimate of the prohahle rcrenue and
expenditure has been framed, which meeting has power to
alter

the

In an

estimate of probable revenue

and

expenditure.

Wardmasters claiming that
the said joint meeting had power to disalloiu the salaries of
officers deemed to be no longer necessary.
Held (by a
action bi^ought by the

majority,

Watermeyer,

J.,

no such power, and that the
officers

1864.

Deo. 13.
1865.

Feb.

2.

MiS?f ^u""

^^""c^!^
missionera.

diss.),

sole

that the meeting

had

power of dealing with

the

of the Municipality loas in the Commissioners.

Action for a declaration of rights brought by G. A. Ashley
C. G. Prince in their capacity as Wardmasters of the
Municipality of Cape Town against the Commissioners of

and
*^^

^

Municipality.

'^^^ declaration alleged, Istly, that

by Act 1, 1861, § 33,
the Commissioners, acting in pursuance of any municipal
regulations to that effect, are authorised and required to
appoint during pleasure a secretary, a treasurer, and

;

75
engineer, and such other officers as shall be specified in any
such regulations, and to remove and displace the same
i

4 of the regulations made by virtue of the
said Act, it is provided that " it shall be competent for the
Commissioners to appoint a secretary, treasurer, engineer,
clerk, messenger, and such other officers as they may deem

2ndly, that by

approved by the Wardmasters

;

" Srdly,

that

by

§

40 of the

said Act, after providing that the said Commissioners shall

month

of January of each year

draw out an estimate

of the probable revenue and expenditure of the current
year, it is enacted

and provided that "the

said estimate

meeting of the Commissioners
and Wardmasters to be called by the Commissioners upon
a notice of not less than 14 days, which meeting shall be
competent to alter the said estimate in regard to probable
revenue or probable expenditure, or both, as the said
meeting shall deem to be necessary and expedient " 4thly,
that the plaintiflFs are duly elected Wardmasters, and, as
such, members of the said joint meeting 5thly, that under
the said § 40, plaintiffs claim that the said joint meeting
has power to disallow from the estimates the salaries of such
officers as they deem to be no longer necessary, and to inshall be laid before a joint

;

;

any of the officers of the
Municipality ; that salaries so struck out cannot be lawfully
paid by defendants, and in the case of salaries altered the
defendants shall pay to such officers the altered amount
6thly, that defendants maintain that the joint meeting
crease or decrease the salaries of

has no such power, and that the Commissioners may retain
the services of such officers, and pay such salaries as they

deem fit.
The prayer was for a declaration of the Court that the
joint meeting had the power to disallow, increase or decrease
salaries, and that the Commissioners should be bound to the
decision of the joint meeting.

admitting that the Commissioners had no
pay to the officers mentioned in § 33 of the Act, or
those mentioned in § 4 of the regulations, any salaries
except those approved by the Wardmasters, or to create any
Tlie plea, while

power

1865.

Feb.

2.

§

necessary to carry into effect the various duties connected
with the Municipality, the salaries of those officers to be

in the

1864.

Dec. 13.

to

new office without the consent of said Wardmasters, denied
that the joint meeting had the power to abolish or alter the

se cape Town
^Municipality.

"Wardmastera
vs.

Com-

misBioners.
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1864.

salary of

any of the

officers

mentioned after such

salaries

Dec. 13.
1865.

Feb.

has been approved as aforesaid.

2.

Cole, for plaintiffs,

Be Cape Town
Municipality.

Wardmastera
vs.

Com-

missioners.

1861, a joint meeting

contended that, under

had the right

in the salaries of municipal officers
is

is

to
:

§

40 of Act

1,

make any alterations
What
see also § 33.

the difference between fixed and unfixed salaries ? There
no difference made between fixed and unfixed expenditure

Act or the Regulations.
The validity of the 4th
Regulation is common cause. The Commissioners might

either in the

Porter, A.G., for defendants.

be driven to agree to certain
is upheld.

salaries, if plaintiffs'

contention

Cur. adv. vult.
Postea (Feb.

9).

Bell, Acting C.J. (after reviewing the facts and quotingI hold that it
of Act 1, of 1861), said:
must be generally taken from the provisions of Act 1, of
1861, that the Wardmasters are the servants of the Com-

—

several sections

missioners
is

;

and the point now is, whether this general rule
from in the special case now before the

to be departed

Court, viz

:

—the

control of the salaries of the municipal

The Commissioners, under

§ 33, have the inherent
power of appointing certain officers, a secretary, a treasurer,
and an engineer and I hold that if they have this inherent
power, it may be equally supposed that they have the as
clearly inherent power of appointing and fixing the salaries
of these officers.
They have, under the same section, the

officers.

;

right to appoint " such other officers as shall be specified in

such regulations, and to remove and displace the same.''
These regulations in general, and the 4th in particular,
under which the additional minor officers were appointed,

must be taken to be as valid as if enacted in the
Act itself, and the Commissioners' appointment of officers
under its provisions as good as if directly made under § 33.
This settles the question of appointment, which therefore
rests solely with the Commissioners.
As to the next point,
the power of the joint meeting under § 40 to " alter " the
joint estimate of probable revenue and expenditure originally drawn out by the Commissioners, approved by the
therefore,

77

Wardmasters, then submitted at such joint meeting under
the said section
it must be noticed that the word " probable" is made use of, and I believe there would be no
:

—

wu.
"ises*'
^^'""g.'

necessity for using that word if there were not other items jjeca^own
of revenue and expenditure which must be considered as

'wS°maS

uncertain,—the word "probable" being construed as "uncertain."
Under §§ 41 and 42 rates are to be levied for

—

certain specific purposes therein mentioned,
a water rate,
a street-cleaning rate, &c., and generally for other purposes.
These matters are the uncertain matters, varying with the
work to be done, the price of material, and other similar

circumstances.
It is this expenditure, I contend, which
answers the word " probable " in § 40, and it is such uncertain matters over which the joint meeting has the controlling
power of altering, and not the salaries of officers, which
cannot be regarded in the same way as " probable," but are
certain and fixed.
Can it be truly said that there is any

uncertainty as to the secretary's salary,

if

the

Commis-

having the right to fix it, have fixed it ? If not,
then there is no duty imposed on them, even to bring the
sioners,

The estimate is
only to be of " probable revenue and expenditure " and if
the Commissioners wish to withhold all mention of the
officers' salaries, I hold that no one can find fault with
them. But it has been argued that the Commissioners had
salaries of these officers into the estimate.

;

actually submitted such salaries to the approbation

or

otherwise of the joint meeting. What they have been in
the habit of doing will not alter the law. Besides, the explanation is that it was a more convenient practice. The
Commissioners may for convenience' sake follow, but are not
bound to the constant repetition of the practice. As to
abuse of office by the Commissioners, the Commissioners
cannot be regarded in the same light as the executive

government, having the patronage of an executive government. They are an elective body; and in fact, from their
mode of election by the whole city instead of wards, more
thoroughly representing the inhabitants than the Wardmasters do. The Wardmasters can prevent the institution
of an office, or the fixing of too large a salary to a new
office on its creation, and can control all uncertain expendiThe Commissioners, besides the appointments under
ture.
the Act, only have the uncontrolled power of proposing

mMon^'s.
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„

by the Wardmasters, the
and the Government and if a regulation so
framed should contain mention of an appointment, as the
4th does, after such approval from the inhabitants, the
Wardmasters, and the Government, where is the hardship
or injury ?
The inhabitants can always turn the Commissioners out.
This machinery for control is perhaps very
cautious, and being very cautious it may be thought inconvenient.
But if it were more uncertain, where would the
oiBcers of the Municipality be ? What an uncertain position
they would occupy! Although the officers' salaries then
certain regulations to be approved

186+.

1865.

'

'

9.

iiec^eTown
wardnSfitS'
missioners.

inhabitants,

;

are to be regarded as fixed in this point of view, as not
being subject to the power of the joint meeting, still their
appointments must be considered annual appointments.
This I admit; and the continuance of the appointment
from year to year depends upon the integrity and fairness
of a public body,
the Commissioners. A salary having
been once fixed by the Commissioners can be relied on for
the year. If the Wardmasters also approved it sitting

—

how can a joint meeting of both upset it, especially
when so much depended on the accidental circumstance
of who was present at the joint meeting?
The result
would, under such circumstances, be a deadlock. Judgment
alone,

must

therefore be for defendants.

that of Parliament can take

away

No other authority than
the Commissioners' right

of appointment and fixing the salaries, or give the joint
meeting the powers claimed for it by plaintiffs in this action.

—

Cloete, J., concurred, and said: I cannot find authounder § 40 for so tremendous a power as plaintiffs
demand.
I cannot, taking the word "alter" in that
section in its grammatical sense, hold that it means

rity

"strike out and disallow entirely."
lature never intended to

I believe the Legis-

entrust such a

joint meeting propria motu.

power to

this

do to say that the
Wardmasters will not injuriously exercise the great powers
they now claim. The abstract legal question is have they
the power claimed ? The judgment in Enslin vs. Theron *
laid down that the words of a municipal regulation must be
construed by analogy and comparison with the same words
It will not

—

*

Page 85.
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as used throughout the whole of such municipal regulations,

1364.

Dec. X3.

1865.
proceeding especially on the principle ut magia valeant quam
Feb. 2.
pereant, to preserve the words as they stand, if any such
derived construction be possible to carry out the object of BeCapeTown
Municipality.
the Legislature. A similar construction must be adopted Wardmasters.
vs. Comhere.
Further, to give judgment for the Commissioners
missionere.
and thus recognise their right, will be acting upon the

practice followed since the Municipality has been founded.
Sect. 35 of Ord. 1, of 1840 (the original Municipal Ordinance),
provided for a biennial election of Commissioners and an
annual election of Wardmasters, and gave the Commissioners the power to appoint during pleasure a treasurer
and such other officers as were necessary. Therefore the
treasurer was the only officer named in the original Ordinance.
I myself happened to be one of the original Commissioners
under that Ordinance, and can speak positively to that, and
to the additional fact that when at the first meeting of the
Board under that Ordinance, the Commissioners found it
necessary to appoint a secretary and an engineer also, they
appointed them under special regulations approved by the
Wardmasters. Ord. 1, of 1840, was replaced by Act 1, of
Sect. 35 of the Ordinance gave way to § 33 of the
1861.
Act and the twenty years' experience put into the position
which the treasurer alone occupied under the Ordinance,
other officers the secretary and engineer. Therefore these
officers must be irrespective of the annual changes of
Commissioners and Wardmasters, and hold permanent
Although they are appointed for the Commisoffices.
sioners' pleasure, still I differ from my Brother Bell on this
point that I do not look upon them as annually removeMunicipal officers,
able, but only upon cause shewn.
;

—

—

by virtue of this analogy, are in the same position
removable " at pleasure " and
as Government officers,
well
understood
in the case of Governis
that
means
what
ment officers. I therefore hold that the offices, not the
individuals, must be considered permanent. On the face of
§ 33, and the 4th Regulation, ratified by the Wardmasters in
the way prescribed by the Act, neither the Wardmasters
therefore,

—

;

nor the joint meeting can interfere either as to secretary,
Were it otherwise, a
possibly packed set of Wardmasters at a joint meeting

treasurer, engineer, or other officers.

might abolish

all

the municipal

offices.

80
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vs.

Com-

^ miBsionere.

Watermeyer,

—

I regard this claim
J., dissented, and said
Wardmasters as what they are entitled to under my
construction of the Act and the regulation. The power of
appointment of officers rests in the Commissioners as the
executive and governing body, and with that power there is
no claim now made on the part of the Wardmasters or joint
meeting to interfere. But § 33 of the Act, I maintain, does
not give the Commissioners the power of fixing salaries. It
is true that no officer would act gratuitously
and it was
thus argued that if the Commissioners appoint, they should
likewise fix the salaries of those they appoint. But it would
:

of the

;

not be proceeding according to the rules of right interprewords should be thus virtually inserted into

tation that

§ 33 which speaks only of appointment, or that an inference
should be drawn that the salaries were to be fixed by them

merely by virtue of this section. The Municipal Regulaapproval has been secured, must
be read as part of the law, and are then as efiectual as if
inserted in the Act itself. Therefore Regulation 4 must be
read as if it immediately followed § 33 and in this regulation is contained a repetition of the fact that the appointment is in the Commissioners, but as to salaries, both of the
tions, after the necessary

;

officers

named and unnamed in the Act, that they were to
by the Wardmasters.
The result of the

be approved

Regulation and the Act must be jointly taken, unless it can
be shewn that they are inconsistent, and on that account
should be discarded; and that result, in my opinion, is,
that no salary can be fixed or paid which has not been
approved by the Wardmasters. Coming to § 40, and the
explanation to be given to the terms " probable revenue "
and " probable expenditure " there spoken of, it has been
argued that sometimes long uninterrupted practice must be
taken as the guide for interpretation. If so, then, most
certainly, as these words were understood from 1840 till
now, the estimate of probable revenue, and expenditure

contained salaries marked "fixed," and others marked
"unfixed." I have specially looked through the Gazettes
before 1861 and found it so. Sect. 40 of the present Act was
§ 42 of the original Act ; and under that original Act the
Wardmasters had a recognised power of revision, but so
fenced about that they could do nothing unless two-thirds
of

the Wardmasters

present

at

such

meeting agreed.

81

Under

the

new Act

this

power was taken away but

was

it

;

considered that by the infusion of the Commissioners into
the Wardmasters the power of the joint meeting might be

and that therefore a bare majority would suffice.
Whatever power the former Wardmasters' meeting had, the
joint meeting would now have.
The Court have not been
informed in the course of the argument whether from 1840
to 1860 the Wardmasters attempted any such power as now
increased,

but this is perfectly certain, that in 1861 both
Commissioners and Wardmasters arrived at the same con-

claimed

;

clusion in their interpretation of the

new

Act, viz.

:

that

the joint meeting had the power, and could exercise the
power now claimed. I do not say that if they had then in

consequence acted wrongly, that alone would make their
present claim right but it is still evident that both parties
so understood their powers; and the estimates for 1862
contain proposals for increase made by the Commissioners
for the approval of the Wardmasters, and thereupon the
Wardmasters concurred in the Commissioners' proposal to
increase the secretary's salary from £300 to £425, and
raised the bookkeeper's to £250 instead of £225 as proposed
by the Commissioners. It must be assumed that the
salaries as they hitherto stood were fixed by the Commissioners with the assent of the Wardmasters as required for
it is not to be assumed that the Commissioners intended to
break the law. But whether or not the original salaries
had, after the passing of a new Act, been assented to by the
Wardmasters as required by the 4th Regulation, when the
;

;

made the increases referred to, there was no
controversy on the subject of the power to alter what came
before them as "fixed expenditure." It is true that the
Commissioners in their plea contend that the payment of

joint meeting

the higher salaries was illegal; but I do not think

so.

T

think further that instead of an increase from £225 to £250
there might have been a reduction to £200, and for these
reasons the Commissioners are elected annually under the

new

The Wardmasters

Act.

are elected

annually.

The

Everything that can be annual
is annual
and therefore the appointments are prima facie
annual. The engagements of the officers are annual engagements, subject to what is called the pleasure of the
Commissioners. In a guasi-public office such as this, the
rates are levied annually.
;

Vol. V.

G
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holder of an appointment is protected from caprice on this
point of " during pleasure " by the public opinion of the
Feb. 2.
That is what protects the holder of a Government
electors.
Municipality.
Be Cape Town appointment under such a body as the
Municipality.
Capricious exercise of the power is not to be antecedently
Wftrdmasters
vB, Comsupposed. If it does occur, this Court will at any time,
luissioners.
1861.

Dec. 13.
1866.

when

called upon, give the holder of a municipal office the

same rights in respect of
holder of

office is

notice, &c.,

entitled to have.

In

which any other

my

opinion, the

section requiring that the salaries shall come under the
supervision of the joint meeting is conveniently framed

;

argument that notwithstanding the original
agreement of Commissioners and Wardmasters acting
separately, either body might at the joint meeting stultify

and

as to the

themselves by opposite action, I think that that is not very
likely to be the case.
As to another argument, that when
sanction has once been given by the Wardmasters, it takes
away their subsequent right of sanction for ever, this cannot

be the case with an annual appointment. Consistent with
the idea of annual appointments, therefore, is the annual
examination of the salary by those who examine the
estimates; namely, the joint meeting.
These municipal
appointments, according to another argument from the Bar,
have been compared to the reserved appointments under
the Constitution Ordinance, and, it might be, with the
appointment of the Judges. But these appointments are
permanent charges upon the revenue of the Colony by
statute of the Imperial Parliament, and I cannot conceive
that it was intended that this should be done in this matter.
Again, it must be borne in mind that every civil servant's
salary is subject to an annual vote of Parliament and
municipal servants stand in the same relation to the joint
meeting. As to abuse of office, I repeat it is fairer to
;

assume a discreet exercise of such power than the opposite,
until that opposite is proved
and if there has been no
misconduct in the Commissioners hitherto, why should
there be in the Wardmasters ? Then as to the distinction
of " fixed " and " unfixed "
Although these terms are not
to be found in the Act, it must be assumed that they were
placed on the estimates for convenience' sake but all that
" fixed " means, in my opinion, is that the
Commissioners
proposed a fixed and certain amount.
Street service
;

:

—

;

83

amounts were unfixed, since it was impossible to tell
exactly what the outlay would be
but other services,
salaries, &c., which could be fixed as to their amount, were
so fixed.
Turning to the estimates laid before the House
of Assembly; and taking the estimated expenditure for
1858 as an example, I find from examination that services
originally regarded as fixed were included under what was
;

called the " probable expenditure."

me

It is evident, therefore,

word "probable" has been erroneously
construed, and that the word " fixed " should only be taken
as meaning what the Commissioners intended to propose
to

that the

And so they have always acted
any hardships following from such a construction of the Act, no special case of hardship has been
mentioned during the argument and I fail at present to
I therefore
see that any such hardship would really result.
come to the conclusion that the joint meeting possesses the
power of altering the probable expenditure estimates which
the Commissioners are by the Act bound to lay before
them. The joint meeting has exercised this power before,
as fixed for that year.

hitherto.

As

to

;

and, in
salaries.

my

opinion,

legally,

It is as fully in their

when they

raised

power

it is

—and

certain

not to be

supposed that that power will be exercised capriciously or
improperly to diminish the salaries in like manner (see

—

Dwarris on

Judgment

Statutes, p. 576).
for defendants.

r Plaintiffs' Attorneys, Bebrang*
[_

& De

Defendants' Attorneys, Faibbridge

Villieks.
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& Ardeene.J

Heugh's Trustee
Uhd^m
H.,

Preference.

vs.

Tuckee.

—Principal and Agent.

Ba. & Co., signed three bills in
favour which were endorsed to one B. B. entered
into an arrangement with T., who contemplated buying

a

trader, being indebted to

their

notes to B., T.

in consideration of £88 being
amount of the bills, T. passed his ov:n
taking an indemnity from B. that if he

did not recover

sufficient

H.'s

business,

whereby,

dediicted from the

of H.'s

assets to satisfy the notes

G
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tahcn over,
took

over

Ms own
H.'s

should he handed back

business

and

sufficient to cover certain debts

one of the

bills

taken over,

to

him.

T.

recovered out of his assets

owing

to

him

by H.,

and

also

Upon H.'s
one for £461.
of T. were handed hack to

viz.

insolvency, the other two bills

it was
was an undue preference,
aoid judgment was given against T.for the amount of his
H.'s ti'ustee now sued T. for
debt to H. at that date.

him ; and

in an action by H.'s trustee against T.,

held that the sale of the business

the aynount of

£461

recovered by

Held, that T. had adopted H.'s

him

debt,

out of H.'s

and was

assets.

therefore

liable.

Feb.^il]

This was an action to recover an amount of £461 12s. IQd.

HeughTrnistee ^'^^ arose out of an action for undue preference between the
vs. Tucker,
game parties which was heard before Cloete, J., at the

Circuit Court of Cradock in 1859, for £2000.

His Lordgave judgment for £1825.
On appeal, this was
reduced to £1059 14s. 8c?., the Court then holding the
ship

intention to surrender and

intention

to

prefer

clearly

proved, the only question being the amount, defendant

having made certain payments on account of Heugh. Among
others, defendant had liquidated a bill of £461 12s. lOd.,
made by Heugh and held by one Birkenruth. In regard
to this item there had been absolution from the instance.
An action was now brought de novo with fresh evidence for

amount of £461 12s. lOd
The facts were as follows: Barber & Co., traders at
Middelburg, had large transactions with and were supported
by Birkenruth. They sold their business to Heugh, and
this

—

took his notes in their own favour for the purchase-money.
These notes they endorsed to Birkenruth, who .became
possessor of three notes of

Heugh

in their favour.

One

of

was the one mentioned in the declaration. It
was drawn in April 1858, and was due on May 4th, 1859.
Wright, manager for Birkenruth, arranged to sell this note
to Tucker, Tucker intending to buy Heugh 's business, and
•out of the purchase-money to settle these bills.
About
£88 on the amount of the three notes was deducted from
the capital sum in consideration of Tucker passino- his
notes to Wright for the amount of the three notes of
Heugh. But Tucker took an indemnity from Wright that
those notes
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enough out of the

own
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assets of
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Feb.
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Heugh'8 Trustee
vs. Tucker.

him.

Having taken over Heugh's business, he did not realise
enough to do more than cover the debt due to himself and
this bill of £461
and in pursuance of their agreement,
Birkenruth returned two of Tucker's bills.
The sale of Heugh's business to Tucker had been held in
the previous action to be an undue preference to the exent
of the debt due by Heugh to Tucker.
It was now claimed
that this transaction was also an undue preference.
;

Porter, A.G. (with him Cole), for plaintiff. Tucker by his
arrangement with Wright, adopted, in return for a valuable
consideration, the debt of Heugh.
Barry, for defendant. Tucker acted only as the agent of
Birkenruth; if there was any preference, it was to Birkenruth, who should have been sued instead of Tucker.

The Court (Bell, Acting C.J., Cloete and WaterMEYER, JJ.) held that Tucker under the arrangement
became the principal, not a mere agent, and gave judgment
for plaintiff with costs.
Attorneys, J. k H. Reid & Nephew."]
LT>efendant's Attorneys, Faibbridge & Hull.
J
rPlaintiflf's

Enslin
Municipal Regulations.
Bjj

the

vs.

Theeon.

— Commonage.—Holders of Erven.

municipal regulations of the Paarl, only resident
aright to depastvrc

occupiers of erven in the village have
cattle

on the commonage.

This was an appeal from the judgment of the Resident
Magistrate of the Paarl. Appellant had impounded certain
Recattle of the respondent found on the commonage.
proprietor
as
the
commonage,
right
to
spondent claimed a
The acting Resident Magisof a certain erf in the Paari.

judgment in favour of respondent. The erf
owned by the plaintiff had been let to one De Villiers,

trate gave

ises.
^"f^- \\

Endtatis.
Theron.
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made between them that

but an arrangement had been

1865.

Feb.

1.

plaintiif should reserve the right to graze his cattle

commonage, he paying the municipal

Snslin vs.
Theron.

Postea (Feb.

on the

rates.

7).

The Couet (Bell, Acting C.J., Cloete and Watermeter, JJ.) held that, according to the municipal regulations, only resident occupiers of erven in the village
had right to the commonage, and respondent, not being
an occupier, had no such

right.

Appeal sustained with

costs.

rAppellant'B Attorney, W. E. Moohe.-|
LKespondent's Attorney, Kelson.
J

Kemp
Patent.

vs.

Uppleby

&

Co.*

—Infringement. —Evidence.—Importer
of Invention from England.

In an action for

a patent granted in thi»
shewing that Letters Patent had been

the infringement of

Colony, evidence

granted in England for a

similar

process

held

in-

admissible.

1865.

Feb. 28.

March

1.

Kemp vs.
Uppleby &

Co.

Action for the alleged infringement of a patent granted
an invention for washing
wool, bought from one Barrington by plaintiff at a public
Damages laid at £500.
sale for £25.
Defendant pleaded, first, the general issue; secondly,
that Barrington was not the true inventor of the process
thirdly, that Barrington did not in his specification of the

in 1861 for fourteen years for

;

invention truly and particularly describe it, and that the
invention described was different from that for which the
Letters Patent were granted

;

fourthly, that the invention

was not new.
Porter, A.G. (with

him Sir

C.

Brand and Barry),

plaintiff.

Reported for the authorities on patents referred

to.

for

;

87
.
Cole (with him Buchanan) for defendants.
Cole proposed to put into Court specifications

isee.

upon

Marehl.

which Letters Patent were granted in England in 1853 to ^ y.^m.
Uppleby & Co.
certain persons at Eochdale for a process said to be similar
to that for which Barrington obtained a patent here.
Porter objected. As the prerogative law in England
gives the Crown the power to grant a mere importer of an
invention from a foreign country !a patent, as the real
inventor, on the same principle the importer of an invention to this Colony (even admitting, for the sake of
argument, that the Letters Patent for the same process had
been obtained in England) would have a right to Letters
Patent in this Colony (see 15 & 16 Vict. c. 83, § 18, and
ffindmarch on Patents, p. 28).
Cole : I admit I have no law on the subject to refer to.
But if the Court hold what has been stated by the AttorneyGeneral to be law here, a person will only have to look to
the records of patents issued in England in order to obtain

—

Letters Patent here for every invention there patented.
I

maintain that Letters Patent granted in England have

Her Majesty's Dominions and that the
importation of a process referred to by the Attorney-General
must be from a foreign country, not from any part of Her
Majesty's dominions.
force throughout

The Court
Porter for

;

ruled the evidence inadmissible.

plaintiff,

infringement, quoted

:

in arguing that there had been an

Hindmarch

(pp. 197, 257, 261,

and

489); Lister vs. Leather (3 Jur. N.S. pp. 811, 813); Bottle
Electric
Envelope Go. vs. Seymour (5 Jur. N.S. p. 174)
;

and 15 Jur.
Dickinson
Exch.
20 L. J.
vs.
and
Sellers
312,
(5
579)
Grand
Junction
Co. (20
Newton
vs.
Railway
Exch. 417);
Exch.
and
5
427,
331).
Exch,
L. J.
Cole, for defendants, quoted Act 17, 1860, §§ 32, 17;
Telegraph Co. vs. Brett (20 L. J., C. P., p." 123,
;

—

Stephen's Comm. (p. 30 see
10th
ed.)
Brunton vs. Hawlces
p.
Thompson
Hill
vs.
(8 Taunton, p. 375,
B.
&
A.
541)
(4
p.
and 3 Merivale 629) Kent's Comm. (vol. 2, pp. 371-, 372)
Newall vs. Elliott (10 Jur. N.S. 954, and 13 W. E. 11)

Hindmarch
32

et

(pp.

seq.,

202, 90)

vol.

2,

;

;

;

;

Act

10, 1868.

;

88
Porter in reply referred to

1865.

—

'

luppieby&co.

Hindmarch

(p. 109).

(Bell, Acting C.J., Colete and WateeMEYER, JJ.) held that there had been no infringement of
the patent. They were satisfied that perforated zinc
bottoms were used by defendants before the date of the

The Court

patent; and even had

it not been so, the declaration did
not allege any infringement of the patent in regard to the
cold-water washing. And in regard to the hot-water
washing, the process of the defendants was essentially
dissimilar from that of Barrington, inasmuch as defendants
did not introduce steam into the vats, but merely into an
air-chamber underneath, with the view of maintaining an
even temperature of the water in the vats.

Judgment

for defendants,

with

costs.

H. Eeid & Nephew."!
LDefendants' Attorneya, Tnnes & Elliott,
J
rPlaintiffs' Attorneys, J.

&

Deeter
Wate7' Bights.

vs.

Letteestedt's Executors.

—Diversion.— Computation of Time.—
Servitude.

Plaintiff pitrchased from his mother

farm

"

Loim

Vliet "

a certain portion of the
upon which she resided ; one of the

terms of the contract leing that during two days on each
week; Tuesdays and Fridays, that piece of land should le
allowed all the water which came from Spring N. and

ran

over the place

Louw

to alienate this right,

lut

Vliet

was

:

to

plaintiff

was not allowed

use the water upon his

portion of L.
Thereafter plaintiff's mother married L.,
and with plaintiffsknowledge L. diverted a certain portion

of the water coming from Spring N., and which would
otherwise have flowed down to plaintiff, and used the water

for the purposes of a hrewery which he set up upon
Louw Vliet. He used the water in this manner for more
than thirty-three years, hut from time to time on Tuesdays
and Fridays plaintiff diverted all the water in the stream
down to his own land and suffered none to go to the hrewery.
L. also obtained a certain quantity of water from another
stream P., and brought it in the same watercourse as the
water from N. over the farm and used

it

for the

hre%oery.

89

On the death of L., his executors claimed the right to continue the diversion as previously, and asserted that plaintiff
had only the right to use the water from N. from 6 a.m.
to

6 P.M.

Plaintiff hrought

an

action for

declaration

of rights.

Held, that defendants must be interdicted during the 24 hours
of Tuesday and Friday from diverting any of the water
in the watercourse which came from Spring N.

This was an action brought against defendants on account
of their alleged wrongful diversion of a certain stream of
water. It was alleged in the declaration that the plaintiff
had purchased from Maria Becker, his mother, a portion of
the farm " Louw Vliet " and a piece of ground for £250. It
was agreed by Maria Becker that the plaintiff should have
the use for two days of the week, viz. Tuesdays and Fridays,
of all the water flowing from the Newlands Spring over the
farm "Louw Vliet." The water ran in a regular watercourse past the dwelling-house to and over the land sold to
the plaintiff. Transfer was completed on 8th of March,
1822. In 1821, Maria Becker married Jacob Letterstedt,

afterwards took possession of " Louw Vliet." Letterstedt then established a brewery on the farm, and increased
its size in 1858.
He then diverted all the water from the
stream on the days on which plaintiff contended he should

who

have the

sole use of

it.

Jacob Letterstedt died in 1862, and

his executors still continued to "divert the water.

The defendants alleged that since 1822 a small portion of
the stream had been used on Tuesdays and Fridays by
Letterstedt as owner of " Marie dahl " or " Louw Vliet," as
of right.
By this continued use on these days they contended they had a prescriptive right to it. It was further
pleaded that in 1846 Letterstedt had obtained the consent
of one Cruywagen to his leading part of the "Palmboom
River " into the Newlands Spring stream, and by consent
or acquiescence of the plaintiff he had used the increase
of water occasioned by the flow of Palmboom River on
Tuesdays and Fridays, allowing the original quantity to

flow on.

The evidence adduced wiU appear from the judgments.
Porter, A.G., for plaintiff.

The meaning

of the expression

ises

Feb.

15.
23.'

—

March 23

Lettoretedt-s

™°°

""'

—
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Dreyer

vs.

Letterstedt's

Executors.

"Tuesdays and Fridays" must either be 24 hours or
12 hours or a natural day from suiu'ise to sunset. I contend
that a day means 24 hours and not any other space of time
12 8); and in order to hold the latter, very
{Dig. 2

— —

strong evidence should be given against the written document.
Has any space of time been substituted by common

consent

?

2nd.

Has an adverse

title

been made out to the

proportion of water flowing in the pipe to the brewery ?
There is no contract of subservitude, only a precarious user
of the water.

3rd.

Hiver, Letterstedt

there

is

Cole

As to the water from the Palmboom
was not entitled to the watercourse;

no separate enjoyment of water.
(with

him Barry),

for defendants.

It is not the

natural construction but the construction of the parties
themselves that must be looked to. For thirty-four years
Letterstedt used the water

by right, and there was no user by

non-user of the servitude causes it to be lost
10, § 1). Plaintiff saw the pipe laid and never

plaintiff; the

{Big. 8

—6—

objected to

it,

nor did he object to what was substituted at
The water did always for

the time of Letterstedt's death.

thirty-four years run into the brewery.

was raised with
Cur. adv.

full

The water house

knowledge of plaintiff.

vult.

Postea (March 23rd).

Bell, Acting C.J. (delivering the judgment of the Court),
said

:

an action by Dreyer against the executors of the
The declaration alleges that on August
24th, 1819, Mrs. Dreyer, the plaintiffs mother, and then
proprietress of the farm Louw Vliet, at Eondebosch, sold to
the plaintiff for £250 ten morgen of that farm, with a right
to have the water flowing over the farm from the Newlands
Spring on Tuesday and Friday of each week that on the
8th of March, 1822, transfer of the ten morgen was given to
the plaintiff, in conformity with the contract of sale of 1819.
That in the year 1821 the now deceased Letterstedt married
the mother of the plaintiff, and so became possessed of the
farm Louw Vliet, less the ten morgen conveyed to the
plaintiff.
That, thereafter, Letterstedt established a brewery
upon the farm that he enlarged that brewery in the year
This

is

late J. Letterstedt.

;

;

91
1858, and, contrary to the contract of 1819, diverted the
stream from the watercourse on the days on which the plain-

was

and diverted a portion of it to the
use of the brewery. That Letterstedt died in the year
1862, leaving a will, of which he appointed the defendants
executors, who have continued the diversion and wrongful
tiff

entitled to

damages, and be restrained by perpetual interdict from
appropriating any portion of the stream of water, or
diverting it out of its proper course.
To this action the defendants pleaded that since the year
1822 Letterstedt had continually, without hindrance from
the plaintiff, and as of right, used a small portion of the
water coming from the Newlands Spring on Tuesday and
Friday in each week but that he did not otherwise divert
the stream; and, therefore, they submitted that a prescriptive right had accrued to them in respect of the use alleged.
They further pleaded that about the year 1846 Letterstedt
had purchased from one Cruy wagen a right to divert water
from the Palmboom River into the Newlands Spring stream,
which water he used for the farm Louw Vliet that with
;

;

the acquiescence of the

plaintiff,

Louw Vliet a portion

Letterstedt retained for

of the thus increased stream

the condition that the remainder should be allowed to run to the land of the plaintiff; that the portion so retained was no greater than the

on Tuesdays and Fridays, on

quantity led into the Newlands stream from the Palmboom
River; that neither Letterstedt nor the defendants as his
executors had used on Tuesdays and Fridays more than
that portion, so that the plaintiff received on those days the
full

quantity to which he was entitled.

And they

further

pleaded, alternatively, that this retention on Tuesdays
and Fridays, since the year 1846, of a quantity of water

corresponding to that led out of the Palmboom River
had been made, omitting mention of the consent of the
plaintiff.

The plaintiff then by his declaration alleges that, under
the contract of 1819 with his mother, he had a right to the
water that is, to the whole of the water of the Newlands
Spring flowing on Tuesday and Friday of every week;
;

»
March

23.
23.

it,

appropriation of the stream of water to the plaintiffs damage.
Upon these statements, the declaration prays that the
defendants may be condemned to pay the plaintiff £500 of

the use of

1S65.
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whereas the defendants answer that, however that may have
been originally, they have, by user since the year 1822,
acquired a prescriptive right to a certain portion of the
Water running upon those days from the Newlands Spring
^^ ^^^^^^ ^^ ^-^^ events, they are entitled to a proportion of
the water running in the watercourse, corresponding to the
quantity which Letterstedt in 1846 introduced into it from
the Palmboom River, and flowing along with the water of
the Newlands Spring.
great many witnesses were examined, and a great deal

A

of evidence

was gone

into

by the

by

it,

I

do not think

it

necessary to

for the purpose of contrast.

what

in

my

opinion

it

but
and of the case made
go through it in detail,

parties respectively

in the view I take of that evidence,

;

It will be sufficient to state

establishes to be the true history o£

the facts in relation to this water.

By

the contract between the plaintiff and his mother in
it was stipulated that

1819, for the purchase of the land,
"

two days

Tuesday and Friday, that piece
which comes from
the Newlands Spring and runs over the place Louw
in each week,

of land shall be allowed all the water

Vliet, along the dwelling-house of the place

and discharges

itself into

two courses

Louw

Vliet,

(slooten), as well

to the upper as lower part of the said piece of land,
without any hindrance." But this right was qualified by
a condition in these terms "The proprietor of the said
piece of land shall not be allowed to sell, alienate, or give
away the water hereinbefore granted to him, but shall be
:

and on behalf of the said
In 1821, two years after the date of this
contract, Letterstedt married the mother of the plaintiff,
and, in virtue of this marriage, became entitled to the farm
Louw Vliet, less the portion which had been sold by his
wife to the plaintiff, with the right of water on Tuesdays
confined to the use thereof, to

piece of land."

Louw Vliet was at that time one of those
small farms one sees; small in extent, but with
valuable capabilities. Letterstedt, who was a man of great

and Fridays.

many

energy and intelligence, soon perceived these capabilities
and resolved to turn them to account. There was already
a flour mill upon the place. This mill was driven by water
led out of the Liesbeek River, which ran through the farm,
at so low a level as not to be available for irrigating

93

The farm had no other water of its own, but, in
some way, the history of which was not given to us, the
proprietor of Louw Vliet had acquired a right to one-half
the water issuing from the Newlands Spring. That spring
rises on another place at a distance from Louw Vliet, and
its water is brought thither in a watercourse, which passes

purposes.

through intervening properties, enters Louw Vliet behind a
house occupied by one Casper Dreyer, and passes on to the
out-houses of Louw Vliet at the end of these houses the
watercourse terminated formerly in a small pond or dam.
At one side of this pond there was a sluice gate, which,
when pulled up, allowed the water to pass on in front of the
house of Louw Vliet, to be used for the purposes of the
farm at the other end of the pond was another sluice gate,
which, when pulled up, allowed the water to pass along by
the side of the house of Louw Vliet, until it reached a spot
where it branched off into two watercourses one taking the
water to the higher ground sold to the plaintiff, and the
other to the lower ground sold to him the water issuing
from the second sluice gate and flowing into these two
watercourses are the water and the watercourses mentioned
;

;

—

;

in the contract of sale to the plaintiff of 1819.
In 1822 Letterstedt built a brewery in front of the house

Louw Vliet. In order to supply this brewery with a
supply of water, he raised a bank of earth six or seven feet
high, with a watercourse dug out on its top. This bank
began at a point on the watercourse leading from Newlands
Spring where the level was high enough to admit of a
portion of the water running in that course being led off
into this raised watercourse, and it ended at the pond beside
the out-houses. At this end of the bank a large cask, set

of

on end and open at the top, was placed so as to receive the
water brought along the top of the bank. Out of the lower
part of this cask a pipe was led towards the brewery and
in the bottom of the cask was a hole with a wooden plug in
;

which might be fixed in or pulled out at pleasure. The
and arrangements was that a
certain portion of the Newlands Spring should be diverted
it,

object of these structures

along the raised watercourse into the cask, to be detained
there for the supply of the brewery by the pipe leading out
of the cask, and that the surplus beyond what the pipe took
away should flow over the open top of the cask into the
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pond, at the side of which the cask was placed. So long as
the plug in the bottom of the cask was allowed to remain
fixed, this object was attained ; but if the plug were pulled
out, then all the water passed through into the pond into
which the water not diverted by the raised course was

Louw

flowing, to pass either to

portion of

it,

Vliet or to the plaintiff's

according as the one sluice or the other in that

pond might be open and no water then flowed to the
brewery by the pipe. The effect of this upon the right of
the plaintiff to have the water on Tuesdays and Fridays
was this, if Letterstedt's sluice gate at the pond were shut
and the plaintiffs opened, the plaintiff got all the water
coming that came into the pond by the original water;

—

course

;

but of the water led along the raised watercourse

—

he could get only what ran over the top of the cask, that
is, the surplus that remained after the brewery had been
supplied through the pipe

;

unless he, or

some one for him,
which case

pulled out the plug in the bottom of the cask, in

the whole of the water coming into the cask passed into the
common pond whence the sluice gates opened. With

regard to these arrangements, which exposed the plaintiff's
right to obtain the whole of the water on

Tuesdays and

Fridays to be curtailed, and which placed him under the
obligation, in the assertion of that right, of watching
whether the plug in the cask was pulled out or left in by

—

Letterstedt's people,
there was no evidence, on the one
hand, that the plaintfff had ever been asked for, or had ever
given his consent to, the cask arrangements nor, on the
other hand, that he had ever objected to them
while the
reasonable suggestion was raised that he must have been
;

;

aware of them, from the nearness of his residence to the
spot, and the intimate and friendly relations which subsisted
between the plaintiff and Letterstedt until the death of the
latter in 1862.
In 1846 Letterstedt seems to have found
that a supply of water beyond that furnished by the Newlands Spring was necessary for his brewery and for a brandy
distillery, which he had either then already erected or was
about to erect. In that year he purchased from the proprietor of Newlands the right to dam up the Palmboom
River, and to lead its water into the course which took
away the water of the Newlands Spring, thereby increasing
the water passing along this course by a quantity which the

95
evidence shewed amounted in the driest weather to about
1100 gallons per hour.

The evidence did not show that the

plaintiff

had either

been asked or had given his consent to this introduction of
the Palmboom River into the watercourse from the Newlands Spring, nor, on the other hand, did the evidence shew
that he had ever objected to it although the reasonable
suggestion was raised that he must have been aware of it.
The purchase of the Palmboom River must have been
;

Letterstedt, to the extent of the increased
supply of water obtained by it but whether it was beneficial to the plaintiff would depend upon whether, in consequence of it, more water was, upon the Tuesdays and
Fridays, allowed to flow over the cask into the pond, and so
to escape through the plaintifi"s sluice gate.
Even if the
eS"ect were to increase the supply to the plaintiff", he
repudiates the benefit, and disclaims any wish to retain it,

beneficial to

;

alleging, as

some of

his witnesses swore, that the

Palmboom

water was so contaminated with impurities as to aifect the
Newlands Spring water, and made it work a greater injury
to him than any supposed or possible benefit from the
increase of supply. A personal examination of the Palmboom River by my brother Judges and myself, at a time
when its stream was at the very lowest, satisfied us that this
suggestion of impurities was without foundation.
In the year 1858 Letterstedt made the following alteration in these water arrangements he did away altogether
with the raised watercourse, and in the original watercourse
he laid down an earthen 9-inch pipe, through which he
conveyed the accumulated water from the Newlands Spring
and the Palmboom River to the point at which the cask
had stood. He removed the cask, and in its stead erected a
square building, 6 or 7 feet high, with a division wall in
the centre 2^ feet high, thus dividing the area into two
compartments. Into the compartment A he led the 9-inch
pipe, and out of that compartment he led a 5-inch pipe to
:

the brewery, and four other pipes to diSierent buildings
connected with the brewery, the distillery, and the dwelling
house. Supposing these pipes to be closed, the water in A

would
it

rise to

into

the height of the partition wall and flow over
Out of B he led a 9-inch pipe
B.

compartment

towards the brewery, and above that pipe, but below the

is65.
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level of the partition,

he placed a sluice gate opening into

the plaintiff's watercourse.

The

object of these arrange-

ments was to keep a head of water in compartment A,
24 feet deep, for the supply of the pipes leading out of that
compartment to Letterstedt's works, and to allow to flow
over into B only such water as should remain after supplying those pipes, and out of B to carry off to the brewery on
iive

days in the week

the water that overflowed

all

;

and on

water to escape by the
sluice into plaintiff's watercourse. This arrangementworked
ia the same way as the cask, with this difference, that in
place of the 5-inch pipe of the cask, there were now a 5-inch
pipe and four other pipes to be supplied before any water

Tuesday and Friday

to allow that

could flow over the partition for the plaintiff's use; and
further that in the days of the cask the plaintiff could, by
pulling out the plug, prevent the flow of any water to the

brewery, whereas by this waterhouse arrangement he had

no means of preventing a continuous depth of 2^ feet of
water in compartment A for the supply of the brewery,
and only obtained such water as the pipes in A could
not carry away.
As to the extent to which the plaintiff has used the rights
The plaintiff and his
given him by the contract of 1819
witnesses swore that he had always taken the water on
Tuesdays and Fridays, except when Letterstedt asked him,
for his (Letterstedt's) convenience, to exchange one of these
days for another and that he had never limited himself or
been limited by Letterstedt or his people, until lately, as
to the hour at which he should either open the sluice to
run the water to his place,' or at which he should shut it off.
That he had done it at all hours as suited his convenience.
That he was aware of the pipe and plug in the cask, and
frequently pulled out the plug so as to prevent any water
running to the brewery that he had allowed Letterstedt
to make the raised watercourse and lead off from the cask
the 5-inch pipe from friendship for him personally but he
had no desire to continue the favour to those interested in
the estate who were strangers to him. The witnesses for
the defendants, while some of them swore that Letterstedt,
:

—

;

:

;

in the latter years of his

life,

desired that plaintiff's sluice

gate should not be opened earlier than 6 A.M. and should be
shut at 6 P.M., were not able to shew that even that order
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had always been enforced, and none of them were able to
fix any precise hour at which, from 1822 to the time of
issuing these orders by Letterstedt, the water had invariably
been let on in the morning to the plaintiff's place and shut
off from it in the evening.
Upon this state of facts, the first question raised by the
defendants was the extent of the right given to the
plaintiff" by those words of the contract of 1819 which say
that " on Tuesdays and Fridays " the plaintiff's piece of
land shall be entitled to " all the water which comes from
the Newlands Spring."
Those words, it was argued,
qualified as they are by the subsequent clause in the
contract which limits the plaintiff to the use of the water
" to and on behalf of the said piece of land," gave the
a right to the water for twelve hours only out of
the twenty-four of which Tuesday and Friday consist and
these twelve hours, it was further argued, were from 6 A.M.
plaintiff"

;

It was admitted that the ordinary signification
any day of the week was twenty-four hours but it was
argued that this might be altered by the practice of the
parties, according to which the words " Tuesday " and
"Friday" were to be interpreted; and an attempt was
made to shew that the practice of the parties had been to

to 6 P.M.

of

;

on the water for the plaintiff at 6 a.m. and to shut it off"
That attempt, however, signally failed. From the
evidence it is impossible to fix any particular hour at which
the water was so let on or shut off". It was proved indeed
that Letterstedt during the latter end of his life gave orders
that these hours should be 6 A.M. and 6 P.M. respectively.
But there is no evidence that these orders were communicated to the plaintiff" or assented to by him, or even
uniformly obeyed by Letterstedt's own people. There can
be no doubt therefore that the words in the contract of 1819
which say that " two days in each week the plaintiff's land
shall have the water from the Newlands Spring " must be
let

at 6 P.M.

read in their ordinary popular signification to mean two
days of twenty-four hours each. This might have been
otherwise if the evidence had shewn a uniform, invariable
practice throughout every

day of 33^ years of

letting

on

the water at one particular hour and shutting it off" at
another particular hour. By non-user of a servitude, either
entirely or to a certain extent, a servitude may be lost by
Vol. V.

H
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^',f'
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immunity from

gained by the servient tenement.
1

—

2), it is

said

:

may

In the Digest (43 — 20

Quotidiana autem aqua non

"

it

be

ilia est quce

qua quis quotidie possit uti, si vellet,
quanquamquotidianuminterdum hieme ducere non expediat

quotidie ducitur sed ea
etsi posset

dud."

It is not necessary, then, to use the

water

—

every day it may be used at the convenience of the party
having the right, with the intermission of the days of nonIn the same passage of the Digest it is said : " Autem
use.
scriptiom est in inderdicto uti hoc anno aqvAim duxisti hoc
est non quotidie sed hoc anno vel una die vel node : Ergo

quotidiana quidem aqua est quae quotidie duci possit etsi
1
aliquo momento temporis ducta sit." In the Digest 8
" Viae, itineris, actus, aquceductus pars
17, it is laid down
in obligationem deduci non potest quia usus eorum, indivisus
3
18 " Una est via etsi per pluresfundos
est." And in 8
imponafur cum una servitus sit ; denique quceritur, an si
per umi/mfundum iero,per aliuTui non, per tantum tempus

—

:

——

:

quanto servitus amittur an retineam servitutem ? et magis
Ideoque si.
est ut aut tota amittatur : aut tota retineatur.
nullo usus sum tota amittitv/r, si vel uno tota servatur."
The result of these and other passages is that a predial
servitude being indivisible cannot be partially acquired or
lost.
The plaintiff must either have lost his right to this
water entirely, or have retained it entirely, so far as regards eccentric use or disuse of his right and, as I before
observed, the evidence altogether failed to shew that for the
years of prescription the plaintiff did not exercise his right
during one fixed period out of every twenty -four hours, so
as to enable the Court to fix upon any given separable
number of identical hours out of the twenty-four hours of
every day, during the period of prescription, for which the
plaintiff had omitted to use his right.
As nothing short
of this will deprive the plaintiff of his right to the enjoyment of the water for the twenty-four hours of every
Tuesday and Friday, he must be entitled to the continuance
;

of that enjoyment, unless he has in

some way other than

non-user parted with or detracted from his right. This, it
was argued for the defendants, the plaintiff had done by
allowing the insertion of the 5-inch pipe into the cask for
the purpose of drawing off to the brewery such water as the
pipe would carry, before the plaintiff could receive any
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water for his land, and by allowing the arrangement of the
waterhouse described above. As this 5-inch pipe had been
laid so long back as the year 1822, it was argued that
Letterstedt and the defendants, as coming in his place, had
acquired a prescriptive right to have this 5-inch supply of
water deducted from the water passing on to the plaintiffs
land on Tuesdays and Fridays. Admitting that it would
be possible in law for the defendants and their predecessor
to acquire, in the circumstance, such a prescriptive right,
they have not succeeded in establishing by evidence such a
continuous, uninterrupted enjoyment as could alone give
them a right by prescription. They must throughout every
day of the 33J years of prescription have carried off water
by this 5-inch pipe, with the knowledge of and without
interruption by the plaintiff. I think it might justly be
said against the plaintiff that he must have known all along
of the existence and use of this 5-inch pipe, so that it
cannot be said to have been used clam ; but the evidence
satisfied

me

that the plaintiff and his employes used, at his

pleasure and whenever his convenience required, to pull out

thus preventing any water running
If this had been done but once in
the course of prescription, that would be sufficient interruption to prevent tbe acquisition of the prescriptive title
which the defendants set up. But the objection to this
prescriptive title, more fatal even than the want of uninterrupted prescriptive user, is that no such title can by law
exist servitude cannot support a servitude
" Nee usus nee
the plug in the cask

;

into the 5-inch pipe.

—

—

Ubsufructus itineris, aetus, vice aquceduetus legare potest quia

non potest." A servitude is a right
detached from the ownership of that on which the servitude
is constituted
it is a real right to an advantage out of the
property of another. Here Letterstedt was that other he
was the proprietor of the servient tenement. It would be a
confusion of terms to say that he could have a servitude out
He might have gained
of a servitude upon his own land.
freedom to his land from the servitude by the non-user of
the dominant tenement for the whole term of prescription,
and, perhaps, for any fixed daily or hourly determinate
period of prescription which, however, he never did gain.
servitus servitutis esse

—

;

;

But

it

was not possible

for Letterstedt

by

prescription to

acquire a portion of the plaintiffs servitude on Letterstedt's

H
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All that Letterstedt can be said to have acby verbal agreement or by acquiescence of

quired, either

23.
March 23.
.,

the plaintiff in his operations, was the usufruct of the 5-inch
pipe but such a right expired with Letterstedt's life. It
is quite consistent with the evidence to hold that such a

vs.

Letteretedt's

;

Executors.

by the plaintiff to Letterstedt, as it is
hold by law that no more was in fact given.

usufruct was given

necessary to

Such a right would necessarily expire with the life of the
person to whom it was given and in this instance it did
;

With regard to the
water of the Palmboom Kiver led by Letterstedt into the
Newlands Spring watercourse, the plaintiff has disavowed
any wish to participate in that water. It is unnecessary
therefore to consider what might have been his right had
he been otherwise minded. The plaintiff asks for all the
water flowing from the Newlands Spring on to Letterstedt's
place on Tuesdays and Fridays throughout the twenty-four
hours of these days. I am of opinion that he was entitled
to this originally, and that nothing which has occurred,
either on his part or on the part of Letterstedt, can in law
either deprive him of that right or in any degree impair it.
[His Lordship then suggested that a measurement should
be taken of the water that came from the Newlands Spring
on to Letterstedt's land. And he then intimated that after
such measurement had been taken a final judgment would
be given as follows]
That the plaintiff be declared entitled for the twenty -four
hours of every Tuesday and Friday to such a supply of
water as shall be found by measurement to flow during that
time from the Newlands Spring on to Letterstedt's land.
That the defendants be perpetually interdicted from intercepting the flow of any of this water on to the plaintiff's land.
That the plaintifi's prayer for £500 damages be dismissed
no evidence of actual damage having been adduced.
expire with the

life

of Letterstedt.

:

Cloete and Watebmeyer,
Plaintiff's Attorney, J. A. Tkctbk.
[Defendants' Attorneys, J. H. Reid &

I

JJ., concurred.
1

Nephew. J
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In
Ord.

6,

§ 4.

1843,

re Reitz.

Insolvency.

— Compulsory

Petitioning Creditor.

Sequestration.

—

— Locus standi.

Has a creditor the right to petition for the compulsory sequestration of his debtor's estate, on the ground
that there has been a nulla bona retwrn to the writ of
another creditor whose debt does not amount to £50 ?

Qucere.

A

petition on behalf of one Schoenberg, praying for
the compulsory sequestration of the estate of one Reitz, was
presented to Bell, J., in Chambers. The act of insolvency
alleged was a return of nulla bona to a writ of execution
issued at the suit of another creditor, T. Mostert, whose
debt was not sufficient to entitle him to petition. Bell, J.,
postponed granting the application for an affidavit, as to
the debt not being satisfied and insolvency of Reitz,
intimating that he would be prepared to grant the order on

production of such affidavit. For the petitioning creditor
the affidavit of Hofmeyr, an attorney, was now produced in
Court, setting forth that the debt for which the writ had
been issued remained unsettled that Reitz was in insolvent
;

circumstances, and that he himself would have petitioned
for the sequestration of his estate,

but in consequence of
by fire he was

the destruction of his books and papers

unable to

make out a

schedule and balance sheet.

Porter, A.G., for applicant:

Ord.

6,

1843,

is

—The

language of

§

4 of

very general and does not require that the

petition should be

by the

creditor, to

whose writ the return

of nulla bona has been made.

—It

strikes me as a very dangerous practice,
and get an order for compulsory
can
come
anybody
sequestration upon the return to the writ of another

[Bell,

J.

:

if

creditor,]
It

has been the practice to grant sequestration upon such

petitions.

[Wateemeter,
been done.]
[Hodges,

C.J.

:

J.

:

—

—As

I

am

my

not aware that

it

has ever

Brother Bell would have been

issej

J*^*-^""^'"^

—
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had the affidavit now read been produced to him
Chambers, it would perhaps be better to make the order
and say nothing about the other point.]

satisfied
jj^

Bell,

said he

J.,

CApplicant's Attorneys,

Jan

would make the order in Chambers.*

Hofmete, Tkedgold & Watekmeyee.]

and Others, Members of the Mohammedan
Church of Jan van Bougies, vs. Ismael and
Others, Imaum, Gatieps, and Billals of the same
Church.

Mohammedan Community.
Gatie-p.

B.,

—

Secession.

—Locus

—Election

Imaum.

of

—Bights

of

Poivers of Congregation.

standi.

who had founded a Mohammedan Church, the members of
which used to assemble in a house belonging to him, by
will appointed S. sole heiress

:

by her will she appointed
and elders " of this

certain persons as "priests, deacons,

and

church,

after their decease,

their

successors

for the

time being, universal heirs of the said house in trust for
the

Mohammedan

congregation, under the

Church, the house
congregation.

to

remain

After

the

name of

B.'s

the exclusive property of the

death of

S.

1861,

in

her

who was the sole
will, and who was

executor transferred the premises to M.,

survivor of the persons named in the
then the priest or Imaum.
Thereafter,
executed a deed reciting the will,

dants

to

be

Imaum,

to priest, deacons,

right

to

dismiss

Gatieps,

and
the

and

in

1862,

and appointed

M.

defen-

Billals {corresponding

of the church, subject to his
Gatieps and Billals and appoint

elders)

He

further declared that the house should, if
necessary, be transferred after his death to the aforesaid
others.

persons

whom

who might

be living at his death,

or

to

others

M. died
in 1864. Between the date of the transfer in 1861 and M.'s
death plaintiffs retired from the congregation, owing to a
[* In

he might have appointed in their place.

Wood & Stewart

was granted on petition by
obtained by anotber.]

vs.

Paterson (Feb. 15th, 1867) similar order

creditors in respect of a return of nulla bona
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dispute with M., hut in 1863 they commenced a suit to

have the deed of M. set aside, and for general relief. It
appeared from the evidence that hefore M.'s death, when-

was unable through increasing infirmity to perdefendant I. had performed them for
him, with the approval of M. and of the congregation, and
that, subsequent to M.'s death, I. had performed these
ever he

form

his duties,

duties with the approval of the congregation, not including
the seceders.

Held, that M. had no power

to

make

the appointments by deed,

hut that, under the circumstances proved, defendants must
he held to

be

were entitled

officers of the church, and
hold the premises in trust for the con-

duly appointed
to

gregation.

That plaintiffs did
rights

not, hy their retirement in 1862, lose their

and privileges

as members of the church,

and were

entitled to join in the services.

That no custom or law was proved whereby
should succeed as

the senior Gaticp

Imaum.

That no custom or law was proved whereby
sole right to appoint a successor.

the

Imaum

has thr

Action to set aside a certain notarial deed or instrument
5, 1864, by Mahmat, then Imaum of

Feb'ae.

made on September
a certain

Mohammedan church, whereby the first-named

fendant, Ismael,

was nominated and appointed Imaum,

de-

after

Mahmat's death.
In 1861 one Hadje Danie, Senior Gatiep of the church,
returned from a pilgrimage to Mecca, and immediately
began to agitate for the introduction of changes in the
form of worship practised in the church. He obtained
possession of the key of the mosque and excluded Mahmat
from it. An action at law resulted in the restoration of
Mahmat to his office. Thereupon Danie and his adherents
seceded, absented themselves from the services of the
mosque, and conducted a service of their own in a private
Mahmat then executed the deed appointing Ismael
house.
his successor, and confirming the other defendants in their
Ismael was the Gatiep next
offices as Gatiep and Billals,
deed was intended to
this
and
in seniority to Danie,
prevent the latter from succeeding to the

office

of

Imaum,

March

2.

Apru

5.

'^s°i8°*aei and'
'

"""^^
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1

2!

Aprils!

Jan and others
'

others.

would under ordinary circumstances have done. The
wiU of Samida, widow
of Jan van Bougies, Mohammedan priest, by which the
mosque was devised to trustees for church purposes,
Mahmat had no right or power to regulate the succession of
the Imaum and office-bearers of the church. Defendants
excepted that plaintiffs had no right to sue, as they were
not members of the church of Jan van Bougies, and pleaded

as he

declaration aUeged that under the

further the general issue.

The Effendi in his evidence stated that on the death of
an Imaum, in a case where the founder of the church was
dead, the congregation would elect an Imaum.
The other
facts of the case appear sufficiently from the judgments.

Be
make
the

Imaum,

congregation

Gatieps,
;

:

and

members

Billals

or the congregation

the persons nominated.
to be

—

plaintiffs
Mahmat had no right to
By Mohammedan law, custom, and usage,

for

Villiers,

this deed.

The

must be chosen by the
must distinctly approve

plaintiffs

have never ceased

of the congregation.

BuchaTian, for Ismael and four of the other defendants,
quoted Raphael's " Java," to shew that the Mohammedanism
of the eastern islands differed widely from the Mohammedanism of Turkey. Mohammedans here looked to
Mecca, not Constantinople. In Arabia the Shiar heresy
prevailed.
The Effendi, a Turk, cannot be held an
authority among Malay Mohammedans. There was evidence that an Imaum of a congregation had unrestricted
powers of appointment. Mahmat had power to appoint
Ismael, not only as the Imaum but also as sole surviving
trustee under the will of Samida.
Purcell, for the remaining defendants
Plaintiffs have
no locus standi. During the lifetime of Mahmat they
absented themselves from the mosque, withholding offerings
and attending service elsewhere. The congregation have
approved of Ismael's appointment.
:

—

Cur. adv. vult.
Postea (April

Bell,

J.,

5).

in delivering judgment, said

:

—This

may

be

considered as the continuation of two previous cases. In
the first of those cases Mahmat, Imaum of the church, com-
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plained that Danie had excluded him from the dwellinghouse attached to the church; and the Court maintained

Mahmat's right

enjoyment of the premises. Danie
Mahmat had excluded him from
the use of the church, and asked for an order restraining
Mahmat from so doing; and the Court confirmed Danie's
right to enter the church so long as he conducted himself
quietly.
But Danie, acting under advice, did not think it
prudent to take advantage of that order on the contrary,
he thought it more prudent to withdraw from the church,
and use his own dwelling as a house of prayer. This he

isee.

MMch2;

to the

then complained that

Aprus".

janandothers
"'

;

and his followers have continued to do ever
dead

for

since the Court's

Now Mahmat having been

order of the 10th of July, 1862.

about two years, the adherents of Danie come into

Court, by this action to set aside a deed whereby Mahmat has
attempted to continue after his death the power which in his
lifetime he exercised over this church.
It would seem that

Mahmat, conceiving that the will

of

Samida gave him power

to that effect, executed the deed of the 6th September, 1864,
Jan van Bougies by his will
under these circumstances
:

—

of July, 1811, appointed his wife Samida his sole heiress.
After his death Samida, in February, 1848, executed her
will, whereby she appointed several persons (among them

Mahmat) whom

she designated as "the then priests,
deacons, and elders of the church of Jan van Bougies," and
after their decease "their successors for the time being,"
universal heirs of the house in

Long

Street,

which during

Mohammedan

Church,
"in trust for the Mohammedan congregation, under the
name of the church of Jan van Bougies," under the express
condition that the said house should never be sold, mortgaged, or pledged, or be encumbered in any way whatsoever,
but that the said house should remain the exclusive
property of the said congregation. On the 30th January,
1861, after the death of Samida, Klerck, the executor
under her wiU, transferred the premises to Mahmat, who
was then the sole survivor of the persons, in whose favour,
by name, Samida had given them by her will. On the
5th September, 1864, Mahmat executed a deed which
recited the will of Samida, and further recited that "he
was desirous before his death to make provision with regard
his lifetime Bougies

had used

as a

to the said church, and for the spread of the

Mohammedan

^Slre*"
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religion.
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March
Aprii

said

i.

ing to

"*'

oXre.*°

this

recital

he declared "by virtue of the

wiU of Samida, and the power and authority belonghim as Imaum or chief priest of the said church, by

i.

Jan imdothcrs

On

Way

of testamentary disposition, or of the appointment of

the religious duties of the
church," that he appointed, " subject, however, to the power
office-bearers for conducting

which he possesses as Imaum to cancel and revoke the
appointment if need be," Ismael, the defendant whom the
deed designated as Imaum or High Priest of the said
church, after his (Mahmat's) death, and the other defendants by name he designated as Gatieps and Billals,
" reserving to himself the right to dismiss the said Billals

and Gatieps, and to appoint others in their

stead."

By

a

subsequent clause in the deed Mahmat declared that the
houses should, if necessary, be transferred after his death to
the aforesaid persons who might be living at his death,
"Gatieps, Billals, or to other persons who may be ap" by him, Mahmat.
Danie and those who
with him never interfered in the proceedings of the
church of Bougies after they retired from it in 1862, nor
did they in any way interfere with the proceedings of those
who remained after they left. But in November, 1865, Jan
and others, forming a part of those who retired from the
church with Danie, sued out the summons in this case
against Ismael and the other persons in whose favour the
deed of Mahmat had been executed. The declaration in
the action alleges that the deed of Mahmat is invalid,
inasmuch as he had no power to execute it so as " thereby
to regulate the succession of the priests and office-bearers

pointed as such
side

of the said church." The declaration further alleges that
the defendants are not the successors for the time being
according to the true purport and meaning of the will of

Samida.

Upon

the declaration prays
should be set aside and be

these allegations

that the deed of

Mahmat

The defence in all cases is
The declaration does not appear to
have been happily framed with a view to effect the chief
declared to be null and void.
practically the same.

object the plaintiffs have in view.

Its only

prayer

is

for

the declaration of the invalidity of Mahmat's deed.
In
regard to that very little evidence was led or argument
used,

and very little indeed was necessary. The deed
by virtue of the will of Samida, but there

professes to be

—
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nothing in that will that gave Mahmat power to execute
such an instrument. The deed further professes to be
executed by virtue of the power and authority belonging to Mahmat as Imaum of the church to appoint an

is

Imaum

after his decease with Gatieps and Billals.
But no
evidence has been adduced before us to shew that he, as
chief priest, had any such power of appointment by deed
at all events, if he had the power at all, as to which I shall
speak presently. There can be no difficulty in declaring
this deed of Mahmat's invalid as being granted by virtue
of powers which are not possessed by the maker but this
declaration of the Court will go but a short way to solve
the questions which have arisen between these parties. It
will leave undecided the questions, who is Imaum, and who
are Gatieps, Billals, and Marabouts of Jan Bougies' congregation, who, under the will of Samida, are entitled to be
trustees of this church and the other premises, which,
judging from the statements in the declaration, judging
apart from its prayer, and judging also from the evidence
adduced and arguments used, is the true question which
the plaintiffs seek to have decided by this Court. In the
declaration it is alleged, no doubt, that the defendants are not
successors according to the will of Samida.
If so they are
not entitled to the benefits of her will but there is not any
prayer to have this declared. There is, however, a prayer
for general relief.
Taking that in conjunction with the
statements to which I have already alluded, it would seem
to me that the plaintiffs may have the question whether
the defendants have been duly appointed to their respective
offices decided upon this record, because relief upon this
ground will neither be foreign to nor inconsistent with the
allegations of the declaration, but, on the contrary, consistent with them.
The Court therefore may take into
consideration the question necessary to be considered,
whether further relief than is specifically prayed should be
;

;

granted or refused.

The

plaintiffs

in support of their

declaration adduce a variety of witnesses to prove the

course of dealing in this church with regard to the appoint-

ment

of church officers,

and they

closed their evidence with

Beker, a gentleman who
considerable
knowledge and
presumed
to
possess
be
Mohammedan
in
of
the
information
regard to the law
the examination of Effendi

may

Abou

- ises.

uSoht
Apru;*:

jan authors
"'

^th^'""*

;;
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Church as that law exists in Turkey, since he has been
entrusted with the highly honourable and responsible
mission from the Sultan's Government of endeavouring to
compose the diflferences which have unhappily arisen

among Mohammedans resident

in this town.

for the plaintiffs, that the Court

It

was bound

evidence of the Effendi as he delivered

it

was argued
to take the

in Court without

which he based his evidence,
in the same way as the Court would be bound to take the
oral evidence of the law of a foreign country from any
referring to the authorities on

advocate of that country, without asking for the authorities
on which he based his evidence. If the law of Turkey
were the law by which the rights of these parties were to
be ascertained, this argument for the plaintiffs might be
good but it is fallacious because the law of Turkey is not
the law by which their rights are to be determined. The
Court must be guided by the law of the Colony with regard
to the rights of real property
and with regard to the
;

;

rights of enjoyment of property
it is

held in trust ; so far as

officers,

it

who, by virtue of their

by those

for

whose benefit

respects the appointment of
office,

will

be entitled to be

must be guided by the
of the founder of the church, who may be said to have

trustees of the property, the Court
will

been Samida, the widow of Van Bougies, so far as light
can be thrown upon the will by the usages which were
followed in the Church during the life of Samida and after
her death, and as light can be thrown on these usages
themselves by the law of Turkey, where the Mohammedan
Church is the established church of the country, so far as
that law can be legitimately made to bear on this church,
situated in a colonj;^ where the Mohammedan Church is not
the established church. It was only in the latter view
that the evidence of the Effendi could be advantageous
and as the inexperience of this gentleman in the English
language made it doubtful whether he had conveyed to the
Court precisely what he had intended to say, the Court was
anxious to have had a translation of the Arabic works to

which the Effendi referred in the course of his evidence
but the Court has found such a translation to be beyond
its reach.
I must therefore dispose of the case, so far as
the Effendi is concerned, with the assistance of his oral
evidence and his interpretation of those passages in the
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Arabic works together with Mathews' Translation of the
Misehat-ul-Masabih, in which among other things are exhibited the religious policy of the Mussulmen. The Court
must form the best conclusion it can arrive at from these

and the other evidence which is inconclusive and
unsatisfactory upon some particulars and contradictory
upon others. So far as I can form an opinion from the
materials presented to us, it would seem that in Turkey the
appointment of all permanent officers in a church after the
death of the founder, or Bani, lies with the Sultan, through

materials,

subordinate officers, of whom the Sheik-el-Islam of
Constantinople is the chief; but it would almost seem that
Imaum, or Priest, is not a permanent office in the holder, for
in the work to which I have already alluded the Misehatul-Masabih it is said that if one come into the church
more learned or more virtuous than he who happens to be
his

—

—

Imaum

at the time, the person so

Imaum,

as being the

coming in should be

better qualified of the two.

This
appears from several passages in the books and yet there
is another passage where a precocious infant six years old
was appointed, evidently without reference to his learning
or virtues, merely because he could best recite the Koran.
And such being the qualifications for the office of Imaum,
it nowhere appears who is to be judge of them and to say
;

who

If it were to be supposed that the
is better qualified.
congregation were to judge in such a case, this would be to
suppose endless disorder and confusion arising from the
conflicting opinions of different persons in the congrega-

would seem reasonable to suppose, therefore, that
the more religious and more moral person
should be Imaum, this is only meant as an abstract
enunciation of what ought to be the qualification of a
person about to be made an Imaum, to wit, that he should
tion.

when

It

it is said

be the best in these specified respects of every one in the
congregation, and that the appointment of the Imaum, as
of every other officer of the church, rests with the Sultan
through his subordinate officers; and yet it is certain so
far as we can learn that there is not, in Turkey, any order
of priesthood or priestly caste of persons. So much for
With regard to the Mohamthese matters in Turkey.
medan Churches in this Colony, it would appear from the
evidence,

so far as it goes, that the

office

of priest is

isee
Feb. 26.

March

2.

6.

Aprus.'

Jan and others
othera.
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Feb. 26.

March

2.

,.

6.

April

Jan and
vs.

5.

others

Ismail and
others.

permanent and enduring in the individual once appointed,
and that the existing priest may nominate his successor in
that office before the congregation
it being taken for
granted that the man he selects has no moral or religious
blemish on his character; and if no objection is taken
to the person so nominated as priest, that person becomes
;

If the congregation object to the person
nominated in respect of character, morally or religiously, it
is the duty of the nominating priest to give effect to the
his successor.

objection of the congregation.
No case, however, seems to
have arisen in which objections have been taken to the
nomination of a priest, and therefore no case has arisen in
which, objections having been taken, the priest has had to
dispose of them
nor were any of the witnesses able to
inform the Court how, if such a case were to arise, and
the nominating priest were to refuse to give effect to
the objections of the congregation, the matter would be
adjusted between them, further than by saying the congregation would then go out of the church. The witnesses
did not seem to be able to realise the idea of a priest
nominating a person disqualified to be his successor, or how
such a case could be disposed of.
With regard to the
particular Church which forms the subject of this action we
gain a little more light. In this Church there have been
since its foundation only three priests, Jan van Bougies,
Abdol Logics, and Mahmat. Jan van Bougies, as founder,
made himself priest, which even in Turkey he would have
been entitled to do, but he died without appointing a
;

successor.
After his death Logics, who in Van Bougies,
time was Senior Gatiep, became priest but in what way he
;

became

so,

whether by virtue of his Senior Gatiepship, or

by

the election of the congregation, or at the suggestion of
whom as heir of Van Bougies the property was
vested, does not appear.
It does appear, however, that at

Samida, in

one time Logics left the church because the congregation
objected to his appointment of a certain Billal.
When he
left, the congregation was without an Imaum
and at the
suggestion of Danie, who was Junior Gatiep, Mahmat, who
was the Senior Gatiep, was, with the previous approbation
of Samida, signified verbally in the presence of the congregation, appointed to be Imaum.
Logics remained away
five years.
He then returned to the church, and continued
;

Ill

throughout his life but singularly enough
would Mahmat permit him to perform the
priest, nor was Logies ever able to assert his right

to resort to

it

offices of

in that 'respect,

such right existed. After Logies' death
Mahmat continued, as during Logies' life, to act as priest,
and he did so down to the day of his death whenever he
was able to appear in the church. Age and infirmity seem
to have disabled Mahmat from attendance in church for
some time before his death.
To supply the place, the
defendant Ismael was appointed to act as Imaum, but
whether he was appointed by Mahmat's own sole authority,
without reference to the congregation, or whether upon the
proposition of Mahmat assented to by the congregation,
does not, I think, appear but this is certain, that during
the life of Mahmat, and when he was absent from church,
Ismael acted as Imaum, without dissent by the congregation, and that ever since Mahmat's death he has acted as
sole Imaum with the consent and approbation apparently
of the congregation at all events without their dissent
actively expressed. By the appointment of Ismael, Danie,
who was Senior Gatiep at the time of his secession from the
church, was passed over but I am unable to say that any
illegality was committed, or any injury done to him by
if

;

—

;

this,

for

authority

by Turkey no

in

the general law recognised

is

to be found for saying that the Gatiepship,

senior or junior, gives

history of the

any right

to be

Mohammedan Churches

Imaum

nor in the

;

in this Colony has

there been more than a custom, and in the history of this
particular church -that custom has not

been invariable.

Logies and Mahmat were both Senior Gatieps at the time
of their appointment, no doubt, but though necessity
dictated the appointment of Mahmat in the lifetime of
Logies, by the retirement of Logies from the church, no
incompatibility was found in Mahmat's continuing to act
as Imaum after Logies had returned to the church, and in
his excluding Logies from so acting, which, as I before
observed,

Mahmat

did

until

Logies'

death

;

but

such

incompatibility there would have been, and one would

expect to have found objection taken by Logies, or by the
if the Senior Gatiep, which Logies was, was

congregation,

entitled to be

was

to

make

isee.

;

at no time

Imaum.

If,

then, in this church the custom

the Senior Gatiep Imaum, there

is

authority

March

2!

April

s.

Jan and
'

othersi

others.

;
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by Danie and
Applying by analogy as
far as one may do so the law in Turkey to the custom of
Mohammedans in this country, and particularly in this
church, which by deed of the founder is given for the
benefit of the congregation, and not of certain church

in the case of Logies

1866.

March

2.

April

I'.

janaM^thers
"''othere!""*

and Mahmat

for passing

appointing the defendant Ismael.

officers

either

self-nominated or otherwise appointed,

it

would seem to me that the selection and nomination of
persons as officers rest with the existing Imaum, and that
the appointment consists in the nomination receiving the
approbation of the congregation, expressed or silent; and
that, failing an Imaum either bj'- death or secession from
the church, or any other cause, the power of selection
devolves on the Gatieps, in succession according to the
seniority, the

power of appointment by approbation of the
with the congregation. This I say

selection still resting

with much doubt in the absence of satisfactory evidence as
law of Turkey and the custom of Mohammedans in
But with regard to the particular case before
this country.
us it is immaterial, in the view I take, whether I am right
in what I have just said, for if the power of the appointment rests in the Imaum alone, as is contended by one side,
which I think on the evidence it does not, the appointment
of the defendant Ismael is unassailable because ex concessis
in his lifetime he was appointed by Mahmat, he being then
the undoubted Imaum of the church. If, in another view,
his appointment of Imaum can be made by the Imaum only
with the consent of the congregation, the appointment of the
defendant is equally unassailable, because Mahmat, being
Imaum, made the appointment; and that appointment
would be an equivalent to a proposal to the congregation
and the congregation have never dissented from the
appointment, but, on the contrary, have approved of it,
which would be equivalent to an assent to the appointment, if it had been begun in the form of a proposal
from Mahmat. If, in another view, the appointment of
Imaum rests with the congregation alone, the appointment
of the defendant would still be unassailable; because
assuming in such a view that Mahmat had no power origin-

to the

ally

to

appoint,

the

congregation,

by

ratifying

and

approving of this appointment, though unauthorised in
its origin, have waived all right to object.
Therefore,
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qudcunque via data, the defendant Ismael is Imaum o£ the
church. The position of the other defendants as Gatieps
and Billals is exactly the same as that of Ismael the
Imaum, so far as regards the appointment to their respective
These defendants, therefore, in their respective
capacities, are, in my opinion, the successors for the time
being of the persons in whose favour the will' of Samida
was executed, and therefore will be entitled under the will
to hold the church and other premises as trustees for the
congregation of the church of Jan van Bougies, though the
deed of Mahmat be void, as we must declare it to be. The
plaintiffs, however, dispute the appointment of the defenoffices.

dants upon this other ground,

if it is

rightly understood, to

and those who along with them sided with
Danie in retiring from the church of Jan van Bougies and
in holding worship in the house of Danie since 1862, are
entitled to be considered as members of the church, and are
entitled as such to take part in the appointment of church
officers.
The evidence is by no means satisfactory or conclusive as to what constitutes a congregation, or membership of a congregation, and as to whether ceasing to join in

wit, that they

what time,
deprives the individual of the privilege of being considered
a member. But the plaintiflFs could not desire to have this
the services of the congregation for any, or for

them than that no period of secession from
a congregation will deprive the seceder of the privileges of
being a member. In that view the plaintiffs and their
coadherents have always been members of the congregation
stated better for

of

Jan van Bougies' church, and could at any time since
1864, the date of Mahmat's

1862, or at any rate since

death, assert their right to take part in the offices of the

congregation.

The

plaintiffs

no doubt attempted to prove

Mahmat had

personally ejected Danie and them, his
coadherents, from the church, and on a second occasion

that

them admittance to the church, whereupon they
had not re-attempted to gain admission. The evidence as
to their exclusion from the church was contradictory.
Perhaps the more connect conclusion to draw from it is that
Danie alone was excluded, and that the others chose to
withdraw, because they would not enter unless Danie were
allowed to enter with them. But even if this were otherwise if it were true that Mahmat excluded from the
refused

—

Vol. V.

I

isee.

March

2!

Aprils!

Jananlothera

"'othcre/"
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March

i.

cliurch not only Danie but all those who sided with him,
the evidence is certain that Mahmat was the active party in

April

6^

requiring and obtaining their exclusion.
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jan and others
others.

fore, as
plaintiffs

Mahmat

lived

So long, therean excuse might be found for the

not coming to the church, in their laudable desire

with this aged priest, who was then
upwards of ninety years old, and their readiness to allow
their privileges of membership to remain in abeyance until
to avoid contention

his death, which, in the course of nature, could not

be far
but so soon as Mahmat's life was at an end in
1864, this excuse was at an end. Then the door of the
church was open to the plaintiffs, so far as Mahmat was
concerned, and if it had been unexpectedly closed against
them by any of the defendants or their coadherents, the
doors of the Court were open to the plaintiffs to obtain from
it the maintenance of their right of membership, as this
Court had afforded it even to Danie by its order of July,
1862.
By that order this Court declared that even Danie
should have free access to the church so long as he comported himself quietly. The plaintiffs, therefore, must have
been aware ever since 1862 that all, or any, or each of them
might, by an order of this Court, have asserted their rights
distant;

to partake of the offices of the church, and among others
either object or assent to the appointment of the defendants
as Imaum, Billals, and Gatieps.
The plaintiffs were aware

that the church assembled every Friday in each week, yet
two years they have absented themselves from its
meetings. They could not suppose that in the meanwhile,
for

because of their absence, the proceedings of the congregawould be suspended. Their absence having been
voluntary, they cannot be heard to allege that the proceedings of the congregation meanwhile are invalid. If
tion

their appointments are distasteful to the plaintiffs, they
have themselves to blame for not having interfered, either
to prevent

them originally, or object to them immediately
Mahmat's death. It would seem, therefore, either that
the defendants have been duly appointed originalljImaum, Gatieps, and Billals, or that their appointment,
though originally invalid, had since been rendered valid by
the approbation and consent of the congregation, and that
as such officers they have the right, under the will of
Samida, to the church and premises in question, as trustees
after

—
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and that the plaintiffs never having
members of the church are
with and partake in all its services when

for its congregation,

the

forfeited

character of

entitled to resort
so disposed.

wee.

March

Apru

2!
5'.

Jan and others
vs. Ismael and
othera.

Watermeyee,

Imaum

the old

—

with my Brother Bell that
Mahmat had no authority as surviving

J.

:

I concur

trustee under the will of
as

Imaum and

Samida

to appoint the defendants

other ofiSce-bearers in this church of Jan van

nor had he, I think, the power as Imaum, or, as he
make these appointments
by deed. How he himself became Imaum is not perfectly
clear, but it is certain that he did not become Imaum by
virtue of any authority from his predecessor in that oiEce
Abdol van Logies. Abdol van Logies seemed to have
ceased to be Imaum by reason of the dissatisfaction of the
congregation expressed with regard to his appointment of
an inferior officer, and, on his departure from the church
with a section of his congregation that adhered to him,
Mahmat was made Imaum, being proposed or announced as
such to the congregation by Danie, one of the Gatieps, the

Bougies

;

designates himself, Chief Priest, to

same who afterwards became Hadji, and whose adherents the
and not objected to by any of the members.
Probably the influence of Samida, who was proprietress of
plaintiffs are,

the church building, which, in pious reverence for her
husband's memory, she suffered to be used as a church
during her lifetime, and which she bequeathed to the
congregation (though she might as his universal heir have
disposed of it in any manner she thought fit), made Mahmat

When
as her influence might have unmade him.
Abdol Logies having once ceased to be Imaum came back
to his church, he came as a member of the congregation,
performed none of the duties of Imaum, and made no
endeavours to interfere with the authority of Mahmat,
acquired not from himself as Imaum, but from Samida,
the proprietress, and the congregation. In this Mohammedan
congregation Jan van Bougies, who appears to have had
some knowledge of the Koran and of the ceremonies in use
at his birth-place, made himself Imaum, and was accepted
as such by those who congregated at his house. How Abdol
Mahmat's apLogies became Imaum does not appear.
pointment has been noticed. There is not the slightest
Imaum,

I 2

:
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March

i.

authority, in the proceedings in this church at least, for the
assertion that the Imaum has inherent authority to confer

April

\.

this dignity
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on any successor.

Thus,

if

the object of this

action Were simply to declare the deed void, as having been
ottos! r* ^^^^a vires of the Imaum Mahmat, the surviving trustee on
behalf of the congregation under Samida's will, it might

Jan k^ffiers
"'''

not be necessary to say anything further. But we may read
by my brother as going beyond the
immediate terms, and in fairness to the parties enter into
the real question between the plaintiflfs and defendants
whether the plaintiffs as members of the church of Jan van
Bougies are entitled to displace the defendants as officebearers of that church.
This is the question which both
the prayer, as stated

upon the Court, and from the consideration
think they are not excluded, though the
pleadings should have been more explicit on the subject.
This church building was the property of Samida, and
on her death became the property of the congregation, not
of Mahmat, who alone of the intended trustees survived her.
The transfer to him by her executor makes it his only
in trust for the congregation.
His successors, and those
of the other ofiSce-bearers originally appointed with him,
are in perpetuity the trustees by Samida's will and by
transfer from her estate.
If the defendants are rightly the
Imaum, Gatieps, &c., of this congregation, they are the
trustees under Samida's will, as the successors of the first
intended trustees; if not duly the Imaum, Gatieps, &c.,
they are not such trustees. We have endeavoured, during
parties pressed

of which

we

the course of this investigation, to discover what constitutes
membership of a congregation, but in vain. No record
whatever is kept of admission there are no lists of those who
;

are supposed to have a right to join in the services

there
apparently no qualification of any kind required. As
regards this we are relieved from perplexity by the admission from the Bar that all the parties were members of the
church at the time of the differences which resulted in the
order of the Court of 1862. The plaintifis now af&rm that,
;

is

although, acting under advice, they abstained from attending
the services conducted by the old Imaum Mahmat, after his
refusal to allow the entrance of the Hadji

Danie into the
Church, they never abandoned that Church, but intended to
retain all the rights they possessed as members of the congre-
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gation, of which rights nothing that has occurred has deprived

them. In this position I believe they are right.

and

all

now members

of that church,

members

They are one

and entitled to join in

But they seem to affirm
further that, because of their membership and the appointment of the defendants as Imaum, &c., without any concurrence of theirs these latter have not been duly appointed, and
are not in law the office-bearers of the church. It was
indicated by the plaintiffs that Danie, who was Senior
Gatiep at the date of the differences with Mahmat which
led to his and their temporary secession from the church
during the old man's lifetime, should be Imaum. No doubt,
in several instances, the Senior Gatiep did become Imaum.
But the idea that the Imaum, Gatieps, &c., are different
its services if

in 1862.

grades of the sacerdotal order, seems to be at the root of this
assumption. It is plain that there is no sacerdotal order
among the Mohammedans. Any good Mussulman may be
" Imaum " answers, I believe, exactly,
to the Latin " Antistes," qui cceteris prcestat, antecellit ; the

an Imaum. The word

German

vorsteher, not to sacerdos.
The Effendi rightly, in
accordance with this view, said he was to be Imaum who
best understood the Koran in the congregation. This is quite
in agreement with what is gathered from the Muschat-ulMdsdbah, the English edition of which, by Captain Mathews,
published at Calcutta, has been handed to the Court by the

Effendi.

said

:

"

Abou Masund-Ansari
I refer to chap. 27, part 1.
Let him act as Imaum to
of God said

The Prophet

'

:

a congregation who knows the Koran thoroughly, and if all
present should be equal in that respect, then let him act
who is best informed in the rules of prayer and if they are
all equal in this respect also, then let him act who is most
abstemious and if equal in that respect likewise, then let
;

;

that person act

who

is

oldest

'

.

.

.

.

And, further, Abu-Said-

them
When
Khundri said
most
him,
and
the
follow
others
must act as Imaum and the
"
best.'
the
Koran
who
repeats
he
act
is
worthy of them to
The Imaum being thus in theory the man in the congrega:

'

there are three persons, one of

superior to the rest, it is not difficult to understand the power exercised, as we are informed by the Effendi,
in the Turkish dominions by the founder of the church (the
tion

who

is

by the master of the church for temporal purposes
in regard to the nominating or displacing of
Mutuali),
(the
Bani), or

ises.

March

2.'

Apdis!
jan aethers
""

^^'

others.

;
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equal or not to the performance
in Lane's Modern Egyptians,
the
passage
or
;
April i.
where it is stated (vol. 1, p. 115): "The condition of
Jan aethers Imaums is Very different in many respects to that of
They have no authority over other
"'oS'.™'* Christian Priests.
1866.

MarVI:

Imaums as they were found
of their duties

persons, and do not enjoy any respect but that their
reputed piety or learning may obtain them ; nor are they
a distinct order of men set apart for religious offices

and composing an indissoluble fraternity
has acted as Imaum of a mosque may be
displaced by the warden of that mosque and with his
employment and salary loses the title of Imaum, and
has no better chance of being again chosen for a religious
minister than any person competent to perform that
office."
If such be the position of Imaums, it must be clear

like our clergy,
for a

man who

that the other office-bearers, the Gatieps, &c., are not in
a lower grade of priesthood and not to ascend to a higher.

A person may

Imaum without

ever having held an}'
to the traditions,
as mentioned by my brother, a child of six or seven years
old was made Imaum because of his proficiency in repeating
the Koran {Mathews, p. 237). Unless the plaintiffs could
other

office

be an

in the church,

and so according

shew distinctly that by rule of this particular congregation,
the Gatiep must be the Imaum's successor, their assumption

was
Imaum. No
such rule has been shewn us. These references to the power
of the founder of the church, the churchmaster, the warden

utterly fails that

by virtue

of his Gatiepship in 1862 he

entitled to claim the succession to

Mahmat

as

where the church

is not the property of the congregation,
but in the founder or his family, or under some distinct
arrangement as to power over the church made by him, lead
us to the consideration of the case where the church is

absolutely the congregation's, vested in trustees for their

Where the Bani and his family are dead, and there
no Mutuali, we were informed by the Effendi that in the
Turkish dominions the choice of the Imaum was in the
congregation, and he gave the rules which ought to guide the
benefit.

is

congregation in the selection, being the rules already quoted,

but rather more fully explained in case of differences the
" Cadi " heard the cause and decided, if necessary with
the assistance of a " Mufti," on the man best fitted for the
dignity from the Cadi's decision, the reference was to the
:

:
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" Sheik-el-Islam " and in fact, the judicial, religious
and
1866.
Feb. 26.
executive elements being blended to a great extent, the
March 2.
appointment became an appointment by authority of the
Aprils,'
Sultan. We were not told what would be the condition of
janai^thers
things in those parts of the Sultan's dominions where his
™oS!'"'*
authority is merely nominal. What must be the rule in a

Mohammedan congregation

in a country where that religion
not the established church, we must endeavour to discover.
I agree with my Brother Bell in reference to the evidence
of the Effendi. His credentials and his position satisfy the
Court that in regard to the Law of Turkey and the practices
is

of the

Mohammedans

what he has stated is enby us. It is for us to
say how far we can adapt rules which apply to an established
titled to respect

and

in Turkey,

to be accepted

Mohammedans here without the machinery of an
and how far these rules can be fitted
Mohammedans who plainly have some practices and

religion to

established religion,
to

observances differing from those in general use in the
Turkish dominions. To a certain extent the doctrine la-id
down in Long vs. The Bishop of Gape Town* must be
followed, though with a limitation ; for while in that case
the parties were respectively Bishop and Presbyter of the
Church of England in a Colony where that church is not
the established church, in the present case the plaintiffs

and defendants are Mohammedans certainly where Mohammedanism is not established but they are not Mohammedans bound by rules which may be peculiar to the Turkish
;

dominions or parts of them, in as far as applicable here,
though undoubtedly bound by the rules of Islam, if we
could find these out. If, in the perplexity in which we
have been placed through the incompleteness of the
evidence and information we have received, we have been
able to arrive at any distinct conclusion on the subject, I
think it is that the character of the Imaum is universally
in Islam non-sacerdotal that he is to be simply the most
learned Mussulman in a congregation, and therefore lead

—

the religious services.

Whatever the Imaum's power in the

appointment of subordinate ofl&cers, when once himself
appointed, of which we have heard much, though this is not
the question in the present case, if he is acceptable to a
* 4 Searle, p. 162.
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congregation he is the Imaum ; if not he cannot be. There
can be no Imaum without a congregation as there can be a
priest without a church.
The unanimous opinion of the
entire congregation in a case like the present

rently throughout Islam

make

the

Imaum.

would appa-

In

diflferences

of opinion in the congregation, the legal authorities,

are the religious authorities in

Mahommedan

who

countries,

must decide the fitness. The legal authorities here who
are not the religious authorities, cannot decide as to
the superiority of one man over another in the recitation of the Koran, not even with the assistance of a Mufti
or an entire

Ulema; but they can decide, when there is
whether a certain person

suf&cient evidence before them,

Imaum of a congregation has been actually
appointed by that congregation, or has been so approved by
them as entitled to the character claimed by him. And if
I be right in the conclusion that this Mohammedan independent congregation had a right to the appointment of its
alleged to be

own Imaum,

or at least to the approval equivalent to an
appointment, and to the sanction of the officers subordinate
to the Imaum, I do not see that anything on behalf of the
plaintiffs has invalidated the unanimous acknowledgment

and approval of the defendants by the congregation of Jan van
Bougies as Imaum, Gatieps, &c. The plaintiffs who apparently
from good feeling had not appeared in this church of which
they were members during the last two years of the life of
Mahmat, from whom, adhering to Hadji Danie, they differed
in reference to some ceremonial observances, might immediately on Mahmat's death have asserted such right as
they believed they possessed of joining in the selection of
Imaum to succeed him. Why they did not do so does
not appear. The reason of their abstention had ceased at
the

the old man's death. Had they claimed their right to go to
church and share in aU they were entitled to as members,
and, had they been refused admission, they might have

appealed to this Court. But they have not done so. No
was given by them, the minority, to the congregation
which adhered to old Mahmat, and which after Mahmat's
death accepted as Imaum the man who had assisted Mahmat
notice

when

too infirm to perform his own duties, and had been, to
take the deed at its least value, recommended to them
as the fittest man in the whole congregation by their
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Imaum. Had any motion been made on the subject
by the dissentients, the plaintiff's, it might have been

March

2!

necessary that the form of a regular election should have

April

t.

old

taken place. But on Mahmat's death, which was notorious,
nothing whatever being done by those who had abstained
from exercising their rights since 1862, the congregation
that remained unanimously accepted the defendants in the
capacities sought to be set aside, and the part of the
congregation which abstained from attending the church
after Mahmat's death as before, although they could have
gone there, or at least, if refused admittance, could have
given notice of their intention to challenge the proceedings
as to the choice of Imaum within a reasonable time, are bound
by the acceptance and acts of the others as much as if they
had been present, and had assented to the appointment of
the defendants, and, being in a minority, had been fairly
outvoted by them. If they had appeared it seems plain from
the facts that they would have formed a minority, and then,
as has been the case in other instances brought to the
knowledge of the Court in the progress of this cause, the
minority would have actually seceded and had their own

Imaum.

If the contention of the plaintiffs, therefore, be

appointment of the
present rests in the congregation
correct, that the

which congregation is
which its authority is

Imaum

in cases like the

—in the vague sense in
understood, and the vague manner in
recognised— I can come
no other
to

conclusion than that the congregation of Jan van Bougies

have exercised their right in their appointment and
sanction of the defendants as Imaum and office-bearers,
and that, so far as has been shewn in this case, the plaintiffs,
members of that congregation, have not been able to
challenge on sufficient grounds what has been done by the
congregation.

Judgment
Plaintiffs'

accordingly, each party to

Attorneys, Hofiiete, Teedgold,
Attorneys, C. H. Van Zti.

DDefendants'

pay

& Wateemetee. "|

J

their

own costs.

use.

jan anlothers

™

'"'

others.

;
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Trustees of Western Province Bank

v.

Horak's

Trustees.
Insolvency.

—Preference.— Cession of Bond. —

Bills of

Exchange.
H., jun., passed a hand infamior of S. S. <& Co. for £2500, to
seciore advances, Ms fatJier, H., sen., binding himself as
surety and co-principal debtor; the bond to become null and
S. S. & Co. ceded the
of the advances.
bond to plaintiffs on their discounting certain bills of
exchange drawn by H., jun., on H., sen., and by him

mid on repayment

accepted, in favour of S. S.

that if the

under

bills

the bond.

coimted

;

&

Co., the cession

were not paid
Bills to the

H., jun.,

became insolvent.

and H.,

S. S.

&

Co.

stipulating

the plaintiffs coidd claim

amount of £415 were disand S. S. & Co. all

sen.,

owed H., jun., £73

6s.

2d.

on the plaintiffs bringing an action to have their claim
declared prefercnt on the estate of H., sen. : Held, that
they were in the

same position as

their claim, less the siom of

on the
1866.

^!Il°'
^Western

^

^THmrk's''
Trustees.

£73

& Co., and that
was a prefercnt one

S. S.

6s. 9d.,

estate.

Action for the purpose of declaring plaintiffs' right to be
ranked as preferent creditors upon the insolvent estate of
onc Horak, sen., in respect of a mortgage bond passed by
one Horak, jun., and his father in favour of Messrs.
Steytler, Smuts & Co., and by them ceded to plaintiffs.
The declaration stated that on July 2nd, ]862, Horak,
jun., passed a bond for £2500 in favoixr of Steytler, Smuts

&

binding himself as surety and co-principal
The condition of the bond was that Steytler,
Smuts & Co. were to assist Horak, jun., in carrying on his
business as a trader, and that if their advances were repaid
the bond would become null and void, but otherwise would
remain in full force. That on September 2nd, 1862,
Steytler, Smuts & Co. ceded the bond to plaintiffs on their
discounting certain bills of exchange drawn by Horak,
jun., upon his father, and accepted by him, in favour of
Steytler, Smuts & Co., the cession stipulating that if the
Co., his father

debtor.

bills

were not paid

it

should be lawful for plaintiffs to claim

:

;
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under the bond.

That in pursuance of this arrangement,
exchange drawn as above,
amounting to £415. That upon maturity of the bills they
were dishonoured, and have not been paid
since, the two
^
Horaks, and Steytler, Smuts & Co. having become insolvent the plaintiffs, therefore, sought to have their claim
on the bills ranked as preferent on the estate of Horak,
plaintiffs discounted three bills of

'

:

sen.

The defendants pleaded the general issue and, further,
that the condition under which the bond had been given
had been fulfilled, the Horaks having repaid to Steytler,
;

Smuts &
For

Co. all the advances which had been made.

plaintifis

B. P. Du Plessis stated
I am cashier of the Western
Province Bank the firm of Steytler, Smuts & Co. were in
the habit of discounting bills with the Bank and among
the bills so discounted were the three bills in suit, amounting to £415 the Bank's claim has been proved upon the
estates of the Horaks and Steytler, Smuts & Co. no part of
the bills has been paid the discount of these bills was
refused by the Bank until the cession of the bond was
:

;

;

;

;

;

ofiered

and accepted.

Cross-examined

Smuts

&

;

Plaintiffs

are creditors of

Co., in addition to the claims arising

Steytler,

out of the

Horaks' bills. I only know of Steytler, Smuts & Co.'s
accounts with reference to their dealings with the Bank
I do not know how their accounts stand with the Horaks.
By THE Court The bills were not discounted till some
time after the bond had been ceded to the bank.
C. J. Smuts stated I am one of the partners in the late
firm of Steytler, Smuts & Co. my firm agreed to assist
:

:

;

by endorsing bills drawn by him upon his
father and accepted by the latter the bills were discounted
in the Bank Steytler, Smuts & Co. received the proceeds,
and they were handed to Horak, jun. When the bills
reached maturity, they were generally renewed. There was
also a running account between his firm and the Horaks.
Steytler, Smuts & Co. have not paid the bills owing to
their insolvency but had they done so, the Horaks would
have been indebted to the firm in the amount of the biUs,
less £73 6s. 9d, the balance in favour of the Horaks in the
Horak,

jun.,

;

;

;

firm's

books in April, 1863.

j^^^

M^e.
'^'^^S^''
Bank
Horak 8

Province
vs.

Trustees.
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May

16.

TmeteeB of
Western
ProviDce Bank
vs. Horak's
Trustees,

Cross-examined The books of the late firm were not kept
in such manner as to shew the names of the several parties
from whom money had been received at different times.
:

The

plaintiffs closed their case.

Defendants called no evidence.
Cole, for plaintiffs.

The condition of the bond is
that if the Horaks are indebted to Steytler, Smuts & Co.,
the amount shall be due. In reality, Steytler, Smuts & Co.
interposed their suretyship to the bank, and therefore the
bank is not yet a creditor See Be Villiers vs. Conradie &
Vos*
Porter, A.G., for defendants

:

:

The Court

(Bell, Acting

MEYER, JJ.) held that

C.J.,

Cloete and Water-

stood in the shoes of
Co. as regards the bond, and that as the
plaintiffs

Smuts &
were indebted to the Horaks in a sum of £73 Qs. 9cZ.
that amount must be deducted from the bills, which must
then rank as preferent upon the estate of Horak, sen.
Judgment for plaintiffs to be ranked as preferent for the
amount of the bills in the declaration mentioned, less a setoff of £73 Cs. Qd. on the account current of Horak, jun.,
with costs.
Steytler,

latter

Plaintiffs'

Attorneys, Berkaxg£ & De Villiess.
Attorney, D. Tenxant.
]

CDefendants'

Esterhuizen's Executors Dative
Deeds.

vs.

Eegistrar of

Act 15 of 1855, Sch. 1, Clause C.—Ord. 8 of 1^4,4:.— Transfer
duty.
Exemption of Heirs, Aet 7 of 1864, § 5.

—

Act 15 of 1855

alloios cxcnvption from ditty in favour of
descendants taking immoveable property " ex testamento,"
to the extent of the share in the deceased estate, which
such descendants woidd have taken " ab intestato."
The

property in an estate consisted of seven contiguous farms,
held under separate title deeds, and there were five heirs.

See page 68.

—
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Ths

executors to give effect to

during his

and

equal shares,

under

divided

lifetime,

a wish expressed hy testator
these seven farms into five

claimed for the heirs transfer

then

payment of duty : Held, that these
" ab intestato " portions, transfer

the Act, without

being the equivalent

should he given as prayed.

The judgment

was asked on the following

of the Court

statement of facts
1. On October 3rd, 1861, C. J. Esterhuizen and his wife
executed a mutual will appointing the survivor sole heir.
2. 0. J. Esterhuizen died on December 5th, 1861.
3. On February 14th, 1863, Mrs. Esterhuizen executed a
will appointing the children of her marriage with 0. J.
:

'

'

Esterhuizen, of

whom

there were

five, sole heirs.

4.

Mrs. Esterhuizen died on October 6th, 1863.

5.

Part of the estate consists of landed property situate

in the division of Beaufort, and known by the name of
" Esterville."
This estate comprises seven different farms,
all

adjoining each other.
6.

During

desire that

his lifetime the said Esterhuizen expressed his

upon the death

of himself

and

his wife, the

Esterville property should be so divided that each child

should have a portion equal in value.
7. The executors, in order to carry out this desire, have
divided the property (Esterville), awarding each child a
share equal in value to each of the others, and for which
purpose the property has been surveyed and sub-divided.
8. The executors wish to transfer the respective shares to

each child, but the Kegistrar requires that transfer dues
should be paid upon four-fifths of the share of each child.
The executors-dative by notice of motion called on the
Registrar to shew cause why he should not pass separate
transfers to the five heirs, being children of the deceased
C. J. Esterhuizen

and

his wife, without

dues, in terms of clause

C

of Schedule

payment

of transfer

No

Act 15 of

1 of

1855, and sect. 5 of Act 7 of 1864.
Cole, for applicants

:

—It

is

clear that each heir, if the

succession were ah intestato, would have taken one-fifth of
the property without duty, and that is all the Court is now

asked to order.

1866.

Jnly 12.
Ang^s.
Esterhuizen's
JiiXecutors vs.

^^SS"

"*
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Porter, A.Q. (for respondent)

1866.

Aug.

3.'

EBterhniizen's

Registrarof'
Deeds.

:

—As children are especially

exempted in certain cases from the payment of the four per
Cent, transfer duty, it is important to guard that the intenThere has
tion of the Legislature is not exceeded here.
been no real obscurity in practice on this point since the
passing of Ord. 18 of 1844. The effect of that Ordinance
as amended by later Acts is, that where there are, say, two
heirs ex testamento with estate property consisting of a house
value at £1000 and a mortgage bond for £1000, and one
heir, by agreement, elects to take transfer of the house as
his pars virilis, such heir would pay duty on £500
that is
to say, he is relieved from duty on his own equivalent ab
intestato share of that house, but still pays duty on the

—

share of the other heir in that house.

And

so in the present

had been one farm, held under one title deed,
and one heir, claiming the benefit of the law, whether ab
intestato or ex testamento, wished to take transfer from the
case, if there

name

of the deceased parent to the name of the children,
such child must first pay transfer duty on four-fifths, being
relieved only on the one-fifth which is his share.
Here
there are seven farms under separate title deeds.
The fact
that the farms are contiguous, and were called by one name,
makes no difference. They are held by separate titles and
require a separate transfer for each. As to the division into
five shares, that is only a surveyor's division, and the
registry remains separate notwithstanding.

—

[Wateemeyee, J.
If the testator had left to each heir
an undivided fifth in each farm (which would be his share
ab intestato) and then there was a partition, would transfer
dues be payable on such partitioned shares or not ?
]
That is not the case here. In such case. Act 15 of 1855,
:

Schedule 1, clearly allows transfer free. If there were two
farms of equal value in two separate districts and two heirs,
and each took one farm, each would pay transfer duty on
half the value of the farm he took. In law, is not the share
ab intestato a share in each particular property with regard
to which a separate removal of name from the Registry is
necessary

?

[Bell, Acting C.J.

—There

nothing in the Act which
Sect. 2 of Ord. 18
of 1844 speaks of " property " generally.
Can each farm
be said to constitute a separate property ? ]
:

is

recognises a farm or separate property.
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4 shews that that

a " property " which is held
title deed.
Here there are seven title deeds, and
therefore seven separate properties.
Sect.

is

under a

~

3rd).

Bell, Acting C. J., delivering judgment, after stating the
There is nothing in my opinion which warrants
the construction sought to be put upon the Act on behalf
of the Crown. Act 15 of 1855 speaks of " immoveable
property " as our only guide, drawing therefore no such
distinction of separate property as that on which the
argument for defendant was chiefly based.
The true
principle to be applied is that any person standing in such
a relationship to the deceased as will entitle him to inherit
ab intestato without payment of duty, is also entitled to take
ex testaTnento without payment of duty so far as the part he
thus takes does not exceed the part he is entitled by law to
inherit ab intestato.
And, inasmuch as in this case it is not
alleged that the testamentary heirs have got more than
they were entitled to ab intestato, in my opinion the
Registrar of Deeds is not entitled to exact any duty
:

vs.

Registrar of
Deeae.

,,

(August

facts, said

at

Ester'taTzen's

Executors
,

VUr. adv. VUlt.
Posted,

isss.

"Sig.l.

—

all.

Having carefully
Cloete, J., concurred, and added
looked through the original Proclamations on the subject
of such exemptions from transfer duties as that now under
consideration, I have found that the oldest Proclamation
was issued in 1798, that its provisions were continued by a
Proclamation of 1818 and renewed, in substantially the
same form, in Ord. 18 of 1844. And from my own knowledge, derived from a practice of thirty years, I can state
that in such cases as this, on whatever was received by a
party as co-heir, he did not pay duty to the Government.
All the Act of 1855 has done is to limit the previously
existing exemptions from heirs generally to lineal descendants in particular, without, however, altering the previous
In this case the difficulty has arisen
practice or principle.
being seven farms held under
there
in consequence of
Brother
Wateemeter has looked
title
deeds
but
my
separate
the
records
of
the
Deeds
Registry, and has found
through
:

;
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was a transfer effected of
of
non-contiguous
farms, without
consisting
property
large
payment of duty, on the very principle established by these
old Proclamations, and the amending Ordinance and Acts.
that only a few months ago there

1865.

Aug.

3!

EsterMzen's

Ke^trarof
Deeds.

All the law requires

is

that these five persons shall declare

manner that these seven estates form the sole
landed estate of the deceased, and then when they come to
divide them into five they may make the sub-division under
the partition clause of Act 15 of 1855 without duty so that
whether you transfer directly from the seven to the five, or
give title at once of the whole estate and then make partition afterwards, in either case the heirs are entitled to what
in the usual

:

they ask.

Watermeter,
is

J.,

said

:

—I quite concur in

this view.

true that the section of the Act in question

may

It

be

more favourable to
and it is right,
then, that we should examine what was the original law
changed by the Transfer Duty Ordinance.
Where heirs
susceptible of

two

interpretations, one

the Government, the other to the heirs

;

take property from their ancestors, the general law, irrespective of the local Ordinance, is that there need not be traditio
coram lege loci. There is transcriptio from the ancestor's

name

to the heir's name, but there

lege loci requiring

Then

is not the traditio coram
the payment of duty. ( Voet 41-1-41.)

it is quite clear that before Ord. 18 of 1844 all
property received by the heir out of the ancestor's estate,
whether more than he would have received ah intestate or
not, would go to him without payment of duty.
The
change made by Ord. 18 of 1844 was that any of the heirs
taking any immoveable property from the father's estate,
was to pay transfer duty upon the value of the property
beyond what he would get ah intestate. In the present
instance not one of these heirs takes anything more than he
would have got ah intestate. It has been said that each
property is a separate property, and that each heir ah
intestate would have a fifth of each of these farms, and that
the remaining four-fifths would not come ah intestate. Now,
that is subtle certainly, but I do not think it is in accordance with legal principle.
In accordance with legal
principle these five heirs taking the entire succession are
one, and therefore the whole immoveable property goes to
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the five as

if

they were one

the five has an undivided

—as a whole, so that each heir of

fifth

share in all the seven farms.

nothing in the words of the law
that limits the fifth share to each individual property. The
law of 1844, in words slightly altered, but not in principle,
by sect. 5 of the Act of 1864, deals generally with the immoveable property of the estate, and that I apprehend has
been the real practice of the Registrar of Deeds' Office. I
put the question, whether, if, instead of what is attempted
here the getting of transfer of the separated fifth portions,
partition being made the whole had been transferred to
the five heirs in undivided shares, whether then, under the
partition clause, they would not be entitled to the separate
shares without payment of duty and I was answered that
it would be an inconvenient thing if five or six properties in
different parts of the Colony were put into one transfer, and
that such could not be the practice. Now, I apprehend that
the practice of the Deeds' Ofi&ce it may be inconvenient,
and I rather think it is is to mass the various properties
into one transfer, whether they are contiguous properties or
not and if that is so, the argument of inconvenience fails.
Not even, however, if that were the practice a more convenient practice than the present practice do I think that
the position of the parties claiming exemption would be at
all reversed, for each has the undivided share in all the
A deed of transfer has been
properties left by deceased.
pointed out to me of late date, February last, in which the
survivor of two married persons, they having made a will
that in case the survivor should marry again he should
transfer the property to the children of the marriage, tra.nsferred four different properties, three farms and an erf in a
village, in one transfer, in undivided shares to ten children.
Well,

if

that be

so,

there

—

is

—

—

—

—

;

—

No

transfer duty

was

paid,

and of course

it is

under the partition clause of the Transfer

—

perfectly clear

Duty Ordinance,

that as soon as these children take separate and distinct
properties, instead of undivided shares, they will be entitled
to those separate properties without

duty.

no

That

is

difficulty here.

The case

stronger one than the

I

transfers acts as executor of his

transfer

Therefore, I have

have just mentioned

present,

properties are not contiguous.
Vol. V.

payment of

the practice of the of&ce.

because the

own

will,

is

a

man who

and moreover the

It is strange that if the

K

laes.

Aug.

3.

EsteA^zen-s
^^^utrarof
Deeds.

—

ISO
1865.

July 12.
Aug. 3.

Deeds' Office had no difficulty about such a case, they should
have any difficulty about the present one.

Estei-hnizen's

Executors

vs.

Hegistrar of
Deeds.

Ordered as prayed.
TApplicants' Attorney, W. E. Moore.
LRespondent's Attorneys, J. & H. Eeid

~]

& Nephew.J

Magistrate's Court Case Reviewed.
{In Camera.)

Act 23 of 1857, §§

2, 6.

Two Fingoes were

Passes.

—Fingoes.—Native Foreigners.

ly the Resident Magistrate of
undergo three rrionths' hard labour for
being in Blinkwater without a pass, or with an improper

Fort Beaufort

sentenced

to

was nothing to show that they were " Kafirs
and not British subjects: Held,
conviction must be quashed.

pass, but there
or

native foreigners','

that the

1866.

July 20.
Aug. 8,
Magistrate's

Court Case
Reviewed.

Cloete, J., said

:

— A case came before melastweek,in which

the Resident Magistrate of Fort Beaufort had sentenced two

Fingoes to be imprisoned with hard labour for being in the
Blinkwater without a pass, or with an improper pass. The
record is not quite clear as to which was the offence. The
This plea can, however, only
prisoners pleaded " guilty."
be received as an admission by the prisoners, that they had
improper passes it is still for us to determine whether the
prisoners can on such a charge be sentenced to three months'
hard labour. My brother judges, having examined into
the case, concur that this sentence is in direct violation of
;

Sect. 2, of Act 23 of 1857, especially refers to
explaining the class of people designated by the
term Kafirs, or native foreigners, and there we find that the

the law.

sect. 6, as

term Kafir only applies to those natives entering the Colony
through British Kaffraria or Kafirland, and the term Native
foreigners only to Basutos, Baralongs, Mantatees, and such
as come into the Colony from countries adjacent to Kafirland; but those terms were never meant to apply to
Fingoes who are British subjects, settled .within this Colony
for thirty years (Act 24 of 1857).
These Fingoes are
required to take out certificates of burghership, which
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them from the application of the pass system and
7 only enacts that, failing to provide themselves with
such certificates, if they should by mistake be taken up as
Kafirs, they will not be entitled to bring an action for false

protect

;

sect.

imprisonment but this neglect nowhere renders
them liable to be imprisoned with hard labour, and this
sentence is as illegal as regards these persons, as it would
be if passed against the Kesident Magistrate himself.

arrest or

;

Postea (Aug.

8).

—

Cloetb, J., said
The judges have received a letter from
the Resident Magistrate of Fort Beaufort with reference to
the reversal of the sentence passed on the two Fingoes under
Act 23, of 1857. The letter states that, by a clerical error,
:

the record did not show that the prisoners were
colonial Fingoes."

We

are of opinion that even

"

extra-

such
blunder was committed by the clerk, we must hold the
magistrate responsible, as he certified the record as correct.
The Court has not held that these Fingoes are not liable to
imprisonment, because they are domiciled beyond the
Colony, but went upon the presumption that they were
Fingoes belonging to the Colony. The record should clearly
state that the parties were of the class of native foreigners
Lately a similar case came
to whom the Pass Law applied.
before us, in which the parties were described as Fingoes
"being resident beyond the boundaries." In that case
we upheld the sentence.
if

TUPPEN AND StONESTREET VS. ThE GENERAL ESTATE
AND Orphan Chamber.
Charges of Architect and Building Surveyor.

7%e plaintiffs,

architects

and hwilding

—"

Quctntitic^."

surveyors, offered to call

for tenders for certain alterations to j^rcmises belonging
to the defendant company, stating that their charge would
he

2^ per

cent,

for plans and designs, and 2 J per

superintendence, should

any

Defendant company agreed
tvas accepted

,-

cent,

for

tenders hy builders he accepted.
to

this,

and a

certcoin tender

the plaintiffs took out " quantities "

K

which
2

isbs.

Aug.

a.

Magistrate's

Reviewld?

;
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they gave to the builder ; it

charge 2^ per

was proved

cent, to the builder for

to

be

customary

such " quantities,"

to

and

had allowed for such payment in his tender
the defendant company obtained the " quantities," and then
released the builder, whose tender had been accepted ; ashed
plaintiffs to send in their account, and made other
the builder

Plaintiffs
arrangements for carrying on the work.
from defendants 5 per cent, for plans, (Sec, and
superintendence ; and 2J per cent, for the " quantities."
Defendants tendered 2\ per cent, for the plans, <tc.

claimed

Held, that plaintiffs were entitled
but not to the

8.

Tuppen and
Stonestreet vs.

The General
Estate and

Orphan
Chamber.

cent,

to the

5 per cent, claimed,

for "quantities."

Action for debt for i6264 for professional services rendered

1865.

Aug.

2^ per

by plaintiffs, architects and building surveyors.
The declaration alleged that in the early part of 1864,
the defendant company by advertisements in the public
papers, called for designs or plans for alterations to their
Plaintiffs sent in certain
premises in Adderley Street.
with certain modificaone
which
was
accepted,
designs,
of

tions suggested by, another

of the designs.

Afterwards

the defendants, as customary in such cases, desired plaintiffs
to call by advertisements for tenders from builders for
the execution of the

Several builders,
the custom

is,

to the said design.
tendering thereupon, as

applied to plaintiffs for copies of the detailed

quantities of materials

which detailed

work according

who purposed

and labour required

quantities, plaintiffs,

who

for the

work,

practise as build-

ing surveyors as well as architects, were, as defendants knew,
engaged in preparing. Plaintiffs supplied to such builders

necessary information, knowing that they would, by the
custom in such cases, be recompensed by the percentage to
be paid by the builder who should obtain the contract.
Several tenders having been sent in, defendants accepted
that of one Inglesby for £3280. Inglesby obtained the
detailed quantities wherein was included a charge of 2^ per
cent, upon the amount to be mentioned in the tender, which
charge was by Inglesby included in his £3280. Afterwards,
on August 31st, defendants obtained from plaintiffs the
all

The declaration further
averred that plaintiffs, being thus architects employed by
defendants, and having in every respect fulfilled their duties
quantities supplied to the builders.

—

:
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as such architects, and having, with a view to the advanwes.
^]^^tage of the said company and their own credit, taken extraordinary care and pains in the execution of their duties, yet stonSee™™.
were, on October 7th, 1864, and before Inglesby had begun ^atSfana'

the work, directed by defendants to send in their account
for work done to date.
Plaintiflfs thereupon furnished
the following account
:

The Gen. Estate and Orphan Chamber.
To
Oct.

Messrs.
7tli,

&

Tuppen

Stonbstreet, Architects and Surveyors.

£

1864.

To

arcliitect's

To

surveyor's fees for quantities as supplied to the builders

of

s.

d.

commission of 5 per cent, on accepted tender

£3280

164

and yourselves
For copies of detailed drawings,
.

.

.

.

.

specifications,

.

.

for the builder

For making copies of the

82

and drawings
15 15

bills

of quantities

.

.

.

4

4

£265 19

The

declaration further averred that these several charges

and reasonable, and in accordance with the
and customs observed by
architects and building surveyors and their employers.
Afterwards defendants, without any notice to plaintiffs,
came to some arrangement with Inglesby, whereby his
accepted tender was withdrawn, which withdrawal, plaintiff

are

fair,

just

known and

established rules

submits to Court, ought not to prejudice their just right to
be paid the items in the account.
Defendants pleaded (1) the general issue, except as to
£101 19s. parcel of the above sum of £265 19s., and (2) a
tender of £101 19s., being half the first item of the account,
and the third and fourth items declining to pay the
:

—

second item and the other half of the

first

item.

The replication was general.
The evidence showed that in February 1864, plaintiffs
having of their own motion prepared some plans and
designs, sent them to defendants with the following letter
Having executed these drawings upon our own responsibility, we do not seek or expect any remuneration from
you but beg that you will allow us at our own trouble and
cost to procure for you sealed tenders from the principal
''

;

cSamber.
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Cape Town

builders,

when,

if

we succeed

in obtaining one

satisfactory to you in amount and other respects, our fees
would amount to 5 per cent, on the total cost, i.e. 2 J per cent,
for the drawings and detailed specifications, and 2^ per cent,
The Board at that time replied
for superintendence, etc."
that they were not authorised to make the contemplated
alterations, but subsequently, having been authorised by

shareholders, they instructed plaintiffs to call for tenders.
This was done, and the tender of Inglesby accepted. Sub-

sequently defendants

made other arrangements, and asked

for plaintiffs' account

up

to date,

Stonestreet, one of the plaintiffs, swore that the charges

of 2J per cent, for architect's commission, and 2^ per cent,
The
superintendence, were usual and fair charges.

for

charge for superintendence was due even

if

the tender

withdrawn, or the superintendence is taken from the
architect.
The builder usually pays the 2^ per cent,
for "quantities" (second item of account).
is

He was corroborated by Tuppen and four other architects.
With regard to the third and fourth items of the account,
Stonestreet said that he had always made these charges,
but other witnesses said that they were covered by the
charges for superintendence and quantities.

For the defence, two professional witnesses were called,
who, however, supported the contention, that the charge for
superintendence was usual eveu when superintendence was
taken out of the architect's hands.
Porter, A.G., for plaintiffs.

disputed; the second half
for

superintendence,

when

Half the

first

item

is

un-

the claim for 2^ per cent,
in fact superintendence was

is

But that was defendant's
The professional evidence is clear that under such
circumstances the charge is allowed. As to the second item,
the evidence shows the builder pays that. But it is a point
for argument in how far, when the employer, having
himself got from plaintiffs the "quantities," releases the
builder from his accepted tender, and enters into new
never committed to

plaintiffs.

fault.

arrangements, such employer thereby takes the place of the
builder, who does not in consequence pay this 2J per cent.
As to the third and fourth items the evidence is not
uniform, but defendants included them in their tender.
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thus recognising

liability.
The letter of February I7th
must be read as the basis of an indivisible contract for
5 per cent.
Here defendants, when half the work is done,

wish to dismiss

plaintiffs

without just cause alleged as

regards the other half (vide notes to Gutter v. Powell, in
2 Smith's Leading Cases, p. 1, 8th ed.).
On the second
item, an accepted tender makes the man whose tender is

accepted liable to the building surveyor for 2^ per cent.
Hence the Board have taken the " quantities," and must be
supposed to turn builders themselves; and by getting the
" quantities " they have got the benefit of the very work for
which the builder was to pay.

—

Plaintiffs
Gole {Buchanan with him) for defendants
have declared on an action for debt, not on the letter of
February, as an express contract between us. The letter
formed no contract, but if there were a contract, it was
essentially divisible
2J per cent, would be charged for
architect's commission this is tendered
2^ per cent, for
superintendence; there was no superintendence in the
:

;

;

;

Superintendence could not be said to commence
with the advertisement for tenders, because it was uncertain
whether any tenders would be sent in, or, if sent in, accepted.
matter.

Cloete,
said

:

J.,

delivering judgment, after stating the case,
laying down a principle or fixed rule to

—Without

guide in future cases, it is evident to the Court that in this
particular case the letter of February 17th must be taken as

showing defendants what plaintiffs' demand would be, viz.,
5 per cent, on the total cost and defendants by their subsequent proceedings in the matter, and by their authorising
;

advertisements calling for tenders,
Defendants saw fit, for
virtually accepted those terms.
some reason unexplained, to discharge plaintiffs. But such
plaintiffs to insert the

discbarge does not, in my opinion, prejudice plaintiffs' clear
right to demand the payment of 5 per cent, ex contractu.
For the 2^ per cent, for "quantities," and for the minor
charges, defendants are not liable.

—

There is not
concurred, and added
professional
the
upon
resting
the slightest imputation
full
to
the
5 per cent,
claim
The
character of plaintiffs.

Watermeyee,

is

indisputable

;

J.,

for they have

:

shown that they were

pre-

1865.
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Tuppen and
StoDestreet vs.

The General
Estate and

Orphan
Chamber.

;
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pared to do all that was required of them in the further
superintendence of the work if defendants had allowed it
and the claim is, moreover, an indivisible one. Even if
there were any possibility of a division between the charge
for plans and for superintendence, the insertion of the
advertisement for tenders by plaintiffs, under the authority
of defendants, showed that plaintiffs had then already
entered upon the second half of the contract for with the
insertion of that advertisement plaintiffs' actual " superintendence" of the building, in my opinion, commenced.
And after the superintendence had so commenced, defendants, for their own reasons, chose to say they would go no
further, which on legal principles they were not entitled .to
do without compensating plaintiffs. I do not think that
;

plaintiffs are entitled to get

building surveyors

from defendants their

upon the quantities

fees as

supplied.

The

evidence shows that, according to the rules of the profession,
It may be that
if anyone be liable, it is only the builder.

may have

the employer

builder cannot do

that an action

what

may

acted in such a

manner that the

duty otherwise to do, and
accordingly lie. That is not this case.
it is

his

For the minor charges the defendants are not

liable as the

evidence shows.

Judgment

for

£164 with

costs.

Fairbridge & Arderne."]
LDefendants' Attorney, D. Tenkakt.
J
rPlaintiffa' Attorneys,

KoTzE

vs.

Shand and Others, Members of the
Presbytery of Tulbagh.

—

—
—

Butch Reformed Church. Presbytery.
Authenticated Copy of Judgment.

Interdict.

—

Notice.

Where K. had heen suspended hy the Synod from his functions
as a minister of the Dutch Reformed Church, and therecfter Irought an action against the Synod, in which he
tvas successful, and was declared entitled to he reinstated,
and thereafter the Presbytery by a majority refused to
allow him to take his seat on the ground that no notice of
his reinstatement had appeared in the ofjicial church
newspaper, on an application hy K. against this majority
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for a declaration that he was

entitled to act as

member

of the Presbytery, and for an interdict restraining the
members from questioning his right : Held, that K. was

a declaration as prayed, but that the interdict
inasmuch as it did not appear that any
authenticated copy of the judgment of the Court had been
served upon respondents or brought to their notice.
entitled to

must

be refused,

Motion calling on respondents to show cause why plaintiff should not be now declared by this Court to have been
entitled, on Oct. 12th, 1864, and to be still entitled, as
minister of Darling, to act in the Presbytery of Tulbagh,
and take part in its votes and proceedings ; and, further,

show cause why they should not be interdicted from
again questioning the right of plaintiff, and molesting or
disturbing him as heretofore at any future meeting of the

to

said Presbytery, as long as he shall be minister of Darling.

—

The affidavit of plaintiff set forth
(1) That by a judgment of the Supreme Court, on Sept. 2nd, 1864,* he had
:

been reinstated as minister of the D. R. church of Darling,
and a certain sentence of the Synod of the Dutch Reformed
Church had been declared illegal. (2) That one of the
rights of deponent as minister of Darling was to sit and
take part in the Presbytery of Tulbagh. (3) That deponent
had exercised this right up to October 1863, the date of
the sentence of the Synod. (4) That on October 12th, 1864,
there was a meeting of the Presbytery of Tulbagh, and
deponent attended the said meeting.
(5) That certain
members objected to his taking his seat on the ground that
he had been reinstated by the Court, and not by the church
authorities, and that no notice of his reinstatement had
appeared in the official church organ, which had published
the notice of his suspension.
(6) That the following motion
was carried by a majority of ten to nine " As it has not
appeared from the official organ of the church that the
Rev. J. J. Kotzd has been reinstated in his office of
minister of the D. R. church, the meeting declares that it
cannot allow him to take his seat in its midst." (7) That
:

the respondents are the ten members who constituted that
majority. (8) That deponent protested and then left the
* See page 39.

1865.
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^^^^

17.

^^ ^^^^^
and others.

:
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meeting.

That

(9)

deponent obtained

minutes of the proceedings, which copy
rr,,

,

,

n

n

a

copy of the

is

hereunto ann

(10) That the three nrst-named respondents are
the ministers of Tulbagh, Clanwilliam, and Ceres, and as
such permanent members olf the Presbytery, the other
respondents are elders elected for the meeting in October
last, and qualified to be elected again.
(11) That deponent

nexed.

believes that the three first-named respondents will at the

next meeting oppose his admission as before, and will be
supported by the other respondents, if again elected, or by
such freshly-elected elders as they can influence, unless the
Court protect deponent in his just rights. (12) That the
meeting of the Presbytery of Tulbagh seldom exceeds one
day's sitting, and that therefore if at the next meeting
deponent be again prevented from taking his seat, there
will be no time to seek the protection of the Court until
after the meeting has concluded its sitting.
The copy of the minutes attached showed that one of the
respondents, the Eev. C. Murray, objected to plaintifi"
taking his seat on the ground that he had not been reinstated in his congregation, no notice of such reinstatement
having been given in the official church organ. The Rev.
J. W. Scholtz, Scriba of the Presbytery, contended that
the Presbytery were bound to obey the order of the Supreme
Court. The resolution quoted above was then carried,

whereupon the nine members constituting the minority, left
the meeting. No notice had been given to the Presbytery
by the Moderator of the Synod of the Rev. Mr. Kotz6's
reinstatement by the Supreme Court.

{Buchanan with him), for applicant.
The respondents did not appear.
The Burgers* case decided, as was virtually
Porter, A.G.

Porter, A.G.

—

decided in the Kotze^ case, that the Presbytery is the Court
of First Instance for the trial of any minister.
Therefore it
is important that persons who have the right to sit as
members should have that right respected. The majority
of the Presbytery will take no notice of applicant's rein-

statement

till

{Kerkhode).

*

notice appears in the official church organ
It is necessary to get the interdict before the

See 1 Eos. 258.

t

See page 39.

•
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next meeting, or there will be no time to do so. The
question is whether we have brought the necessary persons
here as respondents. We have brought the permanent
ministers

who

voted against us, and the elders who voted
against us. This is legally speaking uncertain, for there is
a fresh nomination of elders for each Presbytery, but these
persons sufficiently represent the Presbytery for the purposes
of this case.

:

J.

was presented
held

—

You have omitted an important point,
whether the judgment of the Court, or a copy of it,

[Cloete,
viz.

:

or exhibited to the Presbytery at the time it

its sitting.]

Applicant tells me that he had with him a paper containing a report of the Court's proceedings and judgment,

but not an of&cial report of the judgment.
[Cloete, J.
Then the question arises whether, as they
had not the judgment of this Court (that is, a properly
authenticated copy of that judgment) they had such notice
of the judgment through you as to be said to have disobeyed that judgment.]
That would be a question of the greatest importance if
the ground taken up by respondents had been that they
had no ofl&cial notice of that judgment; but they waived
that ground, and took up a totally different ground, which
admitted that they had the judgment.
[Cloete, J.
They are not bound to believe every word
newspapers contain. Is a newspaper any authority on such
:

:

a subject

—

—

?]

That would have been a good answer if made at the time
in the Presbytery.
But they only say, " We have not seen
But why the Kerkbode, any more than
it in the Kerkbode."
any other newspaper ? The Presbytery unofficially were
aware of the judgment.
[Watermeyer, J.: The judgment was really never
There will be no difficulty in otherwise
before them at all.
restraining respondents, and all constituting the next
Presbytery from preventing the Rev. Mr. Kotze from
taking his seat upon production of an authenticated copy
of the judgment of this Court.]
[Cloete, J.
The case has not arisen in which the
an authenticated judgment.]
disobeyed
Presbytery has
They only had notice of the suspension in the news-

—

:

—

ises.

,—

'

and others.
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If the publication in the newspapers is not notice
of reinstatement, then they have also no notice of the

papers.

SUSpCnSlOn.

—

The application
Cloete, J., delivering judgment, said
It
character.
different
quite
a
of
embraces two demands
Kotze
enRev.
Mr.
the
declare
the
Court
to
first prays
titled to sit and take part in the proceedings of the Presbytery of Tulbagh and, secondly, it prays for an interdict
restraining respondents from interfering with the reverend
:

;

gentleman and his rights in future. As to the first point,
there can be no possible doubt in the mind of any sane
man that the Court is bound to uphold the judgment it has
pronounced declaring the minister of Darling thereby
eo ipso, clothed with all the rights and privileges attaching
to his position as minister;

and

that,

by

virtue of that

judgment, he is entitled to take his seat without really now
requiring any further addition to that judgment.

But with

regard to the second demand, which goes a step further,
and asks for an interdict, it appears that when Mr. Kotze

went to the Presbytery, he did not lay before it what might
be called his new credentials, namelj'', the judgment of the
Court reinstating him in all his functions as minister of
Darling. Availing themselves of that neglect on the part
the Presbytery evidently
permitted themselves to take advantage of a certain quibble,
and that led them to pass the resolution they came to.
This was, in my opinion, a mere quibble, but one which the
objectors, if they were disposed to do so, were entitled to
take advantage of; because it does not appear to the Court,
from anything now before it, that in any official manner
these parties had received notice or were made aware of the
judgment of the Court, although that thefact of reinstatement
of applicant, these objectors in

by the Court was known to them non-of&cially everybody must
admit. The Court has not before it any act committed by
these objectors in the Presbytery on the strength of which
they can be charged with a deliberate act of contempt to
the orders of this Court. There is something wanting on
the part of applicant which, has put him in this predicament and in order to secure himself in his position as
;

member of this Presbytery, of which he is an undoubted
member by the judgment of this Court, some official notice
a

;
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should be given to these persons before they can be held to
be either in imora or contempt.

Watermeyer,
Rev. Mr. Kotze

is

—There

J.,

said:

a

member

ment of

this

—of

is

no doubt that the

of the Presbytery of Tulbagh,

—

the disobedience of the judg-

Court by respondents.

Now

there can be no

disobedience of a judgment of this Court, which judgment

not pronounced to be disobeyed. There is no doubt that
common parlance, the whole Colony knew of the judgment reinstating Mr. Kotz6, and that these gentlemen
knew of it but unless the judgment itself was officially
there for them to know what it really was, they could not
consent either to obey or to disobey it. It is quite true
that the KerJchode, although called the official organ of the
church, has in itself no authority, and certainly I do not
take it as any authority in opposition to the judgment of
any duly constituted Court. But these gentlemen having
received official church notice through the Kerkbode of the
suspension of Mr. Kotz^ from the fact of that suspension
is

in

;

having been therein inserted officially by the church, it is
not at all improper for them to say that that is sufficient
notice to them of the suspension; and that is in itself a
reply to the observation of the Attorney -General that they

They now raise a quibble,
a quibble of which, on a question of contempt, they
have a right to have the advantage.
had no notice of the suspension.

3^et it is

Judgment declaring applicant entitled to take his seat in
the Presbytery no order on the second part of the motion
no order as to costs.
;

[Applicants' Attorneys, Faikbridge

& Akderke.]

17.

Kotz6 vs. Shand
and others.

and that no other members of that Presbytery have the
power to deprive him of his seat. At the same time this
application is based solely on the ground and must
necessarily be so based

ises
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Cross
ArMtration.

vs.

Niland.

—Submission of Argitnients and Observations.—
Opinion. — Evidence.
Counsel's

An

arbitrator

on a will having concluded the hearing of

evidence brought before him,
to the

it

was agreed by both parties

arbitration that they should thereafter

rately to the arbitrator the " arguments

and

of their legal advisers upon the case."
inter alia, submitted to the arbitrator
counsel

upon

the will itself.

hand

sepa-

observations

The applicant,
the

opinion of

The respondent denied his

consent to the above arrangement, and, alleging the secret

submission of the opinion, raised that as one ground of
objection to the aiuard : Held, that the opinion of couAiscl
so submitted vjas not evidence, but

came wider

the category

of " arguments and observations."
1865.

—

N°iand''

Application to have an award

The
The

made a

rule of Court.

affidavits disclosed the following facts

:

late John Niland made a will in December, 1858,
which was ambiguously worded, and had given rise to
An action was brought bedisputes between the heirs.
tween two of the heirs at the Fort Beaufort Circuit Court
in April, 1864, but by consent, the matter was referred to
the arbitration of the Hon. G. Wood, who made his award

in August, 1864.

It

was alleged that after the hearing of
had been secretly furnished with a

evidence, the arbitrator

copy of counsel's opinion on the will. In answer to this
was an affidavit by the arbitrator to the following
" After the evidence in the case had been mutually
effect
closed, it was agreed by all concerned that after the
evidence was closed, each of the parties should hand in to
deponent the arguments and observations of their legal
there

:

upon the case and thereafter dependent received
the arguments and observations upon both sides; and, to
the best of his recollection, the statement furnished on
advisers

;

behalf of the plaintiff submitted and referred to an opinion
of counsel upon the will of the late John Niland
but
;

any of the legal arguments so
him, influenced the judgment which he had

neither the said opinion, nor

submitted to
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already formed upon the matters then in dispute between
the parties."

^^^^^IJ.
Aug.
CroBB vs.
Niland.

Porter, A.G.,

moved

have the award made a rule of

to

Court.
Cole, for the respondent, submitted that even if there
were an agreement, as stated, yet to submit the opinion of
counsel was a departure from that agreement; since it
could not be considered as the arguments of the parties
themselves, but was a professional opinion as to the construction of what would be admitted to be a very complex
will; and, therefore, whatever the abitrator might say to
the contrary, it was only natural to suppose that in his
award he must have been materially influenced by that

opinion.

Porter, in reply:

—In

the face of the clear principles

which rule arbitration and awards, and the clear application
of those principles by this Court recently, in the case of
McDonald & Go. vs. Gordon,* where the Court showed that
it was notdisposed tocountenancearbitratorstaking evidence
of any kind likely to aftect the mind of the arbitrator
behind the back of one of the parties, that principle cannot
for a moment be disputed.
But it does not apply here.
Both parties have here consented to do what, however, in
strictness of form, neither party should have consented to
do. It would have been better for the parties to have added
their arguments in a sort of open court before the arbitrator.
But they consented. The opinion sent in was clearly only
a portion of the applicant's argument. The arbitrator
swears the opinion had no effect upon his mind. Lord
Eldon has decided long ago that an arbitrator swearing that
evidence taken behind the back of either party had no effect
upon his mind, would not affect the Court in nevertheless
Here, however, the opinion was
setting aside the award.
not evidence, but argument on a point of law.

The Court

granted the order as prayed.

—

The only point is whether the arbitrator
Cloete, J.
has conducted himself properly, as judex pro tanto ; and I
:

* 1 Bos. 251.
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believe the arbitrator's

in the

manner

that both parties consented
do not think it is a usage to
It is better at all times to take

aflS davit

described.

I

be vezy much approved of.
the evidence completely in the presence of the arbitrator

and

parties.

But what was done

in this case

was no such

formal misconduct on the part of the arbitrator as to militate against the stringent and positive rules laid down in
the books generally, and by this Court recently, in the case
referred to at the Bar.

Watermeyer,
no

J.,

concurred, and said further

real objection in point of

form and law.

:

—There

is

I perfectly

agree that the practice adopted in this instance of allowing
the parties to send their arguments to the arbitrator is not
convenient, and if under cover of that practice evidence

had been submitted, the award would have certainly been
set aside.
But that has not been done here.
rApplicant'8 Attorney, J. Atliff.H
[_Re8pondent'a Attorney, E. Htjll.J

Marshall

Ante-nuptial Contract.

A

Marshall's Trustees.

vs.

—

Trustees.

—

Release.

—

Settlement.

husband and wife were married under ante-nuptial

In such

contract the wife created

shape of lands

amount to
the benefit of " the wife and her
tion by the wife, the husband and

Court

to

that

contract.

a trust of £750 in

the

he held

ly trustees for
assigns."
On applica-

trustees consenting,

relieved the trustees from such trust,

The

and ordered

the bonds to be delivered over to the wife.
1S65.

Aug.

11.

Marshall vs.
Marshall's
Trustees.

Application for the release of trustees.

On September 9th, 1864, Henrietta Moodie and Rudolf
Marshall entered into an ante-nuptial contract at Port
Elizabeth, in which, inter alia, bonds to the amount of £750
passed in favour of Miss Moodie, were declared to be vested
in Messrs. T. Moodie and J. D. K. Reitz, " as the sole and
separate property of the said Henrietta Moodie, in trust for
the said Henrietta Moodie or her assigns." The wife now
prayed for the release of the trustees and the delivery of
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the bonds to her, the affidavits alleging that she "hath
present need of and want of the money so invested." The

husband and the trustees were consenting

parties.

:

—The

point suggests itself whether

this separate property is not

made the

wanted to be got at to be
subject of a donatio inter vivos between the

spouses.]

There

wanted

nothing to show that.

is

for domestic purposes.

more probably

It is

Now if there were

a trust in
favour of the children of the marriage, that would be an
insuperable objection to this application.
But there is

nothing of the kind.
wife and her assigns.

The

trust

is

strictly confined to the

—

[Watermeyer, J.
Is this not, in point of fact, an
application to this Court for the cancellation of an antenuptial contract 1
These difficulties are introduced by
:

practitioners themselves, by introducing " trusts " into
ante-nuptial contracts.
This lady might have had the
separate property and administration reserved to her by the

ante-nuptial contract

passing

away

;

but here

is,

in that

same

contract, a

of the property to trustees.]

But, in law, if it is by ante-nuptial contract stipulated
that there shall be no community, and the wife so reserves
her separate property, she mustchoose its administrators
;

not enough simply to declare that there shall be
no community. The marital authority otherwise exists for
the purpose of the administration of even such separate
since

it is

property.

words give

Free administration being here reserved, these
In her
it over to the trustees in this case.

right, then, of free

administration, which

when

trust, she puts her

she exercised
property into the
hands of these trustees; but that will not prevent her
getting it out of their hands again whenever she chooses so
In England, it would be clear that whenever a
to do.
woman, having separate property, has trustees who hold that
she

made the

property, they not holding

it for fidei

commissary

heirs, the

And,
law will take it again from the
particular
case
to
in
a
indeed, however convenient it may be
allow
will
not
it.
law
tie the hands of such trustees, the
L
Vol. V.
trustees if

—

'

Marshairs

Porter, A.G., for the applicant.

[Watermeyee, J

ises.

necessary.
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TniBtees

There has been controversy on this point in England, but
.^
^^^ ^^^^ ^^^ settled by a current of strong cases.
These trustees are simply Mrs. Marshall's agents, whose
appointment can be by her revoked.
Cloete,

J.

:

—It

quite clear that the law

is

is

well fixed

when spouses marry without community, the husband
retains, by virtue of his marital authority, the right of
that

administering all the separate property of the wife. But
here a special contract had been made, and the husband
surrendered that authority over these bonds to certain
In my opinion, as it
trustees, and thus tied his own hands.
is

the wife herself

who makes

husband
and we have his

this application, the

is the next principal person interested,
consent produced. And the trustees also consent so there
can be no objection to make the order accordingly.
;

Wateemevek,

J.

:

—^The

lady

is

no doubt the person
" I had
is this

chiefly interested, and what she says now
free property.
I gave it up to trustees for

now I wish
tration."

to

It

have that property back
is

for

:

my benefit and
my own adminis;

in regard to her desire chiefly, not only,

all.
Although I do think
inconvenient that these trusts should be unnecessarily
introduced into marriage contracts, I do not consider it an

that I consider this question at

it is

inconvenient principle here to say that this contract

now

stands as if the wife and the husband had separate estates,

and the wife placed her property under

trustees, so that she

retains free administration of her property, through them,

without her husband's control, and now she wishes to take
that trust away from them and exercise the administration
herself, and they consent.
That is the position of the case
and although this practice may be in itself inconvenient,
there is nothing that militates against this lady having this
power.
;

Ordered accordingly that the trustees be released, and
that the bonds be handed to the wife, who is to retain the
free disposition of her own property.
Attorneys, Faiebkidge & Akderne.~I
C Applicant's
Respondents' Attorneys, Eeid & Nephew.
J

—
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Alford & Wills
Surety.

vs.

Johnson.

— Composition. — Tender.

The defendant ieeame surety to plaintiffs for goods to he hy
them supplied to one B., to an amoiont not exceeding £50.
JR.

£65

received goods to the ctmount of

hy payment on

wishing

to

give

and this debt
£40 7s. Then,

7s.,

account, she reduced to

up

lusiness

and

to leave the

Colony, she dis-

posed of her stock to a third party for a £60 hill.
This
hill she placed in the hands of one of her creditors for a
pro rata distribution amongst all, at its maturity.
pro

A

rata distribution of about

made

Is. 8d.

£

in the

ivas accordingly

among the rest.
plainti;ffs
Thereafter the
made a demand upon the defendant as surety
for the full £40 7s. balance. Defendant in reply tendered
£30 7s., being the remaining 12s. 4d. in the £ on the £50,
to

plaintiffs

dut did not malte a formed tender in his plea.

Court, holding

that

as

surety

the

The

defendant ivas in

amount of his suretyship, and
share in the benefit of the Is. 8d.

principle a creditor for the
therefore

entitled

to

composition on the £50, held the tender good

judgment for £30

7s.

,•

^^^nintiffs to

pay

;

and gave

costs.

The plaintiffs, merchants, carrying on business in Cape
Town, alleged that on September 11th, 1863, the defendant
sent them the following letter

j]^e\2

Ai&rd&

:

"

Gentlemen,

—

I

hereby undertake to pay you an amount not ex-

ceeding £50, at six months' notice in writing, conditionally on your
supplying goods to that amount to Mrs. J. J. Roberts, and handing to me

your claim upon her. This document only to be put in force in the
event of her failing to meet her engagements with you."

That, in accordance with the terms of this, and relying
on the promise of the defendant therein contained, they
supplied goods to Mrs. Roberts to the value of £65 7s.
That Mrs. Roberts paid £25 on account. That she then
left the Colony without further payment. That on the 30th
of May, 1864, plaintiffs gave the required notice to defendant.
That defendant repudiated his liability.
Defendant pleaded the general issue and four special
1st. That in the above letter of guarantee the defenpleas.
L 2

j^hmo™'
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wms"
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dant had not waived the benefit of excussion; and that
2nd. That after the
Mrs. Roberts had not been excussed.
into an arrangeentered
had
plaintiffs
supply of the goods,
defendant notice
giving
the
without
Roberts
ment with Mrs.
should assign
that
she
stipulated
was
it
thereof, whereby
her estate to trustees for the benefit of creditors. That the
estate was accordingly assigned to Puzey & Co., merchants
in Cape Town, who realised the same and paid to the
several creditors a dividend of 7s. 8d. in the £ and that
;

arrangement the defendant was discharged from all
3rd. That the defendant was entitled to notice
liability.
of the supply of goods and his consequent liability, but
received no such notice till May 30th, 1864, upwards of
three months after Mrs. Roberts had left the Colony for
England, with intent not to return and without leaving any
business or efiects behind her on which the defendant could
4th. That the plaintiffs having received
have recourse.
a dividend of 7s. 8d. in the £ on their claim, they could
demand from defendant no more than 12s. 4sd. in the £ on
£50, the amount of his suretyship and that on November 30th, 1864, the defendant, although of opinion that the
plaintiff's could not at law maintain an action against him
to any extent or for any amount, yet, to avoid litigation,
tendered £30 I7s. 8d., which tender was refused.
The evidence showed that Mrs. Roberts had obtained
the goods on Johnson's guarantee.
That, business failing,
she had sold her stock for a £60 bill and left the Colony
for England.
Her creditors, five in number, were informed
of her intention to leave.
There was no regular assignment,
but one of the creditors, Puzey & Co., took over the £60
bill, for the purpose of distributing the proceeds pro rata
among the creditors. That Puzey & Go. did so distribute
the proceeds, paying 7s. 8d. in the £.
That defendant
himself was a creditor for £6, and received his dividend
but he now swore that he.was not aware of the arrangement
with the creditors till after Mrs. Roberts' departure, though
he knew of the contemplated departure. No demand for

by

this

;

;

the

£40 was made upon him

till

dividend.

Cole, for

the

plaintiffs.

Porter, A.G., for defendants.

after the

payment

of the

—
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[Watermeyer,

:— On

J.

the point of tender, the defen-

dant does not specifically make a tender into court. He
says he made a tender some time ago. It may be doubted
whether this is a good plea of tender.]
Porter, A.G.
The point has been argued and decided
that it is good pleading to plead the general issue with a
tender.
In Melck v. Kotze there was the general issue and
a plea of tender of £5.* Therefore the position was this
"

By

the general issue I deny you are entitled to anything.

Prove that you are

We

£6."

difficulty

will

on

;

make

and

you

are,

the tender

now

if

then I tendered you
into court,

and avoid

this head.

—

Cole : refused the tender and argued
As to the defendant's first plea, Mrs. Roberts' departure from the Colony,
out of the jurisdiction of this Court, leaving nothing behind
:

her,

is,

As

in law, a complete excussion.

to the second plea,

no assignment was proved by the evidence, nor any
arrangement on the plaintiffs' part beyond the receipt of
their share of the proceeds.
As to the third plea, if notice
of the supply of goods was necessary at all, Johnson must

be taken to have had notice on the very day of their supply,
shows delivery was declined without the
prior production of the letter of suretyship which was
accordingly written. As to the fourth plea, if a regular
assignment to trustees had been proved, and the consent of
plaintiffs thereto, the composition received by plaintiffs
must be, in law, taken to go in pro rata payment of the
whole amount for which defendant was surety. But here
there is no assignment proved.
for the evidence

[Watermeyer,

J.

:

—What possible

the principle to be applied ?]
If there had been an assignment,

difference is there in

it

would have been a

clear release of the debtor.

—

[Watermeyer, J.
And what greater release can there
be than the debtor giving up everything, and going out of
:

the jurisdiction

One

?]

of the creditors has sent his claim to England, and

others may do the same. I admit that if this were an
assignment, the principle in the plea would apply; but

submit there has not been one.
[*

But see Jones

vs. Borradaile,

Thompson, Hall

&

Co.,

Buch. 1875,

p. 38.]

ises.

^'^^•
wiiie vs.
Johnson.
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[Watermeyer,

J.:

— Suppose

before the distribution of

the note the defendant had paid the £50, and taken cession
He would have been entitled to his dividend as
of action.

a creditor for such sum. And how can his legal position
now be different ?]
If he had taken cession of action, he would have
made his position better, certainly but he did not do so.
It is scarcely necessary to go beyond the
Porter, A.G.
But as
plea of tender, which is very strong in our favour.
;

:

law or in

to the fourth plea, there cannot be, either in

common-sense, the slightest difference in principle between
the arrangement made in this case for a ^ro rata distribution
by one creditor in whose hands all the assets are vested,
and the case in which that arrangement, having been
reduced to writing became a written assignment and if so
the position of the plea is correct on the strength of Gee and
;

Others

v.

Pack

(33 L.

J.,

Q. B. 49).

—

Cloete, J.
The conduct of Mrs. Eoberts herself towards
the creditors has been thoroughly bond fide and proper;
and Puzey must in this case be considered the stake-holder
:

what she left behind in his
The defendant should have come in as creditor for
his suretyship, and received a dividend on that and it is
the fault of the plaintiffs that this was not done, since no
notice was given to the defendant at the time of winding
The amount of the tender in effect restored the defenup.
dant to the position he was entitled to occupy and that
tender was in itself quite sufficient to carry the case, and
being a legal and satisfactory tender, also to carry the costs.
for the subsequent division of

hands.

;

;

—

Watermeyer, J., concurred and said
The
when they took the £60 note, handed
:

themselves,

Puzey

&

Co. for a

pro rata distribution

;

and

if

plaintiffs
it

over to

they

in-

tended to enforce this letter of guarantee against the defendant, then he, in contemplation of law, was entitled to be
ranked as a creditor, and to have the benefit of distribution
on that amount. There was no distinction in principle in
his legal position whether he paid the £50 before the
distribution, and, taking cession of action became a creditor
for the whole of that money, or, not doing so, became
entitled to the composition, and its consequent reduction of

—

^
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The fact is, this is rather an ingenious
attempt to get the advantage of a preference beyond the
amount the defendant engaged for as surety. The plaintiffs gave credit for £65 instead of £50, and now wish to
have the advantage of the suretyship for £50, and to get
the £15 also, as if under that suretyship. But to this they
are not entitled
My only doubt is whether there is
a good plea of tender. I do not mean to overrule the
decision which says that tender may be pleaded with the
general issue; but this plea is not, in form, a plea of
tender now. It says the defendant was prepared, but it does
not specially say he is now.

his liability to £30.

Cloete,

J.

:

—In

my

mind, satisfactory tender made at

any time before action brought would operate

Judgment

for the

amount

as a bar.

of the tender, plaintiffs to

pay

the costs,
rPlaintiffs' Attorneys,

Hofueye, Teedgold,

& Wateemeyee.~]

[_Defendant's Attorney, R. J. PowKlE.

Trustees of Brink

J

vs.

Van Reenen and Others.

—Minors. —Fidei Commissum.—Preference in
—Act 1861, 3
— Confirmation of
—Res Judicata.

Tacit

hypothec.

Insolvency.

5,

§§

ccnd 8.

Pro-tutors.

Accotont.

Where a proof of debt had been made upon cm insolvent estate
and had been admitted as correct by the trustees, in so far
as it appeared upon the first account filed by the trustees,
and this account had been confirmed by the Court but
nothing was awarded therein in respect of the said proof
and the final account had not been filed : Held, that an
exception rei judicatse could not be pleaded to an action
by the trustees

to

have the proof of debt expunged.

A. and B. made a mutual will whereby they bequeathed

to

C,

their only child, certain slaves, the said slaves not to be sold

after C.'s death but to devolve

upon her descendants, and these
and mother,

failing, to their (testators') then living father

and, in case of their predecease, to their next collateral
remain in possession of the slaves
during life, without power of alienation and should the

relations, the survivor to

ises.

—

wmsus.
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remarry,

survival'

survivor

and

G.

slaves

the

go

to

were instituted

sole

G. at once:

to

and universal

all the testators' goods, the survivor to he

hound

the

heirs of

educate

to

and maintain G. till her marriage, or other ajpproved
condition, when the estate wets to he inventoried, and the
legitimate portion paid to G. for paternal and maternal
In case the survivor remarried, the whole
inheritance.
estate uvts to he sold hy puhlic emotion and the half paid
to G. or her guctrdian for her, and it was hm'dened with
fidei commissum similar to that of the hequest of the
slaves

:

in case the survivor did not remarry, half of the
devolving

inheritance

By

commissum.

a

on

burdened with fidei
on

was

G.

testators directed that

codicil, the

death of the first dying the whole estate should he
appraised and co third part secured hy the survivor to G.,
By a
the hequest of the slaves remaining as hefore.
the

suhsequent

codicil

they

annulled the provisions

as

to

appraisement and security for the third part, cond directed
that the survivor should hefore remarriage cause the whole
estate to he appraised, and should retain hcdf of the estate,
including the bequeathed property on-hehalf of G. during
the survivor's life, and shoidd pay ov,t to G. on majority

the

to G.

executor

and

guardian of

upon

the ivhole

:

administrator

B. died

G.

tration as executor,

At

what should he
was appointed
joint estate and

legitimate portion in diminution of

awarded

;

A.

and pccid

the survivor
the

of

adminis-

took out letters of
to G.

her legitimate portion.

was a major : shortly after,
married cond had children : her husband died, she
married again and had children.
A. remarried and
the date of B.'s dectth, G.

she

subsequently became insolvent.

Held, that upon A.'s remarriage he forfeited
to

any portion of

the estate of B.,

and

that

all right

G.

had a

concurrent claim topon the insolvent estate for the bcdance
of the hedf of the joint estate

1866

Aug.

15.

Septal.
Brink's Trustees
vs.

van Reenen.

...

still

unpaid

to her.

The defendant, S. M. M. Van Keenen, was sued in this
action in her individual capacity, and also as the mother
.

and natural ^guardian of a minor child the other defendants
were her daughters' husbands the plaintiffs were trustees
in the insolvent estate of Andries Brink the father of the
:

:

153
first

defendant, and sued for a declaration of rights under

a certain will and

The

estate of

codicils.

Brink was sequestrated in November, 1863.

He had

formerly been married to Sarah M. Van der Byl
(since deceased) in community of property, and during the

subsistence of the marriage in 1816 a mutual will

made by them.

had been

By this will certain slaves were bequeathed

to their daughter, the first defendant, the testators declaring

that the slaves might not be sold after the death of their
daughter, butshould be bequeathed to her descendants, failing
which, to their (testators') father and mother then living, and
in case of the predecease of these to their nearest collateral

The defendant, their only daughter, was instituted heir together with the survivor, and a proviso added
that the education of the daughter was to be provided for
out of the estate untU she attained majority or was married
when the whole estate was to be inventoried and her
legitimate portion paid out to her. In the event of the
relations.

survivor wishing to remarry, the whole estate was to be sold,
with the exception of one slave and her children, and half

the amount realised paid to the defendant. By a codicil
dated 14th January, 1818, the testators declared that
immediately after the death of one of them the whole estate
should be properly valued and a lawful third part should
be secured to their said daughter (the defendant) to the
satisfaction of the executors.

1824, this appraisement

By

a second codicil, dated

was annulled, and the

testators

willed that, in the event of the marriage of the survivor, the
whole estate should be appraised, and half the property,

including that bequeathed, should be retained on behalf of
their child or children during the lifetime of the survivor
under the obligation to pay out to their child on her

attaining majority such part of the estate as shall amount
to any legitimate portion thereof accox'ding to law, and such

diminution of what shall be awarded to their
child in the whole.
Certain minor legacies were revoked,
and also the appointment of executor, the survivor being
now appointed executor. By a codicil dated 1834, the
to tend in

survivor was released from an obligation to have the estate
inventoried.
The testatrix died in 1836, and the survivor,
Andries Brink, took out letters of administration as executor,

the

first

ises.
Sept. i.

defendant then being twenty-four years of age and

Brink's Trastees
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Van Reenen.

She subsequently married one Mechau, and on

unmarried.
decease,

hi.s

Van Reenen,

...

there being children of each marri-

Brink Subsequently married Louisa Andriesen (since
°
deceased) and before his marriage paid the defendant
her legitimate portion, and filed an inventory of the joint
estate of himself and his first v^ife with the Master, the
value being stated at £13,587. After paying this amount
Brink continued in possession of the remainder of the joint
estate up to the sequestration of his estate.
The defendant
proved as a preferent claim on the insolvent estate in the
sum of £5958, being the value of the slaves bequeathed to
her under the joint vs^ill of her parents, and of the amount
required to make up with the legitimate portion aforesaid
one half of the whole joint estate, to which half she claimed
age.

to

The

submitted she was only
is, one quarter of the
and can only rank for that as a concurrent

be entitled.

plaintiffs

entitled to " one half of one half, that

joint estate,"
creditor.

The defendants
Judicatce in

first

that the

of

pleaded the exceptio rei

all

administration

and

sequestration

accounts had been filed in which the sum of £5958 was
acknowledged to be due and owing as a preferent claim.
This account had been confirmed, and the defendants
submitted it was not now competent for the Court to
disturb this order.
The general issue was then pleaded.

—

Porter, A. G. (with him Cole), for plantiffs: As to tacit
hypothec of minors, see Act 5, 1861, §§ 3, 8, 10. In present
case there is no tacit hypothec, for the daughter of testatrix
was twenty -four years of age when the testatrix died. Voet,
20-2-14, lays down that there is no tacit hypothec of minors
upon the property of testamentary executors. A. Brink
was never made administrator of fidei commissary funds
which he had a right to retain in his hands.
Buchanan, for defendant
There is a fidei commissum.
The grandfather was the guardian of the fidei commissary
heirs.
See Dutch Consult. 262 Voet, 20-2-21.
:

—

;

Cv/r.

adv. vult.

Posted, (Sept. 4).

Cloete,

J.

(delivering

the

judgment

of

the

Court),

—
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—

This is an action brought
by the trustees in the
°
insolvent estate of Andries Brink, D. son, against Sophia
said

:

^^^^\
.
Aug. 15.

•'

sept. 4.

Margaretha Myburgh van Reenen, born Brink, both in her brink's Trustees
Van Reenen.
,
,
individual capacity and as the mother and natural guardian
of her daughter, Elizabeth Maria Van Reenen, and against
Daniel Jacobus Morkel, as being married in community of
property to Sophia Margaretha Mechau, and Gabriel
Broodryk, as married in community of property to Anna
Mechau, and against Dugald James Findley, as being
married in community of property to Johanna Elizabeth
Andrina Sarah Van Reenen, the other defendants, to have
.

,

.

1

1)5.

.

the rights accruing to them in respect of a proof of debt
filed on their behalf in the insolvent estate of the said
Andries Brink, D. son, clearly fixed and determined.
To this action the defendants filed a plea, in which they

pleaded the exception of rei judicata} in bar, and,
moreover, denying the facts and conclusions at law, as set
out in the declaration, pleaded the general issue.
On the trial the exception was first disposed of, and an
inspection of the first distribution account, as framed by
the trustees, and confirmed by the Court, at once showed
that, although notice had been taken of the defendants'
proof of debt, yet no amount had been awarded on the

first

same, and the exception thus fell to the ground and on
proceeding to the merits of the action, the facts connected
with this case were fully admitted by both parties, and (as
;

bearing on the points to be decided by the Court)
briefly stated as follows

may

be

:

Andries Brink, D. son, having surrendered his estate as
insolvent, and the plaintiffs having been duly appointed

under the provisions of the insolvent law, the first
defendant proved, as owing to her from that estate, for the

trustees,

as her estimate of the values of certain
slaves bequeathed to her by a joint will of her father (the

sum of £5958

6s. 9d.,

Andries Brink, D. son), and her deceased mother,
Sophia Margaretha Vander Byl, and of the amount required
her as
to make up (with the legitimate portion due to
one
the
her),
to
out
paid
already
and
maternal inheritance
Brink,
Andries
said
the
of
estate
joint
half of the whole

said

D. son, and his late wife, and which one half of the joint
estate of her parents she not only claims to be entitled to,
but also claims a legal preference in a distribution of the

—
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virtue of a certain tacit
by
J
of
the
nature of such a debt.
legal hypothec in respect
There are thus two important points left for the decision of
assets of the insolvent estate,
J

-,

.

this

r^

Court

:

Are the defendants (or rather the first defendant only)
entitled to the full amount of the sum of £5958 6s. 9cZ. as
the one moiety of the joint estate of Brink and his deceased
wife or if not to the full amount, to what portion of the
said joint estate would she be entitled ?
2. Has she by herself, or have the defendants collectively,
the right to such a legal tacit hypothec as to entitle them
to claim a preference concursu creditorum ?
Before considering these two important questions, T
desire first to dispose of two minor questions arising upon
1.

;

the plaintifis' objections.

The

an allegation that a sum of £100 bequeathed
Brink should have been deducted from and
charged to the joint estate before determining the nett
balance of the joint estate and the next refers to an overcharge of £296 18s. as slave compensation money twice
first is

to one Daniel

;

entered.

With regard

to both these

objections

arising

on the

distribution account of

the joint estate, as filed in the
Master's ofiice, my brother concurs with me that these
objections will be simply referred to the Master of the
Court, to report whether these objections are well founded
or not and upon the Master's report any balance found
by the Court on the main question will be increased or
;

diminished according to the Master's finding; and consequently that any balance which the Court may hereafter

mention as due to the defendants will be understood to be
modified, or remain subject to the Master's finding on these
two minor points.
The first great question, then, for the Court to consider
is, whether the first defendant is entitled to her claim for
the moiety of the joint estate of her parents or not ?
The decision of that question depends on our attentive
consideration of the words contained in the last will and
the several codicils executed by the insolvent and his
deceased wife.

From the documents laid before us, it appears that the
now insolvent, Andries Brink, D. son, and his wife S. M.

—
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Van

der Byl, having been married some time in community

of property, and having at that time one only daughter,
S. M. M. Brink (the first defendant),
executed a ^ioint
^

mutual

will before the then notary public, Johannes
Andries Truter, on the 27th May, 1816, in which the
testators declared

"And now

:

disposing de novo, the testators declared,

first

and

before-

hand, to bequeath to their only daughter, procreated in marriage, named
Sophia Margaretha Myburgh Brink, the slaves Diana and Jannetje, with
their children, Bart, Stofifel,
all

and Christian,

all of

the Cape, together with

the children from this time to be procreated by the said female slaves

Diana and Jannetje, which slaves

shall not be sold after the decease of the
daughter afore-mentioned, but shall devolve to her descendants;
and these failing, to their then living father and mother, and, in case of
their predecease, to their next collateral relatives.
And if the testators'
afore-mentioned daughter should sell, or in any other way alienate during
her life, one or more of the slaves bequeathed to her, then it is the

testator's

and desire that the proceeds of such sale or alienation shall
remain burthened with the entail of fidei commissum, and devolve at her
death as is disposed in respect of the said bequeathed slaves. All the
before-mentioned bequeathed slaves shall remain in the service of and
belong to the survivor, during his life, without, however, selling or in any
other way alienating any of them, under this condition, however, that if
the survivor should enter into a second marriage, all these bequeathed
slaves shall at once be placed in the possession of the testators' daughter
aforesaid, and be administered during her minority by her guardians for
testators' will

her behoof."

The next
to the

to

clause bearing on the present question relates

nomination of heirs

:

" And, further, proceeding to the election of heirs, the testators declared
nominate and institute their only daughter aforesaid, Sophia M. M.

Brink, together with each other reciprocally, that is, the first dying, the
survivor of them both, to be her or their sole and universal heirs of all the
left by them, as well moveable as immoveable, actions and
and inheritances, nothing excepted, to be entered upon and
possessed by them for ever as free and allodial property, without any

goods to be

credits

opposition, so, however, that the survivor of both the testators shall be
bound to educate and maintain in an honest and Christian manner their

daughter (procreated with each other in marriage) Sophia M. M. Brink,
until her majority, marriage, or other approved state, when the whole
estate shall be inventoried, and to the testators' daughter paid out the
legitimate portion

due

to her according to law, for paternal or maternal

the survivor should desire to re-marry, he or she shall
be bound, before the solemnization of such second marriage, to cause the
whole estate to be publicly sold to the highest bidder, excepting the female

inheritance.

slave

But

if

Appelom with her

children,

named

Clara and Jacob, of the Cape

;

as

^^'s.
Sept. 4.
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also the slave Tamalan, also of the Cape, child of the female slave
And the
Jannetje, which the survivor can retain at a proper valuation.
survivor shall further be bound, in case as aforesaid, after a proper sale of

the estate, to pay out the lawful half thereof to the aforesaid daughter of
the testators, to be possessed by her, and in case she, the testators'
daughter, should then

still

be a minor, to be administered for her behoof
to be then paid out to her shall remain

by her guardians, which amount
entailed with the iurden of
wise,

'

Fidei commissum,''

to

devolve

to,

and in such

after her decease, as is disposed above, with regard to the slaves

But in case also the survivor should come to die
without entering into a second marriage, in that case testators declared
that a lawful moiety of the inheritance devolving to the testators' daughter
bequeathed to her.

shall
to,

remain burthened with

and in such manner,

the entail of

'

Fidei commissum,'

to

devolve

after her decease, as is disposed above in case of

a

second marriage entered into by the survivors."

By the tenor of this will, therefore, both the testators
agreed to give to their only daughter by way of prelegacy
certain slaves with their children who might not be sold or
alienated even by their daughter; but should she do so,
the proceeds should be considered as burthened by a ' Fidei
in favour of her descendants and others named
and as to the institution of heirs, it is also
upon the decease of either of the testators, the

CommissuTn
in the will
clear that,

'

;

survivor should share equally with the daughter as joint
heirs to the estate of the first dying, so long as the surviving

spouse remained unmarried

but in the event of a remarriage of the surviving spouse, both the testators agreed
that before this remarriage, the whole estate should be
converted into cash (with the exception of certain slaves),
and the nett moiety of the whole estate, viz., of the entire
estate of the father and mother, should devolve upon their
daughter, to be burthened with Fidei GommAssum in like
;

'

manner

'

was before devised by the joint testators in
regard to the slaves. Under the provisions of this joint
will, therefore, either spouse was cut out as heir from any
as

first dying in the event of the
surviving spouse entering into a second marriage.
On the 14th January, 1818, however, both the spouses
executed and attached to their last will a codicil, in which
the following clause appears

portion of the estate of the

:

" Further, that immediately after the death of the

whole estate
survivor, to

shall be appraised,

the satisfaction

first

dying, the

and a lawful third part be secured by the
of the executors, on behalf of our said

—
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daughter, remaining however excepted the bequeathed slaves to our
said
daughter."

ises.

Aug.

15.

Sept. 4.

By

this codicil, therefore (which

original,

we looked

at in the

and found to be in the handwriting of the now

insolvent Andries Brink), the testators so far modified the
institution of heirs as to declare generally that at the
decease of the first dying, the whole of the joint estate

should be appraised, and according to the estimate of that
appraisement the one-third part of the whole estate should
be declared to be due as the inheritance of their only
daughter; and that the survivor should have to find
security for that

executors

amount

to the satisfaction of the several

who were mentioned

in the last will of 1816.
a considei-able change in the
institution of heirs, for whereas by the first will the survivor
should, upon the decease of one of the spouses, be joint heir

This consequently

made

with their daughter while remaining unmarried

;

but upon

entering into a remarriage should virtually cease to be an
heir at all ; by this provision (in omni casu) the survivor

would now be entitled, immediately upon the death of his
partner in life, to succeed to and still have one-sixth part of
the estate as his or her share in the inheritance; for,
dividing, for the sake of illustration, the whole joint estate
into six parts, the surviving spouse would retain three-sixths
as his or her portion of the whole estate

community

by

virtue of the

of property, and enjoy one-sixth share of the

joint estate as his or her inheritance, leaving the two-sixths

and this may have
been the intention of the testators, although the words of
the codicil may be subject to difierent reading not afi'ecting
our judgment.
On the 10th May, 1824, however, the testators again
executed a joint codicil, by which the foregoing provisions
were considerably affected and modified.
The part of their codicil bearing on the present question
runs as follows
as the inheritance of their daughter

;

:

"Annulling the appraisement of the estate directed in the foregoing
codicil to be made, and the giving security for that one-third of our
property bequeathed to our child or children by the preceding codicil,
dated January 14th, 1818, willing, and desiring further, that the survivor
entering into a remarriage,

shall,

before

the solemnization

marriage, cause the whole estate to be appraised

and to secure and

by

of

such

irreproachable men,

retain the one-half of our said estate, the bequeathed

Brink's Trustees
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160
1865.

^elt'^l'

_-;—
s.

property included therein, on behalf of our child or children during the
lifetime of the survivor,

under obligation, however,

to

pay out

to our

child or children, on their attaining their majority, such part of the

Van EeeneE. estate as shall amount to any legitimate portion thereof according to law>
and such to be taxed in diminution of what shall be awarded to our child
or children in the whole."

By

this codicil, moreover, the

appointment of several

executors to administer the joint estate, as
last will of 1816,

was

cancelled,

named

in the

and the surviving spouse

declared to be sole executor or executrix of administration
It will thus be seen that by the foreof the joint estate.
going clause of this codicil, another important change took
place in the direction as to the succession in this estate for
by this last codicil the testators do not annul the disposition of secondary security to the one-third of their joint
estate, but they only dismiss all other executors from intermeddling with that estate, thus placing the entire management and liquidation of the joint estate in the hands of the
survivor, and, moreover, relieving such surviving spouse
from the onus of finding personal security for that onethird portion of the estate which they make over to their
But again by this codicil, they confirm their
child.
previous determination, as contained in the codicil of 1818,
that in the event of either of the spouses entering into a
second marriage, such survivor shall be deemed as forfeiting
any right of inheritance of the estate of the deceased but
;

—

;

that their child, in such a case, shall succeed to the half of
the joint estate, or, in other words, to the whole of the
estate of her deceased parent, with the additional stipula-

upon that child reaching her majority, she shall
only receive the legitimate portion due to her by law out of
that property, while the remainder of her inheritance should
thus still remain in the possession of the surviving parent
tion that,

during his or her lifetime.
This appears to be the clear meaning and intent of the
testators, to be gathered from these several clauses of their
last will

and

codicils.

On

the 4th October, 1834, the testators again signed and
executed another codicil, but which need not be particularly
recited or referred to.
It is admitted that the insolvent's

wife died on the 1st October, 1836, when the survivor on
October 21st, took out letters of administration, as sole
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executor o£ the estate and it is further admitted that at
the decease of Mrs. Brink their only daughter, the first
defendant, was not only of full age, but that she, in 1838,

i^ss.

;

•

n

TT

1

/^

•!

'
1

n

1

Ti/r

1

n

married Hendrik Gerhard Mechau, that two daughters
were born of this marriage Sophia Margaretha, who
married Daniel Jacobus Morkel, and Anna Catharina, who
manied Gabriel Broodryk (the second and third defendants) and it is further admitted that, Mechau having
died in 1843, the first defendant married Abraham Pieter
de Villiers Van Reenen, who died leaving two daughters
of the marriage Johanna Elizabeth Andrina Sarah, now
married to Dugald Findley, and Elizabeth Maria, still a
minor: lastly, it is admitted that in 1841 Andries Brink,
the insolvent, entered into a second marriage with Louisa
Andriesen, now dead.

—

—

—

By

this last act, then, it is

beyond

all

dispute that the

insolvent forfeited all right which, under the will, he might

have taken in the separate estate of his first wife. By the
codicils of 1818 and 1824, he had deliberately declared
that their only daughter (upon a remarriage of either of
them) would become entitled to the half of the whole joint

two

estate.

By

the general distribution account of their joint estate,

which the insolvent was obliged by law to file in the
Master's office on entering upon his second marriage, it
would appear that the insolvent had a settlement with
Hendrik Mechau in the year 1837, when the latter married his only daughter, by which account the insolvent
took credit for half of the estate of his deceased wife

—thus

fixing his daughter's inheritance at only a quarter of the

and upon that showing came to a settlement
with the said Mechau as to the legitimate portion. But it
is unnecessary to pursue that enquiry at present, as the
Court entertains no doubt that by the insolvent's remarriage in the year 1841, he had forfeited all right to any
portion of his wife's estate, the whole of which became the

joint estate,

portion due to his daughter.

The Court

is

therefore of opinion that, assuming the

figures to be correct (and subject to the finding of the
Master on the two objected items of £100 and of £219), the
first

defendant must be declared entitled to the whole of
Both parties admit the sum of

the estate of her mother.
Vol. V.

M

Auc.

15.

sept. 4.
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tis.
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£5958

would then be
bound to

to be the claim the first defendant

entitled to prove,

and

adjudge.

clear

hypothec

It
is

is

this item
that,

we

are therefore

by our

laws,

constituted in favour of minors

a tacit legal

upon the

estate

an additional security for
the amount of inheritance which may have been left to
them, and remaining during their minority under the
administration and in the hands of their tutors and
guardians and also that this legal hypothec commences
and takes effect from the date that such guardians enter
upon their administration, and that it does not end until
they have discharged and paid over the amount of inheritance so placed under their trust and moreover that the
preference arising from such hypothec is effectual, although
not entered upon the public Deeds' Registry.
This law, based upon the principles of the Roman law, is,
of their tutors and guardians as

;

;

however, a special privilege introduced to protect the
property of minors, who being under the tutelage of their
guardians had no legal means of watching over their
property; but an extension for several years after the
minors had attained their majority was soon found unduly
to favour such claimants, to the prejudice of other conventional creditors; to remedy which, by various local
provincial laws in Holland, that privilege was expressly
declared not to endure beyond three or four years after the
minors should attain their legal majority but on the other
hand our laws have, on the same principle of effectually
securing minors and their property, allowed this right of
tacit hypothecation to extend upon and over the estates of
pro-tutors and pro-guardians, viz., of persons who, although
not clothed with a legal appointment, have yet got into
their hands the property of minors.
To apply those
;

we have then to consider
whether the now insolvent was, or at the present moment
is, still clothed with those capabilities.
By his last will,
executed with his first wife, the surviving spouse was not
only appointed executor, but moreover tutor or guardian of
their surviving minor daughter.
Both parties, however,
agree that at the decease of her mother in 1836 the first
defendant had attained her legal age of majority, so that the
appointment of Andries Brink ceased to have effect both as
tutor or pro-tutor, the first defendant having then already,
principles to the present case
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fortiori, after marrying in 1838 Hendrik Meehau, the
authority to protect or secure any right she might have in
respect of her inheritance in her father's hands, so that in

•a

respect of her claim of inheritance no hypothec did ever
exist but the question would still have to be considered
;

whether, upon the birth of her children (being the other
defendants in this suit) and who have a reversionary interest

was not created by the now
having the amount of their ultimate inheritance in his hands but the Court is of opinion that they
cannot claim such a preference for although the right of
legal tacit hypothec may also extend over and in respect of
in this inheritance, that right

insolvent

still

;

;

jidei cominissary inheritances, this right accrues to the fidei

commissary

heirs upon the estate of the fiduciary heirs,
through whom their right can only arise, but cannot be
extended to the person, in favour of minors, and has been
expressly done away with by our local Act of Parliament,
No. 5, of 1861, by which, in sect. 8, par. 3, all tacit
hypothecs upon the estates of pro-tutors and pro-guardians
have been annulled from the date of the publication of that
Act.
The words of the paragraph are strictly applicable to
the present case.
From the date of the passing of that law the estates of
such pro-tutors were at once relieved from the incubus of
such hypothecs; and it is well that this should be more
generally known, so as to point out the necessity of resorting to other effectual means, by the nearest of kin of any
minors, to endeavour to protect those interests when they
apprehend that the property of such minors is endangered
by the illegal or wasteful acts of those who have the charge
or administration of such property who are neither their
tutors nor pro-tutors, but who only (as regards their rights)
are to be viewed in the light of an executor who has
liquidated the estate, to part of which they may become
ultimately entitled but this right of legal tacit hypothec
is not upon the estate of the insolvent to the prejudice of
all other conventional hypothecations to which his estate
;

may have become

liable.

—

That the first
of the Court then is
defendant will be entitled to prove upon the insolvent
estate of Andries Brink, D. son, for the sum of £5562 9s.

The judgment

-or

for

£5958

6s.

:

9c?.

(as

stated

in

the declaration) as

M

2

isss.

Sept. i.
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upon reference to the Master may be found the part sum
still due to the defendant, and moreover subject to the
Master's rcport on the items of £100 or of £249 8s. as
,

-.

,,

,

,

p

.,

.

,

^

mentioned in the preceding part oi this judgment, but that
the defendants are not entitled to claim any preference upon
the distribution of assets in that estate

by

virtue of

alleged legal tacit hypothec existing in their favour

;

any
and

we further order the costs of this suit to be paid out of
the assets in the insolvent estate of Andries Brink, D. son.
Attorneys, Hofmete, Tkedgold,
LOefendants' Attorney, BmssiNN^.
["Plaintiffs'

Reg.
Theft.—Dateof

vs.

& Watermeter.

]

Schiefenbosch, alias Meyer.

Crime—Finding

Junj.—Act

—Amendment ofofIndictment.

3,

1861,

§ 13.

Where an indictment charged S. with having cmnmitted theft
in April, 1865, and the evidence showed the theft to have
been committed in April, 1864, the jury found the prisoner
guilty of theft in April, 1864.
No application was made
to amend the indictment.
On the point heing reserved
whether the conviction was good under the indictment
Held, that it must be sustained.

oct^i.

B^vs.
Schiefenbosch.

The prisoner was indicted at the Circuit Court at
Riversdale before Cloete, J., for theft of cattle " on the 5th
^ay of April, 1865." The evidence clearly showed that the
theft was committed in April, 1864.
The jury returned a
verdict fixing the date of the theft to be April, 1864.
His
Lordship reserved the point whether the conviction was
good under the indictment.

—

Cole, for the prisoner
Originally, the law of the Colony
declared that the indictment must specify a date, but that
:

the " precise date need not be proved."

Then Act S of 1861
was passed, and sec. 13 of that Act allows the Crown to prove
that the act was committed on a date not more than three
months before or after the date alleged in the indictment
or on a date more than three months before or after such
date, if the

Court shall hold that the prisoner was not

'
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thereby prejudiced in his defence. The prosecutor should
have asked leave to amend. The prisoner might have had
a valid defence as to 1864. The Court cannot now decide
that the prisoner

was prejudiced in

ises.

°—
sohfeflXich.

his defence.

Porter, A.G., for the Crown, stated that prisoner had
admitted his guilt at the preparatory examination.

The Court (Bell and Cloete,
objection,

JJ.)

dismissed

the

and held the conviction good.

GlLDENHUYS

VS.

Provisional Sentence.

—

SWART AND OTHERS.
Co-debtor.

—Promissory Note.

Provisional sentence granted on a promissory note against the

maker and one G. who had signed

as "surety

and

co-

debtor."

Sureties

who

sign as such "

and

co-debtors "

are liable singuli

in solidum.

was prayed upon a promissory note
£100 made by one Swart in favour of plaintiff, and
also signed by Giliomee, Fourie and E. D. Gildenhuys,
a widow, as sureties and co-debtors. Fourie was insolvent
and the note had been proved in his estate. Judgment was
Provisional sentence

for

now sought

against the other three parties to the note.

The defendant Gildenhuys had not renounced the
exception of the Senatus OonsuUum, Velleianv/m.
Porter, A.G., for the plaintiff, after stating that

it

might be

a question whether this exception applied to promissory notes,

and referring

to Grotius (3

—3—

18, n. 27),

where it was

laid

down

that renunciation was not necessary in the case of a
woman carrying on a public trade, withdrew the case as
against the widow Gildenhuys, but maintained that the other
sureties

word

were

liable singuli

" co-debtors "

in solidum, as the addition of the

amounted

the exception of excussion.
tribution

by

his co-sureties.

Cole, for defendants.

to the usual renunciation of

Giliomee had a right to con-

ises.

—'

'^"s^i^Ynd"'
°"'°"'
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The Court (Hodges,

1866.
Oct. 17

sureties
Gildenhuys vs.
Swart and

were

and Bell, J.) held that the
in solidum, and gave judgment

C.J.,

liable singuli

against Giliomee and Swart.

others.
[Plaintiff's

Attorney, E. Hull.]

Sherman
Promissory Note.

vs.

Eeed.

—Endorsements struck

oiot.

—Legal Solder.

Where plaintiff had endorsed a promissory note due to him If
defendant, to 'the manager of a hank for collection, and
thereafter the endorsement was struck out and the note
handed hack to plaintiff who sued upon it : Held, that he
was entitled so to sue.

Appeal from a decision of the Resident Magistrate of

1865.

Nov.

16.

Uitenhage.
Sherman

vs.

Plaintiff sued

Beed.

on a promissory note

for £31, discounted

by Reed in the Uitenhage branch of the Standard Bank.
The note had been endorsed by plaintiff to the manager of
•the Standard Bank at Port Elizabeth, for collection, and
this endorsement had been subsequently struck out.
The
magistrate held that the erasure was irregular, and that to
entitle plaintiff to sue the note should

to

him by the manager

have been re-endorsed

at Port Elizabeth.

Porter, A.G., for appellant, plaintiff in the Court below.

The respondent was

in default.

The Court (Hodges, C.J., Bell and Watermeyer, JJ.)
reversed the magistrate's decision, and gave judgment for
plaintiff.
[Appellant's Attorney, Hull.]
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Stimie

Award

vs.

Du

Preez.

of Field Cornet.—-Water distribution.

—

Successors in

Title.

Award

of arlitrator hinds the successors in title as well as the
owners who submitted to the arbitration.

Appeal from a decision of the Resident Magistrate of
Oudtshoorn.
facts

Porter, A.G., for the appellant.
Buchanan, for respondent.

The Court (Hodges,

C.J.,

Bell and Watermeyer,

JJ.)

held that the award of the Field Cornet bound successors to
the property as well as the holders at the time the award

was made.
Appeal dismissed with
r Appellant's Attorneys, Faikbkidge

LEespondent's Attorney, C. H.

—

:

;

Stimie vs.

were as follows :—In 1852, the Field Cornet of
the District, acting under an order of Mr. Justice Menzies,
apportioned the water of a certain stream among certain
properties, which were to share in it on certain specified days.
Of those properties, some were now held by the appellant,
defendant in the Court below, and some by respondent,
Appellant conceiving that
plaintiff in the Court below.
the award of the Field Cornet did not affect the properties
as they now exist, dammed up the stream so as to deprive
respondent of all benefit therefrom. Respondent brought
two actions in the Magistrate's Court for damage done to
two separate properties. The Magistrate found for respondent in both cases, giving damages of 20s. in one, and 40s. in
the other case, with costs in both.
Appeals were now brought against these decisions.

The

-^^^^l^
„,.

Van

&

costs.
Aedekse."]

Zix.

J

^''^^'

„
Du
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Claasen

Maeillac Brothers.

vs.

Award. —Arbitrator. —Agent.

who had previously been the agent of C. in a matter
which there was a dispute between C. and M., was
appointed by consent of parties arbitrator. The Court
refused to uphold objections by M. to the award on the

Where

as

S.,
to

grounds of S. being

and of

C.'s agent,

been incorrectly arrived at,

it

the

amount having
when S.

not appearing that

was appointed, M. was unaware of his previous position as
agent,
1865
Dec. 19.
.,

—

Claasen

This "was a motion to have the award of one Swemmer
rule of Court.
Marillac Brothers had sued Claasen
in the Circuit Court for £62 alleged
to be due on a pro°
'^
missory note. The parties then agreed that the matter
should be submitted to arbitration. Swemmerwas appointed
by consent he had been Classen's agent at one time in this
matter.
Swemmer stated that Marillac knew he was
Classen's agent, and this was not denied, but Marillac deposed
that it was only just before the case was likely to be heard
that he knew Swemmer was to be appointed.

made a

vs.

Marillac
Brothers.

.

.

;

Cole, for Claasen,

moved that the award be made a

rule of

Court.
Porter, A.G., for respondent, opposed on the ground that

Swemmer was

the agent of Classen, a fact which plaintiffs
were not aware of when they agreed to accept him as
arbitrator as well as upon the ground that the award itself
was not in accordance with the accounts between the
;

parties.

Hodges,

C.J.,

plaintiffs did

said

:

—There

is

nothing to show that

know that Swemmer was the agent of the
when he was appointed arbitrator, and it

not

opposite party

would be contrary to the practice of this Court to set aside
an award merely because the arbitrator may not have gone
quite correctly into the accounts.
To do so would be to
open up a new trial. The award therefore must be sustained.

Bell and Watermeyee,

Award made

JJ., concurred.

a rule of Court with costs.
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MOSTERT AND De BeER
Farm.

—Divided

Lots.

VS.

—Purchase and
—Flan.

SmIT.

Sale.

—Mistake

as

to

Boundaries.

A farm tuas

lots, and these lots were
up by auetion and sold. The purchasers
did not see the ground, and purchased according to a plan
exhibited by the auctioneer.
It was subsequently discovered
that a boundary line between two lots laid down on the plan

divided by a surveyor into

subsequently put

by the surveyor did not represent the boundary intended by
the seller,

and was, in fact, not
had been placed on

It

was not possible by

the line surveyed by the

plan by him in

error.

the adoption of either line to

make

surveyor, but

the

the superficial area of the lots to correspond
tities

mentioned in

the transfer.

with the quan-

Held, that the purchasers

were bound by the plan upon which the sale took place, and
the boundaries therelaid

down must

be binding.

Action to have the boundaries of certain divided lots of a
farm determined.
Plaintiffs and defendant were holders of three subdivided
allotments of an estate formerly belonging to one Melck,

and by him divided and sold in 1851. On the general
plan, according to which the property was sold, and on
the reduced diagrams of the parties as purchasers, a boundary line between the plaintiffs' and defendant's lots was
marked in a particular direction by an alleged mistake of
the surveyor. It appeared that a certain starting point
had been pointed out to the surveyor, and he had in fact
measured off another boundary line, that now claimed by
plaintiffs,

although by mistake he subsequentl}"- laid

down in

The two lines
the plan the other line upheld by defendant.
The
start from the same point and meet the Berg River.
river
and
the
as
a
two
lines
triangle thus enclosed by the
base was the area in dispute. The alleged mistake was not
discovered till 1862, when there was a re-survey, and an
inspection by the original surveyor who then recognised the
line claimed by plaintiffs as the one he had surveyed,
although by mistake he had laid down the line claimed by

defendant. The evidence as to the intermediate occupation
of the triangular area was not clear in favour of either party.

ises.
Decf'22.'

Moetert and pe
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vs. smit.

By

neither line could the area of the lots be

with the areas stated in the

^

7

/.

,

.

made

to agree

transfers.

,._«.

CoLe, tor plamtiiis.

Porter, A.G., for defendant.

Cur. adv. vuU.
Posted (December 22nd).

—

Bell, J., delivered judgment as follows
The declaration
prays the judgment of this Court, that the true boundaryliae between the properties of plaintiff and defendant is
a line marked A C, on a plan annexed to the declaration,
and that the diagrams of the properties may be ordered to
:

be amended in conformity with this declaration. There is
a further prayer that the defendant may be restrained by
injunction from trespassing upon the land comprised between
the lines A B and A C upon the plan. It appears that in
1852, one Melck sold by auction the properties of which
and defendant are respectively owners, according

plaintiffs

upon which these properties were marked as
and 7. By this plan, lot 5 was divided from
lot 6 by a line which is represented by the line A B.
This lot was purchased by one Zeederberg, and lots 6
and 7 by one Wicht. The sale was held, not upon the
ground, but at the dwelling-house of Melck, which was
some considerable distance from the ground and the lots
were purchased by Zeederberg and Wicht without their
having seen the ground previously. The auctioneer sold
accordinff to the plan, and they bought according to the
plan.
These purchasers did not enter into possession of
the ground after the purchase.
The ground remained for
some time unoccupied. In 1853, Zeederberg sold 5 to the
plaintiffs, and some time afterwards Wicht sold lots 6 and
7 to defendant. After plaintiffs had purchased lot 5, they
asked Zeederberg to point out their boundaries. Zeederto a plan
lots 5,

6,

;

berg referred them to Melck, the son of the original seller,
then dead. Melck pointed out to plaintiffs a boundary
which is represented on the plan annexed as
Acting
C.
on this representation, the plaintiffs, in 1861, ploughed
and sowed on the ground lying between the lines
B and
A C. Up to this time the land had not been used by
plaintiffs, except so far as that their cattle occasionally

A

A
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grazed over it. Neither had it been used by defendant.
So soon as plaintiff began to use this land, defendant
claimed it as his, resting his claim on the plan exhibited
by the auctioneer at the time of the sale, which gave A B
as the boundary. As I before mentioned, none of the
purchasers saw the ground before they made their purchases,

and the

many

sale

was not according

to quantity of land, but of so

according to boundaries marked upon the plan.
It is no doubt true that the transfer to each of the purchasers stated the particular lot purchased to consist of

A,

0,

lots,

line plaintiffs contend should be boundary.

A, B, line of boundary on plan

by which property was

originally sold.

purchased by plaintiffs.
Lots 6 and 7, purchased by defendant.

Lot

SO

5,

many

morgen.

The

plaintiffs' transfer

But

AB

declared lot 5

be the boundary,
If the line of
their land would be only 1725 morgen.
A C be the boundary, the area of lot 5 would be 2100
morgen. On the other hand, if A C be the boundary,
the area of lots 6 and 7 will be nearly 300 morgen
short of the quantity mentioned in the transfer of them.
While, if A B be adopted, these lots will be in excess of
the quantity mentioned in the transfer. It is not possible
to consist of 2056 morgen.

if

1865.

Aug.

3.

Deo:22.

Mostertanape
Boer

vs. Smit.
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Dec. 22.

MoBtertandDe

by the adoption of either line, to make the
by measurement correspond with the quantities
mentioned in the transfers and inasmuch as the sale was
not of any particular quantity of land, but of a particular
lot marked on a certain plan, without reference to its
therefore,

quantities

;

party can be said to be injured
he do not get exactly the quantity of land stated in his

superficial contents, neither
if

Under the circumstances, we are driven to conwhat was actually sold. The plan exhibited by the
auctioneer at the sale makes A B the line of division, and
transfer.

sider

the auctioneer swore that he sold according to that

Melck, jun., swore that

A C was

line.

the line according to which his

and the surveyor confirms Melck's
testimony on this point, and says A C was the line marked
out for him, but that, through some mistake, he laid down
A B on the plan. But the intention of the seller is out of
this case.
It is according to the intention of the buyers

father intended to sell

we must

;

and

evidence leaves
Neither of these
persons had seen the land, or was acquainted with the
locality.
Each bought a lot according to the plan, and by
that plan A B was the line of boundary. By adhering to
that boundary, each gets what he intended to buy. Therefore, notwithstanding the undoubted mistake in the way in
regulate

decision,

its

the matter as to that just where

it

this

was.

which the seller's intention was carried out, the respective
buyers must abide by what they bought. The judgment of
the Court must be for defendant.

Wateemetee,

J.,

concurred.

Attorney, Hdll.
C Defendant's Attorneys, Berkakg^

"1

Plaintiffs'

& De

Villiees.J

vs.

Stuttafoed and Le Sueue.

Wilcox' Teustees
Lease.

L.

let

—Standing

a house

to

Crops.

W. and

—Lien.—

left certain

end of

the tenancy

sublet the premises to S.

W. £30

—

Costs.

furniture on the premises,

W. was
or to pay

on the understanding that
the

Sublease.

to restore it

with the consent of

him

to

the value of

it.

L., S. to

at

W.
pay

as the value of certain crops then standing on
the land; and W. to pay this to L. as compensation for

to

'
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furniture not restored.
hecame insolvent.

for the £30.

S.

His
paid it

S. entered into possession

sued

trustees

S.,

:

W.

L. intervening

an indemnity.

In

The Court found

that

L. under

to

action by W.'s trustees against

S.,

£20 was the value of furniture not restored
gave judgrroent for £10.

to

L.

and

This was an action brought
by the trustees in the insolvent
°
Wilcox against one Stuttaford to recover the
sum of £30, alleged to be due by Stuttaford to Wilcox. The

isss.

"'

Nov.

estate of one

•'

.

,

^—
Wilcox' Trastees

.

action arose with reterence to a certain lease to Wilcox by

one Le Sueur, who was upon motion allowed to intervene
as co-defendant.
It

was alleged

in the declaration that Wilcox

certain premises from
five years,

Le Sueur

had hired

in 1862, for a period of

and had occupied these premises.

28.

isee.

He cultivated

crops on the land, and in 1864 he sold the crops then

standing for £30, to Stuttaford, who at the same time took
over the tenancy. The trustees of Wilcox now claimed that

£30 should be paid to the estate.
To this declaration the defendants pleaded jointly and
alleged that when Le Sueur leased the premises to Wilcox,
he (Wilcox) took possession of certain implements and

this

furniture on the understanding that they were to be re-

turned at the end of his tenancy, or the value of anything
In 1864, Wilcox proposed that
lost or destroyed be paid.
Stuttaford should take over the tenancy, and pay £30 for
the crops then standing on the land. Le Sueur consented
to this, provided all the rent due to that date were paid,
and all furniture and implements handed to Stuttaford. It
was then found that many implements and articles of furniture were missing, and it was agreed that Stuttaford should
pay the £30 to Le Sueur as compensation for the articles
The £30 was then so paid to Le Sueur.
lost by Wilcox.
It was further pleaded that Le Sueur had a lien upon the
growing crops, and that they could not be sold without his
consent.

The replication was general.
Le Sueur stated in his evidence that the £30 was to be
paid to him as compensation for his furniture and other
effects which he had left in possession of Wilcox, and evidence was adduced to show that many of the articles had

vs. stuttaford
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,

.

1865.

been returned Le Sueur.

1866.

Stuttaford entered into possession, and on August I7th,
1864i, Wilcox surrendered his estate.
The plaintiffs de-

-^

'

Stuttaford
and Le Sueur.
vs.

Shortly after the

agreement

manded the £30 from Stuttaford which he refused to pay,
and on receiving an indemnity from Le Sueur he paid him
the £30 in November, 1864.
Porter, A.O., for the plaintiffs.
Cole, for defendants.

Gur. adv. vult.

Postea (January 11th, 1866).

Hodges,

judgment, after stating the
it has been satisfactorily
proved that Le Sueur was to receive the £30 from Stuttacase, said

:

C.J., in delivering

—My

any

ford in lieu of

should

is

that

articles of that value

which Wilcox

when giving up possession. The
however, seems to show that the articles which
to deliver

fail

evidence,

opinion

were not restored, were not of a greater value than £20.
Judgment will be for £10, and we think each party should
bear their

Bell,

own

J.,

costs.

concurred.

Wateemeyee,
estate

upon

J.,

There

misconceived.

is

Stuttaford.

—

I think the present action is
no claim by the trustees of Wilcox's

said:

Upon

the surrender of Wilcox, his

and then Le Sueur, as the owner of the property, was, in fact and in law, the owner of the standing
crop, and had to account for the same to the trustees of
Wilcox. Having become the owner of this standing crop,
Le Sueur was entitled (having a claim upon Wilcox for
lease lapsed,

certain articles of furniture) to set

ofiF

the value of the crop

as against the value of these articles of furniture,

and thus
he had obtained what was
erroneously called a lien. The Court finds the value of the
articles not returned by Wilcox to be £20, and the plaintiffs
are entitled to judgment for the balance of £10.
he was in the same position as

Judgment

own

if

for plaintiffs for £10, each party to

costs.

rPlaintiffs' Attorney,

E.

i,Befendants' Attorneys,

J. Potvhie.

Eedeunghuts &

"1

Wlissi-xs.j

pay

their

'
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Van Biljon

Botha and Beckek, Executors Dative

vs.

Van

OF

Mutual

Will.

— Usufruct of

Biljon.

survivor.

—Liquidation

account.

—

Executors Dative.

was married

Plaintiff

to

a
vivor and providing
will^ hequeathincf

the

farm

A., a widow.

farm

as

Tliey

made a mutual

a pre-legacy

to

the

sur-

death of the survivor^
he sold hy public auction, and they

shoidd

that, after the

appointed their children

heirs.

A.

died,

and

plaintiff as

and fled
a liquidation account in which he excluded the farm
entirely.
Plaintiff married B. and upon her death he
attempted to set up a will purporting to he made hy her,
hut the Court pronoimced it invalid.
Defendants ohtained

executor testamentary liquidated the joint estate

the appointment of executors dative to her estate, hut
assumed control of the joint estate, and hy false representations induced plaintiff to frame a second account in
the joint estate of himself and A., in which the farm was
hrought up at a valuation and the portions due to the
children calculated upon that hasis ; and further to admit
this farm reckoned at a higher valuation than the pre-

ceding into

the

estate

of himself

and B.

Upon

the

plaintiff hringing ctn action to set aside the liqtoidation

account

and

certain

granted the relief

payments to defendants.
prayed for, hut, owing

conduct, ordered each party to

The defendants

as

Maria Botha, or Van

in

Anna

their

own

plaintiffs

costs.

executors dative of the estate of
Biljon,

were summoned to answer

various claims of the plaintiff.
It appeared that in 1853, the

married

pay

The Court
to

Pretorius, the

community of property.

ises.

isee.

"^^^
plaintiff,

widow

then a widower,

of Ludovicus Pretorius

Both these persons had children

by their former marriages. Amongst the property which
came into the community at the marriage was a farm called
" Roode Poort." During the subsistence of this marriage the
parties made a mutual will in which the testators bequeathed
to the survivor of them the farm " Roode Poort," with a
desire that, after the death of such survivor, the farm should
be sold at public auction. The children of their former
marriages, with any that might be born of the subsisting

Boti'aand™
b^'^''^"'-
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marriage, were appointed heirs.

1865.

The wife Pretorius died

Dec. IS.

in January, 1855, leaving the plaintiff her surviving,

1866.

who

Jan. 11.

Van

Biljon

va.

Botha and
Becker.

thereupon satisfied all the claims on her estate of the said
heirs, except their claims in respect of the farm "Koode
Poort," which the plaintiff was to occupy during his life.
In February, 1855, plaintiff again married in community
of property Martha S. Botha, widow of P. J. Botha, by
whom he had children still living. This wife died in 1858,
after having made a mutual will with plaintiff, but this
will was subsequently declared invalid.
In January, 1860,
the present defendants were appointed executors dative to
her (Martha Botha's or Van Biljon's) estate. The plaintiff
gave up all the property belonging to the joint estate of
himself and his last mentioned wife, but did not give up
" Eoode Poort " which he contended had never come into
the community.
Some time after this, by false and fraudulent representations the defendants persuaded the plaintiff
that this farm " Eoode Poort " should be brought up as
part of the joint estate of himself and his last wife. In
ignorance of his just rights, the plaintiff had the farm
appraised, one half, the value at the time of the death of
his wife Pretorius, being paid to her heirs.
A second
appraisement was made of the value of the farm at the
death of the last wife Botha, and the amount of the value
of the second half was paid over to the defendants, her
executors dative. The portion paid to the heirs under the
marriage to Pretorius was one half the value of " Roode
Poort." This the heirs accepted in ignorance of their real
rights.
In March, 1861, defendants framed an account
current between themselves and the plaintiff in which they
debited plaintiff with the sum of £874 19s. as amount
accruing out of the estate of plaintiff's wife Pretorius,
whereas plaintiff ought not to have been so debited, but
ought to have been credited with £583 6s. 9c?. paid by
him as the portion supposed to be due to the heirs of
himself and Pretorius out of the value of " Roode Poort."
In ignorance of matters of account the plaintiff had
certified this account as correct.
Upon the above agreements and arrangements the defendants proceeded to
liquidate the estate of Botha, and in their liquidation
account they included as assets the

sum

of

£2250 the

appraised value of Roode Poort at her death.

In March,

"
'
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1S61, plaintiif sold the farm Roode Poorfc to Venter.
Under
these facts the Court was asked to declare that the farm
"

Roode Poort " never went into the community of plaintiff
and Botha, and never was an asset in her estate that the
;

defendants be ordered to frame a new liquidation account,
and to repay to plaintiff the sums improperly charged
against him.
Cole, for plaintiff.

Porter, A.G. (with

him Barry),

for defendants.

Cur. adv. vuU.
Posted, (11

January, 1866).

Hodges, C.J.

:

—This case has been one that has occasioned

considerable expense to both parties

;

but in which neither

The plaintiff's connection with these
transactions commenced with an attempt on his part to
obtain letters of administration to a will which he knew

merits sympathy.

to be invalid, having himself caused

the death of his wife, the testatrix.

upon the declaration of

it to

be witnessed after

The defendants who

nullity of this supposed will obtained

letters of administration, as the

wife, as executors dative,

bj"-

next of kia of the deceased

a series of blunders, and what

charged in the declaration as worse than blundering,
through agents who should have known better, and notaries
who appear to have but little knowledge of their duties,,
have persuaded the plaintiff, or, as he said, intimidated the
plaintiff into the admission of accounts made up by this
agent and signed and homologated by the plaintiff which
are wholly contrar}'^ to law, and which must, notwithstanding
such admissions, be set aside by the Court as wholly atvariance with the rights of the several parties.
The plaintiff's fifth wife was a widow Botha, and thb
is

—

defendants are

executors

dative of her intestate estate.

—

Pretorius, and
plaintiff's fourth wife had been a widow
wife was
of
the
plaintiff
and
this
fourth
joint
estate
the
in
"
mutual
The
a
Poort."
spouses
made
farm
named
Roode
a

The

which each by way of pre-legacy left the farm
Roode Poort " to the survivor, " to be enjoyed by thesurvivor during life and to be sold at the survivor's death,
by public auction." It was not plainly stated by the willwill, in
"

Vol. V.

N

ises.
is'es.

'-—
BotbVanj
Becker.
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1865.

1866.

-J^

'

Bothaanil*'
Becker.

whom

the proceeds would revert, but

it

was

sufficiently

clear that, on this event, the half of the proceeds was
intended for the wife's representatives, and one half for the

husband's.

At the wife's death, as she could and did in
away her half of " Roode Poort," her husband

fact only will

became entitled to the life usufruct of her
and remained absolute proprietor of his own half. On
his wife's death, he, being her executor by will, framed an
account in which he properly omitted the farm " Roode
Poort," or its value, from the amount to be divided amongst
her heirs— though he also omitted, which he ought not to
have done, a marginal note to his account stating that on
his death her heirs would be entitled to half its value
(the plaintiff)

half,

divided

among them.

After his wife Botha's death, and his failure in this
nefarious attempt to set up an invalid will, the defendants,

through

their

and

agents,

assuming

authority,

though

executors dative of the wife only, over the whole joint
estate of the plaintiff

and

his wife, persuaded, or cajoled,

or intimidated him, contrary to law, to frame a

new account

in the estate of his former wife Pretorius, and, notwithstanding the mutual will between them, to introduce as an
"

Roode Poort," valued at £1500,
on that valuation, notwithstanding the fact that he had a life usufruct in the one-half
by will and an absolute right to the other half to which
these heirs could not pretend.
And they further persuaded
him to admit this farm of the life interest in the half of
which he was possessed together with this absolute right in
the other half— as an asset for the whole amount at a
larger valuation, £2250 into the estate in community with
his fifth wife.
This was wholly illegal.
asset in the estate the

and the portions

farm

to be paid

—

—

The

result is that the entire second liquidation account,
plaintiff was induced to make out, of the estate of
his wife Pretorius (the fourth wife) was an error, and his

which the

payment

of

any amount

to the defendants to be paid to the

heirs of his wife Pretorius

was an error, and the insertion
Roode Poort " into the account

of the whole of the estate "

framed by these executors dative, instead only of the half
together with what might be the value of his life interest in
the other half, was also an error. This ought to have been
calculated for the purpose.

'
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Against these errors committed because the plaintiff
believed that the authority of the agents employed was an
authority obtained for the purpose of rectifying matters from
the Master of this Court the plaintiff is entitled to relief.
It appears from certain statements in the case that he, not

acting honestly towards his stepchildren, the children of his
fourth wife, the
sell, for

we

widow

Pretorius, has sold, or attempted to

are not clearly informed whether transfer has

Eoode Poort " to a man named
Venter. But this is a question between them and him, not
between the defendants and him. This account must be
amended by the insertion of half " Roode Poort " for the
whole into the joint estate of himself and his wife Botha.
That account has nothing whatever to do and the executors
of his wife Botha had nothing whatever to do with his
The
liabilities to the children of his wife Pretorius.
absurdity of their account with him in which they debit
him with £874i, as what they make out that in the second
been completed, this

estate, "

—

—

liquidation account of the estate of his wife Pretorius he

must have got, is most glaring. The account must be
amended by the insertion in the Botha account of no more
than really was in that community, and the result will be
They may have
very different to what has been found.
credit for the amount paid by them to Mr. Findlay who
appears by the authority of the plaintiff to have received
sums for the child of Mrs. Pretorius, but the balance
intended for them must be repaid to the plaintiff, who, if the
farm has to be really sold by him, must account to them for
certain

their share.
It will be found on a true statement of the account that
the generosity of the defendants in presenting the plaintiff
with £700, and still making him out to be a debtor, is wholly
fictitious.
I am afraid most of the estate has been dissi-

pated in litigation, but both parties deserve
party ought to pay his own expenses.

Bell and Watermeyer,
Judgment
their

own

JJ.,

Each

this.

concurred.

for plaintiff accordingly.

Each party

to

costs.

rplaintiff's Attorneys, Hofmeyr, Tredgold, & WATERMl£i'£E."l
l_Dclfcadauts' Attorneys, BEitltASGfe & i»£ Villiers.
J

N

2

pay

isee.
is'ee.

-J^
B°thaand
Becker.
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Landsbeeg

l^':

—Alteration. — Fra

ud.

Blackbuen's Teustees

From issori/
Where

Xotc.

promissory note

c(

suhiequenthj

u-eis

icas

('*.

Sox.

orlginaUy uiade for £100

fraudulently altered

to

.£200, a

bona

and
fide

holder for reduc vAthout notice, held entitled to recover

from an innocent jxirty liable thereon the cmiovnt for which
cdfhough the farty to the
th.e- note was oriyinally made,

made

the fraudulent edteration hccame insolvent^
fled no claim upon his estate out of which
a considerable dividend was pcdd.

note ivho

and. the holder

1305.
30.
136C.

The

Nov.

Jan. 13.

Blackburn's
Trustees r.t.

Landsberg
Son.

plaintiffs,

holders of three promissory notes, purport-

sum of iB200 each, sued defendants, enwho pleaded that the notes were originally-

ing to be of the

&

dorsees thereon,

made

for

£100 each and were fraudulently

altered by the

payee.

The facts of the
ment of Bell, J.

case sufficiently appear

from the judg-

Forter, A.G., for plaintiffs, contended, 1st, that plaintiffs,
as hand fide holders without notice, took free from equities

l

Thomson on Bills (2nd ed. pp. 268, 563); Bishop vs.
Haywarcl (4 T. R. p. 470) Britten and Wilson vs. Wehh
(2 B. & C. p. 483); Chitty on Bills (10th ed. p. 150).
2nd. The fraudulent alteration did not annihilate the bills
see

;

:

see

Thomson,

Cole, for

p. 285.

defendants

:

— On the 2nd point, the instrument

vs. Moore (22 L. J. Q. B.
Jur.
Burge
on
Suretyship,
and
18
727);
261,
p, 214; Eyre
vs. Bartropp (3 Maddox, p. 221).
Forter, in reply, referred to Thomson, pp. 170, 179, and

See Burchfield

is vitiated ex facie.

p. 70.

Cur. adv. vult.
Fosted (Jan. 13th, 1866).

The Couet (Hodges, C.J., Bell and "Wateemeyer, JJ.)
gave judgment for plaintiff for £200 with costs.*
The following
Bell,

J.

:

— In

*

is

the judgment of

this case three several pi-omissoiy note?,

For other

judguieut.s, s.e 1 Roscoe, p. 315.
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which apparently from the evidence, had been issued, each
for the sum of £100, were altered both in figures and words,
so as to make each of them bear the value of £200.
All of
them were dishonoured at maturity. At that time they
were in the hands of Blackburn, whose name appears upon
two of the notes as the last endorser. Before the signature
of Blackburn there is, on each of two of the notes, the
endorsements, " J. D. Cilliers," then " Ernest Landsberg &
Son," and then "J. D. Cilliers,"— J. D. Cilliers being the
payee of the notes. As to the third note, Blackburn's name
does not appear upon it as an indorser, and J. D. Cilliers'
name appears only once, and that above Landsberg's. The
is by the ^trustees of Blackburn against Landsberg
Son for recovery of £100 upon each of the notes, as
their amount at the time they were endorsed by Landsberg
& Son. The defence to this action was threefold first,

action

&

—

that as Cilliers could not have recovered against the
defendants, because he was himself an endorser prior to
them, and as Cilliers could not transfer to Blackburn any
greater right than he himself possessed, so Blackburn, who
derived the notes through Cilliers, could not have any right
of recovering against the defendants; second, that the
alteration, in. the amount of the notes, without the knowledge of Landsberg & Son, and after their indorsement,
relieved them of liability for any part of the notes and
;

inasmuch as the sequestrated estate of J. D.
Cilliers, the drawer of the notes, had paid a dividend of
16s. 7d. in the pound, Blackburn had lost recourse against
the defendants to that extent, by not having proved upon
third, that,

the notes against the estate, so that, at the utmost, the
defendants could not be liable for more than 3s. 5d per

pound of the amount which might be recoverable on the
notes against the defendants.

With regard
that, as

to the first of these defences, it

between

J. D. Cilliers

may

be true

and the defendants, Landsberg

&

Son, Cilliers, as indorser posterior to them, could not
have recovered from them, because of his double position as

endorser prior to them but it is altogether a mistake to
say that J. D. Cilliers' last blank endorsement could convey
to Blackburn no further right than was in Cilliers himself;
;

the doctrine is quite trite, in the law of bills of
exchange, that the holder for value, without notice, takes

for

ises.

Nov.
'
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without respect to the equities which may exist
between prior endorsers. It was immaterial, therefore, to
Blackburn what might be the rights between J. D. Cilliers
and the defendants. With regard to the second defence, as
^^ ^j^^ ^^^^^ ^^ ^-^^ ^^^^^ ^^ sustaiu action for the amounts
for which they were originally made, we were informed
from the Bar that such an alteration, as had been made
upon these notes, had been considered by the profession to
render the notes a nullity, until the utterance lately of an
full right,

1865.

&

dictum by one of the judges of this Court, in another
case, had induced the parties to try the experiment of
bringing an action upon these notes.
If we look at the law of England, I am afraid no doubt
can be entertained that, ever since the case of Master vs.
Miller (4 T. R. 320), with the exception of one case. Cotton
obiter

Simpson (8 A. & E. 136), promissory notes, or bills of
exchange, altered in any particular, and no matter by whom,
after their issue, and without the knowledge of the original
parties to them, have been treated as nullities, not merely
as vitiated, leaving the extent to which they had been

vs.

vitiated as subject for enquiry with a

view to ascertaining

the just liabilities of the parties, but as absolute nullities.
Two reasons of policy moved the Court in delivering their
vs. Miller, which seem to have been
adopted in all the subsequent cases these were, first, the
prevention of forgery, which was expressed by Lord
Kenyon in these terms, "because no man shall be permitted to take the chance of committing a fraud without
running any risk of losing by the event when it is detected,"
an observation which was very pertinent, perhaps, to that

judgment in Master

—

where the alteration consisted in ante-dating the bill
were remitted to the original
date, and allowed to recover upon the bill, as of that date,
all he would lose by the detection of the fraud would be
six days of time.
The second ground of the decision was

case,

six days, so that if the party

the policy of preserving the credit of bills of exchange,
which was expressed in these terms
" it is of the greatest
:

—

importance that these instruments, which are circulated
throughout Europe, should be kept with the utmost purity,
and that the sanctions to preserve them from fraud should
not be lessened." The judgment of Lord Kenyon was
concurred in by Ashuest and Groves, JJ., but it was

—
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by Bullee, J., who delivered his opinion at
great length in a judgment as remarkable for force and
simplicity of language as in my opinion for sound reasoning
dissented from

and yet, when the case was carried into
the Exchequer Chamber, Eyee, G. J., said, " I cannot bring
myself to entertain any doubt in this case and, if the rest
of the Court are of the same opinion, it is needless to put
the parties to the delay and expense of a second argument."
The rest of the judges were of the same opinion, and the
judgment was affirmed, no account from the report being
made of Buller, J.'s reasoning. This case occurs in Smith's
Leading Gases, vol. 1 and the author in his note to it says
" Since this decision, it has never been doubted that a

and

solid equity

;

;

;

:

material alteration in a bill or note, not satisfactorily
accounted for, operates as a satisfaction thereof, except as
against parties consenting to the alteration." In Alderson
vs. Langdale (3 B. & A. 660), the alteration operated as a
satisfaction not only of the bill, but of a debt which it was
given to secure, the debtor being the drawer. This was so
far modified in Atkinson vs. Hawdon (2 A. & E. 628), by
the Court holding that, if the debtor was himself the maker
or acceptor, and could not have had any remedy against
other parties to the bill, his liability for the debt secured
by the bill would remain, notwithstanding the alteration.
The action, in that case, was not upon the bill, but for

goods sold and delivered.
Q. B. 285, and 1 Jur. N.

In Gardner
S. 828),

vs.

Walsh (24

L. J.

the alteration upon the

note was the addition of a second security for the payment
of a promissory note, and yet this addition was held to
discharge the note as against the maker, although the
alteration

was

for his benefit apparently

Lord Campbell,

"we

conceive that he is
who delivered judgment, saying,
instrument,
altered
if
the
discharged from his liability

would operate diflPerently from
the alteration be or be
whether
the original instrument,
case, that if a payee
the
put
"
he
and
prejudice
not to his
supposing

it

to be genuine,
;

£100 should alter it to £50, "we conceive that
he could not sue the maker upon it, after the alteration,
of a note for

either in its altered or original form."

This case over-

turned that of Gotton vs. Simpson, the only exception, as I
before observed, to the doctrine held in England, that an
alteration of a note will operate its satisfaction; the
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Simpson having been the same

that in Gardner vs. Walsh, viz.

:

as

— the addition to the note

Beyond the two grounds of
of a surety for its payment.
general policy, to wit, the prevention of forgery and the
maintenance of the credit of bills and promissory notes,
there seems to have crept into some of the cases consideraGardner vs. Walsh,
where LoED Campbell said that the alteration discharged
from liability "if the altei'ed instrument would operate
differently from the original instrument," i.e. from the
instrument as originally framed -words which seem to
imply that the plaintiff could not recover, because the
instrument sued on was different and would operate differently from the instrument made by the plaintiff and
There are observations in other cases which
defendant.
seem to indicate that their decision was rested on the
difference between the instrument sued on and that originally made between the parties, without mention of the
grounds of public policy to which I have before alluded as
having dictated the judgment in Master vs. Miller, the
ruling case upon this subject, and which in the lapse of
time would seem almost to have been forgotten adherence
to precedent and uniformity of decision having apparently
become the ruling principle in the later cases.
tions of pleading, as, for instance, in

—

;

With the greatest deference to the judges who decided
the case of Master vs. Miller and the many subsequent
cases, I cannot help thinking that the policy of preventing
forgery and maintaining the credit of negotiable instruments, such as

bills of exchange and promissory notes, is as
more likely, to be defeated by holding that an
of them by whomsoever made, and for whatsoever

likely, if not

alteration

purpose, shall operate as a satisfaction of the instrument

and destroy the right to recover upon it, because it holds
out a temptation to any debtor upon a bill or note to have
an alteration made upon it, so as to relieve himself from
provided he can conceal his so doing; and the
knowledge among the commercial world that a bill or note
originally made for a just and certain value has lost all its
value by reason of surreptitious alteration made upon it,

liability,

not discoverable ex facie, would surely go far to shake their
confidence in the credit of these instruments.
In the case
of Master vs. Miller the person who altered the
note would

185
little by the fraud if it had never been
and lost as little by its detection so that it would
appear to have mattered little to policy in which way the
ease was decided but if the alteration had been made by
a debtor on the bill, and had been greatly to reduce its
amount, it is difficult to see the force of Lord Kenyon's
observation, that " no man shall be permitted to take the

have gained

—

detected,

;

chance of committing a fraud without running the risk of
when it is detected," given as a reason for denying
all force to a bill even against the debtor upon the bill

losing

himself,

who made

might possibly

the alteration

;

unless in the case which

arise of his being discovered to

have been

the party who made the alteration. It is no doubt true,
that where the party who made the alteration can be

had against him by those into
may have come; but there
may be cases such indeed was Jilaster vs. Miller in which
it is impossible to discover who made the alteration
and

discovered, recourse can be

whose hands the

bill

or note

—

—

;

may

be other cases in which, after the person who
made the alteration has been discovered, the discovery may
prove valueless, by reason of the inability of that person to
answer the liability which the law puts upon him. In the
case of Burchfield vs. Moore (18 Jur. 727), an action was
brought upon a bill of exchange in which an alteration, as
to the place of payment, was made by some person unknown
to the drawer or acceptor, and under circumstances unknown
to them, and before it was endorsed to the plaintiff
Burchfield, and without anything upon it to indicate that
there had been an alteration. The question was tried upon
demurrer, and the Court gave judgment for the defendant,
because the alteration varied the contract between the
other parties to the bill without the consent of the acceptor
Lord Campbell observing that " the plaintiffs' remedy is
confined to a right to recover the consideration for the bill,
as between himself and the party from whom he received
it
a similar remedy may be resorted to till the party is
there

;

;

reached through whose fraud or laches the alteration was
made he ought to suffer, for the party who has the

—

custody of an instrument made for his benefit is bound to
preserve it in its original state the negotiability of bills
of exchange is to be favoured, but, with this view, it is
material that their purity should be preserved." Expressed

—
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the doctrine that the

was to be exonerated from a just debt,
merely because some person or other, unknown to the
persou in whose hands the bill was at the time, tampered
^.^j^ .^^ terms, SO that by possibility the acceptor might
have been prejudiced, but without this being proved, and
How by this course the "purity"
still less even alleged.
of bills of exchange was to be preserved, I confess myself at
acceptor of the

1866'.

bill

—

this doctrine of denying all recourse
a loss to understand
upon the bill is to cut, not to untie the knot. In Burchfield
vs. Moore it was not known who made the alteration, but
the responsibility of losing the whole amount of the bill
was thrown upon the party in whose hands it happened to
be, because " he who has the custody of an instrument is
bound to preserve it in its original state " without its
being proved or even alleged that that person had been
guilty of any laches in the custody of the instrument, which
had given opportunity for its alteration. The ground of
the decision there was presumed fraud or laches on the part
.of the holder for the time.
That assumption was necessary
;

;

but there is no
assumption in the present case either of
fraud or laches there is no necessity for assumption there
can be no doubt that the alteration in the notes sued upon
was made by J. D. Cilliers but J. D. Cilliers is not only
out of the Colony, he had become insolvent before he
escaped from it. To say, then, that the plaintiffs may have
recourse against him is to say nothing and to say, moreover, that the plaintiffs cannot in these circumstances have
recourse against Landsberg & Son for £100 on each of
the notes, while these gentlemen admit that they signed
the notes as of £100 each, for the express purpose of
inducing Blackburn, or somebody else, to give J. D. Cilliers that sum upon the credit of their name, is in my
opinion an express denial of justice. I acknowledge that it
is the duty of this Court to assimilate its judgments as
nearly as possible to those of the Courts of the Mother
Country, as one means of maintaining the unity of the
Empire and that, moreover, it is especially our duty to do
in order to support the general doctrine

ground

;

for the

—

;

;

;

;

so in questions of mercantile law,

benefit

of

universal,

mankind ought
and not national

which for the general

as nearly as
;

yet I

feel

possible

to

be

constrained in this

'
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my judgment in opposition to those to be found
the English law books because I find they run contrary
to the doctrines to be found in the works of the Roman
Dutch jurists, which, in this Court, must be paramount
when they run counter to the English authorities, even in
the Law Merchant for which if an authority were necessary

case to give

—

i-n

;

one

may

314),

vs. Kevible (6 Moore, P. C. C,
where the Roman Dutch law of compensation was

be found in Allen

held to prevail in a question of a

bill

of exchange.

Voet's

DeFide InstrumentoruTn, lib. 22, tit. 4, § 14, in medio, says,
" Si instrumentum ipsuin siviulata cOmprehendat, dujii vel
persona cdia inserta est,quamquce vere contraxit; vel alia res,
quam de qua vere actum; vel alitts contractus, qimvi qui re
ipsa celebratus fuit ; eo quod plus vcdere debet, quod agittir,
quam quod simulate verbis instruvienti conceptum est." If
this be sound law, it is good justice that what really has
been acted between the parties shall be maintained, and
only that which has been interpolated be denied effect. It
maintains the contract between the parties, and gives effect
to the just rights between themselves, without holding out
any temptation to fraud on either side whereas by treating
a note, which originally expressed a promise to pay a just
debt, as a complete nullity, and denying effect to it for
recovery of that debt, a door would be opened for the
practice of the grossest fraud, since nothing would be easier
in many cases than for the party liable for a note to relieve
himself of such liability, and not only himself, but all those
;

going before him, by the simple operation of procuring
such an alteration as would make the note a nullity, and
V. D. Keessel, Thesis
that a loss arising from forgery in a bill of
871, says,
exchange, when the party who has committed the forgery

relieve

him and them of

all liability.

"

on him who has contracted with that
party, and derives his title from him " and in Thesis 872
he says that this rule applies where the forgery committed
has been on the amount payable on the note. If Thesis 871
be read in the light which the English authorities throw
upon the subject, it might be supposed that the Thesis does
not differ from them, and that the " loss arising " from the
forgery is of everything, without distinction between the
original and the altered amount of the note; but the
cannot be found,

falls

;

author, in the end of Thesis 872, says that

if

the acceptor of
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a bill has, in consequence of the alteration of its amount,
paid a larger sum than the original amoxint, " the drawer,
as onandator, is not bound to pay more than he drew for."
The evident meaning of this passage is that, notwithstanding
the alteration in the amount of the bill, the drawer of the
bill shall

be answerable for the amount for which he himself

made the

bill.

treating of the

V. d.

same

Linden, Bk. IV.

c.

7, sec.

subject, says that if " the

13, § 2,

sum has been

by forgery, the drawee who has paid the bill
cannot recover from the drawer beyond the true sum,"
which means that he can recover the true sum and he

increased

;

refers to the Thesis of V. d. Keessel, already

authority for this doctrine;

and V.

mentioned as his

d.

Keessel, in

his

wherein he treats of the subject more at large,
rests the liability of the drawer for the sum for which the
note was originally drawn, upon the drawer's express
mandate to the drawee to pay that amount. This doctrine
seems to me more consistent with sound reason and pure
justice than the doctrine that the drawer of a bill for a sum,
which he justly owed to another, should be relieved from
all liability by reason of an alteration made upon the draft,
by himself perhaps, or by a party whose name appears upon
the draft, or even by a mere stranger.
In conformity with this doctrine of V. d. Keessel and
V. d. Linden is that of Pothier and Pardessus.
Pothier,
Traite dit Gontrat de Change, I. 4, 3, 99, says " that Scacchia
had propounded the question whether if the bearer of a bill
of exchange changes its amount to a greater than that for
which it was made by the drawer, in such a manner as to
deceive a person using ordinary diligence and attention,
and the banker pay the larger sum, he shall be reimbursed
by the drawer to its full amount ? " and Scacchia had
answered the question in the affirmative. In favour of this
opinion of Scacchia, Pothier says " it may be said that the
mandator is bound to reimburse his mandatory all the
payments which have been occasioned by the mandate,
provided the mandatory has not been to blame, and therei'ore the drawer should reimburse the banker what he has
paid
the right of the banker to plead
condictionem
indebiti against the bearer of the note for repayment of
what he had received de plus que la somme qui etait
lectures,

'

;

'

'

veritallement portee

par

la letire' being reserved to the

'
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drawer."

says

:

" It

But against

may on

this opinion

of Scacchia, Pothier

the other hand be said that

we must

im.

not

'

confound what arises 'non ex causa mandidi sed tamen
occasione mandati,' or what is necessary for the execution of
the mandate with what accidentally arises from having the
inandate to execute." In this view, paying more than the
bill was truly drawn for, is not "ex causa mandati" but
" occasione mandati."
The forgery of the bill which has
caused the undue payment is "un cas fortuit," which
neither was, nor could have been foreseen, for the reimbursement of which the drawer cannot be said to have intended
to charge himself, and should not be charged, unless the
drawer has induced the forgery, by the careless manner in
which he drew the bill, so as to induce or give opportunity
for the forgery to this he thinks the decision of Scacchia
should be confined. But the author goes on to say, even
where the drawer has not used proper precaution in the
manner of drawing the bill, " le mandataire ne poiirm pas
repeter de tireur ce qu'il a paye dephos que la soinme qid etoit
veritablement portee par la lettre," if the mandatory with any
attention, " avec quelque attention," might have perceived
the forgery. These passages plainly recognise the obligation for the reimbursement by the drawer to the holder
of the sum for which the bill was truly made, the only
question being whether in some cases the drawer should not
be liable beyond that for the sum feloniously added to the

—

repeter que lasomme primitivement indiquee," the acceptor
can only recover from the drawer the original amount if,
on the other hand, the bill was drawn without advice, and
the forgery be such as would impose upon a person of
;

ordinary prudence,

"

a droit de

repeter

du

tireur tout ce qu'il

'

Trustee™/

amount

repayment where the acceptor has paid the false amount of
the forged bill, this author says, if the drawer had advised
the acceptor of the amount for which he had drawn, and
nevertheless the acceptor had paid the false amount, " ne peut

—

''""soir^

;

of the bill.
"
Droit Commercial" sect. 449, when
Pardessus, in his
speaking of forgery by alteration of the amount for which
a bill was drawn, as in a question between the drawer and
acceptor, says that if the acceptor has in the form of his.
acceptance expressed the amount for which he has accepted
" il ne doit que ce qu'il a promis"
in sect. 450, speaking of

ilel"'

,
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full

amount which he has paid but he
;

recourse against the bearer to

whom

the pay-

ment may have been made,

so long as he has not been the
author of the falsification. If the forged bill has not been
paid, then the holder must sue the prior indorsers to justify
their indorsements, until he comes to the author of the
forgery or a person answerable for it if these prove insolvent, then the loss will be his own.
This author, so far as I
see, omits to deal with the liability of the drawer to the
holder, in the case of the insolvency of the forger, for the
true amount for which the bill was originally drawn but
the previous passages recognise the right of the acceptor,
where the bill has been paid, to recover from the drawer
the true amount for which the bill was drawn, even althoush
the alteration was such that the acceptor might have seen it
before payment, and his right to recover even the false
amount, if an opening to make the alteration of the bill has
arisen through the default of the drawer.
In consistency
with this doctrine of Pardessus, that where the forged bill
or note is yet unpaid, the prior endorsers must justify their
endorsements, is the case of Jones vs. Ryde (5 Taunt. 488).
In that case a Navy Pay Bill for £884 16s. lOd. was
accepted on July 7, payable October 5.
On August 23,
:

;

came into the hands of Ryde, when it had already
assumed the form of a bill drawn on July 15, payable
October 15, and for the sum of £1884 16s. lOd These
alterations had been made before the bill came into the
hands of Eyde, unknown to him, and by a person who at
the time of the question raised upon the bill had already
been executed for the forgery. Eyde discounted the bill
with Jones, and Jones discounted the bill with Williams,
with whom it remained until it fell due, none of these
persons having perceived the forgery. When Williams
this bill

Navy Pay Office, the Commissioners
payment, on account of the alteration
in the date and amount, but voluntarily gave Williams the
original amount of the bill, they retaining the bill.
Williams then applied to Jones for and received from him
£1000 the amount which had been added to the bill.
Jones then applied to Ryde for £1000, and on his refusal to

presented the

bill to

of that office refused

—

the
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pay brought an action against him of assumpsit for money
had and received. The action therefore in form was not
upon the bill, nor was it for the true value of the bill, but
for the false or added value alone.
Jones obtained a
verdict for £1000, subject to the judgment of the Court
upon a case stating the facts and the Court gave judgment
;

in favour of Jones, treating the case as one of exchange

Ryde giving Jones what professed to
be a Navy Bill for ^61884 16s. lOcZ., and Jones giving that
sum, as what would be paid upon the bill supposing it to
be genuine. " Upon its afterwards turning out," said
GiBBS, C. J., " that this bill was to a certain extent a
forgery, we think he who took the money ought to refund
An argument was
it to the extent to which it is invalid."
founded by the defendant upon the fact that he had not
endorsed the bill, and that this relieved him from responsibility, but the Chief Justice disposed of that argument
" his declining to endorse the bill does not rid him
thus
of that responsibility which attaches on him for putting off
an instrument as of a certain description which turns out
not to be such as he represents it." The loss of the false or
added amount was thus thrown upon the endorser who had
dealt with the forger; no question having apparently been
suggested as to whether the forgery had been induced by
between the parties

:

;

—

officers of the Navy Pay Office, from the mode in which
they had drawn the bill. As the true amount of the bill
had been paid by the acceptors, there was no ground for
any claim for that from the prior endorsers but in con-

the

;

sidering the liability of the last endorser for the false or

added amount, the Court, in
evidently treated the

bill

this case of Jones vs.

Ryde,

as an absolute nullity for

all

purposes, whether for recovery of the true or the false

—

one of the judges, Chambre, J., saying without
dissent " from the moment it was altered it became of no

amount

value whatsoever." Yet it is difficult to see why the crime
of the holder for the time should have liberated the Navy
Pay Office from the payment to the innocent endorser of its
On the whole I feel unable to assent to the
just debt.

and 1
have
alluded, from any difficulty I might otherwise have experienced as to what ought to be our judgment. I am of
decision of the Courts of

feel

England upon

happily relieved, by the jurists

this question,

to

whom

I
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opinion that the plaintiffs are entitled to recover upon the
two first notes to the extent of £100 on each note, the

amount

for

which the notes were respectively originally

With regard

drawn.

to

the third note,

it

stands in a

from the other two; as to these two, the
evidence went to show that Blackburn had, in truth, given
value for them; whereas, with regard to the third note,
there was no evidence of value given, and such evidence aswas adduced in regard to the other two notes led strongly
to the presumption that none had been given for the third
but that this note had been taken as a renewal of one of the
other two, and that both the original note and the renewal
had been allowed to remain in the hands of Blackburn
course which, though irregular, happens, I fear, frequently
In the column of Blackburn's bill-book for
in this Colony.
different position

—

" consideration

these words "
"

cash

"

given," there
bill

is,

opposite this third note,

discounted," implying that instead of

given for the note as entered opposite the first two
had discharged a bill previously discounted that

—

notes, he

note being in

all

probability one of the

first

two sued upon

in this action and there is no entry in Blackburn's cheque-^
book or cash-book of anjr money paid to Cilliers for this
third note.
It seems to me, therefore, that the plaintiffs
ought not to recover from the defendants upon the last of
the three notes. There still remains the third defence to
be considered, to wit, that the plaintiffs had lost recourse
against the defendants by Blackburn having omitted to
prove upon the estate of D. S. Cilliers, which had paid a.
dividend of 16s. Id. in the pound or that at least the
;

;

defendants could not exceed 3«. 5d. per
pound of the amount which might be held to be recoverable
upon the notes. This defence is rested on the assumption
that it was the duty of Blackburn, the last endorser, to make
the note effectual against the prior obligants upon it but
that is an erroneous assumption, where these obligants or
liability of the

;

endorsers have, as in the present case, received notice of
the dishonour of the note.
The duty of the defendants was,
at the outset, to have paid the true amounts for which the

notes were originally made,

or to have tendered that
Blackburn the holder. If Blackburn had
accepted the money and given up the notes, the defendants
could then themselves have ranked upon Cilliers' estate

amount

to

—

;
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and drawn the dividend paid by it. If Blackburn had
refused to receive the money and deliver up the notes,
unless he were paid the amount to which the notes had
been altered, the case of the defendants would have been
very different. In such circumstances I should have been
disposed to have thrown the loss of the dividend from
Cilliers' estate upon the plaintiffs.
As it is, that loss, I am
of opinion, must fall upon the defendants
while at the
same time, I cannot but feel that the case is a hard one for

ises.
'

isee.
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TnTstees

vs.
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;

the defendants, inasmuch as a notion seems to have prevailed until a late dictwm of one of the Judges of this Court
that an altered

but even

if

bill was a nullity to all intents and purposes
the Court had upheld that notion, instead of

setting it aside, as our judgment in this case will do, still it
was the dutyiof the defendants, according to natural equity,
to repay to the plaintiffs the money which Blackburn had
been induced to give Cilliers upon the strength of their
endorsement the object for which confessedly the endorsement had been made.
Our judgment ought to be for the plaintiffs for £200

—

with

costs.

rpiaintiffs' Attorneys,

Faihbeidge & Ardeene."]
De Koet£.

LDefendants' Attorney,

|

In

— Ord.

re Sydseeff.

Registration of
6, of 1843, § 31.
Contingent Claim.
Proof of debt.

Insolvency.

—

A. made a promissory note in favour of B., which was endorsed
A. was
C. surrendered his estate.
ly C. hut not hy B.
Held, that B. could
not insolvent and was not excussed.
prove upon the estate of G. and have his debt registered as
a contingent claim against C's estate.

Notice of motion on behalf of H. Southey, calling upon
W. Moir, trustee in the insolvent estate of A. B. Sydserff of
Queenstown, to show cause why the proceedings taken at
the second meeting of creditors held before the Resident
Magistrate, should not be reviewed and amended in respect
of certain objections taken by one Selby Coryndon on
Vol. V.

^lam.
April 24,

In re

SydserfiF.
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In re SydserfF.

behalf of certain creditors, against the proof of debts made
and filed on behalf of Southey, and allowed by the Magis-

on the ground that the objections were frivolous and
and effect, and that it was not competent
for the Magistrate to expunge a proof of debt once admitted
and ranked by him, and to have the proof restored, and to
show cause why the election of a trustee then and there
made should not be deemed null and void or otherwise to
have the same set aside and a new election made.
It appeared that Southey's claim arose under the following
circumstances.
One Webster had made two promissory
notes in favour of Southey these notes were endorsed by
Sydserff, but not by Southey.
At the date of SydserfTs
trate,

of no legal force

;

insolvency, one of the notes

was overdue, the other

not.

Webster was not insolvent, and had not been excussed.
The objection taken to the proof was that Sydserff was only
in the position of a surety, and the principal had not been
excussed.
The Magistrate at first admitted the proof, but
subsequently, on the same day, after objection made by
Coryndon on behalf of other creditors, expunged it.
Porter, for applicant, admitted that Ord.

did

away with

6, of 1843, § 31,
the objection to the trustee's election

founded on in the notice of motion, and did not urge the
objection as to the subsequent admission of the proof, after

the Magistrate
applicant

was

expunged it, but contended that
to have the debt entered as a

had

entitled

contingent claim upon the estate.
Cole, for the trustee.
The objection taken by Coryndon
was a good one. At all events, if it was not sufficient to
justify the rejection of the claim altogether, it was sufficient
to do away with the proof in its present form, for it is proved

as a contingent claim.

The Court (Bell and Wateemeyee,

JJ.) ordered that

in case applicant should tender a claim to

have his debt
registered as a contingent claim under Ord. 6, of 1843, § 31,
the Magistrate should entertain it.
Costs of the present
application to be paid

by

[Applicant's Attorneys, Faikbbidge

applicant.

& Aedernb.]
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Laubschee
Servitude.

A

vs.

Rive and Others.

— Diagram. — Watering of

condition in the grant of defendant's

—

farm

Cattle.

stated

—

that the

of an adjoining farm the plaintiff's shoidd he
allowed to go across defendant s farm hy a thoroughfare
cattle

a drift P.
This thoroughfare was marked on the
diagram of defendant' s farm, lut it did not lead to P.,
but to another spot upon the river, which crossed defendant's farm.
This spot was not so suitahle, and cattle had
to

for
the

many

years been accusto7ned

road marked on

In an action
That

to

to

go along a portion of
then branch off to P.

and

define the servitude

the mistake in the

was

the diagrcmi

:

Held

:

diagram was not binding, and plaintiff

entitled to send his cattle to the drift P.

That as long as

the track

loide, it behig

was

unenclosed,

proved that 400

should be 150 feet

it

cattle

could be pastured

upon plaintiffs farm.
That

the cattle should be allowed to rest for three hours at the

drift after ivatcring.

That any

cattle

belonging

to

pastured

him

upon plaintiffs farm,

whether

or not, should he allowed to drink at the

drift.

This was an action brought to define a certain servitude
and for other purposes.
The plaintiff was proprietor of a farm called Kleinberg, in
the district of Malmesbury.
The defendants are proprietors of an adjoining farm,
Oliphants Kraal, in undivided shares.
Plaintiff alleged in his declaration that the grants of the

two

farms, each bearing date 20th January, 1831, created a
servitude on " Oliphants Kraal," in favour of " Kleinberg,"

by which the owner of Kleinberg was entitled to send his
by a thoroughfare across Oliphants Kraal to a drift

cattle

called "
fare is

but

it

Poeskop

Drift," in the

Berg River.

This thorough-

marked by a line on the diagram of Oliphants Kraal,
was alleged it was wrongly marked where it approached
2

isee.

„

is!

!',

w!

Laabsoher
Eive.

vs.
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il:

Lanb^er
^"^-

it did not reach Poeskop Drift, nor any
Since the grant,
point where cattle could drink safely.
cattle had been driven along the road as marked for about
two-thirds of the way and then turned off over Oliphants

the Berg Eiver, as

1866.

^T'is'.

vs.

In 1864, the defendants denied
the right of the plaintiff to the enjoyment of this right of
watering cattle at the drift, except such cattle as were
actually his own property, and also denied his right to take
his cattle by any other route than that actually marked on
Kraal to the

the diagram.

drift to drink.

They

also

refused

to

The

cattle to rest at all at the drift.

allow the

plaintiff's

plaintiff claimed the

by grant and also by prescription to send his cattle
along tlae accustomed road to the drift. There was a further
count alleging that the defendants had closed or obstructed
a public road across the farms " Oliphants Kraal," and a
right

prayer that

The

plea

it might be opened.
was a general denial.

Porter, for plaintiff.

De

Villiers, for

Servitudes,

§ 19,

defendants, referred to

and MacJceldy,

Syst.

Jur.

Pardessus on

Bom. Hod.

§

290.

—

Hodges, C J., delivering judgment, said
By a Government grant dated in 1831, the parties now represented by
the plaintiff became possessed of the estate Kleinberg, and
:

by a

similar grant the defendants, or the parties

whom they

represented, took the adjoining farm, Oliphants Kraal.

In

the latter grant there was a reservation in favour of the
possessors

of the

farm Kleinberg,

viz.,

that

the cattle

farm should be allowed to go to and fro
across the farm Oliphants Kraal to Poeskop Drift, on the
Berg River, by a route marked on the diagram. Similar
words occurred also in the grant of the farm Kleinberg.
The exercise by the plaintiff of this servitude led to
disputes between himself and Rive and, a few months ago,
Rive, who objected to the cattle coming to drink at the
place at which they had been accustomed to drink, in order
to assert what he believed to be his rights, impounded two
hundred of the plaintiff's cattle. This act of Rive is the
cause of the present action.
Four questions have been
raised in the case. The first and principal one is' as to the
place at which the cattle are to drink at the river.
The
subsisting on that

:
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second as to the width of the track over which the cattle are
to pass on their way to and from the river.
The third has
reference to the length of time the cattle are to be permitted to rest at the river. The fourth question is whether

1866.

June
„
,.

14.
15.
18.

19.

Lauta^eri-s.
Elve.

Plan annexed to Pleadings.
Klein B ERB

a, 6, c,

road used.

a, 6, d,

road marked on diagram.

the right of the plaintiff to drive cattle over the lands of the
defendants, extends to cattle not belonging to the owner of
the farm Kleinberg, but sent to

him

for pasture.

With
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regard to the
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Laubsoher
Rive.

vs.

first

and principal

point, I believe the mis-

understanding has arisen in consequence of some little
carelessness or neglect in preparing the diagram annexed
The line drawn
to the grant of the farm Oliphants Kraal.
upon it did not exactly indicate the place at which the
But the
cattle had always been accustomed to go to drink.
parties are not to be bound by an error on the part of the
surveyor who prepared the diagram. The surveyor proved
by his evidence that he intended the line to indicate the
place known as Poeskop Drift, at which the cattle had
always been accustomed to drink. The place to which the
defendant now endeavoured to force the plaintiff to send his
cattle was not the usual place, but a place several hundred
yards distant, and not by any means so suitable for the
purpose. The defendant was mistaken in supposing he
could force the plaintiff to send his cattle to the precise spot
shown upon the diagram and, therefore, on the first point
there must be judgment for the plaintiff with costs. The
second question is one of considerable importance. It would
be very difficult for the Court to lay down any rule which
would be applicable to every servitude of this description.
It is quite evident that the width of the road necessary for
the convenient occupation and enjoyment of such a servitude
must depend very much on the number of cattle to be
driven over it. In this case the dominant tenement is
capable of sustaining a very large number of cattle. Four
:

hundred cattle might be pastured on Kleinberg and herds
of two hundred have been driven over Oliphants Kraal to
drink at the river. Under the circumstances the Court are
unanimous in finding that the road should be 150 yards
wide. It must not be inferred that in every case the Court
would order the same width of road the width of the road
must depend on the number of cattle to be driven over it
and the terms of the servitude. In this case the Court holds
:

:

that 150 yards will be sufficient so long as the road remains

unenclosed
a sufficient

;

the plaintiff, of course, being bound to employ

number

of herds to prevent the cattle from

can mutually agree to
width would suffice. The third
question is to some extent connected with the second. The
distance over which the cattle have to pass is considerable,
and it is only proper and reasonable that some time should

straying off the track.
enclose a road, a

much

If the parties

less
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be allowed them for the purpose of resting. To avoid
disputes, the Court think some limit should be prescribed,
and after careful consideration have come to the conclusion
that in no case should the cattle remain more than three
hours at the river. The only question remaining is whether
the servitude extends so far as to include cattle not belonging to the owner of Kleinberg but sent to the farm for
the purpose of subsistence. Kleinberg was used by the
owner for pasturing cattle belonging to other persons. The
Court are clearly of opinion that all cattle pastured on the
farm are entitled to be taken to the river for water. On the
first issue, therefore, there will be judgment for the plaintifi",
with costs. As to the second issue the claim for the removal
of a building alleged to have been erected on a public road
along the bank of the river in respect to which no evidence
was given by the plaintiff, judgment must be for the defendant with costs. The Registrar will take care to allow the
reasonable expenses of all witnesses brought by the defendant to meet that claim.

laee.

"°°
",

is.'

\s'.

Laubscherus.

^'™'

—

—

Cloete and Wateemeyer,
Plaintiff's Attorneys,

Bekeakg^ & De

I

L Defendant's Attorney, G.

J.

JJ., concurred.

Villiehs."]

de KoRTli.

J

Standard Bank
Provisioned

Sentence.

vs.

— Incorporated

Russouw.
Coiii'pany.

—A mendment

of Summons.

name of the " Standard Bank"
a Company incorporated in England, hut trading here,
upon a promissory note made in favour of the Bank, The

Wliere a suit ivas hrought in the

Court

directed that the

summons should

he

amended hy

name

of the manager as plaintiff in that
capacity, and gave provisional sentence.

inserting the

Application for provisional sentence on a promissory note
for £100 dated at Beaufort and made by one Russouw in

^isee^^

favour of the Standard Bank.
The Bank sued on this note as an Incorporated Company,
but before giving judgment The Court required proof of

standard Bank

..

2 i.

:

;
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July

11.
26.

siandlrtBank
VS. Russouw,

The application was now renewed and the
proof offered was a copy of the Act of Incorporation of the
Company, with affidavits sworn by shareholders in the
Company before the Lord Mayor in London.
incorporation.

the 18th section of the Act of Incorporation the
Company was declared to be a body corporate with ability

By

powers of a corporate Company.
provided that promissory notes should be
endorsed by some person on behalf of the Company.
to exercise all the

Section

-i?

prayed

Cole, for plaintiff,

for provisional sentence.

The defendant did not appear.
The difficulty is that the Bank is an
[ Watermeyer, J.
English Corporation and has all the powers which such a
corporation possesses and by comity, foreign corporations
exercise in other countries the same powers as in the country
where they exist as corporations. But does it follow that it
is to trade in any country in which it is not a corporation ?
I am not aware of any French Company suing as a corpora:

—
;

tion in England, or vice versd.'\
Cole

—The Standard Bank

Colony.
right to

They are the
sue upon it.

have a right to trade in the
and have a

legal holders of this note

—

I see in the power that it is George Munro
More who empowers, and what difficulty would there be in
making him sue ? A company might come here from
France or elsewhere and set themselves up in the same way
but is not the Court bound to see that there is a person
upon whom, when it gives judgment, that judgment may be
enforced ? Under these circumstances the action ought to
have been brought as formerly, and no other line of pro-

Cloete,

J.

:

ceeding will have

Watermeyer,

my

sanction.

—

From the power of attorney I think
no reason for departing from the usual rule. Mr.
More ought to have sued as in all other cases of this nature.
With regard to the other question, I do not say what the
position of the Standard Bank is as an incorporated body
trading in this Colony, but I would not like to give an
opinion, without argument.
there

is

J.

:
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Cloete,

J.

inserting the

:

—It

name

amend the application by
Munro More, as Manager of

easy to

is

of George

the Standard Bank, instead of that of the Standard Bank.

isee.
'^!!''26:

stan^Bank
vs.

RnsBonw,

The amendment was accordingly made and provisional
sentence granted.
[Plaiutiff's

AttomeyB, Faikbeibge

k Aedekse.]

In
Act

1861.

5,

re

Armstrong.

— Tacit hypothec of Government upon

of Collectors of Revenue.

estates

— Deputy-Postmaster.

Where a Post Office clerk, whose duty it was to receive Government moneys, embezzled portion thereof, and was subsequently

who had

convicted:

Held, that

the Postmaster-General,

been held liable by Government for the

amount

of the defalcations, had a preferent claim by virtue of
tacit hypothec upon the clerk's insolvent estate ; the Government having ceded to the Postmaster-General their claim

upon

the estate.

Motion on behalf of the Postmaster-General for an order
upon the trustee in the insolvent estate of John Armstrong,
to rank as a preferent claim upon
the estate a sum of
^
„
±.1899, the amount of Armstrong's defalcations as receiving
clerk in the Post' OfBce, for which applicant had been held
liable by the Government, who had ceded to him their
claim upon the estate founded upon the tacit hypothec of
*-

the Government.

The

parties agreed to admit the following facts at the

— (1)

Armstrong was a clerk in the Post Office,
(2) It was part of Armstrong's
duty to sell the stamps at the Post Office. (3) He embezzled stamps and money to the amount of £1899, and
was prosecuted and convicted for this embezzlement.
The Postmaster-General was held liable as above
(4)
stated.
(5) The Government ceded their right to prove on
hearing

:

acting as receiving clerk.

the insolvent estate to the Postmaster-General,

who claimed

i^*^-

July 5.
Aug^i.
^"''^
,

Armstrong.
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Aug.

i!

that his claim

was a preferent one founded on

tacit

hypothec

of the Government.

In re
Armstrong.

Portcr, for applicant.

maintained that the Government had
hypothec over Armstrong, but only over the Postmaster-General, who, and not Armstrong, must in law be
regarded as the receiver for the Government.
Cole, for respondent,

no

tacit

Gur. adv. vult.
Fostea (August

Hodges,

1st).

—

Court that the Postwhich he sets up,
in respect to the claim which the Government has upon
him, consequent upon the defalcations of Armstrong.
Armstrong, a Post Office clerk, appears to have been
appointed by Government in the first instance, and in the
course of his employment he had possession of certain
public moneys.
That fact seems to bring the case within
master

is

C.J.

:

It appears to the

entitled to the tacit hypothec

the ordinary rule, that a receiver on behalf of Government
has in almost every instance such possession of it as entitles

Government to a tacit hypothec. By Act 5, 1861, the law
was altered in certain respects, but, having looked into it,
I do not find anything which touches upon a case of this
sort.
There is a clause in that Act which deprives Government of their tacit hypothec in certain cases, among which
are the estates of auctioneers and deputy -postmasters, conIt
sidered as collectors and receivers of public revenue.
can in no sense, howevei-, be said that Armstrong was a
deputy-postmaster, therefore the present case

is

left

as

though this Act had not been passed. There is another
question raised, whether the Postmaster-General is entitled
to half or to the whole of the assets, inasmuch as it is said
he may be released from a portion of the demand which
Government made upon him. I do not see any ground for
this, and I am of opinion that the application should be
granted in

its full

—

terms.

Cloete, J.
As the estate has only realised about £100,
that can at all become a matter for distribution, the only
question for decision is, whether the Postmaster-General
:
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can,

by virtue of the Government

tacit hypothec, claim

a
In looking over
various text-books, it is clear that, following out both the
Roman and Dutch law, he has a right to this preference,
and is accordingly entitled to claim the amount that has
been raised in the estate.
preference

over concurrent creditors.

Watermeyeb,

J.,

Missionary Institution.

land

at

m^b
^™'''°°s-

concurred.

Bechler

Certain

isee.

Aug^'i:

Van

vs.

—Bules and

Genadendal

Riet.
Regulations.-

vxis

granted

—Ejectment.

to

Moravian

Missionaries in trust for the inhabitants.
The inhabitants were natives for whom certain 7'ides and regulations

approved of hy the

Government had heen laid down.
Defendant disobeyed the rules and insisted upon building
a hut upon a portion of Icmd allotted to him as garden
ground. He had previously been expelled for disobedience,

and was

constantly

turbulent.

The Court upon

the

of the superintendent, ordered that the hut
ivhich defendant had erected, should be pulled down, and
application

that he should be cipcUcd'

from

the Institution.

Action by plaintiff in his capacity of superintendent of
the Moravian Missionary Association at Genadendal, to

compel defendant to pull down a certain hut erected by
him contrary to the rules and regulations of the Institution,
and to compel him to withdraw from the Institution. The
land had been granted to certain Moravian Missionaries in
trust for such persons as might be lawfully resident at the
Institution.

For the

plaintiff:

—

I am plaintiff.
I succeeded
Rev. W. F. Bechler stated
Rev. Kubru as superintendent he succeeded Rev. Kolbing.
I have been in the Colony five year.s. I know defendant.
In the church record book produced, is an entry that
defendant was born in 1815 baptised, and received into
:

;

—
;

fellowship in 1831.

An

entry, dated

1836, states that

l^^^-^

BeohierDs

vanKiet.
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'

Bechler vs.
vanfiiet.'

defendant was expelled, but subsequently he was readmitted in 1847. In 1848, he was again
expelled
on
i
o
accouut of disobedience. The records do not say when he
was re-admitted; it must have been in 1862 or 1863.
Re-admission is granted on promise of good behaviour. It
is the practice when a man is re-admitted for him to sign
the rules and regulations. Defendant since his expulsion
has not been re-admitted into church fellowship. At
present he lives with his mother at Genadendal. In 1865,
he asked permission to build .a hut in his garden, which
was refused, it being contrary to the rules. He subsequently
made other applications, with the same result. It was
found after this that he had contracted with one of the
other members to build the hut for him.
I warned the
contractor not to build the hut, but defendant showed him
a piece of paper purporting to prove that the ground was
his own, and that he could do what he liked with it.
About four weeks later, I found the building of the hut was
considerably advanced. Summons was taken out in the
Resident Magistrate's Court, and the defendant appeared,
but the magistrate declared that he had no jurisdiction.
The magistrate advised defendant to desist from building
the hut. He still continued, however it was completed
and he lived in it with his family.
Cross-examined
I cannot positively say whether defendant was born at Genadendal he said he was. There
was only one entry in the books showing that he was
expelled for any specific cause.
This was for disobedience.
'

;

:

—

;

He now lived in the Institution on sufferance only. The
garden in which the hut was built was recognised as his
own ground. Although a man ceased to be a member, his
ground belonged to him. I objected to the building of the
hut for two reasons
first, that a person not a lawful
:

resident, could not be allowed to build

anywhere, because
the deed of grant specifies for those who should from time
to time be lawfully resident
secondly, that nobody in my
;

time had been allowed to build a dwelling-house in a
garden. Even if I had built a house in a garden it would
have to be pulled down.
Defendant's garden is well
cultivated he is a very industrious man.
There is plenty
of building ground still unoccupied.
When a member is
expelled he can sell his ground to another member, or give
;

20.5

away otherwise he does not comply with the regulations
which compel him to settle his affairs before leaving.
Jacob Haas stated
I am overseer at the Institution,
I remember that defendant was expelled for disobedience.
I was present when defendant was told to pull down the
hut.
He refused to do so, saying that he had paid the
contractor twenty dollars.
He was very impudent when I
brought him the summons to appear before the Resident
Magistrate, and said he would break the man's neck who
pulled his hut down.

it

;

:

Two

—

other witnesses for

plaintiff

gave corroborative

evidence, as to defendant having been expelled from the

and that he was subsequently re-admitted.
For the defence

Institution,

:

—

A. Van Eiet stated
I let my own
I am defendant.
house to Government for a gaol, and therefore had no place
When I was
to live in without building a fresh hut.
expelled and re-admitted, the superintendent wanted me to
I was quite willing to be obedient, and for
sign the rules.
that reason I asked permission to build the hut. As I
consider the ground my own, I have a right to build on it.
I think my mother and grandmother were with the first
Bishop Halbeck gave the ground to my
missionaries.
mother. My mother gave it me as my property. Thirty
years I worked with my mother. I made the garden
I used to pay road rates, and now I pay divisional
myself.
:

council rates.

The grant of the ground dated February 5, 18.58, in
favour of the missionaries, in trust for the inhabitants was
put in, and also the rules of the Institution. Chapter II.,
Rule 3, was " The inspection over the building of houses is
:

entrusted to one of the missionaries whose directions the
inhabitants are bound to obey, both when they build new
dwellings and enlarge old ones." Chapter IV, § 6, runs as

—A

resident may be excluded from church privifollows
leges without thereby forfeiting his temporal rights as a
resident, but he shall forfeit all such last-mentioned rights
:

at the suit of

any of the missionaries or

overseers, should it

be proved to the satisfaction of the Magistrate of the district,
that after reasonable warning he persists in disregarding
the temporal regulations of the Institution, and that his
conduct and example tend to demoralise the inhabitants.

ises.

^^'
van mlt.
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v^n Met'

Porter, A.G., for plaintiff.

Defendant was lawfully a member
Cole, for defendant.
of the Institution, whatever might be his position as regards
church fellowship. He was recognised as a member in 1857,
he was married at Genadendal.

for in that year

Ever

that time they have attempted to dispute his rights.

since

The

whether by rule 3, defendant can be
compelled to pull down his hut built on ground acknowsole question

ledged to be

now,

is

his.

—The

he
under grant from the Crown. He
is superintendent for the time being of those persons who,
from time to time may be lawfully resident at the Institution it is not for persons who are merely resident, but
they must be lawfully resident. They are subject to
these rules and regulations which have received the approbation of the Government, and it is upon the construction
The
to be placed upon these rules that the case depends.
rule with regard to house-building, Chapter II. rule 3, is
sufficiently explicit to enable the Court to say that it
applies not only to the mode and manner in which the
house should be built, and of what materials, but gives the
missionary the option of pointing out the site. It is very
reasonable that such supervision should be given to the
missionaries, where there are many hundreds of people
congregated together on a large estate like this, consisting
of 5644 morgen.
It would be attended with great inconvenience if all these persons who had ground given to them
under § 4, were to be permitted to set up dwelling-houses
where they chose. The missionaries were therefore quite
justified in directing the site on which this house should he

Hodges, CJ.

He

seeks.

:

holds a

plaintiff is entitled to the relief

title

;

placed, as well as in giving directions as to the

mode

in

which it should be built. The defendant's garden was
beyond all doubt originallj' assigned under § 4, but the
pertinacious manner in which he had endeavoured to set

made it necessary that this suit should
The defendant will therefore be required

the rules at defiance,

be instituted.

down

the hut within a reasonable time, probably a
If he does not do so the missionaries will have authority to take it down.
The second

to take

month

will be sufficient.

prayer in the declaration

is

more important.

Having had
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an opportunity of hearing the sentiments of defendant, who
a long time has been giving the missionaries much
trouble, I am of opinion that under Chapter IV. rule 6, he
ought to be removed altogether from the Institution. A
resident might be excluded from church privileges, without
forfeiting his temporal rights as resident but at the suit of
any of the missionaries, if it were proved that after reasonable warning he persisted in disregarding the temporal
regulations, he might be removed altogether.
I have no
doubt, when this rule was framed, the Magistrate of the
district had jurisdiction but placing the Supreme Court in

for

;

;

the position of the Magistrate, I

man
and

am

of opinion that this

disregards the temporal regulations of the Institution,
that his conduct tends to demoralise the inhabitants.

is not necessary to refer to the evidence to say whether
he was expelled once, or thrice. If he had been expelled
but once, which he admits, his conduct on returning was
such as to justify the missionaries in removing him. He
has persevered with a determination to refuse to live in the
Institution, subject to the rules and regulations which
bound him to comply as distinctly as they bound the
missionaries themselves.
If he does not conform to them,
he is not lawfully residing in the Institution. It would
be impossible to carry on the affairs of so large an In-

It

stitution, if each individual

subject

to

the

Institution to

not

was permitted

own

to insist that

and not
would be impossible for the
be carried on if discipline and order were

the garden ground was his
rules.

maintained.

judgment with

The

freehold property,

It

plaintiff is

therefore

entitled

to

costs.

—

I regret that the case was not brought
given by the Magistrate, as the
judgment
before, and
more readily spread, and been
been
have
dictum would
on the inhabitants. It may,
eflfects
in
its
more efficacious
for plaintiff to know
satisfactory
be
hand,
other
on the
the legal
considering
in
unanimous
is
the
Court
that
The first
principles of the case which are important.

Cloete,

J.

:

declaration, with regard to the pulling
the hut, cannot be subject to the slightest
Mr. Cole has very properly urged that there
difficulty.
was no order or decree to be laid before the Court,

prayer of the

down

of

isee.

—^
Bechler vs
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showing the specific grounds upon which defendant had
been expelled, and that thus he might be regarded as still
a member of the Institution. But in any view of the case
he was bound to obey the rules and regulations, which he

With regard

has failed to do.

to §

3,

investing the mis-

sionaries with the supervision of buildings, it is nothing

more than what exists in almost every municipal corporaThe erection of buildings is subject to express
rules and directions.
If the defendant was not a member, he had no right whatever to build, and if he was
a member, he was bound to conform to the rules. Such
rules were necessary, as a great deal of ground at Genadendal was only fit for building purposes, while parts were
valuable as garden ground. The second point is of more
importance. I think from what has been shown in the
tion.

administration has been exceedingly

evidence that the
careless

and

This grant was made to certain

imperfect.

superintendents and missionaries here, for the instruction

and protection of native classes, and the very first requisite
one would have expected in such an Institution was a
regular muster-roll book, by which it could be shown who
were lawfully resident, and had subscribed to the rules.

The superintendent has informed us that a vast proportion
of the population consists of persons
resident,

but not lawfully

so.

This

who were de facto
man is one whose

presence tends to demoralise the population, and in the
event of his not showing any contrition or amendment,
which would induce the authorities to re-admit him, the
plaintiff is

at

liberty

due notice

expel

him

fully concur that the prayer

must

after

to

altogether.

Wateemeyee,

J.

:

—I

hope it will not be found necessary to carry
out the judgment with regard to expulsion.
be granted.

Judgment

I

for plaintiff

rPlaintifi's AttoraeyB,

with

costs.

Berrang£ & De Villiebs.

LDefendant'8 Attorney, C. H.

Van

Ztl.
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Brink's Teustees
Insolvency.

vs.

Munnik.

—Proof of Debt. —Partnersliip. —

Eosxeption.

The defendant had proved in the insolvent estate of B. a certain
claim as icing due to him under an alleged partnership
with B.
The master allovjcd the claim, cfter it had been
objected to.
In an action by B.'s trustees to expunge the
proof of debt, defendant excepted to the declaration, on the
ground that it cdleged no averment why the Master's

decision should be set aside,
the

proof was invalid.

(Hodges,

and

grounds why

stated no

The Court,

by

a

majority

C.J., diss.), overruled the exception.

Action by the trustees of A. Brink to expunge a proof of
-^^^%
debt for £571 10s. 4d. made against the estate by one
-^"^jg'
Munnik, as being Brink's share of the loss on a certain
Brink's Trustees
n
P1IJ--1
™- ^Munnik.
nshery and trading business, as a partner of Munnik.
The declaration alleged that proof had been madeby the defendant against the estate upon the ground that in solvent was
a partner in a trading, fishing and salting business which had
entailed an aggregate loss of £2286 Is. 3cZ. and for one-fourth
of which the insolvent was liable that the insolvent never
was a partner, but had merely advanced £200 to Munnik to
assist him in the business, which £200 the insolvent gave up
when informed that the fishery was a loss. The plaintiffs
therefore prayed the Court to declare that there was no
,

-,

^

T,.

;

partnership between Brink and

Munnik

;

but, in case the

Court should hold the partnership proved, the declaration
further alleged that there was no proof of loss.
For the defendant it was pleaded that Munnik was a
partner with one Van Renen in the business in question,
and that there was a sub-partnership between Munnik and
Brink as to Munnik's half share; that the business had
proved a loss. Before pleading, the defendant had excepted
to the plaintiff's declaration on the ground that the debt had
already been proved and admitted; and that though the
plaintiffs aver that the insolvent was not a partner, they
have offered no proof in support of the averment, this averment being contrary to the finding of the Master of the
Supreme Court, which finding should not be set aside.
Vol. V.

P
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upon some good and valid grounds of objection
An|."v:
patent on the face of such finding, or duly proved by
'—'
evidence and the defendant submits that no such ground of
^1fmL^S''' objection is alleged or proved by the plaintiffs. The second
1866.

unless

;

exception alleged that the plaintiffs should in their declaraon which they deny the validity of

tion state the grounds

the proof, and should not place the onus of proving the
partnership on the defendant. The plaintiffs answered the
exception by averring that if they had offered proof as asked
they would have had to plead evidence, which was inadmissible

and

illegal.

The Court, by a majority (Cloete and Wateemeyer, JJ.,
Hodges, C.J., dissentiente), overruled the exceptions.
From the evidence it appeared that about Oct., 1858,
Munnik entered into partnership with one Van Renen in a
The agreement was at first
fishing and trading business.
verbal, but was reduced to writing and embodied in a
notarial deed which was dated March 22nd, 1859.
In
November, 1858, Munnik applied to Brink for assistance,
and it was then verbally agreed that Brink should take half
of Munnik's share (or, according to Munnik's evidence, twofifths of the share).
Accordingly Brink paid Munnik £100
in November, 1858, and £100 in January, 1859.
The deed
of partnership between Van Renen and Munnik contained no
mention of Brink. Munnik never told Van Renen that Brink
was his (Munnik's) partner. Brink never saw or heard thesubstance of the contract between Munnik and Van Renen. Brink
stated that after he paid the second £100 he heard nothing
about the fishery business till late in 1859, when he was told
there had been a loss. He looked upon his £200 as lost.
From that time till he surrendered his estate in Dec, 1863,
he heard nothing more about the partnership, and, though
during that period he had several other money transactions
with Munnik, he was never asked to contribute anything
further to the fishery partnership.

Munnik

stated that the
June, 1862, and
that he made no claim at that time because he was under
obligations to Brink. Munnik's books showed the two items
of £100 entered as part share of capital, but from the
evidence of the book-keeper, it appeared that the books
were not made up till after the insolvency of Brink. From

amount

of the loss

was not ascertained

till
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1859 to 1863, Brink continued to assist Munnik with money
in transactions not connected with the fishery, most of

which had been
PoHer, for

repaid.

defendant.

Gv^. adv. vult.
Posted,

(Aug. 16th.)

Hodges,

C.J., delivering

evidence, continued:

—The

judgment, after reviewing the
transaction seems to have been

carried out between the parties in a very loose manner.

Brink was never furnished with any account of the partnership business; he advanced considerable sums of money,
quite irrespective of any share which he had in the partnership.
it is

It is a

alleged

very singular circumstance that a man, who
partner, during the whole of the time

was a

that the partnership existed, should have had so

little infor-

mation given him, and that he should have taken no steps to

how the business was going on. The contract of
March 22nd, 1859, was entered into after the advance by
Brink of the second £100, and one would certainly have
expected that when Munnik, accompanied by Van Ren en,
went to a notary in the ordinary course of transactions of
this sort, he would have been informed as to the state of
affairs between these two persons who were engaged in the
partnership. The contract did not say one word about

ascertain

Brink on the contrary, it recited that this partnership
had been for some time carried on by Munnik and Van
Renen. It is clear that at no period was Van Renen ever
informed that Brink had a share in the partnership. Now
this was a very extraordinary way of treating a partner,
when he was taken to a notary with a view to drawing
up the terms on which the contract should be carried on.
My strong conviction is, upon looking at the books of
Munnik, that by some tacit acquiescence, agreed to on
both sides, Munnik was to put an end to the affairs
between himself and Brink, and Brink was to lose the
£200 which he had advanced. There is strong evidence
There
in Munnik's books to show that this was the case.
is no account as against Brink in respect of the half of
Munnik's share, except the two entries that were made after
P 2
;

~°

Brink's Trustee*
"' *'"™''^-

plaintifiFs.

Griffiths, A.G., for

isee.

auJA:
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Brink's Trustees
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two sums of £100 each.
drawn up these two sums appeared
in the books, but they were written off by a cross entry,
which the book-keeper said he originally placed there by
Munnik's instructions, but which he was afterwards told was
founded on a mistake. This £200 having been written off,
the date of the insolvency of the

Before the contract was

it

appears that Brink ceased to have anything to do with the

books were
and the partnership account, which was kept
open, was balanced up to the period when it ceased, and a
loss of £o7l 10s. Id. shown as Brink's share, which is the
amount Munnik has proved upon the estate. I am sorry to
say I have come to the conclusion that these accounts were
made up after the insolvency occurred with the view of
iishery or trading, but after the insolvency the

written

enabling

in,

Munnik

to

make

this

claim.

If the evidence

depended upon the recollection of these two persons, I think
it proves a very unsatisfactory mode of entering into a
partnership without any writing, and without the intending
partner being shown the contents of the document which
was to regulate the partnership. If the case depended on
that it would look suspicious, but the written evidence shows
most clearly that no attempt was made to treat Brink as a
partner until after the insolvency.
On these grounds the
defendant's claim ought to be rejected altogether.
Cloete,

J.,

concurred.

—

Wateemeyer, J., said
The question is one of fact, and
what we have to ascertain is the position in which Munnik
:

I have
no hesitation in saying that Munnik had no claim against
Brink, and if such a claim had been set up during Brink's
solvency, the evidence would have showed that no such claim
existed.
There was, no doubt, a kind of sub-partnership
between Brink and Munnik for a time, and the money was
advanced with the intention that Brink should have a share
of the profit or the loss as the case might be. I have no
doubt whatever that the entry which was made in 1859, at
which time serious losses had already occurred, and by which
the £200 advanced by Brink was written off, was with the
He had lost
intention of freeing Brink from further risk.
his £200 and had nothing more to do with the transaction,

stood to Brink at the date of the latter's insolvency.
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with the exception that, being a man of large pecuniary
-1
in/r
means, 1he wenti on assisting
Munnik.

laee.

May

•

Aug.
,.

Judgment
*=

for plaintiffs

^

with

17.
n.

16.

Brink's Trustees

costs.

:\runnik.

,'s.

HoFKErB, Tredgold, & Watermetbr.")
LDefendant's Attorney, S. J. de KoEifi.
J
rPlaintiffs' Attorneys,

KiTSHOFF

VS.

DATiY'S TRUSTEES

AND OTHEES.

Mortgage Bond. — Power of Attorney. —Agent. — Fraud.

K. 'purchased a farm, upon which was a hand in favour of
the wife of D. to whom D. was married in community :
K. arranged
this bond had been pledged by D. to a Bank.
with one B. that B. should pay D. the amount of the bond
and thereafter talce over the bond. B. paid portion of
D.
the money to D., and arranged to pay the remainder.
fraudulently procured the passing of this new bond in his
own name ; the BanJc released the old bond and took the

new one in

its

stead, being ignorant of the

became insolvent.
trustees

and

the

K. brought

Bank

to

Held, that he was entitled

this

action

have the bond
to succeed 3"

.

set

fraud.

I).

against his

aside as void.

that the judgment

should be suspended until he shoio\ have passed a bond
in favour of B. for the money advanced by B. and to
the Bank for such amount, if any, as B. had not piaid off
the original bond.

This was an action brought to have a certain mortgage
bond declared null and void. The action arose through
the discovery that the Cape Commercial Bank, joined now
as co-defendants, held a mortgage bond as pledge from Daly,
purporting to be made by the plaintiff in Daly's favour,
The plaintiff had signed a power authorising Hofmeyr,
an attorney, to pass a mortgage bond for £1000 in favour
of one J. H. Basson.
This power had been altered by
substituting the name of Daly for that of Basson, without
the permission of the plaintiff
The facts were kept secret
by Daly up to the time of his death, plaintiff believing a
bond to have been passed in favour of Basson for £1000.
Plaintiff gave notice to the Bank and to Daly's trustees
that he repudiated all liability under the bond. Daly had

'

isee.

Feb 28
March i!
sept. s.

KUshoff

us.

"an/others.,
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and^ Others*^

The defendants alleged in
Hofmeyr had been forwarded
by Moorrees, an agent at Malmesbury, who had been instructed by the plaintiff to examine into and procure
surrendered his estate in 1865.

their plea that the

power

to

proper title to the farm Olifant's Kuil which he had
purchased from one C. H. Bester. This farm at the time
was mortgaged to the widow Truter for £900. Daly had
married the widow Truter in community of property, and
this bond was pledged by him to the Cape Commercial
Bank for the security of £450. To raise the money to pay
off this amount, the plaintiff delivered a blank power to
Moorrees for him to fill up with the name of the person from
whom he could get the £1000 wanted. At first Moorrees
filled in Basson's name, but subsequently Daly's name was
inserted, Basson's being erased, on his consenting to allow
the plaintiff to take over the bond passed by Bester. The
bond was then passed for £900, in favour of Daly, and by him
pledged to the bank, the old bond being returned to him.
Defendants alleged that the plaintiff had full notice of this,
and further set up Moorrees' right as agent of the plaintiff
to pass such a bond, and pleaded that the plaintiff was in
reality benefited

by the

transaction.

Evidence was led in support of the pleadings when the
plaintiff deposed that the power given to Moorrees was not
in blank when he signed it.
Basson's name was in it.
Basson's name had subsequently been scratched out, but
it was not so erased when he signed,
Daly's name was not
mentioned at all. He had never authorised the erasure of
Basson's name, and the substitution of Daly's. He paid
Basson the interest on £1000. He owed Daly nothing.
The interest was paid in Daly's office, and Daly wrote the
receipt.
In 1865, Basson being dead, he paid the interest
to his widow.
He first heard that there was a bond in
favour of Daly from Moorrees. He never paid nor was he
asked to pay, interest on £900 to Daly. The witnesses to
the plaintiff's signature could give no definite information
as to how the power was filled up, merely stating they
believed it a power to pass a bond in favour of Basson.
Porter, for the plaintiff.

Cole (with

him Buchanan),

Gur. adv. vult.

for defendants.
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laee.

Feb. 28.

March

—

Hodges, C. J., said
The power of attorney under which
the bond, which it is the object of this action to set aside,
was made, bears unmistakable evidence on the face of it
that the person in whose favour authority was given to make
the bond was " Jan Hendrik Basson," and that his name
was scored through, and that of Jobs. Gerhardus Lombaard
Daly substituted. It is through this alteration of names
that Daly was enabled to perpetrate a fraud either upon
Basson or upon the co-defendants the Bank, according as
the judgment of the Court shall determine.
:

I am not at all satisfied, after carefully considering the
evidence of the plaintiff Kitshoff, and his brother and Louw,
the two witnesses who attested his signature to the power of
attorney, that any one of them has a clear recollection that
the name of Basson was filled into the power at the time
Kitshoff signed it, but they all concur in this that Moorrees,
his agent in Malmesbury, who prepared the power, was informed that the bond was to be in favour of Basson. In this
they are confirmed by Moorrees and the statement in the plea
of the defendants.
While Kitshoff and the other witnesses
do not agree with each other as to whether any name was
filled into the power at the time of execution, Moorrees
swears very expressly that although he knew from Kitshoff
that the bond was to be in favour of Basson, yet no name
was inserted in the power at the time of its execution, and
he gives this explanation why it was not " I asked Kitshoff
to pass a blank power so that if Basson could not advance
the money, I vrould pass a fresh bond in favour of Daly,"
the creditor in Bester's bond, " until Basson should have
:

money, and then Daly could cede the bond to him." The
plaintiff and his brother swear as positively that the name
of Daly was never mentioned. Louw does not seem to have
been asked any question as to this. Afterwards, Moorrees
gives another account why the power was made in blank,
and that is, " I made it in blank because I had not had the
particulars from Bester to fill in." These two accounts by
Moorrees of his reasons why the power was left in blank, are
not altogether consistent with each other. If the decision
of the case rested on the fact of the power having been
executed in blank or not, it would be difficult upon the

1.

s^ft-^s:

KitshSw.
'an/othersT
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s.

Kitshoff

OS.

and Others.

evidence to arrive at a conclusion how the fact was. But let
be assumed on the evidence of Moorrees, that the power
was originally executed in blank, the account of the same

it

witness of what subsequently passed
I sent the
I

power

might safely

to

fill

so far settled with

in the

Bank had

is

given thus.

"

Before

Hofmeyr, I met Basson, and he told me
in his name in the power, as he had

Daly that only the amount of the pledge
and that when I had recovered

to be paid,

—

Wiener's money, I could settle the pledge out of it then
I put in
I filled up the power and put in Basson's name.
blanks to me and I. The rest was filled in by Hofmeyr."

power had been originally in blank it had now
and it had ceased to be so in conformity
with the condition upon which, according to Moorrees'
evidence it had been made in blank. If Basson could
provide the money, his name was to be put into the blank.
He told Moorrees that he had paid half of the money, and
told him where he could get the other half, and his name
was filled in. The instrument, whatever it might have been,
was now complete, so far as the name of the creditor was
concerned, and Moorrees' discretion to fill in the name of
Basson or of Daly was gone. It was no longer imputable to
Kitshoff that, by making the instrument in blank, he had
put it into the power of his agent or anyone else to fill in
the name of Daly, and so enable him to put in practice the
fraud he has perpetrated.
Unfortunately, Hofmeyr, the
Attorney in Cape Town employed by Moorrees under the
power, in ignorance of the payments which had been made
by Basson to Daly, suggested to Moorrees for the pui'pose of
saving an increase of stamps that the name of the creditor
should be changed from that of Basson to that of Daly, if
Daly would agree, and he returned the power for this
purpose.
Moorrees applied to Daly who gave his consent,
and the course which Moorrees adopted to carry out
Hofmeyr 's suggestion was to draw his pen through the
name of Basson and to write underneath that of Daly.
This he did without asking Kitshoff's permission, or even
Basson's, although he knew from Kitshoff that Basson was to
lend Kitshoff the money to pay off the original bond of Bester,
of which Daly was now in right, and though he knew from
Basson that he had already paid Daly at least th e half of that
original bond.
The power in this informal condition was
If the

ceased to be so,
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returned to Hofmeyr, and he prepared a bond in the name of
Daly, which on behalf of Daly he deposited with the Bank as

new security for Daly's debt to them, and received up from
the Bank Bester's bond which had been pledged for the
debt.
In this way Daly got all the money which Basson

isse.

March

a

1

1

T-.

i.

Sept. b.

lutshofr ..>.
Daly's TvusteeE

had paid him towards discharge by KitshofFof Bester's bond
to him, and he has besides Kitshoffs bond for an amount
corresponding to Bester's debt, which either Daly's
Trustee, now that he is insolvent, or the Bank can enforce
against Kitshoff unless he shall be relieved by the judgment which he asks in this Court. Either the Bank or
Kitshoff must suffer both are innocent of any participation
in Daly's fraud, but both are not alike innocent of negligence
and remissness.
As I before observed, even if it were
conceded that the power was originally executed in blank,
the evidence disclosed that that defect had been cured
before the power left the hands of Kitshoff's agent. But
between the time at which that defect was cured, and the
execution of the bond, a new defect had been impressed
upon the power by the erasure of Basson's name and the
substitution of Daly's. This was done no doubt by the
agent of Kitshoff, but it was done without Kitshoff 's
knowledge or assent in my opinion such an act did not
come within the power of the agent so as to make Kitshoff'
So soon as the name of Basson
liable for its consequences.
was inserted in the power, Moorrees' authority to insert
either the name of Basson or Daly in the power was at an
end.
It was said that Kitshoff had had notice of what was
done, for Cooke swore that he had posted a notice to him
The plaintiff denied that he had
informing him of it.
ever received such notice, and if he had it would have
mattered little, for Hofmeyr swears that the new bond to
Daly was pledged at the Bank on the day of its execution,
which
viz., the 14th of August, and that the bond for
up
to
given
and
cancelled
was
the new one was given
did
he
swears
Cooke
while
August,
him on the 29th of
not post the notice which Kitshoff says he never received
;

;

the 18th of October. Therefore even if Kitshoff did
receive, or were to be held to have received the notice, he
could not have received it until two months after all the
till

mischief had been done.
Kitshoff is himself altogether free from blame in regard

andOtherB.
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Sept.

tampering with the power, and he is free from
having been done by his ageat,
because it was an act done beyond the agent's power.
But how stands the case with the Bank? The power,
instead of showing ex facie a perfect appearance, gave
evidence unmistakably that it had been tampered with. It
was the duty therefore of the Bank, before they parted with
Bester's bond, to enquire whether the substitution of Daly's
name for that of Basson had the sanction of Basson or at
If Kitshoff had colluded with Daly
all events of Kitshoff.
in having the bond in dispute executed, it is by no means
clear to my mind that Basson, in respect of the money he
had paid to Daly on behalf of Kitshoff in consideration of a
mortgage which would have put him in Daly's place, would
not have had a good action to set the bond aside and compel
Kitshoff to execute one in his own favour, and, as advised, I
do not see how this course might not even have been
adopted in the absence of collusion. The course, however,
which has been adopted, is to make Kitshoff plaintiff in an
action merely to have Daly's bond set aside leaving Basson's
interest unprovided for.
It was objected in the course of
argument that if Kitshoff obtains such a judgment he will
have his farm discharged of Bester's bond for £900 without
having paid a penny of his money. That is true, but such
an objection will not lie in the mouth of either of the
defendants.
It is Jus tertii to them whether Basson's
interest shall be protected or not.
If Basson has either
made a present of the money to Kitshoff which he paid to
Daly, or postponed his claim to have a mortgage from
Kitshoff for that amount until the title shall be cleared of
the bond to Daly, that is a matter with which neither Daly's
trustee nor the Bank have any concern,
it lies entirely
between Basson and Kitshoff.
to the

1866.

Feb.

28,

March

]'.

8.

Kitshoffrs.

and othCTs*'*

liability in respect to its

—

Then

it

was

said if Kitshoff obtains the judgment he asks

the Bank, while

had a good security for
by Daly, which it parted with
only on the supposition that Daly's bond was equally good,
and without payment of which Kitshoff could never have

for,

it

originally

the £450 borrowed from

obtained a clear

it

title to his farm, the Bank will have
and Kitshoff will have a clear title, though
he has never paid a penny of the original bond or the
substituted one.
This argument has been in great part

lost this security
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answered by what I have already said, but is open to this
Whatever may have been the form used
by Daly in pledging Bester's bond to the Bank, the Bank
is but the assignee of Daly
as such, it stands in Daly's
shoes, and there not having been any privity between
Kitshoff and the Bank, the Bank could not ask of Kitshoff
more than their cedent Daly could have asked.
If
Daly, in the face of the fraud perpetrated by him and on
the supposition that Basson had not paid him the full
£900, the amount of Bester's bond, were to ask the Court
to sustain Kitshoff's bond to the extent of the deficiency
in Basson's payment, the Court would refuse to listen
to him, and put him to bring such action as he might
be advised.
He who asks equity, must do equity, or
otherwise he cannot have more than the law actually
allows him. It is needless to say that no one would advise
Daly to adopt so hopeless a proceeding as to bring an
further answer

:

—

—

action against Kitshoff; suppose Daly, instead of falling in

with the innocent suggestion of Hofmeyr, whereby he
to defraud Basson, had taken another course:
suppose he had forged Kitshoff's name to the bond in
question, and that the amount of it had been the entire
value of the farm, and that this amount had been paid for

was able

Kitshoff

bond

Bank

by Basson, and, that by substituting the forged
Daly had been able to get from the

for Bester's,

it is obvious that neither Daly
could be heard in an application against
Kitshoff to have Bester's bond made good to them. The
In law the
case that has happened is not much different.

Bester's valid bond,

nor the

Bank

Bank cannot be in any better position than their cedent
Daly, but in equity I am disposed to view their position as
somewhat different to Daly's. They are innocent sufferers
by the fraud of Daly, and therefore if it should appear that
Basson did not pay the whole amount of Bester's bond to
Daly, the Bank should have the deficiency as equitably
coming in the place of Daly to whom that deficiency
would be due but for his fraud.
It appears to me, therefore, that Kitshoflf is entitled to a
judgment declaring the bond executed in his name to be
void, but that the benefit of this judgment should be

suspended until it shall be ascertained what part of Bester's
bond has been paid by Basson, and, until Kitshoff shall

isse.

March

i.'

sept. s.

mtAoffM.
and'otSera'^

—
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have executed a bond in favour of Basson's representatives
amount as Basson shall be ascertained to have
paid, if the representatives shall desire to have such bond,
and also a bond in favour of the Bank for such sum, if any,
as Basson shall have failed to pay off Bester's bond.
for such

Cloete and Watermeyer,
rPlaintiff's Attorneys,

Faikbridgb

JJ., concurred.

& Ardeene.

LDefendants' Attorneys, Hofmetr, Tredgold,

1

& Watermeteh.J

Hull, Tutor Dative of the Minor Children, and
Attorney of the Major Children, of McMaster
vs. McMaster, and the South African Mortgage
AND Investment Company.
Aci

5,

1861,

§ 3.

Tacit Hypothec.

—Absence. —Domicile.

M. came

to settle in the Colony, carried on business there, and
married his wife in community of property. Shortly
after her death, intestate, M. went to England with their
six minor children ; he returned soon after and had an
Nothing further
inventory of the joint estate drawn up.
was done in the matter, and M. left the Colony the next
year, and did not return save for a visit.
Before he left
he arranged with a mercantile company to m,ake advances
The comfor the purposes of his business in the Colony.
pany advanced money accordingly, and finding the

business unable to repay

bank shares in

the

advances attached certain

M. This action
was brought by and on behalf of M.'s six children against
M. and the company to have the attachment set aside, and to
have

it

the Colony belonging to

declared that they were entitled to the proceeds of
ab intestato of their mother's estate.

the shares as heirs

At

the date of the action three were minor's ; two became of
age in England, and five years had not elapsed since their

attaining majority, nor

had

they ever returned

;

the eldest

son was in the Colony when he became of age, but took no
action for mm-e than three years thereafter.
Held, that
all the children,

with the exception of the

eldest son,

entitled to succeed in their claim by virtue

hypothec upon their mother's

of their

were
tacit

estate.

This was an action brought by the tutor dative of the
minor children of McMaster and by his major children to
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—

have their rights declared on the following state of facts
In or about the year 1831, Joseph McMaster left England
and settled at the Cape. In 1835 he married one Sarah
White, in community of property at Grahamstown, and
there were six children of the marriage.
Mrs. McMaster
died in 1850, intestate. Three of the children were minors
at the date of the action, two children had not been resident
in the Colony since 1854, but the eldest son resided in the
Colony for about five years (from 1853 to 1858), and was in
the Colony for more than three years after obtainingmajority.
McMaster returned to England in 1852, all his children
then going with him. McMaster visited the Cape in 1853,
but finally quitted it in 1854. No inventory was made at
the date of Mrs. McMaster's death, but in 1853 a statement
was drawn up showing the estate to be worth about £20,000,
but it appeared that £15,000 would more nearly represent the
:

value of the joint estate at
death.
McMaster returned
firm was in difficulties, and
agreement assigning to the

the time of Mrs. McMaster's
to the

Cape

in 1863, as his

he then executed a deed of
defendant company certain

property described in a schedule, the company agreeing in
return to liquidate his debts, which he represented would
be fully covered by the assets assigned. This was a misrepresentation, and the company made advances to liquidate
Thereafter
the debts largely in excess of the assets.
McMaster sent out to the plaintifi" certain share certificates
in Colonial companies for registration in the names of his
children.
The company thereupon obtained an order from
the Court interdicting plaintiff" from parting with these
shares, and attaching them pending an action to be brought
to establish the children's rights.

The

plaintiff"

on behalf

of the children brought this action to set aside the attach-

ment, claiming that they were entitled as heirs ah intestato
of their mother to half the joint estate. All the six
children joined in the action, both majors and minors.

A. McMaster, the eldest, was born in April, 1836, lived
England some time, and returned to the Cape in 1853,
where he remained. Sarah was born in 1841, and was
married in 1862; Laura was born in 1843, and married
in 1864; both these remained in England. The other three
children were born in February, 1846, January, 1848, and
November, 1850, respectively. McMaster's wife died in 1850.
J.

in

isee.

''Til'.

^—^'
McMaster'and

°"'™'

;
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Sept.
8.

June

Cole, for

plaintiffs

in the

poijii^^ (Coutumes,

c.

McMaster and his
Others.

the

McMaster domiciled

1, §

— The

:

first

question

was

is,

Colony ? He undoubtedly was.
His domicile is shown by
1).

making up the accounts

of the joint estate.

He

did

Moorhouse vs. Lord (10
not change his domicile in 1854.
H. L. C. 272). Even if he did change his domicile in 1854,
he could not change that of his minor children to their
1
The child's domicile does
detriment. Big. 50
8, 4.

——

——

A

1
not necessarily follow the parents'. Voet,5
92,100.
domicile
cannot
take
rights
once vested.
of
away
change
Muhlenhruch, Doctrina Pandectarum, Bk. 1, c. 4, § 72

Bynkershoek,Q,a?eat. Jur. Priv. 1

—

16, p. 182 Rodenbv/rg, de
Jure Conjugum. Every change of domicile made by the
guardian of a minor should be held to be fraudulent unless it
were clearly proved there was no intention of fraud or deceit.
Such could not be proved in this case. Blatchford vs. Blatchford (Sup. Ct. 1861).* Bank shares being movables, may be
said to be in England, where McMaster is, but the general
principle of law is that all property found in a State is
Van der Keessel, Thes. 30.
subject to the law of that State.
The shares here are specially under the jurisdiction of the
Court.
The time that the obligation arose must be looked
This obligation arose in 1850, on Mrs. McMaster's
to.
death. Surge, vol. 3, p. 779; Story, Conflict of Laws,
Kent, vol. 2, p. 406.
§§ 325, 526, 527
Buchanan, for defendant McMaster.
Porter, for other defendants
McMaster's return to
England changed his domicile, and also that of his
children, who thereby forfeited all claim to the tacit
hypothec under Colonial law.
;

;

:

—

Cur. adv. vult
Posted, (Sept. 8).

The Court gave judgment

for

the

plaintiff,

save in

respect for the eldest son's claim.f

—

Cloete, J., said
Much of the difficulty in which this
case is involved has (in my view of the case) been removed
:

by the
first

failure of proof as to the domicile of origin of the

defendant
*

;

upon the assumption of which a great

D. 0., p. 365 ; 1 Eosooe, p. 3.
t For judgment oi Hodges, C.J., see 1 Eoscoe,
1 K.

p.

401.

deal
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of the argument for the defendant

In the

was based by his

counsel.

part of his argument he laid it down that the
defendant, being an Englishman by birth, had come to this
first

Colony when young, and, although established here for
many years, having returned to England, his domicile of
origin must be held as having never been lost, or at all
events must be held as being now in England, and that all
rights of succession to any part of his property must be
governed by the laws of his original domicile. Having
carefully looked over the documents in support of this first
proposition, I find no trace whatever of the first defendant's
original domicile.
In the af&davit annexed to his general
account of his estate, sworn to in London, he styles himself
" formerly of Grahamstown, now of London "
and in his
examination as a witness before a special commissioner in
London, on April 3, 1866, he states " I resided in the
Colony thirty-six or thirty-eight years I went out with
my father was married at the Cape on April 5, 1835, without any antenuptial contract. My wife (after giving birth
to six children) died there in November, 1850. ... I
returned to England from the Cape in 1852 on a visit, and
remained in England until 1853, when I returned to the
Cape, which I finally quitted in 1854." We further gather
from the proofs before us, that he, either before or shortly
after his marriage, had carried on a mercantile establishment at Grahamstown, which must at one time have been
in a flourishing condition, and that he afterwards carried on
a still more extensive establishment with Packenham, and
afterwards with Crump. We are thus left entirely in the
dark as to the place of birth or the original domicile of the
If we might draw an inference from the
first defendant.
name, his birthplace will be found to be in Scotland instead
of England and I need not observe that the law of Scotland being dissimilar to that of England on the present
question, the result might be very different on this part of
the case although we might, it is true, have made an order
;

:

;

;

;

;

requesting this point to be clearly established by proof;
but I did not think it necessary to press this point, as my

judgment, independent of this preliminary difficulty, will
be entirely based upon another principle irrespective of
The domicile of origin of the first defendant being
this.
there, and wishing even, for the sake of argument, to assume

wee
Jane

25.

„

29!

—

'

ncMasterknd

;

—
„

may have been born in England, I shall first conwhether, according to the principles of our law, we are
not to hold that he had fixed his domicile in this Colony.
He must have arrived in this Colony about the year 1828.
He continued residing here until the year 1835, and about
that he

1866.
29.

"

McMaBter'and

.sider

time must have entered into mercantile business. In
1835 he married under the provisions of the law of this
Colony, in community of property. He continued to live
iiere for fifteen years without once leaving the Colony, and,
when in 1850 his wife died intestate, he at once conformed
to the law of the Colony by which the community of property between the spouses is to be severed, and directed an
appraisement of the whole joint estate to be framed, so as to
show the proportions which would fall due to his children.

this

Upon

this statement of facts I would be of opinion that
even if the defendant McMaster had been born in Scotland
or England, when he left that country with the manifest

when he here set up a
when he here married without referring

intention of settling in this country,

mercantile business,
to or reserving

any

which he might have had, and

rights

after living here for fifteen years consecutively,

slightest intention of quitting the Colony,

without the

and upon his

wife's death

having complied with all the requisites of the
Colonial law, so as to define the rights of succession of his
children according to those laws

shaking

any

off at

rights

once

all

—

^he is

now

estopped from

those obligations, and claiming

which he might have had

as a youth.

I

am

well aware, that on referring to reported cases adjudged in

we shall find a strong tendency
uphold (and I think very properly) the principle that in
any doubtful state of things the domicile of origin should
first be considered
but our authorities, which are not
wedded to any particular views of public policy, plainly
and broadly lay down this proposition that where any
person born in one country moves into another country
with a view of there settling himself down, when he makes
that country his home, where he carries on any permanent
business or profession, and when leaving such a country he
is said to be absent from his home, in such cases the latter
country must be held to be his domicile of residence
although, no doubt, he may again renounce that domicile
and again resort to his former domicile of origin, or adopt
the Courts of "Westminster,
to

;

—
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any other

domicile, provided he does so bond fide and not
with a fraudulent intention. [His Lordship here read from
Story, on Gonfl,ict of Laws, chap. 3, pp. 47-50, and continued :]
Applying these principles to the present case, it appears to

isee.

™* w.

^—

McMasterand
°"'"°

me

indisputable that, from the date of his marriage and
settlement on the frontier, this Colony had been taken up
as the domicile of the first defendant,

and that

it

continued

to be so until the year 1854, when, he says, he "finally left
the Colony, and settled in England." Having established
this first principle, it follows that the defendant's wife,

by law

who

held to follow the domicile of her husband, must
also be held to have been domiciled in the Colony at the
is

date of her marriage, and thus was entitled to claim all
such rights and privileges as belonged to that domicile.

There is no suggestion made as to her origin, and therefore
nothing more need be said than that by her marriage in
community of property in this Colony she left by her
intestate death the moiety of the joint estate to be divided
among her children and this leads me to consider more
fully their relative positions and their claims on the
property now attached by the order of the Court. All the
plaintiffs, as children of McMaster, it is admitted, were born
within this Colony so that their original domicile is here
but as it is also admitted that they all left the Colony with
their parent in 1854, defendants' counsel has ingeniously
argued that they followed their father's domicile, that they
thus lost their domicile of origin, and are now subjected to
the laws of England, by which they would forfeit their
right to this intestate inheritance but that on the contrary
the father has by change of domicile become heir-at-law of
;

;

;

;

Now it is true that as a general
his deceased wife's estate.
proposition minor children are said to follow the domicile
of their father, and that consequently, when their parent
new domicile, they also lose their domicile of
and enter upon that of their parent but this only
applies wherever the interests of these minors are not
but
afiected or prejudiced by such a change of domicile
on the contrary, whenever this change would tend to their
prejudice, and that they might be debarred of their just
enters into a
origin

;

;

rights, these are not to

parent, who might
Vol. V.

be jeopardised by the act of the

by mere

caprice,

^'

whim, or fraudulently.
Q

;
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McMasteTand
others.

at once deprive

5_i_92^

them

of their property

and

rights.

Voet,

seems expressly to apply to this
present case, and clearly lays down the proposition that
such mutation of domicile if favourable to or even without
but that where the
injury to minors may be made
opportunity might be open to defraud them of their rights,
their parents cannot by such a practice deprive them of
The view here taken of the question is also
their rights.
much strengthened by the words of the Proclamation of
July 12, 1822, which seems at once to have informed all
British-born subjects that when they marry in this Colony,
and do not make any special antenuptial contract, they will
be held in law to have subjected their property to be
administered and divided according to the Colonial law,
notwithstanding any attempt they might make to defeat
the effect of the law by any testamentary disposition. It
still remains to be considered whether the action can be
partly maintained in respect of this claim arising upon an
attachment laid on certain shares, which, although found
in the Colony, were part of the moveable property of
McMaster.
Defendants' counsel ingeniously argued that
although the children's right might be maintained if any
immoveable property were found in the Colony, yet all
moveable property must be considered as having departed
with the parent when he left this, and that their rights
therein have been lost.
But Voet has a pertinent authority
94^

97^ 100,

;

that persons claiming their inheritance

may

justly attach

and recover not only upon immoveables but
moveables, in respect of their rights

also

upon

found under the
jurisdiction rei sitae*
We have finally to consider whether
the plaintiffs have lost their right of preference and
hypothec by reason of anything contained in Act 5, of 1861
but on reference to § 3 of that Act it will be found that the
law has very properly fixed a term beyond which that right
of tacit legal hypothec should not exceed a period of five
years after the minors attain their majority that this right
is kept up in favour of such persons, whether they
remain
in or out of the Colony
and the Attorney-General, having
gone over the history of these children, admitted that, with
if

—

;

;

the exception of the eldest,

See Foe*

who

attained his majority in

(5— 1—76).
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1857, no one of

them has forfeited the right of claiming
My judgment therefore is for plaintiffs,

™^ 29!

with costs to be paid out of the proceeds of the shares when

!£!l^'

this tacit hypothec.

reallsecl,

isee.

McMaeter and
Others.

Watermeyee,

—I

this is an
which it was
so deemed to be in the argument at the Bar.
For the
purposes of this case I do not care what is the present
domicile, at all events, of McMaster.
We have never been
informed what his domicile of origin was, whether English,
Irish, or Scotch.
Probably it was one of the three, but for
all the evidence we have he might have been a Frenchman,
and it is curious in a question depending so much on
domicile that the evidence was not more carefully taken on
the subject. This, at all events, is clear, that he came to
this Colony with his father about 1828 that he entered into
business; that he married here in community of property;
that he had children, and that at the time of his wife's
death he considered himself so domiciled in this Colony
that he caused an inventory of his estate to be taken in
order to ascertain what was the portion belonging to his
wife to which his children would be heirs. All this shows
that this man was clearly domiciled here at the time of his
marriage, at his wife's death, and some time after. Whether
he ever changed it there is not evidence in this case.
Then his wife having died and the inventory having been
made, it is clear that he at one time intended to go further
still, and that the papers were in the hands of his attorney
J.,

said

:

do not think

intricate question of domicile to the extent to

;

probably for the purpose
more than by hypothec.
he had remained in the
a tacit hypothec upon his
wife's death.

Now the

of securing the children's rights

But

this

much

is certain,

that

if

Colony there would have been
estate from 1850, the date of his

tacit hypothec, to take it at its least

would be equal to a registered general mortgage of
that date upon the estate of McMaster, in favour of his
Suppose that instead of the hypothec there had
children.

value,

been this registered general mortgage, has anything been
done by McMaster which has relieved him of his obligation
under that ? Would the fact of his changing his domicile,
if he had so changed it, have justified the Eegistrar of
Deeds to have cancelled the registered mortgage ? I do
Q 2

;

Tza,

1866.

June

25.
29.

^!!!l^-

Malterand
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The general

not see that that could have been done.

right on
mortgage would at least
moveables
whatever
on
McMaster's property—a real right
It has been argued
there might have been in the Colony.
on moveables
universal
is
right
that because the real

have given

a real

anywhere, mobilia non habent sequelam, that therefore it
would follow that, although there might be a general
mortgage, a tacit hypothec, upon McMaster while here,
that with the change of his domicile to England, if he had
changed it, all his moveables should be considered with
him at the new domicile, and no general mortgage or tacit
I think if that be
hypothec operative on them there.
examined it will be found not sound. A tacit hypothec
It gives a real right of the same nature
of moveables, although the^^is
pignoris
as the ovdm&ry jus
pignoris is accompanied by possession as a rule, and this
tacit hypothec is destitute of the possession of the move-

gives a real right.

The

ables.

A

principle, however, is the same.

real right

of the same nature is created. As long as the goods which
are subject to the general lien can be reached, it can be

made
and

as effective as the right of pledge with possession,

therefore, although Tnobilia

non habent sequelam,

if I

Colony a general mortgage or a tacit
hypothec, and I can find goods of my debtor who has gone
to China, I will make my mortgage good on those goods
and will he tell me, that because he has gone to China, and
changed his domicile, and his goods have in contemplation
of law gone with him, therefore I cannot exercise my right
of hypothec ?
And to that position Voet refers in the
passage read by my Brother Cloete, where he says that
with regard to moveables as well as immoveables that where
you can take them and seize them there exists the lex
loci rei sitce.
They are fit for the prehension, they have a
position when you have seized them
they are in your
possess

in

this

;

possession.

Now

if

instead of the case being that of the

debtor owing his children money, secured by this hypothec,
was the case of the debtor desirous of paying his children

it

by

securities

which came

to this

Colony for the purpose

of being registered in the various colonies

;

or if these

had been sent from England for the purpose of
being paid to the mortgage company, in addition to other
securities

property assigned to them, then these children, I think.
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could stop the securities on their way to be transferred. In
the present instance it is the converse
the Company seek
to stop the securities being transferred to the children.
I
do not think they can do that but if the securities were
intended to be transferred to themselves, they holding no
:

—

;

mortgage, and being posterior creditors by twelve years in
respect to the children, if the Court had been applied to on
behalf of the children, it would have been obliged to stop
these

before they could reach the Company,
could not after they had reached them.
Under
these circumstances, I have no doubt the plaintiffs are
securities

although

it

It was said likewise that a
hypothec could not be enforced except in case of
sequestration.
Now I do not think that is quite correct.
Ordinarily, of course, it is in the concursus ereditorum
questions of this nature arise; but a man about to pay
preferent debts, plainly preferent to every posterior debt of
the single creditors in competition, is not to be stopped
from paying his preferent debt, which he would be compelled to do at sequestration, by its being said questions of
this kind do not arise except on sequestration. But further,
if not, and if this be a debt due since 1850 by McMaster to
his children, then the question of tacit hypothec ought not
to be raised in this action at all.
Proceedings should have
been taken to place the estate under sequestration but it
is in reality the plaintiffs and not the defendants who raise
the question of tacit hypothec. The plaintiiFs say much
more than they need say. They say in their declaration
that they have a tacit hypothec.
It was quite enough for
them to say that McMaster owed them this money, and
that he was about to pay a portion, and that this had been
stopped by the Company, and then have asserted in the
declaration that they were entitled to what was so stopped
until the Company could show a better claim to it.
It is
the Mortgage Company in reality that raises the question of
hypothec, although the plaintiffs had stated it in their full
With reference to the construction of Act 5
declaration.
of 1861, 1 quite agree with my Brother Cloete that the five
years must be taken to signify, that whereas three years is

entitled to the relief they seek.

tacit

;

the period of claim inter presentes, five years is the period
inter absentes ; and I do not see the necessity for any child

claiming to appear within the Colony.

I do not think that

isee.
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was intended by the Act. I think with this view it was
admitted at the Bar that the three others and the two
minors would be entitled, but not the eldest son.

lis.

Judgment for plaintiff with costs against McMaster, and
not obtainable from him to be paid out of the fund.

Others

if

[Plaiutitf'8 Attorney, E.

Hull.

-]

Defendant McMaster's Attorneys, Hofmetr, Thedgold, & Watermeyek.
Defendant Company's Attorneys, Redeltnghuys & Wessels.
J
I

NiCHOLLS AND PEARSON, TRUSTEES IN THE ESTATE OF
M.E.

Kemp

vs.

Paterson,

Ord.

In

§

1843,

6,

Kemp &

§ 56.

56, of Ord. 6, of 1843, the

Co.

and Others.

Insolvency.

words "the trustees shall pursue
part of the creditors " mean

the directions of the greater

the direction of the majority in value.
1866.
Sept. 25

Kemp's Trustees
ijs.'paterson,

Kemp &

Application on behalf of two of the trustees in the
insolvent estate of M. E.
certain

creditors in the

Co.

Kemp,
estate,'

calling

to

on respondents,

show cause why

creditors to vote

the

m respect to the right of
.

ruling or the Resident Magistrate

i

,

p

by value and not by number, should not

be declared erroneous, and

why

the proceedings of the

meeting convened to determine whether or not
proceedings should be taken to question the proofs of debt
of respondents should not be amended.
It appeared that two of the trustees had convened a
special meeting of creditors, at which they presented a
report recommending that an action should be commenced
to test the validity of the claims of respondents upon the
estate.
The third trustee did not concur in the recommenspecial

dations of his co-trustees or sign the report.
thirty-eight creditors,

At the meeting,

whose claims amounted

to £19,000,
voted in favour of proceedings being taken; five creditors,
including respondents, with claims amounting to £67,000,
voted against the proposition. The Magistrate ruled that

he was bound by the decision of the majority in value.
Griffiths, A.G., for

of Ord.

6,

1843,

§ 56,

applicants contended that the meaning

"the trustee shall pursue the directions
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of the greater part of the creditors attending such meeting "

was that the

trustee should pursue the directions of the

greater part of the creditors in number.

The

Porter, for respondents.
creditors in value.
costs.

The

real question at issue is one of

back them, the costs of the

action,

whatever

would

its issue,

In other words, respondents, whose
claims if sustained would swallow up the whole of the
assets, would have to furnish powder and shot to fight themestate.

selves.

The Court (Hodges,

and Cloete, J.) upheld the
and directed that applicants
should be at liberty to bring any action they might think
fit,
either in their own names, or in the names of the
three trustees, the question whether the costs should come
C.J.,

decision of the Magistrate;

out of the estate to be reserved.
PApplicants' Attorneys, Fairbridge & Hull.
"|
LRespondents' Attorneys, J. & H. Reid & Nephew. J

Silbebbauer

vs.

Van Breda and The Cape Town
Municipality.

Water-rights. — Mill Owner. — Regulations
— Construction of Grant. —
—
Servitude.

of the

Governor.

Prescription.

— Lovjer

proprietors.

Plaintiff S. owned a watermill which

Governor and Council
to this

grant

the mill

Under

to his

had

had

been granted hy the

predecessors in

leen in existence,

title

:

prior

and had

been

grant the water flowing past the mill
was not to he used for any other purpose and was to he
allowed to flow in its usual course. Defendant owned the
land above the mill : the water used for the mill rose upon
worked.

Ms

the

was prior to the grant of
had su,ed defendant for
diversion of the water which was one of the sources of the
supply of the mill, and had obtained judgment declaring
that the mill was entitled to a certain quantity of water
from that spring: the benefit of this judgment had been
grouTid, the grant of which

the mill.

S.'s predecessor

in

title

—

'

vs. Paterson,

creditors referred to are

If applicants could have obtained a resolution to

come out of the

isss.

zaz
S. now sued defendant foo' damages in
diminution
of his water supply, loth from
of the

ceded

S.

to

respect

and from streams L. and V., the other
supply, and for a declaration of rights,
defendant having entered into an arrangement with the
spring

this

sources

of his

Municipal Commissioners (joined as co-defendants) as to the
Prior to the grant of the mill, Wateruse of this water.

from time to time been passed by the
Governor and Council whereby the water in question was
appropriated amongst the proprietors along the whole of

Begulations had

the course of the stream,

and in

the

grant

to B.,

defend-

of portion of his property, it was
stipulated that all the rights previously imposed for the
By these Begulapublic welfare should remain in force.
water, including
the
restricted
in
his
use
tions B. was
of
ant' s predecessor in

title,

and V. to certain hours of the day.
and prior to the grant of the mill, B,
presented a memorial to the Governor and Council praying
that the existing Begulations should be relaxed, and in
that of streams L.
Thereafter,

return for their alteration in certain particulars, he agreed

flow down on certain days except
Besolution was
for his oivn use.
thereafter passed by the Governor and Council granting
to

allow

the water to

when he required

A

it

and agreeing to
now contended that the

his request

the terms proposed.

ants

effect

Defend-

of this ResohUion was

to

repeal all former Begulations.

The Court

held that S. was entitled

to damages for diversion
an order that defendant should allow the
water of streams L. cmd V. to flow down according to the

of water,

and

to

Begulations as modified by the
accepted by the Governor

Semble,
flows

the

and

offer

of B. in his petition

Council.

owner of land upon which water

down in a

rises

and

defined. stream cannot claim the right to

deal with the whole of that water as he pleases.

le!

Action by the owner of a mill situated in Cape Town
against the owners of lands situate above the mill in which,

Sept."!

or over which, part of the water that supplied the mill arose

"Zl}^'

and flowed, for damages for diversion and subtraction of

1866.
?,

Silberbauer vs.

Van Breda and
Munfdpauty."

v

SUCh Water.
J-'hc

plaintiff claimed

under grants and certain Regulations
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and Ordinances made by the Governor and Council of the
Colony of the Cape of Good Hope, as well as upon a right

lew.
!,

'

le!

by prescription.
"i
"—
Plaintiff was the proprietor of a corn mill, driven by
water-power, known as the Government mill, and situated in vs^nsS^id
Table Valley, Cape Town the first-named defendant, was Munidpaiit™
of servitude

s'e'pt

'

;

the owner of an estate called Orangezight, situated higher
up Table Valley than plaintiff's mill, and reaching up to
the slope of Table Mountain above and not far from the

which estate was granted at diflPerent dates to the
ancestors or predecessors in title of the defendant by the

mill,

Governor and Council of the Cape of Good Hope. Portions
of the land were granted on December 1st, 1709, December
11th, 1744, and January 12th, 1751, and in the year 1769
there

was a grant

of a further portion to defendant's ancestor

On October 17th, 1805, the mill in
question was granted by the Governor and Council of the
Colony, upon certain conditions, and for a certain price set
forth in the deed of grant, to one Johannes Jacobus Smuts,
Michiel

Van

Breda.

and on April 30th, 1865,

plaintiff purchased the mill, together with Smut's right, title, and interest, by virtue of
the grant, and he took possession on May 1st, 1865. By
the conditions of the grant, Smuts was bound not to use
the water flowing to the mill for any other purpose except
for driving; the mill, after which he was to allow it to
flow in the course in which it had always flowed. At the
time of this grant, and for a long time before, the mill was
worked by, and, as it was alleged, was entitled to, a supply

of water from various streams which flowed to the mill in the

—The main stream upon

following manner

:

was situated was

called the Platteklip stream,

which the mill
and received
the waters of several other streams, which formed a junction
with it before it reached the miU in question. The most
important of these streams were (or were formerly) three in
number, known respectively as the Lemmetjes stream, the
Verlatenbosch stream, and a stream flowing from a spring
called the Vineyard spring.
It appeared that in February, 1859, Messrs. Prince & Co.,
the then proprietors of the mill, brought an action against
the present defendant Breda, and the Commissioners of
the Municipality by intervention as co-defendants, for
diversion of the water flowing from the Vineyard spring.

—
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V.

°—^'

Vm Breda and
^MunwpaTity."

The Supreme Court gave judgment for the plaintiflfs
and ordered defendants to supply the mill with 30,000
gallons of water daily, to be conveyed by a pipe, at the
expense of defendants, from a reservoir on the lands, called
Orangezight to & point from which it might flow down as
before to the mill.
The benefit of this judgment and

was

decree

transferred to

plaintiff at

the time of his

purchase of the mill. This quantity of 30,000 gallons was
for a time duly supplied to the mill
but after the mill
;

became the property of

plaintiff the

supply was suffered to

fall off.

The

now

plaintiff

claimed damages in respect to such

diminution.

But

his

principal claim in the action related to the

known

streams

as the Lemmetjes and Verlatenhosch, which
was alleged the defendant D. G. van Breda had, in
pursuance of a certain arrangement entered into by him
it

with

the other defendants, the Commissioners of the
Municipality of Cape Town, turned away from the plaintiff's
mill.

The history of the Regulations with respect to the use of
the waters of the PlatteJdip and of the grant of land was as
follows
:

On March 22nd, 1763, the Governor and Council of the
Colony passed Eesolutiona with reference to the water
coming down from Table Mountain and the use of the same
by the proprietors of certain gardens lying along its course,
whereby the use of the water was appropriated amongst the
proprietors as therein mentioned.

These regulations applied, amongst others, to the
Lemmetjes and Verlatenhosch streams, which arose in or
flowed through the land, which was the property of the

Government of the Colony.
On August 22nd, 1769, the last mentioned land was
granted by Government to the defendant's ancestor,
Michiel van Breda, subject, as expressed in the terms of the
grant, " to all such impositions and rights {impositien en
geregtigheden) as are already or hereafter may be imposed
by the Honourable Company on lands of that kind for the

public welfare."
Council,

after

On March

1st,

reading a report

1774, the Governor and

on the best means of
supplying the Government mill with water, passed further
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Regulations, whereby, amongst other things, it was ordered
that Michiel van Breda should in the use of the water,
arising upon or flowing through or over the land granted in
1769 be restricted to three hours in the morning and evening,

im.
'^f'

11'.

sept":
^'"'" ^^'

from four to seven o'clock, and should at other times let the vin^wdfand
water run alongside his garden and downwards to the mill, '^M^kipBoit™
and similar restrictions as to time were imposed upon all
other persons entitled to use the said water on its course to
the mill.

Further Regulations were made on April 3rd, 1787, altering
the times

when

Michiel van Breda and the other persons

were to use the same, power
being given to use the water from 4 A.M. to noon, instead of
in the mornings and evenings as formerly.
On November
20fch, 1787, Pieter van Breda, son and successor of Michiel
and ancestor of defendant Van Breda, presented a memorial
to the Governor and Council on the subject of these last
mentioned Regulations. He complained that his property
entitled to the use of the water

was injuriously affected by the said Regulations, and, relying
on the public services and position of his father, he requested
to be released from a strictcompliance with these Regulations,

and offered in return to allow the water to flow without
obstruction freely through his garden to the main ditch to the
mill, not only from the Saturday afternoon till the Sunday
afternoon for refreshing the canals of Cape Town, but also to
allow the same during every night that it may be disposed
of for general use, except when he should be compelled in
particular cases, in order to avoid considerable

loss, to

make

use thereof for himself. All water flowing from the land
must necessarily pass the mill on its way to the canals.
Accordingly, on the same day (Nov. 20th, 1787), a resolution

was passed granting his request and accepting his offer,
trusting that, considering the inconvenience that might
otherwise arise in the dry season from the absence of water,
The water
he would carefully comply with his offer.
referred to in the Regulations and Resolutions and in the
memorial of Pieter van Breda included the water of the
streams Lemmetjes and Verlatenbosch.
The declaration stated that some of the streams in
question took their rise on the land of defendant Van Breda,
and that others, though not originally rising upon such
lands, flowed

and ran over the same.

It further set forth the
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Regulations of March, 1774, April, 1787, and November, 1787,
and alleged that the effect of these Regulations was to bind

the owners of defendant's (Van Breda's) lands, after making
a certain prescribed use of the water to allow the remainder
Silberbauer vs.
^
j_i
n
Van Breda and to run down to the mill.
It further
It also claimed a servitude by prescription.
^MunMpaut™
claimed a supply of 30,000 gallons of water daily from the
Vineyard spring under the judgment of the Court in the
sept.^8;

'^-li*'

•

j_

,

case of Prince, Collison

& Go.

The declaration went on

Van

vs.

Breda.

Van Breda had

to state that

entered into an arrangement with the Commissioners of the
Municipality whereunder, by pipes and other contrivances,

they had diverted from the bed of the FlatteJdip a large
portion of the water which had run from the various springs
and streams to the mill and in particular that the water of
the Lemmetjes spring had since May 1st, 1865, been altogether
;

turned away from the bed of the Platteldip and the
It further stated that since

May

1st,

mill.

1865, the defendants

had wrongfully kept back from plaintifi's mill the 30,000
gallons of water which, by the previous judgment, they were
ordered to allow to pass daily to the mill.
It was further contended that defendant

Van Breda had
had no right to sell the water in question.
The prayer was for damages and for a perpetual interdict
restraining defendants from diverting the water, and for an
order compelling them to restore the several streams to their
former channels.

The plea was

general.

Cole, for plaintiff,

contended that the Regulations created a

servitude on the water and that Breda could only use water
for his

own

garden.

Griffiths, A.G., for

He had

no power to

defendants

:

—The

sell.

original grant

and

subsequent transfers of the mill and the titles of Van Breda
contain no mention of any servitude upon Van Breda's
property in respect of water for the mill no allusion to
water except a prohibition of the purchaser of the mill from

—

damming up the

water.

The offer

of

Van Breda in 1787 was

voluntary and revocable at his pleasure. The water arose
on his land and could be used by him as he thought fit.
Postea (Sept.

8).

The Court gave judgment.
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Hodges, O.J., dissented from the judgment of the
majority of the Court. His Lordship traced back the
history of the water rights in question to the time of the
original grant of land on the side of Table Mountain to an
ancestor of the defendant Van Breda, glancing at the

Water Regulations made from time to time until
1784, when a petition was presented by Pieter Van Breda,
various

the then possessor of the land, to the Governor and Court
Policy, complaining of certain restrictions recently
placed upon the water rights, asserting that formerly he

of

had had the

free

and unrestricted use of the water, and

praying therefore that the restrictions complained of might
be moved.
[His Lordship then continued :] The result of
that petition was that the restrictions were removed, and
that the petitioner was left to the free and unrestricted use
of the water from the

springs arising upon his land, or

issuing from the mountain and flowing down upon his land.
After that there is nothing to show that the right to the

use of the water has been fettered in any way. In my
opinion the judgment of the Court ought so far to be for

the defendants.

Cloete,

J.,

said

:

— I very much regret that after a

full

con-

more particularly the Regulations referring to the springs flowing from
Table Mountain, I am not able to concur with the Chief
Justice, and therefore it will be my duty to go more fully
into the question of water and other rights, as I think it
possible that the Chief Justice has arrived at his consideration of the case,

and

after looking over

is not so conversant with such matters
being an old resident in the Colony, may fairly claim
to be.
It is a rule laid down by Pothier that when the
language of a contract is ambiguous, it is not to be interpreted merely by the ipsissima verba, but by its general

clusions because he

as

I,

it; and
an ambiguity in the present instance is quite
clear from the fact that the Chief Justice and myself have

meaning

as

that there

shown by circumstances bearing upon

is

Pothier lays it down
to opposite conclusions upon it.
applying
that principle to
and
Obligations,
his
94
of
§
the words which lead to the difiiculty on the Bench on that
point, let us see what eff'ect it will have upon the history of
the case. It is quite clear that when the grant was made in

come
in

isee.
!,

'

w.

sept. s.

°^

'

van^Brcdran<i

Munrmpauty."
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1769, the Government did not intend to give away the land
beyond their own power of legislation in 1774 they framed
Regulations, one of which ordered that on one day of the
week, during the dry season, the water should not be
detained for the gardens, but should be left to flow down to
the mill, and thence to run down to the town canals for the
]jurpose of cleansing them and the water running down
from Table Mountain on to the lands of Van Breda was not
to be diverted from its channel, excepl to be carried across
the garden, and then to be brought back to the opposite
;

;

corner so as to flow to the mill.

From

this it is clear that

Governor and Council legislated for that water, of
which Van Breda was to have the use only from four o'clock
to seven, in the morning and evening. In 1787, the subject
was again referred to Commissioners, who reported in favour
of extending the use of the water to Van Breda from four
in the morning till twelve at noon; Van Breda being
obliged to let the water flow during the dry season, the
same as before and there was a Resolution of the Court
of Policy directing that that recommendation should be
It is therefore clear to me that from
carried into effect.
1774 to 1787, Van Breda was under those Regulations and
that though in 1787 he obtained an extension of time, he still
remained liable to all the penalties and regulations and it
strikes me that, whatever may have been the rights before
then, the Court has to consider what Mr. Van Breda is
entitled to, as coming down from that time.
The petition
which has been referred to by the Chief Justice contained
an assertion upon the part of the petitioner, who stated his
own case; but certainly the Court is not bound by his
assertion that he had previously had the free and unrestricted use of the water and I do not read the reply of
the Governor as being a relief from all servitudes on the
land and water, but only as releasing him from regulations
and obligations made in the course of that same year with
regard to the use of the water. It is clear to me that from
1774 the Governor and the Court of Policy made the water
dependent upon their Regulations and that from time to
time Pieter Van Breda was subject to certain regulations,
and that all the last regulation did was to relieve him from

the

;

;

;

;

;

those regulations; but leaving them free to legislate for
that water, as they did for other waters, quite irrespective

;
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where they came from. That that was the view that the
Government held is particularly clear from the fact that in
1805, when the mill was sold, it was a condition of the sale

of

isee.

^
Nov.

that neither the purchaser nor subsequent possessors should

dam up

the water, alter its course, or lead it out of the
channel where it had always flowed. It will not, I think,
be disputed for a moment that the Government sold it as a
Government mill, fully entitled to carry with it the essence
of a mill, which is the right of the water flowing to it and
thence arises the question what was that right ? This

van

;

me to the declaration which asks that plaintiff" may
be declared entitled to a certain portion of all the water
flowing from the Flatteklip, Lemmetjes, Verlatenhosch, Vineyard, and other streams. With regard to the Flatteklip we
happen to know that it has been judicially before us in
a case decided by this Court {Hofmeyr vs. Prince, decided
Feb. 16, 1849), when the mill was declared to be entitled to
a portion of the water of that stream. In 1858, the Court
also affirmed the right of that mill to a portion of the
Vineyard stream and if the principle be true that a person
may make what use he pleases of water rising on his own
land, that may be considered in favour of defendant Van
Breda, because the water clearly rises on his freehold land
nevertheless the Court has decided that the mill is entitled
to 30,000 gallons daily from that stream, and we have therefore now only to decide with regard to the Lemmetjes and
Verlatenhosch streams. These streams descend from Table
Mountain and flow down to these lands but the Regulations
brings

;

;

which clearly asserted the right of the
mill to water flowing and coming down from Table Mountain could not apply to the Flatteklip or Vineyard streams,
which rise on the lands, and could have no application
except to the Lemmetjes and Verlatenhosch streams. Therefore, under all the circumstances, and from what I happen
to know, and from an examination into the history of the
of the Legislature

who has purchased the mill,
water which he wants. On the

case, I hold that the plaintiff,

fairly entitled to the

other hand, I should be sorry if, in the decision of this case,
should be supposed that plaintiff is entitled to have the free
use of the full quantity of water which defendant Van Breda,

it

by

his industry,

regulate the

may

bring together, and

it is

amount which must be given

important to
to the

16.

Breda'ami

^Munfdpaiit™

—

is

le-

s'e'pt. ».

mill.
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That amount ought to be
dry season

sufficient

to

work

the mill

wish to throw out for
the consideration of the parties, that with the 30,000 gallons
^^ diem to which the mill is entitled from the Vineyard
Spring, 20,000 or 25,000 gallons additional from the other
streams would certainly be sufficient to work the mill
beneficially, leaving defendant Van Breda his right of
making any beneficial arrangement he chooses with the
surplus water. With regard to the damages, my conclusion
is that, under all the circumstances, the plaintiff has not
made out so large a claim as he has put on the record, and
I am of opinion that the moderate amount of £50 will be
and that 20,000 or 25,000
sufficient to cover his loss
gallons of water daily from the Lemmetjes and Verlatenbosch
streams will be sufficient. If the parties can agree upon it,
the Court will make an order to that effect; if not, we can
refer it back to see what portion of the water should be
allowed, so as to enable the beneficial working of the mill.
beneficially in the

;

and

I

;

—

I fully agree with my Brother
Cloete, that the Regulations which have been referred to
are binding on the present holders of the streams and that
the defendants Van Breda and the Commissioners of the
Municipality have contravened those Regulations. The real
question is whether, in consequence of the petition of Pieter
Van Breda in 1787, he was so released from the obligation to
conform to those Regulations as to entitle his successors to
withdraw from what was offered by Pieter Van Breda in 1787.
In his petition he stated that he would not forget his obligations to his fellow citizens and the Governor and Council
in their reply stated that they removed the restrictions,
relying upon the good faith of that undertaking. It is
quite plain that the waters mentioned and referred to, both
in the Regulations of 1774 and those of 1787, were the
waters issuing from Table Mountain and running to the
town through the freehold granted to Van Breda in 1769,
and the water mentioned in this case. Now it is impossible
to dispute the law that in general a man may do whatever
he pleases with water rising on his own property but
although it is clear even that an upper proprietor can not
in general be compelled to let water rising on his land flow
down to a lower proprietor, that, indeed, will not prevent

Watermeyer,

J.,

said

:

;

;

;

—
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upon

The Court has had some evidence as
came down, and, altogether, it could
hardly have been more unsatisfactory. But it seems to me

legislation

it.

isee

to the water -which

clear,

from the deed

itself,

that the water used to flow

down

!,

'

le.'

s4'pt.

^

-—

s'.
'

and we should have to be very little acquainted van Breda and
with the way in which the Government of that day asserted MunMpaHty."^
its rights, if we supposed that it did not take care that the
water came down both to the mill and the town. We have
been told that, although there was a very good supply at
one time, the water at other times would not come down,
except under exceptional circumstances. But experiments
have been made, the water was allowed to come down, and
it did come down.
It increased on the very first day, and
it went on increasing until a very large quantity came
down to the point of junction to which the Court had been
told it could not possibly come down; and that fact has
made a painful impression upon me. The mill has been
deprived of water which it ought to have had but it is
Certainly, when measured, the
difficult to say how much.
water which led to it was 100,000 gallons daily it had
been 172,000 or 200,000, but probably it would not be more
than 80,000 or 90,000 on an average. I do not think that
at the point of junction at the Platteklip, anything like that
quantity could have come down but as far as the evidence
enables me to judge, it is very difficult to decide and I

to the mill

;

;

;

;

;

would say that at the point of

junction, 20,000 gallons is

the outside that can be expected to come down from the
Lemmetjes stream. With regard to damages, I agree with
my Brother Cloete, that £50 will be sufficient.
Posted (Nov. 15\
ditional order

The

Coxtrt

made the

following ad-

:

That defendant Van Breda should thenceforth allow thb
water mentioned in the Kegulations of April, 1787, and
known as the Lemmetjes and Verlatenbosch streams to flow
obstruction through the ancient course to the
Platteklip stream during every night from sunset to sunrise,
and from 6 P.M. on every Saturday to 6 P.M. on the following

down without

Sunday, according to the true intent and meaning of the
Regulations of April, 1787, modified by the offer of Pieter
Van Breda in the petition of November, 1787, and the
acceptance of such offer by the Council.
Vol. V.

R
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Against this judgment, the defendant Tan Breda appealed
Privy Council.
The Commissioners of the Municipality did not join in

1866.
!,

le!

to the

Sept.":

—

Nov.

15.

vinTedrani

.

1

1

the appeal.

The appeal was heard on the llfch and 13th of December,
Lord Chelmsford, Sir James W. Colville,
and Sir Joseph Napier.

'MunMpaiitr 1869, before

Pofifed (Dec. 18, 1869).

Sir James
Court) said
covered more,
to the order
been raised as
:

The Court gave judgment.

Colville (delivering the judgment

—The present

appeal, if in terms

it

of

the

originally

argument at the Bar, been limited
November, 1866. No question has here
the propriety of the order of September 8th,

has, in the

of
to

1866, which relates exclusively to the stream flowing from

the Vineyard.
It is obvious that the order of

November

1-5,

1866, which

now

the sole subject of appeal, is based upon two assumptions: Firstl}', that the Regulations of the Governor and
Council in the matter of this water have the force of law in
is

the Colony

;

and secondly, that upon the true construction

of the particular Regulations referred

to,

the appellant

is

under an obligation, enforceable at the suit of any person
aggrieved by the non-performance of it, to allow the water
in question to flow in the manner prescribed by the order.
The first of these propositions has hardly been contested.
Under the Dutch Government, the Governor and Council
were the sole legislative power in the Colony, and their
Ordinances still form part of the lex scripta of the Colony'.
[His Lordship then cited at length the Regulations of
March, 1774, and April, 1787, and the Memorial of P. Van
Breda, dated November 20th, 1787, and the Ordinance
of November, 1787, passed in consequence of the said
Memorial, and continued :]

The question upon this part of the case is whether, as
respondent contends, this last document (Ord. of Nov. 1787)
was in the nature of a law imposing upon Van Breda and
his successors the legal obligation to allow the water to flow
in the

manner stated

in his offer or whether, as appellant
simply relieved him from the obligation to
obey the Regulations of April, 1787, leaving him free t&
comply with his offer or not, a.s he might see fit.

contends,

it

;
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We have come to the conclasion that the former is the
true and reasonable construction of the document under
consideration.
Nothing can be more informal than the
mode

in which, as the other Regulations show, the

Governor

and Council exercised their legislative power. We must
look to the substance of the transaction.
Here was a man
subject to a written law, who came for^vard to complain of
its

provisions

by

petition to the Legislature

;

and offering

means whereby he may be
released " from those provisions.
The Legislature accepts
his offer, and resolves to release him from the obligation to
obey the Regulation of which he complains, " trusting that
he will comply with his offer." Now, the Legislature could
only ipodify an existing law by passing a new law, and,,

to do certain things "as the

whatever may be the true conmust bj treated as an Ordinance

therefore, the document,

struction of its terms,

having the force of law. And the reasonable construction
of it seems to us to be that it substitutes for the obligations
which the former law had impose 1 upon Van Breda for the
the obligation tj do that for the
benefit of the public
benefit of the public which was expressed in his offer.
It
may be that if he failed to perform this obligation, he
would not incur the penalties which were imposed on those
who disobeyed the general Regulations bat the obligatioru
was nevertheless one which any person aggrieved by its
non-performance could sue to enforce. We are fortified in
this construction by the final clause, wherein it is resolved
to place an extract of the proceedings "in the hands of the
Commissioners of the Court of Justice, in order to guide in
the observance of the arrangement about the aforesaid

—

:

water."

This being our view, we deem it unnecessary to consider
the various other questions raised in the argument. If the
last Regulation had not incorporated, so to speak, the
offer, and thereby defined the legal obligations, of Van

—

had merely released him from the obligations
of the first Regulations of 1787, and left him to his rights
over the water under the general law, it could hardly be
contended that it conferred upon him affirmatively the
BreJa

if it

right to divert the water for purposes other than that of
irrigation, or to sell it in violation of the rights which the

ower riparian proprietors might have under the general
H 2

isee.
'„

'

I'a'

—

sept. »!
'

''

van Bmia ans
MuDrcipaiity.'
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"„

'

16.

Kept.
'

s'.

"^

'

Van BreSrand
Munidpaiity."

law.

The question would then

are

And

?

arise

what the

latter rights

this is a question for the satisfactory decision

whereof the record, as sent home, does not afford the
requisite materials.

The consequence
as to

affirm the

of our construction of the Regulations

November 15th, 1866, with a
the insertion of the words " during

decree of

slight modification, viz.

:

the dry season " between the words " henceforth " and
" allow."
The addition of these words will make the order
literal^ comply with the terms of

Van

Breda's offer in

November, 1787. This slight variation in the terms of the
decree, which is probably not inconsistent with the intention
of the Court below, ought not to relieve the appellant from
paying the costs of this appeal.
Appeal dismissed with

costs.

rPlaintifT s (Respondent'8) Attorneys, BERRANGfi & De Villiers,"]
l_DefendantB' (Appellants'), Attorneys, Fairbridge & Arderne. J

London and South Afeican Bank

vs.

Trustees of

Gates.
Bond.

—

Cession.

—

Insolvency.

—Pref

event

Claim.

—Promissory

Notes.

C, having had certain dealings with K., passed a bond for
£2000 ill K.'s favour to secure past advances and further
G.

credit.

and K. suhsequently halanced
wasfoimd to he due from G.

when
In this
account three notes of G. for £747 10s. still running were
included as cash.
K. ceded his bond to P. K. & Co.,
who gave G. notice of the cession, and called on him to
pay the £905 5s. 2d. P. K. & Co. then ceded the hand
to the applicants.
The notes lucre referred to in the bond.
K. discounted the notes with applicants. G. and also K.

£905

5s.

2d.

became insolvent
preferently

Dof 23.

£905

5s. 2d.

on

:

accoimts,
to

K.

Held, that the ajypliccmts could prove
estate for
the two amounts
of

G.'s

and £747

10s.

18o7.

Jan. 12.
T-onUuii

and

Suutb African
l^ank
nk vs.
i'5. Gates'
Gates
Trustees.

Application to have a claim of £1664 3s. 8d. ranked as
preferent claim on the insolvent estate of one Gates '
This
„^„
i
amount
WES made
up otc two notes and certain taxed costs.
j.

,

,

'

24a

One Kemp

supplied Gates with goods, and Gates passed a
for £2000 in favour of Kemp in security

mortgage bond

for liabilities already incurred

and

on
account.
Kemp became involved in difficulties, and
balanced accounts with Gates, when it appeared that a
balance was due to Kemp of £905 os. 2d.
but in the
accounts rendered three promissory notes of Gates, still
running, amounting to £747 10s., were included as cash.
Kemp ceded the bond to Paterson, Kemp & Co., who
gave notice to Gates of the cession, and called on him to
pay the balance due of £905. Paterson, Kemp & Co.
subsequently ceded the bond to applicants. Kemp discounted one of the three notes above referred to, with the
applicant Bank. Gates surrendered his estate, and also
Kemp.
The Bank attempted to prove preferently on
Gates' estate for the two amounts of £905 5s. 8d. and
£747 10s. These bills were referred to in the bond. The
Miller,
magistrate refused to rank the proof as preferent.
the Bank manager, made af&davit that before the discount
of the note, Kemp informed him that Gates was a customer
of his and in his hands, and that he held a deed of hypoKemp deposed that he disthecation securing the notes.
counted the notes with the Bank on security of his own
credit, without describing the deed of hypothecation held
He admitted that he informed the
by him over Gates.
Bank that Gates was in his hands, and that he held security
for further credit,

;

for his liability.

—Had

some other
only have
would
person discounted the notes, the Bank
bond,
but the
the
had the right to claim the £905 on
in
the
security
holder of the notes would have had no right
an
had
Kemp
Co.
Paterson,
&
granted by the bond.
to
this
they
ceded
bond,
and
the
interest of £905 only in
the
bills
right
charge
to
has
no
the
Bank
the Bank, and
they hold, and which they have received from another
Griffiths,

A.G.,

for Gates'

Trustees:

party on this particular security.
The bond was also security for
Porter, for the Bank
the bond was the only party
of
holder
and
the
the bills,
Kemp & Co. held the
Paterson,
Had
on
it.
who could sue
secured by it,
amount
the
whole
for
could
sue
bond, they
:

and

after

—

deducting the £905 due to them, they would

isse.

Dec. 28.

im-.

"—
south

AWcan
'^^

"Trustees.
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^Twf:
jan^2.

s^ih M?tol
*''"rru8.e''ef '

become trustees of the balance of £747 for Kemp, or the
The registration
holders of the notes secured by the bond.
^^ ^^^ ^^^^ ^^^ sufficient notice to all that it was also
In the very account rendered,
showing the balance of £905 due from Gates, these identical notes were mentioned, which had been credited as
Had these notes not
cash, but which had not been paid.
been mentioned, the balance would have been so much
Kemp
more by the £747 10s. to which they amounted.
could be compelled to prove for the full amount of the
bond, and on receiving the proceeds his trustees would be
trustees for the Bank who held the bills, and to whom the
balance was due. Gates' estate cannot deny liability to the
full extent on the bond.
Even in the case of other parties
claiming on notes secured by the bond, and the Bank,
though holding the bond, having only a claim for part of
the amount secured by it, the other claimants would be
security for the notes.

entitled to a pro rata distribution in the amount realised
through the security of the bond, supposing it did not
realise sufficient to

pay

all

claimants in

full.

The only person who could have
claimed in full on the bond was Kemp, supposing he had
paid the notes.
He did not do so, and ceded the bond for
all the interest he had in it, thus releasing any liability on
the security to the amount of the notes.
Griffiths, in

Cur. adv.

reply.

vult.

Postea (Jan. 12, 1867).

The Court (Hodges,
that the

Bank was

C.J.,

and Bell,

entitled to prove for

preferent.
[Applicants' Attorney, E. Hull.]

J.)

gave judgment

£1652

15.3.

2d. as

u

:
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SCHEIBE
Land.
L. sold

and

—

Sale.

V8.

— Warranty of

transferred a

transferred

it

HeROLDT AND LODW.

to

error.

—Damayc-^.

of ground to H., who sold and
Portion of the land sold and

'piece

S.

transferred did not belong

made in

Title.

to

L.

and

8. proceeded to build

the

upon

transfer
this

was

portion

of the land, hut was luarned hy the neighbouring prothat he ivas trespassing hy building upon his

prietor

H. encouraged

ground,

and

did so

8.

to

proceed with the buikling,

no notice of the protest of the neighhouri7ig
proprietor was given to L.
This neighbour sued S. for
S.

;

damages ; H. and L. were made co-defendants by order of
Court ; the plaintiff was awarded nominal damages, and
S. and IT. were ordered to pay his costs in equal shares.
S.
now sued H. to recover the costs he had been put to in the
action, and for damages by reason of the loss of the land
L. wcos made co-defendant hy order of Court.
Held,
that IT. was liable to S. for the damage he had sustained
by the loss of the land ; that H. and L. were jointly
liable
suit,

for

the costs incurred by S. in defending the former

and for

the costs of S. in this suit.

Action for damages for breach of warranty.
Louw sold and transferred certain land to Heroldt, who
in turn sold and transferred it to Scheibe.
Scheibe commenced building on the land and erected a stable on a
portion of it. One Spolander, a neighbouring proprietor,
claimed that the strip on which the stable stood was within

and sued Scheibe for damages for trespass.
After Heroldt and Louw had been made co-defendants by
order of the Court, judgment was given for Spolander for
nominal damages and Scheibe and Heroldt were ordered to
pay the costs of Spolander in equal moieties.
Scheibe now sued Heroldt for £100 damages for the loss
of the land and stable, ^38 19s. lid. the half of Spolander's
his boundaries,

taxed costs which he had paid by order of the Court, and

£116

18s.

2d. his

own

costs

in the

same

action.

The

declaration stated that Heroldt had persuaded Scheibe to

continue the building of the stable after the first remonstrances of Spolander, and had promised to hold him

Feb'

Mar^z.
J°'»^JSf"\
Heroldt and
i.i^aw.

;
;
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Mar.' 12!

Scheibe vs.

"ouw"''

had

and

harmless,

also

persuaded

Scheibe

to

resist

Spolander's claim.

Heroldt pleaded first, the general issue secondly, that
he bought the land from Louw and sold to Scheibe
believing that he had a legal right to the whole and, while
admitting that he encouraged Scheibe to resist Spolander's
claim, denied that he promised to hold him harmless
further that he [^gave a written notice to Louw that he
would hold him, as the original vendor liable for any loss
thirdly, he pleaded that Louw knew at the time he made
the transfer that he had no valid title to the land and as
a further plea, in answer to the claim for damages, alleged
that Louw had ofiered Heroldt £25, which Heroldt had
;

:

;

;

offered to plaintiff.

The Court ordered that Louw should intervene as a
co-defendant, and he pleaded the general issue.
Porter, for the plaintiif.

Be

Villiers, for defendant, Heroldt.

Buchanan,

for defendant,

Louw.

Cur. adv. vult.
Posted,

(March

12th).

Hodges,

C.J., delivering judgment, after stating the
continued
The case has been fully argued before
us, and the authorities on the subject of eviction and its
consequence have been referred to. It is not denied on
facts,

:

—

behalf of the defendants, Heroldt and Louw, that, as a
general rule, the person who makes transfer of real property
is

required to warrant the vendees in the quiet possession

and it is also admitted that a vendee
innocently sold land not belonging to him has a

of the thing sold

who had

;

remedy over and against the person who originally sold to
him and it is contended on behalf of Heroldt that Louw,
the original vendor, must be held responsible to pay him
all the damages, costs and expenses to which he may be
subjected by reason of the original error in the transfer
made by Louw to him. There are, however, some facts
proved which it is necessary to mention. The portion ot
;

249
land in dispute was of very little intrinsic worth. It was
adjacent to a ravine, which was supposed to be the boundary
between the land of Spolander and the land sold by Louw.
But after Heroldt had transferred the property to Scheibe,
the latter, assisted by Heroldt, began to build some houses
in the neighbourhood of the ravine,

whereupon Spolander
remonstrated and insisted tbat a certain part of the land
belonged to him and not to Scheibe. Heroldt, who had
promised to lend money to Scheibe on the security of the
buildings, encou-Ktged Scheibe to proceed with them, and,
according to Scheibe's evidence, promised to indemnify him

any loss he might be subjected to. The discussions
between Spolander, Scheibe and Heroldt commenced as
early as November, 1863 and before Louw had received
any intimation whatever that the land was claimed by
Spolander the stable and other buildings had been put up.
It appears to me, therefore, that Louw had no opportunity
afforded him to make amends by coming to some arrangement with Spolander or Heroldt until after the condition
and although on
of the land had been altogether changed
September 29th, 1865, and shortly before that, he had
received notice of Spolander's claim, he was precluded from
for

:

;

making amends by tendering the value of the land as it
existed before any buildings were placed upon it. The
buildings were put up by Scheibe upon the direct request
of Heroldt, and Heroldt must therefore pay Scheibe £25,
the amount of the damage which we hold he has sustained
by the loss of the adjacent land, without any recurrence to
Louw. He must also pay Scheibe the amount of his taxed
costs in the action brought by Spolander against Scheibe,
and also the £38 19s. llc^. paid by Scheibe to Spolander.
With respect to Louw, he has pleaded the general issue in
this case
but has not been able to set up any defence

—

beyond the circumstances I have already alluded to, that
he had no notice that Spolander claimed the land until
after the buildings were put up and the character of the
land changed. He must nevertheless be treated as having
given
a warranty that the title of Heroldt was good at the
&
time the transfer was made, and the merits of the case will,
we think, be satisfied by directing Louw to pay to Heroldt
half the costs which we have ordered Heroldt to pay to
We also direct that Heroldt and Louw shall ])ay
Scheibe.

iss?.

Mai'

12!

sohlibTM.
Heroldt and
rOUW.
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Scheibe's costs in this action in equal moieties

and Louw bearing their own

Schtibe cs.
Heroldt and

BELL,

Louw.

J.,

;

Heroldt

costs.

COnCUrrcd.

Judgment accordingly.
[Plaintiff's Attorney, J. G. Sieytleb,

"I

Defendant Louw's Attorneys, Hofmeyh, Tkedgoid, & Watekmeyee.
Defendant Heroldt's Attorneys, Kedelikghdis & Wessels.

In

re

Be

Villiees.

Proof of Debt.— Stamp Act 3 of
Affidavits used in support of

must

estate

be stamijed

I

J

ISM.—Affidavits.

a proof of

according

debt in

to the

an

insolvent

Tariff provided

for affidavits by Act 3 of 1864.
Mr'21

^8.
inre De
ViUiera.

This was an application for the confirmation of an
account in an insolvent estate. The question raised was
of debt in insolvent estates were liable to
whether proofs
^
bear stamps.
Porter, for applicant,

moved

for the confirmation of the

account, the affidavits in support of the proofs of debt being

unstamped.
Griffiths, A.G., opposed on the ground of the affidavits not
having been stamped.

Our. adv. vult.
Postea

(May

Hodges,

28).

C.J.,

delivering judgment, said

:

—A question of

considerable importance has been raised in this case as to

the construction which ought to be put upon Schedule 18

Stamp Act 3 of 1 864. This schedule bears the title
Supreme Court, Court of the Eastern Districts, and
Circuit Courts," and contains among others the following
items of documents requiring stamps
Every petition,
every affidavit. Is. Hd. and the point raised is
Ls. 6rf.
whether an affidavit brought before the Master or a
of the
"

:

;

;

Resident Magistrate to substantiate a debt claimed on the

251
estate of an insolvent, is an affidavit which falls within the
above provision. The administration of insolvent estates in
this Colony was formerly regulated by Ord. 64 of 1829, and
the 96th section exempted all deeds, instruments, writings,

or proceedings whatever, relating to the collection or dis-

from any stamp duty or any
This Ordinance was
repealed by Ord. 6 of 1843, which is the Insolvent law now
in force but no exemption clause similar to the above is
inserted therein.
It seems, however, to be conceded on the
part of the Government that after the passing' of the
Ordinance of 1843, and up to the time of the passing of Act 3
of 1864, it had not been the practice to put any stamp on
tribution of insolvent estates,

other Government duty whatever.

;

made in proof of debts in insolvent estates nor
been the practice to affix stamps on such documents
since the passing of the Act of 1864.
It appears to me,
however, that this Court must decide this question without
If the words used in the schedule
reference to this usage.
of the Act of 1864 are clearly sufficient to include affidavits
made in proof of debts on insolvent estates, it is the duty of
the Court to protect the revenue of the Colony, although it
has hitherto been negligently collected in this particular.
As I have already said, Ord. 6 of 1843 does not contain, as
to stamp duties, any express exemption in favour of proceedings under insolvency; and that it was not intended
by the Stamp Act 3 of 1864 to relieve such proceedings
altogether from the payment of duty, appears by Art. 9 in
the schedule, which provides for the stamps payable on
So in Art. 18, which applies to the
liquidation accounts.
heading I have already referred to, " Supreme Court, Court
of the Eastern Districts, and Circuit Courts," it cannot be
doubted that the words " every petition " are applicable to
a petition sent in by an insolvent, praying that he may be
permitted to surrender his estate and the words "every
affidavit," to affidavits filed with the petition in support of
its prayer; and I am informed that such petitions have
been invariably stamped since the passing of the Act of
1864, although the affidavits accompanying them have not
always been stamped, as they probably would have been if
the words of the Statute had been duly observed. The
question, however, now before us is, whether affidavits filed
by creditors in support of their claims on insolvent estates
affidavits

has

;

it

—

ise?.
,.

as!

/nieDe

252
1867.

are also liable to the stamp under these words

,7

affidavit."

28!

In re Te
Villiers,

"every

The learned Attorney -General contended that as

the petition for voluntary sequestration originates in the
Supreme Court, or before one of its Judges, and the order
for compulsory sequestration is in all cases the act of the

or of the Circuit Court, it must follow that
proceedings which are afterwards taken are in effect
proceedings in the Court, and that the Master and the

Supreme Court

all

Resident Magistrate act as

officers of

the Court

when they

receive affidavits in support of the claims of creditors.

It

appears to me that this is the correct construction of the
Ordinance, and consequently that all such affidavits are
liable to a stamp duty of Is. 6d., which must be affixed
before they can be used in support of a claim.
In other

words, I

am

of opinion that they are affidavits used in one
three Courts mentioned at the head of

or other of the

found this opinion upon the
By sec. 2, the
Supreme Court, or the Judge of the Court who may accept
a voluntary surrender, is by order " to place the same under
sequestration in the hands of the Master of the Court."
By sec. 5, the order "nisi" for compulsory sequestration is,
that the estate shall be placed in the hands of the Master.
By section 15, Resident Magistrates are required to act and
assist in carrying the Ordinance into effect, and for that
purpose to do and execute all such matters and things as
they shall be required to do and execute by any rule or
schedule 18, Act 3 of 1864.

I

provisions which Ord. 6 of 1843 contains.

Supreme Court. By sec. 17, the party against
an order " nisi " for compulsory sequestration has
is required to appear before the Supreme Court or

order of the

whom
issued,

the Circuit Court, to show cause

why

his estate shall not

by sentence of the Court, adjudged to be sequestrated;
and by sec. 18, it is the act of the Court to adjudge the
be,

sequestration.

After the order of adjudication has been
or a Judge in the manner thus provided

made by the Court
for, sec.

27 of the Ordinance shows

how

the proofs of debt

are to be made, in the following words

read

the

section

and continued:]

It

:

— [His
appears

therefore, that these various provisions to

referred

show

Lordship
to me,

which I have
which take

distinctly that all the proceedings

place before the Master or Resident Magistrate are pro-

ceedings which originate in the Supreme or Circuit Court,

253

and that the persons whose duty it is to receive affidavits
in support of the claims made on the estates of insolvent
debtors are acting as officers of the Court.

No

original

ise?.
ii.

„

/nreDe

is conferred on the Master or Resident Magisbut they are merely authorised and directed by the
Ordinance to carry out certain duties under the direction,
control and superintendence of the Supreme Court, where
the proceedings in insolvency originate, and where they are
finally brought to a conclusion.
The affidavits filed in the
estate of De Villiers must therefore be stamped with a
stamp of one shilling and sixpence and we order a fine,
which we mitigate to one penny, to enable these documents
to be used under the twelfth section.

jurisdiction
trate

;

;

Bell,

J.,

concurred.

[Applicant's Attorneys,

BeerakgS k Db Villteks.]

Weise and Weise
Mtttual Will.

—Bequest

mutual

luill

Burger.

" after the death of

Vested Right.

WJiere a

vs.

tlie

survivor."

—

—Fideicommissum.

hequeathed a

farm

to

the

testator's

death of the survivor" and the
survivor wa.s appointed sole universal heir of the first
dying, on condition that he or she should bring up the
children

"after

the

children properly until their majority, marriage, or other

approved condition, at
maternal inheritance, as
out

to

them, the survivor

which date

their paternal

or

might he, should he paid
remain in full possession of

the case
to

the whole estate, in order the better to educate the minors.
(1) That upon the death of the survivor each child
acquired a vested right in a share of the farm. (2)

Held,

That

the survivor could not by

commissum upon any

a new

will impose

a

fidei-

child's share.

This case arose on the construction of a mutual will.
The plaintiffs were Jacoba Wilhelmina Weise, only surviving daughter of Fran§ois J. and Cornelia J. S. Burger, and
her husband, J. J. Weise. The defendant was G. E. Burger,
surviving spouse of Hester Sophia, daughter of the above-

i^sr.
..

is.

weiseand
Burger.'

—

254
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^""^l
weiseand
^Burger!'

Burger, and the action was
brought against him in his private capacity aad also as
exccutor testamentary of the said F. J. Burger.

named

The

F.

J.

and

C.

J.

S.

wers as follows
J. Burger and his wife Cornelia, married in
community of property, made a mutual will bearing date
The will set forth that they
December 25th, 1834.
"bequeath as a legacy, namely, after the death of the
survivor of them, to their three children Frans, Hester and
Halvedorcholoer,' ... for the
Jacoba, the farm called
and as it is the wish and
sum of 9000 Cape guilders
desire of the testators to do equal justice to all their
children, they, the testators, do hereby appoint and stipulate
that if more children should happen to be procreated during
facts

:

Frangois

'

.

.

.

this marriage, such additionally procreated child or children,

that

is

to say each of them, shall

have to draw or enjoy as

a legacy beforehand out of the estate a sum of 3000 Cape
The will then nominated the survivor as sole
guilders.''
and universal heir of the first dying on condition that the
survivor should be bound to bring up the children respect" until the days of their majority, marriage or other
approved station in life, at which time such sum of money
shall have to be paid out to each of them, and for paternal
or maternal inheritance, as the survivor shall in conscience
and the position of the estate, find to belong to them. But
in case the survivor should determine to marry a second
time, he or she shall, before the solemnization of such
marriage, be obliged and bound to elect and appoint two
good and impartial men to be superintending guardians of
the aforesaid Kinderbewys, without its being necessary, however, for the portions of the minors to be paid out earlier
than has been before said, but they shall remain with the

ably

survivor

—

it

being

the

express will and desire of

the

remain in the full possesthe
estate,
in
order
to
of
be enabled so much the
sion
and
maintain
educate
the
minors, for the usufruct
to
better

testators that the survivor shall

of their inheritances, until the period before mentioned."

No other children but the three mentioned in the will
were born of the marriage. The son Frans died during the
The mother died in August, 1844,
lifetime of the spouses.
both the

daughters being then

unmarried.

The

elder

Hester, married the defendant G. E. Burger in 1846

and

.
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died intestate in 1847, leaving a son who died shortly after
his mother.
The other daughter, Jacoba, married J. J

Weise.

13.

We'se and

Fran5ois Burger,
1866, having

made

a

the surviving spouse,

new

died in

will charging one-half of the

May,
farm

with a fideicommissum in favour of the female plaintiff's
children, and having also on July 20th, 1859, transferred
half the farm to defendant by deed.
Plaintiffs asked the Court to set aside the will of F. J.
Burger made in 1865 and also the deed of 1859, and claimed
the whole farm by the provisions of the mutual will.

De

uei.
June 4

Villiers, for plaintiffs.

Porter, for defendant.

Cur. adv. vuU.

Posted (June 13th).

Hodges,

judgment, after stating the
will must have
interpretation
and
near
as
to the mind and
a favourable
intent of the testator as may be, and yet so, withal, that his
intent will stand with the rules of law, and not be repugnant thereto. The rule is, quod ultiina voluntas testatoris
perimplenda est secundum verum intentionem. In wills the
words must follow the intent of the devisor, and such a construction is to be made of them as to make use of all the
words, and not of part, and so as they may stand together
and have no contrariety in them. The principal question
raised in this case is whether the legacy given in favour of
defendant's wife was vested in her at the time of the decease
of her mother, or whethei-, as it was contended on behalf of
plaintiffs, the true meaning of the will is that the whole of
the farm became on the death of the surviving spouse the
As defendant
unencumbered property of the plaintiffs.
married Hester after the death of her mother, it is contended
by his counsel that her interest in the legacy became at her
mother's death a present vested right to a future enjoyment
upon the death of the surviving spouse, and that she had
therefore a vested interest in a moiety of the farm further,
that on her death, intestate, one-half share of this, her
interest, became vested in defendant, and that on the death
facts, said

C.J., in delivering

— It

is

a well-settled

maxim that a

;

Tfurg/n'

;
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''T'^it
welselinci
^Bur|er''

of her infant son defendant became entitled, as the sole heir
It appears to me that

to the child, to the other half-share.

on behalf of defendant is
one can read the will without perceiving that
the object of the testators was that, on decease of the first
dying, the children then living were at once to enter into
the participation of the enjoyment of their share of the
this construction thus alleged

No

correct.

some extent. The survivor is bound to
and maintain the children of the marriage

legacy, at least to

up

bring

respectably, until their majority, marriage or other approved station in life, at which time such sum of money
shall have to be paid out to them, as and for paternal or
maternal inheritance, as the survivor shall in conscience
and the condition of the estate find to belong to them and
in case of a second marriage the children are to remain with
the survivor, without it being necessary that the portions
shall be paid out earlier than as aforesaid. It has been contended for plaintiff's that the words at the commencement
;

whereby the legacy is given, " namely after the
the survivor," show that there could be no vesting

of the will,

death of

in favour of the children until after the death of the sur-

vivor

;

such a construction would be quite repugnant to the

clauses in the will to

which

I

have referred, and which show

that the children were to participate in the enjoyment of
their paternal or maternal inheritance during the lifetime
I do not think it is necessary to go into a
minute consideration of the numerous authorities which
were cited in the course of the arguments. The learned
counsel for the plaintiff's, in drawing the declaration, and
in the course of his arguments, dwelt exclusively on the
words used in the commencement of the will, without
attaching any weight to the various proofs of intention
which the subsequent clauses when duly considered afford.

of the survivor.

This disposes of the principal question raised in the case
but there are other points which require notice.
On

July I7th, 1865, Fran9ois J. Burger, the surviving spouse,
made a will, by which he revoked former wills, and
bequeathed to the plaintiff Jacoba Weise the usufruct ot
the half of the farm during her life, to devolve after her
death to her children; but in case she died without
children he then gave the said half of the farm to the
children of defendant, subject to the conditions that defen-
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dant and his then wife by a second marriage should have
the right during life to cultivate the farm, and other
provisions are made.
As Jacoba Weise has minor children
living, the latter part of the will has no application.
But
it appears to me that the first mutual will, so far as the
devise of the farm is concerned, was irrevocable, and that
the surviving spouse had no power whatever to dispose
anew of any part of it, or to raise a fideicoinmissum in
And I understand that it
respect of any part of the farm.
is not contended that the plaintiffs' moiety is subject to
a.ny fideicommias'wm whatever.
It was also proved that on
July 20th, 1859, Fran5ois Burger transferred one half part
of the same farm to defendant but as it was quite com-

1867.

June
„

4,

13.

Weise and
Weiae vs.
Burger.

:

petent for him to dispose of his life interest in his moiety,
the transfer would operate so as to effect this intention, and
is now quite unnecessary to interfere in the manner
prayed in the declaration. With respect to the costs of
these proceedings, they ought to be paid out of the estate.
it

Bell,

J.,

concurred.

Attorney, C. H. van Zyl.
1
LDefendant'6 Attorney, G. J. de Kort^.J
["Plaintiffs'

Albertyn, Trustee of De Vos
AND Hull.
Accounts.

In an

Bourhill

—He-opening.—Insolvency.

action hroitght ly the trustee of

accounts rendered

to

made

an

insolvent estate

to

firm in sundry
the insolvent and signed hy him as

recover certain overcharges

correct, it being

vh.

hy

ct

proved that the accounts were in English,

a language which
that the accounts

insolvent imperfectly londerstood

must

be re-opened

;

Held,

and examined.

Action for the recovery of £230, the amount of alleged

1867.

June

overcharges.

„

Defendants were merchants at Caledon, and had dealings
with one De Vos, a farmer in that division. There were
numerous transactions extending over the years 1862-1864,
and there had been five settlements of account between
Vol. V.

S

12.

U.

,,

17.

„

20.

De Vos's
TruBtee vs.
Bourhill and
Hull.
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1867.

"ru!
;',

20!

De^s't

BmAui and
Hull.

De Vos had become

them.

insolvent,

and

plaintiflf,

his

claimed £230 from defendants as alleged overcharges appearing on these accounts. The defendants contended that De Vos had signed the accounts as correct,
and he and his trustee were estopped from now re-opening
trustee,

them. It appeared from the evidence that there was one
account in 1862 signed by De Vos as correct, three in 1863
not signed by him, and a final one in 1864 showing a
balance brought over from the account of 1863 and signed
by De Vos as correct, and the balance paid by a promissory
note for £45.

The accounts were

in English,

and

it

was

proved that De Vos, though he could read and write Dutch,
understood English very imperfectly. De Vos also swore
that when he signed the accounts as correct he expressly
reserved the right of recovering any overcharge. This was
denied by defendants.
Oole, for plaintiff.

Gri^ths, A.G., for defendants.

Gur. adv.

vult.

Posted (June 20th).

Hodges,

C.J., delivering

judgment, said

:

—The

point to

be discussed, preliminary to other points which may arise,
is whether it is competent for the plaintiff to re-open
certain accounts which it is alleged by defendants were
settled by De Vos at a certain time, and which extended
over the period of 1862-64.
accounts are closed in the

The

way

rule usually is that when
these were, the party is

estopped from raising any question as to the accuracy of
the accounts, unless a clear case of fraud can be made out.
This is a very convenient rule to be recognised between

merchants

and

tradesmen

who

deal

with

them

;

and

generally such a settlement of accounts must be held to be
final
its

;

but at the same time each case must be looked at in

own

case

is

circumstances.

The striking

that the accounts rendered to

fact in the present

De Vos were

written in a language which he could understand.
this fact

An

which gives an exceptional aspect to

not
It is

this case.

attempt has been made on behalf of defendants to show
that De Vos was a perfect master of the English language.

;
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But they have not satisfied me on that point. I think
De Vos's knowledge of English very imperfect; and he
might, in my opinion, have signed the accounts in English
without knowing their exact nature. It is this which
distinguishes the case from ordinary cases of the same
kind for if the accounts had been in Dutch, and if De Vos
had then admitted their accuracy in the same way, his
trustee would not be able to open the accounts again.
With regard to the unsigned accounts of 1863, the plea
set up by defendants is that De Vos acknowledged their
accuracy when he signed the fifth and final account in
which the balance from these previous accounts is brought
;

It would, however, be going a long

over.

by admitting

way

to hold that

that balance, he acknowledged the accuracy

which had never been signed by him
any other manner. If he did not understand the accounts he ought not to be bound by them until
he has had an opportunity of examining them. When he
of the three accounts

in the books or in

found how the matter stood he paid a schoolmaster at
Caledon to translate the accounts into Dutch, and that
convinces me that he did not understand them before.
Having obtained a translation, he instructed an agent to
bring an action for the amount of the alleged overcharges
but as De Vos could not make a deposit to cover the costs,
the agent declined to proceed. Under these circumstances
it is

only just that the accounts should be investigated.

Bell,

J.,

concurred.

Ordered that the accounts be examined before proceeding
further with the case.
("Plaintiff's

Attorneys, BESKANofi

LDefendants' Attorney, E. Hull.

& De

Viiliers."]

J

S 2

nai.
,.

u'.

".

20"

De vbs's

BourMiiand
Hull.

;
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PiNNEY, Collector of Customs vs. G. Soeey, Sen.
Same vs. G. Soeey, Jun.

Same

Van Zanten.

vs.

Smuggling.— Ord. 6 of 1853,

§ 21,

50.— Penalty.

penalty of treble the value of the articles,
imposed hy Ord. 6, 1853, for evading the Customs, hy
smuggling, the value taken must he that at the port where

In estimating

the

the

smuggling took place, including the Customs duty.

master of a ship was sued for a penalty o/£100
21 o/ Ord. 6 of 1853 /or giving a false
§
mccnifest, and also under § 50 for treble the value of the

Where

the

^(,nder

smuggled ashore, and it was proved that lie had
the manifest a large quantity of gin, some
of which was found to have been smu,ggled ashore with
his knowledge or connivance, and some of which was
articles

07nitted

from

found in
liable

:

186V.

-June 18.
„ 20.

„
„
„

21.
22.
24.

Pinney, N.O.,
'»•

^a^a^^fn"*^'

zaaen.

The

the hold of the

was consigned

Icctter

to

ship,

for the penalty under both

first

two of these

he

asserting

that

this

himself ; Held, that he must be
sections.

cases were brought under sec. 60 of

The
sec. 21 and sec. 60.
was a landing agent in Cape Town
the defendant in the second case was his son, a clerk in
^^^ father's employ the defendant in the third case was
tijQ captain of the Dutch brig Concordia.
The facts of the case were as follows: The Concordia
arrived in Table Bay with a general cargo. The captain on
his arrival handed over to an agent the manifest and bills
of lading.
Subsequently, he was asked whether he had on
board any goods besides those set forth in the manifest, he
then added to the report the item of 100 cases of gin,
which he said were consigned to himself. Shortly after,
20 cases of gin, which had not paid duty, were found hidden
in the stable of G. Sorey, sen.
20 cases, bearing the same
marks as those found in the stable, were proved to have
been sold by G. Sorey, jun., to one Jago, a canteen-keeper,
for 80s. a case and four others had been sold by Sorey,
jun., to De Best, another canteen-keeper, for the same
Ord. 6 of 1853, and the third under

defendant in the

case

first

;

—

;
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The Customs officers then searched the Concordia
and found on board 121 cases of gin, bearing similar marks
to those found on shore, besides several ankers and baskets
of gin.
It was proved that no gin bearing similiar marks
had been imported by any other ship.
The Sorey s, father and son, swore that the father knew
nothing about the placing of the gin in the stable, which
was done secretly by the son's orders.
Sorey, sen., was sued under sec. 50 of Ord. 6 of 1853, for
price.

treble the value of the gin found in the stable.

Sorey, jun.,

was sued under the same section for treble the value of the
gin sold by him to Jago and De Best. Van Zanten was
sued under sec. 21, for a penalty of £100 for giving a false
manifest, and also under sec. 50 for treble value of the
gin landed, on the ground that he had assisted in the
transhipment.
Griffiths,

A.O., for plaintiff in each case.

Cole, for defendants Sorey, father

Porter, for defendant

and

son.

Van

Zanten.
In the first case. Cole, for defendant, contended: It is
necessary for plaintiff to show that the gin found in Sorey 's

—

was there with his knowledge.
On the
is no evidence of knowledge on his part.
contrary the evidence shows that the gin was placed there
by young Sorey, and concealed from the father.
In the second case there was practically no defence.
Porter, for defendant. Van Zanten, contended on the first
The declaration does not distinctly specify whether
count
the false report was a report of stores or cargo there is no
stable

There

:

—

;

penalty attaching to a false report of stores; as
the false report might under the circumstances be a report
of stores, in which as well as the cargo there was gin, no
legal

penalty can be claimed. On the second count, there is no
evidence that the gin found on shore had ever been on
board the Concordia; but if the defendant is liable, the
penalty ought not to include the duty,

but should be

calculated on the value of the gin on board, or as

be declared for an ad valorem duty.
Oriffdhs, in reply.

Cur. adv. vult.

it

would

isbi.

„
"

-

20!
22.

—

rs. sorej.

'

sorey.

zanten.

.
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(Postea,

1867.

June

June

24th).

18.

21.

PiNNEY

2.'

VS.

G. SOKET, SeN.

24.

HoDGES,

Hnney, N.O.,
"'•^nrvf^''^'
zanten.

C.J., Said

:—The defendant in this

case

is

charged

under the latter part of sec 50 of Ord. 6 of 1853. with
having In his possession knowingly 20 cases of gin which
had not paid duty. This man's business is the tranship-

ment

of cargo,

and

it

is

his

duty

to take the greatest

possible care that no smuggling takes place on his premises

or

by

if

we

I think that, considering his business,
find that he has been guilty of gross negligence, he
his servants.

must be held to have had the gin in his possession
knowingly. By law, a man is prima facie responsible for
everything found on the premises over which he has
control and as the gin had been in the stable for ten days
;

was seized, if Sorey had exercised ordinary care and
must have discovered that it was there. I am
prepared to say that if the case had rested there, defendant

before

it

vigilance he

has been guilty of such gross negligence that he has rendered
himself responsible for the possession of this gin. But
from his own evidence it appears that his son proposed to
him to smuggle some gin, and he says that he forbade it
his son any money.
But it was his bounden
duty, after this conversation, to have prevented his son for
the future having the control of his boats, carts and horses

and refused

for the purpose of taking this gin
left his

from the

ship.

But he

son in control of the boats and carts, and, having

thus been guilty of the grossest negligence, he is responsible
under the section for having 20 cases of gin in his possession
and liable for a penalty of treble the value of the gin.

Now

a question arises as to

treble value of the gin.

At

that the treble value might
attaching the duty.

what must be considered the
first I was inclined to think

mean

the treble value without

But, as the Attorney -General pointed

have been the intention of the legislature,
because in that case the value here would not be more than

out, that could not

about

12s.

a case

;

and then

it

would be

having been detected and prosecuted. In
which are of immense importance to the
think we should rather lean towards attaching

clear profit after

Acts like
public, I

man
make a

possible for a

landing a large quantity of gin to so manage as to
this,
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such a penalty as would be likely for the future to prevent
a recurrence of the offence. In this case the value of the
gin in Cape
of 20 cases

judgment

Town

is

is

£1 18s. per case, and the treble value
£114 and for that amount we give

therefore

;

for the plaiiitiff

with

isev.

T^m!
",

-

H'.

—

J'Cey,

costs.

*'

sirey,

and Van
Zanten.

Bell,
Sorey,

J.,

concurred, adding that he

was convinced that

sen,,

was cognisant of the whole

transaction.

PiNNEY

vs.

G. Sorey, Jun.

Judgment was given for the
£136 16s. being treble value of 24

Pinney
Hodges,

C.J., said

:

vs.

— In

plaintiff

with costs for

cases.

Van Zanten.
this case

two questions

arise.

The first count of the declaration alleges that the defendant
made a false report and claims the penalty of £100 under
sec. 21 of Ord. 6 of 1853. Now when the Concordia arrived
here the captain made a report in which no gin was
mentioned, but subsequently he added the item of 100 cases
of gin which he said was consigned to himself. Subsequently the Customs officer found on board 121 cases,
besides several ankers and baskets of gin.

Now we have to

consider whether this report which mentions only 100 cases

comes within the section and is an
The Customs officer found 21
manifest, and I am also convinced
on shore bearing the same mark
cordia's cargo.

made a

untrue report.
cases in excess of the

that the 44 cases found

formed part of the Con-

It is quite clear therefore, that the captain

But then it is said that the gin was
but such a statement can hardly be credited,
and it is not at all likely that gin intended for stores would
be packed in such a manner. I may say here that as I
read the section it is extremely doubtful whether the
Collector of Customs can require a captain to give any
report of the stores on board his ship. But there is enough
shown here to sustain the claim of £100 for sending in an
untrue report. Then the second question is, whether the
captain is liable for the treble value of the gin conveyed on
shore with the view of evading the Customs duties. I am
convinced that the gin came from the Concordia. Could
false report.

ship's stores,
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these

1867.

June'

18.

2o:
21.

34.

i>s.'.™rey, &)?ey,

"zanten?

numerous

cases possibly have been taken from the

ship without the captain's knowledge

He

?

himself admits

that if they had been taken he must have known it. He
must therefore bear the penalty of having been concerned
in the transhipment of the 44 cases found on shore, and
must pay the treble value calculated on the basis of

£1

18s. per case.

—

Bell, J., concurred, adding
If all the cargo had been
consigned to the master, and nobody else, he would be
bound in his manifest to specify every package whether
:

ship's stores or not.

Judgment on the first count for £100 with costs, and on
the second count for £250 16s. with costs.
pHaintiff's Attorneys, J, & H. Reid & Nephew.
Defendants Soreys' Attorney, ill. Hnti..
I
LDefendant Van Zanten's Attorneys, Bebrang15 &

Cawood
Gontract.

—

Exxe2Jtion.

summons in

ilie

vs.

~

De

Lane.

— Want of

Circuit

Vilt.iers. J

Consideration.

— Breach.

Court alleged that the plaintiff

talce over a business from him,
on certain conditions, one of the conditions .being that
defendant should not open and conduct a similar business

agreed with defendant

in

tlie

same town

;

to

that subsequently defendant did ojJen

and pretence that it
a lad of fifteen. On exception
to the summons that no specific breach was alleged, The
Court, reversing the judgment of the Circuit Court,

a,

similar business under the colour

was

the business of his son,

overruled the exception.
186Y.

July

12.

caw^^™.
Lane.

Appeal from the Circuit Court of Port Elizabeth,
Argument on exceptions.
Defendant had been a butcher at Uitenhage. Wishing
to visit England, he entered into a contract with plaintiff, by which plaintiff was to manage the business from
January 1st to December 31st, 1865
with a right to
plaintiff to carry on the business in his own name after that
date upon giving notice to defendant of his intention to do
so on or before December 15th, 1865
plaintiff to pay a
;

;

—

'
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£65 a year, and to take over the shop fixtures at
a valuation
defendant covenanting in that event not
again to carry on the business of a butcher in the town
of Uitenhage on his own account.
The summons alleged
that plaintiff had taken over the business according to the
agreement, but that defendant had violated the agreement by opening and carrying on a butchery business at
Uitenhage, under the colour and pretence that it was the
business of his minor son, a lad of fifteen. Plaintiff claimed
£1000 as damages already sustained, and asked that defendant might be restrained from carrying on the business.
To this summons there were three exceptions
(1) That the summons did not allege any contract containing consideration for refraining from carrying on the
business of a butcher at Uitenhage
(2) That there was no allegation of any specific act by
reason of which there had been any breach of contract
(3) That the summons was generally insufficient.
The Circuit Court sustained the exceptions with costs,
rental of

;

:

:

:

and against

this ruling the appeal

was brought.

Porter (Cole with him), for appellants.
Griffiths, A.G., for

[Hodges,

C.J.

:

respondents.

—The

exception must fail, because
£65 must be regarded as a con-

first

the stipulated rental of
sideration.]

A.G.:

Griffiths,

— The judgment of the Circuit Court was,
upon the second exception.
by no means necessarily implies the

as a matter of fact, given solely

The word

"'

pretence,"

idea of fraud, and therefore the allegation

is insufficient,

have been distinctly stated that defendant
up a business on his own account.

as it ought to

had

set

The Court (Hodges,
exceptions and said

:

C.J.

The

and Bell,
allegation

J.),

is

overruled the

that Lane has

opened a business in breach of the covenant, and
to be doubted that a false pretence is also alleged.

Appeal allowed, and exceptions overruled with
Supreme and the Circuit Courts.

the

TAppellant's Attorneys, J. & H. Eeid
LKespondent's Attorneys, Fairbridqb

& Nephew. 1
& Aederne. J

it is

not

costs in

ise?.

°—
Lane,

—

.

;
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Zeederbeeg,

Capacity,

Individual

his

in

Fathee and Natdeal Guaedian op

his

and as
Minoe

Children vs. Zeedeebeeg's Teustee in Insolvency
AND THE South Apeican Association as AdminisTEEING EXECUTOES OF THE ESTATE OF THE LATE
R. A. Zeedeebeeg, Sen., deceased.
Mutual

—Fideicommissum.

Will.

Insolvencij.

—

Ord. 6 of 1843, §§ 46.

A

testator by

Ms

will instituted Z., one of

Ms

heirs,

hurthening

7um idth a fideicommissum,
Z. and his wife should enjoy

the inheritanee-hequccdhed to

imder tMs condition, that
during their life the interest

for their main-

thereof,

and support and that of their children ; and after
the death of Z. and his wife, the inheritance should
devolve free and lonencumbered upon the children ; but in
tenanee

shoidd enter into a second marriage, she

case Z.'s wife

shoidd

be

deprived of

entirely

the

interest,

and

the

burtliened inheritance immediately paid out to the children

by

a subsequent clause he directed that

and

the rents or interests arising

this inheritance

therefrom, should in no

of the
on the contrary shoidd exapplied to their maintenance and

respect be liable to arrest' or executable for the debts

fideicommissary
clusively serve

support

made

and

heirs,

and

be

that of their children, this disposition being

in order

to

promote the

descendants.

testator's

hut

became insolvent

:

After

interests

the

and welfare of

testator's

Z.

death,

Held, that his witerest in the inheritance

vested in his trztstee for the benefit of his insolvent estate.

186'7.

June '>1.
July 4
August I.
Zeederberg rs
S. A. Association.

This was an action brought by Zeederberg as natural
guardian of his minor children against the executors of the
estate of his late father, for a declaration of their rights

under a

will.

Roeloff Zeederberg, sen.,

which

had made a

will

bequeathing several legacies, the
institution of heirs was proceeded with.
Roeloff A. Zeederberg, the plaintiff, was one of the heirs instituted, but his
inheritance was burthened with a, fideicommissum, he having
the usufruct of his shares during his life for the maintenance and support of himself, his wife, and children and
athis death the property was to descend free and unburthened
in 1858, in

after

;
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The further condition was

to his children.

attached, that

with the interest accruing should
not be liable to attachment for the debts of the fideicommissary heirs, but should be applied exclusively to their
support and maintenance, and that of their children. At

this entailed inheritance

the tester's death the plaintiff was indebted to the estate
in a large amount, which, with a certain legacy and sums
received by him out of testator's estate amounted to £5250,
His share under the will was estimated at £8800. His
portion would

strict legitimate

The

The

testator died in 1863.

January 1867.

amount

to about £4400.

plaintiff surrendered his

He

claimed that the interest on
of his indebtedness to
the estate, and his share under the will should be paid to
him for the maintenance of his children, but the trustees

estate in

the difference between the

amount

in his insolvent estate disputed his claim.

The other provisions
sufficiently

of the will

and

of the case

facts

appear from the judgments.

Griffiths, A.G., for plaintiffs.

Porter, for defendants.

Gm\

adv. vult.

Posted,

(August

1).

—

Hodges, C.J.
The facts are as follows R. Zeederberg,
by his will bearing date September 25th, 1858, disposed of
his property in favour of his children and other descendants.
After giving certain specific legacies, and after making
provision for several members of his family, and amongst
others for his son, R. Abraham, in respect of whom he
directs that a sum of £1250 paid by him, the testator, to the
:

:

creditors of his said son in his insolvent estate, should be

brought into account, the will then proceeds as follows:
The testator, however, declaring for particular reasons, him
thereunto moving, to entail and burthen the entire inheritance
of his said son R. Abraham, and the half of the inheritance
of hissaid son A. J., with the hMvihenoifideicommissum as he
entails and burthens the same therewith hereby under this
condition, however, that his aforesaid sons (and their wives)
shall during their life enjoy the leaves or interest thereof for
their maintenance and support and that of their children
;

:

1867.
2%.

June

July i.
August 1.
Zeederberg vs
S. A. AssociatioQ.

:
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whilst the aforesaid burthened inheritance of both his sons

,1867.

jTiy4.'

—

'

Zeederberg vs.
A. As8o.

shall, after their death, with title of property, free and unburthened, so and devolve upon their children, and in case
i
p n
j.i
i
u^
01 predecease of one or more of them upon their lawtui
1

/.

—

ciiition.

all,
descendants by representation and that per shrpes
however, with this express stipulation and understanding,
that the aforesaid leaves or interest, shall be withheld from

and that they

his daughters-in-law,

shall

remain entirely

they or one of them should enter
into a second marriage, in which case the burthened inheritance of his grandchildren shall in case of such remarriage
of their mother, be immediately paid out to them.
The
In a subsequent part of the will he directs that
inheritance bequeathed shall remain entailed with the
burden of fideicom/misswrn subject to the conditions and
restrictions as hereinafter expressed all, however, with this
deprived of the same

if

:

—

;

express stipulation, that

all

the inheritances of his heirs

hereinbefore burthened with fideicommissimi, and the rents
or interest arising therefrom, shall in no respect be answer-

able or liable to arrest, or executable for the debts of his
aforesaid fidei commissary heirs

;

but on the contrary shall

exclusively serve and be applied to their maintenance and

support and that of their children this disposition being
in order to promote the interests and welfare of the
;

made

testator's descendants.

The testator died on the 3rd January, 1863, and on the
9th January, 1867, his son R. A. surrendered his estate for
the second time. His wife was at that time dead, and there
were seven children of the marriage, four of whom were
minors.
The present suit is instituted by these children,
assisted

by

their father, R. A., the insolvent, against the

trustees acting under the insolvency,

and the Secretary of

the S. A. Association, the administering

executor in the

and their prayer is that it may be
declared that the yearly income of a sum of £3575 (being
the amount of the insolvent's share of the inheritance)
estate of the testator

;

to accrue during the life of R. A., is of right applicable to
the maintenance and support of the plaintiffs, and that the
yearly income did not pass by reason of the insolvency of
R. A. to the defendants, the trustees of the insolvent estate,

as part of tuch insolvent estate
S, A. Association

may

and further that the said
be ordered to pay to the plaintiffs, or
;
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to the said R. A., for their maintenance and support, the

yearly income of the said sum of £3575 in the hands of the
said Association under the terms and conditions of the will
of the said R. Zeederberg, deceased.
The question therefore to be determined is, whether the
yearly income thus given to the insolvent, or any part
thereof, has passed by operation of law to the trustee in
insolvency.
To determine this, reference must be made to
the 46th section of the Insolvent Ordinance, No. 6 of 1843.
It provides " that every order made for placing any estate
under sequestration as insolvent shall, so soon as made, have
the effect in law to divest the insolvent and all persons
administering the part or whole of his estate for his use and
behoof, and to vest in the Master of the Supreme Court, for
the uses and purposes of the sequestration, all the present

and future

estate, moveable and immoveable, personal and
and every right, title, and interest in and to any
property, moveable and immoveable, personal and real,
wheresoever the same may be known or found, which shall
belong, or be due to such insolvent at the date of making
such order, or as to which any right of reversion shall
then be vested in him, or which may hereafter be purchased
or acquired by, or may revert, descend or be devised or come
to the insolvent at any time before the making of the order
of the Court, confirming and allowing as hereinafter mentioned, the account and plan of distribution to be framed
by the trustees." It is clearly expected by this provision
that all the annuities for life enjoyed by the insolvent,
must pass to the trustees of his estate for the benefit of the
creditors.
In which sense then is the bequest to which I
have referred to be regarded ?
The first remark I wish to make is that the testator was
well aware that his son (R. A.) had on a former occasion
surrendered his estate, and if the testator had any intention
to prevent any subsequent insolvency from operating prejudicially to the interests of his son's family, he might by
express words have directed that upon insolvency the
income should no longer be payable to him. He took this
precaution in the clause by which he provided that his
daughters-in-law should cease to enjoy their income in case
of a second marriage.
It is true that the testator declares
that the rents and interests shall in no respect be answeireal,

im.
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1867.

June
July

27.
4.

August

his son

;

but that

is

a very different thing to providing

1.

upon insolvency the interest in the fund shall cease.
In Brandon vs. Robinson (18 Ves. Jun. 429), at p. 433,
that

Zeederberg us.
S. A. Association.

LoED Eldon

said

:

—

"

There

is

no doubt that property

may

be given to a man until he shall become bankrupt ; it is
equally clear, generally speaking, that if property is given
to a man for his life the donor cannot take away the inci;
dents to a life estate " and, as I have observed, a disposition to a

man

until he shall

become bankrupt, and
from an attempt to

after his bankruptcy, is quite different

give to
sell

him

for his life,

or alienate

amount

with a proviso, that he shall not

If that condition

it.

is

so expressed as to

to a limitation reducing the interest short of a life

man nor

his assignees can have it bej^ond
In the case of Foley vs. Burnell
(1 Bro. C. C. 274), this question afforded much argument.
A great variety of clauses and means were adopted by Lord
Foley, with a view of depriving the creditors of his sons of
any resort to their property but it was argued, and, as T
thought, admitted, that if the property was given to his
sons it must remain subject to the incidents of property,
and it could not be preserved from the creditors unless
given to some one else.
Grave vs. Dolphin (ISim. 66) is also a strong authority
to show that it is against the policy of the law to allow a
bankrupt to continue in the possession of property in which
he possesses a life interest given to him absolutely. There
it was held that an annuity given to the devisor's son, for
his personal support, not to be liable for his debts, and to
be paid from time to time into his proper hands and not to
any other persons, and his receipt only to be a sufficient
discharge, passed on his son's bankruptcy to his assignees.
estate, neither the

the limited period.

;

These cases are the more important, inasmuch as the 46th
section of the Insolvent Ordinance of this Colony is drawn
in almost the exact words used in the English Bankruptcy

Act in
to

me

force

when

these decisions were given.

in substance that the insolvent

became

It appears

entitled to

an annuity for bis life on the death of his father. It is true
the testator gives it for the maintenance and support of the
insolvent, his wife and children but those words relating
;

to the wife

and children are expressive of expectation and
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desire,

but they do not in

my

opinion amount to such a

and command as to create a trust in
respect of the rents accruing during their father's life which
could be enforced, nor do I think if no insolvency had
intervened that any of the children could have applied to
this Court and asked for its interference on the ground that
a trust had been created in respect of the rents for their
immediate benefit. The cases of Twopenny vs. Peyton
(10 Sim. 487) and Godden vs. Crowhurst (10 Sim. 642) were
relied upon in support of the plaintifi"s claim, but upon
examining them it will be found that the testator had made
special provisions for protecting the property bequeathed
from falling into the hands of the trustees of the bankrupt's
estate.
For these reasons I am of opinion that the defen-

positive direction

dants are entitled to judgment.

Bell, J., said In this case an able and learned argument was addressed to the Court on the subject of fideicommissary inheritances, and of trusts, with the view of
showing a distinction between the two but I confess I was
not able to see any substantial difference. The fideicomm,issum of Rome was an invention to defraud the law by
:

;

enabling a testator, through the intervention of a fidei
com,missary, to leave, indirectly, property to those to whom

he could not leave it directly. The English trust was an
invention to defraud individuals by the intervention of a
third person between the debtor and his creditor, or the
vassal

and

his lord.

failed of its object

Curiously enough the fideicomTnissum
by the fiduciary fraudulently refusing to

give over the property to those for

whom

he

knew

it

was

Emperor commanded the Consuls to
authority, which command by degrees gave

intended, until the
interpose their

a continued jurisdiction that resulted in the appointment of
a Praetor specially for the adjudication of such cases. On
the other hand the English trust failed through the same
cause, to wit, the fraud of the trustee, and his refusal to
acknowledge the interest of the cestui que trust, until, in the
II., the writ of subpoena was invented, by
which the trustee was compellable to answer those for whom
the trust was created in the Court of Chancery, a court
somewhat analogous to that of the Prsetor. Neither the
fiduciary nor the trustee necessarily have any valuable

time of Richard
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property entrusted to them.
interest,

but that

is

accidental.

They may
It

is

not

necessarily inherent in the character either of the Jiditciary
'

or of the trustee.
And even if this were otherwise I am
unable to see its bearing on the present question. Roeloff
Abraham Zeederberg, together with his brothers, was no
doubt instituted one of the heirs of the testator, and his
inheritance is, together with that of one of his brothers,
by the will, given with the burden of fideicommissum, i.e.,
"under this condition" in the language of the will: "That

my aforesaid sons and their wives shall, during their life,
enjoy the leaves, or interest thereof, for their maintenance
and support, and that of their children, whilst the aforesaid
burthened inheritances of both my sons shall, after their
and unburthened, go to
The argument of the
plaintiffs is that this clause in the will imposed a fideicomnvissivm, not only upon the corpus or capital of Roeloff's
inheritance, but also upon the revenue or interest of it but
I can see no ground on which to support this argument.
The words " for their maintenance and support and that of
their children " are merely indicative, in my opinion, of the
death, with title of property, free

and devolve upon

their children."

;

motive for the bequest, but no way intended to form, or at
cannot form, a burthen upon, or condition of the life
interest, which, on the other hand, is, by the words giving
least

the inheritance "under this condition, however," that the
son and his wife shall enjoy the interest, made a burthen
upon the inheritance and a condition of the Jideicommissum. If there could be any doubt of this it will be removed
by expressions which were not read from the will in the
course of the argument, but are to be found immediately
following the gift of the inheritance to the grandchildren,
" all, however
and unburthened, and which are

free

with this express stipulation and understanding, that the
aforesaid leaves, or interests shall be withheld from his
daughter-in-law, and that they shall remain entirely
deprived of the same so soon as they, or one of them, should
enter into a second marriage, in which case the burthened
inheritance of his grandchildren shall, in case of such
Te-marriage of their mother, be immediately paid out to
them." This part of the will seems to me to show that
the motive for giving the life interest being the benefit
of
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the son as a provision for his maintenance, which, as a
necessary consequence by natural, as well as municipal
law,

would include the maintenance of

his wife

and of

^'

his

children, the benefit is continued to the wife after the son's

death with the same motive; but inasmuch as the remarriage of the wife might disturb her natural as well as
social position with reference to the son's children, the gift
of the life interest to her is made to cease, but it is not
given over to a third person to be administered for the
children during their minor age, or several necessities, as

one would naturally expect it
the primary objects of the gift
the maintenance and support
that being left as a necessary

would have been,
of the

life

interest

one of
had been

if

of the children, instead of

and inferential consequence
of the gift to the parent.
The view I have taken of this
clause in the will would seem almost to dispose of the case,
but a further argument was raised upon the following words
in a subsequent part of the will, " all the inheritances of
his heirs hereinbefore burthened with, fideiconimis sum and
the rents or interests arising therefrom, shall in no respect
be answerable or liable to arrest, or executable for the debts
of his aforesaid fideicommissary heirs, but on the contrary

and be applied to their maintenance
and support and that of their children this disposition
being made in order to promote the interests and welfare
It was argued that these
of the testator's descendants."
words prevented the interest of the insolvent's inheritance
from vesting in the trustees under sec. 48 of the Ordinance,
or at least that such proportion of the interest as the Court
should find to be specifically applicable to the maintenance
of insolvent himself, as distinguished from his wife and
This
children, would alone be carried by that section.
argument must have its primary foundation in the assumption that, beyond a gift for the maintenance of insolvent
alone, he takes no beneficial interest: in the remainder of
the revenue, but holds it only as trustee for his wife and
In the opinion I have already intimated that the
children.
shall exclusively serve

;

son takes a beneficial interest in the entire revenue without
his wife and children having any claim against him beyond
what the law would give them without the will, the foundaBut,
tion of this part of the plaintiff's argument fails.
admitting for the sake of argument that the son did take
Vol. V.
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a beneficial interest in the entire revenue, it was further
argued that the words last quoted save that interest from
the operation of sec. 48 of the Ordinance. None of the
plaintiffs seem to
apprehend that the
words in the will amount to no more than an expression of
hope and desire that the legatee would not do anything to
divert the income of his inheritance from the maintenance
of himself, his wife, and children
but no case was presented to the Court in which effect had been given to words
of this nature as withdrawing the interest of the party from
the operation of the bankruptcy laws. Generally speaking,
nothing short of a bequest over, on the occurrence of the
act prohibited, to some third party will have this effect.
The language of Van der Linden (Henry's translation),
p. 136, is, " The mere prohibition of alienation, without saying in whose behalf it is prohibited, is of no effect." It is no
doubt true that Voet. 42 1 43, speaking of execution, says,
Sed et fructus qtios debitor condeonnatus jure tisufructus
aut ex bonis JideicoTnmissariis ulteriori restitutioni obnoxiis
percipere potest judicati cavsd recte capiuntur ; nisi testator
nominatMn prohibuerit ne fructus capiantur executionis
gratia pro debitis usufructuarii vel fiduciariiantiquioribus
quam est usufructus per eum relictus." But I must think
that the " debitis antiquioribus," debts older than "usufructus relictus," must mean debts from which the " usufructus
relictus " has been expressly and specifically relieved, as in
the English case of Twopenny v. Peyton (10 Simon, 487).
Any other reading would be opposed to the acknowledged
doctrine that a man cannot enjoy property to the exclusion
of the general law applicable to debtors. The provision in
the case of Godden v. Crowhurst (10 Simon, 642), on which
the plaintiffs mainly relied, no doubt had not a gift over,
and yet the assignees were found not entitled to take the
bankrupt's interest but there was this distinction, between
that case and the present, that the provision being vested
in other persons than the insolvent as trustees, the will
directed that if the legatee should do any of the acts prohibited, whereby his interest might be forfeited or become
vested in any other person, the trustees were to pay and
apply the interest for the maintenance of the bankrupt, his
wife and children, as the trustees should in their discretion

authorities, however, referred to

me

to support that

by the
I

proposition.

;

——

;
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fit.
In that case the legal estate was in the trustees
from the beginning, and was continuing in them at the
time the question arose
and the decision appears to

think

;

amount to

this,

that the direction to the trustees was equiva-

inasmuch as by the very terms of the
provision an equity was given to the wife and children
which they could have enforced against the trustees. It
was ingeniously argued for the plaintiffs that that case was
similar to the present, inasmuch as the S. A. Association
are made the executors of this will, and as such a duty was
imposed upon them to see that the insolvent (who, according
to the argument of the plaintiffs, was the trustee as well as
beneficiary of the interest of his inheritance) performed
the duties of his trust by providing out of it for the maintenance of his wife and children. This argument by analogy
might or might not be good if the insolvent really were a
trustee for his wife and children of the interest of his
inheritance, as to which I express no opinion but as I am
of opinion, as already intimated, that he is not a trustee of
the interest, but takes it absolutely, without any claim
against him on the part either of wife or children, beyond
what they would have if the will did not exist, the argument, in my opinion, fails, and the casfe of Godden v. CrowThe case of
hv/rst gives no assistance to the plaintiffs.
Twopenny v. Peyton is of equally little if not of less value
to plaintiffs, in my opinion for there the provision was not
originally vested in the trustees for the maintenance of the
bankrupt and his children, but was expressly vested in
them after the occurrence of the bankruptcy, and with the
specific object of providing for the maintenance of the
bankrupt because of and in despite of his bankruptcy. It
was found that the assignees in bankruptcy did not take
the interest of the bankrupt, and it would have been hard
indeed if they could have done so. In both these cases the
legal estate was in third parties, and there was nothing
in the bankrupt which he could have enforced against
them, whereas in the present case the legal estate, ex concessis, is in the insolvent himself, and there being no gift
over in case of insolvency to any other person, capable of

lent to a gift over,

;

;

being enforced by such person, I

am

of opinion that the

interests of the insolvent's inheritance has passed to

and

is

vested in the trustees of his sequestration by virtue of

T
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48 of the Insolvent Ordinance, and that the plaintiffs
for the intervention of the Court

have not made any case

manner prayed.

in the
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Judgment

ci.itioii.

for the defendants.

rPlaintiffs Attorney, G. J. de Kobt4.
LDefendants' Attorneys, EEDELlHGnDTS

In

re

Insolvency.

—

I

& Wesseis. J

Estate of Geeig

Trustees'

and

&

Co.

Curators' Commission.

Where applicants had been appointed curators of an estate and
subsequently, on the estate being placed under sequestration,
were

appointed

trustees

entitled to charge five

per

:

Held,
cent,

that

they

were

not

commission upon the same

assets twice over.

—
C"-

was an application

T^^^s

Au^Sst

6
.

^

for the confirmation of the first

liquidation account in the insolvent estate of Greig

&

Co.

The firm formerly carried on business in England and
at Cape Town, the business at the latter place being
managed by one Stewart. On Stewart's becoming incapacitated, Messrs. Moore & Lewis were appointed curators of
the estate, and proceeded to administer it.
Subsequently,
however, it was made insolvent, and Messrs. Moore & Lewis
were elected trustees. In the account, they took credit for
commission upon the amount realised by them as curators,
and also for a commission upon the same amount in their
capacity as trustees. The amount of the assets was over
£2000 and the five per cent, commission charged in each
case was £101 16s.
Objection was made to this charge.
;

Porter, for applicants, supported the trustees' claim, on

the ground that if fresh parties had been appointed as
trustees, the double commission would have been paid,
all the work they would have had to do would
have been to take the assets out of the bank, and lodge

although

them

to a fresh account.

Griffiihs, A.G., in

Hodges,

support of the objection.

C.J., said

:

—The

joint commission

charged

is

277

The

too much.

parties

would be well paid

if

they got

five

per cent, on so large a sum, in their capacities of curators
and trustees, for the greater part of the work was done
when they were appointed trustees, and they need not have

u6i.

—
co.

been appointed unless they chose.

The Court (Hodges,

C.J.,

and Bell,

J.)

sustained the

objection, but allowed the account to be confirmed,

upon

the understanding that the second account should be so
framed as to amend the overcharge of commission, by

reducing

it

by one

half.

Robertson and Falcke, Tutors Testamentary of the
Minor Children of Steyn vs. Barry, Assignee
OF Falcke.
Joint and Several Liability of Assignees.

Where certain moneys helonging
hands of the assignees of a

to

minors had come into the

and the
and the moneys were lost
was liable for the loss.

tutor testamentary,

acting assignee became insolvent,

Held, that the solvent assignee

This was a case removed for argument from the Circuit
Court of Swellendam.
The facts were as follows: Falcke and Kobertson were
tutors testamentary of the children of one H. P. Steyn.

—

Falcke had the financial management, and subsequently
among his assets being £341, belonging

assigned his estate,

The assignees Barry and Reitz gave up
about dG122 in bank shares, but the balance of £219 had
never been given up though repeatedly applied for. Reitz
surrendered his estate showing no assets.
The tutors now sued Barry for £219, the balance. Barry
to the minors.

stated that Reitz

was the acting assignee

in the estate of

Falcke, and that he, Barry, had repeatedly asked Reitz to
place the money of the minors in a bank for safe custody.

Buchanan, for plaintiffs

:

—Barry has not exercised reason-

able care in seeing that the terms of the deed of assignment

were carried

out.
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—

Barry exercised all the reasondefendant
All the money passed
expected.
be
able care which could
none of it, and
touched
Barry
Reitz
of
hands
into the
Reitz.
of
default
for
the
liable
held
cannot be

De

Villiers, for

:

;

C.J., and Bell, J.) held that the
through the negligence of Barry, who

The Court (Hodges,
money had been
was therefore

Judgment

lost

liable.

for plaintiffs for

rPlaintitfB' Attorney, C. H. van Ztl.
LOefendant's Attorneys, Redelinghuys

vs.

trustee in

costs.

Hodges.

— Trustee

wi Insohrney.

for retention of moneys belonging

A

with

T

1843, §§ 100, 101.

6,

9s.

& Wessels.J

Basson
Ord.

£219

— Penalty

to the estate.

an insolvent estate received certain moneys due to
and retained them in his own hands, instead of

the estate

payijig them into the account of the insolvent estate.
called

a

special meeting of creditors

with reference

He

to this

money, and was instructed by the creditors to hold this
money until the question of the preference of a claim filed
against the estate by one B. was decided.
After that
decision the ap)plicant, a creditor, sought, upon motion, to
make the trustee liable for the penalty, provided by
Ord. 6, 1843, § 101.
Held, that under these circumstances
the pencdty could not be imposed, but no o^'der was made
as

to

costs,

the trustee not

having

strictly

complied with

the section.

im.
ngus

29.

Hodges.

Applicant was a creditor in the insolvent estate of M. M.
Basson, of which estate respondent was trustee. In such
capacity respondent received on August 21, 1866, a

sum

of

being a dividend from the estate of one De Jongh,
which sum he had retained in his hands. Applicant moved
for an order under Ord. 6, 1843, § 101, to compel the
trustee to repay for the benefit of the estate double the
amount so received by him.
The affidavit of respondent stated that he was elected

£94

9s.,
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trustee on August 30, 1864.
He administered the estate
and filed an account on March 3, 1866. About June, 1866,
he became aware of a dividend due to Basson's estate from
the estate of De Jongh, and he received the amount,
£94 9s.
Applicant had not then proved any claim on

on September 11, respondent called a
meeting of creditors, at which proof of applicant's
claim was tendered, but refused by the magistrate in
consequence of some informality.
In January, 1867,
respondent, being anxious to close the estate, called a
special meeting of creditors for instructions as to the
disposal of the money, at which meeting applicant tendered
a proof of debt for £250, for which he claimed preference.
The creditors, with consent of applicant's agent, resolved to
take counsel's opinion on the question of preference, the
Basson's estate;
special

meantime to retain the money in his hands.
was against the preference this was
submitted to applicant's attorneys, who made no objection
thereto.
On July 30 the liquidation account was filed.
The money which had been received by respondent had
always been banked, first with the Cape Town Bank, and
afterwards, for convenience' sake, with the Malmesbury
Bank, in applicant's own name but it had never been
appropriated by him, and immediately on being served
with notice of this application, respondent had transferred
it to the name of the insolvent estate, and would have
done so at any moment had he been requested to do so.
Respondent had received no interest on the money, and
stated that there would not have been any, had the money
trustee in the

Counsel's opinion

;

;

been before deposited in the name of the estate, as the
banks did not give interest on floating deposits.
The affidavit of one Biccard, another creditor in the
corroborated respondent's

estate,

statement

as

to

the

creditors' authorisation of the retention.

—

Griffiths, A.G., for applicant:
The money can be recovered on motion in this manner, for the trustee is an
officer of the Court for the purpose of distributing the
estate it is clearly to the trustee's benefit that it should
;

be so done as it saves the expense of an action. If the
Court has no jurisdiction to entertain this application on
motion, I would ask that the applicant or some other

itev.
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competent person be appointed
specify

by whom
mi

,

There

recovered.

plaintiff, as

whose

or at

the law does not

suit the penalty is to be
•

n

,.

no charge of fraud in

is

1

•

•

this instance

against respondent, but such retention by a trustee will be
a very bad precedent, if allowed.

—

Porter, for respondent
The circumstances of the case
are peculiar, and are such as to show the Court that the
trustee had just and legal cause for retaining this money.
:

The

trustee acted bond fide throughout
him by the creditors

authority given

;

there was special
for retaining

the
In case the Court should see fit to
impose the penalty, the judgment should not be given on
motion.

money

in his hands.

Hodges,
Ordinance

C.J., said
is

:

—The 101st

section of the Insolvent

of a very peculiar kind.

inserted in this law,

It is a penal clause

and must not be extended beyond

its

Under the 100th section the creditors
have it in their power to take steps to direct the trustees to
open an account in any bank they choose but if they do
evident meaning.

;

not do

'

a proviso allows the trustees to choose the bank.
In this case it appears the trustee placed the money in the
bank with which he usually dealt, but he has not opened
an account in the name of the estate as he ought to have
done.
That proviso not being complied with, § 101 imposed a penalty unless the trustee had just and lawful
cause for not doing so.
It appears from the affidavits that
so,

there had been a special meeting called for the purpose of
bringing to the notice of the creditors that this money was
received; and Dr. Biccard corroborates the trustee in his

statement that he had the money in his possession and
asked for instructions, and the creditors, of whom applicant
was one, informed him that he had better retain the money
until the question of preference on applicant's claim was
settled.
I am, therefore, of opinion that this amounts to
such a lawful cause of retaining the money as is referred to
in § 101, 1 therefore think that the trustee should not be
subject to the penalty imposed under § 101, even assuming
the strongest interpretation of the clause. The application
must, therefore, be dismissed, but without costs, as the
trustee, though acting bond
with the law.

fide,

has not strictly complied
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Bell, J., concurred and said
I think the trustee
should have opened an account in the name of the estate,
but, though not exculpating him, the conduct of the
:

him and tended to relieve him from
wish it to be distinctly understood, however,
that this is not to be construed into a precedent against the
imposition of the penalty provided by § 101, in cases where
creditors extenuated

the penalty.

its

I

application

is clear.

—

CoNNOK, J.
I also think the application should be
refused, and that costs should not be given, as the trustee
has not opened an account in the name of the estate as
required by § 100. As has been contended, I think there
are sufficient reasons for succeeding in an action against
the trustee for a civil remedy but this is a penal provision, and the words of the clause must be strictly construed.
If the Attorney-General placed the trustee on his trial in a
:

;

penal action, he certainly could not hope to succeed, simply
because the trustee had placed the money in the bank in
his own name instead of depositing it to the credit of the
estate, while at the same time it could even then be drawn

by him from the bank on

his

own

cheque.

Application refused, without costs.
Hofmrtr, Tbedqold,

[Applicant's Attorneys,

Van Renen
Mutual

Will.

—

vs.

& Wateembyer.]

Trustees of Brink.

Codicil written hy one of the Testators.

—Lapse

of Time.

A. and B. made a mutual will under which, amongst other
provisions, it was declared that upon re-marriage of the
survivor, half of the joint estate should go to C, their only
child.
By a codicil this was altered to one-third of the
free proceeds, which was to le secured to the executor's'
satisfaction, and the whole estate was to he valued ; hy a
suhsequcnt codicil in A.'s handwriting, the half was
restored as hefore, hut with the condition that, having paid
C. her legitimate portion, the survivor

retain the

one half of the

estate

should he entitled

during his

life,

to

the

isei.

—
Hodges.;'

282
jjrovisions as to

appraisement and the finding of secvrity

A. was the survivor, and at the date of
was a inajoi'. She subsequently ivas twice
married, and for more than twenty-five years A. remained
in possession of the estate, having paid C. her legitimate
portion.
A. became insolvent, and C. proved in his estate
heing annulled.
B.'s death, C.

for the balance of the hcdf of the joint
tion of the legitimate portion.

against A.'s trustees,
luas void,

and

accm'dingly

to

to

be

have

it

allowed

by claiming

whilst in A.' s hands.

C.

estate after deduc-

now brought an

action

declared that the latter codicil
to

amend

the interest

The Covrt

her proof of debt
on her inheritance

gave judgment foo' the

defendctnts,

juneM.
sept^u.

^^Brink'B*^'
Trnetees.

Action to have a certain codicil, executed by A. Brink and
^ife ojj tjje loth May, 1824, declared null and void as
^° certain of its provisions; and to recover the sum of
£569 16s. as interest on the amount of the maternal

iiis

inheritance of the plaintiff.

The plaintiff was the only child of A. Brink, and was
born in 1812. In 1816, Brink and his wife made a mutual
will by which they first of all bequeathed certain slaves to
their daughter, the plaintiff,

declaring that these slaves

might not be sold after the death of the daughter, but
should descend to her descendants, and in case of no
descendants, then to their father and mother then living,
and after the decease of them then to their nearest collateral
kin.
If any slave were sold by the daughter during her
life-time the proceeds of such sale were to be burdened with
a, fideicommissum, and to descend as the slaves would have
descended. The survivor was to remain in possession of the
slave, but on re-marriage of the survivor possession of
the slaves was immediately to be given to the daughter.
Their only child and daughter was then instituted heir
with the survivor. The survivor was to educate and
support the minor daughter until she reached the age
of majority or married, when the whole estate was to
be inventoried and the legitimate portion paid to the
daughter.
In the event of the survivor wishing to re-marry,
the estate was to be sold, and half paid out to the daughter
or to her guardians for her benefit.
This sum was to be
burdened in the same manner as the legacy of slaves. If
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the survivor should die without entering into a second

marriage, the lawful half of the estate to be inherited by
the daughter should remain burdened with fideicommissum
to devolve on her death to, and in such wise, as is disposed
above, with regard to the slaves bequeathed to her.

In 1818, the testators added a codicil to this will,
declaring that, after the death of the first dying, the whole

was to be valued and a legal third share secured to
the satisfaction of executors on behalf of the daughter.
On the 10th May, 1824, the testators executed a further
estate

codicil in the following

terms

:

"

Annulling the appraise-

ment of the estate directed in the foregoing codicil to be made,
and the giving security for that one-third of our property
bequeathed to our child or children by the preceding
codicil dated 14th January, 1818, willing and desiring
further that the survivor entering into a marriage shall,
before the solemnisation of such marriage, cause the whole
estate to be appraised

the

by

irreproachable

men and

to secure

bequeathed property
included therein, on behalf of our child or children during
the lifetime of the survivor under obligation, however, to
half of

our

pay out to our

said

estate,

the

child or children

on their attaining their

amount to any
and such to
be awarded to our child or

majority, such part of the estate as shall

legitimate portion thereof according to law,

tend in diminution of what shall
children in the whole," with certain other declarations as to
the appointment of executors.

The

testator's

wife died in

1836.

The

The

survivor, the

May, 1824, was
in the handwriting of A. Brink himself, and thus plaintiff
contended that, while it was valid as to the first part, it
was invalid as to the last part which allowed the survivor
to retain one half without interest, as being a benefit to
testator, re-married in 1840.

himself.

And

codicil of

plaintiff claimed the interest that should

have been paid if this codicil were declared void. A. Brink
became insolvent in 1863, he having remained in possession
of the estate after paying his daughter her legitimate
portion.
In 1836, the plaintiff was married to one Mechau
in community of property, and he had approved of and
confirmed a liquidation account of the joint estate of the
and mother of the plaintiflT in 1837, this account
being framed in accordance with that part of the codicil
father

mi.
sep*

14!

vm SiTen vs.
Trustees.

—
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1867.

Sept.

u!

vanienenrs.
Trustees.

now

attacked; and had accepted the amount awarded to
the plaintiff under that account. Mechau died, and plaintiff

Van Renen in community of
and no action had previously been taken to upset

Subsequently married

property,

this codicil.

In 1865, the

had been declared entitled to rank
upon the insolvent estate of her father

plaintiff

as concurrent creditor

for a certain amount.*

This amount she had been ranked for and a dividened was
awarded. The account was confirmed by the Supreme
Court in October, 1865.

Buchanan,

for the plaintiff.

Porter, for the defendants.

Gut. adv. vult.

Posted (Sept. 14, 1867).

Bell,

The

J. (delivering

the judgment of the Court), said

:

action has been brought for the purpose of having

a

codicil to a will declared null and void.
Plaintiff is
the only child of A. Brink, D. son, and his first wife,

who made

a mutual

will,

bequeathing one half of the joint

estate to plaintiff, their only child,

of the survivor.

A

upon the re-marriage

dated Jan. 14th, 1818, altered
this to one-third of the free proceeds of the estate, which,
however, by another codicil, dated May 10th, 1824, and
written in Brink's own hand, was brought back to one half,
but with the qualification that, having paid the child her
legitimate portion, the survivor was to be entitled to retain
the one half of the estate during his or her life, without

payment of

codicil

interest, or finding security for

interest or finding security for

now an

payment

payment

of capital.

of

Brink,

has never found security, and the
prays that the codicil of May 10th, so
far as it gave him the use of one half of the estate without
interest, may be declared null and void, and that she may
be entitled to her interest on her half of the estate from
Oct. 1st, 1836, when the testatrix died and that she may
be allowed to amend her proof of debt on her father's
insolvent,

plaintiff therefore

;

* Vide supra, Van Beeneri's Trustee vs. Brink,

p.

151.

—

—
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add that amount o£ interest to the amount
ise?.
and allowed by judgment of the
&^t. u.
Court in September, 1865.* The Court, holds that the vani^nM,
codicil is not void by reason of being written by Brink
Tra°teM.
himself, although he turned out to be the party benefited
by it, since it might have been his wife who benefited had
she survived and inasmuch as the plaintiff was of age and
sui juris when her mother died, and has been twice married
since
while the surviving testator was allowed by her and
her two husbands to enjoy the interest of her half of the
inheritance without dispute or question, and there is no
suggestion of any irregularity on the part of Brink, it holds,
further, that it would be beyond all reason to allow the
matter to be gone back upon after a lapse of twenty -six years.
The Court regards it as an attempt to give Brink, through his
daughter, and as against his creditors, interest which he has
himself received and spent, and declares that the codicil of
1824 was inept to give the insolvent a right to retain the
interest on his daughter's inheritance, but that under the
circumstances the plaintiff is precluded from having the
benefit of that interest during the time past, and also during
the time to come during the life of her father.

estate, so as to

of principal already proved

;

—

The judgment of the Court (Hodges, C.J., Bell and
Connor, JJ.) was therefore for the defendants, but by
consent, no order as to costs.
"1

rPlaintifiTs Attorney, C. J. BuissiMNfi.

LDefendanta' Attorneys, Hofmeih, Tbedgold,

R.
Ciretoit Court.

—

Sentence.

Mans.

—Review. — Charter of

Ord. 40 of 1828, §§ 2-5.

Justice, §

32

Point reserved for consideration of

the
Tlie

VS.

& Watermeter. J

Governor.

Supreme Court lias no power to review the proceedings of
a Circuit Court where sentence has been passed and no
point reserved for

In such a case

the

its

consideration.

Supreme Court may grant
* See page 163.

leave to

the

—

286
prisoner

to

present a petition, atid on

its

appearing that

some material irregularity at the trial will
advise the Executive Government to remit or modify the
there has ieen

sentence.
1867.

s^t.^l;

R.

vs.

In this case a woman named Mans had been convicted at
the Circuit Court of Beaufort West, before Bell, J., on May
10th, 1867, of murdering her husband by poisoning him with

Mans.

strychnine.

died

The evidence showed that the deceased had

from the

a dose of strychnine;

effects of

that the

prisoner could have had access to some strychnine which

was kept

in the house of one

before being taken

ill,

Horak

;

that immediately

the deceased drank from a bottle of

brandy which had been for some time in his bedroom that
he at once complained that the brandy was bitter; that
when dying he declared that his wife had poisoned him that
the prisoner showed no concern at her husband's death that
after his death she was seen to rinse out the brandy bottle.
;

;

;

At the

trial the following took place
Cornelius Mans, aged six, son of prisoner and deceased,
after giving some preliminary evidence, said, in answer to
the prosecuting Counsel: "I did not tell the magistrate
that four days before my father's death, and while he was
away, I was looking into the bedroom window. I did not
:

—

see

my

mother take up the bottle in the bedroom.

I did

not see her put anything into the bottle. I did not see my
mother one day at Horak's put anything into a rag from a
bottle in the drawer."

Bell, J., here said it was clear that the witness had been
tampered with, and called William Hudson, Resident Magistrate of Victoria West, who swore
" I took the depositions.
The boy swore he was looking in at the window and saw his
mother pour something like white sand from a rag into the
bottle produced.
Also that she had taken the white sand
out of a drawer in the bedroom of Horak. He also identified
the strychnine bottle now produced. He gave his evidence
readily and in a straightforward manner."
(The boy was
now hanging his head and mumbling his answers.)
By order of the Judge the boy's previous depositions were
:

read to the jury,

Kinnear

Lordship remarking that
what they were worth."

"

—

(for the prisoner) objecting, his

they should go to the jury for

;

:

287
Cornelius

Mans

(examination continued)

I

:

have seen

i86».

Horak
mother was not

the bottle produced (the strychnine bottle) before.
present.

Bob the Kaffir was with him. My
I saw my mother with a bottle at Horak's, but

was not

this bottle.

had

it.

My

not this one.

it

—

Bell, J., in charging the jury, said, inter alia
Taking
thus the presumptive evidence in the case, it is very strong
against the prisoner, and applying the direct evidence of the
boy it is clear as the noonday sun. It is true that the boy
has not spoken to-day as he did before the magistrate but
in order that the ends of justice might not be defeated by
;

to be read

.... The

I

ordered the previous depositions

witness on the previous occasion spoke

now he tried to conceal what he knew .... I would
not charge the jury to rely on the evidence of the boy if it
were unsupported by the other circumstances of the case
but when all the other circumstances fit in so exactly with
the boy's story, I am afraid the jury must return a verdict
out,

of guilty.

I will reserve the objection taken, for the con-

sideration of the Governor.

The jury found the prisoner guilty, and sentence of death
was passed.
The following report was sent by the presiding Judge to
the Governor.
" Sir,

—

I

have the honour to submit

report, in writing, of all

Christina Mans,

who was,

to

your Excellency herewith a

the proceedings upon the

trial of

at a Circuit Court holden before

me

Hermina

at Beaufort,

on the 10th of May, 1867, duly convicted of the crime of murder, and
sentenced, by the judgment of the said Court, to be hanged by the neck
until she be dead, by the public executioner, at such time and place as
the Governor shall appoint, and to be imprisoned in the gaol of Beaufort,
or such other place as the Governor shall appoiat, until she shall have
undergone her said sentence ; and of the evidence then adduced, and to
state my opinion that the conviction of the said offender was obtained in
the due course of law, and that no reason exists for a total or partial
I have, ifcc,
remission or commutation of the sentence in this case.
"Sydney S. Bell.

—

" Before closing this letter, I think it proper to bring to your Excellency's
my having reserved for your Excellency's consideration the effect of an objection taken by Kinnear, for the prisoner, to the
admission of the depositions made by the boy Cornelius as evidence upon
notice the reasons for

the trial of the prisoner.
" Kinnear rested his objection on the

first

part of a passage in Archbold's

3]
4.

R.

She took a bottle out of the kisje, but
mother had no rag in her hand.

tampering with witnesses,

sept

vs.

Mans.

;
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1867.

"seot
,.

R.

vs.

^3
4.

Mans,

Criminal Practice (p. 148, lltli edition),* which referred to the admissisuch depositions, as evidence per se only in cases where the
witness who had made them could not be produced. But if he had read
further, he would have found that they could be produced to confute a
witness either withholding his testimony or giving testimony diflferent
from that to which he deposed before the committing magistrate. I had
no difSculty in rejecting the objection at the time; and since coming
bility of

home

my

moment, confirmed by
which Mr. Kinnear ha'i
not called my attention, to which I have above alluded, and by reference
to Bussell on Crimes (vol. 2, p. 663, 2nd edition), and Ord. 72 of 1830,
I

have found

opinion, formed at the

perusal of that part of the passage of Archbold to

feet. 48.

" If I had felt any doubt about the correctness of my opinion in law, I
would have reserved the point for the consideration of the Court. This I
did not do but I thought it would be satisfactory to the jury, in a case
of life and death, that the matter should be left open for the consideration
of your Excellency and your Council, lest they should think that I m'ght
be wrong. Hence the reservation.
;

"Sydney

S.

Bell."

(July 28th, 1867, coram Hodges, C.J., and Bell, J.)
Porter presented a petition from H. C. Mans, praying for
a remission of her sentence on the ground of irregularities
in the trial.

The Court refused
be read, desiring

for the present to allow the petition to

first

to have the point argued whether

there was any right of review or appeal to the

Supreme

Court after sentence of death had been passed at a Circuit
Court.
Porter, Circuit Courts with reference to the Supreme
Court are inferior Courts. If so, there is a power of review.
Ord. 40 of 1828, sees. 2-5
Charter of Justice, sec. 32
Ord. 73 of 1830, sec. 3.
I
I admit there is no appeal, but there may be a review.
may refer your lordships to the case of the three Hottentots
convicted of a murder in Namaqualand and sentenced to
death, and in which the judges subsequently considered
the circumstances and recommended a pardon. Also the
case of a Fingo convicted and sentenced at Beaufort in
1862, whose case was brought under review in consequence
of a doubt existing whether certain evidence received at the
trial was admissible
the evidence being afterwards ruled
;

;

inadmissible.
* p. 274, 19th edition.
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[Hodges, C.J.

:

— That case was tried before me.

At

the

isev

trial I reserved the point,

and after consultation with the
recommended a particular course to the

other Judges, I
Governor. No point has been reserved here.]
With due respect, Mr. Justice Bell erred in referring a
point of law to the Executive Government.
Griffiths, A.G.,

for the

's'e'/t.^l

4.

^'

Crown, contended there was no

appeal.

The argument was ordered

to stand over for a full Court.

Postea (Sept. 3rd, 1867 (coram Hodges, C.J., Bell and

Connor,

JJ.))

Porter, for applicant, recapitulated his previous arguments

and continued

:

—The Supreme Court must have some means

of preventing a miscarriage of justice, especially in a capital
criminal case. The case is now in the Supreme Court by

the Rule of Court 185. I argue that a record being in this
Court, your Lordships can set aside the judgment. I may
mention a case in which there was a personation of a juror,
and the prisoners had been convicted. The argument came

on before a

full

Court who sustained the objection, and

re-

commended a pardon.

is

—

The only possible way you can argue
by favour of the Court, not with a view to a

Bell,

J.

:

this case

reversal,

but with a view to the Court, if it should be satisfied there
is good ground, making a representation to the Governor

on the prisoner's behalf.
The petition was withdrawn, the Court consenting to hear
argument on the terms mentioned by Bell, J., above.
Posted (Sept. 4th, 1867).

—

Istly.
By the
Porter (for the convict Mans) contended
English law of evidence, the deposition of the boy Cornelius
would not, in this particular case, be admissible for any
purpose 2adly. If admissible for any purpose, then only to
neutralise any facts sworn to at the trial in favour of the
:

;

prisoner, but not to be evidence to
facts stated in the deposition

petent to
Vol. V.

inquire

;

any extent of any of the
now com-

Srdly. It is not

whether, besides the

illegal

evidence

U

;
;
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Sept. 3!

—

"

admitted, there was suiEcient legal evidence to warrant
the conviction 4thly. If it were competent to make that
;

was not

inquiry, there
5thly.
if

By our local law

sufficient legal evidence to convict

the deposition was inadmissible, even

admissible in England.

was a

contend Kinnear's objection
by the passage of Archbold,

I

valid one, fully supported

quoted at the trial.
[Bell, J.
I treated the witness as if he were kept back
by the procurement of the prisoner, because, though his
corporeal presence was in Court, his mind was not there. The
case was one of a witness who had made a free statement,
now making no statement at all.]
When in answer to leading questions the witness says
" no," I apprehend that he was certainly present and that
he could not be regarded as a witness who was out of the
way by the procurement of the prisoner, being there in
person before the Court.
Besides the passage from Archbold, quoted at the trial, I
may refer to Russell on Crimes (vol. 3, 4th edition (Greaves),.
pp. 465 et seq. and 491 et seq.) Etuer and another vs. Avibrose
and another (4 Barn, and Cress, p. 25) Wright vs. Bechett
HoJdsworth vs. Mayor of Dartviouth
(1 M. & Rob. p. 414)
R. vs. Ball (8 C. & P. p. 745)
(2 M. & Rob. p. 153)
:

—

;

;

;

;

;

Farr (8 C. & P. p. 768) R. vs. Williams (6 Cox. C. C.
The boy's deposition could only be admitted to
p. 348).
annul his evidence given at the trial, and could not go to
the jury as general evidence for what it was worth. Without the boy's evidence there was not sufficient to convict
the prisoner. Under Ord. 72, sec. 48, it is not competent
for either party to impeach the credibility of his own
R.

vs.

;

witness.

Ryberg

vs.

Ryberg (32

L.

J.

Pr.

and Mat. 112 and
there can be

W. R. 502). It has been laid down that
no new trial after sentence has been passed.
11

Griffiths, A.G., for

witness.

may

the

Crown

Statements previously

—

The boy was an adverse
made by an adverse witness

:

be used in disproof of his adverse statements.

justified the putting in of the boy's deposition.

without the disputed deposition there was
justify the conviction.

Cur. adv. vult.

This

But even

sufficient to

:
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Postea (Sept. 10th).

im.
July

23.
Sept. 10.

The Judges of the Court sent the following certificate to
the Governor recommending a pardon.
K.

vs.

Maxs.

" The learned Judge appears to have left the depositions to the jury as
evidence of what the boy therein deposed to. This appears to us to have
been incorrect and as the evidence vras most material, and adverse to the
prisoner, we think that the verdict must he deemed to have been
influenced by it, and therefore we feel ourselves called upon to recommend
to your Excellency that a pardon be granted to the prisoner.
(Signed)
"W. Hodges.
"H. CONNOK.
" Sydney Bell."
;

[Trisoner's Attorney,

W.

E.

Mcore.]

Trustees of Natal Maeine Assueaxce and
Trust Co. vs. Wood.
Trust Deed of Com]pany.

Ultra vires.

A

Gmiypany

in

—Pmvers

i>f

Notice of Mcetiiii/.

Dinrtors.

—

—

C'al/s.

under its Deed of Settlement was authorised
marine and life assuranee, to administer

tvliicli

to engctge

—

fire,

and manage

estates

and property,

to

guareintee thefielclity

of persons holding situations of trust, to malce adcances
on hills of lading and to carry on other husiness not

repugnant
over

took

to

tlie

the

and

deed,

liabilities

%vas managed,

hj Directors,

of certain persons engaged

trade in consideration of their assigning their estates
the

Company

the

:

defendant,

a heavy
a,

responsibility for

loss rcsidted

shareholder
the

above

from
had repudiated

to

this transaction

viho

transewtion

in

as

as

soon

edi

he

became aiuare of it, refused to pay certain calls on his
shares lohich were necessary to meet the liabilities of the
Company incurred as above, on the ground that the acts of
the Directors were ultra vires
the meetings at

which

and

the calls

that no proper notice of
were authoriserl had been

given as provided by the Deed, tvherevjwn the Convpany
sired

him: the amount of the call sued for wa.s
amount d%tc on the shares according to

the lohole

less

than

the Deed.

U

2

r

vsTMana
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Held

{hy a majority, Bell, J., diss.) that

under

the cir-

an

action

fw calls

nunstances

disclosed, it urns

no defence

representing a portion of the

to

amount

still

due upon

shares, that the Directors hael acted ultra vires

that the action of the Directors

was not ultra

:

the

further,

vires,

and

that defendant was liable for ccdls authorised at piroperly

convened meetings

;

hut that as no proper notice

piroved in respect of one of the meetings, there

ahsohttion

from

the

had

been

must

instance in respect of the ccdls

be

made

thereat.

1867.
,,

u,

Natal Marine
Assurance Co.
vs.

Wood,

was brought by the plaintiff Company
amount of four separate calls
of £l each on SBVcnty shares in the Company held by the
,
i
rni
n
deiendant. The calls were respectively payable on the
1st May, 1st August, 1st December, 1866, and 1st March,
1867.
The Company was formed in 1864, Wood being an
original shareholder.
Under the Deed of Settlement it was
provided that certain sums should be payable on various
instalments up to February 1865, upon 8000 shares then to
be issued. The residue of capital was to be payable as
Further calls being required, the
occasion might require.
Directors made calls amounting to £6 per share in calls
of £1, the first four payable as above, the last two on
September 1st and June 1st, 1867. The defendant refused
to pay these calls, and pleaded that the Directors in 1865
guaranteed in their capacity as Directors, the payment of
the liabilities of one Pinsent and one Few, both of Natal,
This

against

action

Wood

to recover the

j.

i

i

i

i

in consideration of their assigning their estates to them.

Heavy losses were suffered by the Company in consequence,
and the defendant contended such a proceeding was
altogether tiltra vires of the Directors.
The losses made
the calls on shares necessary. Defendant had repudiated
the contract as soon as he knew of it.
As a further plea
defendant alleged that by the above transaction half the
capital was lost, and in such case the Deed of Settlement
provided that a meeting should be called, and the sharewhether the Company should be
This meeting he alleged was not called.
Action was taken against thirteen other shareholders.
Pleadings were filed in the cases of one Houseley and one
Jones. The eleven others, and subsequently Jones and
holders should decide

carried on or not.

I
;
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Houseley, consented to abide by and be bound by the
decision which might be given in Wood's case.
Houseley 's
case differed slightly in that he had paid the first two
calls.*

In the other case no

calls

had been

paid.

A.G., for the plaintiffs.
Cole (with him De Villiers), for the defendant.
vult.

Posted (Sept. 14th).

—

Connor, J., said
In considering this case I will first
assume that the conduct of the Directors has been idtrd
vires, and then, whether that justifies defendant in refusinoto pay the calls.
By the Deed of Settlement, the shareholders contracted to pay ^610 on each share, not more than
thirty shillings of which was to be paid at first, while the
subsequent calls were to be made by meetings of shareholders duly convened. That was a good contract, for the
Deed did not say that the calls must not be for anj'wrongful act of the Directors all that was required by the
contract was that the calls should be made by meetings
of shareholders duly called. The contract was with the
Company, and not with the Directors and the acts complained of were not the acts of those who were Directors
now, or when the calls were made and if that plea was to
be relied on when we consider how much is involved in
the question, and how many equities are concerned
think it should be settled by a separate action. Assuming
that the acts complained of were ultra vires, the defendant
might have gone to the Court in Natal and interdicted the
plaintiffs from making the contract with Pinsent and Few
or, after it was entered upon, he might have gone to the
Court in Natal to compel the plaintiffs to defend the
actions upon the promissory notes which they had signed
And wiih respect to the Directors,
for Pinsent and Few.
it seems to be admitted that before entering on the contract,
the Directors took the best legal advice which they could
get, and that they were told it was not ultra vires ; and,
:

;

;

;

—

—

"

In Ilousehy's Case absolatiou from the instance was granted, with

costs against thu plaintiffs.

Natal Marine
Assurance Co.
vs.

Griffiths,

Cur. adv.

1867.
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although the contract was a large one, it appeared from the
minutes that they anticipated it would turn out a profitable
onc, SO that if defendant had gone to the Court to ask for
an order to compel them to defend the actions against the
holders of the promissory notes, that would have been a
point deserving some consideration; for the shareholders
generally might say they ought not to defend the actions,
when they had expected the contract to turn out profitably

:

and the mere

fact that the Directors,

legal advice they could get,

was

in itself

prima

were told

facie evidence that they could not

defend the actions on the notes.
that

by reason

upon taking the best
it was not ultra vires,

The

state of the case

was

of the shareholders not proceeding in the

way

in which the law authorised them, either by applying
an interdict to prevent the Directors from entering
upon the transaction, or for an order for them to defend the
actions upon the notes, the consequence of allowing the
defence set up to the action would be that nothing would
be available to meet the liabilities, until something had
been done to settle all equities involved in the case. The
action, therefore, could not be defended on the ground that
there had been some mismanagement on the part of the
Directors.
Not a single authority had been cited to show
that they could support such a defence, while there were
several authorities the other way, even going to the extent
of showing that such a plea could not be set up (London S
Brighton Railivay Go. vs. Wilson, 6 Bingh. N.C. 137, and
for

8 Scott, 347).

But then comes the question whether the contract with
Pinsent and Few was within the scope of the Deed of
Settlement.
I was first of the opinion that the conduct of
the Directors was ultra vires under § 4, and I am so still,
because the different kinds of business enumerated there

included the

incurring of

no

liabilities,

but

only the

management of the estates of other persons on commission,
and would not warrant the endorsement of notes. But
§ 5 gives authority to guarantee the fidelity of persons
holding situations of trust, which plainly infers a contract
of suretyship; while § 9 authorises advances on bills of
lading and " other business not repugnant to this deed
and as the contract with Pinsent and Few was nothing but
'

;

a contract of

suretj'^ship

analogous to what

is

included in
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cannot hold that it is repugnant to the deed, or that
the conduct of the Directors is idtra vires, although it
§ 5, I

might be
there
for

so, so far as § 4 only is concerned.
And, besides,
a clause which declares that it shall be lawful

is

the Directors from time to time to act according to

may think best for the good of
the Company, and probably they have done so with regard
to Pinsent and Few's contract.
With regard to the other
plea which is involved in the general issue, that the
meetings were not duly called, according to the Deed
their discretion, as they

notice of the meeting must be given in the Natal Gazette
and two Colonial papers. In the case of the April meeting
there was no objection upon that ground, and there was
positive proof that the notice appeared in the Gazette

in the Port Elizabeth Telegraph

;

and

but, with regard to the

November meeting, there was no evidence to show that the
had appeared in any other paper than the Gazette,
and therefore I think that the meeting must be taken to
have failed in notice. The Attorney -General has contended
that the Directors had themselves power to make calls
in the case of sudden loss but they have not made the
notice

;

they have only called meetings which authorised the
and if they had made them, it is doubtful whether
calls
is such a loss as that contemplated by the clause
loss
the
calls,

;

authorising the Directors to make calls. Judgment therefore must be for the plaintiffs for the first two calls made
in April, with absolution from the instance on the two calls

made

the

at

November meeting, which was not duly

convened.

Bell,

J.,

said

formed are

:

—The objects

specified in §

subdivided into nine branches.

embrace sea insurance,

life

All of these businesses, as

is

for

which

this

Company was

2 of the Deed of Settlement,

The

first

three subdivisions

and fire insurance.
well known, are carried on by
insurance,

the insurers taking individual risks, each comparatively
small in amount, and experience has proved that these
businesses are more or less successful according to the
discretion used in fixing the extent of risk to be taken in
each instance, but experience has never shown an entire

collapse

of the Insurance

falling in at one

Company from

and the same time.

The

all

fifth

the risks

subdivision

isej.

^^fil"
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this section applies to guaranteeing the fidelity of
persons holding situations of trust, and is subject to the
samo observation as I have made in regard to the first

and these and the fifth are the only objects of this
Company, which, in my opinion, necessarily import a
guarantee to the persons dealing with it. But as to all of
them it is a guarantee which is applied to a number of
small sums which could not entail the sudden ruin of the
Company without some extravagant supposition. The

three,

fourth subdivision

is expressed in the following terms[His Lordship read the terms.] This is the subdivision
under which, in fact, the deed of arrangement between
Pinsent and this Company was framed, and which is

The words " administration and
and property," at the outset of this
subdivision, govern it throughout -all that follows merely
gives instances. In my opinion, every instance taken by
itself, and all the instances taken together, embrace only
arrangements with third parties, whereby the Company is
to manage their affairs as agents merely the large amount
supposed to authorise

management of

it.

estates

—

;

of subscribed, not paid up, capital holding out to the public

inducement to employ the Company in the fact of ample
security that the funds intromitted with will be duly
accounted for. If I am right in this, very little, if any,
capital

was required for the purposes of this fourth subThe sixth subdivision contemplates a Savings

division.

Bank

;

that also could require but

little capital, as all

that

embraces was the prudent management
The seventh
into the hands of the Company.
subdivision applies to the discounting of promissory notes,
accepting other securities and advancing money on debts
of other people's

it

money put

proved in insolvent

or

assigned

applies to lending money
these terms, " the advancing of

estates.

The

on bond, and the ninth

eighth
is

in

moneys on bills of lading
These
not
repugnant
to this deed."
and any other business
were
ninth,
and
rather
the
seventh
subdivisions,
or
other
them
bj''
embraced
showing
that
business
was
as
referred to,
which necessarily put to risk the capital of the Company,
and therefore might be said to involve a guarantee the
objection taken to the deed now in question, and it was
argued that, although the deed with Pinsent might not be
covered by any instance given in the subdivision, it was

—

;
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covered by the words

"

not repugnant

" in

the ninth sub-

Now

what I have alluded to is open to two
observations; (1) The Deed here adopts one of the in-

division.

stances

given

confessedly

in

the fourth

was framed,

it

management of Pinsent's
by him.
Neither that

subdivision,

under which

the administration and

viz.,

under a deed
nor any of the other

estate as assignees

instance

subdivision implied, or, in my opinion,
authorised a guarantee to any greater or further extent
than that the estate to be administered and managed would

instances in this

be faithfully administered and managed and that, if it
should not be faithfully administered and managed, those
interested would have the liabilities of a large body of
shareholders to fall back upon, a body which had bound
themselves to pay up £100,000 when required; but
nothing in this subdivision authorised those managing the
;

Company

to put

the

Company

in the place of those in-

terested in the estate, to bind the

payment of

Company

to

make good

their creditors without regard to the sufficiency

The second observation, which
argument is open to, is that, although the object
of the seventh and ninth subdivisions necessarily involved
risk of the Company's capital, they did so only in comparatively small sums in each instance, as in the other
instances of insurance, and therefore could not, without
extravagant mismanagement, extending over a period of
time, have put the credit of the Company or its entire paidup capital in jeopardy whereas by the deed in question
of the assigned estate.
plaintiffs'

;

the

Company

took, at one risk, a crop of liabilities to a

variety of persons, under an undertaking that their pay-

ment should be

certain,

whatever might turn out

sufficiency of the estate to cover the liabilities.

therefore, the

to be the
I think,

arrangement was repugnant to the Deed

varied the nature of the particular instance
under which it was entered upon
by giving a guarantee to third persons, which the instance
did not authorise and secondly, because it differed from
first,

because

it

in the fourth subdivision

;

the business authorised by the other subdivisions in this,
that it made the Company undertake one great, and, as it

has proved to be, overwhelming risk
whereas these suban aggregation of independent
If I
risks, each of them comparatively small in amount.
;

divisions authorised only

im.
^T'uxataiMarme
''v"™vood.°'
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am right in the view I take of the nature of the diflferent
kinds of business authorised by the subdivisions of § 4, it is
obvious that the employment of the Company's capital in
,

,

.

i

n

.,,..,

i

these businesses would have been slow in developing

and that the

itself,

up of the subscribed capital, unless the
Company should have been unusually unsuccessful, must
have extended over a long period of time and that I am
right in my views is supported by § 6 and 7 of the Deed
calling

;

of Settlement.

By

§

6,

although the subscribed capital

was £100,000, only £12,000 was
present,"

i.e.,

up "for the
Company, which, in

to be called

until the business of the

my view, could not immediately require much capital,
should have developed itself.
The seventh section does
not, as is usual, authorise the further call of capital

by the

might be required, but opens with a negative
that " no portion of the remainder of the capital shall be
called unless by resolution of the shareholders."
This,
taken together with § 6, I read as a plair^Wtimation ta
intending shareholders, that the businesses ^ntemplated
by § 4 were not such as to require from them much of the
money for which they were to bind themselves by their
subscription to the Deed of Settlement not, in the meanwhile at least, beyond £12,000, out of £100,000, and that,
should more be required, it would not be called for without
calling the shareholders together and obtaining their
authority, after, of course, an explanation of the necessity
If this be so, what have the Directors
for the call.
done by entering into this deed of arrangement with
Pinsent ? By this one transaction they have bound the
Company not merely to " administer and manage " Pinsent's
estate for the benefit of him and of his creditors, by saving
the estate from being torn to pieces among the creditors,
but to guarantee absolutely the payment of these creditors,
to the amount of not less than £52,000, or more than four
times the amount of £12,000 authorised by the Deed of
Settlement to be called up, and beyond which " no portion
of the remainder of the capital " was to be called for without
Directors as

it

;

The transaction is not
the authority of the shareholders.
only one not contemplated by the Deed of Settlement, but
it is one which even if it had been contemplated, required
the previous authority of a meeting of shareholders, if not
for entering into

it,

at least for calling

up the amount

of
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which might reasonably be considered necessary to
meet the extraordinary amount of liability about to be

capital

entered into.

iset.

^T'u.'

Instead of calling a meeting of shareholders NataiMldne
to it the proposition of Pinsent, the ^TwZ^"'
Directors consulted the Attorney -General of the colony, and

and submitting

upon receiving his opinion, as we were told, of the legality
of entertaining the proposition and concluding an arrangement, they at once became parties to the deed under which
this question has arisen not by signing it, but by entering
;

into the guarantees

and coming under the liabilities which
it contemplated.
If the arrangement were one the legality
of which was doubtful, one would have expected, considering its magnitude, that it would have been made the

subject of reference to the shareholders, either before or

was taken, and even
were a transaction, the legality of which was not
doubtful, still, considering its magnitude and the probability, which has turned into a certainty, that a large
amount of capital would require to be called up in
order to carry it out, one would have expected, and in my
opinion, the Directors were bound, under § 7, to have called
a meeting of the shareholders, and to have obtained from
them their sanction and their authority for calling up the
after the Attorney -General's opinion
if it

necessary capital; but instead of following this course, the
Directors took upon them, at once, to enter into the arrange-

ment and when the arrangement breaks down, almost carryit the Company, then, and not until then, do they
make the matter known to the shareholders, by calling a
meeting for authority to make calls, whereby they may dis;

ing with

In adopting this course,
liabilities already incurred.
apprehend that the Directors acted ultra vires of the
Deed of Settlement, which by § 7 gave the shareholders a
right to be consulted before and not after the arrangement
with Pinsent was entered into and I apprehend, further,
that the meeting that was held to authorise these calls,
might have altogether repudiated the transaction, and that
if a majority had approved of it, the minority would not
charge

I

;

have been bound by the vote of the majority, as the transwas one which was not contemplated by the Deed
of Settlement, and which, even if it were contemplated, had
been entered into contrary to the provisions of § 7. The
Directors had not the excuse of want of time for what they
action

300

They cannot say that Pinsent's necessities were so
great that they must at once have either accepted or
did.

186?.
,,

14'.
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for they were made to a meeting
and
held as early as January 4th, 1865
Pinsent's deed was not executed until May 1st, 1865. If a
meeting had been called on January 4th, the meeting could

rejected

liis

proposals

of Directors,

;

;

have been held at the end of two months from that day, or
on March 4th, 1865 whereas the shareholders were not
informed of the transaction until the issue of a circular by
the Directors on November 11th, 1865, which, after mentioning the amount of liabilities incurred as being by the
transaction above £50,000, invited them to attend a meeting
on January 6th, 1866, and satisfy themselves "as to the
stability and hona fides of the company."
In other words,
the Deed of Settlement having intrusted to the Directors
the management of £12,000 of capital, and declared that
no further capital should be called up without the previous
;

authority of the shareholders, the Directors incur liabilities
to the amount of £50,000, and then call upon the shareIf
holders to provide capital to make the liabilities good.

they might do so, § 7 had better never have been written.
In that view it was a mockery, a snare, and a delusion. But
assuming that the Directors were justified in giving the
guarantee of the Company to Pinsent's creditors for the
payment of their debts, and that they were justified in not
consulting the shareholders beforehand, and in not calling
upon them for money, until after it had been lost, they were
ex concessis bound to give two months' previous notice of
the meeting for making the calls, and to publish that notice
not only in the Gazette of the Colony, but " in two of the
Colonial and such other newspapers " as they should deem
conducive to general publicity. The fir-st meeting was held
on January 16th, 1866, and a notice of it was published in
the Natal Gazette and the Port Elizabeth Telegraph, but no
sufficient legal evidence was given of insertion of the notice
The witness swore
in " two of the Colonial newspapers."

that notice was published, but production of the newspaper
was the proper legal evidence, and he gave no reason why that

production was not made, and without a sufficient reason his
parol evidence was only secondary evidence, and as such it
was not admissible. The second meeting was held on
November 5tli, adjourned to the 9th, and no evidence was
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given of a publication of a notice of that meeting in any
other than the Natal Gazette alone. It seems to me, there-

upon the ground of want of due notice of the
meetings, by which these calls were authorised, the
defendant is entitled to the judgment of the Court, even if
there were no other ground to justify that course. It has
been objected that the effect of refusing judgment for these
fore, that,

be to prejudice the rights of third parties who
I have dealt with the case as it
appears by the record. The Trustees under the authority of

calls will

dealt with the Directors.

the Directors are suing a shareholder. I have, therefore,
not looked beyond the rights and interests of the shareholders inter se ; but if it were necessary to address myself
to the case of third parties, I

may observe that

this objection

based upon the supposition that these third parties were
not bound to know the terms of the Deed of Settlement of

is

is not bound to make
acquainted with the internal arrangements of a company but I apprehend that the first of these propositions

this

Company, and that the public

itself

;

is

erroneous, though the second

pany be

may

be correct.

If a com-

instituted for the purpose of manufacturing sugar,

under the management of a body of directors, and assume a
course of dealing which indicates the purpose of
its institution, and a third person chooses to deal with the
directors for the purchase of oil, he is bound before doing so
to enquire of the directors for their authority to enter upon
a transaction apparently so foreign to the object for which
the company was instituted. Each partner in an ordinary
partnership is agent for his co-partners, and directors are
none other than such agents; a partner may bind the

name and

company by a

contract

made

partnership business, and so

in the ordinary scope of the

may

a director, but neither a

partner nor a director can bind the company by a contract
out of the ordinary scope of the partnership business. If
the contract with Pinsent was for an object out of and

beyond the scope of business indicated by the second section
Deed of Settlement of this Company, Pinsent was
bound, before entering into it, to have enquired as to the
power under which the Directors were acting, and he has
himself to blame if the contract was beyond the powers of
of the

the Directors.

With regard

to the creditors of

Pinsent,

they are not before the Court, and I do not think

it

imi.
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necessary to deal with supposititious cases which were raised
with regard to them. They may or may not have a good
claim against the Company, in respect of obligations given

them by the

to
for

me

As

Directors.

at present in the

any opinion, and
objection to giving

I

to that,

view

is

not necessary

Another ground of

express none.

judgment

it

I take of this case to form

for the defendant was, that,

however good a defence the matter stated by him might
form to some other proceeding, or however good a ground
of action it might give him, the form of neither of which
proceedings was indicated, it could be no good answer to an
action for calls, which this action is but I apprehend this
objection is founded on a fallacy.
Whenever the question
between a shareholder and a body of directors is as to
whether the directors have exercised properly or judiciously
the discretion entrusted to them by the Deed of Settlement
for carrying out the common and admitted objects of the
;

Law will not entertain such a quesa matter peculiarly appropriate to the
consideration of the Board of Directors in the first place, and
of a general meeting of shareholders in the second place.
These are the fora domestioa which the shareholders have
partnership, a Court of
tion,

because

it is

themselves constituted for the decision of such questions.
Such was the case in the London and Brighton Railway
Co. vs. Wilson (9 L. J. C. P. 122, and 6 Bingh. N. C. 137). In
that case the fourth plea which the defendant wished to put
upon the record was deviations in the line of railway, and
that the call was made to carry on the railway after such
In speaking of that plea, Tindal, C.J., said
deviations.
:

"

If the deviation were of the least or slightest degree, say

for the extent of three yards, though

made with

the consent

of the owners of the land, and with that even of a majority
of the subscribers, any individual might stay his hand, and

the entire undertaking would be in danger of being broken
" If such pleas as
up altogether." And Maule, J., said
:

these were not excluded

the power of making

—

by the Railway

calls,

Act, the effect of

vested in the directors, would be

and interpose constant impediments in their way,
and prevent them from doing the business of the company
and carrying it into effect." In that case the very terms of
to create

the plea admitted that the directors_were dealing with the
proper object for which the company had been constituted,
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and only disputed the propriety of the discretion which they
had exercised in the mode of dealing with it. In Re
Jennvngs (1 Ir. Ch. Kep,, p. 236) the case was of the same
nature, to wit, that the dii'ectors had in fact abandoned the
completion of the railway, as only seventeen miles of it were
made, and the time for the compulsory purchase of land
had expired, and the time for the completion of the railway
would soon expire. Commissioner McCann said: "This

—

defence involves considerations not capable of adjudication
in this Court, or perhaps in any Court, and which perhaps

can be determined only by a general meeting of the Company
in that /or«m domesticv/m provided by the Railway Acts "
and as an authority for the course he took in repelling the
objection, he referred to the case of London <& Brighton Co.
•

vs.

The doctrine
by what fell from

Wilson, to which I have already adverted.

upon

this subject is further illustrated

Lord Wensleydale in Ernest vs. Nicliolls

(6

H. L. C.

p.

401,

and 3 Jur., N.S., p. 919), where he said: "These provisions
which give to the directors discretionary powers of management, do not affect strangers, and the shareholders are
bound by the exercise of the discretion which they have
consented to give. Other stipulations are directory merely,
and do not constitute conditions to the exercise of the
powers, but they form the subject of an action against
the directors for the breach of their covenants expressed
The great body of shareholders
or implied in the deed.
for whose protection these limitations of authority are
provided,

cannot be affected

unless

they are complied

Applying this doctrine, coupled with what I have
referred to from the other cases, I am of opinion that if the
arrangement with Pinsent was ultra vires of the Directors,
the decision of the question whether it was so or not, did
not lie with the Directors nor with the shareholders, but
with the Courts of Law, and that if the terms of the 6th and
7th sections, precluded the directors from entering into
with."

arrangement before consulting the shareholders, the
decision of the question whether the liability already
incurred should be adopted, did not either lie with the
this

shareholders, but being in breach of the

Deed of Settlement

was a question proper for the Courts of Law and I am
further of opinion that these questions, not being proper
to the fora domestica of the Company, it is competent for
;

iser.
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the shareholders in an action for calls, to use the illegality
of the steps which have rendered the calls necessary as an

answcr to the action. In dealing with this objection
must be assumed that the acts complained of were

it

in

breach of the Deed of Settlement. To refuse, therefore, to
allow that illegality to be pleaded in defence to an action
for calls, rendered necessary by the illegal acts, would
involve this inconvenience, that the shareholder must first

pay the money called for an illegal purpose, and then, by
another proceeding, attempt to get back the money at the
risk of being unable to do so.
The shareholders have in
form directed the
have approved of

call to

be made, but in substance they

this illegal contract.

There are three
upon the same

cases with different defendants, depending all

grounds, with this exception, that in two of the cases the
defendants have not paid any of the six calls sued for,
whereas in the third, the defendant has paid two of them.

This circumstance,

it

showing that he had

was supposed, shut

his

mouth by

and approved what had been
As to another of the cases it was argued, but upon
done.
evidence not sufiicient to my mind, that one of the defendants was represented at one of the meetings which
authorised the calls, and therefore he must be held to
have approved of the call. The representation here rested
upon the fact that a gentleman, who held a proxy to vote
for the defendant, attended the meeting, but without
tendering his proxy or professing to act upon it. It is,
I apprehend, contrary to all principle and practice that
the mere fact of holding a general proxy for another
constitutes the holder agent for the other, and entitles the
meetings which the holder may attend, to say that that other
person voted

However

because the holder voted.

may be, the minutes
was

ratified

of this

Company affirm

that

to give effect only to proxies tendered

that

its practice

and used, and

moreover, to refuse the tender of proxies on behalf of
persons not resident within the Colony of Natal.
An
instance of both these rules of action, will be found in
the minutes of the meeting held on February 14, 1866, for

the election of office-bearers.
fore,

that the defendant,

who

It is idle to contend, there-

did not live within the Colony,

was represented at the meetings which authorised these calls,
because they were attended by Cato who held a general

—
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proxy from defendant.

But even if defendant had himself
attended the meetings and voted for the calls, that fact
could not exclude him from raising a question as to the
legality of the calls, and could not be used to show that he
had misled his brother shareholders, even if he had gone
pay some of the calls. In the case of Stratford
Baihuay Co. v. Stratton (2 B. & Ad. 519), the illegality of
a call was held to be a good defence to an action for payment of it in the mouth of a defendant, who had been one
of a committee which had authorised the calls, and had
actually paid them on twenty shares.
Nevertheless, the
Court of Queen's Bench sustained the defence that the call
had been illegally made. Lord Tenterden observed
" Whoever has paid these calls might have known that he
was not obliged to do so his paying them was his own fault,
and no person has a right to allege that he was misled by
the act of the defendant." There the call had been made
by the body of the shareholders appointed to make it, and a
shareholder, though one of that body, was not precluded from

so far as to

:

;

objecting to the undueness in an action for

calls.

I think

the defendant entitled to a declaration that the agreement
with Pinsent and the other parties was for an object not
contemplated by the Deed of Settlement, and that it ought
to have been submitted to the shareholders before being

entered upon that the calls have been made for purposes
not contemplated by the Deed of Settlement, or submitted
to the consideration of the shareholders, as required by the
;

Settlement, and that he is not bound to pay these calls
until it shall appear, by an account to be taken, that they
are necessary for the proper objects of the Company.

Hodges,

C.J.,

The Court,

concurred with Connor,
therefore,

gave judgment
calls with interest at 6 per

J.

by a majority (Bell, J., diss.),
amount of the first two

for plaintiffs for the

Attorneys, Fairbridge
Defendant's Attorney, E. Hull.

CPlaintififs'

Vol. V.

cent.,

with

costs.

& Ardekne."]
J

X

mi.

^f u!
NataTMariae
'*''™

wJocl""
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In
Behabilitation.

Where an

re Oepen.

—Personal earimigs of

Insolvent.

insolvent applied for his rehabilitation, which

was

opposed hy a mortgage creditor, upon whose claim there

was a deficiency, and it appeared that the insolvent was
a surveyor, and that at the date of his insolvency there
were a number of surveys in which he ivas engaged,
incomplete

:

The Court

postponed the rehabilitation in

order that these surveys might be first completed.

Quaere, whether

the

estate

was

entitled

to

the

whole profit

derived from the completion of the surveys.
186?.

Application for the rehabilitation of L. H.

S. Orpen.
one Haw, an opposing creditor, stated
that he held the first and second mortgages upon insolvent's
landed property, and that in realising the assets there was
a deficiency of £200 upon the amount of the mortgages, the
concurrent creditors getting nothing that the insolvent
had a good business as a land-surveyor, and therefore
deponent asked that insolvent might be compelled to
supplement the amount realised by his assets, out of his
earnings.
In answer, the insolvent denied that he was
more than able out of his earnings to support his family
economically
and asserted that he had, by completing
certain surveys which he had in hand at the time of his surrender, enabled his trustee to realise more money than other-

The

In

re

Orpen

aflSdavifc of

;

;

wise he could have done. The trustees' report corroborated
the latter statement, and stated that further sums were
expected to be realised through the completion of other
surveys in the same way. The insolvent further alleged
that he had a claim of £1400 against the Imperial Government for surveys in the Orange Free State, which, however,

he could not recover.
Cole, for applicant.

[Bell,

J.

:

—Have

payment of
such power.

under his insolvency ? ]
opposing creditor, admitted there was no

creditors

Porter, for

to make a man
subsequent earnings towards the

we any authority

contribute out of his

:
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—

[Connor, J.
The rehabilitation might be granted on
an understanding that the insolvent should finish the surveys, so that the trustee might receive the money for the
:

i86»
Oct. 1.

Tn re Orpen.

creditors.]

[Bell,

J.

:

—The objection to

that course

is

that

if

once

we grant

the rehabilitation, the Court will have no power to
enforce the completion of surveys the best mode of meeting
:

the case will be to defer the rehabilitation for six months,

whether the insolvent has completed them.J
Will not that be acting upon the principle that
he is bound to finish then 1
[Bell, J.
Every
I apprehend he is bound to do so.
insolvent is bound to assist his trustees in working out his
estate, although there may be a doubt whether the creditors
are entitled to the whole profit of the work so done.]

to see

Cole

—

:

—

The Court (Bell and Connor,

JJ.),

postponed the

granting of the order, with liberty to the insolvent to apply
again in six months, or sooner, in the event of the completion
of the surveys.
PAppllcant's Attorney, E. Hdll.

LAttorneys for opposing

creditor,

"|

Fairbrtdge

In
Foreign Sequestration.
Z.'s

estate

had

re

& Ardkrne. J

Zeederberg.

—Immovable Property.—

Interdict.

been placed under sequestration in Natal,

he possessed movable and immovable property

in

property

to

this

The Court

Colony; on application by the
granted an interdict restraining Z. from dealing
trustees

and

ivith the

the prejudice of creditors.

Application by the trustees of the insolvent estate of one,
H. Zeederberg, of Natal, to have the property possessed
by the insolvent in this Colony placed under sequestration.
The estate had been compulsorily sequestrated in Natal,
P.

and there was movable and immovable property belonging
The act of insolvency
to the insolvent in this Colony.
was a return of rndla bona to a writ.

X

2

imn.

I w.
'

m re
Zeederberg.
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„

]0.

In re
Zeederbeig.

Porter,

A.G., for

sequestration

applicant,

admitted that

was not one of the

a foreign

acts of insolvency con-

templated by Ord. 6, 1843, § 4, but asked for an interdict
preventing Zeederberg from dealing with his immovable
property in the Colony pending further proceedings.
[Bell, J.
As to the movables, they will of course pass
by the Natal sequestration, although the trustees must have
the intervention of the authorities here to work that sequestration out.
As to the immovable property, that does not
vest in the trustees, but can at any time be taken from
them. J
:

—

The Couet (Bell and Connor,

JJ.) granted

an

interdict,

him from
dealing with it in any

to be served on Zeederberg forthwith, restraining
selling or

way

mortgaging his estate or

to the prejudice of his creditors.

In
Tutrix-dative.

re

Heney.

—Minor.—Marriage in

Community.

— Transfer.

The husband of ajyplieant to whom she was married in community had deserted her and had not been heard of for
three years : she had since then supported herself and minor
son by her own exertions, and had purchased a house,
having paid a portion of
She now applied to have

name
dative,

of the minor,

with leave

to

the price out of her earnings.
this

property registered in the

and for her appointment

the unpaid portion of the purchase price.
granted the application.
1861.
Oct. 1.
,,

15.

/rereHenry.

as tutrix-

pass a bond upon the property for

The Couet

Petition of Mary Henry, of Cape Town, praying that she
might be appointed tutrix-dative of C. C. L. Henry, minor,
gou of hcrsclf and John Henry, married in community.
Petitioner stated that in 1864 her husband deserted her,
and left for New Zealand that she had since supported
herself by her own exertions, and that last year she had
:

purchased a house out of her own earnings for her minor
son; that she had since paid a considerable part of the
purchase money, and that she was desirous of taking transfer
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name but that, being married in community, the
A. Association had refused to give transfer in the name
of the minor without an Order of Court that she feared
that if she took transfer in her own name, her husband, if
he returned, might claim the property, and she therefore

in his

:

S.

:

isev.

°f

'

il]

/„ ,e~Hlnry.

prayed to be appointed tutrix-dative, with power to pass a
mortgage-bond, and to take transfer in the name of the
minor.

Breyer, for applicant.

The Court (Bell and Connor,

JJ.) referred the matter

to the Master for report.

Posted (Oct. 15),—

The Master having reported that the appointment would
be

for

the interest of the minor.

The Court

appointed the petitioner tutrix-dative with

liberty to take transfer

the minor

if

and pass the bond

in the

name

of

she should be so advised.

[Applicant's Attorney, 0. J. Tkutek.]

Re
Provisional

S. J.

Trustee.

MOSTERT, JUN.

—Estate

2J>'ovisionaU'i/

sequestrated.

—

Standing Crops.

When a provisional
estate

had

been

order foi' compulsory sequestration of M.'s

made, and application was made

heforc

return day of the order /w the appointment of a
provisional trustee on the groiond that certain partially
the

reaped corn required immediate attention

:

The Court

power merely to
M. to move to have

(/ranted the application, giving the trustee
ijather in the crops
the

appointment

and with

leave to

set aside.

Application for the appointment of a provisional trustee
in an estate which had been compulsorily sequestrated
provisionally on

The

affidavit

November

20th.

of the principal creditors in the estate

jj^,
"^o^-^i-

Be Moster.
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Nov.

21.

Ri Mostert.

stated that the property in the estate consisted of crops
partly reaped, and partly to be reaped, and that it was for
the interest of creditors that a provisional trustee should be

appointed with power simply to get in the crops.
Porter, for applicants.

—

The application is very unusual. Can we
appoint a provisional trustee before the order is made
[Bell,

absolute

J.

:

?]

be a very hard case if the corn is allowed to
out of ear for want of some one to take charge of it.
It will

The Couet (Hodges,
the order

C.J.,

Bell and Connok,

JJ.)

fall

made

the provisional trustee only to have power to
gather in the crops, and with leave to Mostert to move to
;

have the appointment

In

re

set aside.

Alexander's Minors.

Executor dative.
Executors are not hound
estate, except to

—ImmovaMe Property.

to sell

pay

debts

the

immovable property in an

and claims on

the estate.

Semble, where exeeutors dative have been appointed to an
estate where there are no debts, and there is immovable
property
is

to

to

which minors are

entitled, their

proper course

apply for the appointment of curatm'S dative

to

the

minors.

This was an application by the executors dative of one

who had died in England intestate, but with
immovable property in the Colony, for permission to refrain
from selling such property at present, upon the ground
that it would be for the benefit of the minors to continue

Alexander,

to hold
1867.
Oct. 29.

it.

Porter, for applicants,

In re
Alexander's
Minors.

—

moved

for permission.

I have looked into the matter, and find no
[Bell, J.
the
Ordinance for an executor to sell the imauthority in
movable property of minors, although it appears to be the
:

practice to do so.]

;

311

The ordinary duty

an executor, whether testamentary
account
at the end of six months
to
an
and the general impression is that that must be a liquidation
account.

or dative,

is

CoNNOB,

of

file

J.

:

—There

that executors are to

is

nothing in the Ordinance to show

sell

the immovable property of minors,

except to pay debts and claims. It may have been all
right to appoint executors dative in the present case about
that I will say nothing but the property is the property of
the minors as much as it was their father's, and the proper

—

;

have thought, would have been to appoint
there is a special provision in the 24th
section of the Ordinance 105, that curators cannot sell the
immovable property of minors without an order of the
course, I should

curators

;

and then

Court.

—

Bell, J.
Supposing the facts to be as stated, I agree
with my Brother Connor that the proper course would have
been to have tutors dative appointed for the minors but
that was for the consideration of the parties. This application is only for liberty to the executors dative to refrain
from selling the immovable property until the further order
of the Court.
I know no reason why the application should
be refused.
Ordered, therefore, that the executor dative be at liberty
to refrain from selling the immovable property until the
:

;

further order of the Court.
£

Applicant's Attorneys, J.

Smith

& H. Reid & Nephew.]

& Watermeyeb

vs.

Union Steamship

Co.

—Passenger by Steamship Company.—Loss of Passage.
—Beasonable time for Embarkation.—Damages.

Contract.

Plaintiffs purchased

ticlcets

at Port Elizabeth from the defend-

ant Steamship Company, whereby the defendants undertooh
to carry them by steamer from Algoa Bay to Cape Town.
The steamer arrived in the Bay behind her advertised
time, and, in consequence of this and the bad weather
prevailing, did not anchor, ctnd only stayed two or three

iser.

ll_
Alexander's
Minors.
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hours instead of six Jiours, the usual time. On her arrival,
plaintiffs enquired at the defendants' office when the
steamer would start, received tickets fm' the loat to convey

them on hoard, and were advised ly the clerk not to go
on hoard till the Company's Agent had returned from the
ship.

It

was

too late, however,

then

to

go on hoard, as the

steamer sailed at once.

The hoatinan was not in the
defendant Company, hut they issued tickets
No intimation was given hy the hoatman «*

employ of the
as his agents.

hy defendants' servants

hoard until

was

it

that they ought to go on
though plaintiffs several times

to plaintiffs

too late,

asked fm' information whilst the steamer was in the Bay :
the steamer landed her passengers whilst in the Bay, hut

did not wait fo^' passengers
plaintiffs

tvere

damages they
j^i86».^

—

watprmcyer US.
Union steamship Co.

entitled

to

to

come on hoard.

recover

Held, that

from defendants

the

had. sustained hy heing left hehind.

Action for damages brought by Messrs. Smith and
Watermeyer, M. L. A., for loss and inconvenience alleged
to havc been Sustained in consequence of plaintiffs losins:
?
,»a passage which they had engaged by the steamer Mauritius from Algoa Bay to Cape Town.
The declaration set forth that on September 13th, 1866,
plaintiff Smith called at the office of Messrs. W. Anderson
& Co., defendants' agents, at Port Elizabeth, and paid them
the sum of £12 12s. for a passage to Cape Town by the
Mawitiibs, and a return passage by any of the vessels of the
Union Company that might leave Table Bay for Algoa Bay
during the then Session of Parliament. Plaintiffs alleged
that Mr. Smith was informed by one of Messrs. Anderson's
clerks that the Mauritius would remain in Algoa Bay for
six hours of daylight before proceeding on her voyage to
Table Bay, and that Carr, a boatman in the service of defendants, would be specially instructed to call for plaintiffs at
Smith's lodgings, in consideration of which. Smith paid for
the services of Carr, the sum of 5s. That plaintiff Watermeyer took a passage for himself and nephew in the
Mauritius on September 14th, and paid for the same the
sum of ^16 16s. That on September 15th, at about 9.30 A.M.,
the Mauritius stood into Algoa Bay, whereupon Smith
called at the office of Messrs. Anderson & Co. for information,
and was requested by the same clerk whom he had
,

•

i

i

i

n

,

,

;
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previously seen, to call again for information in a couple
mi.
^—^'
would not sail till 2 o'clock on
that day. At 11 o'clock Smith called again, and was told \vaS^eytr™.
not to go on board the steamer until one Farmer, the ^iTpc^""
resident partner, or the captain of the vessel, should come
on shore. At 11.30, he again applied for information, and
was told that the steamer would probably not sail from
of hours, as the steamer

Algoa Bay

till

the following morning.

plaintiffs called together at the office,

At

12.30

and were then

the
in-

formed that they had better go on board at once, but on
reaching the beach it was found the steamer had already
.started.
They then returned to Messrs. Anderson & Co.'s
office, and gave notice that they had been left behind, and
that they should hold defendants liable for any loss they
might sustain in consequence. Plaintiffs eventually proceeded to Cape Town overland, whereby they were put to
the expense of £51 18s. 3d, and they assessed their damages
by reason of loss of time, &c., at £40 and for these amounts
:

they prayed for judgment, and that they might be reimbursed the passage money they had paid.
Defendants pleaded that before the commencement of
this action they tendered to plaintiffs the sum they had
received for their passage and boat hire, and were still
ready to repay these amounts, and as to the remainder of
the claim, they pleaded the general issue and specially
that, as plaintiffs well knew, the mail-steamers were only
bound to call at intermediate ports to land mails, and take
in passengers, provided they could do so without breaking
their contract for the delivery of the mails in Table Bay,
and without endangering the safety of the ship that it
was no part of the duty of defendants' clerk to make any
representation that the Mauritius would remain in port for
six hours of daylight, and that he did not give any such
warrant unconditionally. That it was the duty of the clerk
to give, for the guidance of intending passengers, any information that lay within his own knowledge, but that it
was not his duty to offer "any mere guesses, opinions,
and for a further plea, that
conjectures, and speculations "
the Mauritius arrived in Algoa Bay long after she was due,
that the weather was so bad it would have been perilous for
her to cast anchor, and that if she had done so, she could
hardly have reached Cape Town within the contract time
:

:

:

—

;

314
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Nov^i9.

that she remained under steam in Port Elizabeth as long as
.^
^^^^ ^^^ proper to do so under the circumstances

^^

defendants sent to plaintiffs to warn them to go on
board as soon as possible, but could not find them that by
their contract with plaintiffs, defendants were exempt from
any consequences which might result from perils of the sea,
and that the steamer remained as long in the port as was
safe, and quite long enough for plaintiffs to go on board
and defendants therefore prayed that on the return of the
passage money already tendered, plaintiffs' claim might be

watemeyer M. that

"h^c.?"'

:

dismissed with costs.

The

By

replication

was general.

express consent of both sides, the action

was brought

as a joint action.

Mr. Smith's evidence, taken before commission, was as
follows
I

:

am

one of the plaintiffs

:

I paid

£12

12s. for

a passage

and from Cape Town at the office of Anderson & Co. at
Port Elizabeth, on September 13th, and also 5s. to be conveyed on board. I asked where I should find Carr, the
boatman, and was told that he would be sent to me at the
I expressed a fear
lodging-house at which I was staying.
that I might possibly be left behind, and was assured by
Mr. Sharpe that the Mauritius would remain at Port
Elizabeth during six hours of daylight. The Mauritius
arrived on September 15th. I went to the office of the
agents at 9.30 A.M. when she was signalled as standing in.
Mr. Sharpe said, " Come again
I then asked for directions.
in two hours the Mauritius will not leave till 2 P.M. at the

to

;

may not leave to-day at all." I called again
about 11 o'clock, and Mr. Sharpe told me that a clerk had
gone on board, and that neither the clerk nor the captain
had yet come on shore. I asked him whether I should go
on board at once, and he replied " Please don't till the
clerk comes on shore."
I returned to the office at 12.10,
and saw Sharpe again, who told me that the clerk was
expected on shore every minute. Afterwards, at 12.30,
becoming alarmed on hearing that the steamer had not
anchored, I went back to the agents with Mr. Watermeyer.
Sharpe then said that the clerk had not yet returned, and
advised us to go on board at once. I followed his inearliest

;

she

:

structions

:

went

first to

the hotel to get

my baggage, left at
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12.50, and went to the breakwater where I found Carr.
isev.
As
——
a matter of form, I asked him to put us on board, to which
he replied, " It is impossible." I bad seen the Mauritius watemeyer ra.
some way beyond the shipping when I went to get my "hip co*"''
luggage.
I thought it possible she might be taking a turn
round the Bay, and would return for us but as a matter of
fact, she went straight away.
I never at any time, on this
day, received a call or message from Carr. I have ascertained
'

;

was left at my lodgings. The sea was
rough, and there was a breeze blowing in shore at the time
the Mauritius sailed away. I saw luggage on the break-

that no message

water, and was informed that passengers had landed.

know

I

that one gentleman went on board, and returned to

the shore.

I believe there

in putting

me on

would have been no

board, had

own boat went off" to the

ship.

difiSculty

we started in time. Carr's
I know that Mr. Watermeyer

took a boat ticket for himself and nephew at 12.30 on the
That was at the time when we were directed to go on
15th.
board. Very shortly after we found we had lost our passage,
we went to an attornej', and I produce notarial protest
served on Messrs. Anderson. We then made arrangements
[Witness then gave
for starting overland to Cape Town.
an account of the damage he had sustained and expense he
had been put to.] The Mauritius arrived in Table Bay on
the 17th, and the mail-steamer was not to leave Table Bay
for

England

till

the afternoon of the

Cross-examined

:

19fch.

—I knew that the Mauritius was under

and due in Algoa Bay on the 14th. I did
not expect that the Company would be bound by Mr.
Sharpe's statement that the Mauritius would stay six hours
of daylight if she were very late, but I did consider the
Company bound by any statement of the kind made to me
when she was actually in sight. I cannot swear that Carr
did not send for me on the 15th but I received no message.
mail-contract,

;

be a servant in the employ of the Company.
{Witness was cross-examined as to his damage, and admitted that his actual disbursements were about £14.]
Sharpe may have said that he was as ignorant as I was
about the hour of departure until he saw Mr. Farmer on his
I took Carr to

return from the vessel.

Mr. Watermeyer's evidence was substantially the same.
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For the defendants.
Captain Coxwell stated
I am master of the Mauritius,
watermeyer vs. and remember her arrival in Algoa Bay on September 15th.
She arrived there at 10.15 A.M., and was about half a mile
^"shTp Co™"
1867.

°—

:

—

The vessel did not anchor, because
outside the anchorage.
the barometer was very high, and a strong south-east
wind was blowing. If 1 had anchored, I am certain the
anchor would have parted.

had great

Bay

at 12.15, and
head to wind. I
speed.
If I had stayed,

I left the

difficulty in getting the ship's

could not do

it till I

put her at

full

and if the vessel had gone ashore, the policy of insurance
would have been vitiated. Having only a common windlass,
if I had anchored, I could not, with my crew, have recovered my anchor with such a gale as was then blowing.
I ought to have left at noon on the 14th, so that I was
twenty-four hours behind time. The delay was occasioned
by the vessel having been put in quarantine at Mauritius.
The average passage from Algoa Bay to Cape Town is three
days, and I was due on the 17th.
I think I arrived in
Tably Bay on the 18th. If I had remained longer in Port
Elizabeth, I should have risked not being in Cape Town in
contract time.
I should have been very glad to see the
plaintiffs on board.
I lost 6s. a day by their absence.
As
I entered the Bay I signalled " I cannot wait," and also
" I have no cargo."
Those signals were to the Port Office.
Cross-examined. I have made about thirty voyages to
Algoa Bay, but to the best of my belief this was the only
time I did not drop anchor there. It was only on this
occasion that I had no cargo for the port.
Being in
quarantine, I had not been allowed to take in any cargo at
Mauritius.
If I had had cargo for Port Elizabeth I should
not have remained, because my instructions are not to wait
more than twelve hours after I am due at any intermediate
port.
If I had had cargo then I should have brought it on
to Cape Town, as I have done this time.
In this case the
inconvenience rests with the shipper, and it is a stipulation
in the bill of lading.
I can't say how many ships were at
anchor in Algoa Bay on that day. I had several passengers
for Algoa Bay and they landed there.
Mr. Farmer came
on board. We reached the port about 11 A.M. I think
Mr. Farmer had started before I signalled that I had no
cargo and could not wait. He remained on board about an

—
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Just as he was leaving the ship he told me there
were passengers for Cape Town, but that he did not know
whether they had come off. There were many boats alongI am positive I was not told by
side during the morning.
Farmer, " There are two passengers for Cape Town wait for
them a little while." There would have been no difficulty in
signalling, " Passengers come off," but the wind was then increasing very fast. It was safe enough for a boat to go ashore,
but it would not have been safe for a small boat to have
come oiF at 12 a.m. It is possible that a cargo boat might
have managed it. Mr. Farmer's boat was the last that came
from the shore. I might perhaps have steamed off and on
for half-an-hour after I left, but it would have been
impossible to do so with safety, for the ship was light. I
never signal for passengers to come off. They have to take

hour.

.

;

Company does not undertake to
put them on board.
When I first arrived in the Bay the
Re-examined
weather was not such as to deter passengers from coming off.
I do not wait at intermediate ports if the weather is bad. I
have often passed Natal and, as a rule, pass East London.
As soon as I reached the Bay, I had the
By The Court
That is the usual signal for everything
blue-peter flying.
If Algoa Bay
to come off that has to be sent on board.
had been my ultimate destination, I should not have
entered port on the 15th. I should have hove-to outside,
because it would not have been prudent to enter. When
Mr. Farmer came on board, I should think the Mauritius
was about two miles from the place where ships usually lie.
He was about three-quarters of an hour getting on board,
and after he arrived the gale freshened.
I am clerk and cashier to defenE. Sharpe, stated
dants at Port Elizabeth. Mr. Farmer is the resident
In doing the
partner, and Mr. Pearson is shipping clerk.
business of the mail steamers, I act under defendants'
I issue the tickets, take the money, and give
instructions.
such information as I can upon actual knowledge or
I recollect the arrival of the Mauritius on
probability.
September 15th. It was shortly after 10 A.M. She was
I remember having some
due on the previous day.
conversation with plaintiffs on thatday. On the 13th, Mr.
Smith came and took a ticket: I charged him £12 12s. for

care of themselves, for the

:

—
:

—

:

—

isbj.

Nov

19

—^

'

watermeyer
ship co.

ts.
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—

watemeyer

Town and back. I also asked him
whether he would take a boat-ticket, as the boatmen we
employed Tun boats from the breakwater. He took a ticket,
and I told him the Mauritius would be due on the following
day, but the time of her stay was uncertain. Next day
Mr. Watermeyer called and paid for a ticket for himself
and nephew but did not take a boat-ticket. On 15th, the
Mauritius hove in sight about 9 a.m., but I was out then
and only reached the oiEce at 9.45. I then found that
Mr. Farmer had gone off to her. I sent Pearson after him,
and a few minutes later Mr. Smith came into the office
and asked what time the steamer would start. I replied
I could not tell him until Farmer or Pearson returned, as I
was as ignorant as the passengers themselves of the exact
time at which the steamer would start. At that time I had
received no signals.
We send to the Port OflSce for signals.
About 11 o'clock I had been informed that it was signalled
that the Mauritius had no cargo on board. I was told this by
some one from the beach. After this one of plaintiffs came
in again, and I told him that the Mauritius had no cargo
and was steaming up and down the Bay, landing her mails
and passengers. This was a few minutes past eleven, and I
asked him if he had not better go oflf. Mr. "Watermeyer
afterwards came back for a boat-ticket which I at first
refused.
He pressed for it, however, and I eventually sold
him the ticket as he wished to be placed in the same
position as Mr. Smith.
These boat-tickets are Carr's. We
take the money for him, although we have no interest in
the boat.
Mr. Watermeyer presently left but returned in
about half-an-hour with Mr. Smith saying that they had
a return ticket to Cape

1867.

is.

™Mp Co*"'

lost their passage.

—

Cross-examined
Advertisements respecting the departure of the Mauritius were put in the public papers at Port
Elizabeth.
I think Mr. Watermeyer said he had come
:

via the Bay because he had seen the advertisements.
have been in the office about three years, and have before
known vessels to come into the Bay as much behind time
as the Mauritius was on this occasion, but 1 never remember
a passenger being left behind in consequence.
We had
parcels in the office which would have been sent off by the
Mauntius if they could have been removed. The usual
course is to board the vessel first and to see the Captain.

down
I
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then customary to send parcels and papers on board.
Farmer or Pearson returned I
could not say how long the Mauritius would stay. I swear
I did not say that she would remain six hours, but I may
have said that they usually remained about that time. I
did not tell plaintiffs that morning to come again in two
hours.
They said, " Shall we call again in an hour " ? and

It is

iser.

I told plaintiffs that until

-^

replied, " If you like, gentlemen," or to that effect.
Shortly after 11 o'clock I urged plaintiffs to go on board, as
the steamer had not anchored. Mr. Farmer told me he
informed Captain Coxwell there were two passengers for

I

Cape Town.
Re-examined

:

—

I did not tell plaintiffs

on any occasion

that I engaged to put them on board.

Neither our advertisements nor our tickets engaged to put passengers on
board.
Passengers go on board at their own risk, when
the vessel is advertised to sail. The ticket is to convey
passengers from port to port. I am quite certain that I
told plaintiffs that I knew no more than they did at what

hour the ship was to sail.
William Anderson stated
I am one of the agents for
defendants and also for other companies. I have had large
:

—

experience in shipping business. In the mail-service there
is a time-table (produced) which guides the departure of
It is to regulate the departure of
ships as far as possible.
ships.

our

It is published

offices.

There

by the Port

a rule to the

is

Office
eflfect

and

is

posted in

that, in the event

of vessels not being able to communicate with the shore,
they must not be detained at Port Elizabeth or Natal more

than twelve hours after the appointed time for sailing.
The Mawritius ought to have sailed on 14th, but did not
The object of making the arrangement
arrive till 15th.
with Carr was to ensure that, for a uniform sum, passengers
should be conveyed on board the mail-steamers. We acted
as

Carr's

Many

agents.

arrangements.

Our

the universal one I believe,
peter.

passengers

make

signal for passengers to

—

is

their

own

go on board,

the hoisting of the blue-

There is no such arrangement in Cape
Cross-examined
Town as in Port Elizabeth with regard to boatmen. If a
passenger asks at what time he is to be on board we give
him the best answer we can. The time of the departure, as
:

'

watemeyer
ship co.

ds.
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announced in the Table, is kept to,
be altered by the agents, the Port

i86».

^^
watermeyer
ship Co.

is.

if possible;

Office,

but

it

may

the Captain, or

together.
A great deal would depend on the weather.
In the case of the Mauritius, I should have told passengers
who applied to me for information that they had better get
all

on board as soon as possible after the arrival of the vessel,
seeing it was behind time.
Ee-examined: I don't think it possible, at an intervening port, to keep to an exact time of sailing.
The correspondence showed that defendants, while not
recognising the claim made on them, offered to refund the
money paid for plaintiffs' passage, and to give them all a
first-class return passage from Cape Town free of expense.

—

Porter, for plaintiffs.

[CoNNOK,

J.

alleged breach

:

—What

is

the alleged contract and the

?]

may

be regarded as a mixed question, contract or
There was an agreement that plaintiffs should be
carried from place to place: that agreement should have
been carried out, unless there was an absolute discretion in
the Company to break the contract at their pleasure, and
without assigning any valid reason for doing so.
The
It

delict.

Company contracted to carry plaintiffs from Port Elizabeth
Cape Town a reasonable time should have been allowed

to

;

on board the ship by which they were to be conveyed.
They were left behind for the sole reason that the ship left
before her passengers were allowed a fair and reasonable
time to get on board. If Sharpe was the agent of Anderson & Co., and Anderson & Co. were for the purposes of this
action, the defendants, the case might be supported on
another principle, viz., that without imputing any culpable
motive to Sharpe, he, as defendants' agent, had, either from
to get

over confidence or carelessness, given information to plaintiffs which led to their detention.
By the manner in which
Sharpe sold the boat-tickets, he led plaintiffs to conclude
that Carr was defendants' servant. As to damages, plaintiffs
had a right to compensation for the time they had wasted

on the overland journey, and
reasonably have earned
the time named.

if

for the money they might
they had remained at home for

Griffiths, A.G., for defendants.

The contract of the Com-
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pany was not one

to convey passengers from land to land,
but from one place of anchorage to another. It is the
business of passengers to get on board, and it is the business
of the Company to convey them safely, if possible, from one
port to another. Carr was not defendants' servant, whether
he had done all that he might have done or not, defendants
were not responsible.
Plaintiffs did not try to get on board Carr's boats,
although they were bound to present themselves for conveyance to the ship. There was nothing in what Sharpe

told

plaintiffs

to

make defendants

responsible for

the

he gave them all the information he could. He
said he knew nothing and could tell them nothing till he
had communicated with the ship, and as soon as he heard
from the ship he told them to get on board at once. Further,
it was stated on the passenger ticket that the Companjwould not be responsible for the act of God, and a strong
S.E. gale was the act of God within the ordinary acceptation
of the term. The ship had been put in quarantine at
Mauritius, and that had detained her beyond her time, but
this, too, was an act for which the Company could not be
held responsible. It would have endangered the safety of
the steamer if she had attempted to anchor in the bay.
There was plenty of time for plaintiffs to get on board if
they had chosen to do so. The claim for damages was
unreasonable and absurd. Plaintiffs had an allowance from
the country for travelling expenses, and as long as they did
not exceed those expenses they were in no way damnified
by the loss of their passage. It was not intended that
Members of Parliament should make a profit out of their

detention

:

travelling expenses.

Hodges,

C.J.

:

—

Plaintiffs are

entitled

to recover.

It

appears to me that no blame attaches to Captain Coxwell,
who did what was, no doubt, very proper under the circumPlaintiffs, however, had a right to consider Mr.
stances.
Sharpe as the Company's agent, and he was evidently under
the strong impression that the steamer would not leave as
soon as she did leave. According to the evidence it seems
pretty clear that Sharpe advised them not to go on board
of this
till Farmer returned on shore, and in consequence
advice they were detained on shore and lost their passage.
Vol. V.

^

iser.

-^
waUrmeyer

Tmp co*

vs.
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must be indemnified
which they have been
Subjected, and I think substantial justice will be done by
giving judgment in their favour for £60 and costs. Defendants will, of course, retain the £33 that has been paid to
them, so that in fact the damages awarded will be about £30.

With regard

1867.

Nov.

19,

for the outlay
watermeyer
"ship

I's.

ca"

Bell,

J.

:

—

to damages, plaintiffs

and inconvenience

to

I hold that in this case there

plication of blunders.

The agent ought

has been a com-

certainly to have

was found that
was bound
passengers were on board. This he might

communicated with the shore

directly it

there was no intention to anchor, and the captain
to see that his

easily have ascertained from the steward, without himself

was natural, no
presume that the
usual custom would be followed, but in point of fact he
oueht either to have ascertained how matters stood, or have
sent the passengers on board directly the vessel arrived. If

losing sight of the safety of the ship.

It

•doubt, for Sharpe, sitting in his office, to

the agent,

when

reaching the steamer, had signalled that

passengers were to come off at once, all this might have
been prevented. I concur with the judgment, and although

my

views as to the amount of damages are somewhat difmy brethren, I am not disposed to say
anything on that subject.

ferent from those of

Connor, J., concurred and said
care was not taken to ensure the

:

—I hold that reasonable
plaintiffs their passage,

because, while the steamers usually stopped at least six

hours in Algoa Bay, the Mauritius on this occasion left in
about two hours. This was no doubt prudent,if not unavoid.able, but certainly there should have been some communi-cation with the shore in order that passengers might have
been sent off at once. I do not say that any particular
person was to blame, but in this instance there was a departure from the ordinary rule which was not notified in any

way whatever
Judgment

to the intending passengers

for plaintiffs for

on shore.

£60 damages, and

rPlointiffs' Attorneys, Hopmetr, Tredgold, & Watermeyee,
.^Defendants' Attorneys, Faikdridge & Arderne.
]

costs.
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Eldridge
Provisional Sentence.

vs.

Hanbury.

— Suit hy ExeciUor. — Family

Arrangement.

Where

the executor in the estate of defendant's

mother claimed

provisional sentence upon a promissory note found in the
estate,

which the defendant alleged he had

satisfied

hy

contributing on hehalf of his mother to the support of his
imbecile brother,

and

there were conflicting affidavits as to

the nature of the transaction.

The Court

(Bell,

J.,

diss.) refused provisional sentence.

Provisional sentence was prayed on the part of plaintiff,

the executor in the estate of defendant's mother, on a
promissory note for £200 passed by defendant in favour of

deceased on October 2, 1848.
The affidavit of defendant stated that he commenced
business in October, 1846, when he received £100 from his

mother, and £100 from his sister on loan. When his sister
was married in October, 1848, she passed this debt over
to her mother, to

whom

That

deponent gave the note.

deponent's brother Joseph was an imbecile, and was sup-

ported for several years by the various members of the

In 1857, however, he was sent to Robben Island,
and for his maintenance there 2s. per dieTn was to be paid.
It was arranged that the mother should pay one half of
this cost and deponent the other half, for which purpose
the £200 should be considered and held by him as a special
fund as far as it would go. From 1857 to June, 1863, he
thus paid in cash, and on his mother's account, the sum of
£243. There were also five shares in the Equitable Marine
Assurance Company, given to deponent's mother by his
sister, when she left the Colony, and the dividends on which
had also been applied to the brother's maintenance. The
capital of £200, the interest, and dividends were now
family.

exhausted, with the exception of a

sum of £4

lis. 4d.

which

was now due to the mother's estate, but as deponent was
entitled under the will to legacies amounting to about £25,
there was a balance in deponent's favour.
The answering affidavit of J. T. Hanbury, brother of

Y

2

isei.
^

^—

Hanbury.
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186J.
28.

Nov.

H^nbfr^.''

defendant, after mentioning the circumstances under which
the debt was contracted, stated that interest was to be paid
thereon at the rate of six per cent, per annum. That up to

when he was sent to Robben Island, Joseph
Hanbury was wholly supported by his mother, except
during a period of nine months when he lived in defendant's
house, though even then the mother provided him with
That it was not true that the £200 owing by
clothes.
defendant to his mother was to form a special fund for the
maintenance of Joseph. That defendant was to be allowed to
retain the interest of this money and to draw the dividends
the time

payable on the five shares in the Equitable, provided that
he paid for the maintenance of his brother at Robben
That his mother made her will in 1857, when she
Island.
directed that the interest on the ^200, and dividends on the
to, should remain in defendant's
on condition that it should be applied to this
purpose, and that on Joseph's death it should fall into the
estate.
In 1863, however, defendant refused to pay any
longer for his brother's maintenance, and in a codicil to her

shares before referred

hands,

will in 1863, she struck out defendant's

name

as executor,

appointing another in his place, and directed that the
£200 should be recovered as an asset in her estate, and
that, together with the shares in the Equitable, it should
go to provide for the maintenance and support of her son
Joseph. That she received no interest on the sum of £200,

any dividends on the shares after 1863, and that she
That under the codicil there
was no course open to plaintiff but to adopt the present
proceedings.
There were other affidavits and documents
going to show that defendant had acknowledged his debt
in a letter to his three unmarried sisters after his mother's
or

died in February, 1866.

death.

The defendant in an answering affidavit alleged that his
mother bought groceries at his stores, and, she not being
in affluent circumstances, he charged them against the
interest on the loan, and kept his brother from his own
resources for six years.

—

Griffiths, A.G., for plaintiff:
It is clear that defendant
incurred this liability to his mother ; he now attempts to
make a contra-claim on his mother's estate on account of his
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He

liberality to his brother.

cannot set this off in answer

to a liquid document.

—

The object of the mother was that
fund should buy an annuity for the maintenance of
Joseph. The document comes before the Court with so many
doubts and difficulties that it is not a case for provisional
Porter, for defendant

:

this

sentence.

The
diss.)

CotTET (Hodges,

C.J.,

and Connor,

J.

;

Bell,

J.,

refused provisional sentence.

Connor,

J.,

said

:

— This

note began in a family trans-

action and has been connected with family transactions
throughout.
In the particular circumstances of the case,
I think it

would be very inconvenient
it is only by going

sentence, because

to give provisional

into the principal

case that the whole of the facts can be brought out.

Provisional sentence refused

;

costs to

be costs in the

cause.
rPlalntUFs Attorneys, J. & H. Eeid & Nephew. "|
LDefendant'8 Attorneye, Faikbhidqe & Aedehne. J

Maynards, Walker, & Co. vs. Hon.
Colonial Secretary.
Damage

hy Negligence.

K. Southey,

—Landing of Cargo. —Privity of
—Hiring.

Contract.

owned certain cargo in a ship which arrived in the
Defendant, as representing the
of East London.
Government, owned certain surf-boats which were employed
The rules for the
in landing cargo at East London.
regulation of this service of boats laid down that a written

Plaintiffs
•port

requisition should be signed by the person hiring the boat.

In

this case

ship

without any requisition, the boats went off to the
the cargo ; in doing so some of the cargo

and landed

belonging

to

plaintiffs

was damaged,

negligence

of defendant's

had

done,

been

C,

the

boatmen.

it

was

alleged by the

After the damage

agent of the ship, signed the

ise?.

—

'

Hanb^.''

—

;
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requisition,

hut objected at the same time

responsible for the

damage.

being held

to

Held, that plaintiffs could not

recover as the hiring luas by C.
Dec. 19.

Mavnards,

™. southey,'
N.O.

Action to recover damages for injury done to the propcrty of plaintiffs by reason of the carelessness and
negligence of the servants of the Government.

The declaration alleged that plaintiffs were merchants
carrying on business at Port Elizabeth and East London
that the Colonial Government were proprietors of certain
surf-boats kept at East London for the purpose of landing cargo from and carrying cargo to ships
that on
;

November

8,

1866, one of the surf-boats was employed for

some property belonging to plaintiffs, conhoop iron, from the ship Imogen
that by the neglect and carelessness of the servants of the
Government, who were in charge of the boat, these bundles
of iron were so damaged and injured by salt water as to
become wholly unmerchantable
that they were consequently sold for account of whom it might concern and
hire to land

sisting of 171 bundles of

,-

;

fetched

£3

3s. 3c?.

;

that the value of said iron before being

claimed £71 16s. 2d.
Defendants pleaded the general issue and three special

injured was £75.
pleas, viz.

Plaintiffs

:

That the surf-boat in question was hired to convey the
by plaintiffs but by one Christian, and the iron was
landed for his account, and therefore plaintiffs had no right
(1)

iron not

to recover.
(2) That it was the well-known and uniform condition of
hiring the surf- boats that the cargo should be landed at the
sole cost and risk of the party hiring the boat.
(3) That the damage to the iron was caused by the salt
water in landing, without any carelessness or negligence on

the part of the defendants' servants.

The replication was general.
The evidence showed that Christian was the agent of the
ship.
The regulations of the surf-boat service laid down
that when surf-boats were wanted for hire a requisition
should be sent in. In this case no requisition had been
sent in until after the cargo of the ship had been partly
landed, and when the iron had been damaged.
Christian's
clerk then sigaed the requisition, but objected at the time

—
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to the condition
requisition

was

making him
to land the

responsible for damage.

The

ise?.

—

whole cargo.

Maynards,
Walker & Co-

1
r/ 7
£
i-oCote, tor plamtlllS.
•

vs. Southey,.

—Christian

N.O.

Griffiths, A.G.,

for defendant

:

was the

real

hirer of the boat,

and as agent

for the ship paid the

full

The contract was between Christian and defendant,
and there was no allegation of a contract in the declaration.
Gole, in reply
There was no real hiring up to the time
when the iron was damaged; the Government sent their
surf-boats voluntarily to the ship's side for cargo, and they
are therefore liable for the damage done.

hire.

:

—

The Couet (Hodges,

C.J.,

and Bell and Connor,

JJ.)

held that Christian was the real hirer of the boat, as agent

and not as agent for plaintiffs, so that there
was no contract between plaintiffs and defendant.

for the vessel,

Judgment

for defendant with costs.

r Plaintiffs' Attorney, E. Hull.
LDefendant's Attorneys, J. & H. Reid

"1

& Nephew. J

Le Roex
Domesticated Ostrich.

Smit.

—Property in Animcds. —

Ferae naturae.
S.

vs.

Knowledge.

a domesticated ostrich belonging to R. This ostrich
had escaped tioo or three days hefore from, B.'s custody,
but It. immediately follmaed in pursuit, only coming up
S. alleged that at the time he
to it after it had been shot.
Held {confirming
shot it he thought it was a wild bird.
diss.) that
C.J.,
the
Magistrate's decision, Hodges,

sJiot

B. could not recover.

Appeal from a decision of the Resident Magistrate of
Fraserburg.

Appellant had summoned respondent in the R. M. Court
for £20, the alleged value of an ostrich, the property of
appellant, which had been shot by respondent.
The evidence went to show that Le Roex kept a number
of tame ostriches, one of which escaped and strayed away.

1867.

^^
^'l'

^e

i^
smit.

««

;
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Le Roex immediately sought

„' 21!

with

Le Koex

vs.

for

it,

but did not come up

when defendant had

the third day,

it till

Le Eoex demanded payment of £10 in

shot

it.

Defen-

satisfaction.

dant refused to pay, alleging that at the time he shot the
it was wild.
The magistrate gave judgment

bird he thought

A.G.,

Griffiths,

for defendant.

appellant:

for

as to whether the bird

was tame

—Defendant's

ignorance

or wild, although

might

it

be a good answer to a criminal action, is none to a civil.
The bird had only been absent for a day when it was shot
it was being sought, and as it was domesticated, there was a
reasonable prospect that it would return. In point of fact
the

property of plaintiff in

Ostriches once

it

was

real

and

substantial.

domesticated cannot be considered ferecB

nattorcB.

Porter,

for

respondent

:

—Two

questions

arise

;

1st,

whether the ostrich was appellant's

property after its
escape; 2nd, whether, supposing the property to have
remained in appellant, a person bond fide believing that the
bird was a wild one, and, shooting it, would be civilly
responsible to the owner.
In this case there is nothing to
show the degree of tameness of this bird. It may have

been reared on appellant's farm or it may only have been
caught a week before its escape. If this bird had joined
a flock of wild ostriches, could it be pretended that respondent would have been civiUy liable for shooting it?
There is a property in ostriches as long as they are kept in
enclosures, or carefully herded
but if they are allowed to
make their escape, the property ceases. If it came to be
;

a question of negligence, there was more negligence on the
part of the peison who lost the ostrich than on the part of
the person who shot it.
If

it

criminal act
Ck/t.

adv.

;

—

The bird was shot in the close
was a wild bird, the shooting of it was a
if a tame one, a civil wrong.

in reply

Griffiths,

season.

:

vult.

Posted (21st December).

CoNNOB,
had

killed

J.:

—The

still

plaintiff at

a property in

it,

the time the bird was
because, although he did

—

—
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not come up with it till the third day, he had kept up the
pursuit from the time of its escape. There is no question
either that defendant shot it or that it belonged to plaintiff.
The question then arises, did defendant, when he shot the
bird, believe it to

defence to the action

be wild, and,

if so,

was that a good

Ostriches are certainly /erce naturoe,

?

and there was nothing to show defendant, when he shot it,
that the bird was domesticated. In my opinion, the judgment must be affirmed.
Bell,

J.,

Hodges,
same view.

concurred.
C.J.

:

—I regret

that I

am

not able to take the

I quite agree that the property in the ostrich

remained with plaintiff at the time it was shot, and as he
has been deprived of it without any lawful authority, I
consider that plaintiff

is

Appeal dismissed with

entitled to recover

from defendant.

costs.

& AitDERNE.
1
LRespondent's Attorneys, Hofmetr, Tkedgold, & AVatermeyer. J
["Appellant's Attorneys, Fairbridge

The Seceetaey of the Boaed of Executoks, Cueatoe
of the minoe and pidei commissaey heies of
A. Beink, C, son vs. Sypeet, Teustee of the
INSOLVENT ESTATE OF C. P. BeINK.
Will.

on

—Fideicommissum.
hypothec of fideicommissary
of fiduciary. — Tacit hypothec of minor on
of
—
— Ord. 105,
Act
1861.
Tar.it

estate

curator.

estate

Preference.

§ 1.

A. and B. made a mutual
first

codicil

'will

and

5,

certain codicils.

By

the

they burdened the inheritance bequeathed to

C, D. and E., their daughters, with fideicommissum
under the conditions that C, D. and E., during their lives

and

after their death,

their husbands, should enjoy

interest of the inheritance,

inlieritance should devolve

per stirpes, and in case of
dants,

upon

the

testator's

they appointed their son
to

be

executor

and

the

and upon their death that the
upon their lawful descendants,
their death without descen-

heirs.
F.,

By

the

together with

tutor of their

second codicil
tlie

survivor,

minor and fldeicom-

issv.

"!°'

Le

"l

e^
Smit.

i

:
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A. died and B. made a will hurdeningthe inheritance accruing to C, D. and E. out of her
estate in similar terms to those of the mutual will, and ajpniissary heirs.

pointing
estate

F.

and

the

liquidator'

tutor of the

F. took out

letters

jointly with the

and administratm'

of the

minor and fidecommissary

of administration

siorvivor,

and

heirs.

and of confirmation
oui

after her death took

under her loill. The inheritances bequeathed to0., D. and E. as above, amounted to a considerable sum
F. became wisolvent ivitJwut having paid
of money.
them over. At the date of A.'s death, C. had married,
letters

and her son ivas a minor at the date of B.'s death.
B. VMS a minor at A.'s death, but married before B.'s
death ; subsequent to B.'s death she died leaving a husband
and minor

A

E. was a minor at B.'s death, but

children.

died leaving a husband

subsequently

preference

was claimed in

F.'s

bequeathed

respect of the shares

C.

to

and no

insolvent

and

children..
estate,

E.,

in

but was

denied by the trustees who, however, admitted a preference
in respect of B.'s share.

Held, that there was no preference upon

F.'s estate

of the inheritances bequeathed to C.

commissary hypothec could

That

be held to exist

and of

the loords of the codicil

death of each

testator,

in respect

E., as

no fidei-

in either

the will

constitute F. curator of the

to

sufficient

and

ease.

of B.

were

minors at the

within the meaning of Ord. 105, § 1
upon such a curator's estate is not

that the tacit hypothec
affected

by

the fact

of

no

letters

curator having been taken out;

upon

F.'s

bequeathed

estate
to

C.

existed

and

for the

E.,

of

confirmation

and that a
amount of

as far as related

as

preference
the
to

shares

the con-

and E. born
and who should become entitled tobequests upon the death of G. or of E.'s-

tingent interest therein of descendants of C.
before F.'s insolvency,
the benefit of the

husband.

minors on a curator's
Act 5 of 1861.

Tliat the tacit hypothec of
affected by

estate is not
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Action to compel the defendant to amend the liquidation
and distribution account of the estate of C. P. Brink, framed
by him.
i

.
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—

The declaration alleged that
On October 25th, 1808,
Andries Brink, C, son, and his wife Catherina Maria
Joubert made a joint will instituting each other reciprocally as sole and universal heir of all the property to be
left by the first dying.
The will contained a reservatory
clause enabling the testators to revoke, alter or amend the
:

same by codicil The testators thereafter made certain
underhand dispositions of certain parts of their estate,
by writings at the foot of the will, dated respectively
May 24th, 1828, September 4.th, 1833, August 4th, 1834,
and September 17th, 1839. The testators thereafter by a
joint codicil executed on January 12bh, 1846, revoked the
said underhand bequests and made a certain bequest to
their youngest daughter, Maria Petronella Elizabeth Brink,

and proceeded

to declare that the respective shares of their
grandchildren Johan Hendrik Groenewald and Andries
Brink Beyers, either from their grandfather or grandmother, should not be paid to them before they should have
attained their majority respectively, and then with all the

interest accrued thereon,

being the testator's will and

it

desire that the said shares of inheritance should,

till

then,

have to be considered as burthen ed with the entail olfideieomTnissuTn, because it was the further will and desire of
testators

that

the

before-mentioned entailed shares

of

inheritance should in the event of the said grandchildren
dying during their minority revert to the children of the
testators then living,

by

representation, in legal shares;

with this understanding, however, that the survivor of the
testators should be at liberty, if so minded, to enjoy the
interest accruing on the same during his or her lifetime,

And further the
with fideicommissum the respective shares
of their daughters Sibella Magdalena Brink, married to
D. G. Kotz^ Sophia Alida Elizabeth Brink, and Maria
provided, nevertheless, that
Petronella Elizabeth Brink
after
their
and
decease, their husbands,
daughters,
the said
thereof
during
their lives, whilst
the
interest
enjoy
should
and

to

dispose

thereof at pleasure.

testators enia.iled

;

only after their decease their respective entailed shares
should devolve free and unencumbered to their lawful
descendants by representation per stirpes, and dying without
descendants, to the testators' then living heirs in equal
The testators further declared it to be their desire
shares.
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that the aforesaid interest should, during the lifetime of
their said

their

own

by them

daughters, be paid to
receipts or those of

them

personally, under

someone expressly

qualified

thereto, it being the desire of testators that the

come into community between the
and their husbands. The testators there-

said interest should not

said daughters

on June 15th, 1846, made another joint codicil to be
considered as their further disposition.
By this they

after,

appointed their son Cornelis Petrus Brink to be, together
with the survivor of them, co-executor, administrator, and
tutor of their minor

and fideicommissary heirs,. with all
powers allowed to executors, administrators, and guardians,
for which the said C. P. Brink should receive £100, while
the survivor agreed to forego

all

claim to fees as executor.

Andries Brink died on August 7th, 1846, and letters of
administration of his estate were taken out by C. P. Brink
and the surviving widow, and also letters of confirmation of
the same persons to act as tutors and guardians of the
minor and fideicommissary heirs of the deceased. The
estate was duly liquidated by the executors, and the shares
of the daughters Sibella and Maria were valued at

£1017 15s. each.
The surviving widow made a last will on September 14th,
1846, and by it bound with fideicommissum the inheritance
coming from her to her three daughters, under the same
terms as in the joint codicil of January 12th, 1846; and,
further, appointed Cornelis Petrus Brink as liquidator of
her estate, administrator of her fideicommissary heirs and
tutor of heir minor heirs.
In November, 1851, the widow
died, and C. P. Brink took out letters of administration as
executor of her will and letters of confirmation to act as
tutor of her minor and fideicom,m,issary heirs.
C. P. Brink liquidated the estate, and the shares of
the daughters SibeUa and Maria were valued each at
£1049 6s. 5|d
The said daughters Sibella and Maria, severally for
themselves and their children, accepted the benefits provided for them by the wills and codicils.
C. P. Brink remained in possession of the capital of the
shares belonging to Sibella and Maria, from both their
father's and mother's estates, and for several years paid the
yearly interest to the said Sibella and Maria, and after the

'

:
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death of the

latter, paid the interest on her share to her
husband Christian Frederick Beyers. But since January
10th, 1862, no payments had been made to Sibella or anyone on her behalf; and since January 10th, 1864, no payments had been made to C. F. Beyers, or to any one on his
behalf, or on behalf of his deceased wife Maria.
Maria Petronella married C. F. Beyers and died on
April 1st, 1854, leaving no issue.
Sibella married D. G. Kotz^, since deceased, and had issue
one son, Johannes Jacobus, still living.
In October, 1865, C. P. Brink surrendered his estate, and

the defendant

was appointed

trustee.

On

October, 25th, 1865, the Secretary of the Board of
Executors was appointed by the Court, curator bonis of the

minor and fideicommissary heirs of Andries Brink and

his

wife.

The

thereupon tendered a proof upon the estate
sum of £2067 Is. 5f(i., with interest
in respect of the shares of Sibella Kotze and her son in the
estates of Andries Brink and his wife, and a like proof for
the same sum in respect of the share of Maria Beyers,
deceased, and claimed a hypothec for the said sums upon
the insolvent estate, and claimed that the same should be
paid in full in preference to subsequent hypothecs and to
plaintiff

Brink

of C. P.

for the

concurrent claims.
Defendant maintains that these claims are mere concurrent debts, and has framed his liquidation account on
that footing.

The

declaration

declared that the

therefore

two claims

prayed
of

:

—That

£2067

Is.

it may be
5|d, each are

rank as preferent claims upon the estate
Brink, secured by tacit hypothec as follows
£1017 15s., and £1049 6s. 5|cZ., with interest thereon respectively, dating from January 10th, 1862 and £1017 15s.
and £1049 6s. 5|d, with interest thereon, dating from
January 10th, 1864 and that the same should be paid

entitled

of

C.

to

P.

;

;

out in full in preference to any subsequent hypothecs or
concurrent claims.
And that defendant might be ordered to amend his
liquidation and distribution account accordingly. Defen-

dant denied that the claims were preferent.
stated were all admitted.

The

facts

iseir.

vee. li.

Brmk-Tcurator
'Traste?.'^

334

Be

1867.
30.

Aug.

V^lhers, for plaintiff.
^

Dec. 31.

Porter (Cole with him) for defendant.
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Cur. adv. vult.

Postea (December 31st.)

Connor,

delivering judgment, said

—

This action is
having certain claims declared preferent
upon the estate of the insolvent Cornelis Petrus Brink.
The insolvent's father and mother made a joint will as far
back as the year 1808 but it is certain joint codicils of
theirs of the year 1846, and a will of the surviving widow,
also of that year, which we have to consider here. By a joint
codicil of January 12th, 1846, the testators entailed with
fideicommissum the respective shares of inheritance of their
J.,

:

for the purpose of

;

three daughters

named

provided, nevertheless, that their beforedaughters, and after the decease of such daughters,
;

their respective husbands, should enjoy the interest thereof

during their lives
respective

;

whilst only after their decease their

entailed shares of inheritance should devolve,

and unencumbered, to their lawful descendants by
representation^er stirpes, and dying without descendants to
the testators' then living heirs, in equal shares. By another
joint codicil of June 15th, 1846, the testators nominated and
free

appointed their son, the insolvent, to be, " together with the
survivor of them, co-executor, administrator, and tutor of

minor and fideicommissary heirs." The husband died
August 184)6, and on September 14th, 1846, the widow
made what is called in the declaration her last will and
testament, and thereby willed that the inheritance accruing
their

in

out of her estate to her three daughters should be entailed
wiih fideicomTnissuTTi, expressed in the same terms as had

been used in the joint codicil of January 12th, 1846, except
life estate of the daughters and their husbands is
expressed to be for the support of themselves as well as
their minor children. The widow further thereby requested,
nominated, and appointed the insolvent as liquidator of her
estate, administrator of her aforesaid fideicommissary heirs,
and tutor of her minor heirs. The widow died in September, 1851. The insolvent and the widow had after her
husband's death obtained letters of administration as
that the
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«xecutors of the joint will and codicils, and letters of
confirmation as tutors and guardians of the minor and fdeicommissary heirs of the deceased. And after the widow's
death the insolvent obtained letters of administration as

executor of her will, and letters of confirmation as tutor
and guardian of her minor and Jideicom,missary heirs. The
daughters' shares of the property of the testators realised
some thousands of pounds, and all came into the hands
of the insolvent and this action is, as I have said, instituted to have it declared that the claims of the persons
interested in two of the JideieomTnissa, under the bequests
;

which I have referred to, are preferent against the inestate.
These claims of preference are partly
rested on the bequests being Jideicommissary, but mainly
on the ground that the insolvent having been appointed

solvent's

guardian

(or,

as subsequently argued, curator) this con-

stituted a hypothec in respect of his default in favour of

of whom he has been or could be
guardian or curator under these testamentary instruments.
Designating, for convenience, the three daughters by their
married names, the eldest, Mrs. Kotz^, who is still living,
was a major by marriage at the death of her father, the first
dying of the two testators, and was| therefore never under
the insolvent's guardianship. She can, therefore, have no
•claim to preference, save in respect of the Jideicommissary
nature of the bequest her son, Dr. Kotzd, was, however, a
minor at the death of both the testators, and did not obtain
his age till 1856 and it was contended, therefore, that not
only was he entitled to the benefit of the guardian's
hypothec, but that, as he might die in the lifetime of his
mother, and his children would then become the parties
entitled instead of himself, and would probably be minors,
a preference ought to be declared for their interest as well
The second
as his, under the guardianship liability.
daughter, Mrs. Dreyer, was a minor at the death of her
father, but was a major by marriage at the death of her
mother. She is dead, but her husband is still living and
their descendants are now minors and this claim in respect
of their mother's original share has, we were informed, been

any Jideicommissary

;

;

;

admitted by the trustees as preferent and this suit does
not purport to be on their behalf, though according to the
argument in respect of other minors, there would remain the
;

iss'-
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question of preference in reference to their interest in the
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shares of the other daughters, on failure of such other
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daughters' descendants.
The third daughter, Mrs. Beyers,
was a miuor at the death of both testators. She is now dead
without descendants, but her husband is still living. The
husband, like Mrs. Kotze, can, of course, have no claim to a

preference save in respect of the fideicom/missary nature of

the bequests

;

but as his wife's share after his death

is, it is

contended, to go to the heirs of the testators then living, the
question of preference in respect of the insolvent's guardianship arose,

it

was argued,

of Mrs. Beyers as should

in respect of so

come

to those

much of this share
who were or have

been minors between the deaths of the testators.
The first question to be disposed of in these claims of
preference is, is there by law any and what hypothec in
favour of persons interested in fideicommissa ? We were
referred in the argument to several authorities on this
subject; and as I have examined most of these and others,
it may be satisfactory that I should state at some length
what appears to me to be established by the authorities to
be the law on this point. The fdeicommissary hypothec
rests, we may assume, upon Justinian's Edict, Code (6. 43. 1.)
the object of that Edict having been to abolish certain
subtleties in reference to the remedies for legacies and fideicommissa, to assimilate the actions for recovering the two,
to introduce for both an hypothecary action, there being
thus for both, three actions a personal one for the amount,
a real one for recovering the specific property bequeathed,
and the hypothecary action. The Edict enacts that there
should be one action for legacies and Jideicommissa, and
that there shall be available the personal action, an action
in rem to claim the very property, " and an hypothecary
action against the property of the deceased, upon those
things which shall have been bequeathed."
The Commentators (vide Accursiv^, ad locum) state that what immediately follows this passage in the Edict are three
reasons given by the Emperor for enacting this hypothec,
viz.
1st. Because it was competent for the testator
to
create such an hypothec 2nd. Because by recent Edicts
a
kind of hypothec had been introduced in other cases 3rd.

—

—

:

;

;

To secure the intention of the testator being carried
And Merenda Controversice Juris (19. 23. 2), gives

out.

as a

—
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reason for not extending the hypothec beyond the letter of
the Code, that Justinian was anxious to excuse himself for

going as far even as he

The

did.

proceeds and concludes thus

:

"

Edict, after these reasons,

And

these things

we have

not only if a legacy or fideicomniissum have been
from the heir, but also if a fideicommissuTn be left to
anyone from a legatee, a fideicommissary, or any other
person whom we can burden with a fideicommissum. For
as it may not otherwise avail, unless it bring some gain to
him from whom it is left, it is in nowise burdensome, even
against him, to extend not only the personal action, but
also that in rem, and the hypothecary on the property
which he has obtained from the testator. But in all cases
of this kind we will that such one be sued in the hypothecary action also, as far as the personal action is competent
against him, and that the hypothec be of the property not
of the heir himself, or of the other person who is burdened
with the fideicommissum, but only of the property which
has reached him from the testator." Burge (iii. 337) is the
only authority that I am aware of for the position that
the fideicommissary hypothec of the Roman Law extended
to the property generally of the person burdened with the
settled,
left

;

It is, I think, evident that Pothier's
fideicom^missum.
his Traite de I'Hypogeneral statement on the subject
theque (C.I., Art. 3) has reference only to the French Ordinance of 1747, and both from Pothier himself elsewhere

m

(Traite des Substitutions,

6. 2. 2),

and from Merlin (Hypo-

appears that the hypothec under this
French Ordinance did not exist as against creditors and
purchasers for value unless the jf^c^eicommmw-m were regisihhque,

1. 8.

tered.

The

4), it

authorities generally, as far as I have seen, on

the fideicommissary hypothec of the Roman Law, and consequently the Roman Dutch Law for I am not aware that
on this point there was any difference between them
either expressly deny that the hypothec extends beyond
the property which comes from the testator to the person

—

burdened with

ih.& fideicommissum,

or impliedly

deny

it

by

not including any mere personal fideicommissary hypothec
among those which they enumerate as known to the law.

Of the

Van Leeuwen, Roman Dutch
Gensura Forensis (1. 4. 9. 12), and Van dei-

latter authorities are

Laiv (4. 13. 15),
Linden, Institutes, Bk.
Vol. V.

I. c.

12, § 2.

Burge, having referred
Z
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hypothec under the Roman Law as general, proceeds
Holland on the subject was similar,
and cites as his only authority for this position Voet

to this

to state that the lavr of

It will be seen that there is some reason for
(20. 2. 21).
contending that Voet's mode of expressing himself in this
reference would serve all the plaintiff's purposes in the
claim of preference in this action yet so far is the passage
from supporting the position for which it appears to be
cited by Biirge, that it expressly states that the hypothec
does not extend to the heircs', or other burdened persons',
property not coming from the testator. What he says is
" But because the goods of the heir himself are not bound
by this claim of legal pledge to the legatees, according to
the final words " {i.e., of the Code, 6. 43. 1), " it does not
seem doubtful but that, as far as relates to those goods,
they ought to be postponed to all the hypothecary and
privileged chirograph creditors of the heirs, and to be concurrent only with the simple chirograph creditors, as they
themselves are also, as it were, only personal creditors,
having the heir bound to them ex qua^i contractu by his
entering on the inheritance." In truth the language of the
Edict of the Code giving the hypothec is express on the
point, and Merendo, Controvei^sice Juris (19. 23. 2), referring
to the words of the Code, there says: " I do not see how in any
case we can extend this hypothec to the heir's own goods."
He adds that the only reason for this is the injury it would
do to the heir's creditors, and that though Justinian showed
himself anxious to preserve the fideicommissum, yet he
anxiously gives a reason for even binding the testator's
goods by a hypothec. The Commentators, too, on this part
of the Code are clear on that point (vide Capuchis and
Accurshi.s).
It is, I apprehend, therefore clear beyond all
question that the fideicommissary hypothec does not extend
;

to the property of the

burdened person, not derived from

the testator or curator of the Jideicommi.s.sum ; but then
there remains a question upon which one finds very little,

anything, directly said in the books, namely, what is
to be deemed, in the hands of the heir or any burdened
person, property derived from the testator ?
It seems

if

absurd to say that if the heir has £500 of his own in a
bank, and £1000 comes into his hands subject to a fideicominissum, and he lodges this in the bank in his own name.
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and the next day becomes insolvent, that the whole £1500
shall be deemed the property of the heir, and no part of it
property which has come from the testator. It miojht, one
would think, be fairly argued that when a quantity of
property has been traced to the hands of the heir, it lies
upon him or his creditors to show that property found in
the estate does not represent the property so traced to him
and one would think that such was the meaning of Voet in
another part of the section which Burgo quotes (20. 2. 21).
He says there Fideicoramissaries and legatees " are to be
;

:

preferred on the property of the deceased to the creditors of
the heir, if the heir be so indebted that the goods of the

deceased mixed with the goods of the heir be not sufficient
for the debts of the deceased and the heir, and the amount
of the legacies.
Wherefore, as the legatees are to be postponed to the creditors of the deceased, so, on the contrary,
they are first to all the creditors of the heir or person
asked to restore, therefore protected by a general express
or legal hypothec, as nothing ought to go to them from the
patrimony of the deceased as long as there be not satisfaction therefrom to legatees and fideicommissaries."
It was,,

no doubt, from

this

Voet meant to lay

passage that Burge concluded that

down

that to the extent of the propert_\-

come to the heir from the testator, the heir's property was
bound by the fideicommissary hypothec. The doctrine of
separatio honorum referred to by Mr. Porter in his learned
argument for the defendant, to show that the general
hypothec was not required for the security of the fideicommissaries, probably also shows that the hypothec
against the heir's property fails when what was thetestator's and the heir's respectively have become in-

We

separably mixed.

have seen from

Voet,

and there

is,

of course, no doubt but that chirograph creditors of the
testator

are to be preferred to his fideicommissaries, or,

for the principle is the same, to his legatees.

Now

these

order to prevent injurious consequences tothemselves, from the mixing by the heir of the testator's
property with his own, have to avail themselves of the sepa-

creditors, in

ratio honorum,

and both Domat

I., Bk. 3, Tit. 2, § 2,
down,
and the Digest
lay

(Pt.

and Voet (4:2. 6. 4)
them in the proposition, that the right
of separation is lost if the goods of the deceased become
sub-sect. 1)

(42. 6. 1) supports
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mixed with those of the heir so as not to be distinguished
and Voet adds there that moneys mixed cannot be conceived of Separately,
or claimed; and JDomat (3. 2. 2. 1)
^
j
\i.
states that the presumption is in favour oi the mixed
propertjr being the heir's.
Now, then, as the creditors of
•'

'

ly

the deceased are to be preferred to the fideicommissaries,
and the creditors are, as we have seen, precluded, by a

mixture of the deceased and the heir's properties, from
claiming against the heir's creditors to have so much of
the heir's propertj' as is equivalent to what has been traced
to him from the testator, deemed to be the testator's for
his creditor's payment, it seems to be a fortiori that the
cannot establish for themselves
such a claim in order to secure a subject-matter for their
fideicommissary hypothec to attach on. If they could,
not only might they be paid in full, while the testator's
testator's fideicommissaries

would get nothing, but they would, by being so
which
the testator's creditors, with the creditors of the heir,
would otherwise have recourse, namely, the mixed fund in
creditors

paid, diminish, if not annihilate, the fund against

the heir's hands.
question, viz.

:

And

Whether

unpaid fideicommissaries

this

seems to suggest a curious
mixed fund the
are, as we have seen, deemed

as against this

who

chirograph creditors of the heir (Voet,

20.

2.

21), could

appropriate, as against their testator's creditors, a part of

mixed fund ? The question, however, is not one with
which we are concerned here. Though I have considered
this question of the fideicommissary hypothec at length,
yet I very much doubt that even were the hypothec as
general against the person burdened as Burge supposed,
this would support the claim of preference made in this
action.
The hypothec given by the Code is, I apprehend,
only against the heir, or any other person, if the fideicommissum be left from him or he be burdened with it.
And in the fideicommissa before the Court, the daughters
alone were, I should say, the heirs burdened with the fideicommissibm,, according to the meaning of that expression as
used in the Code, and in all the other authorities upon the
subject and the property in question was in the insolvent's
hands not as an heir burdened with a. fideicomTnissum but
as the testator's executor. Barge (vol. 3, p. 326), quoting
Voet (20. 2. 14), who bears him out, but states no authority.
this

;
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says that a hypothec cannot be claimed against the estate
who is considered as acting not for
the pupils or minors, or those instituted by the will, but
of an executor of a will,
,

t.

,

.

,

.

rather for the testator in taking care that effect be given to
the will. On many grounds, therefore, it appears to me,

that any claim of preference in this action, resting upon a
fideicommissary hypothec, fails, and this, as 1 have said,
disposes of all claim of preference on behalf of Mrs. Kotze
or Mr. Beyers.

Before leaving this part of the case, I

may

mention that there is a proposition for which there is great
authority, as one may see by referring to the Commentaries
of Accursius and Gapucius, for saying that the hypothec
given by the Code is only on so much of the testator's
property coming to the heir as is not subject to the fideicomnfiissiim.
Merenda, Controversise Juris (3. 48. 3), says
that " it is so clear from the words of the Code that there
is no hypothec upon the subject of i\ie fideicoynmissuvi that
it is to lose time to do more than give the words, as from
this we sufficiently clearly understand that a hypothec is
not given on the property left by the testator to the legatee
and fideicommissary, because otherwise the Emperor would
not have distinguished property of this kind from the property on which he gave the hypothec," and both he and
the other authorities state that the vindicatio rei is the
proper action for recovering the subject-matter of the fidei-

co'mmissum.
There remains the question whether the claim of preference made in this action can be maintained on the ground
of the testators having purported to appoint the said Brink
tutor or guardian of their minor and fideicommissary heirs.
The insolvent was, we may assume as clear, one of the
guardians both of Mrs. Dreyer and of Mrs. Beyers, during
the widow's lifetime, and after her death sole guardian of
but as both Mrs. Dreyer and Mrs. Beyers
Mrs. Beyers
;

were only entitled to the interest of their shares for their
lives, and thus, as far as I am aware, received all that they
were entitled to, they had at their deaths no claim of
hypothec against the insolvent, and, therefore, no person
can now be entitled through them to any such claim.
Then, as by Ord. 105, § 1, it is enacted that after the
1st March, 1834, it shall not be lawful for any person, except
the father, or

if

he be dead, the mother, of a minor, to

^u^^'jo
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appoint by deed or will any tutor to administer and manage
the estate, or to take care of the person of the minor, the
appointment of the insolvent by the testator to be guardian
of their fideicommissary heirs appears to

me

to

have

failed

in respect of all except the two daughters whom I have
named, and whose cases I have already disposed of; and
that, therefore, the insolvent has never been the guardian

of

any

of the children or other descendants of the three

If it be said that he was a pro-tutor by reason
of his having taken upon himself to act as guardian, it

daughters.

might be

sufficient to say that this action, or the defence
not founded upon any such case nor do I see any
evidence to show that the property was dealt with or intermeddled with by him in the capacity of a guardian.
Any of the testators' grandchildren, before the Court in
this action, were not entitled to the income at any time
before the insolvency.
Indeed, if even the nomination of
the insolvent as guardian of any grandchildren who should
attain twenty-one before the property vested in them, such
as Dr. Kotz6, had been valid originally, such grandchild's
only ground for claiming the guardianship hypothec against
the insolvent's estate would, I apprehend, have been on
account of the insolvent's negligence and omission to act,
viz., in not proceeding to a separatio bonorum, and securing
the property, and so preventing the loss which has now
occurred by the fund being absorbed in his insolvent estate.
That such an omission would give a ground for the guardianship hypothec seems clear from Voet (20. 2. 16); and

to

it, is

Domat

;

(Pt.

I.,

Bk.

to contend that

3, Tit. 2, § 1).

an omission

Now

it

would be

difficult

to act could of itself constitute

a person a

pro-tutor.
Ord. 105, § 1, however, provides for
not preventing any person who shall give or bequeath
any property to any person to appoint any curator or
curators to administer and manage such property during
the minority or during the continuance of the insanity of
the person to whom the same shall be given or bequeathed,
its

manner and as fully in all respects as the same
might lawfully have been done prior to the passing of the
Ordinance and that all curators so appointed for any such
purpose shall be called and known in law by the style and
in like

:

appellation of "curator nominate."
Sect. 4 then provides
that no curator nominate shall " assume or enter upon the
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management

of such estate or property,
necessary for the preservation
and safe custody of the same, until letters of confirmation
shall have been granted to him by the Master," for which

administration or

except in so far as

may be

'

*^

the like proceedings are to be taken as provided by § 3 for
confirmation of guardians. The curator's letters of confirmation are known to be in a special form, set out in
Schedule B of the Ordinance.
Sect. 5 provides that

may be required from both guardians and curators.
There remains, therefore, the question whether the claim of
preference in this action can be maintained on the ground
of the insolvent being curator nominate of the fideicommissary heirs within the meaning of the proviso in § 1 of
security

Was the insolvent appointed such a curator ?
does such an appointment occasion a hypothec
In order to
similar to that resulting from guardianship ?
Ord. 105.

and, if

so,

constitute a person a curator within the proviso of

§ 1, it is

not, I apprehend, necessary for the testator to use the

term

bequeathing property to a person, he appoints
any one to administer the property for the legatee during
his minority, such appointee would be, I apprehend, curator
nominate within the meaning of the section. So, too, if
the testator appoints a person to administer the bequeathed
property for the legatee, without any reference to minority
curator.

If

—but the legatee
—then, I think,

is

in fact a minor

when

the person appointed

the testator dies
is,

during such

The appointment
of June 15th, 1846, was

minority, a curator within the section.

here of the insolvent by the codicil
that he should be, "together with the survivor of them,
co-executor, administrator,

and tutor

fideicommissary heirs, with

all

such

minor and
power as is

of their
full

allowed to executors, administrators, and guardians, as also
the right of assumption," &c., &c., "nothing excepted, for
which the said
P. Brink should receive (for his administration as executor, &c.) £100."
And by the widow's will
of September 14th, 1846, the insolvent was appointed
" liquidator of her estate, administrator of her aforesaid

C

fideicommissary heirs, and tutor of her minor heirs." I am
of opinion that the insolvent was appointed hereby curator,
within the meaning of § 1 of Ord. 105, for any person having
an interest in these fideicovimissa, and being a minor at

any time

after the death of either testator.

There seems to

x'af\o
cec^iBrink's
vs.

cmator

Brink

Trustee.
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"
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be no doubt but that the curator of a minor was by Roman
law, though distinct from a guardian, subject to a hypothec
In the Code (5. 51. 7) it is laid down
like the guardian's.
uncertain
in law but that "whatever the
is
not
that it
minors have lost by dolus, or by the lata or levi culpa of the

when they could,
;
comes into the judicium tutelse, or negotiorum gestorum
and Capucius on this head of the Code states that each
of these actions is privileged and perpetual, and a tacit
hypothec is given to each. So Voet (27. 10. 1), referring to
the curator of the Roman law as subject to similar liabilities
with the tutor, mentions among these the obligation of a
legal hypothec.
Voet, no doubt, says that by Roman-Dutch
law the curator has become merged in the tutor, and there
was no distinction but the curator referred to in Ord. 105,
§ 5, must, I think, be understood to mean a minor's curator,
distinct from a guardian, and corresponding with the Roman
law curator, such a curator as Voet refers to (27. 10. 2), as is
appointed in respect of a king (vid. et Dig. 27. 3. 25 and 27.

tutor or curator, or have not acquired

;

30, cited in Phillimore's

1.

Roman Law,

p. 299).

further of opinion that the tacit hypothec

which

I

am

exists

against such a curator is not affected by the circumstance
that no letters of confirmation as curator were granted to
§ 4 of Ord. 105, he was on that account
prevented from acting so far as was necessary for the preservation and safe custody of the property of which he was
appointed curator. And, as I have already explained, it is
this very non-acting for the preservation of the property

Brink, because by

which, in

am

my

judgment, occasions the hypothec here.

further of opinion that the curator hypothec

affected

by Act

5 of 1861.

It

is

§

3 of Act

from Ord. 105,

I

not
§ 1,

distinct from a guardian,
5 of 1861 refers only to " the tacit hypothe-

that a curator within the proviso

and

clear

is

is

by minors upon the estates of their guarand by insane persons, persons adjudged prodigals,
and interdicted persons, upon the estates of their curators."
I have already explained why, as it appears to me, the case

cation possessed
dians,

is

not within the provisions of

The only part of that
are the words " The

clause

§ 8,

clause 3, as to pro-tutors.

which could apply

to the case

hypothecation of minors upon
the estates of agents or others (not being their guardians)
intermeddling with the property or affairs of such minors."
:

tacit

345
I think the only correct way of construing tliat sentence is to
apply it to a hypothec occasioned by the means which it
describes, viz., an "intermeddling"; but the hypothec
against the curator is not by reason of any intermeddling,
but by reason of his being curator, and in this case by
reason of his non-acting, as I have said, rather than his

acting. As far as any of the persons interested in the fideicomTnissa are concerned, the hypothec was a vested right
when the Act of 1861 was passed and we ought, T think,
to see that their case was clearly within the enactment
;

As to the 10th sec. of the Act, I am uncan subject to the Act any hypothec not
affected by former provisions of the Act.
The object of
that section was to give those interested in hypothecs
affected by the previous provisions of the Act a year after
the passing of the Act to press their claims but persons
interested in hypothecs not affected by the previous provisions are not touched by this section. During the second
before

we

so held.

able to see

how

it

;

argument which we called for as to the effect on the case of
Ord. 105, § 1, it was suggested by Mr. Porter that there
could be no hypothec in reference to Mrs. Beyers' share,
because she had died without issue and, by the bequests
before us, in that event the property was to go over to the
then living heirs of the testators, and as these were their
children, and were all then majors, the question of guardianship or curatorship, quoad it, did not arise. This, however,
was not the construction of the will adopted, I think, by all,
on the original argument, nor do I think it the correct one.
After the bequest to the daughters and their husbands for
;

their lives, the bequest proceeds

:

"

whilst only after their

decease their respective entailed shares of inheritance should
devolve free and unincumbered to their lawful descendants

by representation per

stirpes,

and dying without descendants

the testators' then living heirs"; or (in the widow's
codicil) " to the heirs then living of her the said testatrix."
to

I

am

of opinion that the words "whilst only after their

the decease of both the persons to whom life
interests had been just previously given, namely, each
daughter and her husband, and that the " dying without
descendants," upon which the property was to go to the
decease "

mean

heirs then living,

of the survivor.

was the same decease, namely the decease
If there were descendants living at the

^^,'"30
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death of the survivor, the property was to go to them but
if not, the property, instead of going to the descendants.
was to go to the testators' heirs, then, i.e., when the property
was to go, namely, at the death of the survivor, then living.
If the daughter had died leaving descendants surviving,
but they had died before the daughter's husband died,
they would not, I apprehend, have taken the property.
If they had left descendants, they would have taken, but if
;

which the property was to
devolve free and unencumbered, that is, the survivor's
death, there were no descendants, the heirs then living were
This consideration seems to me strongly to show
to take.
the " dying without descendant " refers to the time of the
at the time of the death at

survivor's death.

On

the whole case I

am

of opinion that a

the said

preference should be declared to exist against

two

Brink's estate for the two-thirds of the
as to

testators' estates,

which the preference has not been admitted

;

but only

as far as relates to the contingent interest therein of

any

descendants of Mrs. Kotze or Mrs. Beyers, born before the
insolvency, and who, upon the death of Mrs. Kotz6 or of
Mr. Beyers shall become entitled under the fideicommissary
bequests in question.

And

that as Mrs. Kotz^ and Mr.
"

Beyers have no preference against the insolvent estate, any
interest of theirs in such shares must go to that estate for
the benefit of the creditors of those who are preferent, of
course, first, and then of those who are concurrent, including in the latter Mrs. Kotze and Mr. Beyers themselves.
With reference to this last proposition, the exclusion from
the hypothec of Mrs. Kotze and Mr. Beyers, I am unable to

—

think that there is any question. The fund which would
be realised for those having the hypothec is not, as we have
seen, to be deemed the property originally subjected to the

Jideicommissa. It is a part of the insolvent estate secured
for the minors by reason of their hypothec, but to which
any persons who have no hypothec have no right. Mrs.

Kotze and Mr. Beyers are but concurrent creditors, and
cannot have a right to any greater proportion of their
demands out of the insolvent estate than any other concurrent creditors.
Let us suppose that the concurrent
creditors will receive two shillings in the pound, or one-tenth
of their demands, and that Mrs. Kotze and Mr. Beyers' life
interests are now to be valued at £500 each, neither of them
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entitled out of the insolvent estate to more than £50,
and to make up that sum the annual interest received from
the fideicommissary property is from year to year to be
applied for their benefit, to as great an extent as, but no
greater than, the other concurrent creditors, and is not to be

is

^ul^ao

Dec^i.
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so applied for the benefit of either until the capital of the

fideicommissa be laid by for those entitled to the hypothec.

Hodges, C.J., Bell, J., concurred, and judgment was
given accordingly costs to come out of the estate.
:

r Plaintiff's Attorneys, J. & H. Eeid & Nephew.
LDefendant's Attorneys, HoFMEYfi, Thedgold, &

Wright
Will.

W., by his

—

1

Watermeyeb. J

Wright's Executors.

vs.

—Disinheriting

Codicil.

property sJundd after his

will, directed that certain

death devolve upon his

and

certain conditions,
his children.

He

son {the plaintiff) upon

eldest

left the

Claitse.

residue of his property

to

also directed that if a.ny child should

clcdm any portion different from and inconsistent with,
the true meaning of his will, such child shoidd he totally
disinherited.

under which

By

a

codicil,

he

the property devolved

subsequent codicil,

upon

made further

he

the

altered

conditions

plaintiff.

alterations

By a
in

the

After W.'s death, plaintiff brought an action
against his executors for a declaration thcct W.'s property

conditions.

shoidd be distributed in terms of the will and the first
This action was brought upon the ground that

codicil.

the second codicil

was

insufficiently attested.

The Court

gave judgment in favour of the executors and declared
the second codicil valid.

In an action by
his

the plaintiff against the executors

inheritance

under

the

ivill

and

for claiming

codicils:

Held

(reversing the decision of the Eastern Districts' Court)
that the plaintiff

had

not by his former suit incurred the

pencdty of disherison prescribed by the

will.

Dec. 12.

„

This was an appeal from the decision of the Eastern
The defenDistricts' Court in favour of the defendants.

31.

wrlghtM.
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dants (now respondents), were the executors testamentary
WiUiam Wright, and the action was

of the estate of one

....

brought
to determine the rights of the plaintiff (now
^
appellant) under the will of the said William Wright.
The will was made in 1855 and under it certain property
was to be sold and the proceeds held in trust for the
testator's wife and, after her death, in trust for the plaintiff,
testator's eldest son, and his wife, to be held by them in
trust for their children, grandchildren of the testator,
among whom the proceeds were ultimately to be divided.
The residue of the estate was to be divided among the
In 1856 the testator
testator's children in equal shares.
made a codicil by which the property mentioned was not to
be sold, but revoking the former provisions, the testator
directed that this property (Wrighton Cottage) should be
kept after the decease of his wife, and handed over in
undisturbed possession to the plaintiff and his wife for their
occupation, or if they did not desire to occupy it, then it
should be let and the rents paid to them. At the decease
of the survivor, it was to be sold for the benefit of their
children.
In 1857 a further codicil was added. The
validity of this, on the ground of insufficient attestation,
had been disputed by an action brought by the present
plaintiff against the defendants in 1859,

when the

codicil

was upheld. There was a final clause in the will, directing
that if any child should claim any portion different from
and inconsistent with the true meaning of the will, such
child should be totally disinherited.
The terms of the will
and codicils appear from the judgment.
Griffiths,

A.G. (with him Cole), for appellant (plaintiff

below).
Porter, for respondents (defendants below).

Cur. adv. vult.

Postea (December 31st).

Hodges,

C.J., said

:

—In

this action, the plaintiff prays

who are the executors of Mr. William
Wright, deceased, may be compelled to deliver up to him
certain property bequeathed to him by the will, or to

that the defendants

permit him and his wife to receive the rents and profits

349
during their

thereof

lives.

The defendants plead the

general issue and a special plea, wherein they allege that

the plaintiff has forfeited all rights
under the will, and
°
.
become wholly disinherited and totally excluded from all
share and inheritance out of the estate, by reason of his
having disputed a codicil made by the testator. The case
was tried in the Eastern Districts' Court, and the judgment
was in favour of the defendants, and the case now comes
before us on appeal.
It may be premised that the testator,
William Wright, was married in England to a British born
subject before he became a settler in the Eastern Province
of this Colony; and the Proclamation of Lord Charles
.

.

Somerset, July 12th, 1822, respecting testamentary dispositions of natural born subjects of Great Britain, resident

within the settlement must, therefore, be considered as
being applicable to the case. The testator, described as of
Wrighton Cottage in Grahamstown, made a notarial will on
March 14th, 1856, and he bequeathed a very considerable
property of which he was then possessed to various benevolent institutions, and to his

members
length,

of his family.

and

it is

The

own

will

is

unusually special in

children

and other

of very considerable
its

various provisions.

only necessary to refer to the particular clauses which
apply to the question before us. In an early part of the

It

is

will the testator directed his trustees, as a provision for the
plaintiff

whom he

described as his eldest son, that after the

decease of the testator's wife they were to bring to sale
certain

landed property therein before described, called

Wrighton Cottage, and to lay out and invest the proceeds
thereof upon security, and to pay the interest and annual
produce thereof to the plaintiff and his wife Frances
S. Wright, and the survivor of them, during their lives,
and after the decease of the survivor, then in trust for their
child or children, in the manner particularly mentioned.
The plaintiff was also appointed one of the residuary
legatees of the testator.
Towards the end of the will there
following
proviso:
"Provided always, and it is
the
is
hereby declared, that if any child or children of the said
testator and his said wife shall claim any inheritance or
portion of any description or amount whatever from or out
of the said estate in any manner or at any time different
from or inconsistent with this will, and the true intent and

—

n^^'ij
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meaning thereof, then such child or children shall bo
wholly disinherited, and he, she, or they, hereby is and are
totally excluded from all share and inheritance out of the
estate of the said testator and the amount to which such
child or children would otherwise have been entitled shall
;

sink into the residue of the said estate for the benefit of

such child or children of the said testator and his said wife
as shall adhere to and observe the provisions and stipulaOn February 6th, 1856, the testions herein contained."
tator made a codicil to his will, which did not materially
affect the

January

bequest made in favour of the

loth, 1857,

he made a second

plaintiff.

codicil,

On

by which he

purported " to correct as well as alter his legacies and gifts
to his son William, owing to his additional unaccountable
conduct and fresh waste of property," and he therefore
" ordered and directed that he revoked that portion of his
will which bequeathed certain specified property to his son
William, and ordered that the same should remain, after
the testator's decease, as assets in his estate, to be used for
all the purposes of his former will, without reference to his
son William." This codicil purported to be signed by the
testator, and in the margin there appeared two signatures
The testator died on February 26th, 1857,
as " witnesses."
and the widow, February 16th, 1867 both being, at the
time of their respective deaths, resident in this colony. In
May, 1858, the plaintiff brought an action in the Supreme
Court against the executors acting under the will for the
purpose of setting aside the second codicil. The ground
alleged in the declaration was that it was not a legal
codicil, because the witnesses attesting the same were not
both present at the same time when the signature of the
testator executing the codicil was afiixed thereto, or when

—

he acknowledged the same to be his handwriting

;

nor had

the witnesses attested or subscribed the said alleged codicil
in the presence of the testator

present at the same time

when

nor were the witnesses

•

subscribing or attesting as

was required by Ord. 15 of 1845, § 3." The
was not legal in
law, and therefore had not the effect of revoking in any

aforesaid, "as

declaration then alleged that the codicil

way

the bequest

declaration

it is

point of law,

it

made

in the will.

In a second part of the

alleged that if the codicil be held good in

only affected the

plaintiff,

and not his wife

:

Sol
or children.

The

result of that suit

was judgment

in favour

of the defendants, thereby establishing the validity of the

The question

codicil.

.

to be determined

.

prosecution of this action

by the

is,

whether the

.

.

plaintiff brings

.

him within

the very penal provisions of the proviso in the will

I

?

may

remark that the proviso does not disinherit the plaintiff if
he should in any manner attempt to set aside the will or
codicil, as was the case in several of the cases cited at the
Bar.
For instance in Cooke vs. Turner, 14 Simon, 493, the
forfeiture was to take effect if the testator's daughter
should dispute his will and competency to make it, or refuse
to confirm it.
But the language here is that if any child
should claim any inheritance or portion or amount whatever
of the estate in any manner or at any time, different from
or inconsistent with the will, then he shall be disinherited.
If it be assumed that the codicil must be read as if it formed
part of the will referred to " in this will," about which some

may be

it appears to me that the action
took to set aside the codicil was not
within the provision, and did not risk a forfeiture of his
A codicil not executed
inheritance under the will.
according to the law of the Colony, or a codicil with a
forged signature, could not in either case form any portion

doubts

which the

entertained,

plaintiff

of the will of the testator,

and the

plaintiff

would in

either

case be justified in raising the question as to the validity of
the codicil, without endangering his rights under the will.

Conditions of this sort are not to be extended beyond their
and ordinary meaning. The experienced notary who
prepared this will with so much care was probably well
aware that some doubts might be entertained whether the
children of British born settlers might not be advised to

fair

raise questions as to their right to

demand

their legitimate

portions according to the ordinary law of the Colony and
it seems to me that the provision was inserted with a view
;

meet a claim of that kind. However that may be, my
is, that no forfeiture has arisen by reason of the
attempt which the plaintiff made to set aside the codicil
it must be taken to have been an endeavour thereby to
ascertain what the will of the testator really was and it
would be applying a meaning to the words of the proviso
which they do not naturally bear to hold otherwise, I may
remark, in conclusion, that even if this had been a case in
to

opinion

;

j^lf^^
-
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which the condition was that the legatee should not dispute
the will, there is a case— Powell v. Morgan (2 Vernon, p.
90)— where it was decided that no forfeiture would arise if
the will was disputed, provided there was probabilis causa
litigandi.

My

opinion therefore

is

that the appeal should

be allowed.
(after stating the grounds of the original proand the circumstances under which the forfeiture
clause of the will might have applied, proceeded as follows :)
It would seem to me almost sufficient to contrast the
expressions of the penal clause in the will with the ex-

Bell,

J.

ceedings,

—

pressions of the prayer of the plaintiff's declaration of 1858,
in order to see that the plaintiff did not by that action

That clause says
etc., in any
any child shall claim any
manner or at any time, different from or inconsistent with
the provisions of this will and the true intent and meaning
break the condition in the penal clause.
that " if

inheritance,

then such child will be disinherited, etc." "Whereas
the prayer of the declaration merely is that the Court will
declare that "the said lot No. 3" (being the premises
thereof,

covered by the codicil of 1857) during the widowhood of
the said Rosa Wright {i.e., the testator's widow) " shall not
be sold, but shall only be sold after her death, and the

revenue and profits thereof be enjoyed by plaintiff and his
and after their death be divided between the children
of the said plaintiff as in the said will directed." -The

wife,

clause of the will says that if any child shall claim an
inheritance or portion different from or inconsistent with
the will, he shall be disinherited. The declaration prays

that a certain part of the estate given by the will to the
plaintiff and his wife in life rent, and to his children in fee,

but by the codicil directed to form part of the general
estate of the testator, the gift to the plaintiff being revoked,

may not be sold till after the death of the testator's widow,
and that thereafter the revenue of the proceeds maybe paid
to the plaintiff and his wife in life rent, and the capital be
thereafter divided among the children, as in the said luill
directed.
So far from disputing the will, or claiming any
inheritance or portion inconsistent with it, the plaintiff was
actually asking the Court to award him his rights according
to the will.
It is no doubt true that a codicil is for some

353
reasons treated as part of a will.

It

is

a further expression

of the testator's desire expressed in his will,

read as

and

is

to be

incorporated in and forming part of the will in so

if

far as is necessary to regulate the distribution of the estate
but it does not necessarily follow that what is called " this
;

my will," applies not only to
the particular instrument in which these words occur, but
also to all other separate instruments which, as codicils, may
form part of the will of the testator. Fuller vs. Hooper
will," or "

the will," or " this

Ves. senr., p. 242), was an instance to the contrary.
There Lord Haedwicke held that a certain set of relatives
were excluded from taking particular bequests because of
their exclusion by words in the will which directed the
executors to look upon all memoranda as part of a codicil
to her will, and that other relatives mentioned in a codicil
were not excluded because the testatrix meant to refer not
to her will or testament which takes in all the parts, will,
codicils, and testamentary papers, but to the particular
instrument.
Here, I apprehend, the testator, by the words
" the will " in the forfeiting clause, must be held to have
intended to apply them to the particular instrument in
which they occur that is the natural construction of the
clause; and if the testator had intended to extend the
application to the codicil, he would have done so by
express words whereas he omitted to do so, although the
reservatory clause in the will shows that a probability of
(2

—

;

making

alterations or additions to his will, either

upon it
mind at

by a separate writing, was
the time of framing his will; and when, therefore, the
present to his

itself or

declaration prayed that the plaintiff might have enjoyment

of property in opposition to the terms of the codicil, he was
not, in my opinion, asking anything inconsistent with or
different

from the will of the

testator,

construing the

forfeiting clause as intended to prevent a challenge of the
it would be straining the words of the
beyond either their natural or their legal meaning.
Inheritance is what a child takes by right of law either in

will

;

so to construe

clause

the absence of a testament, as in England, or not only in
the absence of, but in despite of a testament, as in this
Colony. What the plaintiff by his action asked was not by
virtue of his rights at law in any respect, but that his rights

might be declared under one part of the will as taken in
Vol. V.

2

A

issy
Dec. 12.
31'.
,.

wright

vs.

Ex/cutorL

354
Dec"i2
,,

'j_2^-

wrightM.
Wright's
Executoie.

Moreover, the plaintiff
it.
can hardly be said in the form of action which he brought,
within the forfeiting
even holding
^
o the codicil to come
clause, to have disputed the voluntary or disposing power
In no part of the action will any statement
of the testator.
be found objecting on any grounds to the testator's right
to take away from the plaintiff by the codicil what had
been given to him by the will. The allegations of the
declaration are confined to the illegality of the codicil in
opposition to another part of

,

^

respect of the absence of certain formalities of attestation

required

by law.

The Court found that

in the particular

instance the formalities were not necessary; but

its

judg-

upon evidence as to what
iment was
were the intentions of the testator, and if it had found that
these formalities were necessary, its judgment would have
in no degree rested

been formed equally in independence of these intentions.
In one case the Court said that a codicil had been made,
a,nd in the other case it would have said that no codicil had
been made. The question therefore between the plaintiff

and the executors was

—

as to the

yea or nay

factum testatoris

—and

—the act of

not as to the voluntas
testatoris; and singularly enough, though the allegations of
the declaration pointed to the illegality of the codicil by
reason of want of legal formalities, and though the judgment of this Court found the codicil to be a valid and legal
document, there was no prayer in the declaration asking
the Court to find the codicil to be an invalid document.
The prayer is confined to what I before stated and therefore, although it could not have been granted without
the testator

;

inferentially passing

by the

codicil as invalid, it does not

and substantively question even the factum
testatoris.
But even if the prayer of the declaration that
the plaintiff might be decreed to have enjoyment for himself, his wife, and his children, given by the will, of the
property covered by the codicil, could be construed as
claiming an inheritance different from or inconsistent with
the will, it was inconsistently asked for that could not be
given without first having the invalidity of the codicil
declared, which was not asked.
No doubt the judgment of
the Court supplied this defect by declaring the codicil to be
valid but that was done per incuriam, as I apprehend,
without its having been adverted to that it was not raised
directly

;

;

—
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by the pleadings.
The case was argued in June 1859,
I was not in the Colony, and it came a second time
before the Court in September, 1859, after I had returned
to the Colony but as I did not sit, I don't know what
passed.
From enquiry, however, I learn that in June the
only question argued was the one not raised by the form of

when

;

the pleadings, namely, the validity of the codicil in respect
of its attestation that the case stood over till September
;

and on that day one of the Judges observing that the
codicil would be good, by the reservatory clause in the will,
even although the defect of attestation alleged should be
proved, counsel for the plaintiff said he gave up the " second
15th,

question,"

the only one raised

i.e.,

namely, the

by the

declaration,

enjoyment of the property.
Thereupon further discussion ceased, and decree was given
declaring the codicil valid and effectual, and giving judgment for the defendants. In other words, the Court being
plaintiif's right to

against the plaintiff as to the validity of the codicil, a
question not raised by the declaration, his counsel gave up
the question as to his right to the enjoyment of the property
covered by the codicil which was raised by the declaration

The form of the pleadings, therefore, shows that if what the
asked was an inheritance different from that given
by the will, it was ineptly asked, and being ineptly asked,
it was given up and passed from by his counsel.
Proplaintiff

ceedings of this nature can never be called " claiming " in

the language of the will
of a child

;

when

the claim must be

the question

made

is

disinheritance

so as to be effectual

the child must not only claim, but claim in such a

way

that

—and apprehend
to be such — will not under such a clause deprive him
The Roman law —the law of
of his natural
Colony— the law of Scotland, the laws of most countries,
he

may

get

it

:

a mere tentative claim

I

this

rights.

this

recognise a natural right in children to inherit from their

and compel them to leave them rationabilem
The old law of England was the same, until
gradually and secretly altered by the chamber practice of
those drawing wills, which came to be recognised by the
hence the
Courts without any Statute authorising it
popular notion of cutting off an heir with a shilling, as if
a father must give him something. The Courts even in
England are not inclined "to give effect to forfeiting clauses,
parents,

partem.

;

2

A

2

i867.

T

31!

wri^,;s.
EMcutore.
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but the reverse. On the whole I am of opinion that the
plaintiff has not done that which, whatever it was, the
that he
testator intended to prohibit by the penal clause
has not, therefore, incurred any forfeiture of his interests
under the will, and that the judgment of the Court below
is erroneous, and ought to be reversed.

—

CoNNOE,

J.,

concurred.

Judgment

Appeal allowed.

reversed.

Costs out of the

estate.
rAppellant'8 Attorneys, J. & H. Reid
LRespondents' Attorney, E. Hull.

De Wet

vs.

Will.

IT.,

& Nephew."]
J

Hurter's Executors.

— Constriction

of.

hy her will, directed that the proceeds of a certain hond
passed in her favour for certain moneys ctdvanced by her
to W. who was married to U. one of her daughters, should
only he capable of being collected after the death of E. and
of W., and in that case should go for the benefit of her

two daughters, and in case of predecease, their
lawful descendants hy representation, and she appointed

other

her

three

died

daughters her heirs.

and

W.

After

testatrix'

death,

E's
a dividend upon the hond in W.'s estate.
One of the surviving daughters, who had minor children,
sued the executors for payment of the half share of

JE.

thereafter

surrcjidered his estate.

executors received

this dividend.

not claim the
186V.

„

31.

be Wet

IS.

Held, that during W.'s lifetime she could
the money.

payment of

Action to recover a certain sum of money alleged to be
due under a will.

The

facts are fully set forth in the

Executors.

Porter, for plaintiff.

De

Villiers, for defendants.

Cur. adv. vidt.

judgment.
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31st").

31.

Hodges,
said

:

C.J., delivering

—The

Hurter,

the judgment of the

declaration states the following facts.

Court,

—Mrs.

now

deceased, on July 9th, 1847, advanced to her
Hendrik de Wet, £2100 on mortgage of certain
property, with a provision that none of this money should
be demanded during the lifetime of De Wet or of his wife
Elizabeth, daughter of Mrs. Hurter. On August 31st, 1849,
Mrs. Hurter made a will which contained the following
clause " The testatrix declares that, whereas her son-in-law,
H. J. de Wet, did on the 9th of July, 1847, pass a mortgage
bond in favour of her amounting to £2100, for which her
son-in-law has specially mortgaged certain premises, she,

son-in-law,

:

the testatrix, has determined to release the aforesaid special

mortgages from the mortgage, as she hereby releases them
therefrom, and directs her executors to cause the necessary
cancellation thereof to be effected in the public Debt

Registry after her death. Further, the testatrix declares
that the aforesaid mortgage bond shall not, after her death,

be brought up in account against her aforesaid son-in-law
and daughter, nor any interest be demanded of them thereupon, it being the express will and desire of the testatrix
that the said mortgage bond shall only after the death of her
aforesaid son-in-law and daughter, be, and be capable of
being, collected, and then in that eventual case, for the
benefit and profit of her two daughters, A. C. F. Hurter,
and A. H. J. Hurter, and, in case of predecease, their
lawful descendants by representation." And the testatrix
appointed as her sole and universal heirs, her daughters, viz.,
2. A. H. J.
1. A. C. F. Hurter, married to J. A. de Wet
Hurter, married to J. Z. van Breda, M. son 3. E. M. J.
Hurter, married to H. J. de Wet. Mrs. Hurter died on
January 8th, 1853 Elizabeth, her daughter, died on May
23rd, 1859; on April 6th, 1864, de Wet surrendered his
estate as insolvent, and the executors of Mrs. Hurter have
received dividends in respect of the bond to the amount of
£1250. The declaration further alleges that the plaintifi' is
the A. C. F. Hurter mentioned in the will, that her husband
;

;

;

J.

A. de

three of

Wet

died in 1861, leaving her with four daughters,
Further, that the
are now under age.

whom

plaintiff" is

in very poor circumstances, and that

De Wet's

iiewetu*.
Executors.
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creditors have waived any claim they misrht have to interest
±'£p
on the £2100. Under these circumstances the plaintitl
prays for an order, that she may be allowed to receive from
the cxecutors of Mrs. Hurter the half of the said sum of
£1250 to which she alleges she is entitled under the will.
With every disposition to meet the wishes of the plaintiff,
and none was cited in arguI cannot find any authority
ment to show that the Court has any power to accede to
the prayer of the declaration. It is expressly declared that
it shall be only after the death of Mrs. de Wet and the
insolvent that the fund shall be distributed for the benefit
That event has not yet
of the plaintifi" and her sister.
arrived and if we ordered the fund to be distributed in
the manner prayed by the declaration, we might prevent
the minor children of the plaintifi" from acquiring an
inheritance which by the plain terms of the will they will
become entitled to, if, during the lifetime of the insolvent,
they should survive their mother. The effect of making
such an order would be, in fact, to alter the will of Mrs.
Hurter altogether in respect to the disposition of this

,11'

"^

—

—

;

fund.

Bell and Connor,
Judgment

JJ., concurred.

for defendants.

No

order as to costs.

Redelinghdts & Wessels."]
LDefeudants' Attorney, J. Fekbis Smuts.
J
rpiaintiffs Attorneys,

Lange &

Co.

vs.

Fire Insurance.

The South African Fire and Life
Assurance Company.

—Notice hy assured of
—Pro rat^

Alteration of Bisk.

other Insurances.

—

Contribution.

and the merchandise
was also destroyed. They sued the defendant
Company upon three policies of insurance ; two upon the
premises and one upon the merchandise.
Tlie policies
upon the premises had hecii ceded to plaintiffs ivhen
they took over the buildings from the prcrious insurer.^:

Plaintiffs' premises were destroyed hy fire

therein

tliey

subsequently altered the pi-emises hot did not thereby
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They also insured thevi with another
Company, hut gave no notice to defendant Company of the
alteration or of the second insurance.
The policy sued
on contained a condition that notice shall he given of
insurances elsewhere, and that persons changing their

increase the risk.

dwelling-houses or warehouses, or
assured, might preserve

altering the property

the benefit of the policy if

the

nature of the assurance was unaltered and notice given
to

Company and

the

endorsed

upon

that plaintiffs were entitled to recovery

Held,

the policy.

upon

the policies.

The policy upon

the merchandise ivas for £2000, and there
were also other insurances running, the total amount of

insurances being

£6000

when

at the date

chandise

to

another store,

and

plaintiffs gave

removing their mer-

notice to defendants that they were

requested defendants

to

make

the alterations required.

upon

the policy that the

Defendants thereupon endorsed
goods had been removed to another

of similar risk and that there were other insura nccs
upon the merchandise amomiting to £7000. Tliis amount
store

was arrived

at by certain figures which ivere submitted by

which were erroneous, as the other insurnnces
£4000. The plaintiffs claimed pro rata upon a
The defenof existing insurances of ^66000 in all.

plaintiffs, but
luere only

basis

dants contended that they

had, as

loere not liable as the risk

afoot, been altered vnthout their knowledge, and if liable,
they were only liable pro rata iij30w a basis of a total
existing insurance of £11,000, which was the amount
The majority
submitted in one of plaintiffs' statements.
of The Court held that defendants were liable, the risk

being unaltered,

and

that plaintiffs were entitled

recover

to

a pro rata sum on a basis of existing insurances amounting
to

£9000 in

[Per Bell, J.]

all.

Plaintiffs were entitled

to

recover the whole

amount sued for as there was nothing in the
in law to justify any deduction or contribution
owing

O'Flynn

to

contract or

being

made

other policies being in force.

vs.

Equitable Insurance

p. 372), discussed.

Company

(1

Roscoe,

—

—
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1867.
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„

17.

„
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19.
31.
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Lange & Co.

The

vs.

.South

Alrican Fire
and Life
Assurance

Action brought to recover two amounts of £176 Is. 9d. and
£1876 16s. 4id. respectively for defendants' share of damage
done by fire to property insured by plaintiffs in their office.
The defendants pleaded the general issue, and specially
(1.) With regard to the first claim, that several conditions
printed upon the back of the policy had not been
:

Company.

complied with.

With regard

(2.)

(a.)

to the second claim

:

that the goods destroyed had been removed

from the building in which they were stored
the insurance was first effected, and
which had a flat roof, to another building,
which was partly slated, and for which,
therefore, the premium ought to have been
at a higher risk.
that taking plaintiffs' claim on other offices
pro rata, defendants' share of the loss was

when

(6.)

only £1182

The

met the

2s.

and particularly.
had had due notice of
the removal of the goods, and that the risk under a partly
The defenslated roof was the same as under a flat roof.
replication

pleas generally

Plaintiffs replying that defendants

dants

filed

The

a rejoinder joining issue with the plaintiffs.

were as follows
In August, 1855, H. 0. Lange effected two insurances
with the defendant company one of £300 covered a house
built of stone and brick, under a roof partly slate and
partly flat, occupied as a dwelling-house, retail shop and
wagon maker's shop, the annual premium being 30s. the
second policy being for £100 on a building detached from
the other, of stone and brick, under a thatched roof, and
facts

:

;

;

occupied as a dwelling-house

and bakery, the premium

being in this case £1 2s. Qd. These policies had, with the
consent of defendants, been ceded to the plaintiff firm and
the premiums amounting together to £2 12s. {id. per annum
;

had been regularly paid up to 1866.
The plaintiff firm had altered the premises by entirely
removing the thatch-roofed building and by taking down
the partitions in the other building and converting it into
a large store, and discontinuing the use of it as a dwellinghouse and wagon maker's shop. Plaintiffs then insured the

361
building

for

£1000 with the Guardiaa Fire Assurance

No

Company.

notice of the alteration of the premises or
of the insurance with the Guardian Company was given to

defendants.
The premises had been destroyed by fire and
£176 was claimed on the policy of £300, as defendants' pro

rata share of the

loss.

The second claim was on a policy on merchandise. The
policy was originally effected by Heugh and Fleming for
£2000, on general merchandise contained in a building of
stone and brick under a flat roof situated in Uitenhage, in
addition to £2000 already insured in the Cape of Good
Hope Company. This policy was transferred in July, 1857,
to the plaintiff firm.
In October, 1866, the goods were

removed into the building which was the subject
On the 8th of October, 1866, Fleming &

first claim.

agents for

of the
Co., as

wrote to their correspondents in Cape
Co., asking them in reference to Lange

plaintiffs,

Town, Searight &
and Co.'s insurances " to notify the following alterations."
With reference to the policy with defendant company, the
letter said " £2000 on stock removed to store, corner of
Bird and Caledon Streets. This policy you will allow to
lapse also."
Then followed a list of insurances on the
:

goods.

....

Cape of Good Hope Company
Guardian Company
Port Elizabeth

Company

The

&

S.

A. Fire

.

Life Assurance

Commercial Company

Company
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The South

ment duly signed on October

15th, stating that the goods

now

belong to plaintiffs " and are contained in their
new stores, corner of Bird and Caledon Streets, opposite the
Dutch Eeformed Church, and of a similar risk as the above
described building." Then follows a list of existing addiinsured

African Fire

and Life
Assurance

tional insurances.
£

Company.

Gruardian

.

.

Port Elizabeth

Commercial

2000
4000
1000

omitting the £2000 insured with the Cape of Good Hope
Company. Adamson stated in evidence that he understood
that Raven knew nothing about the buildings, and as the
policy was to lapse in July, 1867, he was willing to allow the
risk to run on.
It

was

in evidence that the

refused to

make a

Cape of Good Hope Company

similar endorsement without information

as to the nature of the premises.

The claim on this policy was for =61876 15s 4d, being
defendants' pro rata share of the loss calculated on a basis
of a total insurance of £6000, which was the amount for
which the goods were insured at the date of the lire, being
£2000 in the defendant Company, £2000 in the Port
Elizabeth Company, and £1000 each in the Guardian and
Commercial Companies.
The policy in the Cape of Good Hope Insurance Company
had been allowed to lapse.
The defence to the first claim rested on the non-compliance
of plaintiffs with two " conditions " printed on the back of
the policy, one requiring notice to be given of insurances
" Persons
elsewhere, and the other worded as follows
changing their dwelling-houses or warehouses, or altering
or removing the property assured, may preserve the benefit
of their policies, if the nature of their assurance be not
altered, provided notice be given to the office and such
removal or alteration be allowed by endorsement on the
The defence to the second claim was that when
policy."
defendants made the endorsement upon the policy they did
so upon the express condition and stipulation that the new
stores were of a " similar risk " to the building described- in
the policy, and that not till after the claim was made they
discovered that the new stores were of a greater and more
:

363
hazardous risk than those covered by the policy. And
further, in case they were held liable defendants contended
that their fro rata share must be calculated on the basis of
a total insurance of £11,000.
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Lange

&;

Co. vs.

The South
African Fire

and Life
Assurance

A.G. (and Oole), for plaintiffs.
Portei- (and De Villiers), for defendants.
Oriffiths,

Company.

Cur. adv. vult.

Postea (Dec. 31).

Connor,

—

There is a great
and O'Flynn's* with regard to
the non-notice of other insurances on the property.
The
clause with regard to partial insurance does not now apply,
even if the question raised upon it had been settled in
O'Flynn's Case, which it has not. The removal of the
general merchandise from the old to the new stores did not
increase the risk.
And the endorsement upon the back of
the policy of transfer from Fleming & Co. to Lange & Co.
was a binding contract upon the Company, even if the
buildings had not been of a similar risk, which was not
however proved, and notwithstanding that it was entered
upon in ignorance, because it was entered upon with their
eyes open. With regard to the amount for which the defendants are liable, their pro rata share must be calculated
on a total insurance of £9000 instead of £6000, the former
distinction

J.,

delivering judgment, said

between

:

this case

—

being the amount of existing insurances, according to the
plaintiffs' own representation at the time when the transfer
of the policy

was

My judgment therefore is for
amount claimed for the buUding,

effected.

the plaintiffs for the full

and for the amount claimed for the merchandise, less the
deduction of the defendants' pro rata share of the loss upon
a total insurance of £9000 instead of £6000.
after stating the
regard to these " conditions " I

Bell,

J.,

facts,

must

continued:
first

—With

observe that,

although they are required to be signed, they have not
See 1 Eoscoe,

p.

378.

—
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been signed by the assured or by anyone, so far as the
evidence goes, who could represent or bind them. They
are signed "Thos. Ansdell," but who he is, or in what
capacity he signed, does not appear.
But taking the
second pleaded, that is the 14th printed on the policy
defendants argued that this was a condition importing that
if any alterations were made without notice to the office or
allowance by it the Company would not be liable to pay,
as the policy would have become void.
No doubt it is
possible, by straining the language of this " condition " so
as to accommodate it to the language of the policy, to make
it inferentially bear this construction, but certainly that is
not the direct and express meaning of the words, neither is
it in consonance with other conditions
for where nullity
is to be the consequence of infraction, that is said in so
many words, and I am not disposed to give that effect
where it is not expressly agreed for. I rather apprehend,
"
however, that the true meaning of this so-called " condition
is an intimation to the assured that they may change their
premises, and alter or remove the property insured by them,
without the trouble of taking out a new policy, provided
they give notice to the company and get the matter endorsed on the policy. The term " altering the property " is
plainly referable, not to removal of the premises insured,
but removal of the property insured in them, and therefore
alteration is also to be referred, not to the building but to
the property placed in the building. In truth, the third
condition seems to be the one applicable to what took place.
There it is said that if after an insurance has been granted,
specified implements shall be erected or used, " or the
quality of the risk be by any reason increased, the insurance
will become void unless due notice of the same be given."
This condition in its terms refers to the building insured,
and is, in my opinion, the one under which the question is
The first question then to be asked is, did the
to be tried.
alteration of the premises " by any reason " increase the
risk ?
For if it did then the policy is void, as no notice of
the alteration was given. lu my opinion that question is
to be answered in the negative.
The evidence establishes
:

;

conclusively to

my

mind that the

alterations contributed

materially to reduce the risk.

The next ground

of defence to this claim

is

that the

;

365
did not give notice to defendants of their having
a subsequent insurance with the Guardian ComThis defence rests upon the 12th condition, which

plaintiffs

effected

pany.

reads as follows " Persons effecting partial assurance must
give notice of all other assurances applying to the same

1867.
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IV.

„

18.

„
„

31.

19.

:

property, and cause the same, whether previously or sub-

sequently made, to be inserted in or endorsed on the policy,

which this company in case of loss will pay a rateable
proportion, but if such notice be not given the policy will
be void." Here nullity is positively stipulated for, and if
after

the condition be broken that effect must follow.

Assurance

"

" Partial

a loose and indefinite expression. It may
mean insurance of part of a building as distinguished from
the rest of it, or it may mean insurance of part of the value
of the building, distinguished or not distinguished, as it
is

may be, from the rest of the value. Whichever of these
meanings be preferred, neither of them can be applied to
the policy in question, for the whole of the building was
covered by the £300 at the time it was effected, and we
have no authority from the evidence for saying that that
was only a part of its value at that time. In the mouth of
the Guardian Company the case might be different, for at
the time their policy was effected it was a " partial assurance " according to the second meaning which I have
£1000 assured by them being one part of the
and the £300 assured by defendants being the other
part of the value. No doubt, this way of reading the words
referred to, the
value,

"

may

" partial

assurance

which

to secure a contribution

is

assuring,

and which

is

as

defeat the object of defendants,

much

from the

different offices

to be desiderated in the

case of a first insurance, as in that of second or subsequent
but penal conditions such as these cannot be stretched so

make them cover the object of the parties. They
must be strictly construed. It was said that this condition
had its origin in an average clause which has fallen into
Under that clause it was said that the companies,
disuse.
while contracting for a premium upon a certain sum, conas to

tracted to reduce that

sum to

the extent of

its

proportion to

the whole value of the property consumed, thus treating
the assured as his own assurer for the value beyond the sum

covered by the policy, and making him contribute proporWhether such a clause whereby a company after

tionally.

Lange & Co. vs.
Th3 SoQtli
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Assurance

Company.
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having

stijDulated for

bound

itself to
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Ijange
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The South
Afncan Fire
and Life
Assurdnce

comp!uy.

contract as to

a premium calculated on £1000, and

pay that sum, could

make

so far

itself liable to less

retaining the payments for

undo

its

own

than £1000, while

premiums calculated upon the

£1000, would receive effect from a Court of law is what
I need not consider, for the previous use of such a clause,
whether valid or invalid, in itself cannot have any effect
full

tit

upon the rights of the parties under the policy in question
where no reference to it is to be found. But I may observe
that in marine insurance, where the insurance has been
double, the offices not called on to pay have always been
made to return the premiums received by them. Whatever
may be the object of the condition, and whether it may or
may not have been founded on equity, as between the
different offices assuring to have a contribution inter se, the
stipulation being that notice must be given, under the
penalty of nullity, defendants are entitled to require that
But they add that the notice

the stipulation be enforced.

must be given within a reasonable time

after the other inThis is not to be found in
the condition, and it may or may not be a reasonable reading
of the condition; but, inasmuch as the condition is of a
penal nature, I apprehend that the Court is not entitled to
add anything to it, and as notice given at any time will
answer the words of the condition, and given at any time

surance shall have been effected.

making a claim under the policy, or even at the time
making the claim, will, moreover, answer the object of

before

of

the condition, which

given

till

is to

the time of

secure a contribution, notice not

making the claim

will be sufficient.

am

therefore of opinion that, even if the construction I
put upon the words " partial assurance " were erroneous,
I

the penalty of nullity has not been incurred in the present

inasmuch as

gave defendants notice of their
Company at the time they
made their claim on defendants. I am aware that the
opinion I have given may appear to be in conflict with the
judgment of this Court in the case of O'Flynn, but I can only
say that I will follow it when another case precisely similar
in all its circumstances shall ax-ise for judgment.
case,

plaintiffs

insurance with the Guardian

On

*****
—

the second claim, his Lordship said
The defence to
this claim is that when defendants made the endorsement
:
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upon the policy they did

upon the express condition and
were a " similar risk " to the
building described in the policy, and that not until the
claim under the policy had been made did defendants
discover that the premises to which the goods had been
removed were of a greater and more hazardous risk than
those covered by the policy, and that the appropriate
premium for the new stores would have been not less than

stipulation that the

new

so

stores

double that payable under the policy. I am of opinion
that this defence entirely fails upon both the grounds on
which it is rested. I am of opinion that there is no
condition or stipulation that the new premises were of a
similar risk to those covered by the policy proved either by
Raven or by Adamson. Adamson never intimated to Raven
that further information would be required

;

Adamson by

the endorsement undertook for his constituents
that the risks were similar, and so they are estopped from
As to the allegation that the
alleging their dissimilarity.

filling in

premises were in fact more hazardous than those
covered by the policy I am of opinion that the evidence is
entirely the other way.
It remains to consider the amount for which defendants
Plaintiffs claim a contribution from defendants
are liable.
upon the footing of the whole insurances amounting to

new

£6000.

—

Defendants say that they are entitled to contribute

upon the footing of the insurances amounting to £11,000.
This latter calculation was made by taking into account the
£2000 originally assured by the C. G. H. Company, which
defendants had notice was to lapse, and which, in fact, did
The claim to
lapse before the endorsement was made.
include this £2000 was abandoned during the argument at
the Bar. The claim to have a contribution from the other
ofiices, including those whose policies have lapsed, is rested
upon Fleming & Co.'s letter. This is stated in the plea to
amount to a representation that the sum of £9000 (now
reduced to £7000), was what defendants had to look to for
a contribution from the other ofSces, and that plaintiffs are
bound to make good the difference between £7000 represented to be insured, and £4000 actually insured. In other
words, they rely upon the twelfth condition of the policy as
amounting to a contract between them and plaintiffs, that
they should have a contribution from the other ofi&ces, and

186?.
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the misrepresentation of plaintiffs, they (plaintiffs) are
bound to make it good. So far as my reading goes, I am

17.
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19.
31.

Co.

r^

The South
African Fire
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Assurance

Company.

not aware of a similar point having ever been raised, nor
have I been able to discover any principle upon which it
can be permitted to a party so to construe an express
contract that he shall pay a fixed sum, as that he shall be
liberated from it so far, by paying only part of that sum,
the party with whom he contracts being left to get the
remainder from third parties, he the while taking and
keeping the consideration in respect of which he expressly
contracted to give performance by himself of the full
contract.
For the case of defendants amounts to this, that
while they may have been taking from plaintiffs for twenty,
it may have been for more years, premiums
calculated
upon £2000 under an express stipulation that they would
pay £2000, should so much value be lost by fire, that value
and more than that value having actually been lost, they
are entitled to construe this condition as a qualification or
limitation of their liability, and the stipulation for notice
of insurances with others as an undertaking by the assured,
not only that he will give notice of the other insurances,

but that he will be entitled to recover only according to
Previous to the Statute, 19
Geo. II. c. 37, insurances might have been effected without
the assured having any interest in the property, the subject
of insurance. The statute for reasons of public policy put
an end to this mode of insurance but it did so only
in regard to marine insurance, and, so far as I am aware,
the nature of that notice.

;

there

is

no positive law to prevent

or without interest."

competent, to

It

was

fire

make a double marine

same property, and

for the

insurance " with

also competent,

and

is

still

insurance upon the

same interest

;

but the two

making but one insurance. Thehowever, may select which of the two policies he

policies are considered as

assured,

and supposing no such condition, as in the
present instance, to be adjected to the policy, he would be
entitled to recover under the policy sued on the fuU amount
will sue upon,

covered by

it.

In marine assurances, which were done by

underwriting, the assurers were liable according to the
order in which they had underwritten, and so soon as the
value of the property insured was paid, the remaining

369
underwriters were exonerated, but they had to return to
the assured the premiums which they had received. In the
middle of the last century this was altered, and a custom

1867.

Bee. 16.

„

11.

„

18.
19.
31.

,,

„

of merchants

was introduced which has

gained the force of law.

By

in

the Courts

this all insurers

are liable

rateably according to the amount of their several subscriptions without regard to priority of date.

In consonance
with
20 and 23 of the Ordinance of Amsterdam. In Oodin vs. The London Assurance Company
"As between the assurer
(1 Burr. 489), the Court said:
and assured, upon the foot of commutative justice merely,
the assurers were bound to pay the assured the whole, for
they have received a premium for the whole risk .... if
the assured be to receive but one satisfaction, natural justice
this are Articles

—

says that the sevei'al insurers shall

pro rata to

them contribute
which they have all

all of

satisfy that loss against

.... if the whole should be recovered from one,
he ought to stand in the place of the assured to receive
contributions from the others who were equally liable to
insured

pay the whole."

This judgment was delivered after the

and in a case of marine insurance. I
suppose the system of contribution in fire insurance arose
from the system which had been introduced into the
practice of marine insurance, with the oversight, perhaps,
that as to lire insurance no positive law, so far as I have
been able to discover, had prohibited fire insurance " with
or without interest." According to this state of the law, if
Statute of Geo.

II.,

a party insured premises against fire in two different offices,
he could select which of the two offices he chose to sue,
leaving that office to work a contribution from the other
but it was not very apparent how the one office
office
was to know what had been insured with the other office,
In regard to
or to know of the other insurance at all.
marine assurance, this was provided for by sect. 6 of the
Act of Geo. II., which requires the plaintiff in an action
upon a policy to declare in writing what sums he has
insured on the whole. Out of this section arose, I suppose,
the custom which seems to prevail in fire insurances of
requiring the assured to state what other insurances they
;

liave effected.

plainly

is

If this be so, the object of this condition

to afford a facility to one office to obtain th^

contributions from the others, which
Vol. V.

now

prevails both in
2

B

Lange & Co.
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marine and

1867.

fire

insurances.

But the condition

or stipula-
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my

it

do so in express terms, cannot

opinion, qualify or cut

down

the express liability

which the insurers take upon them in the bodj' of the
policy.
There can be no doubt that from inadvertence to
the fact that £1000 of the insurance with the Guardian
office applied to the building and not to the goods, and to
the fact that the policy for £2000 with the Port Elizabeth
Company had lapsed, the plaintiffs did represent to defen-

dants by the letter of Fleming & Co., that £3000 more had
been insured on the goods than was actually the case. If
I could persuade myself from the evidence, or from the
history of the law of insurance, that correct information
upon this subject would or might have had any influence
upon the mind of Adamson when he made the endorsement
of the 15th of October, either to consent to or to refuse it,
I should be of opinion that the effect of the misrepresentation, however unintentional, must extend the right of defendants to a contribution on the footing of the amount stated
in the letter to have been insured in other offices, as if that
amount had actually been insured, and to throw upon the
assured the burden of making that good ia the shape of a
deduction from the amount they are entitled to recover
under their policy with defendants but 1 am unable, either
from the evidence or from the history of insurance, to see
;

If the condition for notice of other
treated as part of the contract to the effect

anything of the kind.
insurances

is

that insurers are to have knowledge of the other insurances,
so as to enable them to form their opinion as to whether

they will take the risk or not, the condition in the present
case is plainly valueless, for there is no stipulation in it or
covenant by the assured not only that the insurances which
they had represented to exist did exist, but that they
would, by paying the premiums, keep up these insurances
from time to time so long as the policy to which the condition is annexed should subsist.
It is no doubt true that
the condition may be good as fai' as it goes, and only be
defective so far as it has not such a covenant but the
absence of such a covenant confirms me in the view I
;

have taken of the condition as not forming part of the
contract of insurance, but as being a collateral contract
fir a collateral purpose, such as I have already indicated.
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Suppose, moreover, a policy of insurance were

January
a year

1st in

—-what

any

year, that policy

would

eifeefced

on

i3u:.

Dec. 16.

subsist

for

benefit could the insurers during the year

derive from notice on January 2nd that another policy had

.,

"

,,

18.

.,

111.

that day been effected on the same premises

none whatever.

This

is

Plainly,

?

another confirmation of the view

taken.

On

&

Cu. rn

Tte South
African Fire
and Life
A'^surance

Company.

the whole, I

am

of opinion that plaintiflw are entitled

whole amount sued for on both policies. It
no doubt true that they have adopted and aoted upon

to recover the
is

31.

„
,ange

but in doing so they cannot be
as importing an
undertaking to secure to the defendants contribution from
other offices ; they have only, by so doing, recognised th e
now universal mode of settlement where there are several
insurances, by asking from this office, as they did from the

the sj'stem of contribution
said to

;

have treated the 12th condition

others, only

what

was

it

liable for

on the footing of con-

which by

tribution, instead of asking the full amount,

policy

it

had obliged

Hodges,

C'.J.,

said

itself to

:

—After

its

pay.

the very full

way

in

which

the various questions involved in this case have been discussed, I will not go into

them

fully myself.

I will first

In
consider the claim of £1876 for general merchandise.
policy
the
goods
were
original
described
of
the
as
the body

being kept in a building of stone and brick, and
flat roof; and when the policy was transferred, the
was made upon the faith of the representation that
was similar. Adamson had, however, accepted the

under a
transfer

the risk
transfer

upon that representation and as he did not ask for further
information, the defendants were estopped from raising
;

any objection on that score. With regard to the amount
which the defendants were liable, however, I agree with
my Brother Connor, that their liability must be upon the
supposition that there had been a total insurance of £9000,.
The next
instead of £6000 as set forth by the plaintiffs.
question is with regard to the £176 for the building, and
I think it goes on all fours with the case of O'Flynn vs.
The Equitable Fire Assurance Co. I myself can see no difference between them and considering the constitution of the
Court at the time when the decision in that case was arrived
at, I am not a little surprised that the decision has not been

for

;

2

B

2
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received with that full respect to which I think
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it is entitled.

been said that in that case there was no question of
partial insurance raised
but if not, there is here the condition
and the only way in which the condition can be
read is to say that the object of the office was to make it
a condition that they might be in a position to ascertain
whether other insurances were kept up at any time when
their own policy was in existence.
I thought it necessary
to make these remarks, because, after such a point had
been decided by a full Court after full consideration, I felt
surprised that their decision should be so soon upset. It is
true it has been said that the question of partial insurances
was not argued in O'Flynn's case; but that was not my
own impression. The only point remaining to be conIt has

1'.

,,

sidered, is that of the alteration of the premises,

entirely concur with

not necessary for

me

my

and as

brother Judges on that point,

to say

any more on the

I

it is

subject.

Judgment for the plaintiff for £176 Is. 9d. for the buildand £1251 3s. 7d. for the merchandise, being a total
of £1427 5s. 4d., with interest from the 2nd of May, being
the date of the expiration of three months after the loss
ing,

occurred, and costs of suit.
rPIaintiffs' Attorneys, J. & H. Eeid & Nephe-w. "1
LDefendants' Attorneys, Fairbkidge & Ardernb.J
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APPENDIX.
Letteestedt

vs.

Morgan and Others.

Recusation of Judges on the ground of their having already
given advice to the Governor hearing ujMn the issues in the
suit.

—Exception.— Competency of Judges

to

decide xipon

an

exception of recusation.

Exceptio judicis suspecti.

Exception of incovipetency of Judges

(MusGRAVE,

to

sit,

overruled'

J., diss.).

This was an action for £5000 damages alleged to have
been sustained by plaintiff, a merchant, through the conduct
of defendants,

members

of

an Association who were alleged
and injured plaintiff's

to have unlawfully interfered with

business.

The

was a miller and brewer, and
members of an Association, called the
Anti-Convict Association. The ship Neptune had been
despatched to this Colony with a number of convicts on
board, and the colonists strenuously opposed the attempt to
make of the Cape a penal settlement. The defendants
plaintiff in this action

defendants were

all

compel the Imperial Governand to do this it was
alleged they had "wrongfully and unlawfully conspired
together to prevent all persons belonging to the Army,
Navy, or Civil Service from obtaining food and the

combined as an association

ment

to

to send the convicts elsewhere,

in order to thus coerce the Imperial
This Association attempted to restrain and
deter all persons from supplying goods to any one in the
Imperial Service and appointed a committee to report the
names of all persons who had sold goods to any such person.
necessaries of

life,"

Government.

;

lS4ii.

Deo. 14.

»

15.

Letterstedt vs.

Morgan and
others.
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l)fC.

1-).

i"-

jrftterstedt :'.

others.

The plaintiff was reported and publicly denounced for
having supplied goods to Government oiBcials, and by
this proceeding he was greatly injured in his calling, and
suffcred loss of custom and was almost unable to carry
on his business at all. The damages sustained were laid
The defendants first excepted to the declaraat £5000.
tion that the Court was not competent to try the case in
that the Chief Justice and the Senior Puisne Judge of
the Colony had, during the proceedings of the AntiConvict Association, given opinions extrajudicially, on the
proceedings, which expressions of opinion entitled the
defendants to recuse the two Judges. If such recusation
was well founded, the Court would have been incompetent
In the event of this exception being
to hear the case.
overruled, the

defendants further

excepted

that others

besides themselves should have been joined as they were

not the only members of the Association. After pleading
the general issue, defendants specially pleaded that the
plaintiff had himself been a member of the Anti-Convict
Association and was still a member, thus himself being a

party to

all

their deeds

and

acts.

G. J. Brand (for defendants Morgan and Fairbairn), in
support of the exception, proposed either to remain seated
and not address the Court at all, or else to address the

Court preliminarily on the ground that the Court could not
decide the question of its own competency. As to the
duty of advocates, see Meyer's Spirit, Origin, and Progress
of Judicial Institutions, vol. 6. This Court is not competent
to decide the exception.
The authorities show that Judges
who are recused cannot sit on the question of their own
sit to

recusation.

—

[MusGEAVE, J.
How then, are you to try the issue ?
Every case must be tried by two Judges, and you are
:

addressing yourself to one ?]
The exception is not yet opened, these remarks are
merely preliminary observations. Under the Charter of
§ 4, if a judge be incapacitated, the Governor may
appoint another. In cases where judges have excused

Justice,

themselves, assessors have been appointed Horak vs. The
Society " Tot Nut van het Algemeen."
The Charter gives
:

no jurisdiction beyond that possessed by the

late

Court of

375
Justice.
sit

As

to the

competency of the judges recused

to

see Schulting, Dissertationes de Recwsatione Judicis,

:

12, § 8

Voet,

ad Pandectas, Lib.

i^TTTiTx
For.
;

bens.

rt.

5, tit. 1, &

47

;

Van Leeiowen,

1,

26,

5

Brunnevian,

;

\

r,

T,

II.,

c.

Com.

(mL

Judges may decide the question of their
own jurisdiction, but not of their recusation. Van der
Linden, notes on Merula, Mode of Proceeding, IV. 40, 4, 23.
In this note Van tier Linden quotes Schulting (reference
above) with approval and Grotius, Apologia, c. 5;Zangerios,
de Exceptionibus, pp. 149-50; Oroenewegen, de Legibus
God.

3,

1,

16.

;

abrogatis, ad.

1.

16.

Cod., lib. 3,

tit. 1,

says the cognizance

of the recusation belongs to a superior judge or the princeps,

Gain. Observationes Practices, I., 33, n. 12, p. 35 the
recused judge should at once withdraw, otherwise the
proceedings are null and void. Codex, 3, 5, 16, no person
is to be a judge in his own cause.
The exception in this
;

case is not a groundless one.

As

grounds of recusation,

to

Be

Mist's Regulations (1803).
Instructions to Court of
Justice, § 8; Voet, 1—5—44.
Also §§ 11, 13 of De Mist's
see

Extrajudicial opinions have been given in

Instructions.
this

matter

;

this is sufficient &
ground of recusation.

Watermei/er (for defendants Sutherland and van Renen).
[The exceptions were now read.] If two judges are recused
there is no quoru/m left, and the Governor should appoint
assessors.
The judges cannot sit on the question of their
own recusation. Nemo potest esse judex in causa sua. The
challenged judges should at once retire. We cannot be
expected to consider whether our recusation will leave a
quorum or not. We expect to find a competent Court to
try the recusations.
for appointments

The Charter

of Justice,

on incapacitation of judges.

§

4,

provides

The present
Even if the

case comes within the spirit of the Charter.
exception had not been pleaded, but merelj' raised today at the Bar, the judges recused could not sit and

determine upon their competency
Jud. p. 123.

H. Brand

:

Schulting, de Reeves.

The grounds of recusation are
good.
Opinions have been given by judges regarding the
points at issue. The exception can only be proved before
J.

(for Bergh).

assessors. Schulting, Theses Controvei'sioe, dec. 14,m. 6; Gaill.

i849.

..

is-

m.
-Morgan and

Letteistedt
o'liers.
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1. 33; Vromans, de fm^o comjjetente, -p. 14;
Leeuwen, Rom. But. Law, vv. 17, 3, says the whole
Bench cannot be recused, but in Censura Fmrnsis he main-

Ohservationes,

Van

tains it can.

—

Forter, A.G., for the plaintiff: Judges must be competent to try such an exception; otherwise the Charter
of Justice would be broken up and the whole Judicature
destroyed.
Assessors could not take the place of Judges
under the Charter. This is the Supreme Court, there is
no higher to which we can appeal, except the Privy
That is not a Court of first instance; the idea
Council.

and deciding the question of
The Judges can determine at least
whether the ground of recusation is good or not. The
of its hearing the evidence

recusation

is

absiird.

mere expression of opinion cannot be a good ground of
The allowing of such an exception is utterly
recusation.
impracticable.
No suspicion or interest is alleged, merely
advice.

Ehden, on the same

side,

followed,

and quoted Van

Leeiiiven, 17, 3.

Brand, in
material.

The

reply:

—The

alleged

bad pleading

authorities quoted are the recognised

is

im-

law of

the country.

Postea (15th December).

Brand protested against the case being proceeded with.
The Court ordered the case to be called on and intimated
it

must be proceeded with at

Brand then

once.

had determined
and appeal to the Privy Council under § 51 of the
Charter of Justice; he then handed in the following
stated that the defendants

to retire

protest
"

:

As we

consider that the reasons of recusation, as alleged in the libel of

and that the Judges who
have therein been recused are incompetent to adjudge on the same, and as
the Judges so recused have declared that they will sit and determine
thereon, we feel ourselves in duty bound for the jsrotection of the rights
exceptions, are according to the law of the land,

377
of our clients, to protest against any further proceedinos on the
exceptions
or action, until the Superior Court, being Her Majesty the
Queen in
Council, shall have determined on the application to be made on behalf of

our clients for

relief in

the premises.

"C.

J.

"B.

B.

Bkakd.

Watermeyer.

" J. H. Bra^-d.

"Cape Town,

15th December, 1849."

The protest being put on record
Porter, A.G., submitted that the defendants must be hereafter considered as absent and the case proceed as by default
:

of appearance.
The exception involves a point of law as
well as one of fact.
It is for defendants to prove the

and support the former, but when they refuse to do
need not argue against grounds which
they themselves by their action seem to consider unsound.
The plea and exception is unsound, and we are prepared to
argue it on this point. We have offered no opposition to
defendants amending their plea, but they have chosen
to leave the Court.
The plea has utterly failed and is no
latter

either, the plaintiff

bar to the

trial of this case.

Ebden

—

(on the same side)
The exception was taken too
This case must now be looked upon as undefended.
go on at our own peril. If we go on and it is coram
:

late.

We

non jvdice,
nothing.

it is

We

true everything will be upset and Ave gain

say, admitting the facts to be true, in point

of law they are not sufficient for recusation.

MuSGEAVE, J., here stated he felt bound to withdraw.
Immediately after the protest had been handed in, he
however made the following remarks, inter alia :

And now as to the merits of the exception. The AttorneyGeneral in his speech stated that the law which had made
the Chief Justice and the Puisne Judge powerless was
extracted from musty volumes. But the Attorney-Gene ral
will not deny that these musty volumes, when it suits his
purpose, are very often obtruded on the attention of the
Court and applied to cases which he brings forward. Then
again, by the terms of the Charter, we are told that we are
not bound to decide simply upon the Ordinances, but according to the laws in force; and there is no doubt that the
Dutch law is in force in this Colony, except so far as it has

is49.
,7' is!
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been abrogated by subsequent enactments. It is said that
this is an anomalous case
that a challenge was made to
these laws do not apply,
the whole ouorum,
that
therefore
^
ll
and that on the exigency of the case the Court ought to

—

1 5.

'

My

answer to that is, do not be precipitate. I
which presses particularly this is
not a case in which damages are sought for stopping the
supplies to the troops. Now that, we know, is not the case.
There is nothing of the kind. It is an action brought by a
most excellent worthy man for damages he has sustained
by some proceeding, which he declares to be illegal on
behalf of what he calls an Association. Let us look at the
pleadings I am bound to look at them. There we find it
proceed.

see nothing in this case

:

:

pleaded as a dernier ressort, if they are forced to that, that
Mr. Letterstedt is a member of the very Association of whose
proceedings he complains. I do not say anything of the
effect of this, but I advert to it to show that there is nothing
very pressing in the case, because Mr. Letterstedt appears
to have stepped in to the proceedings of this very body and

signed what
an opinion.

is

called a pledge,

He

says he

is

upon which

the event of a judgment in his favour,

appealed from

—which

I forbear to give

very much injured; but even in

it will be,

that judgment

if

is

as a matter of course, if

—

damages exceed a certain amount he could put nothing
The Court might order execution, but still
there would have to be security.
An exception has been
taken in limine to the regularity of the pleadings I was of
his

in his pockets.

;

opinion, in

common with my learned Brothers, that

was bad; but

the plea

I repeat I should have serious scruples

if

th&y were not allowed to amend their plea, a position to
which the Attorney-General nodded his assent. Under
these circumstances

what ought we

to do

that the case should be pressed ex parte

?

Is it desirable

?

I

say decidedly

Notice has been given by Mr. Brand that he will
appeal to Her Majesty. He has a right it is everyday

not.

— and

—

was a question that ought

to be
brought to the notice of a Court of Appeal, it is that gravest
of all questions that can occur the question of a judge
being competent or not to sit in a particular case. But I
have said I am convinced my learned Brothers would never
think of sitting on a case they had prejudged. I have no
doubt it Avill be remembered that the exception impugns

practice

if

ever there

—
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the purity of justice, which, like the chastity of a woman,
should not even be suspected. I therefore think the Court
should not proceed with the case.

1849.
.

Dec. 14.

ii_^'-

^M^^i^^lnl
others.

Wylde,

C.J.

to this case, 1

:

—Upon the

think

that I should

it

due

make an

best consideration I can give

to the Court,

observation

and due

—not

to myself,

in respect

to

anything but the business of the Court. I am content to
let any personal observations pass unnoticed
but I at once
state I will devote myself to the suit of Letterstedt vs.
Morgan and Others. I think the Attorney -General and Mr.
Ehden have said enough to show that they are exonerated
from raising the question upon the pleadings. I must
concur in the opinion that when the parties do not appear
to support an exception, the Court will take it for granted
that it is withdrawn.
I am not, therefore, disposed to
disapprove of in any way the decision which they have
come to upon this subject. Where so much has been said
judicially or extrajudicially
I think it right to state
what I think involves the Chief Justice of this Colony.
For my part I care not what opinion is formed of the
character of the Chief Justice on a matter of pleading.
However much he may feel, and however much he may
have felt through a long course of years, what is due to
public opinion, he also feels that he is here under a deep
sense of what is due to Justice
under solemn obligation
of an oath
and by the help of God, under that sense
of justice, under that oath
he will now apply his mind
;

—

—

—

;

—

to the case of Letterstedt vs.

Morgan and

impossible not to say of the exception

and

it is

Others.

It is

vague, loose^

This is the first time I had ever occasion
information upon such an exception. What is the
ground of recusation ? I look to Voet and find it to be
" Suspectus "
This term I find applied to motives. I find
indefinite.

to get

with the feeling and not to
judgment at all. Having got that information
not to consume the time of the Court I at once refer to
what I have in my mind to observe upon. We are told in
the plea by the defendants that we are " not to deliberate
(What, are we
or decide upon the merits of the action "
not even to think upon it ?) " because the defendants say
that the damages claimed are founded upon a pretended
it

refers to interest, connected

the

mind

or

—

—

—

—

;
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illegal existence

of the Anti-Convict Association."

Now

not
happens that in the declaration the Association
"
"
are.
illegal
proceedings
stated to bo
at alL but that its
o
r
o
Therefore it is not true in point of fact though this is
by-the-way. The most legal body in the world might be
it

so

is

'

upon

called

declaration

is

—

^

_

The
damages for illegal proceedings.
evidently framed with a fidelity to fact that

for

unnecessary for us to go into the historia facti
of the documents are unnecessary to be proved,
the plaintiffs are not bound to go into them, as unnecessary
renders

but

if

it

any

—

documents are surplusage. Now this document " And by
which illegal combination and proceeding as aforesaid, the
said defendants with others forming the said Anti- Convict
Association did conspire to coerce and compel the Governor
to do an illegal act as by the plaintiff in his declaration
thereof more particularly set forth " you could not demur
upon that. The Court would at once say it has nothing
to do with the case.
You must come to the issue of fact
joined between the parties. " And the defendants say that
with respect to the several matters aforesaid." What are
the " matters aforesaid " ? They are that you passed a vote
injuring me in my trade and business.
This is a very
different thing from conspiring to compel the Governor to
do an illegal act. You might as well talk of Hampden and
the acts of those days it is altogether \dtra that which is
the subject of this suit. The defendants go on "that the
Chief Justice and first Puisne Judge of this Honourable
Court have extrajudicially, and among the proceedings of
;

;

the said Anti-Convict Association " (they did not dare to
say during the existence of this suit, for the Chief Justice

was hundreds of miles away) " given opinions and advice
thereon, which giving opinions and advice so extrajudicially
entitles the defendants by law to recuse his Honour the
Chief Justice and the first Puisne Judge of this Court,
which the said defendants with all due respect and reverence do by these presents." What then docs this exception
contain ? I have referred to Voet, who says that the Judge
to have been recused must have become " Suspectus!' You
must find against the particular Judge as Suspectus JudexTherefore you must state the cause that is alleged to exist
for that suspicion.
Why ? Not in mercy to the Judge,
but in respect for his

office

— for the

due administration of

—

I;
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may be able to rebut if
he can those facts upon which the suspicion arose. In this

justice; in order that the plaintiff

case,

was necessary to state the cause of
as well as that the Judge was suspected, and

therefore,

suspicion,

it

that this should be so stated as to raise an issue between
But, I must say here, as the representative

the two parties.

which is to be continued in the Colony, that I
not liable to the exception under the Charter. Quote

of an office

am

what Dutch or Roman books you
wise and they must be musty

—

please

—musty or other-

they lay down such
doctrines.
I belong to a higher Court than they refer to
a Court not to be broken up or paralysed by their authority,
much less by the maxims of philosophers dozing over the
midnight lamp in their solitary chambers. My Queen has
sent me here to administer justice under the Royal Charter
and the practices of the Courts of Flanders, Batavia, or
Trinidad, are no authority to me. But it is nonsense
do not say it offensively it is nonsense to read books
connected with circumstances under which we are not
placed, and in which we could do nothing.
Shall the
Colony at once lose its Chief Justice and the whole Court
because certain authorities and maxims may be so futile, so
inviting change in their nature by the regeneration of a
better and sounder practice ? I shall not retire from this
bench under any exception either from musty or new
It is true
I hold such authorities of no weight.
books.
them
sometimes
with
arguments
we
have no
we aid our
touching
our
course
questions
Dutch
steer
of
to
other guide
seldom
do
very
we
get
any
but
guidance
for
equity
Legal
great
principles
some
in
them
indeed,
There
are
action.
if

—

—

—

—

which, like all great principles, reflect their
own strength and wisdom, wherever they

own light, their
may be found,

and in illustration of which these authorities are always
thankfully heard. But when you speak of the Institutions
of Holland, and of binding myself down by the practice of
Dutch Courts I absolve myself from that bondage, I look to
my Charter, to my oath and to my duty. When we look at
Voet, we find there was a Court of seven, of five, and so on.

—

Can we look

at their practice to regulate our procedure in

such Courts as this

?

bound hand and

be so
that day.

I,

for one, cannot allow the plaintiff to

foot

by the notions of philosophers

I respect them, but

when I

of

find they are declaring

"*'•
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wrote for their
must consider that they
.
J,
T
say that they are no authority tor us, and
laboured to follow the scrutiny of my
i
t
I put them down in my book, i have
like mere spectral shadows, in my mind.
mention, as I am bound to mention, the

I
tenets inapplicable,
^^
'

day.

I,

therefore,

although
the pen
^
^
learned friend, as

them

like visions,

And

here let

me

.

.

i

l

impression yesterday on the mind of my Brother Menzies
and my own, was, that it was our duty and we were prepared to give judgment on the case right or wrong. I

—

—

he said
referred to my Brother Musgkave to learn his view
he wished for time. Again I conferred with my Brother
Menzies, and we felt it a pity that delay should occur
when we had decided impressions, and that we should
proceed.
My learned Brother MtrSGRAVE has given his
I look to the Charter, and I am not prepared to
opinions.
admit that the Supreme Court of the Colony is liable to be
impeded in its jurisdiction by an exception of this nature,
certainly not as regards an exception to the majority, and
The course of Justice would be
thus to the whole Court.
thus completely stopped. One Judge may be forced to
yield, or, it is a better term, may be brought to yield to the
I am not prepared even to admit that the
majority.
exception which has been taken, is founded upon any
instance or any principle which can be found in the books
Even according to
of authority that have been quoted.
these books, a judge recused must be suspectus, must be held
to be under the bias of interest or of personal feeling, and
by the force and influence of that bias and personality
;

rendered himself unfit to decide the question. Opinion is
of no consequence there must be an impugning of the
motives and intentions. To say that the giving an opinion
must necessarily be the cause of suspicion is futile. Is it
supposed that I ever came into this Court in any case with;

Can there be a case without law in it ?
?
been at the Bar since 1805, and for live years before
that a student of the Law, without having formed an opinion
upon the law applicable to every case likely to be brought
out an opinion

Have

I

me ? Why are barristers of the Court appointed
Judges, but because they have opinions ? Did any man
ever hear of anyone objecting to come to a lawyer, because
he had a previous opinion of the law of the case ? What do
before

we

see in experience continually with regard to judicial

—

383

conduct ? The Lord Chancellor sits in the House of Lords
in Appeal, upon cases heard before him in Chancery. Why
is the objection not taken when he has given, nob an opinion
on the TLaw merely, but a judgment on the very case ? Who
dares then to except ? When Lord Lyndhurst came into
the House of Lords, and sat in the case of Small vs. Ativood,
.

i.1.

1

1

1

1

did anyone dare to except to

when they go on

Circuit

?

him

What

1

When new

do Judges do

trials are ordered,

afraid of their own consciences and
No, they enter again on the case and
give judgment frequently against their former decisions.
And here is a paltry recusation of two of the judges forming
a qv.oi-iivi of this Court on an allegation that they have
given an opinion referring, so far as appears on the plea, to
nobody to nothing that has any bearing upon the case
and in support of this we have been referred to musty
books, as they have been called, and to the Courts of
Holland.
I cannot tolerate such an idea.
I leave it to
those who have stronger minds and better formed judgments. It has been suggested that the opinion was given
to the Governor. Let the Governor come to me to-day, and
I am ready to give him an opinion on any point of law
respecting which he may desire to consult me.
It is my
duty to do so. It is my oath. When the Secretary of
State relieved me from duty as a Member of the Council,
he informed me that it was still my duty when called upon,
to advise the Governor in any matter whereon he might
The Chief Justice's time and advice
require my opinion.
can never be withheld from the Governor.
But even,
irrespective of this, could I see such a man with all his
triumphs so deservedly earned, in a condition which requires
advice, and not tell him what the law is ? Who will say that
he is not consulting for the people's sake, that he is not
anxious to meet their views, and seeking how he maj' release
himself honourably from the formal obligation- which presses
upon him ? He applies to his Judges, and says, "How am
Are we not to advise him in such circumI to act?"
Look at our correspondence during the last
stances ?
twenty years. Did we not at one time, I may say, form
And are we not
the legal Parliament of the Colony ?

do they go

Bench

off the

slippery judgments

?

;

;

still

receiving continually

letters

Sovereignty and other matters

?

relating to

As

I said to

the

my

New
friend,

i^ig.
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strong as it is, until you apply it aright.
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feel

the screw,

What was

effect of the screw applied so zealously yesterday

?

It

the

was

I say again, I will
perfectly useless, perfectly inefficient.
advise the Governor, let popular opinion, popular clamour,
and the public press say what it may. He little knows the
temperament of the Chief Justice who imagines that he

cares for the opinion of the people, or for the opinion of the
much as he does for that peaceful mind to be

press, so

gained only here by the faithful discharge of his official
It does not
I say the " exception " wholly fails.
say on what subject, to whom, or where this advice was
duty.

then could the plaintiff rebut ? How is the
Court to know what the nature of the opinion was ? how
Who dares
learn whether it was connected with the case ?
to say that the Chief Justice gave an opinion to the
Governor that he might not send away the Neptune ? It
may be rumour, it may be clerks in office, I know not.
And yet without proof that any opinion was given although
on proof being produced it might appear that any opinion
given was in favour of the defendants upon a mere recusation that an opinion was given an exception is taken
against the Judges, and the plaintiff is turned round and
turned out of Court, while he avers that through the
conduct of the defendants he has lost £5000. I feel it my
duty to let Mr. Letterstedt's case come on, and it shall come
on, and if he show me that he has suffered damage, he
shall have my judgment with costs.
I will try the case.
I have already said that this exception is waste paper, and
in reference to the other, it will be for the Attorney-General
to say, and the Court will then determine whether that
part of the declaration to which it refers is not surplusage.
At present I will not pretend to say whether it is surplusage or not. I take the gist of the declaration to be this
given.

How

—

—

;

—

and the gist of the declaration is the cause of action that
the defendants did (with a certain purpose, no matter what)
pass a vote and decree, and publish that vote and decree
against the plaintiff, by which he was injured to the extent

The other circumstances mentioned only go to
show the intention, and affect the measure of damages. I
am not aware that one-fifth would be necessary. In this
of £5000.

respect the declaracion

is

really a mirror of the incidents

that occurred at the time of Mr. Letterstedt's affair, but I
have yet to learn whether it is necessary to prove the whole,

and

so enable the Court, with regard to the spirit

and

animus of the

parties, to see how far the injuries complained
of were unavoidable, or arose from an advised, deliberate
fixed determination to do him injury.
Let the Association
be ever so legal, let them do what they may a great deal

—

has been said of assassins' daggers, knives, and other mock
imagery but the question is still whether they have
actually injured Mr. Letterstedt or not in his business, by
their vote and resolution.
I observe again that this point
can have nothing to do with any advice that may have
been given to the Governor. If I had given an opinion to
the Governor; if I had said (which I never did): "Sir, if

—

the Association injure this man they will in law be liable
for damages "
it might be contended that an opinion had
been given in some way bearing upon the case but even
then, where is the partiality ?
What interest or personal
feeling have I with regard to Mr. Letterstedt ?
And, on the
other hand, what man is here who dares to say I have acted
against the Anti-Convict Association ? He may dare to say
it, but not justly.
I defy any man to say I have made
myself obnoxious to such a remark. I did wish when on
Circuit to speak to the people with reference to the law on
the subject. They would not hear the Chief Justice. Was it
because those who led the public feeling, thought the Chief
Justice would mislead the public mind ? or was it because
they were afraid the truth would come out ? If they hesitated, because they felt that any part of the proceedings
M'ere illegal, well might they hesitate, for there must be
something rotten in the State of Denmark, when they wUl
not hear the Judge declare the law. I say publicly that I
did advise the Governor and I shall advise the Governor,
that in this matter he had no power to meet the wishes of

—

;

;

the people. I could go further, but I restrain myself. I
have told this to many, for I was anxious to give a light to
prevent men from acting under an influence illegal, indangerous to society, and no less so
discreet and dangerous
for the man in the dark who cuts with his
to themselves
blade indiscriminately may strike a friend may even do
himself an injury. I say the Neptune can not be sent away,
Shall the
unless you dispense with an Act of Parliament.

—

Vol. V.

—

—
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Governor be 'won upon to act in that way without being^
advised ? Never, while such a Chief Justice has a seat upon
It may be said, why so much grandeur of im*^^^ Bench.
poitance for the Chief Justice ? It is for the office, for the
oath, that stringent obligation

upon the heart and con-

have a respect for the Governor, for his personal
character, for his public services. I am bound to advise him,
and I will advise him, whenever he may call for my opinion.
I have also a respect for the people who have maintained
me and my family for twenty-two years. But will I give
science.

up

my

against
it

-I

conscience

my own

and

my judgment

conviction

?

to the public feeling

I will not

my duty in common with my Brother

do

it

!

Menzies

I

have

felt

to say this

and unintentionally wandered
I have done so extrajudicially
With
it may be said
I have done as others have done.
regard to the exception, I agree with the Attorney-General
that the defendants seem to have been ashamed of themselves, and to have built a bridge to enable them to walk
out of Court. But it is a poor paltry attempt to escape,
much.

I have unwillingly

into points I wished to avoid.

—

undeserving the notice of the Bench.

I say, let the excep-

tion be overruled.

Menzies,

J.

:

—This

is

a case in which an individual

named Jacob Letterstedt has brought an action to recover
a certain sum against persons named in the pleadings, on
the ground that they have done him damage to that amount.
That

know about

I will confine myself
and not allow myself to be
led beyond that simple case. There are five individuals on
one side and one on the other. The declaration is filed and
the plea pleaded. The plea contains two exceptions, one of
which recuses two of the Judges, and they being recused,
in consequence of the quoruTn being lessened, the whole
Court is declared incompetent. That exception was opened
to the Court and thus brought to their knowledge; and
then it was perfectly competent for the defendant's counsel
to have moved that the two Judges should decline.
Such
a proceeding has been adopted in another country repeatedly
in similar cases, and the party who pleaded the exception
to the competency of the Judges was entitled to have it
tried whether it could be supported or not.
Therefore, it
is all

I

the case.

solely to the case of Letterstedt,

was

perfectly competent to have

The

away.

question

ever

—

is it

Now

?

first

advice

we had

moved the Judges to go
given us was upon the

any of the Judges whatI do not profess to know that by

possible to decline

I believe

—

iws.
,.

—

the law of England no such declinature can be pleaded to
any Judge and I have no doubt that that fact has its due
;

upon the mind of the Chief Justice as an English
lawyer. In the country where I learned my law such
declinatures are known.
I have myself exercised the right
of declining, and I have therefore little doubt that such
declinatures can be pleaded. But it is said in opposition to
effect

that, this Court has

merely the jurisdiction of the old Court.
The old Court of Justice was dissolved its constitution was put an end to, and everything
in De Mist's Institutions relating to the Supreme Court of
Justice is gone. There is no quorum of seven now. There
is no provision that where the number of Judges is less
than a quorum you must go to the Governor to appoint
assessors.
That is gone. Be Mist's instructions are gone,
and the Judges are left to be guided by the Common Law
of Holland.
I go, then, to the law of Holland to see what
exceptions can be pleaded against a Judge. The first is
the exception ratione curiae. That is either beyond the
jurisdiction, or taken out of the jurisdiction as a case by its
nature set apart. With that we have nothing to do here.
The second is ratione privilegii. The third and only other
exception known in law to the Judges is exceptio suspecti
That I admit, and I say it was competent for the
judieis.
defendants in limine to have tried to take that exception.
But then comes the question are the Judges, the moment
an exception is pleaded, bound to retire, so far that if they
had judicially known before that the exception had been
pleaded, they ought not to have come here but to have
gone and requested the Governor to appoint others in their
That argument was pleaded ably yesterday. I
places ?
suppose there is nothing in the Dutch law on the subject
which has not been brought before the notice of the Court
by the three counsel for the defendants. We have had it

That position I deny.
;

—

—

argued that no matter how frivolous the exception if the
defendant chooses to plead that the Judge believes in
witchcraft, or that he is Julius Csesar come to life, or the
most preposterous objection that can be conceived the
2 C 2

—
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Judge is bound to retire and leave the country without a
Supreme Court. The position is so absurd, it answers itself.
cannot be taken
It is a fixed rule r>f law that an exception
^
to & whole Court or to a quorum ; and an objection that
would have the effect of destroying a legal quorum cannot
be pleaded. On that ground, and on "that alone, I stated
that, notwithstanding what had been brought to my notice,
it was my duty to remain.
Yesterday it was therefore the
determination of the Chief Justice and myself not to retire
but in looking at the absurdity of getting rid of a quorum.
we looked at some preliminary matters connected with the
question whether the exception was rightly pleaded or not.
And the Chief Justice gave an opinion, as expressed in
another quarter, that it was pleaded badly. This day the
defendants have put in a paper stating that they appeal
to Her Majesty in Council and protesting against any
further proceeding".
And thereupon they retired from
the Court as counsel, though I see the three gentlemen still
They thus left the defendants without anyone
in Court.
What course is the Court to pursue ?
to represent them.
,

We

look at the 51st section of the Charter.

.

,

Under

this

no doubt that the defendants have liberty to
appeal to the Queen. The Court reply Go and do it.
But is it laid down that the instant such an appeal is noted
it shall have the effect of stopping all further proceedings ?
Is there a power given to the Court to suspend the execution
of their judgment or determination ? Are we entitled to
say to Mr. Letterstedt " Sir, because the other party have
notified their intention to appeal your case must stop" ?
His reply is, " No, you must go on with my case as with
any other case. You are swom to make no distinction
between persons." I read from the oath which I took,
" That I will do equal law," etc., " without respect of persons," whether the person against whom the ease is brought
is a member of an association
the head or tail of it. Mr.
Letterstedt says, " You decided yesterday you could hear my
case, and I insist tha.t you go on."
Is the Court at liberty
to refuse Mr. Letterstedt that right ?
Suppose it was a case
in which Letterstedt had sued a gentleman upon a promissory note, and the same exception had been pleaded and
removed would not the Court be bound to proceed ?
I am bound to hear and administer justice in every case
section there

is

—

:

—

—
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brought regularly before me. No Judge can excuse himself.
No Judge can say because I see, or think I see, the whole
Colony in a fearful state of agitation, and the decision in this
.,,
1
r
f
case Avill not lessen, and perhaps increase it, therefore I will
interpose and prevent him from obtaining a decision of the
Court upon it. Mr. Letterstedt is an honest man, and if he
had a secret desire to quadruple the agitation of the Colony
that is no ground for the Court to refuse to bring forward
the case. Now it may be ill-judged in Mr. Letterstedt to
bring this threat at this moment. It may make him unpopular.
It may make the misinformed and ignorant
accuse the Judges of having done injustice by giving judgment in Letterstedt's favour. But I dare not, though it
bring the Court into disfavour with every man, woman and
,

•

child in the Colony, I dare not refuse,

•

^

when Mr.

-r

Letterstedt

me to proceed with his case. Without reference to
what may take place, if Cape Town were to be burned down

asks

to-night, if the throats of the

Judges were to be

cut,

and

the Governor assassinated, I dare not refuse. I do not
pretend to know why any other party has done differently,

but on these grounds I go on and try the case. Before it
goes to proof there are three questions to be considered,
but previous to entering upon them I must refer to the
plea.
The defendants say that they except to the competency of this Court because the action " is founded upon
a pretended illegal existence of the Anti-Convict Associacombinations and proceedings to compel

tion, their illegal

the Governor to send away the Neptune, which he, the
Governor, as the plaintiff alleges, cannot legally do, and by
which illegal combination and proceedings the defendants,

with others forming the said Association, did wrongfully and unlawfully conspire to coerce and compel the
Governor aforesaid to commit an illegal act as by the
declaration thereof more particularly set forth, and the
defendants say that in respect of the several matters aforeis the illegal nature of their proceedings) His
Honour the Chief Justice and the first Puisne Judge of this
Honourable Court have extrajudicially, and during the prosaid (that

ceedings of the said Anti-Convict Association, given opinions

and given advice thereon, which giving of opinions and
advice so extrajudicially, entitles the defendants by law to
recuse His Honour the Chief Justice and the first Puisne

t)^^\
^^-
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Judge
" of this Court, which the said defendants, with all due
,
reverence and respect, do by these presents." Now here it
is admitted by the defendants themselves, from the manner
"
in which they have shaped their exception, that unless the
'

.

,

,

facts of the illegal existence of the Association, the illegality

of its proceedings to compel the Governor to send away the
Neptune, which by law he cannot do, unless these facts had
been the ground of the action and claim for damages, no
exception whatever could have arisen from the Judges
having given an opinion upon these points. They admit
they except solely because these are the grounds, and if
these are not the grounds, the exception is out of Court.
They do not venture to say the Judges have given any
opinion about the solemn league and covenant in Scotland.
They maintain that the grounds are the alleged illegal
existence of the Association, etc. Now it is not necessary
to show that these are not the grounds of action.
Mr.
Letterstedt has done nothing more in substance than if he
had alleged this
^That a certain Association formed for
perfectly legal purposes, had got an influence over a large
body of men in Cape Town, who did whatever the Association considered they ought to do, and that these parties
thus combining together have used their influence for his
injury and ruin. That would have been a perfectly valid
declaration, and although the plaintiff's counsel thought
proper to give a narrative of things from the first existence
of the Association, these things, whether they be legal or
not, have nothing to do with Mr. Letterstedt's action for
damages. If they choose to establish tenets, to distribute
tracts, to form a new sect, and afterwards took offence at
Mr. Letterstedt's going to church, and made their followers
burn Mr. Letterstedt's house, the legality of the Association
would not prevent them from being made to answer Mr.
:

—

But the defendants admit
that the Judges can be recused solely because their alleged
opinions and advice apply to the facts which they say form
Letterstedt's action for damages.

the ground of the plaintiff's action. Therefore I say this
exception was bad. And I might stop here and say it was
not necessary to offer any general observations; but this
is likely to go home on appeal and a different view may
be taken and therefore we will see whether the exception
is not liable on another ground, namely, that it is ill- pleaded.

case

;
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I have said there are three kinds of exceptions

known

to

raHone privileg%%, and
suspecti judicis. Now they are bound to prove that this was
,.
™,
,i_
,,
the exception stispecti jud%e%s. They allege certain facts
and say these facts entitle the defendants to recuse the
Judges, without stating that they amount to any exception
law, the exceptions ratione cimae,
.

.

.

.

.

,.

known

in law.
Therefore they have failed to plead the
major proposition. They should have alleged the exceptio
suspecti judicis, and then gone on and said " You are liable
to that because you have done certain things that amount to
that at law." But they have stopped short, and they have
therefore pleaded badly.
But I go further and say, that
supposing it to be held, as I think ilfr. Bland intimated, that
:

the true sense of the word recusation, the suspecti judicis is
implied, I think he was bound to prove that and not leave
it to inference.
Now suppose the facts are relevantly

any of them proved ? Can any of them amount
They have not told
us why the giving an extrajudicial opinion renders a Judge
liable to be recused.
They can only do it by showing that
the extrajudicial opinion renders him suspectus judex. Now,
it is competent for them to prove that this opinion of two
Judges was expressed to any third party in the world, not
pleaded, are

in law to the sunpecti judicis exceptio?

merely the Governor, but

to their servant even, or to each

other, or to their private friends, or that

six months before the action

;

nay,

it

it

was expressed

may have

been six

months before Messrs. Morgan, Sutherland and Fairbairn,
came into this Colony. Can such an expression of opinion
make the Judges suspected ? There are but two grounds on
-which a Judge can be held to be suspectus jud^ex. The one
is inimicitia against the party, the other is such an interest
that the Judge may be considered to be deciding his own
Now if an opinion is expressed by a Judge six
case.
months before the existence of the cause of action, is that a
proof either of inimicitia against one of the parties or of
amicitia for the other, to such an extent that he ought not
It is impossible to maintain that such an
to try the case ?
opinion is a proof either of enmity or friendship to either of
the parties, and therefore away goes one of the facts on
which the exception was grounded. Voet mentions a number

of things which amount to these two facts (inimicitia and
an interest in the case), but it cannot be shown that this

1849.
'

s.

Letterstedt »s.

Morgan and
othere.
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Upon what

1849.

case falls within the exceptio jucUcis suspecti.

T

then is the exception founded ? It is merely that a Judge
has formed an opinion, and knowing this, the advocate can
not plead so confidently as he would otherwise have done.
Now I say I prejudged this case thirty years ago, when
I studied criminal law and formed an opinion as to

1 5'.

Letterstedt vs.

Morgan and

what conspiracy was. Dare any persons at the Bar object
to a Judge sitting because he has laid down the law
as to confederacy, and so forcibly, that they feel they
cannot convince him he is wrong 1 Is that an exception at a Judge ?
And yet there is an opinion formed and
expressed with reference to a man's acts and without
hearing his Counsel. What then is the exception taken
in this easel I can find nothing like it in the books
within a hundred miles of the point. I do not think even
Meyer touches upon it. If inimicitia to the parties could

be shown, the objection would be a good one, but it is not
pretended that this is the case here. It only requires to
be laid bare to see the total and utter absurdity of that
which has been objected against the Judges for the last
three or four months, by persons who dare not say that
they have any evidence of the fact, but who merely, on the
ground of rumour, allege that the Judges are constantly
advising the Governor in this matter, while there is not a
vestige of proof that such is the case.
Not one of the
parties can lay his hand on a fact showing inimicitia either
Yet the
to Mr. Morgan or any other of the defendants.
exception is pleaded, and it is said it is not necessary to
prove it, it need only be averred and the three Judges are
disqualified.
If this be true no defendant who has a bad
case will ever allow it to go to trial. Even if the Prineeps
appoints three more, the defendant may again except, and
this may go on ad infinitum,, until the doors of the Court are
finally shut.
On this ground also the exception is bad,
because the exceptio judicis suspecti is not pleaded, and even
if we waive that, the facts alleged amount to nothing that
can recuse a Judge. But the plea labours under another
Voet lays it down as essential to the existence of
such a plea that the facts on which it is founded must not
only be pleaded, but specially pleaded. They must be set
forth as clearly as the facts upon which the declaration is
defect.

founded.

Here certain opinions are alleged

to

have been

—

;
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given respecting the Anti-Convict Association, but it is not
whom. For aught here stated
to the contrary, the opinions might have been that the
stated where, what, nor to

Anti-Convict Association was not only the most praiseworthy, but the most legal association there ever was. If
the Court allow that exception to go to judgment, it will
be competent for the defendants to prove that the opinion
given extrajudicially by the Judge was one given to his
wife, that the Association was legal, and that everybody
ought to join it, and they could get rid of the Judges on
It is impossible to hold this exception good.

that ground.

have not asked for leave to file a new exception
they have left the Court, and are therefore debarred from
asking being in default, and the Court must decide upon
the exception as it stands. The decision is that with
regard to the alleged opinions the exception is wrong in

The

parties

point of fact

has not pleaded the exceptio
and thirdly that, although it is possible
some fact might exist, yet it is so vaguely and inartificially
pleaded that on that ground also the exception is out of
Court,
On these three grounds I agree that the exception

judicis

;

secondly, that

it

siispecti,

should be overruled
the case.
It was decided
December 17th.

;

the Court will

to hear the case

now

proceed to try

on the following Monday,

Postea (17th December).
Porter, A.O., applied that the case might stand over

The application being granted, the further
die.
hearing was adjourned, and the case was not subsequently
proceeded with.
sine

The following authorities were

collected

by the defendants

in support of this Exception of Recusation, but were not

quoted during the hearing of the exception
1
Cod. 3
16 {de Judiciis), a suspected judge may be recused before the hearing of a case is proceeded with Pere1
zius, Praslectiones in Codicem, 3
24, how the recusation
should be tried; Cod. Fahrianus Definitionum Forensiitm,
3 1
ground of recusation; 3 4 6, and 3 5—8;
],
:

——

;

——

——
——

Zangerus, Tractatus de Exceptionihus, cap.

—

4, pt.

ii.,

nn. 15,

1849.

Dec.

U.

„

15.

^^^If^^^^^^'
o'ii«ra-

;
,
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1849.

„

lb.

Letterstedt is.
"oUiCTs!''

grounds of recusation cle Maynard, Bee. Nov.
Tholosanm, 1 87 Garpzovius, Processvs Jtiris in Foro
4 84, procedure on exception being taken
SaxoTiico, 3
18, 20, 21,

;

—
——

;

Ghristinseus, Decis. Cur. Belgicse, vol.
Decis. 149,

grounds of recusation

Romanarum Legum,

lib. 1,

;

God.

ii.,

Maestertius,

lib. 3, tit.

1

De Justitia

dubitatio 53, grounds of recusa-

and how the exception should be taken and treated
Maestertius, Tractatus illwstrivmi Juris Materiarum, Cap. de
tion,

Refutatione Ju,dicum, the same; Matthasus, De Judiciis Disvii., concerning recusing the whole Court or Bench of
Judges. " Fraud is presumed against him who recuses the

putat.

whole Bench, but
all

if anyone

can show good cause for treating
why he should not be able to

as suspected, I do not see

recuse

;

all,

as well as one " Pieter Sort, Observat. 1

how the exception must be

treated.

——
1

2,

Damkouder, Praxis rer.

cap. 193, the
4, grounds of recusation
same; cap. 125, n. 8, 10, 11, how the exception must be
treated and disposed of; Huber, Prseleci. Jur. Rovn. et
Hodierni, 5 1, grounds of recusation the question of
recusing the whole Bench and the method of treating and
determining such exceptions Huber, Hedendaagsclie Regtsgeleerdheid, bk. iv., cap. 15, n. 33, expression of opinion in a
case debars a j udge from sitting in it V7'omans, de Foro com3 16 39, how the Court must be constituted
petente, I. 8
when certain judges are recused; Kersteman, Hollandsch
Regtsgeleerd Woordenboeh, p. 407, col. 1, recusation for
having given advice in a case Ordinance and Instruction
of the Superior Court (Hoogen raad) of Appeals in Holland,
31st May, 1583.
Groot Placaat Boeh, II., p. 70 V. p. 867,
members of the Court not to give advice in a case before
them Instructions for the Court of Justice of the Colony of
11
the Cape of Good Hope, 1805, Art. 1
13; no members
of the Court to give advice in a case, if members recused so
that no quorum is left, Governor to appoint persons to act

civilium, cap. 125, n.

;

—

;

;

;

;

—— —

;

;

;

— —

as Judges.
[Plaintiff's Attorneys, J. & H. Reid,
Defendant Morgan's Attorneys, Merkington, Fairbkidgk
Defendant Bergh's Attorneys, Redelikghuy5 & Wessels.
Defendant Falrbairn's Attorney, J. Bauker.]
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Fbiedlander

vs.

Croxfokd anb Rhodes.

—

—

Landlord and tenant. Siob-lease. Prsedium Rusticum.
Hypothec of landlord over goods of sub-tenant.

A

tenant of a prBedium rusticum

cannot sub-let without

vjritten consent of the lessor.

Where

the lessee sub-let without consent,

to

pay

to

luhom he had

and on

his failure

the rent, the Sheriff attached the goods of
sub-let

part of

the

farm : Held,

a person
that the

goods of the sub-tenant ivere rightly attached.

Action for the discharge of an attachment made upon the
goods or a sub- tenant.
The case was heard in the Eastern Districts' Court, and
the circumstances were as follows

iseir.

.

—

crMfordand"
Rhodes.

:

In October, 1866, one Tarrant entered into a lease in
writing with the defendant, Croxford, in his capacity as
trustee in the insolvent estate of F. Short, for the hire of
the farm " Shortlands," with the buildings thereon, for one
year certain, at a rental of £85 per annum, payable monthly,
in equal instalments, the lease to commence on October 1 5th.
In March, 1867, Tarrant entered into a written agreement
with the plaintiif, Friedlander, by which the latter obtained
the right of running his stock upon the farm, and also the
right to put up for his own use a house thereupon, upon
payment to Tarrant of £16. This sub-lease was to commence
on March 1st, and to terminate on October 15, 1867; no
time was stipulated for the payment of the £16, but from
a receipt on the back of the agreement it appeared that
on June 12th, 1867, £5 was paid by plaintiff to Tarrant on
account of rent. It was alleged that defendant Croxford
was aware of the existence of the sub-lease, but he denied
this, and no written consent to enter into it was produced.
Tarrant paid the rent at the expiration of the first month,
November 15, but failing to do so, for the seven following
months, a judgment was obtained against him in the
Eastern Districts' Court, and a writ of execution issued on
or about July 12th, 1867, by virtue of which the second defendant, Rhodes, in h-s capacity as Deputy-Sheriff, attached

;

3<iG

certain

Novels

^

.

-^

'

Fnedlander vs.
croxfordand
Rhodes.

property belonging

to

plaintiff!

The

plaintiff

and the
brought
this action to discharge
^ the attachment,
^
gasc

was heard before Denyssen and Fitzpatrick,

Denyssen,

J. (after stating

The law with

tt

J J.

the facts as above) said:

reference to legal

—

hypothecs enjoyed by

landlords over the property of their tenants for arrears of

down in Van der Linden Inst. (bk. 1, c. lo,
Grotius' Introd. to Butch Jurisprudence (bk. 2, ch. 48,

rent, is laid
§ 12).

§17); V.d.Kees8el(The.s. 4:2b); V. Leexi,wen's Roman Didch
(bk. 4, ch. 13, § 12) and Voet (bk. 20, tit. 2, § 6).
Whatever is brought by the tenant upon the premises of
his landlord, is, with one or two exceptions (and this is

Law

;

doubtful) subject to such hypothec.

The landlord need

not,

for the purpose of exercising his right, attach the property

same may be freed from
by removal, the ordinary and safer course would
be to do so, to prevent its being carried away. The law of
legal hypothec, as enjoyed by landlords over the property

by

judicial process, but as the

liability

of their tenants, for rent, does not, however, arise out of the
case before us the question is, has the landlord the right of
;

attaching the property of a sub-tenant for rent due

and

by

his

he entitled to
exercise that right, and to what extent ? And here we must
distinguish between what is called in the law of this Colony,
the prsedium. urbanum and po^asdium rusticum. With reference to the prasdiuvi urhamtm, the tenant has the right of

tenant,

if so,

under what circumstances

is

sub-letting, unless otherwise stipulated (see Grotius, bk. 3,
provided the premises be sub-let
10 ; Voet, 19 2

——

ch. 19, §

5),

same for similar purposes as the tenant,
or exercising the same business, trade, or calling (see Voet,
as above and ScKorer's note to Grotius, bk. 3, ch. 19, § 10)
but even in such a case the landlord has the right of
resuming possession, and by so doing, keeping out the subtenant. As regards a prtedium rusticum, however, no such
right of sub-lease is authorised, unless with the previous
consent of the landlord in writing. Reference has been
made to the authority of Grotius (bk. 3, ch. 19, § 10), but
the law in this respect has been altered since Grotius wrote
his introduction; this clearly appears from the references
to parties using the

;

made by

counsel during the argument, but

Van der

Keessel,

referring to this matter in his Dictata on the passage in

397
question of Grotius, says " Regula tavien
:

permissa in ^prasdiis
_^

.

.

anno

est lege,

1696, Art.

non

r(

7

mutata

(jroti% astatem

vata

hasc

Quw

9.

de sublocatione

Hollandia, post

rusticis, conditctis in
r.

>i>e'pt.

26 anno 1658, reno-

ordines

HoUandim

consti-

durante sive etiainfinitd
locatione, vel locaiionem suam vel etiam meliorationes, quas
in priedio conducto fecerunt, in alias quocunque titulo
transferret sine scriptio domini consensu sub poena nullitatis, atque amittendas locationis, adhuc durantis, atque
juris repetendi impensas meliorationis," &c. But a subtenant, having legally acquired his title as such, is not altogether exempted from liability towards the payment of the
arrears due by a tenant to his landlord this liability, however, is restricted, and does not extend beyond what he has
himself incurred, so that the landlord cannot recover from
a sub-tenant more than what the sub-tenant owes to his
immediate landlord, the first tenant. (See Van Leeuwen
tuerunt, ut

liceret colonis sice

;

Comm.
Col.

bk.

Law,

12

4, ch. 13, §

;

Voet, bk. 20,

vol. 3, pp. 307, 599.)

The

tit.

case

6 Burge,
before us is

2, §

now

;

the case of an alleged sub-lease of part of a prasdium, rusticum. To render it valid, a previous consent in writing
of the landlord should have been obtained

;

failing which,

a nullity as regards the landlord, and the
light claimed by plaintiff as a sub-tenant cannot be recognised, and as the landlord cannot be deprived of his hypothec,
the sub-lease

is

the crops and stock of the alleged sub-tenant are subject to
the hypothec as if they were those of the principal tenant.
(Bell's

Comm.

vol.

2,

p.

881.)

As, however,

the

stipulated that the rent should be paid monthly,

landlord allowed

it

to accumulate for seven months, I

not prepared to allow

FiTZPATRiCK,

J.,

lease

and the

him

his costs of suit.

concurred.

am

„^^^'-5

—

Friedlandcr vs.

croxfordand

—

—
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INDEX TO YOL.

— See Hypothec

Absence.
AccouKT.

V.

(4).

—He-opening.—In an

Insolvency.

trustee of an insolvent estate to recover

action brought

money

by the

alleged to be an

made by defendant's firm, and appearing in sundry
accounts rendered to the insolvent and signed by him as correct,
it being proved that the accounts were in English, a language
which insolvent imperfectly understood: Seld, that the acovercharge

count must be re-opened and examined.
Bourhill and Hull
..
..
..
Acquiescence. See Partnership (3).

—

De

Vos' Trustee vs.
..

..

..

257

Act 15 or 1855.— See

Transfer Duty.
23 OP 1857, §§ 2 and 6.— See Pass.
20 OF 1858.— See Damages (1).
14 OP 1859.— See Municipality (2).

I860.— See Damages (1).
1861.— See Municipality (4).
3 OF 1861, § 13.— See Indictment.
6 OP

1 OF

5 OP 1861, §

8.— See

Will (1) and

1861.— See Hypothec
16 OP 1861.— See Damages
3 OF 1864.— See Stamp.
5 OF

7 OF 1864,

§

5.— See

(1)

(6).

and

(2).

(1).

Transfer Duty.

ArtrLTEBT OF Plaintiff subsequent to issue of Summons.

— See

Divorce.

—

Advertisement. See Suretyship (1).
Affidavit of proof of Debt requires to be Stamped.
VilUers in re
1.

Agent.

—

..

..

..

..

..

..

—De
..

— Principal and Agent.—Insolvency.— Undue Preference.

H., a trader, being indebted to Ba.

& Co., signed three bills in

which were endorsed by one B. B. entered into
an arrangement with T., who contemplated buying H.'s business, whereby, in consideration of £88 being deducted from the
amount of the bills, T. passed his own notes to B., T. taking an
indemnity from B. that if he did not recover sufficient out of
their favour,

H.'s assets to satisfy the notes taken over, his

handed back

to him.

own should be

T. took over H.'s business and recovered
out of his assets sufficient to cover certain debts owing to
himself by H. and also one of the bills taken over, vis., one for

250

—

A
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£161.

Upon

H.'d insolvency,

the other two bills of T. were

handed back to him and in an action by H.'s trustee against T.
it was held that the sale of the business was an undue preference, and judgment was given against T. for the amount of
H.'s trustee now sued T. for the
his debt to H. at that date.
amount of £461 recovered by him out of H.'s assets. Held, that
Eeugh's
T. had adopted H.'s debt, and was therefore liable.
;

Trustee vs. Tucker
2.

AsENT.

— See Award

..

..

.

..

..

..

83

(4).

See Mortgage bond.
Altekation. Fraudulent.

3.

—

Amendment.
Animal.

— See Promissory Note (2).

— See Indictment.

— Feras

Domesticated

Naturse.

Ostrich.

— Knowledge. —

—

Property in Animals. S. shot a domesticated ostrich belonging
to K.
This ostrich had esca]ied two or three days before from
R.'s custody, but E. immediately followed in pursuit, only

coming up

to

it

time he shot

it

had been shot. S. alleged that at the
he thought it was a wild bird. Held (con-

after it

firming the magistrate'is decision, Hodges, O.J.,

diss.),

that R.

Le Soex va. Smit ..
..
..
..
Settlemen t.
Antb-kuptial Contract.
Trustee,
Release.
husband and wife were married under ante-nuptial contract.
In such contract the wife created a trust of £750 in the shape
of bonds to that amount, to be held by trustees for the benefit
On application by the wife, the
of " the wife and her assigns."
husband and trustees consenting. The Couet relieved the
could not recover.

trustees from such trust,

over to the wife.

Arbitration.

—

—

—

and ordered the bonds

Marshall

vs.

—See Award.

327

—

to be delivered

Marshall's Trustees

..

..

—

144

—

Architect AND Building Surveyor.— C/iar^res of. " Quantities."
The plaintiffs, architects and building surveyors, offered to call
for tenders for certain alterations to premises belonging to the
defendant company, stating that their charge would be 2^ per
cent, for plans and designs, and 2J per cent, for superintendence,
should any tendirs by builders be accepted. Defendant company agreed to this, and a rertain tender was accepted the
;

took out " quantities " which they gave to the builder
w&.s proved to be customary to charge 2^ per cent, to the

plaintiffs
it

•

and the builder had allowed for
such payment in his tender; the defendant company obtained the
" quantities," and then released the builder, whose tender
builder for such "quanlitie.-',"

had

been accepted

as-ked plaintiffs to

send in their account, and
made other arrangements for carrying on the work. Plaintiffs
claimed from defendants 5 per cent, for plans, &c., and superintendence and 2| per cent, for the " quantities." Defendants
;

;

tendered 2J per cent, for the plans, &c. Held, that plaintiffs
were entitled to the 5 per cent, claimed, but not to the 2i per
cent, for " quantitif s."

Tuppen and Stonestreet v.=. General
and Orphan Chamber
..
..
..
.,
__
Assignees. Joint and several liabilities of. Where
certain
Estate

—

—

-^g-^

—

.

.
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PACK

moneya belonging

minors had came into the hands of the

to

assignees of a tutor testamentary, and the

acting assignee

and the moneys were lost Held, that the
solvent assignee was liable for the loss.
Robertson and Fakhe

became

insolvent,

:

vs. Barry, Assignee of Fcdcke
..
Assignment. See Provisional Sintenoe
AucTiONBEB. Sse Suretyship (1).

—

1.

Award.

—

..

.,

..277

.,

(2).

—
—Arhitration. —Practice. —Partnership

Receiver.

in Liptidation
an award of arbitrators appointed S. the

—Where

and application was made

liquidator of a certain partnership,

to

the Court to have S. appointed receiver of the partnership, the
other partner D. consenting.

The Court

declined to

make

the

but made the award a rule of Court after due notice
given.
Stewart vs. Dickson
..
..
..
..
..
Arhitration.
Suhmission of Arguments and Observations.
order,

2.

—

— GounseTs

—

lO

—

Opinion.
Evidence.
An arbitrator on a will
having concluded the hearing of evidence brought before him,
it was agreed by both parties to the arbitration that they should
thereafter hand separately to the arbitrator the " arguments and

The

obvervations of their legal advisers upon the case."

ap-

plicant, inter alia, submitted to the arbitrator the opinion of

counsel upon the will

itself.

The respondent denied his consent

above arrangement, and, alleging the secret submission
of the opinion, raised that as one ground of objection to the
award Held, that the opinion of counsel so submitted was not
evidence, but came under the category of arguments and

to the

:

Gross va. Niland
..
.,
..
..
Water Distribution. Successors in
OP Field Coknbt.

observations.
3.

AwAED
Title.

—Award

of aibitrator binds the successors

who submitted

well as the owners
ve.
4.

Du

AwAKD,

—

.

—

Preez

..

Arbitrator.

..

..

in

..

S.,

..

who had

as

Slimie

to the arbitration.

—Agent — Where

title

142

..

.,

167

previously

been the agent of C. in a matter as to which there was a dispute between C. and M., was appointed by consent of parties
arbitrator, The Coukt refused to uphold objections by M. to
the award on the grounds of

S.

being C.'s agent, and of the
it not appearing that

amount having been incorrectly arrived at,
when S. was appointed, M. was unaware of
as agent.

—

Claasen

"^s.

MarriJlac Brothers

his previous position
..

..

..

Bequest. See Will.
Bill of Exchanqb. See Insolvency (1).
See Provisional Sentence (1).
Surety.
1. Bond.
See Mortgage Bond
2.
Promissory notes. Insolvency. Preferent claim.
3.
Cession.
Gr., having had certain dealings with K., passed a bond for
£2000 in K.'s favour, to secure past advances and further credit.
G-. and K. subsequently balanced accounts, when £905 5s. Id.
was found to be due from Gr. to K. In this account three
notes of Gr., for £747 10s. still running were included

—

—
—
—

—

—

—

Vol. V.

2D

168

—
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bond to P. K. & Co., who gave G.
notice of the cession, and called on him to pay the £905 5s. 2d.
P. K. & Co. then ceded the bond of the applicants.
The notes
were referred to in the bond. K. discounted the notes with
applicants.
Seld, that the
Gr. and also K. became insolvent.
applicants could prove preferently on Gr.'s estate for the two
amounts of £905 6s. 2d. aud £747 10s. London and South

K. ceded

as cash.

his

African SanJe ys. Gates' Trustee
..
..
..
..
Boundaries. Purchase and Sale. Divided Lois. Mistake as to
Boundaries. Plan. A farm was divided by a surveyor into
lots, and these lots were subsequently put up by auction and sold.
The purchasers did not see the ground, and purchased according
to a plan exhibited by the auctioneer.
It was subsequently discovered that a boundary line between two lots laid down on the
plan by the surveyor did not represent the boundary intended
by the seller, and was, in fact, not the line surveyed by the
surveyor, but had been placed on the plan by him in error. It
was not possible by the adoption of either line to make the
superficial area of the lots to correspond with the quantities
mentioned in the ti'ansfer. Held, that the purchasers were
bound by the plan upon which the sale took plaoe, and the

—

—

—

Smit
]>EEACH OF Contract.
YS.

down must
..

..

—See Municipality
Calls. — On Shares. — See Company
Cargo.— Damage — See Contract
3.

Mostert and

„

..

„

,.
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(2).

(1).

to,

1.

be binding.

..

— See Contract

Bye-Law.

-.
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—

boundaries there laid

Se Seer

—

(2).
(4).

Cession op Eights.— See Suretyship (2).
Cession of Bond. See Insolvency (1).
Cession. See Bond (3).

—

—

Charter of Justice,

§ 32.— See Eeview.
Circuit Court. See Eeview.
Co-debtor. Liability of. See Provisional Sentence (6).
Codicil.— See Will (5), (7).
Colonial Secebtart. Action against. See Damages (1).
Commission.
Chargeable hy Trustee.
See Insolvency (7).
Commissioners of Municipality. Sse Municipality (3).

—

—

—

—

—

—

—

—

Commonage.— See Municipality (2).
1. Company.
Incorporated Company

—
—

suing.

—

— Amendment

of

Summons. Provisional Sentence. Where a suit was brought
in the name of the " Standard Bank," a company incorporated in
England, but trading here, upon a promissory note made in
favour of the bank, the Court directed that the summons
should be amended by inserting the name of the manager as
plaintiff in that capacity,

dard Banh
2.

ys.

Trust Deed.

Pussouw

and gave provisional sentence.
..

..

— Powers of Directors. —

,,

..

_^

Stan^_

XJltr^ vires.

Meeting.— Calls.—A company which under its
was authorised to engiige in fire, marine, and

Notice of
deed of settlement
life

insurance, to

jgg

—
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administer and manage estates and property, to guarantee the

holding situations of trust, to

fidelity of pei'sons

make advances

and to carry on other business not repugnant
to the deed, and was managed by directors, took over the
liabilities of certain persons engaged in trade in consideration
of their assigning their estates to the company
a heavy loss
resulted from this traasaotion the defendant, a shareholder,
who had repudiated all responsibility for the above transaction
as soon as he became aware of it, refused to pay certain calls on
his shares which were necessary to meet the liabilities of the
company incurred as above, on the ground that the acts of the
directors were iMra vires, and that no proper notice of the meetings at which the calls were authorised had been given, as provided by the deed, whereupon the company sued him the
amount of the call sued for was less than the whole amount
due on the shares according to the deed. Ileld [by a majority.
Bell, J., diss."], that under the circumstances disclosed it was
no defence to an action for calls representing a portion of the
amount still due upon the shares, that the directors had acted
ultra vires : further, that the action of the directors was not
ultra vires, and that defendant was liable for calls authorised
at properly convened meetings
but as no proper notice had
been proved in respect of one of the meetings, there must be
on

bills of lading,

:

:

:

;

made thereat.
Wood
..
..

absolution from the instance in respect of the calls

Natal Marine Insurance and Trust Co.
Composition. See Suretyship (2).

—

—

vs.

291

—

Computation of Time. Water rights. See Servitude (1).
1. Confirmation of Account.— See Provisional Sentence (5).
1.
See Res Jtidicata.
Congregation. Pou-ers of. See Mahommedan.
Consent op Creditor to Assignment. See Provisional Sentence (2).
Consideration. See Contract (2).
Contingent Claim. See Insolvency (2).
Damages. Claim in Reconvention. Gosts. Plaia1. CoNTEACT.
tiffs delivered certain tobacco to defendants under an agreement
that defendants should retain the proceeds of 4000 lbs., in order
to satisfy a certain cash balance then duo by plaintiffs defendants

—

—

—

—

—

—

—

—

;

agreed to pass promissory notes for the proceeds of the remainder
of the tobacco when sold. Thereafter plaintiffs requested defen-

dants to pay to one of their creditors the proceeds of certain of
the tobacco in excess of the 4000 lbs. sold

by defendants.

Defendants refused, aud claimed the right to retain the whole
of the proceeds against other debts due by plaintiffs it was
proved that the parties had been accustomed to deal at six
;

months'

credit.

The plaintiffs sued defendants

for

damages and

defendants claimed in reconvention for the balance of monies
The Court gavejudgment for the plaintiffs in convention
due.
for

damages, and

for

the defendants in reconvention.

ffrothers'vs. Va'ii der
2.

Breach.

Byl

iSb

Co.

..

..

..

—Exception. — Want of Consideration.

Marillac
..

..

A summons
2 D 2

36

——
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in a Circuit Court alleged that the plaintiff agreed with the
on certain conditions,
defendant to take over a business from

Mm

one of the conditions being that defendant should not open

and conduct a similar business in the same town that subsequently defendant did open a similar business under the colour
;

it was the business of his son, a lad of fifteeu.
exception to the summons, that no specific breach was
alleged. The Couet, reversing the judgment of the Circuit

and pretence that

On

Court, overruled the exception.
3.

Cawood

vs.

Passenger hy Steamship Company.

CoNTKACT.

—

—Seasonable

Lane

..

.,

—Loss of Passage.

26i

—

Time of Embarkation. Damages. Plaintiffs
purchased tickets at Port Elizabeth from the defendant steamship company, whereby the defendants undertook to carry them
by steamer from Algoa Bay to Cape Town. The steamer
arrived in the bay behind her advertised time, and, in conse-

quence of this and the bad weather prevailing, did not anchor,
and only stayed two or three hours instead of six hours, the

On her arrival plaintiffs enquired at the defenwhen the steamer would start, received tickets
the boat to convey them on board, and were advised

usual time.

dants' office
for

on board till the company's agent had
It was too late, however, then to
go on board, as the steamer sailed at once. The boatman
was not in the employ of the defendant company, but they
No intimation was given by the
issued tickets as his agents.

by the

clerk not to go

returned from the ship.

boatman

or

by defendants' servants

to plaintiffs that they

ought to go on board until it was too late, though plaintiffs
several times asked for information whilst the steamer was in
the bay the steamer landed her passengers whilst in the bay,
:

but did not wait

come on board.

for passengers to

Held, that

were entitled to recover from defendants the damages
they had sustained by being left behind. Smith & Watermeyer Ys. Union Steamship Go. ..
..
..
..
..
Privity of. Hiring. Landing of Cargo. Damages hy
plaintiffs

4.

^

Negligence.

—

—

— The

plaintiffs

—

owned

certain cargo in a ship

arrived in the port of East London.

311

which

Defendant, as representing

owned certain surf-boats, which were employed
London. The rules for the regulation of
boats laid down that a written requisition should

the Government,

in landing cargo at East
this service of

be signed by the person hiring the boat.

any

requisition, the boats

went

off to

In this case, without

the ship, and landed the

some of the cargo belonging to plaintiffs
was alleged by the negligence of defendants'
boatmen. After the damage had been done, C, the ajent of
the ship, signed the requisition, but objected at the same time
to being held responsible for the damage.
Held, that plaintiffs
could not recover as the hiring was by C. Maynards, Walker
cargo

;

in doing so

was damaged,

&

it

Co. ya. Colonial Secretary.

CoNTKiBDTioN. Pro rata.
Costs.— See Contract (1).

..

— See Insurance.

..

..

..

.,

325

—

——

:
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Counsel's Opinion.
1.

— See Award

PAGE
(2).

—Proximate Cause of Injury. —Patent —Harhour
—Actions against Colonial Secretary. —Exception.—

Damages.
WorJcs.

Slip.

1858—6 of 1860—16 of 1861.— The plaintiffs, in
1859, hired certain land from the Colonial Government under

Acts 20 of

the condition that they should construct and maintain a slip
thereon.

By certain Acts

of Parliament subsequently passed, the

Government were authorised to construct certain docks and harbour works adjacent to this slip. In the construction of these
works, plaintiifs alleged that the Government had injured the
slip which they had constructed, and they claimed damages. The
CouET gave judgment for the defendant, on the ground that it
was not shown that defendant's operations had injured the slip.
Even if it had been so shown, yet, in the absence of " recklessness" or "culpable ignorance," the defendant would not beheld
liable \_Per
2.
3.
4.

Watebmeybe,

See Negligence
See Contract
See Sale (3).

Date of Ceime.

De Pass &

J.].

Co. vs.

Bawson

.,

1

(1).

(1), (3), (4).

—See Indictment.

— See Servitude
— See Company
DiEECTOES. Powers
— See Provisional Sentence
Dishonotje. — Notice
Disinheeiting Clause. — See Will
Divided Lots. — See Boundaries.
Division of Watbe. — See Servitude
Divorce. — Adultery of Plaintiff. — Subsequent Summons. — In
Diagram.

(2).

(2).

of.

(3).

of.

(7).

(1).

action brought

by

an

the husband against his wife for divorce on

the ground of adultery, it appeared that he had himself been
guilty of adultery subsequent to the commencement of the pro:
Held, that he could not obtain a decree of divorce.
..
..
..
..
..
Seathershaiv ys. Heathershaw

ceedings

—

Domesticated Osteioh. See Animal.
Domicile.— See Hypothec (2).
Ord. 7, 1843.
1. Dutch Kefoemed Chukoh.

—
Synodical Commis—Presbytery. — Suspension of Minister. —Heidelberg Catewas a minister of the Dutch
chism. — Jurisdiction. —
sion.

Plaintiff

Reformed Church during a sitting of the Synod at which the
Heidelberg Catechism was referred to, the plaintiff stated his
opinion that the Catechism was in error in its answer to a
certain Article. AVhereupon the majority of the members called
upon him to retract, which he refused to do. At a subsequent
meeting of the Synod, a resolution was passed suspending him
from the ministry, and depriving him of his stipend. He
brought the action to set aside this sentence upon the grounds
1st, that the Synod was not competent to try his case in the
first instarice, but that the Presbytery should deoide, with an
appeal to the Synod 2nd, that there was no proper trial before
the Synod 3rd, that the words used by him at the Synod were
;

;

;

35

.
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warranted by the Standards of Doctrine of the Church the
defendant excepted to the third ground, alleging that the Court
had no jurisdictioD, but claimed in reconvention that the Court
should confirm the sentence of suspension and deprivation.
Held {Per Bell and Wateemeyer, JJ.), that the sentence
must be set aside on the second ground, inasmuch as plaintiff
was never cited before the Synod, and no trial took place.
[Per Cloetb, J.]. Whenever any rule or decree is issued by
the Synod affecting the civil rights of any person, the validity
of such rule or decree may be determined by a competent Civil
;

—

Court.

That this case should have been first tried by the Presbytery.
That the Synod, in order to justify its acts, must show that
both in the form of its proceedings, as well as upon the merits
of the original complaint, the person complaining has had substantial justice according to general legal principles.

That

in this case neither according to the procedure, nor

according to general principles of justice, had the plaintiff been
legally dealt with.

Kofze
2.

YB.

—

That the plaintiff was entitled to judgment
and that the claim in reconvention be dismissed.

[Per Ouriarn].
in convention,

Murray

..

..

..

..

..

..

..

— Presbi/tery. —Interdict. —Authenticated Copy of Judgment. — Notice. — Where K. had been sus-

39

Ddtoh Eefoembd Choeoh.

pended by the Synod from his functions as a minister of the
Dutch Beformed Church, and thereafter brought an action
against the Synod, in which he was successful, and was declared
entitled to be reinstated, and thereafter the Presbytery by a,
majority refused to allow him to take his seat on the ground
that no notice of his reinstatement had appeared in the official
church newspaper, on an applicalion by K. against this majority
for a declaration that he was entitled to act as a member of the
Presbytery, and for an interdict restraining the members from
questioning his right; Held, that K.
tion as prayed, but that the interdict
as

it

was entitled to a declaramust be refused, inasmuch

did not appear that any authenticated copy of the judg-

ment of the Court had been served upon respondents, or brought
Kotze^s. Shand
to their notice.
..
..
..
..

136

—

Baenings of Insolvent. See Insolvent (9).
Ejectment. See Missionary Institution.
Endobsement. Struck out.- See Promissory Note
1

—
—
—
Evidence. — Patent. — Infringement. — Importer of In ventionfrom
England. — In an action
the infringement of a patent granted
(4).

for

in this Colony, evidence

granted in England

Kemp
2.

\s.

See

JJpplehy..

Award

—

for

showing that Letters Patent had been
a similar process, held, inadmissible.
..

..

..

(2).

Excavation. See Municipality (1).
BxoEPTio JuDiois SusPEOTl. See Eecusation.

—

..

..

,.

§6

—
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Exception.

— See Damages

PAGE
(1).

2.

See Ees judicata.

3.

See Insolvency (3).
Want of Consideration.

4.
1.

2.

—

— See Contract

(3).

ExECUTOES Dative. See Will (2).
Immovdble Property. Executors are not bound to sell the
immovable property in an estate, except to pay debts and claims
on the

—

estate.

Semite, where executors dative have been appointed to an

where there are no debts, and there is immovable property
which minors are entitled, their proper course is to apply for

estate

to

the appointment of curators dative to the minors.
ander's Minors

Suit hy.

3.

..

..

..

..

— See Provisional Sentence

Family Arbangement. — See

In re Alex-

.,

.,

..

310

(8).

Provisional Sentence (8).

—

Fencing Excavation. See Municipality (1).
Feb^ NATDEiE. See Animal.
FiDEi CoMMissuM.— See Will (1), (3), (4), (6).
PiNGO.— See Pass.

—

Pike.

— See Insurance.

—

—

—

Foreign Sequestbation. Immovable Property. Interdict. Z.'s
estate had been placed under sequestration in Natal, and he
possessed movable and immovable property in this Colony on
application by the trustees, The Coukt granted an interdict
;

restraining Z. from dealing with the property to the prejudice

lm:6 Zeederherg

of creditors.

Footpath.
1. Feaud.

— See Promissory Note

2. -

..

..

..

..

..

— See Negligence.

—- See Mortgage Bond.
—

—

(2).

Gatibp. Rights of. See Mahommedan Church.
Governob's Eegulatioks. See Water Eights (2).
Grant. Construction of.— See Water Rights (2).

—

—

—

See Damages (1).
Heidelberg Catechism. See Dutch Reformed Church

Haebour Works.
Hieing.

— See Contract

—

—

(1).

(4).

Holder, Legal. See Promissory Note.
Holders of Erten. See Municipality (3).
See Will (1).
1. Hypothec, Tacit.

—
—

—

Of fideicommissary on estate of Fiduciary. See Will (6).
Of Minor on estate of Curator. See Will (6).
Act 5, 1861, § 3. Ahsence.^Domicile. M. came to settle

2.

—

3.

4.

in the Colony,

—

where he carried on business, and married

his wife

community of property. Shortly after her death, intestate,
M. went to England with the six minor children he returned
soon after and had an inventory of the joint estate drawn up.
Nothing further was done in the matter, and M. left the Colony
in

;

the next year, and did not return save for a visit. Before he
he arranged with a mercantile company to make advances

left

307

—

—
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the purpose of his business in the Ojlony. The company
advanced money accordingly, and finding the business unable to
repay the advances, attached certain bank shares in the Colony

for

This action was brought by and on behalf of
M. and the company to have the
attachment set aside, and to have it declared that they were
entitled to the proceeds of the shares as heirs ab intestato of
At tlie date of the action three were
their mother's estate.

M.

belonging' to

M.'s six children against

minors

five years had not
nor ,had they ever

two bscame of age in England, and

;

elapsed

since

attaining majority,

their

the eldest son was in the Colony when he became
no action for more than three years thereafter
Held, that all the children, with the exception of the eldest son,
were entitled to succeed in their claim by virtue of their tacit

returned

;

of age, but took

5.

:

hypothec upon their mother's estate. Bull vs. McMaster and
the S. A. M. & I. Co
Hypothec, Tkcw.— Act 5, 16Q1.— Tacit Hypothec of Government upon estates of collectors of revenue.— Beputy-Postmaster.

220

—Where

a Post OfiSce clerk, whose duty it was to receive
Government monies, embezzled portion thereof, and was sub-

sequently convicted

Held, that the Postmaster-General,

:

who

had been held liable by Government for the amount of the
defalcations, had a preferent claim by virtue of tacit hypothec
upon the clerk's insolvent estate the Government having ceded
In re
to the Postmaster-General their claim upon the estate.
..
..
..
Armstrong
..
..
..
,.
Of Landlord over Qoods of Sub-tenant. See Lease (2).
;

6.

—

—

—
—

Election of.
See Mahommedan.
Immovable Pbopeety. Sale of. See Municipality
In Estate. Sa.le of. See Executor (2).
Importer of Invention. — See Patent.
Incorporated Company. Sse Company (1).

Imatjm.

—

—

—

—

IxDiCTMENT.

T/ieft.

Amendment of

—Bate

Crime.

of

Indictment.

— Act

—Finding

3,

201

(2).

1861,

of Jury.

§

13.

—Where

an

indictment charged S. with having committed theft in April,
1865, and the evidence showed the theft to have been committed
in April, 1864, the jury

April, 1864.

ment.

On

No

found the prisoner guilty of theft in

application

was made

to

amend

the indict-

the point being reserved whether the conviction was

good under the indictment

:

Beg.

Meyer

Ys. Schiefenbosch alias

Held, that

it
..

must be

sustained.
..

..

..

— See Patent.
Insolvency. —Preference. — Cession of Bond. — Bills of Exchange.
— H.,
passed a bond in favour of
& Co.
£2500 to

Isfeinqement of Patent.
1.

jun.,

S. S.

for

secure advances, his father, H., sen., binding himself as surety

and co-principal debtor, the bond to become null and void on
repayment of the advances. S. S. & Co. ceded the bond to the
plaintiffs on their discounting certain bills of exchange drawn
by H., jun., on H., sen., and by him accepted, in favour of

164

409
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& Co., the cession stipulating

S. S.

that if the bills were not paid

the plaintiffs could claim under the bond.
of
all

£415 were discounted.
became insolvent. S.

on the

S.

& Co.

amount

Bills to the

H., jun., H., sen.,

owed H.,

and

jun.,

S. S.

£73

&

Co.

6s. dd.

;

an action to have their claim declared
preferent on the estate of H., sen. Held, that they were in the
plaintiffs bringing

:

same position as S. S. & Co., and that their claim, less the sum
of £73 6s. Qd., was a preferent one on the estate.
Western
2.

Province Bank vs. Horak's Trustee
..
..
..
..
Insolvency. Ord. 6, of 1843, § SI.— Segistration of Contingent
Claim. Proof of Debt. A. made a promissory note in favour

—

122

—

which was endorsed by C. but not by B. C. surrendered
his estate.
A. was not insolvent and was not excussed:
Held, that B. could prove upon the estate of C. and have

of B.,

his debt registered as a contingent claim against C.'s estate.

3

Inie Sydserff
Proof of Debt. Partnership. Exception. The defendant
had proved in the insolvent estate of B. a certain claim as being
due to him under an alleged partnership with B. The Master
allowed the claim, after it had been objected to. In an action
by B.'s trustees to expunge the proof of debt, defendant excepted

—

—

193

—

on the ground that it alleged no averment
the Master's decision should be set aside, and stated no
grounds why the proof was invalid. The Couet (by a majority,
to the declaration,

why

4.

HoDSES, C.J. diss.) overruled the exception. Brink's Trustees
vs. Miinnik
Ord. 6 of 1843, § 56.— In § 56 of Ord. 6 of 1843, the words

209

" the trustees shall pursue the directions of the greater part of
mean the direction of the majority in value.

the creditors,"

Kemp's Trustee
5

Ys.

Paterson,

Preferent Claim.

Kemp &

Co.

..

..

—Promissory Notes. — Bond. —

Cession.

..

—

for £2000
and further credit. Gr.
and K. subsequently balanced accounts, when £905 5s. 2d. was
found to be due from G. to K. In this account three notes of
G. for £747 10s. still running were iocladed as cash. K. ceded
his bond to P. K. & Co. who gave G. notice of the cession and
P. K. & Co. then ceded
called on him to pay the £905 5s. 2d.
the bond to the applicants. The notes were referred to in the
bond. K. discounted the notes with applicants. G. and also K.
became iusolvent Seld, that the applicants could prove preferently on G.'s estate for the two amounts of £905 5s. 2d. and
£747 10s. London & South African Bank vs. Gates' Trustees
Commission of Trustees and Curators. ^Where applicants
had been appointed curators of an estate and subsequently on

G.,

230

having had certain dealings with K., passed a bond

in K.'s favour to secure past advances

:

6.

—

. .

the estate being placed under sequestration were appointed
trustees. Held, that they were not entitled to charge 5 per cent,

7.

commission upon the same assets twice over. In re Qreig & Co.
Ord. 6 of 1843, §§ 100, 101.— Trustee.—Penalty for
Befention of Monies belonging to an Estate. A trustee in an

—

244

;

.

410
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insolvent estate received certain monies due to the estate and
retained them in his own hands, instead of paying them into the

account of the insolvent estate. He called a special meeting of
creditors with reference to this money, and was instructed by
the creditors to hold this money until the question of the preference of a claim filed against the estate by one B. was decided.
After that decision the applicant, a creditor, sought, npon motion,
to make the trustee liable for the penalty, provided by Ord. 6 of

1843, § 101. Eeld, that under the circumstances the penalty
could not be imposed, but no order was made as to costs, the

Sasson

trustee not having strictly complied with the section.
vs.
8.

Hodges

Insolvency.

..

..

..

..

..

..278

..

..

—Personal earnings of Insolvent.— Behahilitation. —

an insolvent applied for his rehabilitation which was
opposed by a mortgage creditor, upon whose claim there was a
deficiency, and it .appeared that the insolvent was a surveyor,

Where

and that

at the date of his insolvency there were a

surveys in which he was engaged, incomplete

:

number

The

of

Cotjet

postponed the rehabilitation in order that these surveys might
be first completed.
Quaere, whether the estate was entitled to the whole profit
derived from the completion of the surveys.

Foreign Seqxiesiration.

9.

In

re

Orpen

..

— Immovable Property — Interdict.—

306

had been placed under sequestration in Natal, and he
immovable property in this Colony
on application by the trustees. The Court granted an interdict
Z.'s estate

possessed movable and

restraining Z. from dealing with the property to the prejudice
of creditors.

T.a.

re Zeederherg

.,

Provisional Sequestration.

10.

— When

..

..

..

..

— Standing Crops.—Provisional

307

order for compulsory sequeshad been made, and application was
made before the return day of the order for the appointment of
a provisional trustee, on the ground that certain partiallyreaped com required immediate attention The Court granted
the application, giving the trustee power merely to gather in the
crops and with leave to M. to move to have the appointment
Trustee.

tration

a provisional

of M.'s estate

:

set aside.

11.

la le Mosterf

..

..

Compulsory Sequestration.
Standi.— OrcZ. 6 o/1843, § 4.

,.

..

..

..

— Petitioning Creditor. —^Loeus

309

Qucere, has a creditor the right to petition for the compulsory

sequestration of his debtor's estate, on the ground that there

has been a nulla hona return to the writ of another creditor,

whose debt does not amount
12.

See Provisional Sentence

13.

Preference.

14.

See Will

15.

—See Will

to

£50 ?

In re

ifeife

..

..

(1).

(1).

(4).

— — See Agent.
.

Insurance.

—Fire. —Notice hy assured of other Insurances. —
Contribution. —
of Bisk. — Pro

Alteration

premises were destroyed by

ratS,

fire,

Plaintiffs'

and the merchandise therein was

101

411
They sued

tlie defendant company upon three
two upon the premises and cne upon the
merchandise. The policies upon the premises had been ceded to
plaintiffs when they took over the buildings from the previous

also destroyed.

policies of insurance

;

They subsequently altered the premises but did not
thereby increase the risk. They also insured them with another
company, but gave no notice to defendant company of the alterainsurers.

tion or of the second insurance

;

the policies sued on contained a

condition that notice should be given of insurances elsewhere,

and that persons changing

their dwelling-houses or warehouses,

or altering the property assured, might preserve the benefit of

the policy,

if

the nature of the assurance was unaltered, and

notice given to the

Held, that

company and endorsed upon the policy.
were entitled to recover upon the

plaintiffs

policies.

The
were

policy

upon the merchandise was

for

£2000, and there

also other insurances running, the total

surances being £6000 at the date

whtn

amount

of in-

gave notice
to defendants that they were removing their merchandise to
another store, and requested defendants to make the alterations
Defendants thereupon endorsed upon the policy
required.
plaintiffs

that the goods had beeu removed to another store of similar
risk,

and that there were other insurances upon the mer-

chandise amounting to £7000. This amount was arrived at
by certain figures which were submitted by plaintiffs, but which

were erroneous, as the other insurances were only £4000.
The plaintiffs claimed pro rata upon a basis of existing
insurances of £6000 in all. The defendants contended that
they were not liable, as the risk had, as a fact, been altered
without their knowledge, and if liable, they were only liable

pro rata upon a basis of a total existing insurance of £11,000,
which was the amount submitted in one of plaintiffs' statements.

The majority of The Goubt held, that defendants were liable,
the risk being unaltered, and that plaintiffs were entitled to
recover a pro rata sum on a basis of existing insurances
amounting to £9000 in all.
[Per Bell, J.]. Plaintiffs were entitled to recover the whole
amount sued for, as there was nothing in the contract or in law
to justify any deduction or contribution being made owing to

—

other policies being in force.

O^Flynn vs. Equitable Insurance Co. (1 Eoscoe, 372) disLange & Go. vs. South African Fire and Life

cussed.

Insurance Co.
..
.,
See Dutch Reformed Church

Inteedict.

—
— See patent.

(2).

Invention.

Judges.

—See Eeousation.
—

Judgment.
Authenticated
Church (2).

Copij

of.

— See

Dutch

Eeformed

——

—
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—See Ddtoh Reformed Church
Jury. — Finding
— See Indictment.

Jurisdiction.

PAGE
(1).

of.

Laches.— See Provisional Sentence
Lapse of Time.— See Will (5).'
1.

(1).

—

—

—

—

Lease. Standing Grops.— Lien. Sub-lease. Gosts. L. let a
house to W. and left certain furniture on the premises on the
understanding that W. was to restore it to him at the end of the
tenancy or to pay the value of it. W. sub-let the premises to
S., with the consent of L., S. to pay to W. £30 as the value of
certain crops then standing on the land ; and W. to pay this to
L. as compensation for furniture not restored.
S. entered into

possession

W. became insolvent.

His trustees sued S., L. interunder an indemnity. In
an action hy W.'s trustees against S., The Court found that
£20 was the value of furniture not restored to L., and gave judg:

vening for the £30.

S. paid it to L.

ment

2.

for £10.
Wilcox's Trustee vs. SiuUaford and Le Sueur
Prsedium Rusticum. Sub-lease. Hypothec of Landlord
over Goods of Sub-tenant.
A tenant of a prcedium rusticum
cannot sub-let without the written consent of the lessor.

—

172

—

Where

the lessee sub-let without such consent, and on his
pay the rent, the sheriff attached the goods of a person
whom he had sub-let part of the farm Held, that the

failure to

to

:

goods of the sub-tenant were rightly attached.
Croxford and Bhodes
..
..
..

Legal Holder.— Sae Promissory Note (4).
Lien.— See Lease (1).
I'lQviTiATms.— Of Partnership.— See Award
Liquidation Account.— See Will (2).
Locus Standl— See Mahommedan.

Friedlander vs.
..

..

..

(1).

See Insolvency (11).

Lower Phopeietok.— See Water

Mahommedan Community.

—

Secession.

— Locus

Rights

(2).

—Election ofLnaum.—Rights of Gatiep.
Powers of Congregation. —

Standi.

B.,

who had founded a Mahommedan Church,

the members of which

used to assemble in a house belonging to him, by will appointed
S. SDle heiress.
By her will she appointed certain persons as
"priests, deacons, and eldeis" of this church, and after their
decease, their successors for the time being universal heirs of

the said house in trust for the

under the name of

B.'s

Mahommedan

congregation,

church, the houss to remain

the

exclusive property of the Congregation. After the death of S.
in 1861, her executor transferred the premises to M. who was

the sole survivor of the persons

then priest of Imaum.
reciting the will,

Gatieps,

and

named

in the will,

and who was

Thereafter in 1862 M. executed a deed

and appointed defendants to be Imaum,

Billals

(corresponding to priest, deacons,

and

elders) of the church, subject to his right to dismiss the Gatieps

and

Billals

and appoint others.

He

further declared that the

395

—

.

.

.

.

•
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house should,

necessary, be transferred after his death to the

if

aforesaid persons

whom

who might be

living at his death, or to others

he might have appointed in their place.

Between the date of the

M. died

in 1864.

1861 and M.'s death
plaintiff's retired from the congregation, owing to a dispute with
M., but in 1863 they commenced a suit to have the deed of M.
set aside, and for general relief.
It appeared from the evidence
that before M.'s death, whenever he was unable through increasing infirmity to perform his duties, defendant I. had performed them for him, with the app-oval of M. and of the congregation, and that, subsequent to M.'s death, I. had performed
these duties, with the approval of the congregation, not including the seceders
Eeld, that M. had no power to make the
appointments by deed, but that, under the circumstances
transftr

in

:

proved, defendants must be held to be duly appointed officers of

the church, and were entitled to hold the premises in trust for

the congregation

;

that plaintiffs did not, by their retirement in

1862, lose their rights and privileges as members of the church,

and were entitled to join in the services. That no custom or
law was proved whereby the senior Gatiep should, succeed as
Imaum. That no custom or law was proved whereby the
Imaum had the sole right to appoint a successor. Jan and
Others vs. Ismael and Others
.

.

.

.

— See Partnership
Meeting. — Notice
— See Company
Mill-owner. — See Water Eights
Minister. — Suspension
— See Dutch Eeformed Church
Mandatory.

.

.

102

(3).

(2).

of.

(2).

of.

Minors.— See Will

(1).

(1).

See Tutrix-Dative.

—

—

—

Missionary Institution. Rules and Segulations. Ejectment.
Certain land at Genadendal was granted to Moravian missionaries in trust for the inhabitants.

whom

The inhabitants were

natives

and regulations approved of by the
Government had been laid down. Defendant disobeyed the
rules, and insisted upon building a hut upon a portion of
He had been
ground allotted to him as garden-ground.
previously expelled for disobedience, and was constantly
turbulent.
The Court, upon the application of the superintendent, ordered that the hut which defendant had erected
should be pulled down, and that he should be expelled from the
for

certain rules

institution.

Mistake.

—As

Mortgage

Bechler \i.

Van Biet

..

..

..

..

— See Boundaries.
Bond. — Powir of Attorney. — Agent. — Fraud. — K. purto

Boundaries.

chased a farm, upon which wts a bond in favour of the wife of
this bond had
D., to whom D. was married in community
been pledged by D. to a bank. K. arranged with one B. that
B. should pay I>. the amount of the bond, and thereafter take
:

over the bond.
passing of this

money to D., and
D. fraudulently procured the

B. paid portion of the

arranged to pay the remainder.

new bond

in his

own name

;

the bank released

203

— ——

—

——
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the old bond and took the

new one

in its stead, being ignorant

of the fraud.
D. became insolvent. K. brought this action
against D.'s trustees and the bank to have the bond set aside as
void.
Held, that he was entitled to succeed, but that the judg-

ment should be suspended until he should have passed a bond in
favour of B. for the money advanced by B., and to the bank
for

such amount,

bond.
1.

if

any, as B. had not paid
and Others

oflf

the original

Kitshoff \s. Daly^s Trustee

—Duty

..

..

—

213

Fence in Excavation.
Damage. Liability. By the bye-laws of the Municipality of
Port Elizabeth all persons digging any excavation near a public
highway were bound to fence in the same. P. owned a piece of
land bordered on three sides by public roads, and having a

MuNiciPALlTT.

Bye-laws.

—

to

—

much used by the public running across it. He excavated a deep hole on this land in close proximity to the footpath,
and only fenced the excavation on one side towards a public
road.
W. and B. walking along the footpath fell into the hole
footpath

Held, that P. was liable in damages
Wright vs. Paterson. Bristow vs. Paterson
Ord. 5 of 1852, § 2.
Sale of Immovable Property.
Act 14: of 1859. Powers of Commissioners.— Vltia, vires. In
an action brought to recover from the defendants, a municipality,

and sustained
(Bell,

2.

injuries

:

J., diss.).

—

29

—

the price of certain land purchased at public auotioa

by the

commissioners Held, that plaintiff must fail, since the defendants were prohibited from effecting such purchase. Dixie^s
:

Trustees ys. Oreen Point Municipality
3.

4.

..

— Commonage. — Solders

..

..

..

63

—

of Erven. By the
Municipal Regulations of the Paarl, only resident occupiers of
erven in the village have a right to depasture cattle on the comRegulations.

monage. EnsUii vs. Theron
..
..
..
..
..
Act 1, 1861, §§ 33, 40. Cape Town Municipality. Powers
and Duties of Commissioners and Wardmasters. Municipal
Begulations. Under Act 1 of 1861, § 33, the Commissioners of
the Cape Town Municipality are empowered and authorised
to appoint, in pursuance of auy regulation to that effect, certain

—

—

85

—

during pleasure, and under § 40 a joint meeting of
Commissioners and Wardmasters must be held in each year,
after an estimate of the probable revenue and expenditure
has been framed, which meeting has power to alter the estimate
officers

of probable revenue

and expenditure.

by the "Wardmasters claiming that the

Iq an action brought
said joint meeting

had

power to disallow the salaries of officers deemed to be no longer
necessary
Held (by a majority, Watbkmeyee, J., diss.), that
the meeting had no such power, and that the sole power of
dealing with the officers of the Municipality was in the Commissioners.
Ill re Cape Tovjn Municipality, TVardmasters vs.
:

Commissioners

..

Mdtual Will.— See
Native Fokeignek.

..

Will.

— See Pass.

..

..

..

..

..

74

—

—
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— Footpath overhand. — Obstruction. — Liability for
— Excavation. — Municipal Bye-law. — Where a

PAGE

Negligence.
Damages.

person owning a piece of land near a public road, and having a
footpath across it, which he allows the public to use at their
pleasure until such path comes to be considered a highway,
places an obstruction in close proximity to the path to the

imminent danger of those using the path, he is liable for any
damages which- may ensue by reason of- such obstruction.
Wright -Vi. Paterson. JBristow vs. Paterson
..
..
..
2.
1.
2.

29

See Contract (4).
Notice. See Dutch Eeformed Church (2).
0/ Meeting. See Company (2).

—

—

— See Provisional Sentence
— See Insurance.

3.

Of Dishonour.

4.

Of other Insurances.

Obsteuction.

—See Negligence

Ordinance 40 or 1828,

§§

(1).

(3).

Municipality

(1).

2-5.— See Eeview.

105 OF 1833, § 1.— See Will (6).
6 OF 1843, § 31.— See Insolvency (2).
§ 46.— See Will (4).

— See Insolvency
101.— See Insolvency
—See Insolveacy

§ 56.

(4).

§§ 100,

§ 4.

7 OF

(8).

(11).

1843.— See Dutch Eeformed Church

(1).

18 OF 1844.— See Transfer Duty.
16 OF 1847.— See Pounds.
5. OP 1852.
See. Municipality (2).
6 OF 1853, §§ 20, 50.— See Smuggling.

—

— See Animal.
Paktnbbship. — In Liquidation. — See Award
See Insolvency
Mandatory. —Acquiescence. —Defendant allowed

OsTBiCH.
1.
2.
3.

Domesticated.

(1).

(3).

on a business at

name

;

Gr.

a,

town where

Gr.

Gr.

to carry

resided, in his (defendant's)

received some share in the profits, and on more than

one occasion defendant stood security

for purchases of goods
Subsequently without defendant's knowledge or authority, Gr. purchased certain goods on
credit from the plaintiffs, who gave credit upon the faith of Gr.'s
representation that the business was defendant's. Defendant,
when he became aware of the transaction, protested to G., but
suffered the goods to remain with and be mixed up with the
Held, that defenstock admittedly belonging to the business

made by

G. for this business.

:

dant was

liable for the price of these goods to plaintiOfs

;

for that,

was no partnership proved between Gr. and defendant, G. .was th& mandatory of defendant under the circumstances, and it was too late for defendant to dispute his
Smith & Co. vs. Oertel
..
..
..
..
authority.
Native Foreigners.
Fingoes. Two
Act 23 of 1857.
Pass.
Fingoes were sentenced by the Eesident Magistrate of Tort
even

—

if

there

—

—

—

16

—
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Beaufort to undergo three months' hard labour for being in
Blinkwater without a pass, or with an improper pass, but there

was nothing to show that they were "Kafirs or native
Held, that the conviction
foreigners," and not British subjects
..
must be quashed. Magistrate's Court Case Reviewed,
:

—
—

—

—

Passenoer. By Steamship. Loss of Passage. See Contract (3).
Evidence.
Importer.
Invention.
Patent.
Infringement of.
..
..
••
..
..
..
Kemp Ys. Uppleby ..
Patent Slip. See Damages (1).
Payment to TRnsTBE. See Provisional Sentence (1).
See Smuggling.
1. Penalty.
2.
Under Insolvent Ordinance for Trustee retaining Monies

—

—
—

in

—

130

—

°6

—

hand belonging

to Estate.

—

— See Insolvency

(8).

Petitioning Ckemtok. See Insolvency (11).
Personal Earnings. See Insolvency (9).

—

Plan.— See

Boundaries.

—

Postmaster. See Hypothec (4).
Pounds. Ord. 16 of 1847, §§ 5, 32. Action to \recover back money
paid in order to obtain release of cattle to be impounded.
Several head of cattle belonging to 0. having strayed into W.'s

—

—

them in his kraal, intending to send
them to the pound. C, before they were sent, tendered and paid

vineyard, the latter placed

Is. 6d. per head, and the cattle were released.
He sued afterwards in the Magistrate's Court for a refund of Is. 2d. per head,
and obtained a judgment for that amount Held, on appeal,
that he could not so recover, and the judgment must be reversed.
White vs. Cloete ..
.,
..
.,
..
..
..
:

Power of Attorney.

—

Powers of Commissioners. See Municipality
Powers of Directors. See Company (2).
Practice.— See Award (I).
PrvEdium Rusticum.— See Lease (2).
Prepebenoe.— See Insolvency (5).

—

See Will

15

— See Mortgage Bond.
(4).

(1), (6).

Presbytery.— See Dutch Befcrmed Church.
Principal.

— See Agent.

—

Privity of Contract. See Contract (4).
1. PuoMissoRY Note.
See Suretyship (3).

—

2.
3.
4.

See Provisional Sentence (4),
See Insolvency (5).

(6).

—

—

Endorsement Struck Out. Legal Bolder. Where plaintiff
had endorsed a promissory note due to him by defendant, to the
manager of a bank for collection, and thereafter the endorsement
was struck out and the note handed back to plaintiff who sued
upon it Beld, that he was entitled so to sue. Sherman vs.
:

•S««^
_

5.

Alteration.

made

—Fraud.— Where

166
a promissory note

was

orio-in-

for £100, and subsequently was fraudulently altered
bond fide holder for value without notice, held, entitled
to recover from an innocent party liable thereon the amount

ally

to £200, a

—

,:

.
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which the note was originally made, although the party to
the note who made the fraudulent alteration became insolvent
and the holder filed no claim upon his estate out of which a
considerable dividend was paid.
BlacMmrn's Trustees vs.
Landsberg <& Son ..
..
..
..
..
..
..
Pboop op Debt. See Insolvency (1), (3) and Stamp.
Property in Animals.— Sjb Animal.
for

180

—

Protest.
1.

—

See Provisional Sentence (3).
Provisional Sentence.
Bond.
Surety.
Insolvency.
Payment to Trustee. L&ohes. B. was surety for De V. on a
mortgage bond passed in favour of F. , and on De V.'s insolvency
paid the amount of the bond to De V.'s trustee. The trustee
became insolvent, and P. sued B. for provisional sentence on the
bond. P. had been allowed the full claim in the liquidation
account, but on account of the trustee's insolvency could not

—

—

recover

Faure
2.

—

—

must be

Seld, that provisional sentence

:

MS.

Bosman

Ansignment.

.

— Consent

—

—

..

..

of

..

..

granted.

having

Greditors.—P.

..

..

9

already

assigned his estate was sued by the plaintiffs on a promissory note.
All his creditors, with the exception of the plaintiffs, had consented to the assignment, but plaintiffs on being asked to consent
said they did not feel justified in doing so, but
fere in the

assent

by them

would not

inter-

Held, that this did not amount to a virtual
to the assignment, and provisional sentence was

matter

:

granted, leaving defendant to go on with the principal case.

Juta, Thooft

&

Olynn

Go. vs.

(1 Eoscoe, 102) distinguished.

Letterstedt's Executors vs. Pilkington
3.

Promissory
missory note

Note.

fell

—

Protest.

..

..

—Bishonour. —Where

..

..

a

11

pro-

due on April 30th, and the notice of dishonour

did not appear to have been posted to the defendant, an endorser, until

May

9th, in consequence whereof

he took no steps

against the maker, and alleged that he was prejudiced thereby.

The Court
4.

refused provisional sentence.

Promissory Note.

Dry ys. Erasmus

..

— Woman. — Surety. —Provisional sentence

61

granted against a woman who had signed a note " as surety
and co-principal debtor," the makers being insolvent the
defendant being in default, execution was stayed for a month, so
:

as to enable her to raise the question of her liability,
vised.
5.

ColUsmi, Sons

—

&

Co. YS. Qildenhuys

—

..

if
..

so ad..

Bond. Confirmation of Account. A bond was passed by
K. and S. over certain property registered in their names, in
Defendant ceded it to B., and became
favour of defendant.
K. and S.
surety and co-principal debtor for the amount.
became insolvent. P. was elected trustee, and sold the mortgaged
The
property over which he himself held a second bond.
amount realized by the sale was insufficient to cover bath bonds,
and P. ranked his own bond in preference to the other, and the
account was confirmed by the Court. B. became insolvent, and
his trustees sued defendant for the balance due upon the bond
Held, that provisional sentence must be granted, plaintiffs giving
2 E
Vol. V.

62

—
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Blackburn's Trustees

cession of action to defendant against P.

6.

7.

vs. CaldecoU
Pkovisional Sektekce.— PromJssor-2/ Note.— Co-debtor.— 'Pronote against the
visional sentence granted upon a promissory
maker and one Gr. who had signed as " suiety and co-debtor."
" and co-debtors " are liable singuH
Sureties who sign as such

insoUdum. Oildenhuys vs. Swart and others
Family Arrangement. Suit by Executor. Where the
executor in the estate of defendant's mother claimed provisional
sentence upon a promissory note found in the estate, which the
defendant alleged he had satisfied by contributing on behalf of
his mother to the support of his imbecile brother, and there

^^

165

—

—

were conflicting affidavits as to the nature of the transaction.
The Court (Bell, J. diss.) refused provisional sentence.
..
..
ys. Sanhury
Company Suing. See Company

Eldridge

—
Pkovkional. Trustee. — See Insolvency

8.

..

..

323

(10).

Proximate Cause of Injury.— See Damages
Quantities.

..

(1).

(1).

— See Architect.

Reasonable Time.

—For

Embarkation of Passenger.

— See

Con-

tract (3).

—

Eeceivbr. See Award (1).
Eeconvention, Claim in. Costs. See Contract (1).
Recusation of Judges. On the ground of their having already
given advice to the Governor bearing upm the issues of the
Competency of Judges to
Exceptio Judicis Suspecti.
suit.
Exception of comdecide upon an exception of recusation.
petency of Judges to sit overruled (Musgbave, J., diss.).

—
—

—

—

—

Letterstedt

—

Morgan and

-va.

others

—

..

..

..

..

373

Regulation. See Municipality (1), (3), (4).
Rehabilitation. See Insolvency (9).
Release of Trustees. See Ante-nuptial Contract.
Reopening of Account. See Account.
Res Judicata. Will. Insolvent Estate. Confirmation of AcWhere a proof of debt had been made upon an insolvent
count.
estate and had been admitted as correct by the trustees, in so far

—

—

—

—
—
—

—

appeared upon the

first account filed by the trustees, and
had been confirmed by the Court, but nothing was
awarded therein in respect of the said proof and the final account
had not been filed Beld, that an exception rei judicatce could
not be pleaded to an action by the trustees to have the proof of
Brink's Trustee vs. Van Beenen and others ..
debt expunged.
Retention or Monies by 1'rustee. See Insolvency (8).
Circuit Court.
Review. Sentence.
Charter of Justice, § 3l'.
Ord. 40 of 1828, §§ 2-5. Point Beserved for Consideration of
'J'he Supreme Court has no power to review the
the Governor.
proceedings of a Circuit Court where sentence has been passed

as

it

this account

:

—

—

—

—
—

and no point reserved for

its

consideration.

151
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Supreme Court may grant leave to the
prisoner to present a petition, and on its appearing that (here
has been some material irregularity at the trial, will advise the
Executive Government to remit or modify the sentence. Bey.
In

YB.

sucli a case the

Mans

..

..

..

..

..

..

—Alteration — See Insurance.
Rules and Regulations. — See Missionary
Sale. — See Municipality
See Boundaries.
—Damages.—L.
Land.— Warranty of

Risk.

..

..

285

of.

Institution.

1.

(2).

2.

3.

Title.

ferred a piece of

ground

to H.,

who sold and

sold

and trans-

transferred

it

to S.

Portion of the land so sold and transferred did not belong to L.,

and the transfer was made

S. proceeded to build upon
was warned by the neighbouring
proprietor that he was trespassing by building upon his ground.
H. encouraged S. to proceed with the building, and S. did so no
notice of the protest of the neighbouring proprietor was given to
L. This neighbour sued S. for damages H. and L. were made
co-defendants by order of the Court. The plaintiff was awarded
nominal damages, and S. and H. were ordered to pay his costs
in equal shares.
S. now sued H. to recover the costs he had
been put to in the action, and for damages by reason of the loss
of the land L. was made co-defendant by order of Court.
Held, that H. was liable to S. for the damage he had sustained
by the loss of the land that H. and L. were jointly liable for
the costs incurred by S. in defending the former suit, and for the

in error.

this portion of the land, but

;

;

:

;

costs of S. in this suit.

Sclieihe ys.

Heroldt and

Louw

..

— See Mahommedan.
Sequestration. — See Insolvency.
Sekvitude. — Water Eights. — Diversion. — Computation of
mother a certain portion of
purchased from
Time. —
Secession.

.1 .

his

Plaintiff

the farm "

Louw

upon which she resided one of the
terms of the contract being that during two days on each week,
Tuesdays and Fridays, that piece of land should be allowed all
the water which came from Spring N. and ran over the place
Louw Vliet; plaittiff was not allowed to alienate this right,
but was to use this water upon this portion of Louw "Vliet.
Theieafter the plaintiH's mother married L., and with plaintiff's
knowledge L. diverted a certain portion of the water coming
Irom Spring N., and which would otherwise have flowed down
to plaintiff, and used the water for the purposes of a brewery
which he set up upon Louw Vliet. He used the water in this
manner for more than thirty-three yeais, but from time to time,
on Tuesdays and Fridays, plaintiff diverted all the water in the
stream down to his own land and suffered none to go to the
Vliet "

;

brewery. L. also obtained a certain quantity of water from
another stream P., and, brought it in the same watercourse as the
water from N. over the farm and used it for the brewery. On

the death of L. his executors claimed the right to continue the
2 B 2

247

:

—

:
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diversion as pre-vioiisly, and asserted that plaintiif

Lad only the

Plaintiff
right to use the water from N.from 6 a.m. to 6 p.m.
brought an action for declaration of rights. Held, that the
defendants must he interdicted during the 24 hours of Tuesday
and Friday from diverting any of the water in the watercourse
which came from Spring N. Dreyer vs. Letterstedfs Executors
2.

88

—Diagram.— Watering of Cattle.— A condition the
an adjoining
grant of defendants' farm stated that the
—should be allowed to go across defendfarm — the
in

Servitude.

cattle of

plaintiff's

farm by a thoroughfare to a drift P. This thoroughfare was
marked on the diagram of defendants' farm, but it did not lead
to P., but to another spot upon the river, which crossed defendants' farm.
This spot was not so suitable, and cattle had for
ants'

many

years been accustomed to go along a portion of the road
off to P. In an action

marked on the diagram and then branch
to define the servitude

was not binding, and

:

Held, that the mistake in the diagram

plaintiff

was entitled to send his

cattle to

the drift P.:

That

was unenclosed it should be 150
being proved that four hundred cattle could be

as long as the track

yards wide

;

it

pastured upon plaintiff's farm

That the

cattle should

be allowed to rest

for three

hours at

the drift after watering
That any cattle pastured upon plaintiffs farm, whether belonging to
3.

him

or not, should be allowed to drink at the drift.

Lauhscher vs. Sive and Others
See Water Rights. (2).

..

..

..

..

,.
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—

Settlement. See Ante-nuptial Contract.
See Damages. (1).
Slip, Patent.

—

Smuggling.— Ori. 6 of 1853,

§§ 20,

50.— Penalty.—In estimating

the penalty of treble the value of the articles imposed by Ord. 6
of 1853 for evading the customs,

by smuggling, the value

taken must be that at the port where the smuggling took place,
including the customs duty.

Where the master of a ship was sued for a penalty of £100
under § 21, of Ord. 6 of 1853, for giving a false manifest, and also
under § 50 for treble the value of the articles smuggled ashore,
and it was proved that he had omitted from the manifest a
large quantity of gin, some of which was found to have been
smuggled ashore with his knowledge or connivance, and some
of which was found in the hold of the ship, he asserting that
this latter was consigned to himself:
Held, that he must be
held liable for the penalty under both sections. Pinney vs.
8orey, Sen. ; Pinney vs. Sorey, Jun. ; Pinney vs. Van Zanten

260

Stamp.—^ci

3 of 1864.— Proo/ of Debt.—Afp.damts.—A.&As.\its
used in support of a proof of debt in an insolvent estate must

be stamped according to the tariff provided for affidavits by
Act 3 of 1864. 1ti le Be Villiers
Standing Crops. See Insolvency (11).
See Lease (1).

—
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—
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— See Leaae
Successors in Title. — Ses Award
Summons, Amendment of. — See Company
Surety. — See Provisional Sentence
See Woman.
Suretyship. —Atictioneer. — Advertisement. — Promissory Note. —
Sub-lease.

PAGE

(2).

(3).

(1).

1.

(1).

2.

3.

—

M. having started business as an auctioneer,
and D., the defendants, advertised in the Government
Gazette that they " acknowledged themselves as sureties for all
sales that might be held " by M.
H., upon the strength of
this advertisement, and his knowledge of 0. and D.'s means,
instructed M. to sell certain farm produce for him, and in part
settlement of the purchase-price M. gave H. a promissory note.
H. endorsed this note to the plaintiff, who discounted it and
handed the proceeds to H. Subsequently, M. surrendered his
estate.
The plaintiff as last endorser had to refund the money
to the bank where the note was discounted
Held, that he was
entitled to recover the amount so paid from the defendants.
[Bell, Acting O.J., dubitante,'\ De VilUers vs. Gonradie and
Cession of Bights.

C.

'

:

Be

Vos

Oomposition.

4.

—-Tender.—H^h^

68
defendant became surety to

the plaintiffs for goods to be by them supplied to one B. to an
amount not exceeding £50. E. received goods to the amount
of
to

£65
£40

and this debt, by payment on account, she reduced
Then, wishing to give up business and leave the

7s.,

7s.

Colony, she disposed of her stock to a third party for a £60
bill she placed in the hands of one of her credipro rata distribution, amongst all, at its maturity.
rata distribution of about 7s. 8d. in the pound was

This

bill.

tors for a

A

pi'o

made to plaintiffs among the rest. Thereafter
made a demand upon the defendant as surety for

accordingly

the

plaintiffs

the

full

£40

Defendant, in reply, tendered £30

7s. balance.

7s.,

being the remaining 12s. Ad. in the pound on the £50, but did
not make a formal tender in his plea. The Court, holding that
as surety the defendant was in principle a creditor for the amount
of his suretyship,

and therefore

entitled to share in the 7s. 8d.

composition on the £50, held the tender was good ; and gave

judgment

for

£30

7s.

;

Wills MS. Johnson

plaintiffs
..

..

to

pay

costs.

..

..

Alford and
..

..

—
—

Suspension of Minister. See Dutch Reformed Church (1).
Synodical Commission. See Dutch Reformed Church (1).

—

Tacit Hypothec. See Will (1) and Hypothec.
Tender. See Suretyship (4).
Theft. See Indictment.

—
—

Title,

Warranty

of.

— See Sale

(1).

Transfer Duty.—^c< 15 o/1855, Sch. 1, CI. C.—Ord. 18 of 1844.
—Exemption of Heirs.—Act 7 o/1864,§5.—Actl5of 1855allows
exemption from duty in favour of descendants taking immovable
property " ex testamento," to the extent of the share in the de-

147

422
PAOI

which such descendants would have taken ab
The property in an estate consisted of seven conintestato.
tiguous farms held under separate title deeds, and there were five
heirs. The executors, to give effect to a wish expressed by the
testator during his lifetime, divided these seven farms into five
equal shares, and then claimed for the heirs transfer underthe Act,
ceased's estate,

without payment of duty -.—Held, that these being the equivalent ab intestato portions, transfer should be given as prayed.

Esterhuizen's Executors Dative vs. Registrar of Deeds

..

..

124

— See Ante-nuptial Contract.
See Insolvency.
TuTEix, Dative. — Minor. — Marriage in Community. — Transfer.—
1.

Teustee.

2.

The husband of applicant, to whom she was married in
community, had deserted her and had not been heard of for
three years she had since then supported herself and minor
son by her own exertions, and had purchased a house, having
paid a portion of the price out of her earnings. She now
;

applied to have this property registered in the

name

of the

minor, and for her appointment as tutrix-dative with leave to
pass a bond upon the property for tie unpaid portion of the
purchase-price.
The Court granted the application. In re

Henry

..

..

..

..

..

..

..

..

—

UltkI

Viees. See Municipality (2).
See Company (2).
Undue Pkefekence. See Agent (1).
Usufeuct.— See Will (2).
1.

2.

—

Vested Right.

Waeuakty

—See

"\^'ill

of Title.

(3).

— S Sile
—See Servitude
e

(3).

Wateeing of Cattle.

(2).

Watee DiSTEiBUTioN.^See Award (3).
1. Watee Eights. — See Servitude (1).
Mill-oioner.

2.

of

Grant.

—Begulaiions

of the Oovernor.

— Servitude.—Prescription. — Lower

Plaintiff S.

owned a

water-mill, which

— Construction
Proprietors.

—

had been granted by the

Grovemor and Council to his predecessor in

title.

Prior to this

grant the mill had been in existence, and had been worked.

Under the grant the water iiowing past the mill was not to be
used for any other purpose and was to be allowed to flow in its
usual course. Defendant owned the land above the mill the
;

upon his ground, the grant of which
was prior to the grant of the mill. S.'s predecessor in title had
sued defendant for diversion of the water, which was one of the
sources of the supply of the mill, and had obtained judgment
declaring that the mill was entitled to a certain quantity of water
from that spring the benefit of this judgment had been coded
to S. S. now sued defendant for damages in respect of the diminution of his water-supply, both from this springand from streams
water used

for the mill rose

;

SOS

423
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L. and V., the ither sources of his supply, and for a declaration
of rights, defendaot having entered into an an-angement with

the municipal commissioners (joined as co-defendants) as to the
use of this water.

Prior to the grant of the mill, water regula-

had from time to time'been passed by the Governor aud
Council, whereby the water in question was appropriated amongst
the proprietors along the whole of the course of the stream, and
tions

in the grant to B., defendant's predecessor in
his property it

was

title,

of portion of

stipulated that all the rights previously im-

posed for the public welfare should remain io force. By these
regulaiions B. was restricted in his use of the water, including
that of streams L. and V., to certain hours of the day.
Thereafter,

and prior to the|grant of the mill, B. presented a memorial
Governor and Council praying that the existing regula-

to the

tions should be relaxed, and, in return for their alteration in

certain particulars, he agreed to allow the water to flow

on certain days except when he required

was

it for

his

own

dowa

A

use.

by the Governor and Council
granting his request and agreeing to the terms proposed. Defendants now contended that the effect of this resolution was to
repeal all former regulations.
The Coubt held that S. was entitled to damages for diversion of the water, and to an order that
defendant should allow the water of streams L. and V. to flow
down according to the regulations as modified by the offer of B.
in his petition accepted by the Governor and Council.
Semhle, the owner of land upon which water rises and flows
resolution

down

thereafter passed

in a defined stream cannot claim the right to deal with

that water as he pleases.

..

..

— Minws. — Tacit

—

ference in Insolvency.

—A. and

Van Breda and

Silberbauer vs.

Cape Town Municipality
Will. Fideicomraissum.
B.

— Act

will

the
..

— Pre-

— Pro-tutors.

whereby they bequeathed

slaves, the certain slaves not to

after C.'s death, but to devolve
failing, to their (testators)

..

Hypothec.

5 o/'1861, § Z, part 8.

made a mutual

C, theironly child, certain

..

to

be sold

upon her descendants, and these

then living father and mother, and

in

case of their predecease, to their next collateral relations, the

survivor to remain in possession of the slaves during

life,

with-

our power of alienation, and should the surviv.ir re-marry, the

The survivor and C. were instituted
and universal heirs of all the testators' goods, the survivor to
be bound to educate and maintain C. till her marriage, or other
approved condition, when the estate was to be inventoried, and
the legitimate portion paid to C. for paternal and maternal inheritance.
In case the survivor re-married, the whole estate
was to be sold by public auction, and the half paid to C. or her
guardian for her, and it was burdened with fideicommissum,
slaves to go to C. at once.
sole

similar to that of the bequest of the slaves

:

in case the survivor

did not re-marry, half of the inheritance devolving on C. was bur-

dened viithfideicorrtmissum.
that on the death of the

By a

first

codicil, the testators directed

dying the whole estate should

231

—

424
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be appraised and a third part secured by the survivor to C, the
bequest of the slaves remaining as before. By a subsequent
codicil they annulled the provisions as to appraisement and
security for the third part, and directed that the. survivor should
before re-marriage cause the whole estate to be appraised,

and

should retain half of the estate, including the bequeathed property on behalf of C, during the survivor's life, and should

pay out to C, on majority, the legitimate portion in diminution
of what should be awarded to C. upon the whole the survivor
was appointed executor and administrator of the joint estate
and guardian of 0. B. died ; A. took out letters of administra;

tion as executor, and paid to C. her legitimate portion.
At the
date of B.'s death C. was a major shortly after she married
and had children; her husband died, she married again and
;

had children.

A. re-married and subsequently became in-

solvent.

Held, that upon A.'s re-marriage be forfeited all right to
any portion of the estate of B., and that C. had a concurrent
claim upon the insolvent estate for the balance of the half of
still unpaid
Beenen
..
..
..
Will. Usufruct of Survivor.

the joint estate

2.

—

—

to her.
..

Briny's Trustees vs.
..

..

..

Van
..

—Liquidation Account.—Exevutors

151

Dative. Plaintiff was married to A., a widow. They made a
mutual will bequeathing a farm as a pre-legacy to the survivor, and providing that after the death of the survivor, the
farm should be sold by public auction, and they appointed their
children heirs. A. died, and plaintiff as executor testamentary
liquidated the joint estate and filed a liquidation account in
which he excluded the farm entirely. Plaintiff married B.,
and upon her death he attempted to set up a will purporting
to be made by her, but the Court 'pronounced it invalid.
Defendants obtained the appointment of executors dative to her
estate, but assumed control of the joint estate, and by false
representations induced plaintiff to frame a second account in
the joint estate of himself and A., in which the farm was
brought up at a valuation, and the portions due to the children
calculated upon that basis

and lurtber to admit this farm,
reckoned at a higher valuation than the preceding, into the
estate of himself

and B.

;

Upon

the plaintiff bringing an action

and certain payments to
for, but, owing
to plaintift's conduct, ordered each party to pay their own costs.
Van Biljon Ys. Botha and Becleer
..
..
..
..
to set aside the liquidation account,

defendants,

The Codrt

granted the relief prayed

—Pideicommissuin. Bequest " after death of
survivor." — Vested Right. — Where a mutual will bequeathed
Mutual.

3.
the

the

a farm to the testators' children " after the death of the survivor,"
and the survivor was appointed sole universal heir of the
first

dying, on condition that he or she should bring up the
their majority, marriage, or other

children properly until

approved condition, at which date their paternal or maternal

175

—

425
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inheritance as the case might be, should be paid out to them,

the survivor to remain in full possession of the whole estate, in
order the better to educate the minors
Held, (1) that upon
the death of the survivor each child acquired a vested right in
:

a share of the farm

;

(2) that the survivor could

will impose a fldeicommissum

upon any

and Weise vs. Burger
..
..
Will. Mutual. Fideicommissum.

—

—

—

not by a new-

child's share.

..

..

.,

— Insolvency. — Ord.

Weise
..

253

6 of

A testator by his will instituted Z. one of his
burdening the inheritance bequeathed to him with 3,fideicomTOJssMW, under this condition, that Z. andhiswife should enjoy
during their life the interest thereof, for their maintenance and
1843, § 46.
heirs,

support and that of their children, and after the death of Z. and
his wife, the inheritance should devolve free

upon the children

;

but in case

Z.'s

and unencumbered

wife should enter into a

second marriage, she should be entirely deprived of the interest,

and the burdened inheritance immediately paid out to the
children by a subsequent clause he directed that this inheritance and the rents or interests arising therefrom, should in no
;

respect be liable to arrest or executable for the debts of thefldei-

commissa/ry heirs, but on the contrary should exclusively servo
and be applied to their maintenance and support and that of
their children, this disposition being

made

in order to promote

the interests and welfare of testators' descendants.
testator's death, Z.

became insolvent •.—Held, that

After the

his interest in

the inheritance vested in his trustee for the benefit of his insolvent estate.

ZeederTierg v&. S.

—

A. Association

—

..

..

266

Mutual. Codicil written hy one of Testators. A. and B.
made a mutual will under which, among other provisions, it was
declared that upon ,re-marriage of the survivor half the estate
should go to C, their only child. By a codicil this was altered
to one-third of the free proceeds, which was to be secured to the
executor's satisfaction, and the whole estate was to be valued ;
by a subsequent codicil in A.'s handwriting the half was
restored as before, but with the coadition that having paid 0.
her legitimate portion, the survivor should be entitled to retain
the one half of the estate during his

life,

the provisions as to

appraisement and the finding of security being annulled. A.
was the survivor, and at the date of B.'s death 0. was a major.
She subsequently was twice married, and for more than twentyfive years A. remained in possession of the estate, having paid
C. her legitimate portion.

A. became insolvent, and C. proved

in the estate for the balance of the half of the joint estate after
deduction of the legitimate portion. C. now brought an action

against A.'s trustee to have

it

declared that the latter codicil

and to be allowed to amend her proof of debt
accordingly, by claiming the interest on her inheritance while
in A.'s hand The Court gave judgment for the defendant.
..
..
..
..
Van Reenen\s. Brinh's Trustee ..
Fideicommissum. Tacit Hypothec of Fideicommissary on

was

void,

:

—

281
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By

a codicil he altered the conditions
under which the property devolved upon plaintiff. By a suh-

totally disinherited.

sequent codicil he made further alterations in the conditions.
After W.'s death, plaintiff brought an action against hisexeoutors
for a declaration that W.'s property should be distributed in
terms of the will and the first codicil. This action was brought
upon the ground that the second codicil was insufficiently
attested.
The Court gave judgment in favour of the executors,
and declared the second codicil valid. In an action by the plaintiff against the executors for claiming his inheritance under the
will and codicils
Held (reversing the decision of the Eastern
:

had not by

Districts' Court) that the plaintiff

incurred

«.

the

his former suit

penalty of disherison prescribed by the

will.

Wright -vs. Wright's Executors ..
..
..
..
..
Will. Construction of. H., by her will, directed that the proceeds of a certain bond passed in her favour for certain monies
advanced by her to W. who was married to E. one of her
daughters, should only be capable of being collected after the
death of E. and W., and in that case should go for the benefit
of her other two daughters, and in case of predecease, their lawful descendants by representation
and she appointed her three
daughters her heirs. After testatrix' death E. died, and there-

—
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—

;

after

W.

surrendered the estate.

H.'s executors

One

dividend upon the bond in W.'s estate.
daughters,

ment

who had minor

children, sued the executors for pay-

of the half-share of this dividend.

W.'s lifetime

slie

—

"as surety and

M,

if

month,

..

..

— Provisional

Provisional sentence granted against a

insolvent.

Eeld, that during

could not claim the payment of the money.

De Wet vf. Hurter's Executors ..
Woman. — Surety. Promissory Note.
note

received a

of the surviving

..

Sentence.

..

—

woman who had signed

356

a

makers being
execution was stayed for

co-principal debtor," the

Defendant being

in default,

so as to enable her to raise the question of her liability,

so advised.

Collison,

Sons

&

Co. ys. Oildenhuys

..

..

C2

