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CASES
DECIDED

IN

THE SUPEEME COUET.
In

Commission.

re

—Insolvency. —Criminal
§ 62.

An

Joseph.
Charge.

— Ord.

6,

1843,

Evidence.

sworn and to give evidence in
proceedings before a Commission under Ord. 6, 1843,

insolvent cannot refuse to be

§ 62,

on

the

ground

that he is about to be tried for fraudu-

lent insolvency.

H. Joseph, an insolvent, when brought before a Commissioner of the Court for examination in accordance with
§ 62 of Ord. 6, 1843, refused to be sworn or to answer any
question relative to his estate, in consequence of his being
about to be

tried for fraudulent insolvency.

The indictment and notice of trial for the Sessions of
Jan. 15, had been served upon him.
Application was made with a view to obtaining the decision of the Court as to whether the insolvent was bound to
be sworn and answer questions.
The interference of the
Denyssen, for the insolvent
is not necessary, as due provision is made in the
Insolvent Ordinance for the case of insolvents refusing to
be sworn. The insolvent is fully justified, on the eve of his
trial, in not submitting to an examination got up for the
purpose of getting out evidence against himseK. It has
:

Court

Vol. IV.

B

ja^^lb
In

re

Joseph.

1S61.

jan^o.
In

re

Joseph.

been recently decided that whatever he says can be put
^^^^ ^^^ ^^^^ .^ Court as evidence against him.*
[Watermeyee, J. :— That was in a civil suit.]
Porter, A.G., amicus curice, stated that though the prisoner had got the indictment, he could not possibly be tried
at the next sessions.
The insolvent has no
Brand, C.J., for the creditors
right to refuse to answer questions with reference to his
There is only one act of fraud charged in the
estate.
indictment, but there are hundreds of other things on which
information is required. The insolvent has full power to
refuse to answer any questions when he believes he will
criminate himseK. Even if by mishap he did answer such
a question, the law, which says that no confession made by a
prisoner on oath shall be admissible as evidence against him,
:

fully protects him.

The

Watekmeyer, J J.) was
must submit to be sworn and

CotrKT (Bell, Clobte, and

of opinion that the insolvent

examined.

—

Wateemeyer, J., said
If the case had to come on
on the 15th the defendant should not be examined, not
because he was not bound to make a full disclosure as to
the condition of his estate, but because he ought not to be
distressed with an examination of this nature immediately
:

before his

trial.

But on general principles, he is not entitled to withhold
any information that may be required by his creditors for
the purpose of getting an insight into his affairs. The rule
The
is very correctly laid down in Taylor on Evidence.'^
defendant cannot refuse to answer any question, even though

may lead to the detection of criminal transactions but
evidence so obtained cannot be made use of in a criminal

it

;

prosecution.
* See

Nyhofs

t See

§

Trustees vs. Lesar (3 Searle, p. 192.)

822, 1312, pp. 744, 1178, 3rd ed.

—

Slabber

vs.

Bell.

Interdict.—Proc. Aug. 6, 1813.— OrcZ. 8, 1843,
Right of Railway Company
1857, § 11.
rials for Station

A

§

8.—Act

to take

20,

Mate-

from quit-rent Farm.

Railway Station is not such a necessary part of a Railroad
as to allow a Railway Company with powers similar to
the powers granted to the Road Board under Ord. 8, of
1843, to enter on the lands of any person holding on
quit-rent title, and quarry stone for the purpose of building
such a station.

Motion for an

interdict.

Applicant was W. F. Slabber, who sought to restrain
C. H. Bell, acting on behalf of the Capetown and WeUington
Railway Company, from entering and quarrying stone in
and upon applicant's land, an estate called " Everstedt,"

An admissituated near Salt River, in Cape Division.
sion paper was put in containing the following admissions
(1.) That the estate in question was applicant's pro:

perty.
(2.)

That

it

was granted on Nov.

21, 1826,

on perpetual

quit-rent.
(3.) That the defendant acted for and on behalf of the
railway company, conformably to Act of ParUament.
(4.) That P. J. Truter, sub-contractor for the carting of
stone, did, in Dec. 1860 and Jan. 1861, without applicant's
leave or licence, come upon her land and cart away quanti-

ties of stone.
(5.)

That the stone carted away

is

intended to be used

for the erection of a railway station at Salt River.
(6.)

That the station

is

not on land belonging to " Ever-

stedt."

That there is no stone in the neighbourhood so fit
be used for buUding piirposes as that of the estate
(7.)

to
"'

Everstedt."

Denyssen, for apphcant.
Porta, A.G., for respondent.
B 2

isei.
^^

^^^'

^
Slabber DS.Belf.

—

1861.

"

Slabber

D«. Bell.

an application for an interdict to
restrain respondent, who is to be considered the Railway
Company, from taking stone out of the lands ot applicant,
Bell,

J. :--This is

m

order to construct a building called a railway station. The
act complained of is justified by Act 20, 1857, falling back
as it does upon Ord. 8, 1843, and as the Ordinance does,

In the first
upon the Proclamation of Aug. 6, 1813.
place I must take leave to doubt whether the Parliament of
this Colony would have passed § 11 of Act 20, 1857, if the
landowners of the Colony had been represented at its passing.
It is quite foreign to the legislation of the Mother

Country to take property from individuals for the benefit of
company without giving compensation. However, this company has obtained certain rights under that
a private

11th section, and those rights we are to determine.
The words of the section are " AU the powers and authorities which are by Ord. 8, 184.3, bestowed upon the Central
Board of Commissioners of Public Roads, in regard to
taking or requiring lands and materials necessary for the
making or repairing of any such main road as is in the said
:

Ordinance mentioned, are hereby bestowed upon whatever
Company shall have contracted as aforesaid for the making
of the railway aforesaid, precisely as if the same were,
mutatis rmitandis, herein again set forth."
I do not think it
necessary to refer to § 8 of Ord. 8, 1843, though mentioned in the argument, because it relates entirely to Crown
"
lands, except to notice that it speaks of " main roads
within the Colony, and of the " making and erection of
proper toll-houses, toll-bars, residences for convicts or for
After mention of these matters in § 8, § 9
workmen."
enacts, " that for the purpose of making any such main road,
and of providing any such toU-houses and residences as
aforesaid, and, generally, for any of the objects of this Ordinance, it shall be lawful for the said Board, and it is hereby
authorised, to take and use any land, and to dig out and
carry away any materials belonging to or being found in
and upon the land of any person or persons whatsoever,
and which land shall adjoin or lie convenient to the line of
any main road, and that the said Board shall be, and is
hereby invested for the purpose of so doing, with all and
singular the legal rights, if any, belonging to the Government of this Colony, in respect of the taking of any such
is

and the raising and carrying away any such materials
making and repairing public roads, and whether such
rights shall have been preserved to the said Government by
the proclamation of His Excellency Sir John Francis Cradock, dated August 6, 1813, permitting the conversion of
lands on loan into places on perpetual quit-rent, or shall
have been created by express stipulation or condition in
any grant of freehold property, or shall exist in any other
way or manner whatsoever." Then, going still further
back to the Proclamation referred to in this section, that
instrument says, in § 3, " Government reserves no other
right, but those on mines of precious stones, gold or silver,
as also the right of making and repairing public roads, and
raising materials for the purpose, on the premises."
Without going into the question noticed in the course of

land,
for

the argument, as to whether the road to which materials
may be taken must be one going over the premises out of
which the materials are to be taken, which is not necessary
to the disposal of the present case, I may observe that the

power reserved by the Proclamation to the Government of
taking material for the " making and repairing of pubHc
roads," is, when given to the late Road Board, amplified by
the Ord. of 1843, so as to embrace not only the " making
and repairing of roads," but the building of toll-houses,
toll-bars, and residences for convicts and workmen, and any
other purpose relating to the execution of the Ordinance.
But when we come to the terms of the Act of 1857, which
gives the powers to the Company under which they seek to
justify a right to take stone for building a station-house,
we find that the Act, while it drops the particulars enumerated in the Ord. of 1843, does not substitute for them
those more appropriate for a railway, but confines itself
to materials necessary for " making or repairing " main
roads, inasmuch as the Legislature Umited itself entirely to
this, and did not extend it to the other terms used in the
Ord. of 1843, or to similar ones appropriate for a railway. I
the duty of the Court to confine the Company
This is an Act
powers granted to them.
which, as it is for the benefit of a Company in derogation of
the rights of the subject, is strictissimi juris. It is to receive
It would have been otherwise
the strictest construction.

think

it is

strictly to the

as to the Proclamation of 1813

and the Ord.

of

1843.

—

j^^^lb

6
1861.

questions between the Government and the
because they
subject, required a hberal interpretation
But
the profits of
were both for the general public benefit.

These,

in

;

Slabber

vs. Bell.

go to the Company. No doubt the Colony
be benefited by this railway, as it will be benefited
by all private undertakings, such as the erection of cotton
mills and the hke
but that is an indirect prospective
the direct
advantage, which does not affect the question
immediate profit of this railway will be to the Company
this railway will
will

;

;

working the railway.
The statute, therefore, under which
they will take their powers must receive a strict construction, and unless under such a construction the statute

them to take materials for the construction of
station-house without paying for them, they cannot be
allowed to do so. It seems to me that the statute does not
authorise
a

justify their

doing

and

so,

that,

therefore,

applicant

is

entitled to the interdict.

—

Cloete, J.
T concur in the judgment solely on the
ground that the Railway Act confines the powers given to
the railway itself, and mentions nothing about stations.
:

The Attorney-General has

said that stations are as necessary
the railway as sleepers or ballasting materials
but
there is this difference, that the latter extend over the

to

;

whole

former are matters of choice
I am not disposed to
Cradock's Proclamation too closely

line of rail, while the

and may afterwards be changed.
read the clause of Sir

J.

have no doubt that it was meant
Government the power to carry away the matethey required, and certainly had been acted upon in

or hypercritically

;

for T

to give
rials

that way for the last fifty years. I am of opinion that the
material required for the railroad itself, and for building
culverts and bridges over which the rails are laid, may
be taken out, but not for railway stations.

Watebmeyer,

—

am

not disinclined to give a Hberal
Roads Ordinance, in as far as
applicable to the Railway.
In fact, I would be disposed,
as far as that went, to read public railroads for public
roads.
But a station, though necessary for working a railroad, is just as Mttle a portion of it as the stoker is of the
locomotive.
The stations are not part and parcel of the
J.:

I

interpretation to the Public

and by the terms of the railway Act are clearly
not included when the Company was invested with the
£ ,^
„
T,
i-n.
T
powers of the Road
Board.

railroads,

issx.

^^
Slabber

«s. Bell.

Application granted with costs.
["Applicant's Attorney, J. G.

L Respondent's

Attorney, J.

De Kobte
1
& H. Eeid & Nbphew.J

In
Attorney.

A

re

Powrie.*

—Minor. —Act.

12, 1858.

minor may be admitted as an

attorney.

This was an applicaoion under Act 12, 1858, for admission
an attorney.
Applicant had been articled
for three years, and had duly passed the examination
required by the Act, and given notice of his intention
to apply for admission to practise.
Applicant was under
of applicant as

age.

Watermeyer, for apphcant, quoted Voet, 3-3-6. Sande,
Dec. Fris. 1-3-3.
Merula, lib. 4, tit. 18, ch. 1 (p. 361).
[The Registrar stated that the late Chief Justice, Wylde,
C.J., refused to admit minors as attorneys.]

The Court (Hodges, C.J., and Watermeyee, J.) held
that there existed no reason for maintaining such a regulation, and granted the appUcation.

A similar
of /.

order was granted on the same day in the case
Villiers, also a minor.

Horak De
*

But

see

In

re Hall (Buch. 1869, p. 288).

isei.
^^'^''''i*-

In

re

Powrie.

—

Mybtjrgh

vs.

Jamison.

—Encroachments. — Obstruction View. —Damages.
—Rules
Pleading. — Exception. —
Court,

Servitude.

of

18,

of

19.

Practice.

8.

owned adjacent properties A. and B., and sold B., and a
condition was inserted in the deed of transfer of B. that
no buildings should be erected thereon so as to obstruct the
view from A. Held, that an obstruction of the view by
trees was not within the meaning of the condition.

—

Where buildings had been erected which were an encroachment,
upon plaintiff's property, and had stood for some years
without objection, the Court refused to order their removal,,
but restricted plaintiff to damages.

Summons was

Thereafter
issued in an action of trespass.
defendant sold and transferred the property, portion of
which was alleged to have been an encroachment.
When
the declaration was filed, more than two terms had elapsed
since issue of

summons.

Defendant pleaded that the

property had been transferred by

who should have been joined as

28!

frills,

Myburgh m.
Jamison,

excepted

Rule

The Court

18.

that

the

to

a

third party

and

for

a

summons was bad under

overruled the exception.

Action to compel defendant to remove certain encroachplaintiff's property, and to obtain the benefit of a

1861.
^!!''

rejoinder

him

co-defendant,

ments on

servitude.

The declaration stated that on November 28, 1849, one
j gj^j^^g^ owucr of a Certain house and grounds situate
in Table Valley, and called " Buitenz.org," and the owner
also of a certain piece of ground composed of five lots,,
numbered 36 to 40, and part of the garden " De Hoop," and
abutting on the grounds of " Buitenzorg," sold and transferred the last mentioned piece of ground to one Ingram.
That Smuts, who for some time afterwards remained owner
of " Buitenzorg," the house upon which fronted lots 39 and
40, for the purpose of preserving the prospect from the
said house free and unobstructed, stipulated with Ingram
for a servitude of that nature, and caused to be inserted
-yy

9
in the deed of transfer
"
following conditions

made

to

him

of the five lots, the

That no buildings
o shall be erected
39 and 40 which may in any way obstruct the view
:

on lots
from the house or the garden called Buitenzorg,' adjacent
thereto," as appeared from the transfer deed. That before
and at the time when Smuts transferred to Ingram, a wall
erected by the owner of " Buitenzorg " on the soil thereof,
and being part thereof, was standing, and was free from any
servitude.
That Ingram, after having received transfer,
put up certain buildings on his side of the wall, and inserted
beams for their support in the said wall, and caused the
buildings to rest on the wall. That he did this without the
knowledge and consent of the owner of " Buitenzorg, " and
without having obtained any leave so to do.
That " Bui"
tenzorg
is now vested in plaintiff by transfer from one
Biccard, made on September 30, 1857, and that the piece of
ground aforesaid was transferred to defendant by the
trustees in the estate of one Broadway on March 10, 1856.
That defendant, after he had purchased and entered into
possession of the said piece of ground without the consent
or knowledge of Biccard, who was then the owner, and
without having sought or obtained any right of servitude,
erected a building against and upon the wall, and inserted
beams into the wall, and caused the roof of the stable to
be carried over and upon the top of the wall. That plaintiff,
after he had bought " Buitenzorg," but before he had
received transfer, discovered how the wall had been interfered with, and on June 15, 1857, called on defendant to
undo what he had done, but defendant refused. That since
then trees have been planted upon lots 39 and 40 of the
piece of ground above mentioned, which lots were, at the^
date of the sale by Smuts to Ingram, without trees, and
that the said trees now obstruct the view from the house
'

" Buitenzorg."
Plaintiff submitted that, although the
deed of transfer made to Ingram only
the
in
condition
mentioned buildings, and not other ways in which a view
might be obstructed, yet, according to its true intent and
meaning, the effect was to preserve the view from the
house unobstructed, and to obstruct the view by trees is a

breach of the condition. That on March 12, 1860, plaintiff
called on defendant to remove such of the trees as wereobstructing the view, but defendant refused.

-/l^^^e
..

Mar.

as!
1,

April is.

Myburghw,

10
1861.

^Til'A^riiii

prayed that the waU might be declared to be
immittendi, or
his property, free from any servitude tigni
and that detenement,
defeiidant's
favour
of
support, in
Plaintiff

Myb^hM. fendant might be condemned to remove all beams inserted
Jamison.
into the waU, and all slates, &c., laid upon it, and
standing against the wall and on plaintiff's
it be declared that, according to the true
intent of the conditions aforesaid, it is not lawful to obstruct
the view from " Buitenzorg " by trees planted on lots 39
and 40, and that defendant be ordered to remove such of
the trees as obstruct the view, and that defendant be
condemned to pay to plaintiff £20 damages, with costs.
Defendant pleaded, in respect of the claim for the
removal of encroachments, that the wall whereon encroach-

all

things

ground

;

and that

ments were alleged to have been made is situated, in so
far as these alleged encroachments are concerned, at the
division of " Buitenzorg " from lot 37, and that at the time
of the filing of the declaration, January 16, 1861, the said
lot was, and had been since May 31, 1860, in the lawful
possession of one Rapetzky. That the said lot was on July 6,
Wherefore
1860, duly registered as Rapetzky's property.

defendant prayed for judgment.

demand for the enforcement of the
said that lots 39 and 40, mendefendant
alleged servitude,
tioned in the declaration as being burdened with such
servitude, were on May 1, 1860, sold publicly to one
Paver, who is now in lawful possession of them, of which
plaintiff was aware at the time of the filing of the declaraWherefore defendant prayed for judgment, inasmuch
tion.
as Paver is not named in the declaration together with
And for a further plea defendant said that
defendant.
admitting that Smuts was on November 28, 1849, the
owner of " Buitenzorg," and likewise of lots 36-40 abutting
on the said property, he joined issue on the other matters
in the declaration mentioned, and prayed for judgment.
For a replication to the first and second pleas, plaintiff
said that the summons was duly served on defendant on
May 1, 1860, before either of the sales by defendant
mentioned in the pleas, and plaintiff joined issue generally.
The rejoinder was to the effect that, admitting the fact
of the service of a sximmons, such summons was not a
sufficient and lawful summons for the purpose of this action.

And in

respect of the

;

11

The summons was issued on May
entered on

May

8

;

1,

1860,

and appearance

the declaration was filed on January

15, 1861.

The question

of the validity of the

summons was

first

1

Watermeyer, for defendant
The plea is not a mere
quibble, but is put in for defendant's protection, in the
possibihty of an adverse judgment, in the express terms of
the declaration, whereby defendant would be exposed to
:

new vexation by being

forced to remove buildings to which
he had no lawful access.
Rule of Court 18 provides that
unless the declaration be filed within the next term after
that in which the action is commenced, plaintiff shall be
debarred from making claim.
The declaration ought to
liave been filed in November Term at latest, unless plain
tiff appUed to the Court for further time.
(Archbold,
Practice of Common Pleas, vol. 2, p. 97.)
A summons can
•expire without the defendant asking that it should do so
(see Schutte vs. Wylde, 1 Menz., p. 403.)

Voet (5-1-20) lays

•down that an action being commenced, plaintiff is bound to
proceed with it within a certain time, and if that be not
done the proceedings are extinguished.
The time mentioned is a year, but that is a matter of local arrangement.
See also Van der Kees^el (Thes. 630).
Porter, A.G., for plaintiff
first

mentioned

:

The objection to the summons
and not referred to in

in the rejoinder

The defence

untenable on three grounds.
plaintiff to be debarred from
proceeding, for if it had so contemplated it would have
stated that he was ipso facto debarred
but, taken in connection with Rule 19, it is clear that some action on
defendant's part is required to put a stop to further proceedings.
(2.) If plaintiff is debarred, then defendant's
pleading has cured this {Archbold' s Practice, 9th ed.,
(3.) If these two grounds are set aside, the
p. 1377).
fact of the property having been sold is no answer, for
it
was sold on May 31, long before the time at
which the summons would have expired had arrived
the property was res litigiosa at the time of the sale
Voet (44-6-3
see Huber Praelect (44-6-4)
and transfer
If anything is bad the declaration is, not the
in fin).
the plea.
(1.)

is

Rule 18 never intended

;

:

summons.

J^^ ^f
April 18.

argued.

is

Jl^'^^

;

Myburgh»s.
Jamison
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„

28.
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1

April 18.

uyhmghvs.

Coxiet overruled the plea.

Hodges, C.J., and Cloete, J., expressed an opinion that
defendant had simply ignored the declaration the probability was, if the question had then come into Court, they
would have supported defendant's position. But by pleading defendant had debarred himself from taking advantage
if

of plaintiff's delay.

Watermeyer,

J.,

thought that Rule 18 did not contem-

plate simple silence, but, as in the case of Rule 19,

some

action to be necessary.

The question of the construction of the words in the
transfer-deed " no buildings shall be erected which shall in
any way obstruct the view of Buitenzorg " was then argued.
:
The words used very ill conveyed the
party at whose instance they were inserted.
In such cases it is held that the intention should be looked
to rather than the grammatical construction of the words
used see Pothier on Obligations (Evans' ed., par. 91). It is
clear that the prospect is the thing to be saved.
Watermeyer, contra : The law views servitudes with disServitudes
favour, and their construction should be strict.
of prospect are more odious than others.
These are regarded
with peculiar jealousy, probably on the ground of public
policy, as the permission of such kinds of servitudes would,
seriously interfere with public improvements.
It is impossible to make anything else of the plain English than
that the prospect should not be impeded in any way by build-

Porter, A.G.

meaning

of the

:

ings

:

see Schorer

No. 146
vol.

3,

;

Van

p. 405

;

(2-34-1);

Dutch Consultations,

der Keessel, Dictata (2-34-18, 20)
Voet (8-2-2).

;

vol.

5,

Surge,

The Court

reserved judgment on this portion of the
case until the evidence should be heard.

For the plaintiff, Smuts, the former proprietor of " Buitenzorg " and of part of " De Hoop " Broadway, former
proprietor of " De Hoop " Biccard, former owner of " Buitenzorg " Van Breda, whose father owned " De Hoop,"
surveyors Schultz and Huysch and other witnesses gave
evidence to prove that, both by measurement and reputation, as well as by acts of ownership on the part of its sue;

;

;

"

:

13

and the acknowledgment of that ownerby the former proprietors of " De Hoop," the wall
referred to was situate on " Buitenzorg." The evidence also
went to prove that the wall had been interfered with by
building upon it or using it for the support of tenements
•erected next to it.
It was also proved that the trees obstructed the view
further, that Smuts had first owned
" Buitenzorg," then purchased a part of " De Hoop," and
then sold a portion of " De Hoop " to one purchaser, and

•ceeding proprietors,
fship

;

another portion to another.
Porter, A.G., for plaintiff
the evidence that the wall
property
and if so, no part
<?laim any servitude upon it.
see Surge, vol. 3, p. 406
De
:

;

;

There can be no doubt upon
whoUy on " Buitenzorg
of " De Hoop " can buUd or
As to removal within a year

is

Groot, 2-36-5.

Watermeyer : Smuts was in possession of the two properties for ten years, so that even if there was ownership of
the wall before, it was destroyed.
When Smuts sold to
Ingram he must have been presumed to have sold \vp to
the wall, which, as a boundary, would then become a
•common wall. The presumption of law, where there is a
wall dividing two properties, is that it is a common wall
Surge, 3-406
Van der Keessel, Dictata,
Voet, 8-2-15
2-34-5 De Groot, 2-34-5.

i3ee

;

;

;

If it be a common wall it can be built upon by defendant
without any risk of his being forced to take it down again
see Kent, vol. 3, p. 565. The time to object to the erection
see remarks
of buildings is when the work is in progress
of the Court in the case of Pike vs. Ross (2 Searle, p. 191).
:

:

Porter, in reply, referred to Voet, 8-2-17.

Cur. adv.

vult.

Postea (April

Tne Court

18).

held that the wall dividing the properties of

and defendant was not a party-waU, but belonged
exclusively to plaintiff, and that the buildings put up by
defendant rested against the same, whereby the defendant
had committed a trespass, for which he was liable to be sued

plaintiff

or mulct in damages.

Owing, however, to the lengthened

isei^.^
!>
'

'

as!

Apruis.

MyburghM.

—
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Feb. 26.
„ 28.
Mar. 1.
April 18.

Myburgh

vs.

Jamison.

period which had elapsed since the buildings were put up,
the Court was of opinion that relief should be restricted
With respect to the trees which had been
to damages.
planted by defendant, and which plaintiff alleged infringed
upon the conditions which provided that no building should
be erected which could obstruct the view from plaintiff's
house, the Court found for defendant on the ground that,
the trees complained of did not occasion such an obstruction
to the view as was provided against in the original sale.

Judgment for plaintiff
pay his own costs.
rpiaintift's Attorneys,

£10 damages, each party to

Eedeiinghuys & Wessels."]

LDefendant'9 Attorney,

J. G.

DE Koete.

R.
Indictment.

for

— Ord.

84,

vs.

indicted

Gordon.

1831.

Counts.

The prisoner was

J

Embezzlement.—^Separate.

—Jury

on

five

List.

counts for " embezzlement,^^

embracing a period of three years. An objection taken on behalf of the prisoner that the English rule
that no indictment can contain more than three distinct
charges committed within six months should be applied^
the counts

overruled.

An

^^861.^

pel
B.

vs.

Gordon,

objection by the prisoner that

no jury could be legally
empanelled to try him because Act 11 of 1860, repealingOrd. 2 of 1845, did not provide for an,y Government
officer signing the jury list, overruled by the Supreme
Court, after reservation by the presiding judge.

The prisoner was indicted at the Criminal Sessions prosidedover by Cloete, J., forthetheft by meansof embezzlement.
The indictment contained five distinct counts for
defalcations extending over three years.
The prisoner
pleaded not guilty. Before a jury was called
Watermeyer, for the prisoner, raised an objection to the
indictment, in that as Enghsh terms had been used in
:

15

designating the crimes with which the prisoner was charged,
the English law should be followed with respect to the
framing of the indictment.
In England, an indictment
could not contain more than three distinct charges, committed within a period of six months, whereas that upon
which prisoner was arraigned exceeded these hmits in both
respects.

Crown

The practice of the Court
always been to include any
number of offences of the same character in one indictment. The English rule does not afford any greater protection to the prisoner, as it is only necessary for the
prosecutor to increase the number of the indictments.
The jury were then being empanelled, when
Watermeyer objected to the prisoner being tried by any
jury which could be empanelled, as no jury were at present
competent. The jury list for Cape Town and district used
in 1845 this office
to be signed by the Collector of Taxes
Porter, A.O., for the

:

since its establishment has

;

was passed, whereby the
of the Cape Town police was
in May, 1860, this latter office
substituted in his stead
was also abolished, and Act 11 of 1860 was passed, substituting the Resident Magistrate and Civil Commissioner
for the Judge of Police, as far as regarded his principal
functions
but, owing to an oversight, the duty of signing
The lists were made out
the jury list was not included.
annually, so that the present list must be signed by some
person who had no authority to do so, or no list could have
been framed at all. It was also provided by Ord. 41 of 1828,
§ 6, that until a new list for any year shall be framed, that

was abolished, and Ord. 2,
Judge and Superintendent

1845,

;

;

for the preceding year shall be acted upon, but this cannot
apply to the present case, as the Ordinance states that in

the event of any neglect on the part of the proper officer
in sending in the hst, that for the former year should be
taken, whereas in this case there was no officer who could
sign such

lists

had they been

sent in.*

contended that under the existing
law it was perfectly competent to proceed upon the list of
and that, "apart from
last year, as had indeed been done
that, it was clearly within the power of the Court to select
Porter, A.G., contra,

;

* See Act. 2, 1876.

s.

3.

isei.
'^'.^le:

E.^TGordon.,
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^7 it
E.»«7Gordon.

See
a jury from the bystanders should any doubt exist.
as
to
any
doubt
the
there
was
If
Ord. 84, 1831, § 12.
legaHty of the proceedings, it would be better to adjourn
the Sessions to allow of some legislative action being taken.

Cloetb, J., overruled the objection, with liberty to the
prisoner to raise the point in arrest of judgment, in case he
should be found guilty.
The trial was proceeded with, and prisoner was found
guilty.

Watermeyer moved in arrest of judgment.
Posted (May

16).

Before the Supreme Court,

Watermeyer argued the objection, and quoted Ord.
1831, Ord.

2,

1845,

Porter, A.G.,
till

the

and Ords.

8

and

9,

maintained that the old

new one was made, and quoted

list

was

Ord. 84,

The Couet

overruled the objection.

Cloete,

passed sentence on the prisoner.

J.,

McNaughton's Trustee
Peekists, Ogilvie
Insolvency.

—

Sale.

&

Co.

in force

§ 9.

Peekins, Ogilvie

vs.
vs.

84,

1845.

&

Co.

McNAtrGHTON's Tetjstbe.

— Consignment. —Reputed

Ownership.

In December, 1859, defendants, P. <fe Co., residing at Port
Elizabeth, sent to M., carrying on business in a country
village, certain goods on consignment.
At this date W., to
defendants' knowledge, held a general bond over M. to a
large amount.
Some months after, M. wrote to defendants
that he would be glad to close off accounts with them.
Defendants replied that

if

M.

lootdd sign promissory notes

for the goods in his possession,

and would

give

them

"

17
security, they

would close the transaction.
M. sent the
promissory notes, which defendants acknowledged, hut he
furnished no security. The notes were passed through the
hooks both of M. and defendants, hut were not negotiated

iy

the

latter.

Shortly hefore insolvency

M.

wrote to

defendants stating that they wo%dd he protected, as their
goods were held on consignment.
In May, 1860, M.
surrendered, the promissory notes not having matured

and

hond of W. being still in force.
Some of the goods
had been sold by M. ; no separate books or accounts of
these sales were kept by M.
Before insolvency M., acting
on legal advice, gave up the rest of the goods, which were
marked, to H. for defendants, but he brought up those
goods in his schedules.
M.'s trustee sued defendants in
the Circuit Court for delivery of the goods.
Held {per
Wateemeyee, J.), that the goods were never sold to M.,
and always remained in M.'s possession on consignment as
the

—

defendants' property,

and

that the taking of the promissory

notes under the circumstances did not alter the position.

Thereafter

P &

Co. sued M.'s trustee for an account of the
Held {by the
by M. hefore insolvency.
Court), that they were entitled to succeed.

goods sold

Supreme

—

Defendants, Perkins, Ogilvie & Co., were summoned in
isei.
the Circuit Court of Port Elizabeth to answer C. Pritchard
^"^L^in his capacity as sole trustee in the insolvent estate of ^'StleKT'
McNaughton, a general dealer at Beaufort West, for the ^""^rco.^'"'
recovery of certain goods or their value, £1629 19s. 3(Z. ^''g^c'c."?'"
The plaintiff complained that these goods were, before the ^^^fSee""'
sequestration of McNaughton's estate, lawfully in the
insolvent's possession, and had long before been purchased
by him from defendants, and were wrongfully and un_^ lawfully taken possession of by defendants on May 1, 1860.
McNaughton surrendered his estate on May 12, 1860.
Plaintiff claimed that defendants should dehver these goods
or their value.
The defendants pleaded that the goods in question were
sent as a consignment to McNaughton, and that there was
not in the first instance, nor had there ever been since, a
bond fide sale to him, and consequently that defendants
Vol. IVi

C

—
18
1861.

—

were only retaining their

own

property, as they had a right

"^

July 12.

to do.

The repHcation stated that though the goods in the
instance might have been a consignment, yet the'
^"&°ci°»f ™ conditions of a consignment had not been complied with
""Stee""^ a"nd that at all events the consignment was afterwards:
converted into a sale by defendants having asked for and
'^^axSe*™'

^°^'°&c°^''^^ first

;;

received certain promissory notes in settlement of the said
so-called consignment.

Voluminous correspondence passed between the parties ;
an abstract of the important letters bearing upon the case
is

as follows

:

From

(1.)

defendants to

McNaughton

:

" Port Elizabeth, Deo. 23, 1859.
" Deab Sm, We beg to wait on you with the following invoice of
goods on consignment, viz. (here followed the value of the goods) : also
bills of parcels of sundries included in the same, accompanied by way

—

bills of

the whole.

.

.

-"

From defendants

(2.)

to

McNaughton

:

" Jan. 19, 1860.
" Deab, Sie,

—With

reference to business arrangements, not having

heard from you or your settlement with A. Wares & Co., we deem it
advisable to inform you that something definite on that head must be
accomplished before we can further operate with you. Our cautious action
in the present instance is for this reason, that as long as they hold a
general bond our security is but small should they take steps for the
fulfilment of their claim.
We must also express our decided dissatisfaction at your taking Mr. Wares' brother along with you, as that simple
fact convinces us that all our transactions are to be canvassed by him for
the information of the firm here, and the fact of our protecting ourselves by
consigning the goods invLat alreetdy he -weiUnown. ..."
.

McNaughton

(3.)

.

.

to Perkins

:

" Jan. 23, 1860.
" Could

we

in a gentlemanUke

and businesslike manner terminate our
connection at once I should be delighted, if done without detriment to my
business
but I do not see how this can be done at once.''
;

(4.)

Defendants to McNaughton

:

"Jan.

27, 1860.

" The paragraph in your private note to Mr. Perkins we respond to
here.
You state that we are at Uberty to close the account, and that you
would be delighted at it. Now the matter can be very easily arranged,

and without any correspondence on the matter. We will state in a few
words how namely, by your sending us two promissory notes at 6 and 9
months for your purchases, 3 months' interest being added to the latter,
;

with, of course, satisfactory security."

19

McNaughton
°

(5.)

to defendants

isei-

:

„
" Jan. 30, 1860.
promissory notes to the

"

Your response is to hand. Please forward me
amount of my purchases from you, as stated, which

July 12.

—

^Stee bT"^

I will sign ; hid I Perkins, OgUvie
never been asked for security, neither have I ever stood security for Perkins, o'gilvie
another.
I enclose memorandum of sundries."
McNaughton's

Mve

Defendants to McNaughton

(6).

:

" Feb. 10, 1860.
are at a loss to discover in yours of Jan. 30th the full reply to
"
ours of 27th

We

"

Defendants to McNaughton

(7.)

"

We

enclose statement of account

:

" March 16, 1860.
and promissory notes for signature,

comply and return same."

please

[The enclosure contained dates of notes, amount, &c.,
with " settled as mentioned " written underneath.]

McNaughton

(8.)

to defendants

:

" March 19, 1860.

" I return the promissory notes signed, amounting to £2010

Defendants to McNaughton

(9.)

3s. 4rf."

:

" March 23, 1860.

" Acknowledging receipt of promissory notes."

McNaughton

(10.)

"

My

and are

to defendants

:

Wares & Co., will not agree
determined to enforce payment of the bond."
friends, Messrs. A.

Defendants to McNaughton

(11.)

my

to

:

" April

&

"^Expressing surprise at conduct of Wares

McNaughton

(12.)

to defendants

&

post, proposed to

Your

I

(13.)

.

.

I,

by

me

to-day's

in favour of all my creditors as an
prevent them taking further steps. . . .

them an assignment

hope

this will

from you have been consigned

attention.

16, 1860.

Co. have instituted legal proceedings against

interests are thoroughly separate from,

I hdd

1860.

:

for the recovery of their claim at the ensuing Circuit Court.

ultimatum.

5,

Co."-

" April
" Messrs. A. Wares

proposal,,

to

aU

others, as the goods,

me, and shall have

my

Sc,

earliest

."

Defendants to McNaughton

:

" April 20, 1860.

We are extremely sorry to find that the steps taken by Messrs.

"

&

Co. are so precipitate.

tinct

.

.

.

Our consignment

is,

Wares

of course, kept dis-

We have thought it prudent to
from your general business.
who will be the bearer of this to you, and trust that

despatch Mr. Hall,

you

will give

him every information touching the

sales effected, also of

C 2

—
20
so that he may take stock of same, and secure us.
information from us, and we doubt not but you will find him
McNaughton's readv to co-operate with you in the protection of our interests."
"
^
•'
1861.
Julyj^z.

what remains on hand,
jjg

j^g^g

Trustee vs.
perkins^ogiivie

^^^^ Defendants to

PerHiM, Ogilvie

McNa^ghton's
Trustee.

f^ju

"

yg^

McNaughton

:

" April 27, 1860.
are perfectly sure as far as our consignment is concerned, and if
have opened a separate day-book, as promised, to enter the sales

We

made on our
(15.)

account, there will be no difficulty in tracing the whole."

McNaughton

to defendants

:

"

May

3,

1860.

have always been under the impression that you were entitled to
the goods consigned by you to me, and that no other party could interfere
with them. The goods on hand, received from you, have been separated
and removed from the other stock, but still under my charge, particulars
I hope you will establish your
of which Mr. Hall will lay before you.
claim to the whole amount of goods consigned by you to me.''
" I

(16.)

Defendants to McNaughton

:

"
" The object of this letter

May

25, 1860.

merely to caution you against receiving
payment of any kind from any of the parties to whom you have sold
portions of the goods which we consigned to you, the propriety of which
must be apparent to you in your present position.
(17.)

is

Defendants to McNaughton

:

" July
"

May

Not having heard from you

4,

1860.

in reply to ours of April 27th

and

what way you are protecting
our interests in the matter of our consignment.
The steps taken by Mr.
Pritchard to force Mr. Hulme to give up the goods taken out of your
possession by Mr. Hall, we cannot understand, as they are to all intents
and purposes our property. You promised us some time ago a statement
of your afiairs, we would now feel obliged if you would send us the same,
also an extract from your sale-book of the goods sold by you belonging to
25th,

we should Uke

to be informed in

our consignment."

On McNaughton's insolvency, May 12, 1860, plaintiff
was immediately appointed provisional trustee, and elected
sole trustee on July 13.
On July 27 the defendants gave
him notice that they would hold him responsible for all
moneys which he might from time to time receive from
parties indebted to

McNaughton

for purchases of goods

belonging to their consignment.

On August

8,

dants as follows

1860, plaintiff's attorneys wrote to defen-

:

" We are instructed by Messrs. A. Wares & Co. to suggest that you
should hand over these goods to Mr. Pritchard, the trustee of the insolvent
estate, vrith the view of their being immediately sold
.
.
upon condi.

tion that such delivery shall not affect

your

legal right in

any way," &c.

:

21

For the
C.

plaintiff

isei.

Pritchard stated

The

estate.

am

I

:

trustee in

-^

McNaughton's

according to the schedules is
sold to defendants are included
in these schedules as assets of the estate.
I produce the
books.
There is a list in the journal of the goods now
claimed, which have been removed from the insolvent's
store.
I have applied for these goods, which are now in
the possession of Mr. Hulme at Beaufort West. On May 5
I wrote demanding them, and received for reply
"I refuse
to give them up, owing to instructions received from
Perkins & Co. authorising me to retain possession." There
were liabilities incurred by the insolvent in the beginning
Several promissory notes dated at the
of
this year.
beginning of this year have been proved by different
creditors in the estate.
Cross-examined Wares & Co. are large creditors in the
They are preferent creditors to the extent of
estate.
£6000 on a notarial bond, and concurrent for £307 13s. 5d.
Should the whole of the assets be realised there will not be
enough to cover this preferent bond. There are two other
preferent creditors for small sums. The actual deficiency
If the goods in dispute
will probably be more than £6000.
are
the only parties who
Wares
&
Co.
estate.
the
in
remain
creditors, one of
small
preferent
the
except
it,
gain
by
wiU
whom is John Wares. I bring this action as trustee, but

£1877

deficiency

The goods

18s. 9d.

:

:

the costs are guaranteed by Wares & Co.
I have
I am the insolvent.
P. McNaughton stated
carried on buisness at Beaufort West since 1853, being
In December, 1859,
principally supported by Wares & Co.
I went to Port Elizabeth to effect a settlement with
There I entered into negotiations with
Wares & Co.
:

defendants.
Wares & Co.

I
:

mentioned to them my habilities to
that they held a preferent bond for £6000.

They recommended me

make

to

a settlement with Wares

& Co. I tried, but did not succeed. I received goods on
The invoices (produced)
consignment from defendants.
"
I selected the goods
consignment."
on
goods
are headed
at defendant's stores, and at other places also, but defenI paid for the carriage of the
dants paid for these latter
;

goods

;

was to

there was no arrangement about commission.
sell

at the usual prices at Beaufort West.

I

I

never

Trustee
^

'

vs.

&co.
&co.

»«.

Trustee.
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1861.
•""^II^'

'^iX'Stee™"'

^"'"a c?.^'"'"
^^^&
co.°?.'"^

^"Set™'

The prices charged
returned them any account sales.
These goods arrived
Elizabeth.
Port
at
were the cost price
were not kept
They
1860.
January
4,
about
in Beaufort
I
tried to keep
shop.
in
the
goods
other
the
from
distinct
Defendants reseparate books, but found it impossible.
quested me to keep the goods separate, but I found it
There was a book with
quite impracticable to do so.
defendants' consignment written outside, but it went no
Provided I had
there were no entries in it.
further
remained solvent, there was no arrangement with defenThere was no conditional sale made, except that
dants.
headed " on consignment." I cannot say whether I could
:

at

any time have returned any

of the

goods to defendants.

I received defendants' letter of March 16 enclosing promissory notes and statement. The promissory notes were

signed by me and returned in a letter of March 19. When
Hall arrived he handed to me the letter of April 20 from
defendants. I told him this was not sufficient to recover
the goods
he then produced a power of attorney.
We
then went to Mr. Kinnear, an attorney and Clerk of the
Peace
we showed him the power of attorney, and, upon
his saying it was sufficient, we packed up the goods, and
;

;

Hall took them to Hulme's. We collected the goods from
the marks.
Hall gave me a document, which Kinnear
drew up, holding me harmless. I told Hall to hand me back
the notes he had as security, and he could take the goods.
By Kinnear's advice I entered these goods in my schedules
and defendants' claim. In my ledger defendants are credited
with the goods and debited with the promissory notes.
Cross-examined
Defendants gave me positive instructions to keep separate books for their consignment.
I am
not certain if they told me to keep the goods separate. I
received a letter from defendants asking for security. I
never gave any security.
:

Re-examined In January, after the arrival of the goods,
purchased sheep from McDermot, and I gave promissory
notes for the price
these he has proved in the estate.
G. W. Stow stated I am book-keeper to defendants, and
:

I

;

:

remember four bills drawn by McNaughton in their favour.
They are entered in the bill-book, and are carried through
the other books.
They were never looked upon as negotiable or used in any way, nor even endorsed.

23
j^sei.^
Wares
1 was lately book-keeper to McNaughton,
and was at Beaufort West when the goods from defendants
-/
1
1
T
T
I MeNaughton'a
Trustee »«.
arrived, on January 19th.
I assisted in unpacking and
OgiWe
, Perkins,
rrn
J
j-flmarking the goods.
& co.
There was no difference
observed
l)etween the marking of these and other goods. The sales
& oo. vs.

J.

:

—

1

1

.

,

.

,

.

1

,

.

1

_

of these goods were not kept separate. I kept the ledger.
The last item therein viz., £2010 3s. 4d. is the amount
of four bills passed by McNaughton to defendants
it is
entered " To bills payable, £2010 35. id." There was no

—

—

:

remittance made, as far as I know, to defendants on account
of these goods.
Cross-examined I marked the goods, and put the selhng
price on them.
I am in defendants' employ.
J. B. Porter
I made out
the invoices of the goods for McNaughton in the usual way,
Mr. Ogilvie passed at the
as though it had been a sale.
time and told me I was doing it wrong, as it was a consignment so I made out others, heading them " for sale and
:

.

:

;

returns."

W. Dunn

:

I

am

partner in firm of M^ckie,

Dunn &

Co.

I told Ogilvie of the Kability of McNaughton to Wares & Co.
It is sometimes the practice to take promissory notes as a
sort of collateral security in a case of consignment.
In cases of consignment there
Cross-examined
general commission of 5 per cent.
:

is

a

Denyssen (with him Barry), for plaintiff On the ground
of " reputed ownership " the estate is entitled to these
They were taken and mixed up with the other
goods.
It might fairly be
.stock, no difEerence whatever made.
presumed that the liabilities incurred in January were
allowed to be incurred in consequence of the addition of
these goods to insolvent's stock-in-trade. Further, a sale
of the goods has been proved. Even if it was a consign:

ment in the first instance, the transaction was converted
into a sale by the receipt of the promissory notes.
There is no evidence to
Brand, J. H., for defendants
show that the consignment has been converted into a sale.
It might have been so converted on certain conditions, but
in those conditions security was a sine qud non, and as
none was forthcoming, the matter rested where it was
:

at

first.

Trustee.
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invoices proved the consignment.

juiyi2.

ijg^^ggQ

i-jjg

en(j of

Nothing occurred

December and middle

of April which.

'^Sffr'" would increase the wish of defendants to incur greater
perki^^ogiivie
^.^^^ ^^^ McNaughton than they already had.
it
Defendants knew of Wares & Co.'s preferent bond
""Sci."?'
^"rSel?"'' was not hkely they would voluntarily reUnquish the only
The goods had always remained the:
security they had.
property of defendants, who were entitled to go and claims
them wherever they could find them, and whenever they

™

:

chose to do

so.

This is not a case in which the plea of
Goods on consignbe sustained.
can
reputed ownership
"
ownership,"
reputed
from
exempted
specially
ment are
and if the goods were really there on consignment they
were defendants' property, and they could remove them
whenever they thought fit. The evidence discloses that at
the time the goods were had from defendants by McNaughton, there was a bond existing in favour of Wares & Co. for

Watbemeyee,

J.

:

McNaughton came to town to open fresh business
and to effect a settlement with Wares, but in
and although Mr. Dunn said he
this he did not succeed
believed him likely to be a good customer of defendants,
£6000.

connections,

;

would have been madness of them, knowing of the
bond as they did, to sell to him to so large an
amount. It has been attempted to show that it was not a
consignment, because there was no arrangement made about

it

preferent

in my opinion, this fact has very
were a consignment, the usual commission would be understood, and when account sales came
to be rendered would doubtless have been allowed.
Another
thing that strikes me forcibly is, that if these goods had
been sold, it would have been the first instance I have
known in the Colony where promissory notes were not
taken at once.
It is clear that defendants were not unwilUng to form a connection with McNaughton, but with,
the bond existing it is equally clear this could not be
safely done
hence they consigned the goods to McNaughtort
in order to protect themselves
a perfectly legitimate mode,
of procedure.
Neither defendants nor McNaughton ever
considered the transaction as anything but a consignment.
There is nothing that I see that can induce me to come to

commission, &c.

little

weight.

If

Now,

it

;

—
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the conclusion that the consignment has been converted
juf^i2
into a sale
neither in February, nor subsequently in
j^g^~^ioj^-g
March. The argument is that the consignment was conp^^'J^*''^™:^)^
verted into a sale by the passing of the promissory notes. p^^^^Q
jj^e
My opinion, founded upon the whole tenor of the trans- w^°iJton'a
Trustee.
action, leads me to a different conclusion.
Although the
notes had been taken, the accompanying security, which
was a part of the condition made by defendants, had not
been forthcoming. The statement of account for £2010 3s. 4d.
which has been produced (see letter of March 16), was
erroneously, and, as I think, injudiciously, made out. Defendants went beyond their right.
They ought to have
asked McNaughton for bDls to the amount he probably had
but even this
actually sold, and not for the whole amount
I don't think affected the real nature of the transaction,
or the position of the parties. McNaughton does not consider that the consignment was ever converted into a sale.
Even at the time of his surrender he was not dishonest
enough to take advantage of his position, or lay claim to
He very properly consulted his attorney, and
the goods.
acted rightly by placing the goods received from defendants
and their claims upon his schedules. But he was merely
the agent of defendants, and the goods were not his own.
If promissory notes were found in possession of an agent
for goods sold on consignment, still these notes would
have been the property of the principal, and he could
legally recover for any debt due to the agent for such
The only thing that could at all be congoods sold.
strued into a sale was the settlement in McNaughton's
This had been done by the accountant Wares,
books.
and is not sufficient to satisfy me that, because the agent
In
or his clerk had done this, the principal should suffer.
;

;

have more
on between
mercantile houses from day to day, from which an untruth,
had there been one, would have assuredly leaked out and,
looking at the whole tenor of this correspondence, I see
no reason to beUeve that the transaction was any other
than that which defendants asserted it to be, and such being
the case they would be entitled to judgment.
nothing can a Court place greater
confidence, than in correspondence

faith,

or

carried

;

Judgment

for defendants, with costs.

Thereafter Perkins, Ogilvie

&

Co. sued McNaughton's
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——

'

McNaughton's
Trustee
^'

»s.

&%o.

^'& ci.

«?.

Supreme Court

made bv McNaushton
°
.

,

-^

for

an account

msolvency.

™ The declaration stated that in
™ plaintiffs consigned and delivered to

"Trustee?"

of the sales

goods before his
of the consigned
o
o

December,

1859,

McNaughton, as

the
their

factoT or agent, goods to the value of £2010 35. 4d. for sale
that after he had sold certain of the
on their account
;

goods, and whilst the rest remained in his possession, on
May 12, 1860, he surrendered; that defendant was apthat plaintiffs have
pointed trustee in his insolvent estate
;

reclaimed and received from the estate the unsold goods
but that, although large sums of money have been received
by defendant, in his said capacity, from persons who purchased from McNaughton before his insolvency the goods
consigned as aforesaid, and although other large sums are
due by purchasers, yet the defendant refuses to come to an
account with plaintiffs, or to admit that they are other than
concurrent creditors for the amounts received and to be
received by them
that plaintiffs were in a position to
prove the amounts which at the date of sequestration represented sales made by McNaughton of the goods con;

;

and which amounts have been either paid to
defendant or are still due.
Wherefore plaintiffs prayed
that defendant might be condemned to come to an account
with plaintiffs as to such amounts, and that it be declared
that in taking such account plaintiffs are entitled to claim
the amount of all accounts which at the time of the sequestration were outstanding, and which represented amounts
due for purchases of goods consigned as aforesaid, and that
if any promissory notes or other securities have been taken
by defendant in his said capacity for the price of any of
plaintiffs' goods, due by purchasers thereof, the same belong
to plaintiffs, and that defendant be condemned to pay to
signed,

moneys received by him from purchasers of
goods, and to pay over all such as he may hereafter receive from such purchasers.

plaintiffs all
plaintiffs'

The defendant pleaded the general issue.
At the trial it was admitted by defendant's counsel that
was nothing in the case but the question of sale or
consignment, which was decided at the Circuit Court.

there

Defendant had no additional evidence.
Porter, A.G., (with him Brand, J. H.), for plaintiffs quoted
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Duchess
ed.

;

of Kingston's Case, 2 Sm. L.
Greenleaf' on Evidence, 8 531.
'

Denyssen (with him

C,

p. 642, et seq.,

5th

>>

defendant

TFaiermej/er) for

:— On

the

question of estoppel on the ground of res judicata, see
" idem corpus eadem quanWestenherg ad Pandectas, 44-2
titas

—idem

personarum

jus — eadem

;

"

—

:

causa

j^si-^

—

^ r^
„
McNaughton
s

petendi,

eadem

et

conditio

,

pe^^'^o^'iVie
p^j^^''^' j^g
^^^t'-hion'e.
Trustee.

Voet, 44-2, § 3.

Porter in reply

:

—As to

Taylor on Evi-

res judicata see

dence, § 1512-1514, 3rd ed.

The Court gave judgment
amount
with

for

plaintiffs *

for

upon by

as should be hereafter agreed

such

counsel,

costs.

Attorneys, INNES & Bmioit
Keid & Nephew. 1
C Plaintiff's
Defendants' Attorneys, Chabattd & Wormald
Hofmeyh.J
;

;

Van dbr Vyver
Provisional Sentence.

vs.

De Wayer and

—Position
—Exception

Debtors.

of Sureties

Others.

and Co-principal

of Division.

Where persons hind themselves as "

sureties

and co-principal

debtors," they thereby renounce the beneficium divisionis

as well as the beneficium ordinis.

Provisional sentence was claimed upon a promissory note
for £60

made by defendant De Wayer

in favour of plaintiff,

for payment of which six persons had interposed as sureties
Judgment was now prayed
and co-principal debtors.
against De Wayer, the principal debtor, and against Auret
and Inglesby, two of the sureties. De Wayer made no

appearance, but the sureties resisted the claim.

—

The exception of
Auret and Inglesby
renounced,
not the
has
been
order
In the case of principal debtors
exception of division.
if these sureties had signed an obhgation
there is division
of debt, each would be liable only for a share, except in
Pothier
case of insolvency. Surge on Suretyship, p. 343
Porter, A.G., for

or

:

excussion only

;

;

*

Quoting Chiappinijra. Jaffray's Trustees, 2 Menz.

p. 192.

j^^'^
^ ''-

^*°j)|Vlyir
and others,

—

;
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";!^o:

vandlT^yver
"ind othtr."

edition and note,
on Contracts, § 416 {Van der Linden's
3-3,
Groat,
" each for the whole ")
De
§ 29, n. 54 (" een
severally");
"each
"
or
aU,"
one for
OTor al," that is,
;

ScJiorer,

" unus pro

omnibus"

" eZA; ee»i voor
See also Cens. For., pt. 1, bk. 4, ch. 17, § 2,
renunciatum"
"
fuerit
divisionis
prceterea beneficium
al," and
Van der Keessel Thes., 503 ;
/wsf. 3-20
46-1-3, 4
Hilber,

;

;

De Groat, 3-3-28 Lybrecht Notaris Ampt., ch. 34, § 7, vol. 2,
Perez. Cade, 8-41-28.
Vaet, 46-1-16, 24
p. 272
Watermeyer for plaintiff :—There is a tacit renunciation
the instrument
of the benefit of division on the face of
De
the agreement makes them co-principal debtors with
;

;

;

Wayer.
Cur. adv.

vult.

Pasted, (July 30).

Watermeyer, J. (delivering the judgment of the Court),
said :— This is a claim for provisional sentence against
defendants, who are three of six sureties and co-principal
debtors, on the following instrument

:

" £60.
" rds. 800.
Robertson, May 3, 1859.
" Five months after date I promise to pay Mr. Van der Vyver the sum
of 800 rds. for value received.

" (Signed) G.
"

J.

Db Waybe.

We

the undersigned, interpose ourselves as sureties and co-principal
debtors for the above-mentioned sum, under which {waar onder) we bind
our persons and property according to law.
" (Signed) J. J. Steyn, W. Inolbsby, P. W. 0. Auret,
J.

Olevage,

C.

D. Olevagb, D. Stbaohan."

the original debtor, De Wayer, has
two of the sureties, Inglesby and Auret, and
claims judgment against each of them in salidum, in like
manner as against the principal, maintaining that sureties
bound as sureties and co-principal debtors, have renounced

The

plaintiff, suing

selected

the benefits of division as well as that of order of excussion.
The defendant De Wayer has not appeared, and against
him there must be provisional sentence but the defendants
Auret and Inglesby, whUe they admit that by the use of
the term " co-principal debtors " they have renounced the
;

benefit of order, so that they are liable to be called

before the

excussion of

the original

debtor,

upon

claim the

29
benefit of division, maintaining that they cannot be called
j^^^^g
upon, at least in the first instance, to pay each more than a
» 3°
sixth share of the sum due by De Waver.
vandervyver
It was conceded by the Attorney-General, for the defen- and others.
dants, that where there is only one surety who has bound
himself as co-principal debtor, the creditor is entitled at
once to sue such surety for the whole sum, passing by the
principal debtor if he so pleases
but he maintained this
was because the " beneficium divisionis " was not applicable
to the case of one surety, the obligation as co-principal
debtor signifying only the renunciation of the exception
of order.
It is important in deciding the exact meaning
of the expression " co-principal debtor " to refer back to
the original obhgations of sureties, " fidejussor es." Originally, sureties were bound each to pay the whole debt,
whatever their number, and the creditor was entitled to
demand the whole debt when due from any one of them.
The benefit of division was introduced by the Emperor
Hadrian, by which the creditor was compelled to divide his
demand between all the " fdejussores " solvent at the time
of " litis contestatio." Justinian afterwards introduced the
'

;

benefit of excussion,

the principal debtor,

by which the creditor was referred to
if solvent and within the jurisdiction.

The sureties in this case could not be sued except for such
amount as could not be recovered from the principal. At
this point the Roman law leaves the question, excepting
in as far as the general rule is apphcable that it is in a
man's power by pact to renounce any special privilege to
which he may be entitled, unless the renunciation of such

And except
privilege be distinctly forbidden by law.
further that the words " singuli in solidum " alone do not
import a renunciation of the exception of division, but
merely the legal effect of the obligation [Code, 8-41-3).

We

find, therefore, in the Roman law no distinct explanation of the import of the words " co-principal debtor," but
must seek this explanation in the practice of the Dutch
In Voet, 46-1-16, on the meaning of the term
CoTirts.
" co-principal debtor " as regards the beneficium excussionis,

inasmuch as it is clear that the principal
debtor possesses no " beneficium ordinis," it follows that
either the distinct and special intimation of the surety that
he desires to be bound as principal debtor has no meaning.
it is stated that,

30
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or, if it

have any meaning, that

it

must

signify that the

surety ought not to be allowed the bene/icium excussionis.
Van der vyver " lest woids, denoting Something special in conventione,
vs. De Waver
and Others,
Grotius,
should be meaningless and have no operation."
" Those who
in treating of the benefit of division, says
..

3o!

,

.

:

bind themselves one for all, or each severally, are understood to renounce the aforesaid rights." This doctrine is
The note of
disapproved of by some other writers.
Groenewegen is, that it is not to be understood of Amsterdam, except when the other sureties are out of the jurisdiction of the Court.
Voet, relying on the passage of the Code
cited before, says that, whereas the words " singuli in
solidum " do not imply the renunciation of the benefit,
" elk voor al " simply will not do so. These words signify
that each surety is legally bound for the whole
but yet he
cannot be called on to pay the whole unless the other
sureties are insolvent or absent.
Voet prefers the formula
" se solidum soluturum," or " se in solidum obligari ut 'principalem unum pro omnibus," an absolute undertaking to pay
the whole in the one instance, in the other an obligation in
solidum as principal debtor one for all. It wiU be observed
in the latter formula that the " one for all " is but another
expression for singuli in solidum, as explained by Voef
himself.
What he insists upon is that as singuli in solidum
will not bind the sureties, words " as principal debtor,"
being the words that will bind, must be added.
Van der Linden, in a note to § 408 of his edition of Pothier,
lays down that, according to the best and most received
authorities, a surety, bound as principal debtor, may be
sued either at the same time with or before the principal,
and leaves § 416 without a note, implying, therefore, that
Pothier' s law is applicable to Holland likewise, § 416 being
to the effect that sureties binding themselves " each for the
whole as principal debtors " have thereby tacitly renounced
both the exceptions of excussion and of division, on the
;

ground that otherwise these words would have no meaning.
But we have seen that the words " singuli in solidum " are
understood in all surety obligations, and effect no renunciAVhat words, then, are intended, where there are
more than one surety, to have this meaning, but the words
" as principal debtor " ?
Van Leeuwen leads to the same
conclusion.
In the passage which was cited in the arguation.
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ment, and which has reference primarily not to sureties but
" In
to joint debtors, by the Attorney-General, he says
praxi obtinet ut nunquam intelligantur duo rei promittendi,
nee \n soliaum teneantur, msi hoc expresse fuent actum et

jlf^\
,<_^'-

:

prceterea divisionis ieneficio fuerit renunciatum."

Van

vanderVyver
andothera.

der

Linden's and De Haas' note to that passage go further,
and bear out Grotius as somewhat differing from Voet, that
in practice in Holland the obligation " elk voor al, of elk
zonderling " is a renunciation of the benefit of division in
all cases where there are " diio rei promittendi," two principal
debtors in the same instrument. But, as regards sureties,
Van Leeuwen goes further still in the text, and in a passage
not cited, § 23, which has special reference to sureties, has
these words, which are left unannotated by Van der Linden
and De Haas : " Fidejussor tanquam principalis debitor

Borg als mede principaal elk een voor al,
tanquam proprii debiti suscepisse intelligitur, perindeque est ac si omnibus beneficiis renunciasset, nee
ut fidejussor sed tanquam principalis debitor absque ulla
alterius discussione convenitiir.
Quia in contractibus verba
non debent esse otiosa ; " that is "a surety bound as prin-

acceptus {vulgo,

tot

&c.), solutionem ejus

:

cipal debtor

the Dutch

parenthetical, giving the
ordinary formula used in practice, with the surplusage
which was customary) is understood to have undertaken
the payment of the debt as his own, and is exactly in the
same position as if he had renounced all the benefits, and is
sued, not as surety, but as principal debtor, without any
excussion of any other person. Because in contracts words
are not understood to be meaningless."
The entire force of renunciation is placed in the use of
the words " tanquum principalis debitor," aU sureties being
liable " singuli in solidum," as before remarked, and these
words not implying in sureties, in strict law, the renunciation of the benefit of division. The words used by Van
Leeuwen, as implying a renunciation of all benefits, are the

words

(for

is

in the present obligation.

It is scarcely necessary to refer to the language of the

various local customs, in which different terms are used to
express exactly the same intention, in some, the words
" een voor al, of dk zonderlyk," in the disjunctive, are used
again, " elk
in others these phrases are used conjunctively
"
"
te zamen ende elk een voor
again,
een voor al, in solidum ;
;

;

,

a
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qI als principalen zonder eenige

maldelingen" excepting for

the purpose of confirming the conclusion to which Van der
vanderVyver Xccssel arrives, viz., " The right conclusion is, that it is of
°
vs. De Wayer
i
t
and Others, little importance what
words are used, proAnded they
..

3 o!

'

.

,

i

contain a plain acknowledgment of debt in which the
debtors are correi,' and in which they are bound singuli
One surety as co-principal debtor has
in solidum." "
'

'

renoimced the benefit of order, and because he is a surety,
and as such bound " in solidum" he could not claim the
benefit of division with the principal debtor, as he could
have done were he only a co-debtor in the same obHgation.
In hke manner, several sureties as co-principal debtors
have renounced the benefit of order and as they are each
liable " singuli in solidum," as the principal debtor, they
share their habUity neither with the principal debtor nor
among themselves. As co-principal debtor each is placed
exactly in the same position which the debtor holds
different position from mere " correi debendi" who in a
principal obhgation may claim the benefit of division.
They are not, as co-principal debtors, merely " correi
dehendi" but as co-principal debtors and sureties " correi
;

—

debendi in solidum obligati," as required by Van der Keessel,
and these are the terms here used. Although the argument

was most ingenious, and certainly created
some doubt in the mind of the Court in a question which I
had hitherto considered settled, I have no hesitation in
saying that the interpretation which I believe has universally been put upon these words " surety and co-principal
to the contrary

debtor," as being a renunciation of

all the exceptions,
appears on the authorities to be quite correct, and that a
man who has fortified himself by taking two or more
sureties as co-principal debtors is not by this greater
caution put to more inconvenience than if he had taken
only one surety and co-principal debtor.

Provisional sentence granted as prayed.
[Plaintifl'a

Attorneys, FiUlBRIDQE

&

Htoi.]

—
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Dickens

vs.

"

Eastern Province Herald."

Interdict.— Copyright.—Act

5,

6 Vict.

c.

45, §

15.—

Act 4 of 1854.

On

application by D. to restrain the proprietors of a Colonial
newspaper from reprinting portions of a literary work

composed by applicant and protected by the English CopyThe Court granted a rule nisi, and subsequently, in default of appearance by respondent, made the
right Act,

rule absolute, with costs.

This was a motion on behalf of Charles Dickens, of
Gadshill House, Rochester, Kent, for a rule nisi caUing
upon the editor and proprietors of the Eastern Province

^issi.

^"fa:
DickmsM.

Herald to shew cause why they should not be restrained SffJJS;
from printing in that paper a certain work of fiction called
Great Expectations, the copyright of which belonged to
applicant.
The publication of a portion of the work in
the newspaper, dated March 5th, was proved, and the
following declaration of applicant executed in London on

June
"

11th, 1861

:—

Charles Dickens, declare that I am the sole author of
a work of fiction called Great Expectations, now in course
of publication in a weekly periodical. All the Year Sound,
I,

and say that I am the sole proprietor of the copyright in
the said work, and that the said work and also the said
periodical have been duly entered in the register-book of
the Stationers' Company, pursuant to Act 5, 6 Vict. c. 45,
entitled An Act to amend the Law of Copyright.'
And I
further say that I have not granted any Mcence nor given
any consent to the publication of my said work either in
England or elsewhere except in the said periodical. And
'

make

solemn declaration, &c., &c."
copy of the entry in the register of the
Stationers' Hall was put in, shewing the applicant's copyright to Great Expectations and All the Year Round.
Act 5, 6 Vict. c. 45, § 15, is as follows
" And be it enacted, that if any person shall, in any part
I

A

this

certified

:

of the British dominions, after the passing of this Act,
print or cause to be printed, either for sale or exportation,
any book in which there shall be subsisting copyright,
Vol. IV.

D
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81-

Dickens™,
vince Herald,

without the consent in writing of the proprietor thereof,
or shall import for sale or hire any such book so having
been unlawfully printed from ports beyond the sea, or
knowiug such book to havc been unlawfully printed or
imported, shall sell, publish, or expose to sale or hire, or
cause to be sold, published, or exported for sale or hire,
or shall have in his possession for sale or hire, any such
book so unlawfully printed or imported without such
consent as aforesaid, such offender shall be liable to a
special action on the case at the suit of the proprietor
of such cop3rright, to be brought in any Court of record
in that part of the British dominions in which the offence
shall be committed.
Provided always that in Scotland
such offender shall be liable to an action in the Court of
Session in Scotland, which shall and may be brought and
prosecuted in the same manner in which any other action of
damage to the like amount may be brought and prosecuted
there."
Porter, A.O., for the appUcant, referred to the English
law and to the Colonial law allowing the importation of
foreign reprints of English copyright works (Act 4 of
1854).
No Act of this Parhament can alter the provisions of

the Imperial law.
[Bell, J.
Respondents

—

may perhaps plead that they
reprinted the work from an American edition.]
Even although the tale had been reprinted by the
Americans, that would not destroy the copjrright so as to
allow its pubhcation in the Herald.
It is, however, for
:

respondents to shew that they printed from an American
edition.

The

Cotjrt granted a rule

Posted,

(August

nisi.

31st).

A letter was put in from defendant's attorneys stating
they did not intend to oppose.
The Court made
[Applicant'.s Attorney,

the rule absolute, with costs.

A. HUTCHiNSOSr .]

J

,
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CORNELISSBN

VS.

EqITITABLE FiRE INSURANCE COMPANY.

Fire Insurance.

—Proposals. —Acceptance. —Payment
—Powers Agent Company.

Premium.
-B.

of

of

of

was the agent of the defendant company, a fire insurance
company, having its head office in Gape Town and a
branch at the village of 8., where B. resided, some
distance from Cape Town.
B. had authority to receive
premiums and to act for the company generally, except as
to acceptance of proposals.
In April the plaintiff, resident
at S., made a 'proposal to B. to insure with the defendant
company his buildings and the goods therein, situated at
S. B. inspected the premises and transmitted the proposal
to the company, who wrote an acceptance, which B. handed
to the plaintiff.
The amount on the buildings was £600,
and on the goods £300. Nothing more was done until
July, when B., visiting the head office, was questioned by
B. being under
the company as to plaintiff's intentions.
the impression that plaintiff did not intend to complete the

insurance, the proposal was thereupon cancelled in the
company^s books.
Plaintiff remained in ignorance of
this.

On December

6th the premises adjoining plaintiff's

and in consequence thereof plaintiff went on
the 1th to B., who knew of the fire, and asked him to
complete his insurance.
Plaintiff paid the premium, and
B., at plaintiff's request, endorsed upon the acceptance
" £500, house and furniture, £400 goods."
The goods
On December
were at the time worth more than £400.
9th, before the company were aware of the payment of
premium, dsc, the plaintiff's premises and goods were
Held \by a majority. Bell, J., diss.],
destroyed by fire.
that plaintiff was entitled to recover against the company.
caught

fire,

Action to recover £900 on a loss by fire sustained by
who alleged that he had effected an insurance

plaintiff,

with the defendants.

laei.

"^'^^Ik
Sept.

4."

The declaration stated that plaintiff on or about April 8th, cornelian vs.
1860, appKed through one H. Boase, of Somerset West, the Srinceco!
agent of the defendant company, for an insurance from
damage or loss by fire on a certain house and other buildings situated at Somerset of the value of not less than

D

2

;
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comeiiflsen «s.

Insurance Co.

£500, and on certain goods in tlie said house and other
buildings of not less than £400, belonging to plaintiff, and
that on or about April 27th, 1860, the plaintiff received

from the Said Boase a notice of the directors informing
him that his application had been acceded to. That on or
about December 7th, 1860, he paid to the directors by
their said agent the sum of £9 2s., assuring from damage
and loss by fire a sum of £500 on the buildings and £400
That
on the goods for one year from date of payment.
subsequently, on or about December 9th, 1860, the said
house and buildings were entirely destroyed by fire, but
the defendants refused to pay, though requested so to do
wherefore plaintiff prayed for judgment.
The defendants pleaded the general issue, and further
that after the plaintiff had received, on or about April 27th,
1860, a notice that the

made on

company accepted a

certain proposal

April 8th to insure certain buildings

and mer-

chandise in the said proposal mentioned for £900, the
plaintiff did not take any step towards perfecting the
insurance, whereupon the company on July 18th wrote to
their agent Boase to ask whether the plaintiff was minded
to effect the said insurance.
That afterwards, on July
24th, Boase, being in Cape Town, and having, as the said
defendants believe and aver, directions or authority from
plaintiff to cancel the aforesaid proposal, did direct the
company to cancel it, and on July 24th it was cancelled
accordingly by a writing across the face thereof.
That
nothing was written, said, or done by plaintiff, Boase, or
the company, in regard to the said proposal, or any insurance upon any property of plaintiff, when on Thursday
night, December 6th, 1860, a fire broke out in a " lean-to,'*
or stable, under a thatched roof (the same being a building
not shewn on a certain plan by the plaintiff attached to
his proposal aforesaid, as description of the buildings
thereby proposed to be insured), which fire, of which the
origin was not discovered, was with difficulty extinguished.
That immediately after the said fire, on Friday, December 7th, 1860, plaintiff repaired to Boase and requested
him to accept the sum of £9 2s., being the premium payable upon a policy effected under or according to the said

proposal, which

sum

the said Boase then and there acDecember 9th, the buildings and

cepted, after which, on

—
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merchandise of

iad been
(being only

premium
company
what had occurred on December 7th,

plaintiff in regard to which the said
so received were destroyed by fire, the

informed of

in reference to the said proposal of April 8th, after the said
. _
^
,
,
,
December 9th had taken place.
That defendants admit that the company'denies its liability for the said loss, and submit the following grounds and
reasons
,

lire or

,

,

:

Because on and before December 7th the proposal of
April 8th had by lapse of time as well as by express
authority of plaintiff become obsolete and been cancelled.
2nd. Because the said Boase, whom defendants admit to
liave been the agent of the company, had no power, either
express or to be implied from the customs and usage of the
colony regarding the authority of agents of assurance companies, to bind the company as assurers, whether by receiving a premium or otherwise, without having the previous
authority of the directors so to do, which authority the said
Boase had not, as the plaintiff must have known.
3rd. Because, even if Boase, as agent, would have had
authority under ordinary circumstances to bind the company by his receipt for £9 2s. as premium, he had not,
as the plaintiff ought to have known, any authority to bind
the company by such receipt, inasmuch as, if the fact of the
fire of December 6th were not made known to him, plaintiff
was chargeable with concealing a fact which he ought to
have disclosed, and inasmuch as, if the said fact was known
to Boase when he accepted payment of the premium, he was
chargeable with a neglect and failure of duty as such agent,
of which plaintiff had full notice from the nature of the
And defendants prayed for judgment.
ease.
1st.

The

replication

was

general.

Evidence was produced on both sides the facts found by
the Court will appear from the judgments.
;

Denyssen, for plaintiff.
The company is bound by the
See Story
agent's acts within the scope of his authority.
vol.
Contracts,
on Agency, §§ 126, 127 ; Story on
1, § 234.
payment
proposal
and
the
As to the lapse of time between the
of premium, Gorridon's proposal was after nine months still
open. No cancellation by authority of plaintiff ever took
place.

j^l\^
..

i|-

Sept. i'

Oomeiissen

»«.

BguitaWe Fire
inBurance Co,

—
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13.
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comdtoen vs.
Equitable Fire
Insurance Co.

Under the general issue,
Porter, A.O., for defendants.
the contract is denied. See Ellis on Insurance, p. 12. The
Boase had
alteration in the amounts made a new proposal.
no powcr to acccpt proposals, and the contract which Boase
rpi, « «««
i
ine proentered into was acceptance or a new proposal.
posal that was accepted in April was for £600 on buildings

^,.

_1

.

and £300 on goods. Boase could not alter into £500 on
buUdings and £400 on goods, unless he could alter into
There is no
£900 on goods or into £900 on buildings.
contract of insurance except after premium paid or accepted
There was no obligation to receive the premium.
proposal.
The company had a right to teU their agent that they had

There was notice to aU parties, and
and Boase, that the fire of December
As to the effect of precedent
6th was an incendiary fire.

cancelled this proposal.
therefore to plaintiff

see Ellis on Insurance ; Bufe vs. Turner (6 Taunt. 338) ;
If collusion could have
Marshall on Insurance, vol. 2.
vitiated, then gross negligence would vitiate by parity of
fire,

reasoning.

Cur. adv. vuU.

Posted (Sept. 4th).

The Court by
ment

a majority (Bell,

J., diss.)

gave judg-

for plaintiff.

—

Watekmeyee, J., said
-This action has been brought by
the plaintiff to recover the sum of £900 from the Equitable
Assurance Company, being a loss by fire against which it
is alleged an insurance had been effected by plaintiff with
the agent of the company at Somerset West, to whom the
premium had been duly paid. The Equitable Fire Assurance and Trust Company conduct their business in Cape
Town, and have agents in the several country districts.
In 1856 an agency was established at Somerset West,
and H. Boase was appointed agent. On April 12th of that
year, the secretary of the company wrote him the following
:

letter

:

" SiE,
is

—Your favour of

to hand.

receipts

;

7tli inst., accepting the agency ofithis company,
Herewith I beg to hand you proposals, powers of attorney, and
proposals must be filled in and signed by the party proposing ;

—

—

'
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separate valuations for each building are required, and if procurable, a
sketch of the property, with full particulars of the description of risk, as to
party- walls or wooden buildings, to enable the directors to fix a commensurate rate.
Monthly notice will be sent of premiums falUng due the
succeeding month. Having but few risks in your quarter, the company

hope you

By

will
this

do your best to extend their business.
morning's paper you will observe your wish has been com-

plied with.

" (Signed)

W. Y. Eldeidgb,

Secretary.''

The appointment of the agent was notified in the newspapers of the day, and until the end of 1860 Boase was
advertised as agent of the Equitable at Somerset West. In
AprU, 1860, plaintiff made a proposal to the agent for fire
insurance.
He proposed to insure £600 on a building,
stone and brick-buUt, under a thatched roof, detached from
other buildings, used as a retail shop and bakery, and £300
on merchandise. A sketch of the premises was annexed to
the proposal. The acceptance of the risk was in the following terms
:

" Equitable Office, Cape Town, April 27th, 1860.
" H. Boase, Esq.
" Snt, The proposal enclosed in your favour of 24th inst. is accepted
—No. 4434, £900 at 20«. special risk,' postage 2s. =£9 2s.
" Your obedient servant,

—

'

"

W. Y. Eldkidge,

The agent communicated the acceptance

Secretary.'!

of the proposal

whom

he likewise delivered the letter which
he had received from the company.
It was intended that
the policy should be assigned to one Brink, who held a
mortgage upon the house, and it would appear that the
plaintiff, thus groundlessly, was under the impression that
the attorney who prepared the mortgage bond in Cape
Town would pay the premium at the Equitable office.
According to the evidence of the agent, he had some conversation from time to time with the plaintiff about the
premium, and was told by him that he would settle it, but
never told by him that he was insured elsewhere. On July
18th, 1860, the secretary of the company wrote to the agent
to plaintiff, to

as follows

:

" Proposals No. 4241 and 4434,

J. P.

Do these gentlemen propose insuring,

Gorridon and James Comelissen.

or are

we to

cancel their proposals

"
?

1861.

•'^^
•>

\l\
^8.

——
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corndS"enM.
i2™iancecJ^

open in the company's
No written reply was
books, was
was in Cape Town
Boase
agent
but the
sent to this letter
took place
conversation
Some
receipt.
a fcw days after its
these two
respecting
agent
the
and
between the secretary
the agent
said
by
actually
was
what
to
as
proposals, and
states
that the
Boase
evidence.
of
conflict
some
there is
substance of this conversation was that Gorridon had sold
his house and that Cornelissen had not paid his premium.
The secretary himself did nob remember at aU what had
taken place, or what instructions he gave on the subject.
But Tennant, one of the clerks in the office, states that on
July 24th, 1860, he heard the secretary inquire of Boase in
the Equitable office about these proposals, that Boase
rephed, " Gorridon does not wish to insure, and Cornelissen
insured," on which the proposal was cancelled by
is
In this Tennant is
Eldridge's order in Boase's presence.
That the
corroborated by the accountant Merrington.
cancellation of the proposal was effected on that day by
the clerk admits of no doubt, but it is Ukewise clear that in
December, the time of the occurrences to which I shall
now refer, Boase had either whoUy forgotten that he had
ever ordered any cancellation, or that he must have been
On Thursday, December 6th,
misunderstood in July.
towards midnight, a lean-to attached to the waU of a sheepkraal abutting on the oven was on fire. This was destroyed,
but no injury done to the premises of plaintiff. Boase was
present at this fire.
He had had some conversation with
Brink, the mortgagee, some short time before this, about
Brink went
plaintiff's premium having not yet been paid.
to Cornehssen, and insisted on his completing the insurance
at once by paying the premium.
Cornelissen on Friday
evening went to Boase, told him he had discovered he was
not insured, and asked, " WUl you take the money and give
me a receipt ? " Boase replied, " Yes," took the money,
£9 2s., and gave the ordinary receipt.
On the acceptance
of the proposal he endorsed
Gorridon's

proposal,

then

still

one of October, 1859.
;

House and furniture
Goods

....

£500
£400
£900

—
41

On the same evening,
following letter to the

December
company

7,

1860, Boase wrote the

:

..

" Somerset West, Dec. Uh., 1860.
forwarded a proposal from James Comelissen, of this place.
Your reply reached me, accepting it. He forwarded
authority to some one in Cape Town to go to your office and transact the
business for him. Yesterday evening a small shed caught fire at the back
of his house, which caused him to make inquiry, when he found he was
not insured. He came this evening and paid the £9 2s., for which I gave
him our receipt. You will therefore get the poUcy ready by next week,
when I hope to be in town.
" House and furniture
£500
" Merchandise (shop)
£400
" Sib,

—On March 24th

last, I

....
....

£900
" (Signed) H. Boase."

This letter was too late for the post that night, and was
retained to be sent by the following post on Monday.
It
never reached the office. On Sunday night (December 9th)
plaintiffs' premises were consumed by fire
he has made
his claim on the office, and they repudiate it on the
ground that the proposal had been cancelled, and that the
agent in accepting the premium when he did, having exceeded his authority, could not bind the company.
In
order to arrive at a correct conclusion on the subject it is
necessary to examine what was the agent's authority, what
constitutes an actual insurance, and how far the company
is bound by the acts of its agent.
Besides the letter in
which Boase was informed of his functions as agent, there
is another of August 9th, 1856, in which, in reply to some
Inquiry as to his powers, he is told
" In reply to your
letter of 22nd ult. and 6th inst., you need only to have
;

:

—

debited yourself, which is crediting the company you represent, ten shillings (advising us thereof), and you were that
moment insured on pohcy 1722 the extra rate demanded.
The same applies to L.'s payment, you being the Equitable,
It is plain
with the exception of accepting proposals."
knew,
that
it was not
plaintiff
that Boase knew, and even
proposals.
The transaccept
the
of
the
former
in
power
to
mission of the proposal originally to the company was
sufficient notice

of this to plaintiff.

j^^\^

But there was no

period within which accepted proposals were considered
lapsed.
In the secretary's letter of July 19th, Gorridon's
proposal of the previous October is referred to in terms

is-

^^P^*Cornelissenrs.

insurance Co.
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which distinctly imply that up to that time, though ten
months after the date of acceptance, the agent would have
sej)t. 4.'
been justified in taking the premium and granting the
corneiissen »s. receipt.
If the premium, which was accepted on DeiMmlnce c" cember 7th, was on the same proposal which was offered in
April, then, supposing the evidence of the cancellation out
of the case, it would be clear that the company would
be bound, both as far as the agent and insured were concerned, as having insured from the date of the receipt of
According
premium, notwithstanding the lapse of time.
1861.

'!?^

13'.

to their

own mode

of

deahng, the payment of the premium

after acceptance of the proposal constituted the validity

though contemplated, not being
In the evidence in this case, two receipts were
produced as referring to Pohcy No. 3956, for 1859 and
In truth, as
1860, and no policy had ever been issued.
stated by the secretary, " When policies are asked for, they
are made out
premises may be insured for years without
pohcies, but assurances are not valid untU premiums be
actually paid."
Before entering on the real question as
regards plaintiff, I would say, as to the cancellation of the
proposal, that that seems to me to be a question wholly
between the office and the agent. If the proposal were the
same, and plaintiff knew nothing of any cancellation of
his proposal, then, notwithstanding the lapse of time, he
was justified in believing that the agent had power to
of the assurance, policies,
essential.

;

accept the

premium

;

and

that, the

premium being accepted,

which acceptance by the agent was clearly within the range
of his authority, the insurance was completed.
In that
case, there being no objection on any other score, he would
be entitled to the relief claimed. But it was argued for the
defendants that the description in the original proposal was
inaccurate, inasmuch as the " lean-to " in the kraal was not
referred to in the proposal nor added to the sketch, though
the fire of Thursday night actually originated there. I am
of opinion that the plaintiff is not to be boxmd by any
inaccuracy in the sketch, inasmuch as it is in proof. that
the company, through their agent, examined the premises
at the time the proposal was made
the " lean-to " in the
kraal was then in existence, and the sketch itself was made
by the agent, from his inspection and knowledge of the
premises, for the company.
The agent evidently consi;

43

dered the " lean-to " of no importance, and its presence on
the sketch would certainly not have increased the " special
risk " at all.
The risk was on a thatched house used for

shop and bakery, and, as a specially hazardous one, was
.
,
..
,1
mi
taken at a i-i
high rate.
The omission in the description of
what, in fact, did not at all increase the risk, and would not
have affected the premium, is not an omission which is fatal
to the recovery of an insurance on the faith of the proposal
on which the omission has taken place.
This is on the
principle, which has governed several late EngUsh cases,

...

,

it is a condition that notice of alterations in
insurances shall be given under penalty of
the poUcies being considered void, this is only
to be
understood where the alterations actually increase the risk
so that where the jury found that the erection of an additional steam-engine did not actually increase the risk of
fire it was held in the Exchequer Chamber, on appeal

that, Avhere

subsisting

;

of Exchequer (Stokes vs. Cox, 26 L.J.
Exch., p. 113), that such erection without notice did not
vitiate the policy, though notice of alterations was required
There being, then, no
on pain of voiding the poHcy.
objection on the score of misdescription in the proposal,
the next question is, whether the receipt given by the
agent was for the same risk which had been accepted by
There had been the fire on the
the company in April.
previous Thursday, possibly, nay probably, on some of the
But this is not concealed
evidence, an incendiary fire.

from the Court

The agent himself was aware of it.
from the company.
He had been present at the fire had told the mortgagee
held out on the
that the premium had not been paid
prepared
to accept
part of the company that he would be
the
paid,
assured
premium
was
and when the
the premium
their
him
as
through
company,
parties who trusted to the
recognised and established agent, that the premises
and goods were now safe in case a fire should again take
;

;

;

for the faith in the assurance of the agent
that the property was now insured, plaintiff, or more proplace.

But

bably the mortgagee, who seemed more concerned about the
peril of non-insurance, might have proceeded to Cape Town,
and would have had the insurance effected either at the
For
•chief office of the Equitable or at some other office.
It
Saturday.
on
even
time
been
have
would
this there

j^^\i
..

w-

Sept. i.

corueiissen w.
Eqiiitable Fire
insurance co.
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is

^"13;
sept. 4.1

corneiiBsen

said the agent ought to

have communicated with

his

before he accepted the premium, and that the secretary or directors ought to have had an opportunity of
exercisiug their judgment on the fire which destroyed the
office

M.

they might then have declined enterThis is possible. At the same time the
plaintiff and Brink were justified in presuming that the
agent's act in this respect was that of the company, and
that his judgment exercised on the previous fire was their
judgment. But was the insurance effected substantially the
same as that which was intended by the accepted proposal ?
I consider this to be a jury
I am of opinion that it was.
question.
The company had accepted a risk of £900 at
The sum to be insured on the house was £600 ori20s.
ginally, but the agent took upon himself to diminish that
sum to £500 on house and furniture. The house had cost,
having been just completed, £900.
It was plainly underinsured, and, by the risk actually taken, more than was
originally contemplated.
The goods, merchandise, &c.,
were in the proposal £300
the agent took upon himself
to increase this to £400.
If the plaintiff proves that he
had at the time goods to the latter amount, it being clear
that the company were prepared to take house and goods
at one rate and to take £900 on the whole, it rests on
the company rather to shew that they were substantially
damaged by this change, than on the insured that they
were not. It is clear that they were not. As regards the
agent's authority and the confidence with which in these
contracts persons deahng with insurance companies are
entitled to regard their transactions with agents, there is a
very instructive case in Philips on Insurance (vol. 1),
Perkins vs. Washington Co. The agent at the Savannah of
the company found that persons were anxious that their
insurances should commence from the date of the payment
of premium.
He wrote to the company that there was
difficulty in getting along with assurance,
unless the
company would furnish him with blank policies already
signed, or his receipt for the premium was made binding
on the company, for he found that applicants wanted the
policy to commence as soon as the premium was paid. The
.secretary answered that the directors were aware of the

taraiiMCo! shed.

Possibly

taining the risk.

;

difficulty,

and would obviate

it

as far as

was consistent

'
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with the principle they had adopted, which was that no
isai.
insurance should be binding until the premium was received
T" is.'
in New York, for the company would not be answerable for
sept.
the risk of sending the premium either by land or water, comeii^nw.
On January 5th, 1820, the agent received the premium for iSS^anceCo!
the insurance of 5000 dols. on the plaintiff's stock and goods,
to commence from that day, for which he gave a receipt.
On the 11th, and before the company had received the
premium or made out the poUcy, the property was consumed by fire. The company refused to pay the amount.
In the Court below it was held that the agent was not
empowered to bind the company, and that nothing in the
company's Acts authorised any one to suppose that he was
so empowered.
The Supreme C!ourt of Errors reversed
that judgment, holding in effect that as there was no reason
for supposing, if the intelligence of the insurance and
premium paid had reached New York before the intelligence of the fire, that any objection would have been
raised against the agent's act, the fact of the fire coming
to their notice at the same time should not prejudice
plaintiff.
One of the judges stated that as a post could
have reached New York with the premium before the
notice of the fire, and that the risk would undoubtedly then
have been accepted, there being no other objection to the
policy, the plaintiff was not to be prejudiced by the neglect
In
of the agent in not transmitting the premium at once.
like manner, it will be borne in mind that the insurance
it was possible to have
took place on a Friday evening
sent a letter by the Saturday evening, and, as a juror,
I cannot doubt that if the agent had sent that letter
then, there would have been no hesitation about the
A further
ratifying of the agent's act as to this risk.
illustration of the manner in which insurance companies
are bound by their agents, even sometimes when the
party dealing with the agent ought to have known that
what the agent did was beyond the immediate scope of
his authority, is afforded by the case of Wing vs. Harvey
(23 L.J. Ch., p. 511), where a life was insured in the
One of the conditions endorsed
Norwich Union Society.
on the poUcy which was issued was that " if the party on
whose life the insurance is granted shall go beyond the
limits of Europe without the hcence of the directors, this
4.'

;

—
;
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void, the insurance intended to be
nolicv
J shall become
XT
T
T
1
cease, and the money paid to the
shall
effected
hereby
11
4.'
Sept.
During the existence
society become forfeited to its use."
corneUasenBs. of the TDolicv, the iusured proceeded to Canada, where he
J'
r
Equitable Fue
/-v^i
Insurance Co. lived some years and afterwards died.
(Jn the occasion of
1861.

June

11.

•

1

"

,„ii.i

i.

premium

after the departure from
without hcence, his assignee went
to the agent at Bury, informed the agent of the departure,
and then and on each subsequent occasion asked whether
he would be safe in paying the premiums under the circumstances of the assured being abroad, to which the agent
replied that the poUcies would be perfectly good, provided
the premiums were regularly paid. After some years, the
insured died. The agent paid over the premiums from time
to time, but never informed the directors of his absence
from England, and it was only when the insurance was
The Loeds
claimed that they became aware of the fact.
Justices held that the company was liable. A late case
Rossiter vs. Trafalgar Life Assurance Co. (27 Beav. p. 377)
I quote from the note in Fisher's Digest for 1860 is an
illustration of the extent to which the acts of an agent,

the

first

England

payment

of

of the insured

—

as far as the public is concerned, are binding, notwith"
proposal for
standing apparent excess of authority.
a life policy was accepted on behaK of the London Assurance Company by the Agent in Austraha, who acted in the
transaction through the medium of a sub-agent, and the
premium was paid. Held binding on the company, though
the agent had no authority to appoint a sub-agent, and
In
although there were informaUties, but of form only."
the present instance I consider that if the question be
considered (to use the terms of the American case) in the
same manner as if fche letter of the agent had been received
before any loss was sustained, there would not have been
any dissatisfaction expressed with the agent's conduct, but
rather satisfaction that a proposal supposed to be cancelled

A

would still operate beneficially to the company. I have no
doubt as a juror that the difficulties were felt as to the
agent's conduct in consequence of the loss, and if there
had been no loss it would not have been suggested that he
had gone beyond the scope of his authority. Thus, as far
as the public dealing with insurance companies is concerned,
I consider the true test in a case of this nature, not what

47

were the objections raised after the loss, but would any
j„®eVi
i|objection or doubt of power whatever have been entertained
sept^4.
had there not been a loss ? I cannot but conclude, even if
the agent may be considered as regards his company to S™"itSrtce
have gone beyond his direct authority, that the plaintiff insurance co.
deaUng with him was justified in assuming that he was
empowered to act as he did. If so, the company is hable
to the plaintiff, and there should be judgment in his favour
with costs. I have not referred to the somewhat conflicting
evidence as to what took place between the directors of the
company and the agent when he came to town personally
••

to give notice of the

the amount

Hodges,

is

fire,

as the plaintiff's right to claim

not affected at

all

by that

evidence.

—

C.J., said
I agree in the judgment dehvered
brother Watermeyer, who has entered so minutely
into the particulars of the case that I do not feel it necessary
to offer any remark.

by

:

my

—

Boase was agent of the
Bell, J., dissented, and said
defendant's company at Somerset for the effecting of insurances under a private instruction which restrained him
from accepting proposals for insurance until after they had
been submitted to defendants for consideration, and he
had their authority for so doing. In March, 1860, plaintiff
got from Boase a printed form of proposal, with queries to
One of these queries was whether
be answered by him.
the premises were " detached from all other buildings," and
another " whether household furniture, wearing apparel,
&c., in private use, or merchandise, hazardous or otherwise."
On the back of the proposals a string of conditions are
The 3rd states that " all persons are required to
printed.
be expUcit in the description of the buildings or goods on
which they propose to effect insurance, so that the proper
The 8th condition
rate of premium may be charged."
says that " when assurances deemed special risks are pro:

posed the most particular

specifications of the property

and aU circumstances attending the same will be required."
The 17th condition says that no receipts for the amount
of premiums are to be taken except such as are printed
forms " issued from the company's office, and signed by the
The 20th condition says,
secretary or acting secretary."

48
" Fraud or wilfully setting the place or goods on fire wiD
Plaintiff filled up the space opposite to
"f™^
the premises by the word " detached,"
about
query
the
first
sebt.^4.'
com^envs. without more, and the second query by the word " meriSStMeCa chandise," and he specified £600 as the amount to be
insured on " a building," and £300 as the amount to be
He then returned the proinsured on " merchandise."
Defendposals to Boase to be transmitted to defendants.
1861.

is!

vitiate the policy."

ants entertained the proposals, and on April 27th, 1860,
sent them back to Boase, by whom they were duly received.
Boase shewed defendants' letter of acceptance to plaintiii,
who said he had not money just then to pay the premium,

but would bring it, and he asked for and took away defendDefendants had in 1856 told Boase that
letter.
he might consider himse.K as them, " with the exception of
He acted upon that exception in
accepting proposals."
this transaction with plaintiff by sending the proposal to
defendants, and plaintiff was thus by the course of dealing
made aware that Boase had no power to accept a risk until
Nothing
it had been approved by defendants themselves.
further passed between plaintiff and Boase at this time.
On July 18th, defendants wrote to Boase referring to the
proposal by plaintiff, and by another person called Gorridon,
" Do these gentlemen propose insuring, or
and inquiring
No written answer
are we to cancel their proposals ? "
On Thursday,
was returned by Boase to this letter.
December 6, a fire took place in the thatched roof of
a stable standing in a kraal, surrounded by a regularly
The wall of this
bmlt wall and shut in by gates.
stable abutted on an oven which formed part of the
insured premises according to a sketch prepared by Boase
and attached to the proposals when they were sent to
defendants, whereas the stable did not form any part of the
premises to be assured according to that sketch and to
the evidence of Boase. This fire in the general opinion of
the neighbourhood was not accidental, but occasioned by
an incendiary. It was fortunately extinguished before any
material damage had been done.
It appeared from the
proposals that the insurance proposed by plaintiff had been
intended to secure the payment of £400 to Brink, who had
ants'

:

lent that

sum

to plaintiff.

of this fire Boase,

On

the day after the occurrence

happening to see Brink, told him he had
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made

a narrow escape, as the plaintiff's premises had never
yet been insured, the premium never having been paid.

isai.

Brink spoke to plaintiff on the subject, and in consequence
he called at Boase's shop on the evening of Friday,
1
-ry
1
ni
XT!
December
7th.
He brought with him defendants ?iletter
of April accepting his proposal for insurance.
He asked
Boase if he was willing to take the money. Boase said,
" Yes."
Plaintiff paid £9 2s., which was the amount of the
premium upon £900, and Boase gave him the ordinary
printed receipt of defendants. This receipt had been lost,
but Boase in presence of the Court filled up a blank in the

Sept. 4.

1

way

-t

I-

in which, according to his recollection, that given to

plaintiff

had been

filled

up.

According to this the receipt

specified that the insurance covered £500

upon buildings

and

£400 upon goods, whereas the original proposal
accepted by defendants, as before observed, gave " £600 on
a building " and " £300 on merchandise." But it seems
doubtful whether Boase was correct in his evidence about
the receipt, for it appears that at the time he marked upon
defendants'

letter

of

acceptance

"

House and

furniture

The payment to Boase took place
£500, goods £400."
On the same
before the shops of the village were closed.
night Boase wrote defendants a letter in which he mentioned the fire of the Thursday evening, and informed
them that plaintiff had paid the premium on the proposal
sent to them in March, and that he had given them a receipt
for it.
The post for Cape Town would leave Somerset on
the morning of Saturday about five o'clock, but Boase for

some reason did not forward this letter by it. On Sunday
a fire took place which consumed the whole of plaintiff's
premises and their contents, with the exception of about
£20 worth of goods which were rescued from the fiames.
On Monday morning early, Boase left Somerset for Cape
Town.
As soon as defendants' office was open, he comThe
municated to the secretary what had happened.
secretary referred to the original proposals, and these on
examination had written across them, " Cancelled by order
of H. Boase, Mr. Cornehssen having insured elsewhere.
Cape Town, July 24, 1860." This was signed by Tennant,
one of defendants' clerks, "pro secretary." There seems
to be no doubt that this was written on the day it bears
but the circumstances under which it came to be
date
;
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On the whole, the
written have been very much disputed.
evidence seems to me to estabhsh that the plaintiff at the
time the proposals were accepted had said something which
gave Boasc to understand that the insurance would be
effected in Cape Town, through the instrumentality of
some one else, and so many months having elapsed without
having come to Boase to pay his premium, Boase,
on receiving the letter of defendants' secretary of July 18th,
thought the matter had gone off, so much so that, although
living in the same village, he did not even go to the
that, being in Cape
plaintiff to inquire how the matter stood
Town on July 24th, he told the secretary how the matter
had struck him, whereupon the secretary said, " Well, I
suppose we may cancel it," to which Boase assented, and
thereupon Tennant, by direction of the secretary, then and
there wrote upon the proposals the words in question. I
have not gone more minutely into the evidence upon this
debated question of cancellation because it seems to me
that no more is necessary for the decision of this case, so
far as the cancellation is concerned, than to see whether
the cancellation, however it arose, was done with the
knowledge of Boase, and this the evidence of Tennant and
of Merrington seems to me conclusively to establish.
The
first question which suggests itself upon these facts is,
What was the effect of the acceptance by defendants in
plaintiff

;

made in March ? I cannot
any other effect imputable to that circumstance
than what the words "acceptance of the proposals" would, ex
figurd verborum, naturally import, viz., an approval by
defendants of the risk which plaintiff proposed that they
should run and an agreement to his proposal that they
should run such risk whenever he was prepared to enter
upon a contract to that effect. If a policy had been drawn
out in correspondence with the proposals, and delivered by
Boase to, and accepted by, plaintiff, I should have held
that the contract of insurance had been completed, the
defendants having a right of action to compel payment of
the premium, except in so far as this conclusion might be
excluded by that condition which declares that " assurances
are not valid -until the premiums be actually paid."
And,
April, of plaintiff's proposals

perceive

on the other hand,

if

plaintiff,

on learning that

his proposals

had been accepted, had paid the premium to Boase without
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receiving from him a policy, I should have held the contract of insurance to have been completed, the plaintiff

having a right of action to compel delivery of a pohcy
framed in terms of the proposals.
But, so long as the
matter rested merely upon proposals made and accepted,
no contract was made, and it was open either to plaintiff or
defendants to draw back and rescind what had been done.
It seems to me, therefore, that defendants were entitled to
cancel the proposals, as they did, without any previous
communication to, or authority from, plaintiff, and that by
that cancellation the proposals of
followed upon them were at an end.

March and
If

all

that

that cancellation

had not been communicated to Boase, or, having been
communicated to him, had been either forgotten or disregarded by him, and had not been communicated to
plaintiff, and in these circumstances Boase had taken from
plaintiff the premiums and given him, even so late as
December 7th, a receipt for the insurance in the exact terms
of the proposals, I should have been disposed to hold that
the insurance had been duly effected, notwithstanding the
cancellation never communicated to plaintiff, that defendants must be bound by the act of their agent, and, ff in
any degree damnified by that act, they must look to their
I say this always without
own agent for their relief.
reference to the effect upon such a state of circumstances
of the fire which happened upon the Thursday, the day
before the premium was paid, and without reference to the
case of Bufe vs. Turner (6 Taunt p. 338), cited by defendants,
because I would rather avoid giving an opinion as to how
far the effect of that fire could change the condition of the
But I
parties, or interrupt the completion of the contract.
may observe that ff the occurrence of the fire in the case
alluded to justified the nuUification of the contract, as the
Court held that it did, mvXto majus should such a result be
come to in this case. In Bufe's case a fire occurred in the
premises of other persons not immediately contiguous to
those insured, and without the slightest suggestion that the
whereas, in the present
fire had not been purely accidental
case, the fire occurred in premises belonging to the plaintiff,
contiguous to, and even attached to, the premises proposed
to be insured, although these had been described in the
proposals as " detached." But if I am correct in holding
;

E
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that what took place after the occurrence of this fire was
not a completion of an insurance upon the original proposals, but a new insurance, it is immaterial to consider the
effect of the occurrence of this upon the first proposals,
becausc I must further come to the conclusion that what
took place on December 7th did not effect a valid contract of

insurance even upon another basis than that of the original
Plaintiff was made aware by Boase's course of
proposals.
deahng with him that he had no power to consider pro-

must be done by defendants themselves.
proposed on December 7th that the
insurance should be £500 on " house and furniture " and
£400 on " goods," instead of £600 on " buildings " and
posals, that that

When,

therefore, he

£300 on " goods," as in the original proposals accepted by
defendants, he was making the proposal of a new risk,
which he, as well as Boase, knew must be submitted to
defendants for their acceptance before any insurance could
And whatever I might think would have
be effected.
been the effect of the fire of the Thursday upon the contract
of insurance, if the original one had been carried out, I can
entertain little doubt, viewing what passed on December 7tli
as an attempt to effect a contract of insurance for an altered
risk, that it was plaintiff's duty to communicate expressly
to Boase, that he might communicate to defendants, not
only the fact of the fire of the Thursday, but the general
belief of the neighbourhood that that fire had been
occasioned by an incendiary. It is no doubt true that the
original proposal stipulated for £9 on £900, or 20s. per cent,
of premium, and that the second proposal did the same,
and that anything valued in that £900 was covered from
one and the same risk, so that in one view the two proposals
do not differ, for whether any given £100 lost and to be
replaced or paid for under the policy were in respect of
goods, or furniture, or house, defendants had considered all
in the same category by attaching the same rate of premium
to each
yet in another point of view the risks were
different, or rather might, in defendants' estimation, be
considered to be different, one kind of property in the
event of fire being more or less likely to suffer by it or
escape from it, than the other. Plaintiff did not continue
the original sums
he must therefore have made the change
from some motive of advantage, and that motive may have
;

;
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been to defendant's disadvantage, and I think they were
j^^ji
i^entitled to the opportunity of considering whether it would
4.
Sept.
be so or not under the condition which reserved for them
corneUssenM.
the consideration of all proposals. In the original proposal
£600 was to cover buildings alone. In the new one the insurance co.
sum was changed to £500, to cover furniture as well as
building.
Had the fire done only £100 worth of damage
to the house, but £400 worth of damage to the furniture, the
company would have been hable for the whole sum in the
policy, whereas under the first insurance they would have
been liable only for £100 in respect of the house, and for
nothing in respect of the furniture which would not have
been covered by the word " goods." It may be, moreover,
that if the occurrence of the fire on the Thursday had been
communicated to defendants at the time of communicating
to them the new proposal, they would have been of opinion
that, the attempt of the incendiary having failed in its
but, on
object, it was not likely that it would be renewed
the other hand, they might have argued that, as the attempt
had been defeated by the extinction of the fire, it was only
to be anticipated that it would be renewed, and if defendants had been of that opinion it is possible that they
might have declined to insure the premises for the time at
least, and until it should be seen whether the belief of the
neighbourhood aS to the origin of the fire was correct or
It was not sufficient to leave this to the information
not.
which Boase had in common with the rest of the neighbourhood. It should have been expressly brought to his notice
by plaintiff that Boase might communicate it to defendants.
In an American case, Curry vs. Commercial Insurance Co.
(10 Pick. 533), it was held that the omission to disclose, at
the time of insuring, a threat uttered by a third party that
he would burn the premises was sufficient to void the
much more should the omission to disclose an
insurance
attempt already made to burn the premises have that effect.
..

;

;

be that if the alteration of the proposal and the
information as to the fire on Thursday had been communicated to defendants on the Saturday before the occurrence
of the fire of Sunday, they would have ratified what had
been done by their agent and have adopted the insurance,
option,
but, if entitled to have the power of making an
cannot
I
occurred,
not
while as yet the fire of Sunday had
It

may

u
1861.
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see that the occurrence of that accident alters the case, or
pjj^j|.^gg ^YiQ Court to Say what they would have done in the

given case. It may be also that if Boase, as I think was
his duty, had decHned to take the new insurance, until
defendants had accepted the proposal, plaintiff would have
said he must go elsewhere, because he must be immediately
insured, though on the evidence that seems very unlikely.
But I do not see that that alters the case, because plaintiff,
when he asked Boase to take the premium on the new
proposal, knew, as I have before observed, that Boase had
no power to accept proposals, and nothing in the course of
defendants' dealing with their agent in regard to plaintiff
or other parties had occurred to justify plaintiff in making
the inquiry of Boase as to whether he would accept the
premium or in thinking that Boase's power as to acceptance
of proposals was altered. If, therefore, he paid the premium
trusting to defendants ratifying the transaction by adopting
It would have
the insurance, he did so at his own risk.
have
informed
to
been the duty of Boase in such a case
done,
what
he
had
time
of
reasonable
defendants within a
transaction
repudiate
the
immediately
did
not
they
and if
or by lapse of time deceived plaintiff into the belief that

they had adopted it, and the fire had meanwhile occurred,
but there was nothing
the case would have been different
which made it incumbent on Boase not to allow Saturday's
mail to go without his letter written on the Friday, and the
My opinion on this
fire occurred before another mail left.
part of the case is illustrated by the case of Wing vs. Harvey
(23 L.J. Ch. p. 511), where the question was, whether a
policy for life insurance was rendered void by the person
whose life was insured having gone to Canada without
leave of the directors of the insurance company, in the face
of an express condition in the policy that if the assured
" shall go beyond the limits of Europe without the licence
;

become void," notwithstanding that the agents of the company had received
payment of the premiums for twenty years with a distinct
intimation at the first occasion of payment, after the
departure of the party whose life was assured, that he had
gone to Canada, and an inquiry repeated on each occasion
of the directors, this policy shall

of

payment whether

in the circumstances,

would be safe to pay the premium
and an answer returned by the agent

it

a

that the policy
regularly paid.

would be good if the premium were
The Lords Justices of Appeal were of

opinion from other facts in the case, to which I have not
adverted, that the insurance company was affected with
,
.
„
,
notice 01 the departure of the assured for Canada
but,
without deciding that question, they held that, the agents
of the company having from time to time received the
premium upon the faith of the policy continuing valid, and
the premium having been from time to time received by
the company from their agent, they were as much bound in
a question with the assured as if the premiums had been
paid directly to the company, because it was the duty of
the agent to have communicated to the company the
circumstances under which the premiums had been annually paid.
In other words, the Court held that the assured
was entitled to rely that the answer given by the agent
from year to year for twenty years was given after having
communicated with and having had the authority of the
directors of the company for giving it.
But I cannot think
that the same judgment would have been arrived at if the
assured had on the first and only occasion made the inquiry
of the agent, and had received his answer and paid the
premium then and there knowingly without the agent
having had an opportunity of previously communicating
with the company. I cannot think that the Court would
in such a case have held that the assured was entitled to
believe that the agent had authority from the company for
dispensing with the express condition of the policy. Such
a doctrine would be verj?^ perilous for principals, as it would
amount to this, that a party to a written contract could be
relieved from one of its express conditions by the word of
the agent of the other contracting party. I must consider
that it was the long course of dealing between the agent
and the assured which was the ground of that decision
course of dealing continued until the death of the assured
put it beyond the power of him and those in his interest to
be reinstated in the position in which they were before the
premiums were paid, which in the opinion of the Court
justified the assured in thinking that his inquiry, if not
communicated by the agent to the company on the first
occasion before the premium was paid, had at all events
been communicated afterwards, and had been responded to
,

;

—
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and other payments were made and
I cannot think that if the assured had died the
is:
received.
sept.l^.'
day after the first payment of premium, and before by
com^envs. possibiUty the agent could have had the authority of the
have been held hable under
i^s^li^ance cJ' company, the company would
the policy or that the company would have been precluded
from returning the premium and declaring the policy void
within a reasonable time after the first payment of the
premium to the agent if the agent had communicated the
inquiry as to the assured's departure to the company, the
1861.

before the second

^"^^

;

company had answered that the policy in the circumstances
would be void, and the agent had communicated this
answer to the assured, because the written policy told the
assured that such would be the effect of his departure from
Europe, and nothing had as yet occurred to justify him in
thinking that the agent had authority for discharging the
In the present case, if I am right in holding
condition.
that what occurred between plaintiff and Boase on the
Friday evening was in truth the effecting of an insurance
upon new proposals, different from those which had been
submitted to and approved of by the directors with
plaintiff's knowledge, then no course of dealing between
plaintiff and Boase had occurred to justify the plaintiff in
thinking that Boase had power to effect insurances before
submitting the proposals for them to defendants, so as to do
away with the effect of the course of dealing at the outset
of the intercourse between the parties, which plainly told
On the whole I
plaintiff that Boase had no such power.

am

no insurance was ever effected upon the
inasmuch as no premium was paid by
plaintiff on one side nor any poUcy dehvered by defendants
and that the payment of premium by
on the other side
plaintiff made upon the Friday evening was for an insurance
upon new and different proposals, which the plaintiff knew
would have to be submitted to and approved of by defendants before any insurance could be effected under the
general rules of the company, and nothing in the course of
dealing had occurred which could justify plaintiff in
thinking that this rule had been altered so as to give
Boase the power of considering and approving proposals.
There is a case of Perkins vs. Washington Insurance Co.
of opinion that

original proposals,

;

(6

Johns. Chanc. Cases) referred to in

1 Phillips,

p. 12,

which
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may

be supposed to have some bearing upon the present
but when looked into this will not be found, in my
opinion, to be the fact.
There Russell, the agent, had been

one
in

;

the

habit

of
.,

negotiating
°
"

insurances,
,

'

receiving
°

the
^

premiums, and transmitting them to the company, under
an arrangement between himself and them that they would
,

recognise the insurances effected by him in those cases in
which (1) the premium received by him should reach

them

in safety, (2) the premium should be according to
the rate approved of by them, and (3) the insurance should
be upon a risk with which they were satisfied. The Court,
assenting to the proposition that the agent had not power
to bind his principals unless all these three requisites

should exist, held the company to be bound, although the
premises had been burned before the premiums reached the
company, because (1) the premium did reach them in
safety
(2) the rate, though not, from impossibility in the
circumstances, approved of, corresponded with the rules and
regulations of the company, and could not have been
objected to by them except upon arbitrary grounds
and
(3) no objection was suggested as to the nature of the
risk, and therefore it was to be taken that none could or
would have been raised had not the fire occurred.
The
opinion of Woodivorth (1 Philhps, p. 15) well expresses what
was done in that case.
[The learned Judge read the
passage and proceeded :] But to apply that to this case,
the matter insured was entirely changed, and information
which might have induced the company to refrain for a
time at least from accepting the insurance until the result
of the incendiary attempts should be seen, was not communicated to them. I cannot take upon me to say that
the company would certainly have accepted the insurance
had this information been communicated to them, as T
think the Court was justified in saying in the case to
which I have just alluded and if in fact the Court there
accepted for the company the insurance, it was the course
of dealing of the company themselves which made this
necessary
without it, justice could not have been done to
the public. But there was no course of dealing here which
in my opinion either justifies or compels this Court to say,
or which enables it to form an opinion as to what the
defendants would have done in the present case. According
;

;

;

:
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judgment

Court ought

of the

to be for the defendants.
rPlaintiff's Attorney, J. G.
LDelendants' Attorneys, J.

^
^
DE KOEli.
H
& H. Reid & Nephew. J

De Klerk and Wife

vs.

Jotjbdaht.

(In Camera.)

Transmission of Will from custody of Master.

On

application

the Coukt

ordered the Master

—

to

original will to Somerset East in order that

'produced in the Circuit Court in
validity

an

Practice.

transmit an
it

might he

action in which

its

was disputed.

Semble, the Court will not make such an order before summons
in the cause has been issued.
Deri's

De KiCTk and

T^in

This was an ex parte apphcation for an order on the
will to Somerset East.
"^^^ affidavits stated that there was an action pending in
the Somerset East Circuit Court in which the validity of
the will was in dispute. The plaintiffs in the action, the
applicants, alleged that the will was not signed by the
testators in the presence of witnesses, and made apphcation
on the ground that it was necessary to produce the document in Court to prove that allegation.
The will had
been made in 1848, in which year the wife died, but the
husband was only recently deceased.

^^^ter to transmit a

Porter, A.G., for the applicants,

[Bell,

J.

:

moved.

—I am not inclined to grant this application

ex parte

There

away by a

river.]

is

a risk of the will being lost or carried

In that case the copy in the Master's
wiU.

The

loss of the original

office would be the
document would be against

who make the apphcation.
[Watermeyek, J.
Cases of this kind have generally
been commenced in the Supreme Court. I do not recollect

the plaintiffs,

:

any case

—

in which, before a

summons has been taken

—

out

as appears to be the case in this instance
an instrument
in the Master's custody has been sent away.]

—
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The Court (Bell and Watermeyek,
application

JJ.) granted the

but Bell, J., intimated that no order of this
kind would be granted in future, unless there be a record,
so that it may be ascertained what are the matters in regard
to which the will is desired to be produced.
[Applicants' Attorneys, J.

&

H. Reid

In
Will.

re

vfuevs.
Jourdan.

& Nephew.]

Neethling.

— Minute and Grosse. —Protocol. —Certified Copy. —
Ord. 104, §§

On

issiOct. 15.

;

application for

an

3, 7.

order on the Registrar

to deliver

up

the

original minute of a ivill in the protocol of a notary the
Court refused the order, hut directed that the Master
receive

and

enregister

a notarial copy

of the will certified

by the Registrar.
This was an apphcation for an order on the Registrar
Supreme Court to deUver up to applicant, in his
capacity as executor of his deceased wife, the original
minute of the mutual will of applicant and wife, contained
in the protocol of one Beck, a notary, deceased.
The
" grosse " of the instrument, issued by the notary at the
time of execution of the will, had been lost. The Registrar
had granted a certified copy of the will to Mr. Wessels,
apph'cant's attorney, but the Master declined to receive it.
It appeared that on previous occasions the Court had in
the case of notaries absent from the Colony, whose protocols were in the custody of thii'd parties, granted an
order for the delivery of the original minute to be filed
with the Master.
of the

Watermeyer, for apphcant.
Cur. adv.

vidt.

Posted (Oct.

31).

The Court (Bell and Watermeyer,

JJ.) refused the

application as brought, but made the following order
That the Master receive and enregister a notarial copy
:

isei.
^f.'li'.

/« re itothung.

—
60
of the will in question, certified also

1881.
Oct. 29.

„

/rereNeethiin?.

by the

Registrar, Mr.

;
and that
the provisions of Ord. 104 be considered as thereby satisfied
and complied with, under the circumstances of this case.

Notary Wessels to give the notarial

31.

certificate

[Applicant's Attorney, Wessels.]

Note.

Application

1868.

Mar. 12.

In

re

—The following similar applications have been made

Deneys.

up an

by the Master

:

Deneys.

In

re

for

an order on one Buyskes, a notary,

to give

original will.

The Court

ordered that the original will be forthwith delivered to the
will, with
the order of Court made in respect thereof annexed.
Costs out of the
Master, the notary to keep in his protocol a copy of the said
estate.

In
Application by the

1882.

Feb.

„

9.

28.

In re Weston.

widow

re

Weston.

of one Weston, deceased, for the removal of

the original will of her husband, filed in the protocol of the notary, J. H.

Hofmeyr.
It appeared that applicant was in London, and the production of the
original will was considered necessary for the granting of probate.
There
was no statement in applicant's affidavit that applicant had 'applied for
probate, and that her application had been refused unless the original will
could be produced.

The Cottet refused the application, but with leave to renew it, if upon
appUcation in the proper quarter it is found that the notarial dupHcatc or
a copy certified by the Registrar under seal of the Court is not sufficient
for the purpose.
Posted, (Feb. 28).

The Coukt

stated that the application

the Court would

had been

now authorise the Registrar,

if it

reconsidered, and that

should be found necessary

to send the original will to England, to
tocol

and give

it

remove it from the notary's proup, placing a duly certified copy in its place.

In
1883.

Oct 12
'

Z»

'

re Beresford.

re

Beresford.

AppUcation for an order on Master to give probate to a copy of a
^^^ original of which had been lost.

will,

The Court ordered the copy of the will to be filed with the Master,
and a rule nisi to issue to shew cause why the copy should not be acted
upon as the last will.
Poatea (Oct. 22).

Rule made absolute.
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In

re

McGibbon.

The Court

ordered that the Master grant probate upon a notarial copy
of the original will being filed with him.

^^P„
^^
III re

In

The Court

re

'

McGibboB.

Pboctor.
1887.

ordered the original will to be taken out of the protocol of
by the Registrar to the Master, the original

the notary, and to be delivered

be replaced in the notary's protocol by a

will to

Van den Berg
Sale and Purchase.

—

Aii^tion.

Sham
In an

vs.

Dv

'

^"

certified copy.

^^ Proctor.

Toit.

—Conditions

of Sale.

—

Bidding.

action brought to compel the defendant to take transfer

it was alleged he had bought at a sale by
the Court refused to entertain the case, it appearing from plaintiff's evidence that sham bids had been
made at the sale by the auctioneer in order to induce

of

a farm which

auction,

others to bid.

Action to compel defendant to take transfer of a subdivision of the farm " Zeekoekraal," in the division of
Caledon.
The declaration alleged that on April 6th, 1860, the
plaintiff sold by public auction to the defendant for £675
a portion of the farm " Zeekoekraal," situate in Caledon
division, together with a right to certain wood and buildThat conditions of sale were publicly
ings on the land.

read out by the auctioneer. Van Blommestein, whereby
the price was made payable in three instalments as stated
That the defendant took posin the conditions annexed.
session of the ground immediately after the sale, but has
That the defendant
not paid any of the purchase price.
conditions of sale
the
that
pretext
recently, under the
him
at
or after the comsigned
by
annexed, which were
of the conthe
whole
contain
not
sale,
do
pletion of the
sale or to
contract
of
the
fulfil
to
refuses
ditions of sale,
for judgprayed
plaintiff
the
and
price
pay the purchase
terms
the
with
accordance
in
price
purchase
ment for the
;

of the conditions of sale, he tendering transfer.

1861.

Dec. 10.

^^^ iilTBerg
...DuToit.

—
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1861.

^^
'

t^°Du\ort^'

The plea admitted the purchase, but pleaded that it was
the express agreement and understanding that

made with

defendant should also obtain a certain right of servitude set
out in a document which was read by the auctioneer at the
" That the proprietors of this part shall
sale, as follows
have the right of grazing over all other parts of the farm not
being cultivated, and allow the same right to the proprietors
That he signed the conditions of sale,
of the other parts."
when tendered, in the faith that he concluded no other agreement than that which had been before verbally made by him,
:

—

wherein the right of servitude as above was stipulated to
be given. That he entered into occupancy of the farm in
the same faith.
That in September, 1860, he discovered
that the right of servitude had not been inserted in the
written conditions, and that he at once claimed that the
right should be conveyed to him.
That he has always been
ready and willing to fulfil the conditions of sale on the
said right being conveyed to him.
And for a claim in reconvention defendant claimed that
the plaintiff might be condemned to transfer to him the
farm with the servitude above mentioned, on his complying
with the terms of the conditions of sale.
Issue was joined on these pleadings.

For the
P. C.

plaintiff

:

Van Blommestein

stated that at the sale held on
April 6th, 1860, he acted as auctioneer under instructions
from L. Weymar, the agent employed by plaintiff to

conduct the sale. Prior to the bid of defendant, the condition in dispute, a kind of memorandum made on the
itself, by whose authority did not appear, was read
After defendant's bid it was read aloud repeatedly
as an inducement to buyers to buy.
The place was bid up
and sold according to the conditions contained in title and
diagram.
The condition was not contained in plaintiff's
transfer deed.
After the sale, the conditions of sale, which
did not contain this special condition, were read over to

diagram

aloud.

defendant in presence of witnesses, Weymar and plaintiff,
signed.
Witness heard no more of the
matter tiU August, 1861, when defendant called on him
and complained that he had been humbugged by the
omission of the condition.
Witness repHed it was not a
positive condition
it had been read over merely as a

and were then

;

63
clause which stood on the diagram, and which would give
the purchaser certain rights if binding.

Under examination by the Ooukt, witness admitted that
it was customary for auctioneers to make false bids.
That
at the sale in question witness had commenced with a sham
bid
that this was succeeded by a real bid
that other
sham bids, made by himself or Weymar, were made
between the real bids, until the farm was ultimately
knocked down to defendant. Three parties made real bids.
;

;

Porter, A.G., for plaintiff.

Watermeyer, for defendant.
this stage of the case, the Court expressed an opinion
that the case could not be allowed to proceed further, as the
sale was illegal under the Proclamation of Sir J. Cradock,
which declared that auctioneers making false bids are liable

At

to immediate suspension.
Porter, for plaintiff :— The defendant should have pleaded
" puffing " if that was his case, but it was not
he defended
on other grounds. Defendant might waive this objection
and proceed to the real defence.
;

The Coubt (Bell and Watermeyer, JJ.) held that if
were to depend on technical grounds they would give
defendant leave to amend his plea. As it was, defendant
had not been made aware, until the witness was heard, that
sham bidding was going on against him on other and
higher grounds the Court would not entertain the case,
even if defendant's counsel were disposed to waive the
The transaction was a fraud on the pubUc.
objection.
Every sham bid so made by an auctioneer to run up the
The
price of an article was illegal, and made a sale void.
conduct of witness and of Weymar was most reprehensible.
it

;

Judgment

for defendant,

rPlaintifl'a Attorney, J. 6.

with

"|
De KortS.
& HULi.J

LDefendant's Attorneys, Faiebeidqe

costs.

isei.

-—'
vs.

D/Toft.
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McCarthy
}Yill

M.

vs.

Newton and Zeedeeberg.

—Fidei commissum. —Alienation.—Mortgage.

by will appointed B. her heir and executor, and in case of
his decease directed that whatever should remain of her
estate should be then divided in e^ual shares amongst his

Portion of M.'s estate consisted of
relatives.
On M.'s
landed property mortgaged to defendant Z.
death, B. took transfer of this property, took over the bond,
and passed another bond on it for an additional sum
B. left at his death only this
advanced by Z. to him.
By vnll he appointed defendant N. his heir.
property.
N. took transfer of the property in ignorance of B.'s

and her

limited rights,

At
was a relative
Z.

and mortgaged the property still
owed N. certain debts.

B.'s death, he

M.

further to
Plaintiff

He

obtained the appointment of
of
executor dative in M.'s estate, and sued N. and Z. on his
own behalf, and on behalf of the relatives of B. and M.

by M. was a charge upon the
and N. to the extent of threefourths ; that the property must be sold and the claims
of Z. as mortgagee satisfied to the above extent, and also
the debt of B. to N., the balance to be divided among the
relatives of B. and M. under M.'s will.

Held,

property,

1861.

—

Newton

and'

that the mortgage

and

those by B.

This action was brought by one McCarthy as executor
dative in the estate of the late Frances Cornish, widow of
Charlcs Mutcrv, and as such representing the unknown

Zeederberg.

widow, also as a legatee of the said estate,
gestor for the next-of-kin of one James
Batten, deceased, who, with the next-of-kin of Mrs. Mutery,
were appointed fidei-commissary heirs under her will.
By will in 1848, Mrs. Mutery left James Batten her heir,
with the entire use, for his own benefit, of her estate. The
will further provided that, in case of his decease " whatever
should remain should then be divided in equal shares to his
and the testatrix's relatives, whatsoever they may be, always
providing that he shall remain and die unmarried, &c."*
On the death of Mrs. Mutery, Batten entered into possesheirs of the said

and as negotiorum

*

For construction

of this will, see

In

re

Mutery

(5 Juta, p. 40).

65
sion of the estate, as her heir and executor.
The estate
consisted of immovable property of the value of about

£800, and a few movables.
Mrs. Mutery had mortgaged
the houses to the defendant Zeederberg for £200. Batten,
on her death, took transfer of the property and took over
the bond in his own name. Shortly after, he raised £150
from Zeederberg on the security of the same property, and
consequently at his death the mortgage amounted to £350.
Batten, by wiU, left the defendant Newton his heir. Newton
entered into possession in ignorance of the rights of the
relatives of Mrs. Mutery or of Batten, under the will of
the former.
Newton raised a further sum of £50 on
mortgage of this property from Zeederberg and £60
from one Maynard, who was not represented in the action,
but had intimated that he would abide the judgment of the
Court.
It was admitted that Batten at the time of his
death possessed no property except what remained of Mrs.
Mutery' s estate being the immovable property, the
subject of the mortgage.
The present value of the
property was admitted to be about £800.
It further
appeared that Newton, when taking possession as heir of
Batten's estate, had a claim against Batten for board and
lodging for some months prior to Batten's death. Newton,
being heir, had not enforced this claim, and had further
paid some debts due by Batten, leaving him Batten's
creditor to the extent of £100.

—

Porter, A.G., for plaintiff,

admitted that the

Mutery gave Batten power to ahenate the

will of

IVIrs.

estate during

his lifetime to the extent of three-fourths of its value

;

and

Batten had really alienated to that extent during
his lifetime, the fidei-commissaries would only have the
right to one-fourth, recoverable from any assets of Batten's
or that could be traced as having belonged to Mrs. Mutery
but denied that the mortgages to Zeederberg were truly
that

if

;

and claimed that all property
existence at Batten's death
in
Mutery's
estate
of Mrs.
of her will, without
disposition
further
foUow
the
should
regard to any burdens which Batten had imposed, these
and Cens.
being personal debts. See Voet, 36-1-54, 63
He admitted that Mrs.
For. pt. 1, bk. 3, ch. 7, §§ 15, 16.
Mutery's mortgage of £200 was a charge against the estate.
alienations of the property,

;

Vol. IV.

F

issi.

—

'

Newton and
^^^^^'''^'^•

;
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-^
Newton

and'
eederberg.

—

The mortgages are suffiWatermeyer, for defendants
ciently of the character of alienations, for the purpose of
the cxercise of the rights under the will, and cannot now be
jjjg^yj,|jg(j
jf gatten was Only an ordinary fiduciary heir,
he would have the right to withhold one-fourth of the
estate for his own behalf, or on behalf of any heirs he
On behalf of Newton, he is Batten's
might choose.
creditor to the extent of over £100, and payment of
Batten's debts due to him will enable him to reimburse to
:

Zeederberg and Maynard the sums advanced tff him. The
only restraint imposed upon Batten was the disposition by
Batten had the right of retaining the
the last will.
TrebeUianic fourth, and of alienating the remaining threeSee Novel, 108
fourths or encumbering it with debts.
The mortgage is an alienation.
Voet, 36-1-54.
See Voet,
20-1-1, 13.
Grotius, 2-20-13.
Dutch Consult, vol. 5, c. 59.
and vol. 6, c. 90. Voet, 36-1-33.
Porter, in reply.

The Court gave judgment that the mortgages were a
charge upon the estate to the extent of three-fourths
that
the property should be sold, Newton to give transfer to the
purchaser
that the actual sum, if any, due as debt to
Newton, should be ascertained
that such amount should
be deducted from the proceeds of the property and paid to
;

:

;

Newton, before any division among the fidei-commissaries
under Mrs. Mutery's will. Costs out of the estate.
rPlaintifl's Attorneys,

Faieeeidge

&

Htjll."!

LDefendants' Attorney, H. M. Ardeene.

J. J.

H. Stone

Partnership.

vs.

J

Stone's Trustees and Others.

— Composition. —
1843,

Upon

Set-off.

—Insolvency. — Ord.

6,

§ 28.

an offer of composition
and in pursuance thereof it

the sequestration of W.'s estate,

was accepted by
was agreed that
to J. S. and R.

his creditors,

all the assets of the estate

S. equally

to the creditors certain

on condition

should belong

of their securing

payments. Thereafter J. S. and
E. S, signed joint and several promissory notes in favour

67
of the creditors.

regard

A

similar transaction took place with

one B., whose debts J. S. and R. 8. took over
before his surrender.
Thereafter R. 8. surrendered, and
J. 8. paid more than his half share to the creditors of W.
and of B.
W. had a right to certain immovable proto

perty at the date of his surrender, and thereafter his
trustee obtained transfer thereof.
J. 8. brought this
action against the trustees of R. 8. to have it declared that

he was entitled out of W.'s estate

advanced

to the

W. and

amounts he had

B. over and above
his half share.
The surplus in W.'s estate after reimbursement of the monies advanced would be about equal to
the shortfall in B.'s estate.
The Court gave judgment
to the creditors of

of

for the plaintiff.

This was an action in which the plaintiff, J. J. H. Stone,
sought to estabhsh his rights with reference to an offer of
composition made by one Williams, under the following
circumstances, the facts being admitted.
On September
2nd, 1857, Williams made an offer of composition to his
creditors which was duly accepted, whereby in consideration
of certain payments being secured by J. J. H. Stone and R.
G. Stone, the estate of Williams should belong to J. J. H.
and R. G. Stone. There was no formal cession or assignment
of the estate ever made.
In fulfilment of the agreement,
J. J. H. and R. G. Stone passed their joint and several
promissory notes in favour of Wilhams' creditors. Further,
in 1858 J. J. H. and R. G. Stone, at the request of one Ben
Solomon, of Bedford, took over a certain debt for £5,000

due by him to Messrs. McMaster and Crump,

of

Grahams-

town, and their joint and several note was passed for the
debt to McMaster and Crump. It was always understood
that the money was to be equally advanced by J. J. H.
and R. G. Stone, and that any loss on these transactions
was to be equally divided, as also any profit. R. G. Stone
surrendered his estate as insolvent in June, 1859, and failed
to pay his half-share on the undertakings of the promissory

H. Stone had advanced in Wilhams' estate
£4,765 3s. 8d. beyond his own share, and in Ben Solomon's
There are certain
affau- £2,680 8s. Id., in all £7,445 lis. 9d.
the estate of
from
transferred
lands that are not yet
name at the
in
his
registered
Williams, which were not
F 2
notes.

J.

J.

isei.

^^

'

"^M.S'on^s"*
^'^othere!"'*
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—

1861.

'»«.'

stone's

others.

date of insolvency of Williams, but now are registered in
his name.
These lands would repay J. J. H. Stone if sold
and leave a surplus of about £4,000. That Ben Solomon's
estate will realize little, and the ultimate loss in his estate
will be about equal to the profit expected from the estate
of Williams.
J. J. H. Stone claimed that from the proiits
of the estate of WiUiams each party should be reimbursed
the amount advanced, and that he should have a hen on
the surplus for the deficiency in the amount contributed
by R. G. Stone.
There was a further claim that the
plaintiii might be allowed to continue the venture in his
own name. WiUiams' estate was sequestrated in 1857, and
in order to effect his discharge the agreement of composition signed by his creditors was entered into.

quoted Colly er on Partnership
77-79
Lindley
on Partnership, vol. 1. pp. 577,
pp.
578; vol. 2, p. 930; 3rd ed., vol. 1, p. 701.
"A lien
available against a co-partner is available against assignees."
Story on PaHnership, § 407, Ord. 6, 1843, § 28
taken
Porter, A.G., for plaintiff,

(2nd

ed.),

:

;

;

from the

Stat,

of

Geo.

IV.

;

Cooke's

Bankruptcy Law,

565 (8th ed.)
French vs. Fenn (2 Doug., p. 257)
Darby vs. Darby, 3 Drew, p. 503.
1, p. 565
The case is in exactly the same position as if plaintiff had
sold the property and the question were now about the
bk.

1,

p.

Lindley, vol.

;

;

;

money.
Watermeyer for defendants quoted Van Aardt vs. Hartley's
Trustees (2Menz., p. 135).
Porter in reply referred to the distinction between
Aardt's case and Harris vs. Buissinne (2 Menz., p. 105).

Van

The Court held that
name of WiUiams

in the

tage

;

the farms mentioned as registered
should be sold to the best advanand that the monies to arise from the sale, and

aU the assets in WiUiams' estate should be appUed to
making good to the plaintiff aU sums advanced by him in
payment of the composition to the creditors in WiUiams'
estate, as weU what the plaintiff advanced for the said
purpose on behalf or as the share of R. G. Stone, as
also what the plaintiff paid as his own half, with interest.

Any

surplus to be paid to the plaintiff to

two sums advanced by him

in

payment

make good

of the debts of

the

Ben
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Solomon, as well as the money advanced for the same
purpose on behalf of R. G. Stone. Each party to pay his

own

J. J.

costs.

rPlaintifl'B Attorneys, J.

&

H. Reid

LDefendants' Attorneys, Faikbridge

Trotter
Contempt

1861.

Dec. 24.

of Court.

vs.

H. Stone

vs. Stone's
Trustees and
Others.

& Nephew."]
& Hull. J

Lelmktjhl and Moore.

—Attachment. —Discharge on
— Deputy-Sheriff. —Bail.

payment

of

costs.

Where a defendant on being served with a summons by the
Deputy-Sheriff tore it up, and also the summons against
a co-defendant, the Court ordered his attachment for
contempt, but subsequently granted his discharge on condition of payment by him of all costs connected with the

proceedings and the fresh service requisite,
apologised for his conduct.

A

he having

Deputy-Sheriff has no right to allow a person attached for
contempt to go oui on bail.

In a provisional case on a promissory note passed by two
persons named Lelmkuhl and Moore, the Deputy Sheriff in
his return stated that when he went to serve the summons,
the defendant Lelmkuhl snatched both copies out of his
hand and tore them up, saying he was in want of waste
paper. There was consequently no service upon Moore.
[Bell, J.
This is a contempt of Court which must not
be allowed to go unnoticed.]
:

—

Porter, A.G., on behalf of the High Sheriff,
the attachment of Lelmkuhl for contempt.

The Court (Bell and Watermeyer,
order and
Posted,

moved

for

JJ.) granted the

gave provisional sentence against Lelmkuhl.
:

(Jan.

12,

1862)

[coram.

and Watermeyer, JJ.]
Application was made on behaK

Hodges,
of

C.J.,

Lelmkuhl

Bell

for dis-

charge of the attachment.

The

affidavit of

Lelmkuhl stated that when the Deputy

1861.

Xov.

28.

1862.

Jan. 12.
Trotter

vs.

Lelmkuhl and
Moore.
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Sheriff called upon him and served upon him the summons
intended for himself, as well as that intended for his
-^—
partner Moore, he was in a state of great irritation of mind
Trotter vs.
^
„
LeimkuWand asfamst the plamtifi
consequence of what he considered
Moore.
the
the harsh conduct of the plaintiff towards him, and
irritation and anger of the moment he tore up the sum1861.
1862.

'

,

,

.

.

m

j-

.

i

,

i

-it
m

made certain remarks of a disrespectful
but that, in so doing, he was actuated solely by
his angry feelings towards the plaintiff, and not by any
He deeply regretted that
want of respect to the Court.
calculated
to leave the immanner
he had acted in a
pression that he had been guilty of disrespect to the Court.
In consequence of having been taken into custody under
the attachment he had been subjected to great inconvenience, expense, and anxiety of mind.
The cost of the attachment and service were stated by
the Registrar to be £14.
It appeared that after Lelmkuhl had been in custody for
some time the Deputy Sheriff had released him on bail.
monses

and

character

;

Cole, for applicant,

moved

for discharge of the attach-

ment.
Porter, A.G., for the High Sheriff, did not object, though
He asked,
he thought the excuse a very lame one.
however, that the defendant should be ordered to pay all
costs.

The

Sheriff had no right to take bail in
In this case the party, who had been
under attachment for a short time only, said that what he
did was done under feelings of excitement and anger
against the plaintiff.
That could hardly be, as the
plaintiff was not there to excite his anger.
The person who
served the writ was a public officer of this Court, and the
defendant must therefore have known that he did commit
an offence, and a high disrespect, against the Court. The
Court would be very much wanting in their duty to the
officers of the Court, if they did not punish such conduct
very severely. The Sheriffs, especially in remote districts,
must be protected. In this case the Sheriff had blundered
in the matter by taking bail, and he ought to be informed
by his superior that he must not do so again. However, as

Belt,, J., said

:

a case of this sort.

'
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the Sheriff had accepted

bail, and as the costs were serious,
would perhaps be a sufficient warning if the attachment
were discharged, on condition that the defendant paid the
costs, and also the costs of the second service on Moore,
which would be considerable.

it

Attachment discharged on payment

Reed
Conditions of Sale.

vs.

is".
'

1882.

^—

'

Leimkuhiand
^°°'^'

of costs.

Kirkwood.

—Auctioneer's Commission. —Ord.
— Government dues.

5,

1858.

Defendant, an auctioneer, sold certain immovable and movable
property at public auction.
Plaintiff became the purchaser.

One of the conditions of sale stated that the purchaser
should pay auctioneer's commission and Government dues
of 3^ per cent, and the expenses of the sale in cash, also
the usual transfer dues and expenses of transfer and
mortgage.
A further condition stated that as all the
and immovable, was sold together in one
and the sale declared
appraised value for the sake of fairly and justly

property, movable
lot,

the land should he appraised

at the

paying the Government transfer dues on the landed
property necessarily associated with it in the sale by
auction.
The defendant claimed from plaintiff 2 J per
cent, commission and Government auction duty at the rate
of 1 per cent, upon the whole purchase price, and refused

up the property sold until payment. The
paid under protest and brought action claiming
that he was only bound to pay the above dues on the
immovable property, as the 3 J per cent, mentioned in the
conditions of sale only applied to such property, and
adduced evidence that the usual auctioneer's commission
on movables was 5 per cent, and Government auction duty
2 per cent., and that these charges were paid by the seller,
claimed back the difference.
to

deliver

plaintiff

Held, That defendant was

entitled to succeed.

This case was originally heard at the Circuit Court of
The action was to
Port Elizabeth before Hodges, C.J.
certain
conditions
of sale.
determine the construction of

ootV
Mich's.

mrkwooi.
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"fl'Ktolwood.

The summons

set

forth that on April

18,

1861,

at

Sundays River, defendant sold by pubhc auction, for account of Capper & Co., the Sundays River Ferry, viz., a
punt and its appurtenances, and the lands and houses
belonging to the ferry, and the right to a lease from
Government, subject to certain publicly read conditions of
sale, and that plaintiff became the purchaser for £4,375.
That by the 4th condition it was agreed that " the purchaser shall pay the auctioneer's commission and Government dues of 34 per cent., and the expenses of the sale in
cash
he shall also in due course pay the usual transferdues, and the expenses of transfer and mortgage." That
" That the lands and houses,
the 10th section stated
the lease and punt being all of them sold together in one
lot, movable and immovable, it is hereby agreed that the
land shall be appraised and the sale of the same shall be
declared at said appraised value for the sake of fairly and
justly paying the Government transfer-dues on the said
landed property irrespective of the movable property thus
That
necessarily associated with it in the sale by auction."
this 4th condition, by universal custom in the Colony,
forms part of all conditions in immovables, but never of
movables.
That 3 J per cent, can only represent the
auctioneer's commission of 2J per cent, and Government
auction-duty of 1 per cent, on the immovable property,
inasmuch as the usual auctioneer's commission is 3 per
cent, and Government duth 2 per cent, on movables, both
of which last are paid by the seller, and not by the
purchaser, and that therefore in the construction of the
conditions the 3^ per cent, can apply only to the price of
;

:

landed property, as ascertained by appraisement in terms
of the 10th condition.
On May 2nd defendant demanded
from plaintiff 2^ per cent, commission and Government
duty at the rate of 1 per cent, on the whole of the purchase
amount of £4,375, and refused possession till this was
paid.
Plaintiff thereupon paid £150 3s. Qd. under protest,
the amount claimed by defendant, saying, however, that as
soon as the price of the immovables had been ascertained
he would reclaim what he had overpaid. The immovables
had been appraised at £1,147 Is. 2d., leaving £3,227 18s.
lOd., upon which repayment of £112 19s. Id. was claimed
by plaintiff, but refused by defendant.
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Witnesses were called to prove the custom as stated in
the summons. This evidence was objected to by defendant.
On the part of defendant, evidence was tendered to the
effect that before the sale plaintiff was told that the
purchaser would have to pay the 3| per cent, upon the

whole

price,

but

this evidence

was ruled

inadmissible.

—

Denyssen, for plaintiff
There is an ambiguity in the 4th
condition which is explained by custom.
Defendant could
:

not have intended to charge only 3^ per cent, on movables,
when by custom he had a right to obtain 5 per cent, from
the seller.
Cole (with him Barry), for the defendant
The 4th
condition is perfectly clear and reqmres no explanation by
the introduction of custom, which this clause expressly
excludes.
Defendant's intentions are best judged of by his
action in demanding and being satisfied with 2 J per cent.,
when he might obtain from the seller 5 per cent., and it
was to avoid these ambiguities and difficulties that the 2-|
per cent, was fixed upon.
:

—

—

Hodges, C.J., said
Capper & Co., being possessed of
a valuable ferry at Sundays River, the chief value of which
consisted in a lease by which they were authorised to take
certain rates, sold their interest, together with an acre of
The property sold consisted of three sorts
land, to plaintiff.
a right to the house and ground, the punt, and the rates
:

—

;

was evident that the rates were the most valuable.
Ord. 5, 1858, enacts what duties are to be levied on
movables and on immovables, and it may be that, by giving

but

it

a strict interpretation, a duty of 2 per cent, may be levied
on the purchase amount of the punt, as being movable.
But it is very doubtful, and this being so, the 4th condition

it

with reason be construed to include the whole of the
£4,375 as liable only to 3J per cent. The 10th clause does
not militate against this construction indeed, by accepting
the transfer dues on the landed property, it seemed to imply
that 3 J per cent, was apphcable to auction dues and commis-

may

;

For
on movable as well as on immovable property.
intention
and
contract
the
these reasons I am of opinion that
of the parties was, that 3| per cent, should be paid upon the
whole amount, and that by the purchaser.
sion

isei.

—

i862.'
'

Kirkwood.
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Judgment
°

1861.
Oct. 5.
1862.

March

3.

K^rkwood

for defendant with costs.

Plaintiff appealed.

'^^® ^^^^ '^^^ argued before the

Supreme Court.

The Cotjrt (Hodges, C.J., and Bell,
appeal with costs.

J.)

dismissed the

TAppellant's Attorneys, Teedhold & Watermetek.'I
Luespondent's Attorneys, Beid & Nephew.
J

Scheitlin and Go.
Goods supplied

to

Ship.

vs.

Adams.

—Liability Shipowner. —Notice. —
—Master Ship.
of

Advertisement.

of

owner of a ship, for goods supplied
It was proved
on behalf of the ship.

Plaintiffs sued defendant, as
to 8., the master,

that before the goods in question were supplied, defendant,

in consequence of being held liable at the suit of plaintiff

a notice in the
newspapers that he would not be responsible for debts

for goods supplied to one of his ships, put
local

contracted for provisions supplied to the masters of his
ships.
Plaintiffs' clerk saw the advertisement, but con-

tinued to supply goods for the ship to S., who for several
years thereafter paid the accounts sent in.
Defendant

paid S. a fixed sum monthly, out of which such accounts
were to be paid.
Held (by a majority, Hodges, C.J.,
diss.) that under the special circumstances defendant was
not liable.
1861.

May

u^Tchh
„ ^ •::;7~,.^
Scheitlin
Co.

&

D».

Action to recover the

28.

Adams,

sum

of

£35

for
5s. 9id.
^

meat and

vegetables supplied to the schooner Western Province, in
1859, when owned by
The declaration alleged
' defendant.
^
that the articles were supplied upon the orders of Captain
'

,-.

.

Smith, the master of the vessel.
The defendant by his plea denied that the Captain had
any right to bind him, he having been expressly prohibited
from pledging the credit of the defendant.
For the plaintiff
P. H. Carstel stated
-I am clerk in plaintiffs' employ.
The articles for which payment is now claimed, being meat,
:

:

vegetables, &c.,

amount

—

to £35 55. 9^.,

and were supplied

:

75

during the months of June, July, September, November
and December, 1859. These articles were delivered by me
to Captain Smith, sometimes to a sailor or the cook.
I

demanded payment

isei.

^isi^'

*—

from Captain Smith, who ^t^S^':**"
soon as Mr. Adams settles with me, I will
come and settle with you." I saw Adams in July, 1860.
He said, " I have nothing to do with it go to the Captain."
The account was made out to the Western Province.
Cross-examined All the meat from 1855 to July, 1859,
was paid for by Captain Smith.
He is married to
defendant's daughter. Once or twice Captain Smith sent
for the articles supphed.
Every month he came for his
pass-book.
Bindeman & Scheitlin, then in partnership,
sued Adams as owner of the Peacock, in 1857, in the
replied,

of the account

"As

;

:

Magistrate's Court for meat supplied to that ship. Defendant resisted the claim on the ground of want of authority

from himself.
Cozens was agent of Adams in the case.
The Argus is taken in at our shambles, but I seldom read
it.
I saw the advertisement* in the Argus in 1857, about
a monlih after the Peacock case. I also saw the advertise-

ment in the Mercantile Advertiser. Bindeman ceased to be
a partner with Scheitlin on May 20th, 1859.
J. R. Cozens, stated
I am an agent practising in the
:

—

Magistrate's Court.
I remember two actions against Adams
in the Magistrate's Court
the last was in January, 1857.
Some one or other of the partners was present at the decision
;

of the case.
The case was decided against Adams, who was
held Hable. In 1857 it was suggested that further notice
should be given. I suggested to Adams to advertise, and
I

saw

his advertisement in the

newspaper

of

January 22nd,

1857.

Eor the defendant

—

A. Smith, stated
I was master of the schooner Western
I was master from 1855 to 1860.
Adams, the
defendant, was owner in my time
he has since sold her.
I know the plaintiffs, and dealt with them for meat during
the greater part of the time I was master. I also dealt with
Schlusser & Co., and have paid them for portions of meat
bought from them out of my wages.
I know Bindeman.
He was in the shambles of Scheitlin & Co. when I knew
:

Province.

;

* See Infra.
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1861.

May 28,
1862.

March
Scheitlin
vs.

12.

& Co.

AdamB.

There were two shambles, No. 1 and No. 2,
first.
which I believe really belonged to the same people, but I
I remember when I first went to
only dealt with No. 2.
Mr. Adams went too.
No. 2 shambles to deal with them.
One of the proprietors was in the shambles at the time. At
this time I had not got any meat from shambles No. 1 or
2.
Mr. Adams told the man in the shambles, who I think
was Bindeman, to supply me with meat for the Western ProThe proprietor agreed to do so. I paid for the meat
vince.
which was then supplied out of my wages, which were then
£40 a month.
At first plaintiff made out their meat
accounts against the Captain and owners of the Western
This form was
Province, and I paid them out of my wages.
When I went away, I left the accounts on
altered in 1857.
board, with directions that they were to be sent to Adams.
I
This account is made out to " Captain Smith " alone.
paid for all the meat before 1859, except for an account of
£11 2s. 9c?. I once heard Adams say to either Bindeman or
Schlusser that he stopped his Captain's credit long ago.
Before this, plaintiffs had once refused me credit.
This
matter arose because I was told I should get no more credit
until my account was paid off.
At this time Adams had
already put an advertisement in the paper about his ships.
I used to pay the plaintiffs from time to time in cash.
Adams gave me cheques and I changed them. The cheques
were for wages and not for specific accounts.
I have got
into difficulties and been unable to pay plaintiffs what I
owed them.
Cross-examined I recollect an account like this produced
being handed to me.
(Account made out to " Master and
Owners " of Western Province put in.) I am certain I heard
Adams say to either Schlusser or Bindeman, " I have
stopped my Captain's credit long ago."
The following advertisement was published by defendant
in the Cape Argus, a leading Cape Town newspaper

him

:

:

Notice to Provision Dealers.

"

the undersigned, of Papendorp, hereby give notice that I will not
be responsible for any debts contracted for provisions in Cape Town by
I,

the masters or seamen of any of

my

vessels or boats.

" (Signed) H. Adams.
" Jan. 22, 1857."

—
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The case was heard before Hodges,
T
MEYER, J.

C.J.,

and Water-

isei.

May

28.

1862.

March
Scheitlin

—
—

Brand, J. H., for plaintiffs
The credit was given to the
ship, the notice does not bind plaintiffs.
Porter, A.G., for defendants
The master is agent of the
owner.
All agency is concluded by notice.
Notice to
:

:

Bindeman was

notice to plaintiffs.

Brand, in reply, referred to Story on Bailments,
Cur. adv.

§

556.

vult.

Owing to a difference of opinion on the Bench, the case
was re-argued before Hodges, C.J., and Bell, J.
Brand, J. H., for

plaintiffs

of maritime law, the

thing supplied to
rid of liability

it

owner

by order

:

—Under the general principle

of a vessel

is

liable for every-

of the Captain.

by such a vague and general

He

cannot get

notice as

was

published in this case, not mentioning either the vessel or
the commander.
Watermeyer, for defendant
Plaintiffs had such notice
that defendant made arrangements for the victualling of
his ship which reUeved him from Uability to the purveyors,
that they ought to have inquired upon whose authority they
But they did not choose to
were furnishing the supplies.
Defendant had actually paid for the supplies for
do so.
which he was now sued under the circumstances it would
:

—

;

be unfair to compel him to pay again.

—

As Mr. Justice Bell concurs with Mr.
C.J.
Watermeyer, the judgment of the Court will be
From that judgment I feel bound to dissent.
for defendant.
The rule of law is so clear that for all suppUes ordered by

Hodges,

:

Justice

a Captain in a foreign port, and for all ordinary suppUes in
home port, the owners are responsible, that I think that
responsibility can only be got rid of by a special notice
one very much more specific than that given in this case.
If parties are permitted to reheve themselves of their legal
liabiUties by vague and general notices, great injury might
a

result to a trading

community

like this.

"«•

12.

& Co.

^'^'^
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1861.

May

28.

1862.

March
Scheitlin

12.

& Co.

vs.Ad&mB,

Bell,

J.

:

—

with what has fallen from

I perfectly agree

the Chief Jtjstice as to the liability of shipowners, but
looking to the fact of the action respecting the supplies to

the Peacock, at the conversation which took place then, and
the subsequent advertisement brought to plaintiff's know-

must be held to have known that
defendant had some arrangement for suppljdng his ships
If after that they chose
differently from the ordinary way.
to go on furnishing supplies, they must do it at their own
peril.
They did not choose to make any inquiry, and therefore the presumption was that they must have had some
This does not in my
idea of what the arrangement was.
opinion affect the question of the general liability of shipowners, but in the peculiar circumstances of the case, it
seems to me that these people had some knowledge which
made it incumbent upon them to inquire upon whose
authority they were deahng.
ledge, I think plaintiff

Judgment, by a majority, for defendant with
&

Wessels."!

LDefendant's Attorney, C. J. BuissINNi.

J

rPlaintiffs' Attorneys,

Bedelinghtjys

WiLKBN
Provisional sentence.

VS.

costs.

Ritchie.

—Promissory

note.- -Notary.

—Notice

of

Dishonour.

Where

there

was a

conflict

upon

the affidavits as to whether

had been received by defendant, provisional sentence was refused, and plaintiff ordered to go
notice of dishonour

into the principal case.

The duty

of giving notice of dishonour of a bill or note
which a notary has no power to delegate to another.

1862.
April 16.

Wilken vs.
EitcMe.

Provisional sentence

made by Hendricks

is

one

was prayed upon a promissory note
and by him en-

in favour of Ritchie

dorsed.

Subsequently to the bill falling due, Hendricks surrendered his estate.
The defence was that due notice of
dishonour had not been given.

—

—

;

79

From
the

bill

the affidavits

in the

bank

.

take

it

plaintiff had placed
As Hendricks neglected
°

appeared that

for collection.

was placed

the hands of Messrs.
Blommestein and Corrydon, Attorneys, for protest. It was

to

up,

it

it

in

handed over

to a clerk in their employ with instructions to
and the clerk's
give notice of dishonour to defendant
affidavit stated that upon reference to the letter book he
;

found he had written to Mr. Ritchie, and he believed had
duly delivered the letter at his residence
that he had
made out so many notices of a similar character that he
could not tax his memory with this particular transaction.
The defendant's affidavit stated that he did not receive the
and that
notice until several days after the note fell due
and subsein the meantime Hendricks stopped payment
;

;

;

quently surrendered.

The

was to the effect that
dishonour to be given to the

notarial protest of the notary

he had caused notice

of

endorser.

Watermeyer for plaintiff.
Denyssen for defendant.

The Court held that the duty of giving notice of dishonour was one which the notary had no power to delegate
to another, but that he should personally have called upon
the endorser or left a letter at his house, and refused
provisional sentence, plaintiff to declare in the principal
case to be brought in the Graaf-Reinet Circuit Court
costs to be costs in the cause.
rPlaintifl's Attorneys,

Tredgoid & Watekmeyee."!
rAIRBMDGE & HULL.
J

LOefendant's Attorneys,

The Queen
Indictment.

—

vs.

Salling and Others.

— Property in goods

Theft.-

1861.

stolen.

—Act

3 of

Amendment.
*

In an indictment charging prisoners with theft, there was no
allegation that the goods belonged to any particular person

On motion to quash the indictany person at all.
ment : Held, that the objection was good and the prisoners
must be discharged.
or to

j^^^i^is
.;;

Wilkentis.

Ritcue.

80

No amendment
the trial
1862,

July

2i.

The Queen vs.
Sailing and
others.

of such an indictment can he made
under Act 3 of 1861.

at

The prisoner Sailing had been indicted at the Circuit
Court of Cradock for theft of certain articles mentioned,
and prisoners Anthonie and Abraham for receiving the same
knowing them to have been stolen, but there was no allegation in the indictment as to whose property it was that
had been stolen, or that it was the property of any person
On motion on behaK of the prisoners to quash the
at all.
indictment on this ground, Wateemeyek, J., ordered the
" Such articles and
indictment to be amended as follows
money being the property or in the lawful possession of
Hans Michael Noested, now or lately a shopkeeper residing
at Cradock," with leave to apply to the Supreme Court
to quash the indictment.
The prisoners were found guUty and sentenced.
:

Barry, for the prisoners, now moved to quash the indictment, and contended that the omission was one of such a
character as prevented its being amended under Act 3,
1861.

Denyssen, Acting A.G., contra.

The Court (Hodges,

C.J.,

Bell and Watermeyee,

JJ.)

held the objection good and ordered the prisoners to be
discharged.

The QtrEEN
Notice of

trial.

—Clerk

vs.

Dienst and Kiestee.

of the Peace.

—Discharge

of prisoners.

Where

the notice of trial served on certain prisoners had not
been signed by the Clerk of the Peace : Held, that the
prisoners had not received due notice of trial.

The prisoners not having been brought

legally into Court,

and

two Circuit Courts having sat since their committal for
trial : Held, that they must be discharged.
1862.

July 22.

TheQ^niis.
Dienst

&

Eiester.

Prisoners were arraigned at the Middelburg Circuit
Court held on May 23rd before Wateemeyer, J., on a
charge of murder.

81
Cole for the prisoners objected that the notice of trial
served on the prisoners was not signed by the Clerk of the
Peace.

—

jif*|2

^^^

5j?°?*

^ ^^

*

Kiester.

Watermeyee, J.,

directed that the point should be argued

Supreme Court.

before the

Postea (July 22).—

The Court (Hodges, C.J., Bell and Wateemeyeb,

JJ.)

held the objection fatal to the indictment.
Cole

moved

for

the discharge of the prisoners from

custody on the ground that two Circuit Courts had sat
since they had been committed for trial, and as they had
not within that time being legally brought to trial, they
were entitled to their discharge.
Denyssen, Acting A.G., argued that as the prisoners had
been placed at the bar, they were not entitled to their
discharge.

The Court

held that the prisoners had not been legally
now be discharged.

brought into Court, and hence must

Malan

vs.

Cape Town and Wellington Railway
Company.

Interdict.

—Act

20,

1857.

—Locus

Standi.

Where an Act of Parliament authorised the construction of a
railway from Cape Town to Wellington by a private
Company and the Company commenced the terminus for
the latter place at a distance of nearly a mile from the
village; and it was alleged on their behalf that the cost of
bringing the railway right into the village would, owing
to engineering difficulties be very great, the Court at the
instance of an inhabitant of the village granted an
interdict restraining the

Company from

erection of this terminus, pending
be forthwith brought by applicant.

going on with the
a declaratory action to
1851.

°^°Application for an interdict restraining the Directors of
24.
erecting
from
the
KaiaiT^cape
the Cape Town and Wellington Railway
terminal station of the line on the site contemplated by ^Xlton
them, or at any other spot not within the limits of the ^J,Sfy.

Vol.

IV.'

Ct

82
1861.
,,'zi.

Maianra.cape
Wellington,

Company.

village of Wellington, as specified in Act 20, 1857, and
from constructing any part of the said line of railway in
such manner as shall deviate from the line authorised by
Affidavits were read from the Colonial
the Said Act.
It
Engineer, the Contractor, the applicant and others.
appeared from them that the site at which the terminus was
in course of construction was not within the limits of the
village of Wellington, but was 1700 yards from the marketplace
but there was a conflict of evidence as to the pro;

bable cost of continuing the line to the village, the affidavits
of applicant stating that the cost would be between £2,300
and £3,500, while the affidavit of Mr. Charles Bell stated
.that the cost of continuation would be £15,000.

Watermeyer for applicant stated that this proceeding was
preliminary to an action to set aside the contract in so far
as it was a deviation from the Act, and referred to Hodges

on Railways

(1st ed. pp.

340-342

;

Porter, A.G., for respondents.

any one can apply,

Have

if

there be a

2nd
It

is

ed. pp. 443-444.)

a question whether
to be set right.

wrong

individuals in Wellington different interests in this

question from those of Cape Town, and if so, can any
individual take precedence ?
The appHcant has no locus
standi, and the remedy by interdict is a mistake (see
DanielVs Chancery Practice).
Watermeyer in reply referred to Voet (43-8-1).

Bell,

—In

1857 an Act was passed providing
under which
the Government was authorised to enter into a contract for
the construction of the same, on the best terms it could,
such contract containing the particulars of the making and
working of the line. AH that was said in the Act about
the line was that it should go from Cape Town to WeUington.
The hne should have been laid down in the Act in
order that the public might be able to ascertain by
evidence whether the provisions of the Act were being
carried out, and the contemplated Hne adhered to or
deviated from. In the Act, the EaUway was fixed to begin
J., said

:

for the construction of the railway in question,

Town and to end at Wellington, and in order to do
must touch WeUington.
The terms of the Act
however, must be read with reference to the engineering
at Cape

this it

83
the ground, and if it had been shown that a
not be made to touch Wellington, the line would
not be expected to go to Wellington but the complaint now
!•
J
ii
i ii
made
is tnat the line can be made, but is not going to be
made, to reach WeUington. The respondents do not attempt
to deny that the railway does not go to Wellington
and it
therefore seems to be admitted that it does not fulfil the provisions of the Act
the respondents are bound to show why
it is not so, and this is a question which cannot be decided
without an action being brought.
Under these circumstances, the duty of the Court, in my opinion, is to support
the present application, and to call upon the parties to
bring such an action to show whether respondents are
doing their duty to the pubUc. Applicant has brought
forward three points in favour of his claim
first, that the
people of Wellington are entitled to have the railway made
to that village, by reason of their being taxed for the subguarantee, but there is nothing to show that there is any
greater burden upon applicant under the guarantee, if the
railway is made as now intended, than would have been
had it been made as, according to the Act, it should be
made. Another ground is that if the railway is not carried
into Wellington the value of landed property in the village
would be depreciated, but as to this I do not think the
intention of the Act was to increase the value of property
in Wellington, but to advance the prosperity of the whole

difficulties of

line could

Ill
:

•

;

;

;

the districts concerned. The third ground is that,
inasmuch as Parliament had contemplated that the railway
should begin at Cape Town and end at Wellington, a fine
has been commenced which begins at Cape Town but does
At first I felt a doubt as to
not end at Wellington.
whether applicant had a right to appeal to the Court on
this ground, but I am now satisfied, after reading the
passage from Voet quoted, that any portion of the public
has a right to be admitted as a complainant. The spirit
and tendency of the passage bears this out, laying it down
that any person is entitled to claim that a thoroughfare
On that ground, therefore, I conceive
shall remain intact.
it to be the duty of the Court to grant the interdict,
of

leaving the parties to estabUsh their rights by action. It
would be impossible for the Court to come to a conclusion
on the evidence which has been submitted, contradictory
G 2

is^i.^

^2*'-

Maian™. cape
Town and
weiungton

company.

—
84
as it is on many points upon which
which are of much importance.

1861.

„

zi.

ought to agree and

it

Malan^s. Cape
Wellington

Company,

—

The Act says that
Cape Town and end at
WeUington, passing through Stellenbosch and the Paarl.
Cape Town, the town of Stellenbosch, the town of the
Paarl, and the town of Wellington were all named ahke.

Wateemeyee,

the Railway

is

J.,

to

concurred and said

commence

:

at

Wellington, indeed is not a district, but forms a portion of
a district known by another name, but is within the limits

Wellington and
of what was Wellington some time ago.
the proposed terminus are separated by two farms, this is
admitted on both sides, whereas the Act requires that the
railway should go from Cape Town to Wellington, and the
Government have entered into a contract under which the
parties are proceeding to make a terminus at Cape Town,
but not one at Wellington.
Although the Act provides
that the terminus shaU be placed at Wellington, if it can
be shown that the engineering difficulties are of such a
nature that Wellington cannot be touched, a reasonable
interpretation must be given to the Act, and in that case it
will be for the Government and the Company, to show that
the spot now fixed upon, and which is a considerable
distance from Wellington, is as near a spot to WeUington
as that at which a terminus can easily be placed.
Interdict granted in terms of notice of motion, applicant
action to determine the rights of the parties

to

commence

by

filing

declaration within one month.

TApplicant's Attorney, J. C. BekkangS.
LEespondents' Attorneys, J. & H. E.EID &

In
Insolvency.

re

Wells.

—Removal

1

Nephbw.J

Phelps

vs.

Ttjckbr.

—

Ord. 6, 1843, § 41.
of Trustee.
Interest opposed to that of creditors.

Where business transactions had taken place between A. and B.
in relation to which it was very difficult to trace from A.''s
books whether certain accounts were due to himself or to B.,
and upon A.'s insolvency, B. had been appointed trustee

;

'

85

and A. subsequently
answer questions

refused, at

that the above were not sufficient

from his

office

under Ord.

6,

a meeting

of creditors, to

:
Held,
grounds for B.'s removal

these transactions

relative to

1843, § 41.

Motion on behalf of F. S. Phelps, a creditor in the
insolvent estate of W. J. Wells of Cradock, to have the
appointment of H. Tucker, the trustee in the estate, set
aside on the ground that he had an nterest in the estate
opposed to that of the general body of creditors.
The affidavit of one Lester on behalf of applicant alleged
that, prior to the surrender of the estate, the insolvent and
respondent had extensive dealings together, and that
shortly before the surrender, respondent received from the
insolvent several hundred pounds' worth of goods, respecting which transaction, when questioned at a meeting
of creditors, he had refused to give any explanation.
Respondent's ailfidavit was to the effect that long prior to
the insolvency he entrusted the insolvent, who was going
on togt into the Albert district, with about £500 worth
of goods for sale on commission
that after the insolvent's
return he received back from the insolvent the portion of
the goods which remained unsold, and other goods in
exchange for those which had been sold, as part payment
that for the balance of £376 18s. lOd. over and above the
value of the goods he received, he was shown by insolvent
a number of accounts alleged to be outstanding,- which
insolvent represented that he could easily recover, and
which he undertook to do and that after the surrender of
the estate, finding upon examination of the insolvent's
books that it would be almost impossible to distinguish
between the accounts due to the estate for articles which
had belonged to the insolvent, and those sold on behalf of
himself, he determined to prove as a creditor on the estate,
rather than to insist upon his right of taking over the
accounts owing for goods sold on his behaK, an arrangement manifestly for the benefit of the estate, and not
;

;

—

adverse to the interests of the other creditors.

Watermeyer for applicant. Without imputing anything
wrong to respondent, the transaction is evidently one that
in the interests of creditors ought to be enquired into by

1862.

Aug.

23.

^^f^ip^js,'

Tucker.

—
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1862.

Aug.

23.

In

re Wells
Phelps vs.
Tucker.

trustee, as the estate may suffer by the
arrangement, if the accounts said to be due to respondent
should prove to be irrecoverable.
A trustee can
Denyssen, Acting A.O., for respondent.
office
as trustee
his
in
only be removed for misconduct
appMcation.
there is no ground for this

an independent

;

Bell and Watermeyek,
Cotjut (Hodges, C.J.
case for removal did
strong
JJ.) held that a sufficiently
the application
refused
affidavits
and
not appear on the
with costs.

The

;

[Applicant's Attorney, D. Tennant.]

LOBDOLFF AND SmTJTS

VS.

MUKKAY AND LOUW.

,

Dutch Reformed Church.

—Ord.

7.

1843.

Constitution of

Synod.

The Constitution
according

to

of the

Ord.

Synod

of the

Dutch Reformed Church,

1843, only allows ministers of
Colony to take part therein.

7 of

Churches in the Cape

The words " Dutch Reformed Church in South Africa," when
used in Ord. 7 of 1843, are equivalent to "Dutch Reformed
Church in the Cape Colony."

A

m,inister of

a Church in

the

Orange Free State declared by

action at instance of a duly elected elder and a member of
a church in the Colony disentitled to take part in the

proceedings of the Synod.
1862,

Nov.

26.

^smuts^s*

Murray* Low

This action was brought for the purpose of declaring the
law as to the Constitution of the Sjmod of the Dutch

Reformed Church.
foj.

^^^

The

plaintiffs

interdict restraining Rev.

had previously applied
Louw, Minister of the

Dutch Reformed Church

of Fauresmith, in the Orange Free
from sitting as a member of the Synod now meeting
in Cape Town.
The apphcation was refused, but it was
arranged that the present action should be brought to try
the rights of the parties, Rev. A. Murray, the Moderator of

State,

the Synod, being joined as co-defendant.
The plaintiff Loedolff was an elder, and the plaintiff
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Smuts a member

of a church within the Colony.
declaration set forth that by
' Ordinance 7 of 1843,
'

it

The
was

.

provided that certam rules and regulations contained in a
schedule to the Ordinance were to be the rules and regulations of the Dutch Reformed Church.
By the fourth section
the Synod has power to add to or alter these rules in so far
as the additions and alterations are not repugnant to or
inconsistent with the provisions of the Ordinance.
The
seventh clause of the Ordinance describes the Constitution of the Synod as consisting of aU acting Ministers of
the D. R. Church of South Africa, and an elder nominated

by each

Consistory.
The 11th, 12th, and 13th Articles in
the Schedule declared that the highest direction of the
Dutch Reformed Church of this Colony belongs to the
Synod. The Church is divided into several Presbyteries,
and the plaintiffs contend that the Synod must be made up
under Section 7 of the ministers of these Presbyteries, and
one elder from each. In October, 1852, the Synod adopted
a resolution to incorporate into the Dutch Reformed Church
To effect this.
of this Colony, the Transvaal Presbyteries.
Articles 11, 12, and 13 were altered by substituting the
words " in South Africa," for " in this Colony," which alteration the plaintiffs contend is repugnant to the seventh clause
Even previous to the passing
of Ordinance 7, of 1843.
of the resolution, the Ministers of the Orange Free State
and Natal had been accustomed to sit in the Synod. The
present defendant, Louw, is a minister of Fauresmith in
the Orange Free State, and has sat and voted in the Synod.
The plaintiffs prayed that the resolution above referred to
incorporating the Transvaal communities be declared null
and void, and that the defendant Louw be declared not
entitled to sit in the Synod.

the

The plea denied that the alterations were repugnant to
11th, 12th, and 13th articles in the Schedule, and

alleged that they were made according to the requirements
and within the true intent and meaning of the Ordinance.
Louw was appointed minister of Fauresmith in 1853, one

year before the Orange Free State was declared independent.

—

The words in the Ordinance,
Sir C. Brand, for plaintiffs
called the Dutch Reformed Church in South
Africa," mean the Dutch Reformed Church in the Colony,
:

"

commonly

iss^-

—- &

Nov.

26.

Loedolfl

smuts

^

»«.

88
1862.

^—^'

and not

beyond the boiindary.

in countries

The

Legis-

lature could not have intended to legislate for countries
smuts^s*
beyond the boundary. Throughout the whole Ordinance
Murray * louw
^^^ words " South Africa" and "this Colony" are used
promiscuously. The Legislature could never have intended
to pass a law by which a number of foreign States would
be able to send delegates to make laws for the subjects
Supposing that this was the intention
of the Queen.
of the Ordinance, and the Synod so composed was to
depose a minister in Natal, how was the Synod to enforce
The Synod would, in time, as the countries
its decision ?
extended and the members of the churches increased,
have an extraordinary power, unlimited and irresponsible.
The use of the words "the Church in South
Africa," was merely intended to designate the locality in
which the Churches were placed. (See Ord. 7, 1843, Arts.
42,

62.

Arts. 75, 89, 192, 212, 221, 259,

and

11,

12,

13,

19,

21,

37,

32,

Watermeyer, for defendants

:

Heading

of Ch. VI.,

61, § 5.)

—All the proceedings

of the

Synod have been in strict accordance with the true intent
and meaning of the Ordinance. The letter of the law is in
favour of the course which the Synod has adopted. The
first to repeal De
object of the Ordinance was twofold
Misfs Regulations ; secondly, to provide rules for the
management of the Dutch Reformed Church. Whenever
De Misfs Regulations are referred to, the words " in this
;

in the enacting clauses, the words
Colony " are used
" South Africa " are substituted.
The Ordinance was
intended to remove the prevalent idea that the Dutch
Reformed Church had any claim to be considered as a
;

and to constitute it a
voluntary one, independent of the Government. Clause 8
bears out this intention. Another principle laid down in
the Ordinance was, with regard to the composition of the
General Assembly, which it was provided should not be
in all other respects the Church
altered by themselves

political organization of the coixntry,

;

was left to frame its own rules.
[Watermeyer, J.
With regard to the interpretation of
"
words
the
Dutch
Reformed
Church in South Africa,"
the
when De Misfs Regulations were still the only law to guide the
church in the Colony, at the first General Assembly in 1824,
they called it"the Dutch Reformed Church in South Africa."]
:

—

;

89

Even then, the Synod anticipated that the Church would -^^^^^
not be confined to the Colony.
——
The intention of the
smute»«.
Ordinance was to get rid of all existing laws, and to enact
MurrSrV & Louw
others in their stead. In 1S42, Sir Josias Cloete was sent
to Natal to vindicate the authority of H. M.'s Government
it could not but be in the minds of the Legislature in 1843,
that that settlement was mainly founded by members of the
Dutch Reformed Church, who had emigrated there from
this Colony, and whom the Legislature was anxious to
bring into more agreeable relations with it.
There is
nothing to show that the intention of the Legislature was
to restrict the operation of the Ordinance to the boundaries
of the Colony.
There was no such fundamental principle in
the Church of Holland the first Synods of the Church were
not held in Holland at all.
Up to a certain time, the
reformers of Holland were connected with the French
Churches and adopted the Confession of Faith of Paris, the
sittings of their Synod were held at Emden.
See Gysbert
Bynkershoek
Voet Polit. Eccles., vol. 3, p. 240 and p. 201
Quest. Jur. Pvhlic, bk. 2, § 19.
According to G. Voet, the
Synod sat at Middelburg in 1581, and afterwards at Paris.
The position of things in Holland was different from that
of the Churches of either Scotland or England
in the
former there was a Church which was distributed over seven
different jurisdictions.
In the same way, the Dutch
„

;

;

;

Reformed Church of America had Presbyteries in India and
China, and in the progress of things, the same would happen
here.
As to the result of the Synod here deposing a
minister who drew his stipend from the Government of
Natal, in such a case the Government of Natal would probably say that, although it was not bound by the Legislature
of this Colony, it must take that legislation as the basis of
agreement between the parties. The Ordinance is, in fact,
a private law for the Government of the Church, and is
binding as a mutual agreement between the parties.
The Ordinance gives the power of
[Hodges, C.J.
:

—

holding Ecclesiastical Courts.]
These powers are very hmited, scarcely exceeding those
the Court will allow to a voluntary association. As to the
claim in the declaration for the nuUity of the resolution
admitting ministers from beyond the Colony, it would be a

grave stretch to say that because one or two

men

sat in a

90

—

public

1862.

body who had no

right there, all their resolutions

should become nuU and void. If these parties were present
Smuts OS.
in the Synod illegaUy, they could at any time have been
Murray & Louw
removed on application to the Court. All the persons who
were present in the Synod agreed to pass that resolution,
and the most that could be said was that there were a few
votes too many. As to the power of the Legislature to make
laws beyond its jurisdiction, see Act 6 & 7 WiU. IV. c. 57,
giving powers for the apprehension of offenders in the
interior as far as the twenty-fifth degree of south latitude.
There is nothing in the OrdiSir C. Brand, in reply
nance to show that its object was to include anything more
'

:

As

than the Colony.

—

to the resolution respecting Consis-

beyond the boundaries of the Colony, the plaintiffs
claim that it should be set aside, on the ground of its
being opposed to the spirit of the Ordinance.
What will be the position of
[Wateemeyer, J.
Queenstown, which was not a portion of the Colony at the

tories

:

—

time the Ordinance was passed ?]
When it became a portion of the Colony it came under
the operation of the Ordinance, and in the event of any
portion of the Colony being separated, it will cease to be
under the Ordinance.

—

Hodges, C.J.
The Court is called upon to construe the
Ordinance and to say what was the intention of the Legislature when it gave its sanction to the rules and regulations
in the Schedule, and to such future rules and regulations
as might be thereafter passed for the good government of
the Dutch Reformed Church. In arriving at a judgment
the intentions of the Legislature must be read by the light
which has been cast upon them by the circumstances of the
Colony at the time, and beyond this the Court cannot go.
The Court cannot act upon the conclusion of defendants'
counsel, that the intention was to extend the principles of
the Dutch Reformed Church to Churches and people beyond
:

the Colony, for such considerations cannot influence the
decision.
In construing the Ordinance, the Court is bound

and

to act as

it

would do

interpret

it

as to carry out the views of the testator, without

if it

was the

will of a testator,

so

wisdom or otherwise of those views. I
these remarks because in the Synod of

any respect

to the

venture to

make
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1852 it appeared that many of its members were of opinion
that the mission of that Synod called upon them to extend
its boundaries for the purpose of promoting the good
o
o
government of the Church, and the extension of that feeling
of brotherhood

which would

from the meeting of the
one of dry law, whether
the Synod has in this respect acted ultra vires, and this
question must be solved by a reference to the Ordinance,

ministers.

The

result

sole question here is

and to the expressions therein used, the enacting portions
of which must be read by the light of the Schedule.
Previous to 1843, the Regulations of De Mist were in force,
in which the whole of the Colony was embraced, for at that
time there existed no churches in South Africa beyond the
Colonial boundary. The title of the Ordinance sets forth

De Mist's Regulations, and to enact others
and the language used in the Schedules is
calculated to clear up any doubt as to what is the meaning
of the Ordinance itself, and both of them must be read
that

it is

to repeal

in their stead

;

together. In the first place, as has been pointed out, the
words " in South Africa," and " in the Colony " seem to
mean the same thing for, in the declaration of membership, it is stated that aU parties who have been admitted
as members of that community, and who are settled in this
Colony, can claim to be members of the Church in South
Africa.
It thus appears to me that persons who were known
in the Free State as members of the Dutch Reformed
Church were entitled to be considered as such after they
had settled in the Colony. In the course of the argument
frequent reference has been made to the Government of
the Colony, and Sir C. Brand has pointed out the plain
intent and meaning of the Ordinance when he said that the
operation of it was limited to the churches then within the
Colony itself
and if that is the true construction of the
Ordinance, the Sjoiod has exceeded its power in making
rules and regulations such as have been made with regard
to the present case, by admitting that ministers and laymen can share in the proceedings whose admission was
repugnant to and inconsistent with the terms of the
Ordinance. I feel no doubt as to the true construction of
;

;

the Ordinance, when taken in connection with the Schedules
and I think it highly improbable that the Legislature of
the Colony should in 1843 have given its consent to the
;

^]^%
26.
Not.
loedolff

&

smuts ss.
Murray & Louw

.
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holding of Courts by o body partly composed of persons
for this would entail so grave
lo^ifc residing out of the Colony
smuterar.
of International Law that it
principles
a departure from the
urray
uw
The result
clearly defined.
unless
entertained
^^^^ ^^^ ^^
resolution
the
declare
be
to
will
Ordinance
of
the
of this view
which entitles ministers from the Transvaal Republic to seats
in the Synod ultra vires, and with regard to the alterations
1862.

;

which have been made in the regulations, to set them aside,
and to restrict the right to persons residing in the Colony.
Cloetb,

J.

:

—According to the words and general

of the Ordinance, I

am

satisfied the intention

spirit

was that the

Synod should be composed from the churches in the Colony
but the Synod, by its proceedings in 1852, in fact, the
Church, took in certain ministers who resided beyond the
geographical hmits of the Colony, who have now taken their
seats, and in so doing the Synod has commited an unlawful
act.
With regard to that part of the declaration which
;

prays that the resolution of the Synod, admitting such
ministers shall be set aside as nuU and void, it appears that
the second defendant has been duly requested to attend the
Synod, and now at this late hour of the proceedings his
When the express
right to that seat is called in question.
enactments of the law are looked at, it is clear that defendant
possessed no such right. Although defendant's counsel has
laboured to construe the first few sections of the Ordinance,
he did not attempt to grapple with other portions which did
not admit of a doubt as to their meaning. It has been said
that in 1843 there were great numbers of the members of
the Dutch Reformed Church who had emigrated away from
the Colony, and that, with the most praiseworthy zeal, one
but it is
of the ministers of that Church went among them
surely too much to think that the Government considered it
called upon to legislate for a people who had placed themselves beyond the limits of that Government.
It is true
that in some parts of the Ordinance we find expressions used
designating the Church as " the Dutch Reformed Church
in South Africa," but these words cannot be taken as meaning anything more than in the Colony. Persons who are
born in the Colony may in the same way be called South
Africans, although at the same time they are proud to know
they are colonists. I have no doubt that the whole purport
;
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law was to legislate
for the churches within the
i^^L
°
Nov. 26,
Colony. The second question is whether the Sjniod could j^~rm&
fitly enact any resolution doing away with this clause, and „ smuts ra.
Murray (SLouw
T
p
1
11/-M,
open their doors to ministers from beyond the Colony, and
of this I entertain not the slightest doubt.
Ord. 7, 1843,
§ 4, enacts that it should be lawful for the Synod to alter
and amend any of the rules and regulations, provided
always that such rules and regulations, if repugnant to, or
inconsistent with, the Ordinance should be null and void.
This is the clause upon which so much stress has been
laid, and I am of opinion the cause of action is weUfounded in this respect. The Synod has admitted Mr. Louw,
who comes from beyond the Colony, and occupies the incumbency of a church which never was a portion of the
It is known that in 1848 the High
Colony in any way.
Commissioner while on the Great Tugela, issued a Proclamation by which he declared the sovereignty of the
Queen over the country north of the Orange River, at a
time when there was no desire on the part of Her Majesty's
Government to extend her dominions. Although this
Proclamation was issued with the most praiseworthy object,
it was never approved of by Her Majesty, or carried into
effect
and in 1852 aU pretended claims to the country
were abandoned by Her Majesty's Government and a confederation entered into, guaranteeing, on the part of Her
Under
Majesty's Government, its future independence.
these circumstances, the defendant was invited to come and
but I feel bound to state that
take his seat in the Synod
this act of the Synod, or of the person deputed by it, was
If " the Colony " did not comprise what was
ultra vires.
"
Africa," what were to be considered as its
South
meant by
the members of the Dutch Reformed
?
If
boundaries
the system of proselytising which has
out
carry
Church
distinguished the Anglican Church, and form Consistories
in the interior, it wiU be impossible to say what number of
ministers and elders from beyond the Colony may have a
voice in regulating the affairs of the Church in the Colony,
and I am sure that every person must feel that such a
consummation is not to be wished. Under these circumstances I have no doubt but that the regulation referred to
is nuU and void, particularly with regard to a country which
has never been under the British Crown. With regard to
of the

.

-I

.

.

;

;

94

11.

Natal some other conclusion might be come to, that Colony
IP
but that is not now before
being under the same Crown
smuta vs.
deal with the case or Mr. Louw,
the Court, which has only
^ to
Murray & Lcuw
and with him there can be no doubt as to his mabuity to sit.
1862.

Nov.

T

:i6.

TTi

;

,

j

Watermeyer,
is,

whether Mr.

J.

:

Louw

—The

simple question to be decided
has any right to sit in the Synod of

Dutch Reformed Church in South Africa, at present
The entire question, in my mind,
resolves itself into an interpretation of the words " South
for if those words signified the
Africa " in the Ordinance
Colony of the Cape of Good Hope, then the rules and regulathe

assembled in this town.

;

changed in such a way as to admit ministers

tions could not be

Synod who resided out of the Colony. It has been
argued, and very ingeniously, that whereas the preamble
of the Ordinance repealed certain regulations which had
reference to the Colony, and in some of the clauses spoke
of the Dutch Reformed Church in South Africa, there was
a difference between the two, and that the effect of the
difference was, that " South Africa " included more than the
Cape of Good Hope. How much more was not stated, but
to the

included the Transvaal, the Orange Free
It does not now become the question
whether the Legislature could make a law which would have
reference to Churches beyond the Colony, for it appears clear
to me that the words " South Africa " in the Ordinance
meant the Colony and nothing else. I have arrived at this
conclusion for this reason. The Church Regulations of De
Mist were repealed in the first section of the Ordinance, and
the Proclamation of De Mist referred to the Church in the
Colony, and to no qther part of South Africa
and yet the
first Synod in 1824, which assembled in virtue of De Mist's
Proclamation, called itself the Synod of the Dutch Reformed
Church in South Africa and when, in the third section of
the Ordinance reference was made to the Church, "commonly
called the Dutch Reformed Church in South Africa," it
merely adopted the name taken by the Church at that
time, when the law had reference only to the Colony of the
Cape of Good Hope. There was no change, therefore, they
were one and the same thing. What was effected by the
Ordinance was that, whereas previously the churches were
bound by De Mist's Regulations, they were now at liberty to
that at
State,

all

events

it

and Natal.

;

;
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make

own

rules and regulations, provided no such
jj^^^lg
were repugnant to the provisions of the rg'TTff'ir
Ordinance.
The Ordinance described who should be smuts ss.
111
<.iT.
in Murray a Louw
members oirjin
the bynod, and this was one of the thmgs which
could not be altered by the General Assembly, and the
bringing in of ministers and elders, others than those therein
mentioned was an act repugnant to and inconsistent with
its provisions.
The position of a minister who had held a
seat in the Synod for a district which then formed a part of
the Colony, but which now did not, might be different from
that of the second defendant.
It might be that Natal,
which was for some years a district of the CJolony, and was
legislated for by the Legislature of the Colony, was in a
different position, and that the minister of Natal, having
sat in the Synod previous to the change, did not lose his
seat by the political changes which had been introduced.
That question was, however, a different one to the present,
which referred to the minister of a country which never
formed a portion of the Colony, although it was for some
time brought under the sovereignty of Her Majesty. This
gentleman had no right under the 4th or 7th sections of
the Ordinance to sit in the Synod, and no alteration of any
of the regulations could give him that right.
This was a
mere question of law, and the Court did not enquire with
regard to its expediency. The motive which has led to the
and it is to be regretted
alteration is most praiseworthy
the law will not allow the Synod to carry out these changes
which would be for the good of the churches in the Colony,
and for the good of their fellow-creatures but the endeavour
to carry this out has nothing to do with the duty of the
In conclusion, I cannot agree with the terms of the
Court.
admission paper. In my opinion, Mr. Louw is not entitled
to sit in the Synod because he does not come under the
A change has been
operation' of § 7 of the Ordinance.
alteration
that
does not admit
but
regulations,
made in the
third
prayer of
before.
The
sit
could
not
him, because he
should
not
be
allowed
to
Louw
Mr.
that
the declaration,
granted.
be
must
vote,
or
deUberate,
sit,
their

regulations
1

;

;

Judgment

for plaintiffs accordingly.

Faikbkidge & Hull."]
LDefendants' Attorney, J. H. Hopmeyek. J
rPlaintiffs' Attorneys,

.
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Caretjthees
Sale hy Auction.

vs.

Van dbr Ventek.

—Conditions Sale. — Variance. —Pleading.
—Ratification —
of

Costs.

Where at a piiblic sale by auction of certain landed property,
a certain lot was knocked down to defendant who had not
bid for it, but after considerable pressure on the part of
the auctioneer and agent for the sale, defendant agreed to
sign certain conditions of sale materially at variance with
the original conditions read out before the sale, but in

which he acknowledged the purchase, and defendant subsequently took possession of the property and signed a
declaration of purchase : Held, that upon a declaration
alleging that defendant had purchased at public auction,

and

alleging the further facts, plaintiff

was

entitled to

succeed on account of defendant's subsequent acquiescence
but no costs allowed to plaintiff.

;

The declaration set forth that on March 13th, 1861,
property of plaintiff's known as " Attaquaskloof " or
carruthere rs. " Hemel en Aarde," in the Caledon division, was put up
*^
VanderYenter.
_
^_^
.
for sale by one Van Jslommestein, as agent of Messrs. Barry
& Nephew, who acted on the part of plaintiff. The conditions of sale were duly read by the auctioneer and the
property roughly divided into three portions, one of which
was knocked down to a piu'chaser for 18s. per morgen. The
second lot was then put up and sold to defendant at the
same price. Lot No. 3 was not sold. According to the
conditions of sale which were signed by defendant, the
purchase-money was payable in three instalments, bearing
interest, but the defendant had failed to pay the same
the
plaintiff claimed the amount, £938 10s., tendering to give
1862
Dec. 2.
..

'

'

1 1-

'

'

,

.

;

transfer.

Defendant pleaded the general issue, and further that at
the sale in question false bids were used by the auctioneer,
certain of the bids not being bids by bond fide buyers, but
by the auctioneer himself, and he therefore prayed that
the sale might be set aside. Further, that the defendant
did not bid at all at the sale, having refused to do so, but
that the auctioneer insisted he had done so, and threatened

97

he refused to sign the conditions, that the property would
be put up and sold at his risk, and he then signed the
conditions and subsequently took possession.

if

The plaintiff replied
The conditions read

generally.

at the sale provided for the sale of
2000 morgen, being two-thirds of the whole farm. These,
however, were not signed by the defendant, but certain
other conditions had been signed jointly by him and by
one Havenga, in which they acknowledged to have jointly
purchased the two-thirds sold, and undertook to be security
singuli in solidum.

The

facts of the case sufficiently appear

from the judg-

ments.
Denyssen, for plaintiff.
Watermeyer, for defendant, quoted Voet, 4-2-16.
Cur. adv.

vult.

Postea (Dec. 11th).

Hodges, C.J. (after stating the form of the action),
The sale by auction was attended, on the part of the
plaintiff, by his agent, Mr. Weymar, a gentleman carr3dng
on business at Caledon, and he employed Mr. Van Blommestein as auctioneer.
The defendant was also present at the
sale
he did not appear to be a weU-educated man, but a
farmer not very weU to do. It appeared that the sale was
also attended by other persons, who became bidders for parts
of the farm.
It seems that the farm was found to be too
said

:

—

;

large to obtain a purchaser in accordance with the conditions

and Weymar and Van Blommestein determined to
put it up in portions, and obtained a diagram of the farm,
which appeared to be about 3000 morgen in extent, and
struck off in pencil a portion of about 1000 morgen. This
portion was put up for sale, and it appeared by the evidence
that considerable persuasion and pressure was used, when
The Court had examined Mr.
the first portion was sold.
Havenga, who had told them that although this portion
had been knocked down to him for 18s., he had not bid.
The manner in which the sale had been conducted was not
very creditable. It was not a proper thing to knock down
property to a person who had not bid, although he might
of sale,

Vol. lYi

H

jy'^^h
..

u-

carruthers

m.
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^T n.
carrilttirs OS.

Van der Venter.

subsequently acquiesce in it. Another portion of the farm,
about 1000 morgen, was then put up, and sold at the
rate of I8s. per morgen, and this was the matter which was
^^^ under discussion. Weymar candidly admitted that he
had used some pressure upon defendant to induce him to
purchase the farm, and it seems that the auctioneer concurred in the same, pretty much as he seems to have done
It seemed as if he was ready to receive
in the first sale.
bids, and sometimes took a bid when one had not been
made at aU. This appeared to have been the ease with
defendant, and if nothing had transpired after the lot had
been knocked down to him, if he had insisted that he was
not the purchaser, the Court was of opinion that the whole
matter would have been void, unlawful, and illegal, and
that there would have been no valid sale whatever. It was
exceedingly wrong on the part of Weymar to use pressure
such as he had to a reluctant purchaser. It was admitted
on all sides that defendant said he had not the money to
pay for the farm, and that he did not wish to have it but
he was over-persuaded, and the lot knocked down to him at
185. per morgen, being the same amount that Havenga had
given for the first lot.
If a man in defendant's situation
had a lot of ground knocked down to him when he had not
purchased it, the proper course was for him to insist he had
not done so, and to refuse to do anything further. At all
events, the conduct of the auctioneer and of plaintiff's agent
was characterised by a want of proper fairness.
Defendant from the first denied that he was a bidder, but the auctioneer proceeded to discharge his other duties, and left
Weymar to draw up and complete the conditions of sale and,
according to Weymar's evidence, Havenga and defendant
were taken into a room, and a discussion took place as to
the sureties which they were bound to give under the
It seems that both were unwilling t'o
conditions of sale.
complete the purchase, and hoped to get out of the conditions
Weymar was, however, very ready with a
in that way.
mode of getting over that difficrdty, and said that he would
make each of them responsible for the other. Other conditions were then drawn up, so as to constitute totally
different conditions from those first read.
Havenga purchased about 1000 morgen at 18s., at a separate and distinct
and, admitting that the latter had
sale from defendant
also of

;

.

.

.

;

;
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also purchased 1000 morgen, these were two separate and
distinct transactions
but Weymar so framed the conditions
;

as to

make

^^1862.^
..
'

n-

appear that instead of first selling 1000 carruthers d*.
Van der Venter.
,
^
1
1
morgen to TT
Havenga, and a second 1000 to defendant, the
two had made a joint purchase of two-thirds of the entire
farm, as if they were tenants-in-common of the 2000 morgen,
leaving them to make a partition afterwards.
These were
totally different conditions to those read at the sale, and
had the case stopped here, I should have no hesitation in
saying the transaction was void by reason of the variation
of the conditions.
Unfortunately, defendant not only
signed the conditions, but did things afterwards which
entitled plaintiff to insist on his taking the property.
Defendant applied to a surveyor, and gave him instructions
to go and separate his portion of the farm from Havenga's.
He also appUed to friends for the purpose of raising a loan
to pay for the property, and then which was still more
important ^took possession of the estate and sent in a
formal declaration that he was the purchaser of one-third
of the farm for £938 lOs.
The question now is, whether the
whole matter is void, by reason of the difference in the
conditions and contract, and if the Court so rules, it is
possible that defendant may be liable to another action
It is with great
based on that statement made by him.
reluctance that I have come to the conclusion that plaintiff
is entitled to carry out the sale and to give transfer of onethird part of the farm as pointed out by the surveyor, and
In deciding that
of which defendant has taken possession.
I cannot but
£938
10s.,
plaintiff is entitled to recover the
of the
irregularity
the
waived
remark that defendant has
resisted
and
had
if
he
conduct,
for
his
subsequent
sale by
repudiated the contract, even after the conditions of sale
had been signed, it would be different but after he had
taken possession, and made the declaration of purchase, he
made an entirely new contract in which he made himself
The
hable to be sued and be compelled to take transfer.
conduct of plaintiff's agents at the sale has been so contrary
to the conduct which should be expected from persons in
their position, that defendant ought" not to be compelled to
it

.

,

-.

—

—

;

.

.

.

pay plaintiff's costs, though he will have to pay his own
The Court further thinks that Weymar and Van Blommestein,

the agents for the

sale,

ought not to be permitted to

H

9.
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Carruthers

charge against their own cHent the costs of their attendance
here, or any expenses they may have incurred.

vs.

Van der Venter.

—

The only difficulty the Court has had
Cloete, J., said
coming to a conclusion is in endeavouring to reconcile
But as this is
the principles of law with those of equity.
not a mere court of law, but combines also an equity jurisdiction, I think we have come to a decision, for the
interests of both parties, which will effectually put a
Although the
stop to litigation between the parties.
parties bought separately, the conditions of sale ran
that it was a joint purchase, and the judgment of the
Court was asked upon conditions of sale directly contrary
to the engagement made when defendant became the
:

in

purchaser at the sale.
and defendant were

By

the conditions of sale, Havenga
joint purchasers, and bound

made

themselves, in solidum, for the price of two-thirds of the
farm, whereas nothing was further from their intention
they never contemplated such a purchase, nor did the
auctioneer dream of such a sale.
[After adverting to the
form of the declaration, which enabled plaintiff to bring
forward proof of transactions subsequent to the sale, his
Lordship continued.] It was clearly shewn that defendant
had subsequently taken possession of the land, built upon
and occupied it, and also made a solemn declaration that he
was the purchaser, and the other purchaser having also
purified any defect in the contract, defendant seems to be
clearly liable.
There is no proof of the allegation that
defendant had been circumvented and defrauded by false
bids
but it has been clearly proved that although Van
Blommestein might have conceived in the first instance
that he had a bid from defendant, the latter at once repudiated it ; but, by the threats held out by the auctioneer
that he would again put up the property at his risk, he was
induced to adhere to the bid he was supposed to have made.
The auctioneer, so far from being a party to the signing of
the conditions of sale, left the further transactions to be
settled by Mr. Weymar.
I consider the conduct of the
auctioneer very culpable, and that of Weymar equally so.
Weymar took upon himself, after the auctioneer had knocked
down one-third of the farm to defendant and another third
to Havenga, to induce them to sign a document directly
;

;

—
101

contrary to tjieir bids, and by which tHey jointly made
themselves liable for the whole amount of the purchasemoney of the two-thirds. Under these circumstances I
entertain no doubt that if defendant had at any time repudiated that sale before he took upon himself the duties
of ownership in the manner described, he would have had a
very good defence to the action. Therefore, if plaintiff in
his declaration had relied merely upon the sale, defendant
might have got out of it
but in that case he might have
been liable to another action founded upon the declaration of
purchase subsequently made by him. Therefore the Court
thinks it better to save him from further costs by at once
adjudging him to take the farm and pay the ptirchase-money.

t}^^\
..

;

Wateemeyee, J., concurred, and (after referring to the
variance between the conditions of sale read and those
subsequently signed, and commenting on the evidence as
shewing that defendant made no bid, though there was no
sufficient proof of the making of false bids), continued
There is a most improper tampering with the conditions of
sale. ... I perfectly agree that if, even after this document
had been signed, defendant had still repudiated the contract,
he would have come before the Court with a good defence,
and judgment would not have been given against him.
:

But

after that, believing

himseK to be in the power

of these

people, he took possession of the property, and made his
By that declaration of
declaration of purchase and sale.

The declaration of
purchase and sale he must be held.
purchase and sale is in accordance with the conditions read
at the sale, though not in accordance with what are called
the conditions of sale in the declaration. By that contract
he is fairly to be bound, although he was intimidated into
acknowledging himself to be the purchaser when he was
The rule of law is clear (Voet, 4^2-16), that he who
not.
consents to a contract is bound by it, although he might

not be compelled to enter into it in the first instance. In
this case, by his treaty with the surveyor, by taking possession of the property, by building, by his signing the declaraby all these acts defendant has ratified
tion of purchase

—

ratify, and the ratification
Under these circumstances he is liable to take
one-third of the farm, and to pay the purchase-

that which he was not bound to

binds him.
transfer of

n

-

carmthera w.
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f.,

carruthers

I have had some difficulty in arriving at this
conclusion, because of the great discrepancy between the
two contracts the contract signed, and the contract made at

money.

1862.

Dec.

vs.

Van der Venter.

—

the sale. But, as has been observed by my brother Cloete,
the declaration has been very well drawn. Though under
ordinary circumstances there might have been such a
variation as to entitle defendant to absolution from the
instance, this declaration seems fairly to include both the
contracts, and enables the Court to give judgment for

But it is with much hesitation that, even upon this
come to the conclusion that that judgment can
be given.
My first impression was that there should be
absolution from the instance. But it is best for defendant
plaintiff.

declaration, I

that there should be this judgment, as undoubtedly he
liable to another action upon his own declaration
of purchase.
I quite concur that the judgment should be

would be

without costs, and neither Weymar nor Van Blommestein
should be entitled to any expenses for coming as witnesses

from Caledon.

Judgment
["Plaintiff's

for plaintiff, without costs.

Attorneys,

Eedblinghuys & Wessels.I
& HULL.
J

LDefendant's Attorneys, ,Faikbkidge

In
Second surrender.

Where

re

Campbell.

—Cancellation

the surrender of

an

estate

of Order.

—Practice.

had been accepted in ignor-

ance that the applicant had previously surrendered, and
that there had been no available assets, the trustee having
to pay the costs of administration himself, the Cotjrt
cancelled the second surrender.

^

1862.

amp

e

.

The Master reported, in reference to the estate of W. H.
Campbell, cooper, of Cape Town, the surrender of whose
gg^^g^^g j^g^jj been accepted on the previous day, that he had
received a letter from Mr. Gain, law agent in Cape Town,
informing him that the insolvent surrendered his estate in
January, 1860.
Mr. Gain was appointed sole trustee, but
there were no available assets, and Mr. Gain had to pay
the costs of administration out of his own pocket.

;

103

The Full Court decided to cancel the second surrender
and to hand over the attachment to the trustee under the

1862.

°—
-^^

former surrender.

'"'

•'

campbeii.

The Court also directed that, in order to avoid similar
accidents in future, the Registrar should in all cases of
surrender, communicate with the Master, to ascertain if
there had been any previous surrender.

Brittain
Interdict.

vs.

—Removal

Boyes.
of Obstruction.

Where applicant had hired a house from respondent, and
alleged that on taking possession he discovered that respondent had erected a wooden partition which deprived
him of the use of portion of the premises, and the
evidence for respondent went to shew that applicant had
some knowledge that respondent intended to erect the
partition, before the agreement was entered into ; the
Court refused to grant an interdict and an order for
the removal of the partition.

Motion for an interdict and
moval of an obstruction.

an order

for

for the re-

AppUcant's affidavit stated that he had hired from respondent a certain shop in Grave Street for twelve months
from January 1, at a monthly rental of £5, the agreement
between the parties describing the shop as that at present
used by Mr. Boyes as a shoemaker's
that on taking
possession he found that respondent had, a few hours before,
erected a partition in the shop whereby apphcant was deprived of the use of a portion thereof and apphcant prayed
for an order on respondent to remove the obstruction.
Respondent's affidavit stated that previously to letting
the shop, he had pointed out to apphcant where the
partition was to be put up, and apphcant did not object
that the partition was up when apphcant took possession
and that it was necessary that respondent should have a
passage through the shop to get to other portions of the
premises. Respondent's foreman stated that he was present
;

;

1883Jan. 20.

Brittamrj
Boves.
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at a conversation between the parties, when respondent
pointed out where the partition would be erected.

Brittain vs.

Boyes.

Watermeyer, for appHcant.
Barry, for respondent.

The Full Court, without calling on respondent's counsel,
held that the matter could not be settled by motion, and
refused to make any order.
[Applicant's Attorneys,

Tkedgold & Watbkmeter.

In

re

]

Robinson.

—Arrest.—Commission. —-Attachment
—Examination Insolvent.

Fraudulent insolvency.
of Letters.

of

Where an insolvent had been arrested on a charge of making
away with property belonging to his estate, and a preliminary examination was pending, the Couet, on the
application of the trustee, granted an order for the
attachment of certain goods consigned to him, and ordered
that all letters addressed to the insolvent should be opened
in presence of the Master, and that a Commission should
issue for the examination of the persons

named in

the

petition, with the exception of the insolvent himself.
S. F. Robinson, an insolvent, had been arrested criminally
on a charge of making away with property in his estate,
In re Robinson.
and an examination was about to be held before the
Magistrate.
The trustee in his estate now applied for an
1863.

order attaching certain seventy-nine cases of goods in the
of Messrs. Goodliffe, Smart & Searle, as agents for the
Midlothian, these goods being believed to belong to the

hands

for an attachment of aU letters passing through
the General Post Office addressed to the insolvent, and for
the appointment of a Commission to examine the insolvent

insolvent

;

and others

as to his affairs;

Watermeyer, for appUcant.
Cole, for respondent, opposed.

the criminal charge

by means

The attempt

to

of civil process

make out
is

illegal,

—
106

unprecedented, and opposed to the principles of English

ises.

——'

law.
In

re

KobinBon.

The Court

granted an order for the attachment of the
goods, ordered that the insolvent's letters should be opened
in the presence of the Master, and all portions referring to
business handed to the trustee, and ordered the examination of the persons named, with the exception of the
insolvent.
Applicant's Attorney, D. Tennant.
Attorneys, rAiUBKiDGE

In

re

"1

&

Hull.J

Robinson.

Ex

C Respondent's

parte

[Coram Bell,

—Service

Foksdike.

J.]

Summons. —Rule
Court
—
Commissioner. Committal
Contempt.

Witness.

of

of

80.

for

Where a copy of stimmons was served upon a witness at Sea
Point on the Uh, to appear before a Commissioner in Gape
Toivn on the 6th, and conduct-money tendered, she
promising to attend, but the original summons was not
exhibited, and subsequently on the 5th the original summons was exhibited to the witness at Stellenbosch, a
warrant tvas issued for the committal of the witness on
her refusal to attend on the 6th.

A

Commission was granted by the Supreme Court to
inquire into the affairs of the insolvent estate of S. F.
Robinson, Bell, J., being appointed Commissioner.
The
attendance was sought thereat of a witness, E. Eorsdike,
but she was absent when called, and an objection was raised
that she had not been properly summoned.
For the trustee, the affidavit of W. B. Turpin, dated
February 6, was read, stating that on February 4 he
served a copy of the summons upon E. Forsdike personally
at Sea Point, that he tendered her Is. as conduct-money,
and read the summons to her, upon which she said she
would attend and state what she knew. That the next day,
hearing that she had gone to SteUenbosch, and fearing that
the first service was not good, he followed her by train.
That at Stellenbosch he found her, and exhibited to her the

iges.

Feb^.
^"

E^pa™°°'
Forsdike.
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" I will see you
original summons, upon which she said
to-morrow morning, in readiness for the first train." That
"lipa™""' upon calling at the hotel the next morning, he received a
I'orsdike.
message from her to the effect that she should not attend
until she had heard from her legal adviser.
1863.

:

^—'

Watermeyer, for the trustee, now applied for a warrant for
her apprehension.
Cole, on behalf of Miss Forsdike, opposed on the ground
that neither of the services was proper as complying with
" Service of any
Rule of Court 80, which provided
:

summons, upon any person therein named to give evidence,
shall be made by dehvering to him, or by leaving with
some of his household for him at his dweUing-place, when
and the
he cannot be found, a copy of the said summons
summoning officer shall, at the same time, shew him or the
person with whom such copy is left, the original, and shall
inform him of the exigency thereof." As to the first service,
it was insufficient, because a copy was simply handed to
As
witness, and she was told the natui'e of the summons.
to the second service, it was clearly incomplete as not being
made in proper time. It had been decided by Menzies, J.,
that the same time should be given in summoning a witness
In the
as was allowed in a summons in a hquid case.
country, at least one clear day must be allowed for every
twenty-four miles. Stellenbosch was a day's journey.
;

—

Watermeyer, in reply
By having accepted conductmoney, and promised to attend, the witness has waived any
objection she might otherwise have had to the first service.
There was reason to believe that the witness intended to
keep out of the way.
:

—

Bell, J., said
Under the circumstances, I will issue a
warrant for the committal of the witness. I do not think
the service was complete in the first instance
but, under
all the circumstances, I think I am justified in issuing a
warrant, and the witness can make application to the
Court if she thinks fit.
:

;

Order granted, warrant to be returnable as soon as
executed.

(An arrangement was subsequently come to whereby it
.was agreed that the witness should present herseH for

'
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examination on the 11th, the execution of the warrant being
stayed in the meantime.)

—

ises.

Jn re Robinson.
["Applicant's Attorney, D.

Tennant.
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LEespondent's Attorneys, Fahibridgb
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Eight of Way. Conditions of Sale. General Plan. Trespass.
Sale by Auction of Building Lois, portion of an Estate.

—

In

up

1853, G. put

by public auction his estate in
was bounded on two sides by
main roads. A general plan of the estate was exhibited
at the sale shewing intercommunication between the lots
by means of various cross roads leading to the main roads.

building

lots.

for sale

The

estate

The

conditions of sale were subsequently lost, and it was
not proved that they contained any reference to roads,
but there was evidence to the effect that it was publicly

given out at the sale that the roads were only to be
Certain lots were
lots were sold.

opened where contiguous

when the sale was stopped.
The general plan was
in the Registry of Deeds Office; thereafter plaintiff
bought from C. all the unsold portion of the estate, his
sold,
filed

diagram shewing no roads except those leading from one
another of the lots sold in 1853.
Thereafter defendant
purchased two of the lots sold in 1853, and now claimed
to use all the roads laid doion on the plan exhibited at the
sale.
The CotrRT held that defendant had the right to
use such roads laid down on the plan as were necessary or
convenient for access from his lots to the main road, such
roads passing between lots sold at the sale, but that he had
no right to roads laid down on the general plan but
passing between lots unsold at such sale.
to

Plaintiff

had

from purchasers at the sale in 1853,
on either side, from the remainder
subsequently purchased by him, by roads laid

also bought,

certain lots separated
of the estate

down

in the general plan, this purchase being prior

of defendant
tiff

:

could close

Held (Watermbyee,

up

this road,

J., diss.), that

plain-

defendant having, apart there-

from, access of convenience and necessity

The

to that

to the

main roads.

declaration stated that the estate " Newlands," the

"

ises.
'^„
'

28".

xopps."''

108

property of one Cruywagen, was divided into 387 building

1863.
,,'28!

Hiddingh
Topps.

Ks.

and 8, 1853, when
On or
purchasers.
sixty-five lots wsre sold to different
about June 14, 1859, plaintiff became the proprietor of the
and put up

lots,

on February

for sale

7

lots, which were transferred to him in November,
Between the date of the sale in Frebuary, 1853, and
the date of the purchase by plaintiff of the remaining extent
in 1859, plaintiff became the purchaser of twenty-four other
Upon the
lots, which had been sold in February, 1853.
property purchased, a large number of trees were growing,
which became plaintiff's property but defendant, knowing
this, on August 18, 1862, caused certain of them to be cut
down and removed. Plaintiff prayed that it might be
declared that he had a right to the free and unencumbered
use of his property, and that defendant might be restrained
from cutting down and removing any trees growing thereon.
Defendant pleaded the general issue, and claimed in
reconvention that he had a right to the use of all the streets
and roads which were marked upon the general plan
exhibited at the sale in February, 1853, which roads
plaintiff claimed the right to close, and had at various
times prevented defendant from using
and defendant
prayed that it might be declared that plaintiff had no right

remaining
1853.

;

;

to obstruct the roads laid

The

were as follows

The
Colonial

who

down

:

estate " Newlands," before 1828, belonged to the

Government

;

in 1830 sold it to

it was sold to one Louw,
Cruywagen. In 1852, Cruywagen

in 1828

sold a portion to Cauvin,
of

what he had purchased,

for himself a slip of
still

in the general plan.

about which there was no dispute

facts in the case

remained such.

who subsequently

sold a portion

in building allotments, reserving

ground as his private property, which
In 1853, Cruywagen, contemplating

a division of his property into building allotments, for the
purpose of sale, had a general plan framed.
On this plan
were marked a number of roads.
The sale was held on
February 7 and 8, 1853
Mr. Steytler was auctioneer.
The conditions of sale were lost
no copy of them was
attached to the transfers of the lots sold. Only sixty-five
lots were sold, when Cruywagen stopped the sale, the prices
realised being too low to induce him to go on with it.
The
general plan was deposited in the Registry of Deeds.
In
;

;
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June, 1859, plaintiff bought the remaining extent, being all
the property not sold in 1853, from Cruywagen, and received
transfer.
In the diagram attached to his title deed, no
roads were laid down except such as led to the other lots.
In 1862, the defendant, who in 1861 had purchased
certain two lots from original ptu-chasers at the sale in 1853,
cut down certain trees which were growing upon one of the
roads shown on the general plan.

Plan of

"

Newlands Estate."

HIGH

ROAD

those
Lightly shaded portions shew lots sold at sale in February, 1853
shaded darkly, shew the two lots also sold at the sale, and subsequently
purchased by Topps.
Figure A b c D, lots purchased by Cloete, and by him sold to Hiddingh;
All the roads shewn were laid out on the general plan.
Boad a b shews where one of the alleged trespasses by cutting down of
;

trees

took place.
of which Topps was allowed the use by the judgment are dotted

Boads

in the centre.

Figure e f G

h

i

represents "

Palmboom,"

For the plaintiff.
I was formerly proprietor
Jacobus J. Cruywagen stated
"
part
of it to L. P. Cauvin
I
sold
Newlands."
estate
the
:

r

of

sold to Cauvin.

—

1863.

Feb. 24.
„ 28.

Hiddingh
Topps.

vs.

110
1863.
!,

28!

Hiddta^hOT.

^°™'"

In 1853 I had the remaining extent surveyed and
divided into allotments. I employed Mr. Surveyor Cloete
Mr. Cloete framed the plan now produced.
for that purpose
I employed Mr. J. G. Steytler to hold the sale of the lots.
The sale was held on February 7 and 8, 1853. I have
not the conditions of sale of these lots in my possession,
nor have they ever been in my possession. I only heard

in 1852.

;

them read

at the sale

erven were

by the auctioneer.

sold at the

sale.

I

About

gave Mr.

sixty-five

Steytler no

any conditions about roads.
when they had commenced
selling the lots, I stated to the public that were assembled
round the auctioneer, and before the lots or any of them
were knocked down, that if all the lots marked on the plan
were sold, I would give a right of road to the purchasers to
the adjoining property " Palmboom." Upon the second day
of the sale, when I saw the erven did not realise suificient,
I stopped the sale, and told the purchasers of lots that I
would cut open those roads which gave an approach to their
several lots from the main road.
From what I heard Mr.
Steytler read, and from the instructions I gave him, there
was no mention of any right of way in the original conditions
of sale.
The plan now produced was seen by me before the
sale, and was framed by my instructions.
My object in
having the plan so framed was to shew the nature of access
which each purchaser would have to his lots, but only in

instructions with reference to

On

the

first

day

of the sale,

case all the lots were sold.
sold, I retained to

myseK the

In case the
right to block

on the plan and leading to the
this right immediately after the

lots

were not

all

up roads marked

lots unsold.

I exercised

by blocking up the
roads leading to the unsold erven, and none of the purchasers of the lots, nor anyone else, claimed or exercised any
right on or over the roads as marked on the plan.
The
sale

defendant Topps, after the sale, wishing to carry stones over
the " Newlands " estate by one of the roads marked on
the plan, asked my permission to do so, which I granted.
I do not know whether at that time Topps was proprietor
7 or 8, 1853.
of any of the erven sold on February
After the sale I recollect on only one occasion anyone refusing to desist from using one of the roads marked
on the plan. The party so using came from defendant's
house, and I was obliged to use force.
This I did in

Ill
exercise of my right to prohibit anyone from asing the
roads except those giving access to the erven sold. No
other lots except the sixty-five lots sold were put up to
public competition. I sold the property I retained, in
1859, to the plaintiff, for £4600, and gave transfer on
September 3, 1859. I believe all the roads marked on the
plan were pegged off, but none of them were cut open, as I
did not wish to do so until I knew that all the erven were
sold, for unless they were all sold, roads would only spoil

my

property.
J. G. Stejrtler stated

:

—I am an auctioneer, and was em-

ployed by Cruywagen to sell the property in 1853. I have
not got a copy of the conditions of sale, but I remember
that there were no special conditions
if there had been,
they would have been inserted in the transfers.
In all
cases in which property is sold in lots, the purchaser of a
block receives transfer of the roads upon the block without
any servitude. I cannot swear that such an arrangement
was made in this case, but it is the usual practice.
Cross-examined
I do not remember anything being
I do not remember
said about roads at the time of the sale.
Cruywagen sajdng the roads were not to be opened unless
aU the lots were sold, but I have no doubt both he and
myseK would say so.
;

:

—

[Per Hodges, C.J.

I think there

:]

about roads in the conditions

—

was nothing at

all

of sale.

am a

sworn surveyor, and was
and make
a plan. I made the general plan produced. I was present
during the sale, and am aware that it was one of the
conditions of sale that purchasers of blocks would receive
During the sale the
transfer of the intersecting roads.
P. L. G. Cloete stated

:

employed by Cruywagen

I

to survey the property

auctioneer held the general plan in his hand.
Rudolf Cloete stated I purchased six lots of ground at
the sale in 1853, after holding a conversation with Cruy-wagen, who said that the roads would only be opened up as
I subsequently resold my
far as the property was sold.
:

lots to plaintiff's agent.

—I am

plaintiff, and became proby purchase from Cruywagen.
The property near the house is planted with trees. Soon

Dr. Hiddingh stated
of " Newlands "

:

prietor
after

my

return to the Colony in 1861, I complained to

ises.

V28;
Hiddta^hm
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HiddinghDs.

Topps

defendant about his trespassing on my property, but lie
any notice. Subsequently defendant insisted
on hls right to use the road that passes my house.
Cross-examined A copy of the general plan was attached

refused to take

:

me from Cruywagen. I had no other
information of any servitude upon the property except what
appears from the plan. I was told by my agent, that the
roads marked on the general plan were not considered as
such, and that the property was not burdened with a
servitude on that account.
T. Gill stated
I am in plaintiff's employ.
Defendant
cut down the trees as alleged. He told me to teU plaintiff
that he would be much obHged if plaintiff would make a
road for him and if not, he would make it himself.
For defendant.
I was present at the sale in 1853.
G. Robb stated
A
plan of the property was shewn at the sale, and aU the
roads were marked off with flags. Cruyw^agen was at the
sale, and pointed out a cistern, from which the purchasers of
the upper lots would be entitled to take water.
[An
objection to evidence as to the servitude of water was overCruywagen pointed out the advantage of having a
ruled.]
road right through to the property sold to Mr. Cauvin,
" Palmboom." I bid for the lots knocked down to Cloete.
I was present at the sale in 1853,
W. Cowling stated
and saw the plan of the property and the roads as staked
out on the ground. I have been in the habit of using some
of the roads leading in direction of defendant's property,
up to the present time. I am owner of a piece of ground
purchased from Mr. Cauvin.
I was at the sale in 1853, and purW. Balne stated
chased two of the lots. The plan was exhibited at the sale,
but I did not hear anything said as to the roads.
I bought two lots at the sale in
A. Abrahams stated
1853.
It was said at the sale that the roads led right to
"Palmboom." I did not hear Cruywagen say the roads
would not be opened unless aU the lots were sold. I will
I bid for a lot near
not swear that this was not said.
defendant's, for the purpose of getting a road to my property
on Cauvin's land.
I was at the sale in 1853. Cruywagen
A. Jacobs stated
said that all the roads were public.
to the transfer to

:

—

;

:

—

:

:

—

—

:

:

—

—

113

Denyssen (with him Brajid, J. H.), for

plaintiff

:—Servi-

tudes are odious, and must be strictly interpreted.
See
Parker v. Titterton (2 Menz. pp. 296 et seq.).
Voet (1-8-20,

and 8-4-1, and

41-1-38). The sale was according to the
general plan of P. Cloete.
Watermeyer, for defendant
The registry of the general
plan is a registry of the servitude. See Atkinson on Sale,
:

p.

280.

extent,

—

Hiddingh's

and

also

title merely gave him the remaining
what he got by the repurchase.

Cur. adv. vuU.

Posted (Feb. 28),—

Hodges,

—The

Dr. Hiddingh, complains
for the purpose of
raising the question as to his right to use certain roads on
the " Newlands " estate. The declaration charged as an act
of trespass that defendant cut down certain trees without
the permission and in opposition to the wish of plaintiff
and by way of anticipating the defence to be set up,
plaintiff pleaded that he had offered defendant sufficient
roads for his use. He had, however, offered him the use of
one road only, and defendant set up by way of reconvention
a claim of a most extensive character, being the right of
using a large number of roads set out on the estate some
years before he purchased his portion of it. The case is one
of considerable importance, and requires some care to point
out the view which I take of it. It seems to me that plaintiff
has not offered to defendant the use of such roads as he was
entitled to
but I am also of opinion that defendant seeks to
establish a much more extensive right than he can maintain.
The whole question arises from circumstances, which took
place when the property was sold some years ago for building, and in fact with the intention of estabhshing a village
there.
A large plan was produced at the sale, on which
were numbered between three and four hundred lots. The
roads leading to the lots were also marked on the plan, and
so the sale proceeded. It was beyond all doubt that the
plan was produced at the sale, and no doubt Mr. Cruywagen
of acts

C.J.

:

plaintiff.

done by the defendant Topps,

;

;

the then holder, must be taken to have
VOL. IV.

made

certain stateI

^,1863.^

!
"
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Hiddingh^s.
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,
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1863.

^tMI:
HiddtoiiM.
Topps.

Unments to purchasers when the plan was prodiiced.
or
produced,
not
were
sale
of
conditions
fortunately the
something might have appeared in them which would have
assisted the Court in coming to a decision, but, they being
the Court must look to the testimony of witnesses who
were at the sale, as to what was intended by the production
The auctioneer, Mr. Steytler, gave very clear
of that plan.
and distinct evidence that the roads were to be opened only
lost,

where the contiguous lots were sold. Mr. Cloete, the surveyor who prepared the plan, also gave evidence to that
efEect, and there was also a conversation which Mr. Rudolf
Cloete had at the sale with Mr. Cruywagen, in which the
latter told the former that the roads were only to be opened
The absence of the
to the point where the lots were sold.
conditions of sale throws the Court on the testimony of these
witnesses, and with this testimony, and looking at the plan
itself, it appears to me that it must be taken to be a representation, made by Mr. Cruywagen at the sale, that every
pm'chaser should have access to the roads which led from
his lots to the pubhc roads, and that, with regard to the
other roads, it was never intended to make those roads
pubhc roads, in the common meaning of the term. At a
spot not very far from the mansion, a man named Harris
having purchased two lots, the roads leading to these lots
were marked on the plan. These lots have since been sold
to the defendant.
The conveyance also shews the roads by
which access can be obtained. The sale itself was not a
Mr. Cruysuccess, less than one hundred lots being sold.
wagen was of opinion that he could not carry out his plan to
the extent which he had contemplated, and having sold
these lots, he did nothing more until he sold the remainder
of the estate to Dr. Hiddingh.
Now, at the time of the sale,
but,
the large plan was deposited at the Registry of Deeds
if I am right in my opinion, the mere registration of that
document did not affect the title of Dr. Hiddingh to the
property, nor prevent him from altering its arrangements if
he wished to do so. Dr. Hiddingh, at all events, became
possessed of the estate subject to the servitudes which could
legally be estabUshed upon it.
But the defendant has set
up a claim in reconvention to the use oC every road marked
on the general plan. He had been in the habit of using
a road close to plaintiff's house, and it was natural that
;

;
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Dr. Hiddingh should be anxious to prove what his rights
were, and so the suit was instituted. Now, servitudes are

not favoured by the law, and defendant,

who has fairly
asserted his rights, must clearly shew what they are. He
claims the right of using all the roads, and for all purposes
not only all the roads leading to all lots which were unsold,

—

but also

up and down

these roads at his
It
they were pubUc roads.
appears to me that this claim can by no means be allowed
that there was a representation at the sale by Mr. Cruywagen that the purchaser of each lot should have the use
of the roads leading to the pubhc roads over or to the
estate, and that defendant's claim must be limited to that.
But, as possessor of lots 60 and 387, defendant is entitled
to more than one way to the public roads, because the plan
represents the high roads, and there are several convenient
modes of reaching them from the lots, and the true construction of the evidence is that it was intended to reach
the lots by aU the roads which approached them. But with
regard to the larger portions of the estate, not situated
adjoining the public roads, it appears to me that Dr.
Hiddingh is entitled to use the estate free from any
servitudes to the use of the roads by other parties. Defendant thus wiQ not only have ways of necessity, but also
ways of convenience.
He wUl have more than the law
would have given him without the imphed stipulation, and
it is very unnecessary that he should have made the large
claim which he has put forward, and which would have
destroyed the estate of Dr. Hiddingh if it could have been
carried out.
So far, the Court are aU of opinion that this
is the true construction of the case, but there is a difference
of opinion with regard to the six lots purchased at the sale
by Mr. Rudolf Cloete and subsequently resold to Dr.
Hiddingh, three of these lots being approached by one
As Dr.
cross-road, and three by another cross-road.
tenement,
servient
the
Hiddingh is dominant proprietor of
it seems to me that under ordinary circumstances of the
his right to drive

pleasure, using

them

as

if

law, Dr. Hiddingh wiU possess the soil of these cross-roads,
that it is a case of merger, that Dr. Hiddingh was right in
shutting up the roads, and that defendant, therefore, was
Plaintiff has not
not justified in passing over them.
offered to defendant the use of all the roads to which the
I

2

pH'^^i
..
"

28

Hiddingh

-

t)«
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Court has come to a decision that he is entitled, and defendant is not successful in maintaining his claim to the large
The Court therefore thinks it a
right which he has put in.
should
pay their own costs.
case in which the parties

1863.

„
"

28

!

HiddinghCT
Topps

—

As long as the six lots
Cloete, J., concurred, and said
purchased by Cloete continue to belong to plaintiff, he wiU
hold them clear of any servitude which may have been
contemplated in the original sale.
:

Watermeyer,
is

•

entitled to

J.,

said

:

—

am of opinion that defendant

I

somewhat more than he can get from the

judgment just pronounced. Defendant is the proprietor of
two lots of the estate sold at Newlands in 1853, when fifty
or sixty lots were sold.
He was not himself the purchaser
of the lots at the sale, but he stands in exactly the same
position as the person who did so purchase, and of whom he
has since purchased them. The conditions of sale have not
been produced, but there is the general plan of the estate
before the sale, and it becomes a question how far that
plan became a portion of the conveyance after the sale.
Diagrams are on the conveyances given with each lot,
with the roads marked on the diagrams exactly in
No
accord with the roads marked on the original plan.
doubt servitudes are odious, but this servitude ought to
depend upon the interpretation of the contract at the time
of sale, and on examination of the plan at the time of sale.
I look upon the general plan as a contract in writing
between the parties^ ^in fact, as a contract of a more binding
nature than if it had been in writing, because it would be
understood by the parties in a more simple way than if words
had been employed in describing aU the roads and lots. This
rule has been laid down by Tindal, C.J.
It has been said
that the vendor did not intend the roads to be o])en, except
in so far as the lots were sold, but that has nothing to do

—

with it. Each purchaser had a complete right of intercommunication with the lots sold but the defendant has claimed
too much with reference to a large portion of the estate
where no lots were sold at aU to that he has no right. He
may have had a right to go to aU the roads marked on the
plan as main roads, but not to those where no lots were sold,
which were not main roads. With reference to the merger
;

—
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Rudolf Cloete, and since
and upon which one of the
there might be a merger of servi-

of the six lots sold at the sale to Mr.

sold

by him

^S^L

Eet). 24.

to Dr. Hiddingh,

alleged trespasses arose,

..

^

Hiddingh

-

»>.

tudes so far as Dr. Hiddingh's possession of other portions of
the estate was concerned but that cannot affect the rights
I am
of the purchasers of aU the other lots sold at the sale.
of opinion, therefore, that no trespass has been committed by
clearing the road, by cutting down a portion of the oaks
growing there. Under these circumstances, although my
judgment might have been a different one from that given
by the rest of the Court, I am not incUned to press it.
;

rPlalntiff's Attoraey, G. J.

de Korte.

LDefendant" s Attorneys, Faikbkidge

Glynn

Van der Byl &

vs.

Attachment in execution.
nuptial

1

& HULi.J

— Wife^s

Co.

separate 'property.

Contract. —Schedule.

—Ante-

Respondent had obtained judgment against applicant's husband
Applicant now alleged that
and attached certain goods.
portion of these goods were her own property before the
marriage, and the rest were given to her at marriage.
The antenuptial contract between applicant and her
husband was entered into nearly a year before the judg-

ment, but was not registered until eight days after

The

Cotjrt refused an order

it.

restraining the sale in

execution.

In no case could applicant succeed with regard to the
goods which she alleged were given her at marriage.
[Per Wateemeyeb, J.]
Ehzabeth Glynn, married withRobert Glynn, for an order
out community
attachment under which
an
of
execution
restraining the
been seized for a debt
her
had
to
belonging
certain goods
Apphcation on behalf

of

of property to

due to respondents by her husband.
Apphcant's affidavit stated that on April 22, 1862, she
was married to Robert Glynn, having previously executed

non-community of property.
a notarial contract preserving

ises.

^*!^^

'

der%l*c*oi
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That previous to her marriage she had carried on business
on her own account, and that the goods which had been
„
Glynn vs. Van
»
»
i
n
der.Byi & Co. attached formed a portion of her property.
The affidavit of Robert Glynn stated that the antenuptial
contract was executed on the day of marriage, before a
notary, but that it was not registered until after the goods
in question had been attached.
The contract, dated April 22, 1862, set forth that the
intended Mrs. Glynn was possessed of certain property
enumerated in Schedule A (annexed), and that Glynn, out
of the love and affection which he bore for her, made a free
gift to her of the articles in Schedule B (annexed).
The judgment was granted on February 17, 1863, and
the contract was registered on February 25, 1863.

—

M^^ifio

„,

,

,

appUcant.
Watermeyer, for respondents.

Porter, A.-G., for

The

GotTET (Hodges, C.J.,

Bell and Wateemeybr,

JJ.)

refused the order with costs.

Hodges,

— This

is not a case in which the
Court can make an order.
The goods must be sold, and
the parties fight it out among themselves afterwards. If
the wife had shewn that the goods under attachment were
those mentioned in Schedule A, it would be different.

G.J., said:

Watermbyek,

J^,

tioned in Schedule
[Respondent's Attorney,

B

J. C.

Mechatj

—

said
In no case can the goods menbe considered as the applicant's.
:

BerrangiS.

vs.

Louw and De

Mortgage Bond.

Villiees.

— Suretyship. —Minors.

advance him certain sums of money,
employed in building on and improving certain land
which both parties were under the belief had been bequeathed by L.'s father-in-law, now deceased, to L. D., the
testator's executor, under the same belief, agreed to become
surety and co-principal debtor until such time as a bond

Plaintiff agreed with L. to
to be
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should he passed upon the property.
Underhand bonds
were passed for £150, advanced in accordance with this
arrangement, and then D. discovered that the property

had been bequeathed to L.'s children, some of whom were
minors, " free and unmortgaged." Plaintiff, however, remained in ignorance of this, and made further advances
at the instance of D.
Plaintiff sued L. and D. for the
amount.
D. tendered £150. Held
That the matter
must be referred to the Master for report as to the
extent to which the property had been benefitted by the
sums advanced, a curator being appointed to watch the
minors' interests ; D. to pass a mortgage bond for the
amount to which the property had been benefitted, and to
be personally liable for the difference in case, upon report,
it was discovered that the ivhole amount had not been bene-

—

.

ficially

:

expended.

This was an action for £599 alleged to be due on a
contract of suretyship.
The declaration set forth that in June, 1858, the second
defendant, De ViUiers, who was one of the executors of the
late J. P. de ViUiers, agreed with plaintiff, widow of F.
Mechau, that she should advance £600 to the first defendant, Louw, upon a promise that she should receive a first
mortgage upon a piece of land bequeathed to Louw by
the deceased, his father-in-law, the money being required
De ViUiers
for cultivating the land and building upon it.
stipulated that the money should be advanced to Louw in
instalments, and that as soon as the improvements were
completed and the buildings finished, the mortgage bond
and that, until this was done, he (De
should be passed
ViUiers) would be surety and co-principal debtor for the
advances so made. In consequence of this agreement the
;

through her son-in-law, one Haupt, made advances
which in August, 1858, amounted to £75, for which Louw
gave a private bond, with De ViUiers as surety and coand in
Other advances were made
principal debtor.
the
similar
to
first,
was
passed
bond,
August, 1859, a second
plaintiff,

;

From this time to June,
make advances for the
to
continued
1860, the plaintiff
buUdings
which Louw was
some
for
purpose of paying
had
lent
she
a sum amounting
until
land,
the
putting up on
for £75, the

amount advanced.

ises.

Maichs'.

MeSauiw.
^""uumb.'"*
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1863.

Marihs'.

Mechaujjs.
viuiers.

to £599 in

with, the understanding that she was to
Subsequently
mortgage on the property.

all

rsceive a first

frequent appMcations had been made to De VUUers for the
mortgage, and he had caused the plaintiff to be informed
The
that, except for the £150, he denied his liabUity.
prayer was for a judgment for £599 and costs.
The first defendant was in default.
The second defendant pleaded the general issue, except
so far as related to the £150, which he tendered.

The evidence shewed that the deceased De Villiers, who
died in 1856, left a will naming as one of his executors his
Louw was the son-in-law of
son, the second defendant.
the deceased. By the will a piece of land was left to the

Louw

" free

The agreeand unmortgaged."
was entered into in
1858, the defendants, De Villiers and Louw being at that
time both under the impression that the land was left to
Louw by the wUl. After the £150 had been advanced, De
Villiers discovered that Louw had no power to mortgage
the land. The advance to Louw by instalments of the fuU
£599 was proved by Haupt, who swore that De Villiers
came to him and asked for the loan, mentioning the sums
De VUliers denied this, and
which were to be advanced.
stated that he gave the two bonds for £75 on the distinct
children of

ment mentioned

in the declaration

understanding that they were for money to be advanced,
not for money already advanced. He denied all knowledge
He did not know in
of any advances after August, 1859.
1856 that the property could not be mortgaged.
Watermeyer, for plaintiff.
Denyssen, for defendant De

Villiers.

Defendant Louw, in person.
Cur. adv.
Posted,

vult.

(March 3),—

Hodges,

C.J., delivering

evidence, said

:

judgment, after reviewing the

—On looking at the whole of the evidence,

the Court cannot trust implicitly to what De ViUiers so
strongly stated in his evidence, that he did not intend to
become responsible for the money advanced by plaintiff
It is more than probable that
through her agent Haupt.

]21

De

Villiers

of the

was

willing to

become

payment
while he was of

security for the

money advanced under a mortgage,

^.isss-^

March

3.

opinion that Louw was the owner of land on which a first Mechau»».
Louw and De
mortgage could be passed.
De ViUiers would have run viiuere.
little risk in so doing if the true circumstances were as
was supposed and it was not until it was found that the
property could not be charged by Louw as security for the
money, that objection was made.
It was then that De
VUhers seemed to have shrunk from his responsibiUty. In
the course of his evidence, De Villiers admitted that Louw
was to have given a mortgage for any money which might
be borrowed with his (De ViUiers') sanction, and I think
that the whole £600 must be taken to have been so raised,
and it therefore follows that plaintiff has made out the
cause of complaint stated in the declaration, and is entitled
to judgment. The Court, however, considers that as aU the
money raised has been laid out for the benefit of the estate,
the matter is a proper one to be inquired into by the Master
as to the extent to which it has increased the value of the
estate.
The inquiry may enable De Villiers to give a
mortgage of the property.
A curator must be appointed
to watch the interests of the children.
On the report of
the Master as to whether the defendants can give a mortgage if so, and not for the full amount advanced, De
VUhers must pay the difference. In this way I hope justice
may be done. I am sorry to have to doubt the distinct
statement of De ViUiers
but Haupt's statement is equally
distinct, and I think the truth hes with the latter.
;

—

—

;

Bell and Watermeyek,
LPlaintifl's Attorneys,

Eedehngbuts &

JJ., concurred.

Wessels."]

Defendant's Attorney, G. de Kort^.

McDonald
Consul.

J

vs.

McDowell.

— Vice-Consul.—Despatch

from Secretary
Attachment for Contempt.

Respondent was
in the

the duly appointed

Cape Colony.

Consul

of the

He appointed applicant

hut subsequently revoked that appointment

of State.

—

United States
Vice-Consul,

and appointed

122
Subsequently a Despatch from the
United States Government was received by applicant,

another in his place.

directed to respondent,

Consular papers

to the

while appointed, or

shewn

to

and ordering him to deliver the
new Consul who had been meanapplicant.

Respondent on being

The newly-appointed
Despatch, tore it up.
Conoid had not yet arrived.
Applicant further alleged
that respondent had become unfit to discharge the Consular
duties.
Held, that the Court could not interfere at the
suit of the applicant, and a rule ordering respondent to
deliver up all Consular papers to the applicant was discharged.
[Bell, J., diss.^
this

—

March'i4
"

19.

MoDoMid^Bs
McDoweu.

Motioii for an order upon respondent to deliver to
applicant the seal, archives, and other property in his

possession as late Consul for the United States, as required
in a despatch from Mr. Seward, Assistant Secretary of
State,

at

Washington,

30, 1862, and
upon him to deliver these
Mr. Brown, the newly-appointed

dated December

directed to respondent, calling

papers and property to
Consul, who had not yet arrived, or to applicant, the ViceConsul. The affidavits stated that on presentation of the
despatch above referred to, by applicant to respondent, at
the Consulate, respondent had seized and torn it into three
pieces, which were produced.
That applicant was the duly
appointed Vice-Consul, and that respondent had become,
from habits of intoxication, unfit for the transaction of
business, and that apphcant feared that the documents and
property of the Consulate were not safe in his continued
custody.
Affidavits were also produced verifying Mr.
Seward's signature and describing the circumstances under
which the despatch was presented to respondent, and his
attempt to destroy it. Other despatches were also produced
to shew that the United States Government was in direct
correspondence with the Vice-Consul, and that respondent

had been removed from office.
Application was made in the

first

instance to Bell,

J.,

in Chambers.

Notice had been given at the Consulate
previous day.
Watermeyer, for applicant.

The attempted

office

on the

act of spolia-

tion has occasioned the necessity for the application, which

;
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will,

at all events, secure the safer custody of the Consulate

papers,

does not obtain an order for their deUvery to
applicant as Vice-Consul.
Denyssen, Acting A.-O., iov ves^owAent. The Court can
take no notice of appUcant's alleged quahty as Vice-Consul
until he has been recognised by the local Government
this has not been done.
The only Consul for the United
States known to our Government, and whom the Court can
recognise as such, is respondent.
It is a delicate matter
for the Court to interfere in the Consular affairs of a foreign
Government.
The proceedings have been of such summary character that I am not even prepared to admit the
genuineness of the despatches.
if it

Bell,

—I

do not see any difficulty as to the interCourt between a person represented as
withholding the property of a foreign Government, and an
agent of that Government who produces sufficient authority
J.

:

ference of the

to the Court's satisfaction for claiming that property.

It

not a question involving Consular privileges at all.
I
have no doubt of the genuineness of the documents produced, but I wish to consider whether, in an ordinary case
of principal and agent, I can order such a dehvery as is
applied for, in favour of a new agent from whom such
property is wrongfully withheld.
I order the papers and
property claimed to be deposited with the Registrar of the
Supreme Court, and require the parties to appear at two
o'clock to receive the further order of the Court.

is

The matter was argued before the
Posted, (same day).
Court (Hodges, C.J., Bell and Wateemeybr, JJ.). A
difficulty had been raised about the removal of the property from Deane & Johnson's counting-house, where the
Consulate was situated, to the Registrar's, it being alleged
on behaK of that firm that it would take several days to
remove aU the books and papers.
Denyssen, Acting A.G., for respondent, again represented
the shortness of time for preparation, and argued that
respondent was the only person whom the Court could
recognise as Consul. There was no occasion for the deUvery
asked for on account of any fear as to the custody of the

ises.

March
..

14.
iv'

19.

McDoweuV

—
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1863.

March
„
„

14.
17.
19.

McDonald vs.
McDowell.

papers, as they were at present at

Deane & Johnson's,

in

the custody of Mr. Christie, whom respondent had appointed
Vice-Consul, by appointment dated November 25, 1862.
Apphcant's appointment was also made by respondent, and
was dated July 2, 1862 ; but this had been subsequently

revoked by respondent.

—

Has applicant been recognised by
J.
Government,
or has he appUed for recognition
the Colonial
on receipt of the despatches produced ?]
No. There has been no time
Watermeyer, for apphcant
the mail which brought the despatches only
to do so
arrived yesterday. Apphcant did not expect the reception
[Watermeyee,

:

:

—

;

they met with.

The

Cottet held, that they could not recognise any
by Mr. Christie, in the face of the
recognition of apphcant as Vice-Consul by the United
States Government, in documents of whose genuineness
there could be no doubt, and of the special authority given
to apphcant to claim the documents, in the despatch which
respondent had attempted to destroy, and granted an order
for the immediate delivery of the seal of the Consulate to
apphcant as Vice-Consul, and that he should have free
access to the papers and property described in the despatch,
and granted a rule nisi, calling on respondent to shew cause
on 17th inst., why a delivery of the whole property should
not take place to apphcant.
alleged authority held

Posted (March

17),

Service of the order upon respondent was proved, but he
declined to give up the articles in his possession.

Watermeyer, for apphcant,

now moved

for the personal

attachment of respondent for contempt of Court. No notice
of such application had been given.
Fairbridge, for respondent, raised no objection to the want
of notice.

Watermeyer objected to respondent being heard in answer
when he was in contempt through not having
obeyed the direct order of the Court.
What was the use
of a further order if it was not to be obeyed any more than
the first had been ?
to the rule,

—
125
Fairbridge, for respondent.

My client objects to be bound

by an

1863.

Maich

14.

order of the Court. The Court has not the power to
17.
19»
decide who is or who is not the Consul of the United States,
McDonald vs.
a position which respondent de facto and de jure fills
McDowell.
appli,;

;

cant,

who

alleges that

he

Vice-Consul, has nothing to supwhat steps are necessary to entitle

is

port his claim. To show
any one to the office of Consul, see the Regulations issued
by the United States Government.
The following document was then put in, executed by

respondent and sealed with the seal of the United States,
a copy of which was to be forwarded to the Secretary of
State

:

" Consulate of the United States, Cape Town,
" Cape of Good Hope, March 16, 1863.
" 1st. I appear as the present actual Consul for the United States of
America, and claim to be the sole lawful custodian of the Consular seal,
flag, papers, archives, and other national property until the arrival of my
successor in office.
" 2nd. I exhibit my appointment as such Consul, bearing date at

Washington, January 22, 1862, under the hand and seal of the President
of the United States of America ; my passport, dated January 20, 1862,
signed by W. H. Seward, Secretary of State
my exequatur, signed by
;

H.M. the Queen of England under Her Privy Seal, and dated March 20,
1862, and the official recognisance of my appointment from His Excellency the Governor of this Colony, dated June 14, 1862.
" 3rd. I deny the right of one D. H. McDonald to style himself ViceConsul for the United States of America, that title and office pertaining
now lawfully and during my pleasure to Mr. J. P. Christie.
" 4th. I cannot recognise the authority of a foreign Court of Law to
any question affecting my office, or any Consular differences

interfere in

between myself and my real or pretended subordinates.
In such matters
1 recognise solely the commands of the Sovereign Independent Government of the United States of America, whose servant and officer I am, to

whom

I am alone responsible for any dereliction of duty, and to whom I
have given heavy and approved security to abide the pecuniary results of
such dereliction of duty.
" 5th. W. F. Brown, Esq., having been nominated by the President of
the United States to be my successor, I am prepared to deliver to him, and
to no one else, the seal, archives, and other effects of my Government, in
accordance with instructions officially communicated to me from the
Department of State at Washington.
" 6tb. I complain, moreover, that I have been brought into Court upon
a matter of the gravest nature, upon a notice in which even the regulations
I was entitled to receive
of this Court itself have not been observed.
twenty four hours' notice of any appUcation, whereas at about four o'clock
p.m., a notice was left at my office requiring me to appear in Court at
eleven a.m. on the following morning. I have not been provided with
copies of the documents on which the proceedings against me are based.
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and I am ignorant of their contents to this date. I am informed, too, that
a peremptory order has been granted against me, notwithstanding the
above short notice, notwithstanding the neglect to furnish me with copies
of documents, and in spite of objections urged by my legal advisers that
they could not be prepared to defend my rights under such circumstances.
" 7th. Until the arrival of my said successor, I assert my right to be
recognised by the Government of the Colony, and by all Courts of law,
as the Consul for the United States of America, and I protest against any
interference with such right on the part of this Court, as a violation of
the laws of nations and of the treaties between Great Britain and the
United States.
-'Witness my hand and official seal, this 16th day of March, 1863.
" (Signed)

T.

Mcdowell,
Good Hope."

U.S. Consul for the Cape of

The different documents referred to in the above protest
were put in.
It was admitted that since the protest had
been drawn out, respondent's advisers had seen the affidavits
in question.

Fairiridge.
The primary cause of respondent's being
brought into Court was not an offence against any of the
laws of the Colony.
The Court had acted apart from the
Regulations established by the United States.
[Bell, J.
I think that the protest is not treating the
Court with respect, and that it should not be put in.]
[Watebmbyer, J.
No document can be put in unless
:

—

:

verified

by

—

affidavit.]

If necessary, I will have the document verified.
The
document upon which appUcant rests his claim to be considered as Vice-Consul is one executed by respondent himself, while the letter on which he claimed to be entitled to
the possession of the seal and archives, was addressed to the
respondent and was worded, " I will thank you to deUver to
him (the new Consul), or to Mr. McDonald, &c." The rule is
that when a successor is appointed, both officers meet and
make out an inventory, when the cession of the property
formally takes place.
It may have been considered that
respondent would wish to leave the Colony previous to
the arrival of his successor, and therefore that applicant

should be authorised to receive the property in such a case.
Instead of this, respondent chose to remain untU his
successor arrived.
The Vice-Consul is but a creature of the
Consul, who makes and can unmake him, and, in the
present case, in July last, respondent saw fit to make that

—
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appointment, but in November following, when, it might be,
he saw applicant was intriguing against him, he annulled
that appointment and made another.
In the meantime,
before the news had reached America, letters were sent out
to the Vice-Consul, which apphcant had no right to whatever.
As to the charge of destroying a letter, respondent is
liable to his own Government for any acts of which he may
be guilty, and for this he has given full security.
Apphcant has neither given that security, received Her Majesty's
exequatur, nor been recognised by the local Government.

The very
tion

;

essence of a Consul or Vice-Consul

without that, he

p. 57 (12th ed.,

is

nobody

(see Kent's

is

his recogni-

Comm.,

vol.

i.,

Wheaton on International Law,
p. 167 (1st ed.), and § 249, p. 304 (2nd ed.)
United States
Statutes, vol. viii.
Convention of July 3, 1815, between
England and United States Instructions to Consuls, pp. 25,
p.

44.);

;

;

;

40, 69).

Watermeyer, in reply.
Cur. adv.
Posted,

vult.

(March 19),—

The

Cottkt (by a majority Hodges, C.J., and Waterdischarged the order for delivery of the seal and
the rule riisi, and refused the apphcation for attachment.

meyer,

J.)

—

The respondent is the only person
C.J., said
has been duly appointed and recognised as the representative of the United States at Cape Town, and although
Hodges,

:

who

Government might have entertained the intention of
superseding him, no intimation of that intention has been
made either to the Imperial or Colonial Governments. On
the other hand, apphcant merely derives his appointment
as Vice-Consul from respondent, and has not even been
and
acknowledged as such by the Government here
although the authorities at Washington have corresponded
with him in that capacity, his claim to be considered as
Vice-Consul is not suificiently good to authorise the Court
in ordering the respondent to dehver to him the property
in his possession.
If the apphcant aUeged that his appointment as Vice-Consul was derived from respondent, his title
would cease on the suspension of the latter while his
his

;

;

ises.
.."

-

i^'

—

McDoweir

—
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Mich^i4
"
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McDoi^dos
McDowell,

successor, Mr. Brown, has not yet received his exequatur,
The
and cannot therefore appoint a subordinate oificer.
^Regulations issued by the United States Government for

the guidance of Consular officers, lay down specific rules for
the transfer of the archives, &c., upon a new appointment
being made, none of which have, however, been observed in
the present case, and I consider it would be a precedent
fraught with danger for the Court to interfere with provisions calculated to preserve intact the treaties and legal
provisions of the statutes of the United States.

—

Bell, J., said
I take a different view
compare it with that of a private person.
:

of the case,

and

who, having
B. as his attorney, wishes to substitute C. in his stead, and
writes a letter to that effect.
The Court has nothing to do
with the questions as to Consuls or Vice-Consuls, or to
administer the laws of the United States.
I consider the
Court was right in issuing the previous order, and should
have been quite prepared to f oUow it up with an attachment.
I

Wateemeyer,
but

J.

:

I think that the

A.,

—I agree in the main with Bell,

J.,

appUcant should have obtained the

recognition of the local Government previous to enforcing
his claim as the representative of the United States.
("Applicant's Attorneys, J.

&

H. Reid

LUespondent'a Attorneys, FAiKBKiDaE

LoEDOLFE & Smuts
Ord

7,

1843.

& Nephew."!
& Hull.
J

vs.

Bobeetson and Others.

Constitution of

Synod

of

Dutch Reformed

Church.

Attempt

to set

The Synod

aside votes

of the

and proceedings

Dutch Reformed Church

of past

Synods.

of the Colony, consti-

and 1862.
Synod certain persons took
part in the proceedings and voted, who were representatives
This was done under the
of Churches beyond the Colony.
bon^ fide belief that such persons were entitled to be members of the Synod.
In 1857 one of the plaintiffs protested

tuted under Ord. 7 of 1843, sat in 1852, 1857,

At each

of these meetings of

129
against such persons taking any part in the proceedings,
hut did nothing further.
In 1862, at the suit of the

who were qualified members of the Synod, the
Court declared that such persons had na right to sit, and
thereupon they retired.
Whilst the Synod was still

plaintiffs,

sitting, plaintiffs

that the acts

and

brought this action

to

have

it

declared

Synods of 1852, 1857,
and 1862, in which such members took part, should be
declared null and void.
There was no allegation as to
how the persons subsequently disqualified had voted. The
Court refused to set aside the acts and resolutions of the
resolutions of the

Synods, holding that they loere not invalidated by the
subsequent disqualification of such members.

This was an action brought to declare null and void
Synod of the Dutch Reformed
Church of the Cape Colony.
From the declaration it appeared that the two plaintiffs
were, the one an elder appointed as delegate to the Synod
by the congregation at Malmesbury, and the other a member
of the same congregation.
The defendants were Moderators
and Assessors (past or present) of Synods of the Dutch Reformed Church of the Colony. By virtue of the provisions
of Ord. 7 of 1843, a Synod was held in Cape Town in
October and November, 1852. Ord. 7 of 1843, § 7, enacts
that the Synod shall consist of acting ministers of the
said Church, and an acting or retired elder to be nominated
by each Consistory, and of two elders nominated by the
Consistory of Cape Town.
The plaintiffs contended that
these ministers and elders must belong to Churches within
the Colony. In the above-mentioned SjTiod the Rev. H. E.
the Rev. D. van Eeden
Faure, of Pietermaritzburg, Natal
and A. Odendaal, of the congregation of Winburg, Orange
the Rev. A. Murray, of Bloemfontein, and
Free State
F. Klopper, of Smithfield, both in the Orange Free State,
Such sitting and
sat and took part in the deliberations.
deliberating, the plaintiffs contended, rendered the acts of
that Synod nuU and void. Wherefore the plaintiffs prayed
that aU such acts and resolutions of that Synod as had
not been carried into effect should be declared null and
certain proceedings of the

;

;

void.

As a further claim, the plaintiffs
Vol. IV.

stated that on October 15,

K

ises.

V23:
". ze!

—

'

smut3M.
others.
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was resolved by the Synod to alter the words in
the 11th, 12th, and 13th Articles of the Regulations in
*^^ schedule attached to Ord. 7 of 1843, and substitute
"in South Africa" for "in this Colony," intending to
admit all Church communities in South Africa to the deliberations of the Synod. This, the plaintiffs contended, was
illegal
but having done so, the Synod created a new
Presbytery of " Transgariep," and added this to those
1852,

it

;

already scheduled in the 25th Article of the Regulations.
Prseses and Consulent were appointed to this new Pres-

A

bytery.

Again, in 1857 the Synod met, and at

its sitting

several

Orange Free State, and Transvaal congregations
were represented.
The Presbytery of Natal was created,
and various officers appointed by the Synod to this
and the Free State Presbyteries.
At the meeting on
" How
October 19, 1857, the following question was put
be
is the conduct of a member of the congregation to
considered who, passing by the higher Courts, shall complain
to a worldly " (i.e., civil) " Cotirt of a Church proceeding or
of a Church resolution of a lower Church Court, and how
must he be treated, or what steps must be taken in regard
Natal,

:

to

him

?

"

The answer, by

resolution,

declares the conduct of such

reprehensiblCj
Plaintiffs

member

was
is

:

"

very

The Synod
illegal and

and that he becomes subject to censure."
7 of 1843, § 8, and also to

referred to Ord.

Article 113 of the schedule, contending that such a resolution
was beyond the scope of, and antagonistic to, the words of

A

further resolution was passed declaring
the Ordinance.
that the Synod highly disapproved of the mere confirmation of marriage by a civil officer, passing by the religious
ceremony, and again censuring members of the congregation who were married in other than Dutch Reformed
churches, or who married members of other than the said
Church. Another resolution had been passed declaring the
of the Synod to hear cases of first instance, there
being no necessity to proceed first in a lower Court. The
first-named plaintiff had endeavoured to bring the legahty
of these proceedings before the Synod, but they had refused

power

to discuss the matter,

A

whereupon he had entered his protestin Cape Town, it

new congregation having been formed

was^resolved_that only

its

minister should be allowed to

sit

—
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in the Synod, but that no elder should be etected to sit.
[Certain resolutions as to the election of members were

then

ises.

^Tlt

The plaintiffs prayed that all these proceedIl/ze!
-*£^^'Synod of October and November, 1857, should
*
be declared null and void.
(s^uto"
At the Synod which met in 1862, and was stUl unclosed, ^'^&*°''
set out.]

ings of the

but stood adjourned at the date of this declaration, various
Ministers of Natal and the Orange Free State sat and deliberated.
In 1857 the Actuarius was informed by the

Government that the provisions of Ord. 7 of 1843 could
not be extended beyond the Colony, unless by enactment of the Legislature of the Colony. Instead of obtaining legislative sanction, various clauses were altered to meet
the circumstances of admitting Natal congregations. The
plaintiff again brought up his motion propounded before,
but it was again thrown out. Action was then taken, and
the Court declared the Rev. A. A. Louw incapable of
On this the Synod adjourned.
The plaintiffs prayed that all these proceedings of the
Sjniod herein set out might be declared null and void.
Defendants, after admitting that the sitting of the Natal
and Orange Free State Ministers and elders was illegal,
denied the other allegations generally, stating that, since
the judgment of the Court in the action above referred
to, no persons who were then declared unqualified have sat
in the Synod.
There was no dispute as to the facts of the case being as
stated in the pleadings.
sitting.*

Sir G. Brand (with him Brand, J. H.) ioT plaintiffs
With regard to the illegality of acts done by a Synod
:

iHegaUy composed, see Perezuis on
Ord. 7, 1843, § 8
Placaat of 1654,
;

the

Code (1-14-1,

et seq.),

vol. 3, p. 471.

Watermeyer, for defendants, referred to Digest, 1-14-3
Vod, 38, Digressio de Feudis, 19
and
43-1-9, in fin.
{Oodefroi's note)

;

;

Sir G. Brand, in reply, referred to Scott vs. Avery (5 H.
L.

C,

p. 811).

Gur. adv. mdt.

Vide

Loedolff

<fc

Smvis

vs.

Louw

ds

Murray,

p.

86,

K

2
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Posted, (April 13).

—

This is a suit
Hodges, C. J., delivering judgment, said
by H. LoedolfE and H. H. Smuts, the former a
member of the Dutch Reformed Church in this Colony
and an elder and delegate of the Synod or General
Assembly thereof, and the other a member of the said
:

instituted

Church, against the Rev. W. Robertson,
E. Faure, D.D., the Rev. J. Murray,
Murray. The object of the action is to
null and void certain proceedings ond

resolutions of the

Dutch Reformed Church of the Colony, and
other purposes.
The two first-named defendants are

Synod
for

D.D., the Rev. P.

and the Rev. A.
annul and declare

of the

described in

the

declaration

as

being respectively

the

and the Assessor of a Synod held
at Cape Town in October and November, 1852, and Dr.
Faure is also described as Moderator, and the Rev. J.
Murray as Assessor, of a Synod held in October and
November, 1857, and the Rev. A. Murray is described as
Moderator, and Dr. Faure as Assessor, of a Synod held in
October, November, and December, 1862, and which now
stands adjourned. At the commencement of the argument
the Court intimated that, inasmuch as the Synods of 1852
and 1857 had long since closed their proceedings, it was
unnecessary and improper to make the Moderators and
President, or Moderator,

Assessors acting at those Synods, defendants in this suit,

and

was thereupon agreed by the defendants' counsel
the names of these gentlemen should be removed
from the pleadings, and the case considered as if they had
never been made co-defendants.
I was disposed to go
further.
I inquired of counsel for the plaintiff whether
Ord. 7 of 1843 contained any express provision which
authorised this Court to treat the remaining two defendants
as the representatives of the whole of the members of the
Synod. He admitted that no such express authority was
and seeing, as I shall shew hereafter, that the
given
rights and privileges of various classes of individuals who
at one time claimed as of right, the power to sit in the
S3aiod, and to take part in its proceedings, were directly
questioned in this suit, I entertained strong doubts whether
all these interested persons ought not to have been made
it

that

;

co-defendants.

In Mitford

it is

said

:

— " It

is

the constant

133

aim of a court of equity to do complete justice by deciding
upon and settling the rights of all persons interested in

ises.

^^

23!

the subject of the suit, to make the performance of the
26!
^'
order of the Court perfectly safe to those who are compeUed to obey it, and to prevent further htigation. For s°mK*
this purpose all persons materially interested in the subject ^"^oae?^"'*
ought generally to be parties to the suit, plaintiffs or defendants, however numerous they may be, so that the
',',.

^—

Court

may

be enabled to do complete justice by deciding
the rights of aU persons interested."
This rule in the Court of Chancery in England seems to
be consistent with equity and good sense
and if the
defendants in this action had pleaded in bar the nonjoinder of these parties as defendants, I must not be
supposed to be of opinion that such a plea ought to have
been overrided
but it being evident that the defendants
wished to obtain a speedy decision on the main points
raised in this cause, it was allowed to proceed.
Coming
then to the important questions which are brought for our
decision, in substance the plaintiffs ask this Court to
ignore and set aside (with certain exceptions) all the acts
and proceedings of the three Synods of the Dutch Re-

upon and

settling

;

;

formed Church in

this Colony, in their respective Sessions

and 1862; and one principal ground upon
which this claim is founded is an alleged illegality in the
constitution of these Synods by reason of the admission of
two classes of ministers and elders who had no right to sit
and vote, i.e., 1st, ministers and elders from Churches in
Natal
2nd, ministers and elders from the Orange Free
of 1852, 1857,

;

There

State.

Synod

is

a third objection applicable only to the

on the ground that two reverend gentlemen,
as Professors of the Theological Seminary of Stellenbosch,
But the plaintiffs not only
sat and voted in that Synod.
pray that the proceedings referred to may become nuU and
void on the principal ground already referred to, but they
of 1862,

further pray that certain eight specific resolutions passed
in the Synod of 1857, and a resolution passed in the Synod
respectively be declared nuU and void on
It is, to say
specifically alleged.
grounds
certain other
upon
this Court
demand
to
call
startHng
a
the least of it,
of these
the
proceedings
declare
that
1863
to
in the year
altogether
null
and
void;
are
1857
and
1852
of
Synods
of

1862,

may
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"

resolutions
is"

"lis
13.
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imutei«r
Eobertaon and
L J others.

we

are asked to declare certain acts

and

good and valid, if the proceedings are invahd
^^ *^® ground alleged, all must go together, whatever the
consequences.
Some convincing, irresistible arguments
surely ought to be addressed to the Court to support a

'..«

...

,

proposition fraught with consequences so injurious to a

numerous body, whose affairs, spiritual and in some instances temporal, have been dealt with and determined at
these assemblies whose acts and proceedings are now
challenged as being illegal and void. Before proceeding,
however, to inquire whether such arguments have been
addressed to us, it will be necessary to refer to some late
proceedings in this Court which are mentioned in the
declaration.
On an application for an interdict to restrain
the Rev. A. A. Louw, minister of Fauresmith, in the Free
State, from sitting and voting in the Synod of 1862, the
Court ordered pleadings to be filed
and, after argument,
the Court decided that this gentleman was not entitled to
This is admitted in
sit or take any part in the Synod.
it is also admitted that ministers
the plea in this case
and elders from the Free State and Natal sat in the Synods
The question is therefore raised as to
of 1852 and 1857.
the results which follow in point of law from the presence
of these unquaHfied persons at the Synods.
The plea,
admitting that unqualified persons sat, alleges that they
were so allowed to sit in consequence of a misunderstanding of the provisions of the law in that behalf
and then
further " that since the said judgment no such persons
have sat as members or taken part in the proceedings of
the Synod." I gather then that the Synod bowed at once
to the judgment of this Court.
The Synod by this course
has at once set itself right with respect to future proceedings, and it therefore only now remains for consideration
how far their past acts have been affected. And here 1
must point out that when the plaintiffs read this plea they
must have seen that the most important and most numerous
of their demands were admitted, and, as far as could be
done, were complied with by defendants.
I should have
thought that the knowledge of this would have satisfied
plaintiffs, and that, the principal question having been
decided, the future proceedings of the Synod would have
been allowed to take their course.
But as the plaintiffs
;

;

;
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ask the Court to set aside the proceedings of the Synods,

we must

ises.

The case divides itself
Did the presence of the unquaUfied

^°^23.

persons vitiate the proceedings of the Synods ? 2nd. Are
the plaintiffs entitled to demand that the resolutions of
the Synods or any of them should be set aside on the

^?Eli^-

into

dispose of this question.

two branches

:

1st.

grounds alleged in the declaration

am

?

On

clearly of opinion that the plaintiffs

the

first

point I

have not shewn

any grounds whatever which

will authorise this Court to
aside the proceedings of the Synods.
The Synods
cannot be said to have been illegal assemblies by reason of

set

the presence of persons who were not de jure entitled to be
there, nor does the declaration venture to designate them
by that name. By the law and custom of Parhament in
England, the proceedings during a session are not in the
slightest degree vitiated by the presence of persons who

and voted as members, although they were subsequently found not to be members de jure. The greatest
possible inconvenience would arise if any other rule prevailed.
Any member of the Synods of 1852 or 1857 might
have challenged the right of any of these persons to sit in
these assemblies
and the Court would have interfered
then as it did in 1862, when the question was formally
raised by proper pleadings.
It is true that in 1857 one
of the plaintiffs protested against the admission of ministers
and elders from Churches not locally situate within the
Colony
but that was not sufficient.
He ought then
to have carried his complaint to this Court
and it appears
to me that by mere lapse of time the plaintiffs are barred
from complaining of acts and proceedings to which one of
them, at least, in 1857 must be taken to have given his
tacit consent.
Nay more, if either of these plaintiffs could
have shewn on the face of this declaration that by a
proceeding taken in 1852 or in 1857 he had suffered
individual loss or injury by reason of the passing of a
resolution carried by a majority composed of persons who
were not members of the Synod de jure, I should be of
opinion that the complaint was made too late to induce
the Court, in the exercise of its discretion, to interfere.
Consensus tollit errorem is a maxim of law as agreeable to
the dictates of common sense, as it is to public convenience.
On the other hand, it cannot be said that plaintiffs are

sat

;

;

;

".

ie'-

Smut3««.
"''othSa.*"
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'

j)s.

RobertBon and
others.

barred by lapse of time from objecting to the proceedings
but the same remark is apphcable
of the Synod of 1862
that this was not an illegal assembly, and therefore it was
essential that the plaintiffs should shew affirmatively
that by the presence of votes and persons who were not
,.,,"-,,
\
t
t
entitled to be present, acts and proceedings were proposed and carried which would not otherwise have been
bvit I find no such complaint made in the
arrived at
For anything that appears to the contrary,
declaration.
all the votes and proceedings at this Synod may have
been agreed to unanimously. Or, in another point of view,
all the persons whose votes were improperly given may
have gone with the minority, so that the result was in
;

,

,

;

no way affected by

their presence.

For these reasons,

therefore, I arrive at a conclusion in favour of defendants,

on

this first

head

of inquiry.

tion of the specific objections

the declaration.

and

come now to the considerasummed up in Article 46 of

I

These involve questions very important
members of the Dutch Church in this

interesting to

Colony. It is a highly inconvenient mode of raising these
points in a suit like the present, where the pleadings and

arguments have been addressed rather to the main question
already disposed of, than to these subsidiary matters,
brought in as additional charges against the Synods. Some
of the resolutions objected to are hypothetical in their form,

and

it needs more innuendoes than the declaration has condescended to use to shew the sense in which they are
intended to be expressed.
It is, therefore, almost impossible to give any satisfactory answer to questions thus
raised
and I join with my brother Cloete in the remark
that it is only in deference to the earnestness which has
marked the arguments addressed to the Court that I propose
very briefly to notice these objections.
The first specific
objection is that in 1857 the following question was pro" How is the conduct of a member of
posed to the Synod
"
the congregation (meaning of the Dutch Reformed Church)
" to be considered who, passing by the higher Church Courts,
shall complain to the worldly " {i.e., civil) " Court of a Church
proceeding, or of a Church resolution of a lower Church
Court, and how must he be treated, or what steps are to he
taken in regard to him ? " To which the Synod on the
ensuing day— October 20, 1857—adopted the following
;

:

137
"

The Synod declares the conduct of such
very illegal and reprehensible, and that he
becomes subject to censure " (t.e., Church censure). Now,

resolution

member

:

is

unless a particular example

impossible to say
whether this resolution is illegal or not.
There are cases
in which the Church Courts are bound to interfere in
questions between members
and I see nothing primd facie
is

set, it is

;

which renders a member of the Church
liable to censure if he dechnes to submit his case to the
decision of the Church Courts in their proper order.
It does
not follow from this that the civil Court would refuse to

illegal in' a rule

entertain the complaint of the member if he chooses to refer
it to that tribunal.
The next objection is that " by Article
113 of the regulations scheduled to Ord. 7 of 1843 it is
enacted that Church Courts shall carefully refrain from

everything that belongs to the civil government or judicial
having especially to attend to the discharge of office
and the conduct of all such whose conduct and deportment
as such officers exercise a more direct influence on the congregation
but that the said Synod, with a view and for the
evident object of enlarging their power of interference with
matters belonging to the civil government or judicial proceedings, in a certain other meeting, held on November 5,
1857, resolved to alter the effect of the said regulation by
introducing the words all that exclusively,' so as to make
the said 113th regulation read, that Church Courts shall
refrain from all that exclusively belongs to the civil
government.' " It seems to me that the introduction of the
word " exclusively " does not alter the sense of the regulation at aU. It is impossible to define exactly the hmits of
the jurisdiction given by the Ordinance to the Church
Courts.
The resolution seems to mean nothing more than
this
that the Church Courts shall not exceed their jurisdiction, or, in other words, shall not deal with matters
which the Ordinance and resolutions do not empower them
to meddle with.
Then Articles 28, 29, and 30 of the
affairs,

;

'

'

:

declaration have reference to certain resolutions which were

passed in relation to the marriages of members of the
Church. By the law of this Colony marriages may be contracted before a civH magistrate, or by the clergy of the
various Christian reUgious communities. It appears to me
that the Synod of the Dutch Reformed Church may, under
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*^® Ordinance, enter into resolutions expressing their
opinion that all members of their Church ought to seek the
benediction of the Church in relation to marriage under
penalty of Church censure. I have some doubt whether the
refusal of baptism to the children of persons continuing to
be members of the Church is legal or not. The refusal
of baptism is not one of the modes of censure pointed out in
Article 135 of the resolutions.
If a person should set the
advice and authority of the Church at defiance, and should

wiKully refuse to give ear to

may

its

counsels on this subject, he

and if
to its censure
body, he must seek for the
baptism of his children in some other religious community.
But I dechne to give any further opinion upon a subject of
so much importance on such imperfect information as we
have before us. I also dechne to give any opinion on the
recolution referred to in Article 29, for the reasons already
stated.
As to the resolution referred to in Article 30, it
appears to me to be unobjectionable, and well calculated
to preserve the members of the Church from falling into
grievous error.
The civil Courts would easily define the
degree of connection by blood which renders a marriage
illegal, and I can see no interference with any right of
dispensation which the Governor of this Colony may now
exercise.
With respect to the objections in Articles 31 and
32, I may again remark that the legahty or illegality of the
resolution which is objected to can be much more convelawfully be

ultimately cut

made amenable

off

from

;

its

when some particular case occurs, than by
considering the effect of the resolutions in a general way.
The exact limits of the jurisdiction given by the Ordinance

niently discussed

Church Courts are necessarily difficult to
and there are probably no questions discussed in the
temporal Courts attended with more difficulty than those
which depend upon the true hmits of confiicting jurisdictions.
The case of Stockdale vs. Hansard * affords an apt
illustration.
I therefore again decline, on the imperfect
to the respective

define,

materials before me, to enter into a further discussion of
The next complaint is " that the Synod on

this question.

November 12, 1857, incorporated and received into the
Dutch Reformed Church a certain church in this City, called
8 D.P.C., p. 474

;

and 9 A.

<fc

E., p.

1.
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Stephen's Church, forming a separate congregation to the
Dutch Reformed Church. And it was resolved that the
said congregation of St. Stephen's Church should not be

St.

Ji'^^g

said

permitted to nominate and depute an elder to the session of
the said Synod, but that only the minister of the said Church
should be entitled to sit and vote in the said session." I
might well be excused from entering into the particulars of
this complaint, which is not brought to our notice by any

member

Church of St. Stephen, or by appropriate
but as the question is mooted with the others,
I may say that my present impression is that an elder from
St. Stephen's ought to be allowed to take his place in the
Synod. It may be open to discussion whether the minister
is not by law excluded, in which case the elder would be
likewise excluded
but I am clearly of opinion, as at present
advised, that if one be lawfully admitted, both are entitled
to admission.
I am, however, as I have already remarked,
incKned to the opinion that both should take their seats in
the Synod.
The next objection is that the Synod in
" The
October, 1857, adopted the following resolution
nomination of aU Church officers shall be by a direct
majority of those present in each Church meeting and
entitled to vote.
By direct majority is understood a larger
number than one half of those present entitled to vote and
that for the purpose of finding such majority in each case a
double number " (tweetal) " be formed " and that the plaintiffs allege " that the true intent and meaning of this resolution is that in case of any voting for an appointment of a
Church officer, if the officer proposed shall not have obtained
a number of votes more than the half of those present, a
double number " (tweetal) " shall be formed tor the purpose of
ascertaining which of the two shall have obtained this
decided majority
but that otherwise if at any voting any

pleadings

of the
;

;

:

;

;

;

first instance, a greater number of
votes than one half, he shall be considered duly nominated
and elected. And the plaintiffs further say that by the
amended and revised Church regulations as pubUshed in
1858, with the amendments made in the session of 1857,
this resolution has, without any warrant to that effect, been

officer shall

have, in the

published or promtdgated as adopted by the said Synod
with the addition in Articles 10 and 10b of the word
always,' whereby a new meaning, force, and effect is
'
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Article,

which now
be

number formed. And the plaintiffs say that the
addition of the word always in the said regulations is null
and void." It is difficult to understand the nature or the
it..
i
i
i
i
objections here made.
If it is intended to raise the objec^ double

A'liiii
^

and unlawfully given to said

directs that in every case of election there shall always

'

'

•

•

by a subsequent resolution legally made in the Synod by introducing
the word " always " in the former resolution, I am inchned
to think that such alteration may be lawfully made under
the powers given by sect. 4 of the Ordinance. If, on the
other hand, the resolution issued with the addition of the
word " always " is a misprint of the original resolution, then
it is not binding in that form, and any tribunal having
jurisdiction to try the question would be guided by the
original resolution as it stands on the books of the Synod.
The last specific resolution which is challenged is as follows
" That the Synod adopted on November 5th last the report
of a select committee appointed by the said Synod on
October 17th last for the purpose of reporting on the follow-

tion that the resolution of 1857 has been altered

:

ing question, viz.

:

What

are the Church directors " (kerk be-

stuuren) " to do

when the worldly power interferes or intends
to interfere with regulations made by the Church itself for its
government

In which said report, amongst other
to Church directors, officers and
members of the said Church, in no case to comply with any
law regarding Church service, discipline, maintenance of
internal
things,

it is

?

recommended

or internal administration, which, according to
Ord. 7 of 1843, has not originated with the Synod of South
It was argued that this resolution was illegal and
Africa."
calculated to inculcate disobedience to the laws of the
doctrine,

Colony. But again I must remark upon the extreme inconvenience of being called upon to express an opinion
upon a bare resolution, or rather recommendation, which
does not address itself to any particular specified case, but

seems to refer to some imaginary danger which might be
apprehended. By sect. 3 of Ord. 7 of 1843, the Synod is
declared to be the proper ecclesiastical authority by which
rules and regulations for the government of the Church in
its own internal affairs may rightfully be made
and it is
possible that the report may have reference to this provision.
In theory, it is not possible to lay down a rule which will
;

141
define the exact point of time when a Christian Church
lawfully resist the usurpations of the CivU Government

Jl^^

in matters which would interfere with the conscientious
discharge of the primary obligations which are due to the
great Head of the Christian Church. The question and the

—

may

report here objected to may be read in one of two senses.
It may only lay down a rule apphcable to an extreme, improbable, almost impossible case, which would justify its

adoption, or it may be calculated to recommend disobedience
to the lawful commands of the civil authority in this Colony
in a matter within its jurisdiction. I should be inclined to
infer that the former

Bell,

J.,

is

the more probable hypothesis.

after reviewing the facts, said

:

—I

have no

my

opinion to be that the plaintiffs have altogether failed in establishing any case which
would entitle them to have the proceedings of any one of
the three Synods declared to be null and void by reason of
the introduction into these bodies of persons who had not
hesitation in expressing

any right to sit and vote in them as members. Anticipating that this might be the judgment of the Court, the
plaintiffs have selected certain resolutions of the Synod
which they challenge upon grounds apphcable to each
several resolution, and independent of the general objection
taken to the legahty of the Sjmods. The title and interest
of the two plaintiffs to take these special objections is not
disputed by the defendants any more than is their title
and interest to pursue this action at all it is not necessary,
;

therefore, for

me

to notice either of these subjects.

The

the Synod to which plaintiffs take
The declaobjection was passed in 1857 (vide supra).
ration explains to us what is meant by the expressions
" the congregation," " higher Church Courts," " worldly
Court "
but it does not explain what is meant by the
first

resolution

of

;

"Church proceeding" and "Church resolution,"
and no evidence was adduced to shew what they meant.
Reading those proceedings without the benefit of any such
explanation, I have not seen any ground laid before us for
The declainterfering with this resolution of the Synod.
an
interference
resolution
is
with
ration alleges that the
to
appeal
Church
members
of
the
to
the civil right of the
from
inquiry
the
Synod
tribunal.
The
the ordinary civil
expressions
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No case had
informed, in which
prevei^t
Church censure had been resorted to in order to -^
*^® appeal of the subject to the ordinary civil tribunals. I
have seen no ground for- declaring A priori, without the
and the answer are

entirely hjrpothetical.

actually occurred, so far

aiL

we have been

existence of any particular case to which the -resolution
was sought to be applied, that the Synod acted illegally in
passing this resolution, though it is possible to conceive a
case in which an illegal use of the resolution might be
attempted.
It will be time enough to dispose of such a
case when it arises and is brought before us.
The next

objection

is

to the resolution of

1857 introducing the

word "exclusively" into the 113th regulation scheduled
to Ord. 7 of 1843
and this the declaration says has been
done by the Sjmod " with a view and for th& evident object
interference with matters
of enlarging their power of
belonging to the Civil Government which would affect and
control and interfere with the rights and privileges of
members of the said Church, and is in opposition to the
pubhc and constitutional law of the land." If there was
any matter which did not belong exclusively to the Civil
Government an awkward form of expression, but the
;

—

—

language of the rule I say (repeating the paragraph),
that is exclusively of the Church, then it must have been
common to the Church and to the Civil Government and
On the other hand, if there was any matter
judicatories.
whch did belong exclusively to the Civil Government,
then the Church Courts were by law excluded from interBoth of these are self-evident propositions,
ference with it.
to which I presume the plaintiffs wiU not withhold their
assent.
What then does the resolution as amended say in
contradiction of either of these propositions ?
Does it say
that the Church Courts shall interfere in that from which
Not at all it says that they shall
they are excluded ?
refrain from interfering in that from which they are
excluded, but it by inference says that the Church Courts
may interfere in that from which they are not excluded,
and which they have a right to interfere in, in common
with the Civil Courts, and this the law has said before the
and the alteration makes the rule
resolution was altered
The addition was to my mind superfluous
say no more.
and unnecessary it did nothing, and therefore in no way
;

;

;
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affects the rights of

Church members, or comes in opposition to the law of the land. The next resolution challenged
was passed in 1857, and reads as follows :^-" The meeting
highly disapproves of the conduct of the members of our
Church who, passing by the Church celebration of marriage,
•
Ill
l^
11
snail cause the same to be connrmed by a magistrate
and
.

1

/.

.

;

when such

persons present their children to be baptised,
opportunity shall be given them to obtain the Church
benediction
and in case they refuse to- make use of that
opportunity, the baptism to their children shall be refused."
This resolution the declaration alleges is null and void, as
it virtually annuls and interferes with the exercise of that
right which the law of the land grants and guarantees to the
members of the Church. In this statement it is assumed
that the law of the land guarantees to members of the
Church the right to have their children baptised.
But no
authority was cited for this, and I have looked in vain
for any in Ord. 7 of 1843.
The regtilations scheduled to
that ordinance specially enumerate the duties of ministers
but the baptism of children is not one of them. Rules 46,
48, and 49, say when baptism shall not take place, leaving
it to be inferred that it shall take place in other cases than
those mentioned
and as baptism is from custom, not from
any positive enactment of the law, celebrated by clergymen, it may reasonably be inferred that, in cases in which
baptism is to be administered, that rite is to be administered
by the minister but there is no law that I have been able
to discover imposing this duty upon -the minister
and I
am not aware of any law which entitles every member of a
Church to demand as of right, and against the rules of the
Cuurch, that his children shall be baptised by that Church.
If the Dutch Reformed Church were the only
Church
recognised by the law of the Colony—if it were the -State
Church there might be some ground for arguing a right
By
to demand baptism. But it is not the State Church.
sect. 8 of the Ordinance it is expressly called a voluntary
Being such, I am not aware of any right which
association.
any member has by law to insist upon baptism being
administered in opposition to a rxile of the association
forbidding it to be administered. Thus the ground of the
"
plaintiffs' complaint altogether faUs, if the word " right
injthe complaint is intended to apply to- the baptism of
;

;

;

;

;

—
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was argued that the right which was
was the right to have marriage
The
celebrated by a magistrate instead of by a clergyman.
resolution was passed in 1857, and seems to have been
children.

But

it

alleged to be infringed
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li?
directed in discouragement 01 marriages before marriage
officers, under sects. 12 and 13 of the Order in Council
,

•

Whether the Synod would maintain the resolunow after the Act of 1860, which empowers all

of 1838.

tion

but
magistrates to celebrate marriage, may be doubtful
doubt is directed against
it stands no
Such being the case, it
marriages before the magistrate.
was not made obvious in the argument how the right is
;

the resolution as

interfered with in the rule complained of.

The

resolution

only says that, if members of the Church celebrate their
marriage before a magistrate, they shall be invited to
and if they
celebrate it over again before the Church
refuse to do so, baptism shall be refused to their children.
It is no doubt true that the Synod by this resolution either
have shewn disrespect to the law of the country, or, no
doubt without perceiving it, have treated the Deity with
profaneness.
The law of this Colony has declared that
this ceremony may take place before a magistrate, without
the intervention of a clergyman, and that, the ceremony
having so taken place, the future cohabitation of the
parties shall be held to be in lawful wedlock, and, as a
necessary consequence, that the issue from the cohabitation
shall be lawful and entitled to aU the rights of lawful-born
children.
The regulation in question seems to negative all
;

this so far as it can,

and to treat what may have taken

empty ceremony, leaving
the parties in the eye of the Church unmarried. If this be
denied and it be said that the rule merely requires an
acknowledgment of the Church relation to the parties, then
the Synod seem to be shewing more honour to the Church
than to the Almighty
for, while the validity
of the
marriage is acknowledged, the parties are called upon to
place before the magistrate as an

;

go through an empty ceremony, to which the presence and
blessing of the Almighty is invoked.
This may be very
improper, and yet the plaintiffs may not have any right
to complain of it to this Court.
The rule certainly contemplates the discouragement of marriages before the civil
magistrate, but this is not contrary to law that I am aware

145
This Church is expressly empowered to add to the
regulations scheduled to the Ordinance such regulations as

of.

may from

time to time adopt, provided they are not
repugnant to or inconsistent with the provisions of the
ordinance itself.
is
I cannot see that the regulation
"
repugnant to or inconsistent with any provision of the
Ordinance, or that it interferes with any right of the plaintiffs by law, and consequently I cannot see that they are
entitled to have it declared to be null and void, however
much I may at the same time think it to be both improper
and inexpedient. The next resolution challenged was also
passed in 1857, to the effect that no minister should be
allowed to confirm in marriage persons coming from another
congregation who retain their connection with such congregation as members thereof. If I understand this regulation,
it is that if two persons, members of one congregation of
the Dutch Reformed Church, shall go to the minister of
another congregation and ask him to celebrate their marriage, he shall not be at liberty to do so if the parties
profess themselves to be still members and as intending
to continue to be members of the first congregation. It is
said by plaintiffs that this is illegal, because the Order in
Council says that after the publication of banns in the
manner prescribed by it, it shall be lawful for the minister
This, it is
to solemnize matrimony between the parties.
said, gives a right to the parties to be married, which the
regulation complained of interferes with. While marriage
could be celebrated only by a clergyman, the law held that
the Church could not arbitrarily or capriciously deny that
ceremony even to persons who were not members of that
Church, which was alone recognised by law, otherwise the
Church would by this means have forced aU disputants

it

either to

become members

of its

body or

to cohabitation

without the ceremony of marriage, which the law would
not tolerate.
But the law of the Colony, at least since
1838, allowed marriage to be celebrated before any minister
of the Christian rehgion, of whatever Church or sect, and
now it allows marriage before any civil magistrate. The
ground upon which the Courts compelled the Church to
perform the ceremony of marriage therefore fails, and it is
to me doubtful whether an individual could now compel
a recusant clergyman to perform the ceremony of his
Vol. IV.
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marriage. However, it is not necessary to go that length
AU that
in disposing of the objection to this regulation.

*^® regulation says is that members of one congregation
shall not °
20 to a minister of another congregation to have
,
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on the contrary, it
right Under the Order
.

,

-,

,

-,

-1

m

.

.

•j_

j_

;

seems to accord with the 6th section. I see no ground for
disturbing the regulation complained of. The next resolution was passed in 1857, to the effect that members of
the Church who shall be too near related by blood, and

who

shall cause their marriage to be solemnized in the
church of another religious community, and who shall
remain residents within the locahty of their proper congregation, shall be subject to censure so long as they cohabit
This resolution the declaration
in such unlawful manner.
says is null and void, inasmuch as it is vague, does not fix
the proscribed degree of connection by blood, nor refers to
the existing law on that head, nor takes notice of the right
of dispensation which by the law of the land belongs to the
Governor, to the damage of the civU rights belonging to
the members of the Church.
It is difficult to understand
what the plaintiffs would be at in this prayer. The resolution is said in the first part to be null because it is too
vague, and does not fix the proscribed degree
and in the
second it is null because it interferes with a right of dispensation supposed and alleged to exist in the Governor to
dispense with any restriction.
But even if this apparent
inconsistency could be reconciled, is it not obvious that if
the resolution is too vague in not fixing the proscribed
;

it wih fail. of effect when any case
which it may be desired to apply it ?
But
what possible right have plaintiffs to apply to this Court to
make more perfect and effective the resolutions of the
Synod by having it declared those alleged to be imperfect
and ineffective to be null and void ? With regard to any
power of dispensation in the Governor, such a power no
doubt seems to have existed in the States of Holland in
regard to the prohibited degrees of affinity, but whether it
was exercised legislatively or executively is not so clear
and it would seem that this power was imported into this
Colony, and has been exercised in times bygone
but
whether such a power would be now attempted to be

degree of connection,

shall arise to

;

;
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exercised I very rauch doubt. If the case should arise, the
resolution of the Synod would in no way interfere with

the exercise by the Governor of this supposed power
the
resolution only says that the parties shall be subject to
;

Church censure, and surely a Church

may weU

say

so.
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Cloete,

concurred, and after reviewing the pleadings,
first point under consideration, it is a
weU-established practice in every civilized community
where corporate bodies are formed, both for the direction of

said

:

—As

pubhc

J.,

to the

affairs

as well as the

stitutions, that

because some

management of
member in those

private in-

bodies

may

be found disquahfied and had been removed, that thereby
all the proceedings passed while such persons held their
seats are not eo ifso null and void.
This we see exemplified yearly in the sittings of the Imperial Parhament,
where members who have held their seats for weeks or
months are removed when a charge of corruption or
bribery at their elections has been satisfactorily proved.
For who ever heard that any law or resolution passed by
either House under such circumstances has ever been
questioned ? In a case tried not long ago before this Court,
in which a resolution passed by one of the Divisional
Councils was excepted to by reason of a disquahfied person
having voted at such resolution, the objection was also
overruled {Divisional Council vs. Maynard)

;

and instances

without number might be given of various institutions,
both of a pubhc and private nature, in which persons were
proved to have been supposed to be duly quahfied members,
but who were removed on cause shewn
but I am not
aware of a single instance in which the ordinary proceedings
of such bodies have ever been called into question on that
ground only, and when we refer to the law authorities we
;

also find it laid

down, according to the principles

of the

Roman-Dutch law, that, where a whole public body or
even the members of such a body were found to be disquahfied, this would not lead to the proceedings being
This principle was first
declared eo ipso nuU and void.
laid down by Ulpian in his Lex 3, " De Officio Praetorum,"

case arising at Rome where a runaway slave had
succeeded in holding the office of praetor or magistrate in
His true status having been discovered, on his
that city.

upon a

L

2
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being removed from office the question was submitted to
the highest legal authority whether all his orders and
decrees should be declared null and void, and the answer
was " that none of these should be questioned or set aside,
humanis esse ut nihil eorum reprobaretur." In adopting the
general principle of this dictum into the laws of Holland,

admirable Comment, ad Pandectas (lib. 1, tit. 14,
draws, however, this important distinction, that in
considering whether any act, passed by any pubhc officer
or notary, should be upheld or declared null and void, a
distinction should be drawn between persons going about
and falsely assuming a pubhc character known but to
a few persons in the community or none, and such as,
however disqualified, have been appointed or generally
recognised to hold such capacity.
In the former case
all their acts are a nullity, but with regard to the latter
firmum nihilo minus atque ratum manebit ex aequitate et
humanitate quicquid coram tali tabellione vel magistratu
factum fuit, non tantum per ignorantes sed et per scientes
impedimentum cum forte paucis illud innotuisset, non propter
communem error em ; sed propter designatum seu electionem, &c.
{Voet, lib. 1, 14, § 6, in fine).
Applying these principles to
the present case, it is manifest that these persons, being
elders and ministers of the Dutch Reformed Church, were
invited and elected to take part in these proceedings ; that
their position was fully considered by the ministers of the
Synod when assembled before any of them formed part of
their body
and that they were " generally " received and
acknowledged by the pubhc as forming part of that body
until the question of their disquahfication was raised before
this Court.
On these grounds I am of opinion that the
proceedings and resolutions of the Synods of 1857 and
1862 ought not to be set aside merely from the fact of
certain disqualified persons having sat and voted at these
sessions.
[The learned Judge during the rest of his judgment confined himself to deahng with the particular acts
and resolutions set forth in the declaration.]
Voet, in his

sect. 6),

;

Wateembyer, J.,

after briefly stating the pleadings, said:

—The broad proposition, as I understand
in 1852,

it, is, inasmuch as
and 1862, ministers and elders who, it is
good faith, had a right to take part in this

1857,

believed in

149
assembly, but who, it has been ascertained by a judgment
of this Court, had not such a right in accordance with the
Ordinance, did, with the concurrence of the entire Synod

Synod except one of the plaintiffs
and some few other persons, followed up by no proceedings,
in 1857, and of a majority of the Synod in 1862, exercise
this supposed right
that therefore aU rules and regula-

in 1852, of the entire

;

tions passed during discussions at

which they were present,
which they took part, are from this mere circumstance null and void, or at least challengeable, being

and

in

inconsistent with the provisions of the Ordinance, because

not passed by a body composed in accordance with the
provisions of the Ordinance.
It is not averred that the
regulations or resolutions challenged were passed in consequence of the votes of any one of the persons sitting who
had no right to sit. For aught that appears, every one of
these persons may have with all their might opposed
every one of the regulations passed between 1852 and the
day of November last, when, in consequence of the judgment of this Court, they retired from the Synod. It is
maintained that their mere presence vitiates everything,
even what may have occurred despite of, and in opposition
No authority has been
to, any power exercised by them.
produced in support of this large proposition. The passage
from the Code, with the comments of Vinnius and Perezius,
Its inapplicability has
has no reference to this question.
In
been clearly shewn in my brother Bell's judgment.
plain words that passage merely affirms that contracts,
conventions, compacts, of every kind prohibited by law,
that when
are in themselves nuU and have no legal effect
a law in terms prohibits anything to be done, nuUity is a
necessary consequence of its being done, although, in
addition to the prohibition in terms, it had not been expressly enacted that what should be then done should be
;

nuU and

void.

is what would be the effect of the
proceedings of a legally constituted body into which,
by erroneous interpretation of the law which constitutes it,
persons who had no right to form part of it have been
introduced in addition to those who unquestionably formed

Here the question

the body as by law constituted.
The defendants, in arguing for the validity of

all

the acts

/?"•'„
'
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Smuts

vs
»s.

Robertson and
othi?".™*

of this body until by judgment of this Court the foreign
elements were interdicted from forming part of it, have
referred to the doctrine of the Pandects, where a man
personally disqualified by law as a judge had for many

years discharged judicial functions, and ex utilitate publicd
these acts, though he never was de jure a judge, were
maintained.
If this judge, instead of sitting alone, had
formed one of a Bench of three or more, a fortiori, would
the acts of the Court so constituted have been held good.
The legahty of the constitution of the Court would not have
been affected. In 1811, in this Colony great consternation
was caused by the discovery that a person who had arrived
here as a naval chaplain, and who when here acted for a
time as colonial chaplain, had obtained these appointments
by means of forged letters of Orders, and never was a
clergyman at aU. Perplexity was created especially on the
subject of marriages which had been solemnized by this
adventurer.
The Government allayed the anxieties which
were felt by many by the pubhcation in the Gazette of the
opinion of the law officers of the Crown, given in comphance with the commands of the Prince Regent, to the
effect that, "in aU the circumstances of the case, the
marriages solemnized at the Cape by the person officiating
as a clergyman under assumed or forged Orders cannot be
vitiated or invalidated in any manner by the defect of the
holy orders of priesthood imputed to him."
At this time
the Proclamation of Sir David Baird of 1806 was the
marriage law of the Colony.
None of the marriages so
solemnized has ever been disputed, and there is no doubt
as to the correctness of the law laid down.
This was an
apphcation of the principle of the Pandects to a modern
case.
Sir C. Brand, however, distinguished the case of
Bariarius Philippus from the present by pointing out that
the pubHc authority which appointed and acknowledged a
disqualified person as a judge was an important ingredient
in the affirmation of his judicial proceedings.
In like
manner the pubhc authority which designated a pseudoclergyman a chaplain, and thus gave notice to the inhabitants of the Colony that he was authorized to solemnize

matrimony, was an important foundation for the conclusion
that his acts performed in pursuance of this public designation were good.
This is the designatio and electio of my
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brother Cloete's judgment. A private individual's usurpation for a period, if such a thing were possible, of the
functions of a judge would not make his judgments vahd.
If Dr. Halloran's acts had no pubhc sanction and recognition they would have been nullities, and his marriages null,
Sir C. Brand's distinction appears to be rightly taken,
though it does not foUow that the proceedings of the Synod,
notwithstanding the presence of the gentlemen who were
unduly present, should not be maintained.
[The learned judge then referred to the constitution of
the Synod and its proceedings during the period in dispute.
He then dealt with the prayers of the declaration seriatim,
and continued :] The judgment should be, in my opinion,
that it be declared
That the extra-colonial ministers and elders who have
been admitted into the Synods of 1852, 1857, and 1862
were not legally members of the Synods.
That the proceedings of the Synods of 1852 and 1857
were not, by reason of their presence in the bond fide
assumption of the Synod that they were members, null and
void, and are not now voidable.
That the proceedings of 1862 are not nuU and void by
reason of such presence, but that such resolutions as have
been passed by majorities in this Synod which would not
have been majorities but for the votes of some one or other
of the incompetent members are Uable to be set aside.
That aU resolutions of the Synods as to the incorporation
of Presbyteries, Consistories, &c., beyond the limits of the
:

Colony, shall be of no effect.
That although the Court wiU be ever ready and wUhng
to hear and determine any case (whenever such case may
occur) in which any party aggrieved by the proceedings of
the Synod may seek redress, it does not see fit to adjudicate
in this action upon resolutions or reports expressed in vague
language, and embracing questions of a purely hypothetical
character.

That there be absolution from the instance with regard
to

all

the other prayers of the declaration.

rpiaintiff's Attorneys,

Faikbkidge & Hull."]
J. H. Hofmetee.
J

LDefendants' Attorney,

-BH^fg
..
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Stewart &

Co.

Exectttoks of Staines.

vs.

Landlord and Tenant.

—Defective

Premises.

—Damages. —

Warranty.
Defendants

let to

plaintiffs

a

store, plaintiffs

dealers in rough goods, both heavy

tive

being at the time

light, to

defendants'

was an old one, having a ground
and an upper one, and was in a more defeccondition than would be apparent to a casual

The

knowledge.
floor

and

observer.

store

Plaintiffs inspected the premises at the time of
Thereafter plaintiffs stored heavy rough

the agreement.

goods upon the whole of the upper floor, such goods being
of a greater weight than professional men would have
advised it could bear.
The previous lessee had, however,

a greater weight of goods upon this floor.
The
was
19 feet across and unsupported by pillars, the
floor
beams being inserted in the walls.
It was, however, of
stored

sufficient strength to

have borne light goods.

had stored
goods were damaged.

Shortly after

way, and
The plaintiffs sued for damages
in the Circuit Court, but it was held that they were not
entitled to succeed, on the ground that defendants had
the plaintiffs

the

the goods, the floor gave

no knowledge

of the defective condition of the store at the
time of the agreement, and that plaintiffs should not have
stored so heavy a weight of goods upon the floor.

Upon

appeal, this judgment was reversed, the Court (Bell,
Cloete, and Watermeyee, JJ.) holding that the landlord was bound to place and to keep the premises let in a
sufficient state of repair to enable a reasonable quantity of
goods to be stored therein, and that no more than a
reasonable quantity had been so stored (Hodges, C.J.,

Duties of lessor and
1861.
°8*62^'

^°lki°'

March 5.
Mayis.

M^ExMutore
of Staines.

lessee discussed.

Action by the lessees of certain stores against the lessors
damages done to their goods by the falling in of
the floor.
The action was heard before Hodges, C.J., at
the Port Elizabeth Circuit Court.
for £250

rpj^g

summons stated that on February 1, 1861, plaintifts,
merchants, hired from defendants, stores in Strand Street,
pQj.^. Ehzabeth, which defendants impHedly engaged
would
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be reasonably good and sufficient for ordinary use, and were
free from any hidden defect of such a material description
as to render them unfit for use as stores.
That on May 29,
1861, there being then no more than the ordinary quantity
of goods in the stores, the floor gave way, doing damage to
the extent of £250 to the goods of plaintiflEs.
That this
arose from the defective construction of the building, and
that such defects were not visible before the accident.
Defendants pleaded the general issue, and claimed in reconvention the sum of £100, as damage done to the stores by
the overweighting of them by plaintiffs.
The following facts were adduced in evidence. Mr.
Carpenter, one of defendants, had let the building as a
store to plaintiffs.
Mr. Dixon, the manager of plaintiffs'
firm, inspected the buUding before taking possession, and
was satisfied. It was positively stated by plaintiffs that the
store was let for rough goods alone.
Rough goods to the
extent of nearly 100,000 lbs. were distributed over the surface of the first fioor, 47 by 19 feet.
These goods consisted
of paints, beer in cases, turpentine, horns, &c.
Below the
beams, adjoining the wall, trimmers had been placed.
These trimmers indicated weakness. The surveyors declared that the construction of the whole floor was worse than
would appear by a mere casual observation of the stores.
A professional man would have advised plaintiffs not to
take the store for storing the articles put into it, but to
an unprofessional man the defect would not necessarily be
apparent. It was not customary, though necessary, to take
The width of the
professional advice after taking a store.
store was such that the beams required props or supports in
order to support any great weight, and these ought to have
been placed there. The floor gave way near the wall, into
which the beams had not been properly inserted moreover,
the bricks of the wall which supported the beams were in a
Some of the beams broke in the centre
state of decay.
when the floor gave way. The weight per superficial foot
at the time the floor fell in was not more than is usually
placed in a store well buflt. The store was old in appearGraham, the former occupier, had used it for storing
ance
;

;

The occupier of
every respect the same,
pfilars in the centre.
sufficiently appear from
oats.

the adjoining store, which was in
had required the landlord to place
The further facts in the case will

the judgments.

isei.
Oct. 7.
1862.

Nov.

25.

ises

March

5.
'

w^^^Mcutors
of Staines.
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Denyssen appeared for

1862.

Cole (with tiim Barry) for defendants.

1863.

plaintiffs.

'

Mirchl.

May^s.
M^Bx'ecutore
of Staines.

Hodges,

C.J., gave judgment for defendants, holding
terms of the lease had not been clearly made out.
Rough goods may or may not have been mentioned admitting they were mentioned, plaintiffs had no right to load
the floor with heavy rough goods, when it was evident from
the opinion of the professional witnesses and the conduct
of the former and adjoining lessees that the building was
then apparently too old and too weak to sustain the weight,
or at least not without pOlars to support the floor.
.{jj^^^

^j^g

;

Judgment

for defendants in convention with costs.

Plaintiffs appealed.

bk.

Denyssen, for appellants, referred to Cens. For. (pt. 1,
4, ch. 22, § 10) and Story on Contracts (§§1074-1077)

Van

der Linden Inst. (1-15-12), in support of the prin-

is an implied warranty in sales that the
property can be conveniently used for the purpose for
which it is sold.
This principle should apply to cases

ciple that there

of letting

and

hiring.

Watermeyer, for respondents, quoted Voet (19-2-14)
to shew that the lessor is only liable when he knowingly
lets a thing with a material defect of which the lessee is
ignorant, or when the thing let is his own workmanship.
Cur. adv.

vult.

Postea (March

1863).

5,

The

case

was reargued by

Denyssen, for appellant.
Watermeyer, for respondent, quoted Digest (19-2)
Kent's Commentaries (vol. 3, p. 612, and see 12 ed., vol. 2,
p. 485).

Cur. adv.

Postea

vult.

(May

18).

—The

Hodges, C.J.
The only
:

simple.

the facts.

facts of this case are clear

and

has been to apply the law to
Plaintiffs were traders in Port Elizabeth, carrydifficulty

ing on business as traders in rough goods, which were

'
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shewn at the time to
such

as

oils,

currants, &c.

consist of

paints,

but

beer

heavy and weighty articles,
cask and bottle, sugar,

a hghter nature were also
described as falling within the same category, such as furniture, teas, &c.
Defendants are the executors of Mrs.
Staines, deceased, and as such they were possessed of a
store consisting of a ground and first floors under a slate
roof situated in one of the bye-streets of Port Elizabeth.
It
was 47 feet long and 19 feet wide, without any pillars in
the centre to support the joists of the first floor. It had
been built twelve or thirteen years ago .... Plaintiffs'
manager applied to Mr. Carpenter, one of defendants, and
asked him to shew him the stores, which were then to
be let. Carpenter shewed him the stores, and he examined
both floors, and plaintiffs agreed to become tenants at a
rent of £5 per month. It was not pretended that Carpenter
gave any warrant or promise that the store was fit to receive

any

;

^isei^

in

J-^^%
ises.

articles of

particular description of goods.

The

hirer stated that

he informed Carpenter that he wanted it for rough goods,
but this was denied by Carpenter but Carpenter admitted
that he was aware at the time that the hirer was the manager
of a firm dealing in rough goods.
Nothing was said as to
who was to keep the store in repair during the tenancy.
Plaintiffs entered on the occupation of the store, and in the
first floor they stored cases of beer, packed in tiers of four
cases high and weighing 11,700 lbs., 187 tons of paint,
1200 lbs. weight of oil and turpentine, and other articles of
a similar weighty character, but no light rough goods of any
kind. After a short interval, about one hah of the upper floor,
on which the above articles had been stored, fell down, and
damage to the amount of £248 was caused to the plaintiffs'
goods then in the store. Plaintiffs thereupon brought this
action to recover the amount, whilst defendants, by a
claim in reconvention, alleged that the damage had been
caused by the neghgent conduct of plaintiffs in overweighting the floor which had fallen, and they prayed that
plaintiffs might be condemned to restore the building to
The case was
its former state or pay £100 as damages.
tried before me at Port Ehzabeth, and on the part of
plaintiffs it was shewn that the joists of the floor were not
all carried into the main wall of the store, but were secured
merely by a trimmer, a weakness which an ordinary person
would not observe, though a builder or architect would
;

Feb. 28.

—

March

»«•

s.

Executors'

of Staines.

;
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immediately observe it. It was also shewn that the bricks
of the main wall were old and decayed, and that the joists
which did enter the wall were not inserted more than three
Plaintiffs' witnesses

or four inches.

on cross-examination

admitted that a width of nineteen feet unsupported by
pillars in the centre was of itseK a sign of weakness if a

heavy rough goods, and it was admitted on both sides that hght goods might have been
placed on the floor with perfect safety. Such of plaintiffs'

^^^^^ ^^^^ required for

witnesses as were professional men also stated that if they
had been consulted, they should not have recommended

heavy a weight to be placed on the floor which fell.
" As a professional man, I should have
done something before I weighted it. I should have placed
That
two pillars under the beams running into the wall.
would have supported it. If plaintiff had taken me with
him and told me what he wished to place there, I should
have said, No.' " Mr. Archibald, another professional witness, says " The loft would have held lighter goods without
I should
accident.
Pillars would have made it stronger.
have advised Dixon not to put in the quantity of goods I
have heard of to-day." Again, Mr. R. G. Archibald says
" I should recommend pillars for a width of 19 feet.
If these joists had been placed in the wall, they might have
I
supported the wall if put in, and without a trimmer.
should not have put in these goods I have heard of to-day
without supports. Some of the joists might have dropped."
"It required a
Mr. John Campbell, another buflder, says
column along the wall to support the joists.
I would not
have advised plaintiffs to put these things on the floor if
Mr. C. W. Frames, also a
they had advised with me."
" The heavy goods are usually placed on the
builder, said
ground floor." On the part of defendants, a former occupier of the store was called, who expressed his opinion that
such articles as paints, &c., should not have been placed on
the first floor
and another witness stated that when he
took a similar adjoining store, of the same width, for the
purpose of storing heavy rough goods, he stipulated that a
so

Then Warren says

:

'

:

:

:

:

;

row

of pillars

should be placed in the centre to support the

and that he would not have used the store that fell,
in the manner it was used by plaintiffs.
The claim in
reconvention was not much insisted upon by defendants
and as I was clearly of opinion that the store fell in confloor,
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sequence of the great weight which had been placed upon
by plaintiffs, I gave judgment in favour of defendants
and if the matter had been pressed upon me, I should
have been incUned to have found in favour of the claim in
reconvention
but, as I have already observed, defendants
in reconvention did not press their claim, and I was not
called upon for a formal decision on that part of the case.
It is abundantly clear that in this case there was no fraud
or misrepresentation on the part of deiendants when this
building was let to plaintiffs, nor was there any warranty,
express or implied, that it was fit for the reception of heavy
rough goods. In point of fact it was fit for the reception
of heavy rough goods on the ground floor and of Ught rough
goods on the upper floor. By English law it is also clear
that in the absence of fraud, misrepresentation, and a warranty, no action would have lain in this case
but a passage
was cited from Van der Linden, p. 238 (Juta's Transl., p.
143), to the effect that by Roman-Dutch law a lessor is
bound to indemnify the lessee for aU damage occasioned by
a material defect in the thing let, and there is another
passage in Van der Linden which shews that there is also
the obhgation on the part of the lessee to take care that the
thing shall not be misused.
Here there was no material
defect in the thing let so long as it was used as it appears
to me that an old store let at a rent of £5 per month ought
to be used, namely, for the occupation of heavy goods on
the ground floor and of hght goods on the upper floor. The
evidence on this point to shew that it might have been so
used without accident was perfectly satisfactory, and I was
satisfied that the plaintiffs, using ordinary caution, ought
not to have placed in the upper floor of such a structure the
heavy articles which caused its downfall.
Plaintiffs had
every opportunity of examining the store.
They did not
take it upon any representation that they wished to place
heavy rough goods in the first floor and therefore I do not
see how this action can be sustained upon the principle laid
down in Van der Linden that a lessor is hable for all
damages occasioned by a material defect in the thing let.
A lessee taking an old house, which he obtains at a much
lower rent than he could a new one, must, as it appears to
me, use it as he ought reasonably to use an old house. On
the same principle, if a man covenant to repair a house
dxiring his tenancy, the obligation does not extend beyond
it

;

;

;

;

lesi.

^ifil'
^iJes^.^'
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In
the keeping of the house in repair as an old house.
says
Tindal,
C.J.,
Gutteridge vs. Munyard (1 M. & R. 334),
" Where a very old building is demised, and the lessee
enters into 'a covenant to repair, it is not meant that the
old building is to be restored in a renewed form at the end
of the term, or of greater value than it was at the commencement of the term
what the natural operation of time,
flowing on, effects, and all that the elements bring about in
diminishing the value, constitute a loss, which, so far as it
but
results from time and nature, falls upon the landlord
the tenant is to take care that the premises do not suffer
more than the operation of time and nature would effect.
He is bound by seasonable apphcation of labour to keep the
house as nearly as possible in the same condition as when it
was demised." The doctrine, therefore, laid down in Van der
Linden, which is confirmed by Voet and others, should, as it
appears to me, be applied with reference to the estate and
condition of the thing demised.
Defects and want of
solidity, caused by age or bad materials not hidden from
sight, which powerfully affect the price paid by the hirer,
ought to be carefully taken into account when the hirer
makes use of the demised premises for it would be most
unjust to make the lessor of an old store liable because it
broke down under the unreasonable weight which a new one
would easily have borne. The principle I endeavoured to
lay down is well expressed by Pothier in his treatise on the
" These defects, which, though
Contract of Sales (p. 128)
considerable, are easily to be perceived, are not considered
as redhibitory.
For example, it is not a redhibitory defect
in a horse to be lame or bUnd, or in a house to be ruinous,
&c., because, as these defects may be easily known, the
:

'

5.

^^
Ks^Executors
of Staines.

;

;

;

:

presumed to have knowledge

of them, and to be
the purchase notwithstanding their existence, and consequently not to suffer any wrong, nam volenti
nan fit injuria ; and even if the buyer does not know of such
defects, he cannot be allowed to complain of the wrong
which he suffers, since he has only to examine the thing
himself, or to cause it to be examined by some one for him,
if he has not sufficient skill himself, before purchasing.
A
wrong which a person suffers through his own fault is not
one which the laws ought to relieve against, the law not
being made to assist the negligent
Damnum quod quis

buyer

is

willing to

make

culpd sud

sentit,

:

non

videtur sentire."

Upon

these grounds,

159
therefore, I

am

,i.
m this
action.

of opinion that defendants should succeed

,.

Bell, J. (after stating the circumstances), said Upon a
careful consideration of the evidence it seems to me, with:

out going into its details, to establish that the quantity of
goods placed on the upper floor by plaintiffs not only
was not more, but was much less, than had been placed
upon it by the previous tenant. Abuse of the premises,
therefore, by excessive loading seems to be out of the case,
and the only remaining question of fact is that raised by
plaintiffs
viz., whether the falling of the store arose from

—

defective construction or

its inherent inefficiency to
bear the goods which were reasonably placed upon it, and
it seems to me that the evidence establishes that the accident did arise from that cause, either from the original
defective construction of the house as a building for any
purpose, or from its inefficient construction as a building
for the stowage of goods, the purpose for which it was
ostensibly and admittedly hired.
It matters not to which
of these causes the accident was attributable, because
the law to be applied will be the same as to both.
The doctrine of law appUcable to a case of this nature,
the facts being established, is quite trite.
Van der
Linden (bk. 1, oh. 15, § 12) says that one of the obhgations upon the lessor is to maintain and keep the thing
let in a proper state, so that the lessee may have the
due enjoyment of it, and that another obHgation upon the
lessor is to indemnify the lessee for all damages occasioned
by any material defect in the thing let and in enumerating the obhgations upon the lessee, he states that one
is to use the thing for no other purpose than that for
which it was let, and that the other is to take care that
the thing is kept in a proper state, and is not misused.
Grotiws (bk. 3, ch. 19, § 12) says that the lessee may
compel the lessor to keep the property leased in good
and
order, so that it may be appUed to its common purposes
should the lessor neglect to do so, the lessee may deduct
the repairs from the amount of his rent, and he may
claim compensation for the loss which he sustains by the
neglect of the lessor, in case the neglect has been notified
to the lessor, or in case, by reason of his duty, he ought to

its

;

;

have been aware

of

it.

Voet (bk. 19,

tit.

2, § 14)

says, in

isei.
Oct. 7.
1862.
Nov. 25.
1863,
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short, reparation of the

1861.

1863.

whole

'

itflrch 6.

which the lessee has
must be paid, whether

loss

suffered from fault in the thing let

°fil'

the lessor knew or was ignorant of the vice, as often as art
has been engaged in regard to the thing let, and the

Mayi^s.

artist.
These authorities establish, in my
there
exists
a warranty in law upon a lessor
Is^EMcutOTs opinion, that
of stainea.
^^^^ ^^^ thing hired is, and shall be maintained to be, equal
igggQj.

^^g

tj^g

to or sufficient for the purposes for which it was hired, and
that if it should prove in the event to be unequal or
insufficient, the loss arising thereby to the lessee must
be made good by the lessor. Some argument was founded
by defendants upon these words in Voet as often as art has
been concerned in the thing let, and the lessor was the
artist
in order to shew that it is only where the lessor has
been himself the maker of the thing leased or hired that he

—

—

the illustration which Voet
what the jurisconsults give as an illustration of the doctrine to wit,
that where defective wine casks have been let whence the
wine leaked the ignorance of the leak by the lessor shall
not excuse him.
But the true appUcation of the passage
to this case, and the proper reading of it, is that where the
lessor either was the artist himself or is in the place of the
artist he shall be hable for the damage occasioned by the
defect in the thing hired.
This is shewn by the instance
which Voet gives of the non-MabUity of the lessor to wit,
where he has leased out pasturage in which a noxious herb
has grown up, whence the cattle of the lessee have either
been killed or deteriorated.
In such a case the lessor is
not liable for the damage unless the lessor had known that
the noxious herb existed in the ground
but even in such
a case the lessee will be relieved by a remission of the rent,
under that rule which is noticed, both by Voet and the
other commentators, that where the lessee is deprived of the
enjoyment of the thing let by extraordinary unfruitfulness,
or something of a like nature, the hire must be proportionately reduced.
The only case in which the landlord is

can be

liable for its defects

;

gives of his doctrine being a reference to

—

—

;

from liability to maintain and keep the thing
hired available for the ptirpose for which it was hired is
where the damage has happened through what he could
relieved

not have prevented.

That cannot apply to the present
any case where the availability of the thing
hired depends upon the exercise of artificial skill. Though
case, or to
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defendant was hot the builder of the premises in questionj
he was in the place of the builder, and by exercise of
.11
J.
ordinary
skill, as the evidence shews, he could originally
have made them, and throughout the hiring could have kept
them, available for the stowage of goods, the purpose for
which they were professedly hired. If, then, the landlord
was bound originally to put the premises into a state of
suflficient strength for the stowage of rough goods, and
to maintain them in that state, it lay upon him to prove
that he had done so, and that, notwithstanding, by abuse of
the premises, by putting into them more than they could
reasonably be expected to bear, the damage to the goods
and the premises had arisen. But the defendant altogether
failed to prove this
The
he hardly even attempted it.
evidence for plaintiffs shewed that a rough goods store of a
superior construction should be equal to sustaining a weight
of from 360 to 400 lbs. per superficial foot, and the evidence
further estabUshed that the actual weight placed upon this
1

;

by plaintiffs did not exceed 107 lbs. per superficial
The evidence shews, therefore, that the plaintiffs did
not place upon the floor of this warehouse a weight exceeding
one-third of what it ought, as a superior warehouse, to have
been able to bear and the evidence of Graham, the former

floor
foot.

;

tenant, shows that plaintiff did not load the floor of this
warehouse, whether it was of superior construction or not,
equal to what Graham had done. The evidence, therefore,
establishes conclusively to my satisfaction that the accident

and the damage occasioned by

it

arose from the insuffi-

ciency of the premises for the purpose for which they were
let
an insufficiency which arose either from original
defective construction, or from supervening decay, it
matters not which, because for either and both the landlord
is answerable.
No doubt, defendant brought a claim in
reconvention for the damage done to the store but if that
were originated seriously, it was not persisted in, during

—

;

the course of the argument upon the appeal, nor could it
well have been so, for there was not a tittle of evidence to
support it. ... I am aware that what I have said is

opposed to Enghsh law, which denies any obligation upon
the landlord either to put the premises into good condition
at the outset, or to maintain them thereafter in that state,
excepting so far as he may be expressly bound by contract.
Vol, IV^
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adopted it
which alone

Feb. 28.

March

me

to say whether that is the better law to be
enough that it is not the law of the Colony,
this Coiirt is bound to administer.
I think,
therefore, that the judgment should be reversed, and ought
to be entered for the plaintiffs in convention, damages
^
.„
?.
i-^
being modified to £200, plaintirts to have costs
this
Court and the Circuit Court. I believe I have authority
for saying that Cloete, J., now absent on Circuit, concurs
It
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in this judgment.

Wateemeybe,
rPIaiutifl'a Attorneys,

J.,

concurred,

"1
Eeid & Nephew.
& Wateemeyer.J

LDefendant's Attorneys, Tredqold

Long
Clergyman.

vs.

Bishop of Cape Town.

—Suspension. —Notice
Church

of Meeting of Synod.
England.
of

—

Sentences of suspension and deprivation pronounced by the
Bishop of Cape Town against an Incumbent within his
diocese for refusing to give notice in his church for the
election of lay delegates to a Synod of the Diocese, iro
conformity with the provisions of certain printed regulations purporting to be Acts

and Constitutions passed

a previous Synod, and transmitted to the Incumbent
in a letter from the Bishop, reversed ; such refusal on the
part of the incumbent not being an offence, for which by
the laws of the Church of England his suspension and
deprivation would have been warranted.
at

Constitution

and authority

of the

Bishop

General status of the Church and
of the

Cape

of

its

of

Cape Town.

ministers in the Colony

Good Hope.

Appeal from a judgment of a majority of the Judges of
the Supreme Court of the Cape of Good Hope, in a suit
12:
instituted by the appellant against the respondent,
for a
jaM^4:
declaration of the rights of the appeUant, as
Incumbent
Minister of St. Peter's Church, Mowbray, in the
^orcaneTo™"^"^
Colony.
^1863.^
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The
The

following

is

appellant,

a

summary

on October

of the case :-~
20,

1844, was,

18«9.

by the then

,

Bishop of London, acting under the powers of the Statute,
59, Geo. III., c. 60, ordained deacon for the cure of souls in

Her Majesty's

foreign possessions.

cording to the form of service used

He was

ordained ac-

by the United Church

England and Ireland, having first subscribed to the
Thirty-nine Articles, and to the three Articles contained in
the 36th Canon, and having also taken the oaths then
appointed by law to be taken for and instead of the oath of
Supremacy.
He received Letters of Orders in the usual
of

form in hke cases.
He proceeded to the Cape of Good
Hope, and in August, 1845, was appointed by the then
Governor of that Colony to be minister of the Episcopal
Church at Graaf Reinet, his salary being paid partly by the
Government and partly by the Society for the Propagation
of the Gospel, and partly by the congregation under his
ministry.

In May, 1832, the present Charter of Justice was given
to the Colony, and in January, 1850, a Colonial Legislature

was estabhshed by Her Majesty's Order

in Council, and
Letters Patent to the then Governor of the Colony.
Until the granting of the Letters Patent hereinafter
mentioned, and the arrival of the respondent in the Colony,

no person had exercised any episcopal jurisdiction over the
of the Church of England exercising ministerial

clergy

functions within the Colony. The Instructions to Sir C.
Somerset, Governor of the Colony, dated November 3, 1813,
" And it is our wiU and pleasure
contained these words
:

that you, or in your absence our Lieutenant-Governor, or
the person for the time being having the government of
the said Settlement, shall have the power of collating to
benefices, granting Hcenses for marriages and probates of
wiUs, commonly called the Office of Ordinary. And it is
our express will and pleasure, and you are hereby required
not to grant deputations for the exercise of the said powers
to any person or persons whatsoever in the said Settlement
under your government." This was repeated in nearly the

same words in Sir L. Cole's Instructions in 1828, but it was
not contained in the Instructions of Sir B. d'Urban, the
Governor who succeeded Sir L. Cole in 1834, nor in those
The Governor, however,
of any Governor since that time.
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J

continued to be styled " Ordinary " in the Government
Gazette up to the end of the year 1854.
12!
On September 25, 1847, Her Majesty issued Her Letters
3xliie2i.
Patent, whereby the Cape of Good Hope, with its deLong ^^ishop pendencies, and the island of St. Helena, were constituted a
1861

!

'

10.

:;

oj

Cape Town,

^g-gj^^p.g

ggg

g^^^j

Diocese,

named and appointed

to

and the respondent was therein
be ordained and consecrated

Bishop of the said See.
The respondent was thereupon consecrated and canonically ordained Bishop, according to the form of consecrating
of the United Chiurch of England and Ireland, having
the Queen's
first taken the oaths of allegiance and of
of
Archbishop
obedience
to
the
due
Supremacy, and of
Canterbury for the time being as his Metropolitan, and on
February 20, 1848, arrived in the Colony, and entered
upon the duties of Bishop of the Diocese.
On October 15, 1848, the appellant was by the respondent as Bishop admitted into Priest's Orders according to
the form of ordaining Priests in the United Church of

England and Ireland.
After ordination the respondent gave to the appellant
and a licence to officiate. On the same
day the appellant, in the presence of the respondent, took
the oaths of allegiance and supremacy, and against simony,
and of canonical obedience.
On November 23, 1853, the respondent resigned the
Bishopric of Cape Town, and was by Letters Patent,
bearing date December 8, 1853, appointed to be Bishop of
a new See and Diocese of Cape Town, created and constituted under such Letters Patent.
In May, 1854, the appellant, on the invitation of the
Rev. J. W. Van R. Hoets, left Graaff-Reinet, with a view
to becoming minister of St. Peter's Church, at Mowbray.
Mr. Hoets had erected the church at his own expense, and
by a deed of transfer, dated June 2, 1854, had transferred
it to the respondent and his successors, on the trusts contained in a contemporaneous deed of covenant. By this
deed it was declared, inter alia, that the church was
transferred to the respondent and his successors, to be
held, consecrated, and used as the Parish Church of Mowbray. It was also agreed that Mr. Hoets should pay £100
a year to the incumbent of the church, to be appointed in

Letters of Orders
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maimer therein mentioned, during the incumbency of the
two incumbents thereof, and to deposit certain

first

ises.

»

'

lo'.

12!
payment. In consideration of this, the
Bishop agreed that he would institute, admit, and appoint
June
to the endowment, and into the spiritual charge and care Long ««. Bishop
*^^
of the church and parish, on the presentment and nomina- °
tion of Hoets, the first two incumbents.
Hoets, besides
the endowment so secured, promised the appellant to
guarantee to him a further annual payment of £150 for
his services as incumbent and minister of that church.
The appellant was nominated by Hoets, and accepted by
the respondent as first incumbent of St. Peter's, Mowbray,
and the church was shortly afterwards consecrated by the
respondent on the formal petition of the appellant and

securities for this

!',

24'.

other inhabitants at Mowbray.
On June 3, 1854, the respondent granted to appellant
his ofiiciating licence, authorising him to officiate and
have the care of souls in the parish of Mowbray, in reading
Common Prayers, and performing other ecclesiastical duties
belonging to the cure, according to the form prescribed in
the Book of Common Prayer, and the canons and constitutions in that behalf lawfully established and promulged,
and not further or otherwise, subject always to every such
regulation or definition as the respondent should thereafter
make of the extent or limits of the parish, provided that
nothing in that hcence should extend to abridge the
respondent's episcopal authority and office, or those of his
successors, in administering Holy Ceremonies and performing the functions belonging to the respondent, or
prevent the exercise of the respondent's episcopal authority
in specially appointing and authorising the Archdeacons
and other ministers by the respondent directed and authorised to read and take part in the said church and parish,
and to preach therein on aU proper occasions as the respondent might order and appoint,, thereby reserving to
the respondent and his successors fuU power and authority
to revoke the licence and all things therein contained
To this
whenever they should see just cause so to do.
would
revoke
the
Bishop
that
note
a
appended
licence was
testimonials
of
the
countersign
not
would
and
licence
the
another
the
duty
of
undertook
who
deacon
priest
or
any

cure without the Bishop's sanction, pr

who

resigned the
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cure to which he was licensed without giving the Bishop
that in ordinary cases three
his intention
months' notice would be required, and that upon resignation, removal, or change of cure, that licence was to be

1683.
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lo!
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12!

notice of

jiie24'.

given up and cancelled.

Long^Tiishop
of

;

Cape Town.!

The appellant afterwards

per-

ggnaUy performed divine service in that church.
15, 1856, the respondent, by a pastoral
summoned the clergy in person, and the lay memby representation, of the Church in the Diocese of

On November
letter,

bers

Cape Town, the latter by lay delegates, to be elected one
by each parish or congregation respectively, to meet together, and to take common counsel with the respondent
concerning the affairs of the Church. Various objects of
the meeting were set forth in the pastoral letter, and it
was therein stated " That the Synod would be competent
to deal with all matters except those of faith and doctrine,
these being already fixed and determined, and not being
within the province of such an assembly."
By a letter addressed to appellant, the respondent informed him that he had fixed Monday, December 22, 1856,
for the election of lay delegates to the Synod, and requested him to affix a notice to his church door directing
his parishioners to assemble to elect a representative to
the Synod to be held on January 21, 1857. The qualifications of persons who should be entitled to take part in or
vote at such meeting and to be elected representatives,
were fully set forth in these two letters. No such Assembly
or Synod had ever been previously summoned in the
Diocese of Cape Town. The respondent further by a letter
summoned the appellant to attend the Synod.
The appellant, on receipt of these letters, summoned a
:

meeting of his parishioners, who unanimously refused to
appoint a delegate to represent the parish.
A protest
against the Synod was handed in at the meeting signed

by numerous

parishioners,

to take no part in

The

its

and the appellant was requested

proceedings.

on the ground that it was contrary to the
and the laws and customs of the Church of
England, that such Synod should be held without the
authority of the Crown or the Legislature, and that the
laws likely to be made at such Synod would tend to
abridge the liberty of ministers and members of the
appellant,

constitution
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Church of England in the Colony, declined to attend the
wes.
Synod, or in any way take part in or be concerned with its
!,
decisions, and so informed the respondent.
12!
Other parishes
and ministers in the Diocese were also opposed to the
June 24.
meeting of the Synod.
Long^iTBiahop
°™'
Notwithstanding such opposition, such Synod met and ° ^^^
passed certain Acts and Constitutions purporting, inter alia,
to regulate the summoning and constitution of the Synod,
to ordain a form and declaration of Church membership,
and to regulate, if not to constitute, a Consistorial Court.
The appellant attended the meeting for the Sjoiod, and
handed in a written protest against its being held, on the
ground of its illegality.
He then withdrew, and subsequently took no part in its proceedings.
He was joined
in the protest by the Rev. W. Lamb, a clergyman of the
same Diocese.
'

',',

On

October

1,

1860, respondent addressed a note to

which he requested him to consider as a formal
citation to a second Synod, to be held on January 17, 1861.
Respondent also enclosed a printed paper, purporting to
contain the Acts and Constitutions of the first Synod, held
in January, 1857, and requested him to attend carefully to
the same with regard to the election of delegates, and a

appellant,

Pastoral Letter addressed by the respondent to " the Clergy
and Lay Members of the Church in the Diocese of Cape
Town," having reference to the proposed Synod, in which
it was stated that, among other subjects to which respondent proposed to direct the attention of the Synod, was
the constitution of the Ecclesiastical Court.
In the letter of October 1, 1860, and in the Pastoral
Letter of the same date, there was contained no exphcit
injunction from respondent as Ordinary to appellant to
give notice of a meeting to appoint a delegate for the
parish of St. Peter's, but reference was made to the acts
and Constitutions of the Synod of 1857, as furnishing fuU
information as to the qualifications of delegates and electors

and the course to be adopted in such election.
The fourth of such Acts provided that " Every adult
male parishioner, being on the list of communicants, or
who should have signed the declaration of Church membership sanctioned by the Synod, according to the schedule
thereunto annexed, and not being under Church censure

lo'.
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according to the second Rubric before the Communion
Service, should be entitled to vote for a representative of
the parish to which he belonged."
The declaration was as follows " I do declare that I am
a member of the Church of the Diocese of Cape Town, in
^j^^^^ ^^^ £^jj commuuion with the United Church of
England and Ireland, and that I belong to no other
:

rehgious body."
The 6th paragraph, relating to the constitution of the
Synod, provided that " On some Sunday or other convenient day, during divine service, each minister should give

—

notice of the

day and place of meeting for such election in
and shall cause a notice of the same

his parish or district,

to be fastened to the door of the church or chapel of such

parish or district," fifteen clear days' notice to be given.

Appellant, having received these letters and enclosed
papers, addressed a letter to respondent, in which, while

expressing all deference to respondent's office and authority,
he stated his objections to act on the supposed legislation
of the former Synod, or to acknowledge its authority, by
its directions, as in any way binding upon him.
renewed his protest against the legality of the
Synod then about to be convened. The objections stated
to the past and future Synods were, in the main, that they
were not sanctioned by Royal or Legislative authority

pursumsr

He

also

;

they affected the Queen's Supremacy
that they
were not sanctioned either by the customs of the Church
in the Mother Country or in the Colony.
Appellant also
objected that the proceedings of the former Synod had
been illegal, and especially in that it had assumed to constitute Ecclesiastical Courts binding on the clergy and
laity, and that it required all newly appointed ministers
to subscribe to it Acts and Constitutions.
He further
objected to the declaration required as above set forth, as
he contended it virtually implied a secession or separation
from the Church of England
appellant maintaining that
he did not belong to any religious body in union and
communion with the United Church of England and
Ireland, but to the Church of England and Ireland itself
in the Diocese of Cape Town, and denied the respondent's
authority to cite him formally to the proposed Synod, and
decline^ to take an^ personal part, by sumnjoning or
that

;

;
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otherwise, in a meeting to be called to appoint a delegate to

what he conceived to be an assembly not authorised by law.
But meanwhile the appellant handed copies of respondent's documents to his churchwardens and sidesmen, that

Jl'^\
..

lo-

"

lai

June

they might, if they desired, or were requested so to do, long ««.
hold a meeting to elect a delegate, which fact he intimated ° *^'
to respondent in his letter.
He also printed and published
his letter to respondent.
A correspondence then ensued
between respondent and appellant, in which appellant
sought to justify his opinion and the expressions used in
his letter in answer to the Bishop's pastoral
respondent
insisting on his right to compel appellant's attendance at
the Synod, and characterising his criticism of the words of
the declaration as " a daring and wanton charge," which,
if made publicly, would lead to his being tried for it as a
grave ecclesiastical offence.
He also called upon appellant, by the oath taken at his ordination, to give the notice,
;

and stated that a

refusal to attend the Synod could thenceforth be regarded as nothing short of an act of schism.
Respondent in a subsequent letter threatened, unless

were expressed for the charges brought by the
and unless the notice were given, to cite appellant before him to answer for having charged his Bishop
and the Clergy of his Diocese with schism, and having
regret

appellant,

refused to obay his Bishop's injunctions.

The appellant

wrote in answer, justifying himseK more in detail, and
respondent thereupon cited appellant to appear before him
on October 12, 1860, in the vestry of the cathedral, to
answer " for having imputed an act of schism to his Bishop

and brethren," and

for refusing to give notice.

It

was

intimated to appellant that this was not a summons to a
trial but to a private meeting where he could offer apology
Appellant again wrote, further explaining
or explanation.
his expressions as to the " declaration," but, as he had
already in writing fully explained his reasons for refusing
to give the notice, he dechned to attend the meeting.
Respondent accepted his explanations on the former point,
but summoned him to appear on December 15, to answer
for refusing to publish the required notice, and stated that
another refusal to attend would be followed by immediate
He referred in this letter to the power and
suspension.
authority given

him

as Bishop

by the Queen's

Letters

24.

Bishop
'''™'
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Patent. Appellant wrote in answer that, although he had
great doubts as to his obUgation to answer an informal

",

12^

citation for refusing, as he conceived, to break the

1863.

juiie24'.

Long
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law and

violate the oath of Supremacy, yet that since respondent
grounded his authority to do so on the Queen's Letters
Patent, and out of respect for his office as a Bishop of the
Church of England and Ireland in the Diocese of Cape
Town, he should obey respondent's summons to appear.
Respondent replied that the meeting was to be conThat if
sidered private, and not in the nature of a trial.
he could persuade and convince appellant, and appellant

be led to see how unjustifiable his conduct had
been, then he would be prepared to overlook and forgive
shoiild

appellant's fault.
If not, that he should be obliged to
bring him to a public trial.
Appellant accordingly attended at the cathedral, and
personaUy explained to the respondent his objections.
Respondent then claimed that he possessed the power of
suspending, or removing, or depriving, or otherwise punishing the appeUant at his discretion ; also that he possessed
the right of citing appellant to appear before him at any
place or hour, which right he claimed on the ground of the
powers conferred on him by his Letters Patent.
Respondent alleged that at this meeting he requested
appeUant to give the notice in any form so that substantial
notice was given.
This offer was also insisted on by
respondent in his judgment or sentence. AppeUant, however, maintained that he was unaware of this offer ; that
the option was never given him of changing the notice
from one to elect, to one to consider the expediency of
electing.
And he made a declaration to that effect before
sentence of suspension was pronounced.
Subsequently to the meeting of the second Synod,
appeUant was cited to appear before respondent to answer
for having neglected and refused to obey the commands of
respondent with regard to the notice, and for persisting

in his

refusal

after

having been solemnly warned and

admonished.

The citation was accompanied by a letter naming five
clergymen as assessors, and offering to substitute other
names should appeUant have any objection to those named.
AppeUant repUed, asking

for information as to the

mode
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of procedure proposed,

and professed

his intention to attend,

but without prejudice " to such rights as, according to the
constitution of the Church and the respondent's authority
in the Colony, might belong to him as a Presbyter of the
Church of England, and to such objections as he might
feel it his duty to make to the appointment of any assessor,
or to the form or modes of procedure."
Appellant wrote further letters objecting to the appointment of assessors, but ultimately attended at the vestry of
the cathedral. AU the assessors had been members of one or
both the Synods. On February 4, 1861, appellant informed
respondent that he did not acknowledge the jurisdiction of
the alleged Court, but that he was present in answer to the
citation, and to show his respect to the office and person of
respondent.
No further proceedings were taken prehminary to the
inquiry.
No Hbel was exhibited, nor were the proceedings
conducted in accordance with ecclesiastical procedure in
such cases, but the inquiry was professedly, and in some
respects actually, regulated by certain rules laid down by
the Synod of 1856.
The declarations of certain parties
were read in evidence against appellant, which had been
taken before a Justice of the Peace of the Colony under the
Colonial Ordinance 6 of 1845.
One of these declarations
was made by one of the assessors, and was received in
evidence in spite of the protest of appellant.
After these declarations had been read, appellant handed
in a paper, giving his reasons for not having given the
notice, founded chiefly on his opinion as to the illegahty
insisting that the Synod had never been
of the Synod
recognised by him, and had been convened after he had
accepted the cure from which it was proposed to suspend
him, without any authority for convening it, either from
Appellant also
the Crown or a competent Legislature.
protested that no lawful authority was vested in respondent
to hold by himself or others any Court competent to hear
or determine any causes of any kind whatsoever, and
therefore no sentence by respondent would be binding on
;

him.

On February 8, 1861, in the presence of appellant,
respondent, after reading the opinions of the assessors and
" suspended from
bis own reasons, pronounced appellant

J^^K
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and from the

the cure of souls,

exercise of all ministerial

functions and offices for a period of three months, from
February 8 to May 8, 1861, and thereafter untU he should
have expressed regret for his past disobedience, and his
wiUingness to render obedience for the future."
Appellant, considering the sentence illegal, continued

Whereupon he was cited to
of3ficiate at St. Peter's.
appear before respondent on March 6 for having refused to
Appellant thereconform to the sentence of suspension.
upon wrote to respondent remonstrating against what he
conceived to be illegal proceedings, and referring again to
In this and a
the explanations he had aheady given.
subsequent letter he declined to attend in answer to the
to

disputing

citation,

respondent's

the

jurisdiction

in

the

Respondent then pronounced on appellant senmatter.
tence of deprivation both of his charge and cure of souls in
the parish of Mowbray, and of aU emoluments belonging to
the same.
On the same day the Bishop appointed the Rev. W.
Hughes to the temporary charge of the parish, pending a
nomination by Hoets to the vacancy
and appointed to
Mr. Hughes half the offertories and such portion of the
endowment of £100 a year as should fall due during the
time he should ofSciate, and warned the churchwardens
that he should hold them responsible for such portion of
their funds as might come into their hands, and directing
them to prevent the appellant from officiating in the
Appellant then applied to the Supreme Court
church.
for an interdict to restrain the respondent and his nominee
from hindering appellant in the performance of his duties
as incumbent of St. Peter's, and in the enjoyment of the
temporalities of the incumbency.
The Court made an
order restraining appellant from performing his clerical
functions, and respondent from interfering with the enjoyment of the temporalities, until the rights of the parties
should be ascertained in an action to be brought by
;

appellant.

Appellant

Supreme

accordingly

CoTirt.

instituted

The prayer

—

proceedings

of his declaration

in

was

the
for a

1st, that it was contrary to law,
and to the just rights of appellant, that respondent should
require him to take any part in the proceedings of the

declaration of the Court

:
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Synods, or to consider himself bound by any of their
decisions

;

2nd, that

it

was contrary to law, and the

just

rights

-^11^%
!.
'

1

loi

12of appellant, that respondent should under his
Letters Patent claim to cite appellant before him, and
Jime24'.
thereby to exercise ecclesiastical jurisdiction in the Colony tong b*. Bishop
3rd, that if such right were lawfully granted by the
Letters Patent of September 25th, 1847, such right ceased
."

;

on respondent's resignation of his office, and that respondent could exercise no such jurisdiction under the Letters
Patent of December 8, 1853, or any other Letters Patent
issued after November 10, 1853, on which days the first
writs were issued for the election of a

Parhament for the
any Court were authorised, the appellant should not have been tried before it before its rules
and forms of proceeding had been promulgated 5th, that
if it was lawful for respondent to hold such Court, he could
not himself sit as judge of an alleged offence of disobedience
to himself
6th, that the respondent should not have
named as assessors five persons, every one of whom had
been personally a member of the Synod or Synods to which
Colony

;

4th, that

if

;

;

'

7th, that the declarations under Ord. 6,
were improperly received as evidence
8th, that
it was contrary to the laws and customs of the Church of
England, that after the approval of appellant by respondent
as incumbent of St. Peter's, respondent should have given
9th, that nothing in
such a licence as before mentioned
the licence could render appellant subject to removal from

appellant objected

;

of 1845,

;

;

incumbency
10th, that the causes alleged for the
11th, that the sentences
sentences were not sufficient in law
were void and of no effect and lastly, that appellant was
entitled of right and without any licence, other than his
Letters of Orders, and the presentation of Mr. Hoets, and
the approval pubUcly announced of respondent in June,
his

;

;

;

1854, to exercise all the lawful functions of incumbent of
and appellant further prayed for such reUef as
;

St. Peter's

to the Court should seem fitting, with costs.
Respondent pleaded firstly a general denial of appellant's
claim ; and a special plea wherein he sumitted to the

Court as a matter of law, first that as between Presbyter
and bishop, the judgments of the bishop, until reviewed or
reversed by the Archbishop of Canterbury, were as being
judgments, which, by the usages of the Church of England,
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belong to the ecclesiastical jurisdiction of the bishop, final
and conclusive, and ought not to be reviewed, examined, or
and, secondly, that if the
12:
judged by the Supreme Court
June 24.
Court could examine into them, such Court was bound to
LongMTiishop adjudge those decisions legal, valid, and effectual by laws
of Cape Town.
And as a claim in
^^^ ^sages of the Church of England.
to adjudge
Court
the
reconvention the respondent prayed
required
notice
the
give
1st, that appellant was bound to
of such
giving
the
that
and
be
given,
by respondent to
notice was not contrary to law, nor the holding of the
1863.
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;
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illegal, and that the refusal to give such notice was
2nd, that it might be adjudged
a breach of disciphne
that the Letters Patent of September 25, 1847, and of
December 8, 1853, were vahd in law, and that they conferred the rights and powers claimed thereunder, and that
ecclesiastical jurisdiction might thereby be lawfully exer3rd, that it might be adjudged
cised by the respondent
that the Letters Patent of September 25, 1847, were not
by the subsequent or further Letters Patent of December 8,
1853, or by the resignation of the respondent as bishop
under such first Letters Patent, in any way repealed, altered
and that none of
invalidated, or rendered null and void
the rights and powers conferred by the subsequent Letters
Patent of December 8, 1853, ceased to exist, by reason that
the Letters were granted after the first writs had been
4th, that
issued for the election of a Colonial ParUament
nothing in the Letters Patent prevented the respondent
from citing appellant, on receiving such proofs as he
deemed full and satisfactory, and pronouncing the sentences
complained of, and that the causes of such sentences were
sufficient in law
5th, that, apart from the Letters Patent,
appeUant was subject to the laws and canons of the Church
of England, and to the doctrine, discipline, rules, and
orders of that Church
and that respondent, as Bishop of
that Church, possessed the powers acknowledged to belong
to a bishop of that Church
6th, that the sentences of
suspension and of deprivation were vahd and binding that
appellant had been removed for a lawful cause, and that
the vacancy caused by such removal could be filled up
according to the provisions of the contract
and, lastly,
that appellant might be restrained by interdict so long as
the sentence of deprivation continued from officiating at

Synod

;

;

;

;

;

;

;

;

;
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St. Peter's or in any way interfering with the minister of
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lothat church.
"
The cause was hoard in the Supreme Court, and judgJ|'
Jtme 24.
ment was given on February 15, 1862.
The judges were unanimous only as to the rejection of long »». Bishop
the respondent's second claim in reconvention.
While
they held that the Letters Patent, so far as they purported
to confer a coercive jurisdiction, or to empower respondent
to constitute a Court for the trial of ecclesiastical offences,
were void, being beyond the authority of the Crown,
Hodges, C.J., and Watebmeyee, J., held, that respondent,
by virtue of his episcopal authority, submitted and assented
to by appellant, had power to suspend and deprive, and
that the power had been lawfully exercised according to the
laws of the Church.
Bell, J., held, that the sentences
were not binding as being without jm-isdiction and ultra
vires ; that appellant had not bound himself by contract or
otherwise to submit to the jurisdiction claimed by respondent or to the sentences passed.
fl.

,

..

The appeal was heard on February 9, 1863, and following
coram Lord Kingsdown, Dr. Lttshington, Sir E.
Ryak, and Sir J. T. Coleridge.
days

;

Sir H. Cairns, Q.C., Dr. Twiss, Q.C., and Mr. F.

M.

Field,

appeared for appellant.

The Solicitor-General {Sir R. Palmer), The Queen's Advocate {Sir R. Phillimore), and Mr. Bullar, for respondent.
Cur. adv.

vult.

Posted (June 24, 1863).

Lord Kingsdown,

delivering the

—

judgment

of the

Court,

we have
The first
after reviewing the facts, said
possess
by
Bishop
the
to consider is, what authority did
sentences
when
these
the
time
virtue of his Letters Patent at
:

question

The judges below were unanimous in
first, that all jurisdiction given by the
their opinion
Letters Patent of 1847, cased by the surrender of the

were pronounced

?

:

bishopric in 1853 ; secondly, that the Letters of 1853, being
issued after a Constitutional Government had been estab-

;

1%
1863.

lished at the

„

any

'

',',

lo!
12!

13

June

24.

Long 1)8. Bishop
ape

own.

Cape

of

Good Hope, were

ineffectual to create

jurisdiction, ecclesiastical or civil, within the Colony.

In these conclusions we agree.
Dr. Gray had been duly consecrated a Bishop of the
Anghcan Church in 1847, and such he remained after the
jj^^ j^g ]^^(j Surrendered all territojggjgjjg^^JQj^ q£ j^jg g^g
rial jurisdiction and power of proceeding judicially in
invitos, so far as such authority depended on the Letters
Patent of 1847.
But a majority of judges below held that the defect of
coercive jurisdiction under the Letters Patent had been
supplied by the voluntary submission of Mr. Long, and that
he was therefore bound by the decision of the Bishop. This
point we have next to consider.
The Church of England, in places where there is no
Church established by law, is in the same situation with
any other religious body
and the members may adopt
.

;

rules for enforcing discipline within their

body which wUl

be binding on those who expressly or by implication,
assent to them.
It may be further laid down that, where any religious or
other lawful association has not only agreed on the terms
of its union, but has also constituted a tribunal to determine whether the rules of the Association have been violated
by any of its members or not, and what shall be the consequence of such violation
the decision of such tribunal
wOl be binding when it has acted within the scope of its
authority, has observed such forms as the rules require, if
any forms be prescribed, and, if not, has proceeded in a
manner consonant with the principles of justice.
In such cases the tribunals so constituted are not in any
sense Courts
they derive no authority from the Crown
they have no power of their own to enforce their sentences
they must apply for that purpose to the Courts established
by law, and such Courts wiU give effect to their decision,
as they give effect to the decisions of arbitrators, whose
jurisdiction rests entirely upon the agreement of the
;

:

;

parties.

These are the principles upon which the Courts in this
country have always acted in the disputes which have arisen
between members of the same religious body not the Church
of England.
They were laid down and acted upon by
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Vice-Chancellor Shadwbll and Lord Lyndhxjest, in the
case of Warren*

ises.

^T lo!

To

" 12!
these principles founded on good sense and justice,
and supported by the highest authority, we desire strictly
June a'.
to adhere.
Long»s BUhop

To what

extent then did Mr. Long, by the acts to which
we have referred, subject himself to the authority of the
Bishop in temporal matters ? With the Bishop's authority
in spiritual matters, or Mr. Long's obligations in foro
conscientice, we have not to deal.
We think that the acts of Mr. Long must be construed
with reference to the position in which he stood as a clergyman of the Church of England towards a lawfully appointed
bishop of that Church, and to the authority known to
belong to that office in England
and we are of opinion
that by taking the oath of canonical obedience to his Lord;

and accepting from him a licence to officiate, and have
the cure of souls within the parish of Mowbray, subject to
revocation for just cause, and by accepting the appointment
to the living under a deed which expressly contemplated as
ship,

one means of avoidance the removal of the incumbent for
any lawful cause, Mr. Long did voluntarily submit himself
to the authority of the Bishop to such an extent as to
enable the Bishop to deprive him of his benefice for any
lawful cause, that is, for such cause as (having regard to
any difEerences which may arise from the circumstances of
the Colony) would authorise the deprivation of a clergyman
by his bishop in England. We adopt the language of
Wateemeyek, J., that " for the purpose of the contract
between plaintiff and defendant, we are to take them as
having contracted that the laws of the Church of England
shall, though only as far as applicable here, govern both."
Is, then, Mr. Long shewn to have been guilty of any offence
which, by the laws of the Church of England, would have
warranted his suspension and subsequent deprivation ?
This depends mainly whether Mr. Long was justified in
refusing to take the steps which the Bishop required him
to take in the matter of the election of a delegate.
In what manner and by what acts did he contract this
obligation ?
The Letters Patent may be laid out of the
.

*

Vol. IV.

Warren

vs.

Burton.

(Orindwood.)
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lo!

case; for at the most, they conferred on the Bishop no
power of convening a meeting of clergy and laity, elected

manner prescribed by him for the purpose of making
laws binding upon Churchmen.
LongiTiishop
It was argued that Diocesan Synods may lawfully be held
ot Cape Town.
.^ jjj^gjj^^jj without the Ucencc of the Crown, and that the
statute with respect to Provincial Synods does not extend to
"

June

12.

in a

24.

the Colonies.

not necessary to enter in to the learning on this
subject.
It is admitted that Diocesan Synods, whether
lawful or not, unless with the licence of the Crown, have
and
not been in use in England for above two centuries
Mr. Long, in recognising the authority of the Bishop,
cannot be held to have acknowledged a right on his part
It

is

;

and to require his clergy to attend it. But
a mistake to treat the assembly convened by the
It was a meeting of certain
Bishop as a Synod at aU.
persons, both clergy and laity, either selected by the Bishop
to convene one,
it

is

by such persons and in such manner as he
had prescribed, and it was a meeting convened not for the
purpose of taking counsel and advising together what
or to be elected

might be best for the general good of the society, but for
the purpose of agreeing upon certain rules, and estabhshing,
in fact, certain laws, by which aU members of the Church of
England in the Colony, whether they assented to them or
not, should be bound.
Accordingly, the Synod, which actually did meet, passed
various Acts and Constitutions purporting, without the
consent either of the Crown or the Legislature, to bind
persons not in any manner subject to its control, and to
establish Courts of Justice for some temporal as well as
spiritual matters, and in fact the Synod assumed powers
which only the Legislature could possess. There can be no
doubt that such acts were illegal.
Now, Mr. Long was required to give effect, as far as he
could, to the constitution of this body, and to take steps
ordered by that body for convening one of a similar nature.
He was furnished with a copy of the Acts of the last Synod,
and he was requested to attend carefully to the enclosed
printed regulations with regard to the election- of delegates.
He clearly, therefore, was required to do more than give
notice of a meeting, and he could not give the notice at aU

;
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without himself fixing the time and place at which the
ises.
Feb 9.
meeting was to be held. He was required to do various acts
lo12'
of a formal character for the purpose of calling into existence a body which he had always refused to recognise, and
June 24.
which he was not bound by any law or duty to acknow- long ds. Bishop
..

',',

of cape

ledge.

The oath of canonical obedience does not mean that the
clergyman will obey all the commands of the Bishop, against
which there is no law, but that he will obey all such commands as the Bishop, by law, is authorised to impose and
even if the meaning of the Rubric, referred to by the Bishop,
in his case, were such as he contends for which we think
that it is not it would not apply to the present case, in
which more was required from Mr. Long than merely to
;

—

—

publish a notice.

We are, therefore,

of opinion that the order of suspension

by the Bishop was one which was not justified by the
conduct of Mr. Long, and that the subsequent sentence of
deprivation founded upon his disobedience to the order of
suspension, must fall with it.
It was argued that, supposing these sentences to be
erroneous, Mr. Long had no remedy against them except by
issued

appeal to the Archbishop of Canterbury, under the proviWhat authority his Grace
might possess under the Letters Patent, or otherwise, to
entertain such an appeal, it is unnecessary to discuss. No
such appeal was presented.
This suit respects a temporal
right, in which appellant alleges that he has been injured.
It calls for a decision as to the right of property, and
involves the question whether Mr. Long has ceased by law
to be what in England is termed cestui que trust of funds of
which the Bishop is trustee. Whatever else Mr. Long may
by his conduct have done, we cannot hold that he has precluded himself from exercising the power which, under
similar circumstances, he would have possessed in England,
of resorting to a Civil Court for the restitution of civil
rights, and of thereby giving to such Court jurisdiction to
determine questions of an ecclesiastical nature essential to
their decision.
We think that even if Mr. Long might
have appealed to the Archbishop, he was not bound to do
so
that he was at hberty to resort to the Supreme Court
and that the judges of that Court were justified in examinsions of the Letters Patent.

;

N

2

Town.
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June

24.

Longos. Bishop
of Cape Town.

ing and, indeed, under the obligation of examining, the
whole matter submitted to them. We, of course, are in the
same situation. And after the most anxious consideration,

we have come

to the conclusion that the sentence

com-

plained of cannot be supported, and therefore we must
^^^^^^ ^^^^^ jj^j. jj^jegty to rcvcrse it, and to declare
that Mr. Long has not been lawftiUy removed from .the
church of Mowbray, but remains minister of such church,

and

entitled to the

emoluments belonging to

it.

Being of this opinion, we are relieved from the necessity
of considering, as a ground of our decision, whether the
course adopted by respondent against Mr. Long was in all
respects proper, and whether the proceedings themselves,
if the Bishop be regarded as acting and entitled to act with
the authority of a Visitor sitting in foro domestico, were

conducted with that attention to the rules of substantial
justice and that strict impartiahty which are necessary to
be observed by all tribunals, however little fettered by
forms. Much argument was addressed to us on this part of
the case, and it would not be proper to pass it altogether
without notice.
And first with respect to the suspension,
and the constitution of the tribunal for the trial of Mr. Long
on the first charge against him. It cannot be held that all
the provisions, applicable in such a case, under the Church
Discipline Act in England were necessary to be observed
in the Colony.
But care should have been taken to secure,
as far as possible, the impartiahty and knowledge of a
judicial tribunal.
The Bishop was substantially the prosecutor, and one whose feelings were deeply interested in
the question.
It was, perhaps, necessary that he should

—

whom the cause was heard, and
by whom the sentence was pronounced
but he should
have procured the advice and assistance, as assessors, of
men of legal knowledge and habits, unconnected with the
dispute, and have left it to them to frame the decision
which he would afterwards pronounce. But instead of this
preside as the Judge before

;

course, he selected three clergymen sharing his

own

opinions

on the subject of the controversy, and aU members of that
Synod which Mr.. Long was accused of treating as illegal.
Mr. Long was cited for refusing to give the required notice,
but the sentence was not grounded entirely on this charge.
The protest which he handed in was treated as a grave
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" to put in such a document
The Bishop says
virtually to reject episcopacy and the Church, and to
stop on the very confines of schism, if not to have overoffence.

isas.

:

is

stepped the line."
with the Bishop

Mr. Long's conduct at a private meeting
is discussed, as to which there is great
doubt what really took place, and no regular evidence
appears to have been produced, or was in fact admissible, for
it was not to the point in question
and from the words of
the Bishop's judgment it may be inferred that the sentence
against Mr. Long was not founded entirely on the only
charge which he had been summoned to meet.
;

The proceedings which led to the subsequent deprivation
are open to no less objection than those which resulted in
the suspension.
The Bishop had declared before the first Synod that
there were no rules or proceedings for trying ecclesiastical
offences.
The Synod had estabhshed a Consistorial Court,
and certain regulations by which the trials of clergymen
and of laymen before such Court should be guided.
These regulations provided, inter alia, that no sentence
of deprivation should be pronounced except by the Bishop,
with the assistance of the Chancellor of the Diocese, or, if
there be no such officer, some legal adviser. The Bishop

Long was bound by the rules established
by the Synod, and must therefore have considered himself
bound by them
and yet, without any regard to these
insisted that Mr.

;

he pronounces sentence of deprivation.
On this occasion, also, the sentence seems to have been
on what are termed repeated acts of disobedience and
contempt by Mr. Long, instead of on the single charge he
rules,

was

cited to meet.

We

cannot say, therefore, that the proceedings in this

case have been conducted in a proper manner, though our

judgment rests on the other grounds stated.
As to the question of costs we do not doubt that the
Bishop has acted in the conscientious discharge of what he
considered to be his pubUc duty, and he has succeeded, in
bringing this contention in the Court below to a favourable
On the other hand, Mr. Long has been subjected to
issue.
trouble and expense by a course of proceeding on the part
of the Bishop which we have been obhged to pronounce not
warranted in law.

—

»
I
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Feeling the hardship of the case upon respondent, we
and of the
still feel bound to award the costs of the suit

appeal to appellant.
fAppeUanf 9 Attorneys.
I

(Plaintiff's) J.

& H. REID & NBPHEW-I

Eespondent's Attorney (Defendant's), D. Xennant.

The Queen

vs.

Hbywood.

—Bule Court
Prisoner. —New

Disagreement of Jury.

J

of

52.

Discharge of

Trial.

Where a jury disagreed in their verdict, and were discharged
by the presiding Judge on Circuit, the prisoner being
allowed to be discharged on finding bail. The CotrET
held that the 'prisoner was entitled to an unconditional
discharge.

Can such
1863^
Aug. 4.

The Queen

vn

Heywood."

'prisoner be tried

again

?

[not decided}.

Henry Heywood was indicted before Cloetb, J., at the
Grahamstown Circuit Court, for steaHng three axles, the
property of Messrs. Webb, and which were found in
the possession of one Nelson.
The prisoner pleaded not guilty, and was defended by
Brand, J. H.
After consideration, the jury were unable to agree, six
holding the prisoner to be guilty of theft, and three of
receiving stolen goods.
The Judge ordered the prisoner to be discharged on
finding bail for £150.

The

case

was now mentioned in the Supreme Court.

Denyssen, Acting A.O., for the Crown, submitted that it
should be considered as if no verdict had been returned,
and in consequence prisoner might be indicted de novo.
[Clobte, J., pointed out that, according to Rule of Court
52, if a jury could not agree on a verdict, the Court could
order their discharge and a new jury to be empanelled and
the prisoner to be tried again, but that power had not been
exercised by him, as he had overlooked it.]
[Watebmeyer, J., doubted whether the Attorney-General
had power to proceed now.]

'
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—

Hodges, C.J.
Perhaps the Attorney-General will look
at the depositions, and if he thinks it his duty to proceed
again he can do so
but there is a good deal of difficulty
in the case on account of the Rule of Court.
Meanwhile,
:

;

—

ises.

HeywooY'"

the prisoner must be discharged, and his bail discharged

from

their liability.

Davis' Trustee

Damage

to

Cargo.

—BUI

vs.

DuNCAisr.

of Lading.

—Negligence. —Onus

of

Proof.

A

cargo of dates in dags was shipped at Cape Town in a ship
of which defendant was master ; the cargo was consigned
to

D., at

Algoa Bay, and

by
was received in good
order.
At Algoa Bay the cargo was transhipped into
lighters at the vessel's side, and afterwards landed from
the lighters on the beach.
The evidence was conflicting as
to the cargo being in a damaged or sound condition when
taken out of the ship's hold, and it was alleged, but
denied, that the bags were negligently thrown into the
lighters by the ship's crew, and that the damage was
caused in consequence.
The day after discharge, the
cargo being examined on the beach was found to be damthe bill of lading signed

defendant acknowledged that

it

aged and unmerchantable. After the cargo left the vessel's
side the risk of the ship terminated, according to the
custom of the port. D. having become insolvent, his trustee
sued the defendant for the value of the cargo. The Court
gave judgment for defendant on the ground the plaintiff

had

failed to

show

that

the

in landing the cargo from the

damage was not incurred
lighters.

This was an action brought by the trustee in the insolvent

isea.

estate of one Davis, to recover the value of about 200 bags

^—

on board the brig Lucy for the insolvent,
which ship the defendant was the master. The action
was begun in the Circuit Court for Port Elizabeth, and
subsequently removed to the Supreme Court. The summons
alleged that the dates had been shipped in good order by
the agent of Davis, one Rodolff, and consigned to the
defendant or his order under the bill of lading. The goods
of dates shipped

of

^ZDunrar;!'^
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Au^^ii
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Duncan,

^®^® shipped at Cape Town, and the defendant signed the
^^ °^ lading acknowledging he had received the dates
in good Condition.
The dates were delivered at Port
EUzabeth in a damaged condition and wholly unmerchantable.
Wherefore the plaintiff claimed the value of 200
bags of dates, viz., £287. The plea was a general denial.

The evidence for the plaintiff showed that the brig Lucy
was unloaded in Algoa Bay on May 19, 1862. The captain
"

deposed that the dates were in " matting
bags, and that about three out of every ten were in very
bad order. This was noticed in the ship's hold, and pointed
out.
A survey on them was suggested, but the mate said
they had been received on board in that condition. In
discharging, the bags were pitched into the Hghter, about
twelve feet deep. The mate was remonstrated with, and
was told the vessel would be responsible for the damage,
but continued to throw them over into the Hghter. The
dates flew about in all directions, some appearing very
good, others bad. The lighter was anchored for the night,
and the dates covered with a good new tarpaulin. In
landing next day many of the bags broke in two.
The
general practice was not to receive damaged goods unless
acknowledged by the mate. Many of the bags were utterly
of the lighter

and some open. This evidence was corroborated by
two boatmen, who further deposed that it was not usual to
heave bags of dates into the hghter, but to lower them in
a sling. A survey was held on the dates, and the greater
part were found unmerchantable.
The dates would be
worth about £1 a bag. One hundred and seventy bags
were sold, and reahzed £102.
For the defence, evidence was given in which it was
alleged that the dates were of a very inferior quality, and
that, apart from any damage, they would have been unmerchantable in Port Elizabeth.
Date bags are usually of
indifferent material, and break easily.
The captain of the
brig stated that the dates were received on board in Cape
Town in good order, and that they were dehvered in the like
good order at Algoa Bay alongside the ship. He had seen
them in the ship's hold immediately before dehvery, but
did not see the actual unloading. This was done by the
mate.
The custom in Algoa Bay is that cargo is taken
from alongside at the risk of consignees
after delivery
rotten,

;

—
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into the boat the ship's responsibihty ceases.
The bills of
lading were accordingly signed by the captain.
The
captain did not see the dates again until the next day,
when they were Ijdng on the beach. Many bags were then
broken, and the dates were being put into corn sacks. No
receipt for the delivery of the dates was given.
At the

from the hold
might have been broken. No complaint was made at the
time of the delivery about the condition of the dates. The
mate gave evidence as to their discharge, and stated that
only one bag had been objected to by the captain of the
lighter.
This bag the mate offered to take back and mend,
but the lighterman said, it being late, he would take it
ashore as it was. If there is any objection taken to the
cargo it is usually noted in the cargo book, but there is
none in the cargo book produced. Two days subsequent
to the discharge, the dates were seen at Davis' store,
but were in a much worse condition then than when discharged. The bags were all delivered in as good condition
as when received.
The bags, being round, could not be
slung, but were delivered by hand in the ordinary and
proper manner. They were handed down carefully until
the bottom of the lighter was fuU, and then they were
tipped from the ship's rail, the roll of the vessel being
They were thus merely shd in, not
watched carefully.
tossed.
The fall would be about SJ feet, not more. No
outside, four or five bags of those taken

made by the boatman to the mode of delivery.
The cargo was discharged in a seamanlibe and proper

objection was

manner.

One

seamen engaged

of the

in discharging also stated

that, with the exception of four or five bags, the dates were

good condition as when received.
The case was removed to the Supreme Court.
The following evidence was given in the Supreme Court

in as

for the defence

:

I am a merchant residing in Cape
Town, and owner of the brig lyucy. She is 186 tons, about
88 feet long, and her depth is 10 ft. 4 in. When empty
she draws 7 ft., and when loaded from 10 to 11 ft. When
loaded the height of the deck above the water would be
about 3 ft. to 3ft. 6 in. The gunwale is about 3 ft. high,
The gunwale of a cargo boat would be about level with the

Charles Collier

:

jj^^\i
jjavi^Trustee
»«

Duncan,
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Duncan.

deck of the

vessel.

4 or 5
„„ n

A

80

ft.

The depth

bag

of dates

is

of a cargo boat is about
round, and weighs about

IDS.

Cross-examined

::

The

swell

would make a difference in
and the bottom of

the height between the rail of the ship

the boat.

[By the Cotjet :] I saw the dates on board the Imcy
before she went away. The bags appeared sound.
There is no evidence to shew the
[Watbemeybb, J.
way in which the dates were landed from the boats.]
:

[Brand : It is for the defendant, who acknowledges
having received the dates in good order, to show that the
damage was caused by the landing from the boats, if that
is

his defence.]

Captain Harrington

:

I

am

wharf-master at Table Bay,

and was formerly commander of the steamer Phoenix ; for
two years beach-master at Algoa Bay. I do not remember
ever seeing any drums of dates in this Colony, nor do I
remember landing any round bags of any kind here. You
cannot sling round bags, and the usual way is to pitch
them off a stage if the distance is not too great. Twothirds of the cargo of the Phcenix was generally landed in
way. When a boat left the ship's side with cargo I
considered it at the risk of the boating company. If a bag
of dates went over the side the ship would be responsible,
The duty of the boat clerks
as the boat did not receive it.
is to point out should anything be put into the boat in an
The quickest way to discharge articles like
unfit state.
these bags of dates would be by pitching them from the
side of a small vessel like the Lucy.
I know that boats are
frequently left at their moorings, undischarged, all night.
When the boats are beached, the goods are lifted on the
shoulders of coolies, who throw them down promiscuously.
They very often damage bags in this way, and steal handfuls of the contents.
this

Brand (with him Cole and Watermeyer) for plaintiff.
Denyssen, Acting A.G. (with him Barry) for defendant.
Brand, having addressed the Court

[Watekmeyer,
receipt of the dates

Brand.

The boat note acknowledging the
makes no mention of damage.]

J.

The boat

clerk noticed the

damage, but did not

187

think it of sufficient importance to be mentioned in the
^J|*i4
boat note.
_ .t;=:
Davis Trustee
Denyssen : The book was that of the ship, and the »«• Duncan.
counterpart said nothing about the reported damage to
the bags. The boat clerk's orders were not to receive any
damaged goods without a certificate from the mate.
.

Brand

replied.

Hodges, C.J., delivering judgment, said The question
whether defendant delivered the goods in the same order
as he received them.
I think the defendant is entitled to
a judgment, for although there is some discrepancy as to
the way in which the goods were put into the boat, the
question is whether there was such a want of caution as
:

is

destroyed the greater part of the articles. The plaintiff
has failed to prove this, and to show what was done with
the cargo of the boat during the night, or in landing it.

Bell, Cloete, and Watbrmbyee,

Judgment

JJ., concurred.

for defendant with costs.

rPlaintiff's Attorneys, J.

<S;

H. EEID

& NEPHEW."]
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LDefendaut's Attorneys, Faibbridge

Wimble
Patent Slip.

vs.

De

—Damage

Pass, Spbnce

to Vessel.

& Granger.

—Negligence. —Remoteness

of

Damage.
a ship bound for the East Indies, was
put into Simon's Bay owing to injuries

Plaintiff, the master of

compelled

to

sustained by the vessel at sea.

He

contracted with defen-

dants, the owners of a patent slip, that they should haul his
vessel thereon in order that she might be repaired.
Owing

manner in which she was handled, the
on being brought on to the slip, under the directions
of one of the defendants, fell partially off the slip and
was damaged. Held, that defendants were liable to
plaintiff for the damage sustained by the ship in so falling
and for the cost of getting her clear of the slip, but not,
to the unskilful

vessel,

188

under the circumstances, for her consequent detention in
Simon's Bay.

Action by plaintiff, the master of the bark ^ro6eto,against
defendants, the lessees of the Simon's Town Patent Slip, for
„ 10.
„ 16
damages to the vessel by reason of defendants' negligence.
Aug. 13,
The declaration stated that at the time of the committing
Wimble vs. De
* °^ *^® grievances complained of, plaintiff, being in command
'^^ G'raE™r
of the vessel Arabella during the course of her voyage from
London to the East Indies, was obliged, in consequence of
junf's

,,9!

certain injuries sustained at sea, to have certain repairs
effected in Simon's Bay, where she arrived on February 8th,
1863.

That on her

arrival, defendants, in consideration of

£200 being paid to them, engaged and undertook to haul
the vessel on to the patent slip, and to keep her there for
one week in order that the repairs might be effected.
That in obedience to certain directions received from
defendants, plaintiff discharged a portion of the vessel's
cargo, and fully prepared and trimmed her for being taken
up on the slip according to the directions of defendants.
That on February 27th, 1863, Spence, one of defendants, then
or lately a captain in the mercantile marine, came on board
the vessel, and desired to take command of her in order
that she inight be hauled and taken upon the slip, whereupon the plaintiff surrendered his command of the vessel,
and ordered his officers and men to obey the commands of
the said Spence.
That in executing the orders of said
Spence the said officers and men were assisted by others in
the serAdce of defendants, who had come on board and were
alongside for that purpose
but that Spence, not regarding
his duty, and, whilst the vessel was so hauled and taken on
the shp, took so little and such bad care in the direction
and management of the vessel, that the same, by the carelessness, mismanagement, and misdirection of Spence, fell
over the arms of the cradle of the shp with great violence,
whereby she was greatly strained and damaged. Wherefore
plaintiff claimed £3000 damages, in respect of the expenses
incurred in hauhng the vessel into deep water again, and
in respect of expenses necessary for stripping, caulking,
and re-coppering her, and also for the expenses incurred in
detaining her whilst such repairs were effected.
Defendants pleaded the general issue, and specially
;

:

—

;
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that the vessel being laden with a cargo of railway iron,
destined for one of the Indian ports, arrived in Simon's

Bay

an unseaworthy condition, by reason of having
struck upon a rock during her voyage
and that it was
agreed between defendants and plaintiff, for a remuneration
of £200, that the vessel should be taken up on the shp for
in

;

the purpose of ascertaining the nature of the injiiries she
received at sea, and to repair them if practicable.
That

Spence thereupon proceeded on board the vessel, and
endeavoured to place her in safety on the sUp, and then
acted with the entire approbation and assistance of plaintiff,
who was then with Spence and others on board the vessel.
That Spence exercised due prudence, skill, and carefulness
in his endeavour, aided, as aforesaid, by plaintiff
but that
the vessel was laden with a considerable portion of her
cargo of railway iron, which plaintiff had not properly
stowed so as to secure an equal distribution of the weight
thereof, and that the weight of the vessel thus laden caused
certain injuries to the sUp, whereby the sMp became unable
to bear the vessel, and that, in consequence of such injuries,
the vessel feU from one of the sides of the shp.
That
defendants endeavoured to remove the vessel from the
slip after the accident, from which she was finally successfully removed, and that they afterwards tendered plaintiff
the use of another slip which they possessed in Table Bay
and defendants prayed that the claim might be dismissed.
;

The rephcation joined issue.
The facts proved in evidence

are sufficiently set forth

in the judgments.

Denyssen, Acting A.Q., ror plaintiff.
Watermeyer for defendants.
Cur. adv. wit.
Posted, (Aug. 13),

Hodges,

—

after stating ^the pleadings, said
It
appeared that the Arabella, a vessel of 456 tons register,
laden with a cargo of iron, consigned to a port in the East
Indies, during her voyage struck on a sunken^rock, whilst
under sail, whereby she sustained considerable injuries.
C. J.,

:

She reached Simon's Bay in an unseaworthy condition, and

ises.
„

9.

"
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^^^

'
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having been ascertained that several of her timbers were
broken, plaintiff applied to the defendants, through their
16.
agent, Mr. Anderson, for the purpose of having the ship
^^±2.^placed on the patent shp in Simon's Bay, of which defenPaa™speniel dants Were lessees.
Defendants, through Captain Spence,
Granger.
^^^ managing director of the shp, agreed to place the
1863.

"tT^

it

9.

."

on the shp, and to allow her to remain there for one
week, on payment of £200 with a further payment,
according to the usual charges, for any time she might
remain on the shp longer than a week. Mr. Anderson
informed Captain Spence that the vessel had a considerable
quantity of iron on board, whereupon Captain Spence
directed that a portion of her cargo should be discharged,
but he said that about 150 tons of the iron might remain.
Spence also directed that the vessel should be trimmed so
that her bows might be raised to meet the slope of the
shp's ways, and he intimated his intention to attend at
Simon's Bay to superintend the operation of placing the
vessel upon the shp.
It also appeared that defendants'
manager at Simon's Bay gave directions to the workmen at
the shp to prepare the cradle for the reception of the vessel.
For the purpose of thus preparing, or " rigging," the
cradle, as it was called, it is necessary to ascertain the
shape of the hull of the vessel about to be placed on
the cradle, and to adapt the blocks and arms on each side
of the cradle, so as to support her when placed there.
This
course was followed in the present instance. The manager
ascertained the length and build of the Arabella, and it
being intended that the stem, or bow, of the vessel should
be brought to the very top of the cradle, the blocks and
arms were so placed on its sides that the former when tight
would bite the bilge of the vessel and thus effectually keep
her on the cradle. The necessary preparations for putting
the vessel on the shp having been made, Spence proceeded
to Simon's Bay on the morning of February 27, and on his
arrival went on board the plaintiff's vessel, saying he had
come to take charge of the ship to put her on the shp
whereupon the plaintiff directed his mate to obey Spence's
orders.
The plaintiff had, at that time, a crew of fifteen
men on board, and Spence was attended by a boat's crew,
and by a number of other persons who were on the shp
ready to assist in getting the vessel up
and on this part
of the case no doubt can be entertained that the defendants
vessel

—

;

;
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were prepared -with all necessary appliances to enable them to
place the vessel on the sUp. Spence arrived about ten o'clock
in the morning, and the tide was then faUing.
The vessel
had been previously trimmed in accordance with Spence's
directions, and four hawsers having been run out from the
vessel, fore and aft, she was brought towards the shore;
and the cradle having been moved down on the ways of the
shp, the bow of the vessel was brought towards the centre
of the cradle.
Two ineffectual attempts were made to
place the vessel on the cradle, but all the witnesses said
that -she could not then be made to he on its centre.
These efforts to place the vessel on the cradle occupied a
considerable time, and Spence was heard to say, "The tide
has now dropped eighteen inches, and, if we don't bear a
hand, we shall have to ease the ship and get her up the
next tide."
A further attempt was thereupon made to
place the ship upon the centre of the cradle, and, under
Spence's directions, the blocks and arms were drawn tight,
and signals made to the shore to set the engines in motion
for the purpose of drawing the cradle, with the ship attached
it, up the ways of the shp.
Several witnesses state that
they observed, whilst the cradle was thus being drawn up
the ways, that the vessel had a hst to the port side, and
that she did not appear to be placed straight on the centre
of the cradle.
The witnesses varied in their statements as
to the extent of these deviations, but that they existed to
some extent was admitted by the defendants' witnesses.
It was also stated that the blocks and arms did not appear
to have nipped the bilge of the vessel in a proper manner.
And it was also clearly shown and I attach great importance to the fact that the bow, or stem, of the vessel was
from twenty to twenty-five feet from the top of the cradle.
The vessel having been moved a short distance up the ways
of the shp, it was discovered that the top of the cradle was
becoming displaced, whereupon, the engine having been
stopped, an attempt was made to haul the end of the cradle
into its place.
This having been done, Spence ordered the
engine to go on, and immediately the strain come on the
cradle, the "vessel canted over on the port side, destroying

to

—

—

the arms and framework of the cradle, and, faUing a considerable distance, her hull sustained very serious injimes.
The question for the decision of the Court is whether under

ises.
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circumstances the plaintiff

these

is

entitled

recover

to

apprehend that the rule of law
„ 10,
15
„
is, that in all cases where a person undertakes an employAug. 13
ment, trust, or duty, he imphedly undertakes to perform it
Wimble Bs. De
.,,
,.,.
j
i
i -ii
-c
r
Pass, spence & With mtegnty, dihgence, and skill
he tail in doing
andt ii
so, the party injured thereby may have his remedy by action.
It was admitted that the obHgation or duty of placing
and
the ship on the shp was undertaken by the defendants
they were, therefore, required to exercise due skill, prudence,
and carefulness in doing so. Witnesses were examined on

damages

.

,

I

in this action.

.

-i

^

•

;

;

the part of the plaintiff, who stated that the following rules
should be observed in undertaking the somewhat delicate
operation of landing a ship by means of the shp
1st. That the cradle should be prepared and rigged
with reference to the build of the vessel, so that the
blocks and arms when drawn tight, might effectually nip
:

the vessel so as to keep her on the cradle
2nd. That
the trim of the vessel should be such as to meet the
and
slope presented by the cradle as it lies on the beach
3rd. That before the vessel is secured on the
cradle,
it should be ascertained that her keel is placed
on its
very centre, so that the weight of the vessel may rest
there.
With respect to the first of these precautions, if it
had been shewn that Spence had brought the bow or stem
of the vessel to the very top of the cradle before he commenced to draw it on the shore, I should have thought him
free from all blame.
The workmen stated that the cradle
had been rigged with reference to the shape of the hull
and the length of the vessel
that the blocks and arms
were placed so as to nip the bUge of the vessel when they
were drawn tight. But aU this was done upon the supposition
that the Arabella would be brought up as all other vessels,
with one sohtary exception, had previously been with her
stem placed at the top of the cradle but unfortunately, it
was clearly proved that the stem of the Arabella was from
twenty to twenty-five feet from the head of the cradle when
she was placed upon it
and it seems a matter of course
that when, being thus placed, the blocks and arms were
;

;

:

—

—

;

;

drawn
vessel

tight, they would not afford that support to the
which they were intended to give. Spence admitted

in the course of his evidence, that the state of the tide

was

such during the whole of that morning, that he could not
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liave brought the stem of the vessel to the head of the
cradle.

With

j^^^s

respect to the second precaution, the plaintiff

appears to be whoUy free from blame. Spence had given
instructions with respect to the trim of the vessel, and he
iii-n
iiad lull opportuinty or seeing that they were properly
attended to, so that defendants fail altogether in supporting
the allegation contained in their plea upon this point. The
next inquiry is, whether the ship was placed upon the

-.•11

centre of the cradle when she was secured to it.
evidence proved beyond any reasonable doubt, that

it

..

"

The
was

;

whole weight. The evidence on this point was conclusive
to shew that the vessel was not on the centre of the cradle,
and also that she listed to the port side at the time Spence
ordered the engine to move, after she had been secured on
the cradle by hatiling the blocks and arms as tight as they
could be drawn. Whether this deviation was caused by
reason that the blocks and arms did not sufficiently fit to
and nip the bilge of the vessel, or whether it arose from the
hauling the blocks and arms tight when her keel had not
taken the centre of the cradle, is not perfectly clear but
in either case, it appears to me that a skilful and careful
person ought not to have attempted to take the vessel
up the ways of the slip. For these reasons, therefore, it
appears to me that the plaintiff has proved the case stated
in the declaration, and that he is entitled to recover
damages for the injuries complained of. On the question
as to the amount of the damages the evidence is very conThe value of the vessel before she met with her
flicting.
first injury was estimated at sums varjdng from £2000
but as the plaintiff stated that he had left
to £3500
instructions in England to sell his one-fourth share for
£500, I should be disposed to adopt the lower estimate, so
The
far as that ought to affect the question of damages.
evidence given to shew the nature and extent of the
injuries the ship sustained before she came into port, was
also very conflicting.
But it was agreed on all sides that it
;

Vol, IV,

O
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absolutely essential to her safety that she should be thus
placed. Unless the weight of the whole vessel was placed
xipon the centre of the cradle, a very sUght deviation on
either side would cause her to fall over
for the blocks and
arms were intended rather to keep the vessel in an upright
position than to afford support sufficient to sustain her

;

-
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would be necessary to wholly re-cauIk and re-copper her
after she had been removed from the debris of the broken
slip.
These repairs could not be effected, according to the
but against this
evidence, for a sum much below £1500
& must be placed the cost of the repairs necessary to meet the
damage caused by the accident sustained at sea, and that
;

involved a partial re-coppering as well as re-caulking, and
also some considerable repairs to the timbers in the bottom,
but as the nature and extent of the last menof the vessel
tioned injuries were never completely ascertained, it is not
possible to measure with exactness how much it would have
cost the plaintiff to make the ship seaworthy after the first
Under these circumstances, without entering
accident.
more minutely into the details, I am of opinion that the
damages should be assessed at £1000 with costs.
;

Bell,

The

J., (after

plaintiff

by

stating the form of the action, said)

arose from " the carelessness, misdirection,

ment

of Spence."

:

his declaration alleges that the accident

and mismanage-

Possibly the plaintiff was not under a

and might have
on the part of the defendants
The contract implied in the
to perform their contract.
defendants the possession of sufficient skill and experience
to enable them to perform it effectively in regard both to
the preparation of the vessel for being taken on to the slip,
and to the operation of getting her on to the slip
and,
moreover, the possession of a slip and of all necessary
machinery adequate to the purposes of the contract. The
necessity so to Umit his ground of action,
alleged generally a failure

;

however, limited his action so as to exclude
the question of adequacy of the shp, and to confine it to
the question of skiU and care only, and as the plaintiff has
chosen so to Umit himself, it is not i|g^cessary to consider
that question. Upon the hmited ground they have chosen
must rest his right to recover in this action. Before considering how far the plaintiff has, by evidence, established
plaintiff has,

his right to recover, it

wiU be as well to dispose

allegations in the plea of the defendants, set

up

of

some

in deroga-

tion of the plaintiff's right to recover, as this may be done
independently of the evidence. The first of these allegations is, that what was done in endeavouring to place the
vessel on the slip was done with " the entire approbation
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and

might have been
j^^-g
have interfered
gwith the operations of the defendants as to have reUeved
" js.
Aug. 13.
the defendants from their liabihty duly to perform their
^
Wimble
»«. Be
.-.
.
,
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1
1
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contract
but mere approbation by the plaintiff of what Pass, spence &
they did, and assistance given by him to them in the
doing of it, never could have such effect, even if both
approbation and assistance had been proved, as to which it
is not necessary to say more.
AH that the plaintiff was
bound by the contract to do was to pay the stipulated sum
of £200
in return for that payment the defendants were
bound not merely to give the use of their sUp, but to get
the vessel on to it, and in doing so to exhibit the skill and
care necessary for accompHshing the operation without
assistance "

the

of

no doubt,

possible,

plaintiff.

It

for the plaintiff so to

..

.

,

.

;

;

damage

to the plaintiff's vessel.
If what the defendants
did betrayed a want of skiU and care, the approbation of
the plaintiff, from whom a knowledge of the skih and care
requisite was not required by the contract, and who, on the
contrary, might be utterly ignorant on the subject, was
wholly immaterial
the allegation of approbation in the
plea is therefore irrelevant, and must be disregarded in
further disposing of the case. With regard to the allegation
of assistance rendered by the plaintiff, it is ungracious, to
say the least, unless it had been added that it was officious
but no such addition is made to
and injurious in itself
the allegation.
What assistance the plaintiff may have
given must have been asked or accepted by the defendants
in furtherance of what they themselves had ordered, or
must be presumed to have ordered to be done, and is to be
considered as having been rendered by the plaintiff, not in
his character of one of the contracting parties, but as the
;

;

servant for the time of the defendants.
assistance, therefore,

is

also irrelevant,

The allegation of
and must also, like

the allegation of approbation, be disregarded in
disposing of the case. Another allegation in the
that the vessel, at the time she was attempted
brought upon the slip, had in her hold, 150 tons of
iron, that this iron had not been properly stowed

further

plea

is

to

be

railway
by the
plaintiff, so as to secure an equal distribution of its weight,
and that "the weight of the vessel thus laden caused
certain injuries to the slip, whereby the slip became unable
to bear the said vessel, and in consequence of

the said
2

—
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injuries the vessel fell
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upon one of the

sides of the slip."

T^
There is a little ambiguity in the statement but what is
isi
intended to be said seems to be, not that the shp was
^It}^'
unable to bear the weight of the ship with 150 tons of iron
Pass, spence & in her, but that the iron was so improperly stowed that the
ranger.
^^.^ ^^^ unable to bear it.
It is thus assumed that it was
the duty of the plaintiff to adjust the stowage of the cargo
9.

;

'',

.

but that is an
with reference to the capacity of the slip
The plaintiff
assumption without any foundation in law.
was not bound, as a sea captain, to know the capability of
the defendant's slip, nor the stowage of cargo best suited
for it.
On the contrary the defendants were bound to have
been informed upon both of these subjects and to have
directed, if the cargo in their opinion was improperly
stowed, that its stowage should be altered before they
and, if it were
attempted to take the vessel on the slip
necessary to refer to the evidence, which it is not, the
evidence would show that this was the view which the
defendants themselves took by their having directed
the amount of iron to be left in the ship, and the mode of
its stowage, and by their officer having, at the outset of
the operations, looked down through the hatchway to see
that these directions had been obeyed. This allegation
must, therefore, also be disregarded in further disposing of
The question next to be disposed of is that
the case.
raised by the plaintiff's declaration, viz., whether the accident to the plaintiff's ship was caused by the " carelessness,
misdirection, and mismanagement" of Spence, acting on
behalf of the defendants. [The learned judge then reviewed
the evidence upon this head, and continued.] Even if the
accident had arisen from decay in the slip, this would have
Though the plaintiff
availed the defendants but little.
might not have been entitled to recover in this action from
the limited ground upon which it is founded, there can be
Uttle doubt that the defendants were answerable to him,
even if the accident did arise from decay of the shp, and
that they could have made good a claim to recover in
another action framed to meet such a case. Spence says
that he could not re-launch the vessel because the tide had
fallen too much.
If this were so, it was his duty to have
known the state of the tide, and to have discontinued the
operation after the first two failures, if it would not serve
;

;
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only changes the cause of the blame.
The contract between the parties imposed upon the defen10.
js.
dants the obligation to use such skill and care as was
necessary for the operation to be performed, and to use it
Wimble vs. De
1
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as they would have used it had the ship been their own Pass, spence&
Granger.
property
and since they failed to do so, they must make
good to the plaintiff the damage occasioned thereby. I
have not felt it necessary to state the law except in these
general terms, because no question was raised as to the
legal liability of the defendants in case the evidence should
sustain the allegations of the plaintiff that the damage was
occasioned by the carelessness and mismanagement of the
defendants, which, in my opinion, it has completely done.
The next question, and perhaps the most difficult one in
the case, is to ascertain what is the amount of the damage
The damages claimed
for which they ought to be liable.
1st, The expense of
by defendants consist of three items
repairing the ship from the damage occasioned on the
slip
2nd, the expense of getting the ship off the slip
and 3rd, a charge for detention of the ship from earning
freight, which was made under the erroneous name of
demurrage. With regard to the last it may be disposed of
by saying that it is too much in the nature of consequential
damage to make it sustainable. As to the first, the repair
of the ship, the expense of repairing the damage which had
been sustained at sea is in the evidence so mixed up with
the expense of repairing the damage occasioned on the
slip, and the evidence of the witnesses as to the amount of
the expense of each of these repairs, or of the two massed
together, is so conflicting as to make it impossible to say
that any particular sum can be said to have been conclusively proved as the amount of either repairs or of both
put together. As to the second claim, that for the expense
of getting the vessel off the slip, which is stated by one
witness as having amounted to £500, a variety of apparently
hasty, ill-considered, and expensive attempts to get the
vessel afloat seem to have been made by the plaintiff
himself, instead of leaving the operations to the defendants,
and the greater part, or a great part, of the expense seems
to have been incurred before the defendants were apphed
to upon the subject. Under these circumstances, it seems,
upon a view of the evidence and of the whole facts of the

for a third
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£1000 damages,

be satisfied by a judgment

-with costs.
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PlLKINGTON
Promissory Note.

VS.

ASSIGNEES C? GlYNN.

—Consideration. —Fraud. —Knowledge of
Holder. — Equities.

G. signed three promissory notes in favour of K. for valuable
consideration, and K. further induced 0. to sign three

names of the payees being left blank, K.
agreeing to hold one set of notes as security for the other
set.
P. was cognisant of the transaction between K. and
other notes, the

G., and obtained possession of both sets of notes, four from
K., and the other two owing to their having been put into

circulation through transactions between K.,P.,
parties to

whom K. had made

loans.

his estate, P. sought to prove thereon

and certain

G. having assigned

on

all six notes.

—

Held, that the transaction was a fraud upon G.'s other
creditors, and that as no consideration had passed for

and P. was aware
upon one set.

the second, set of notes,

could only claim
1863.

"^
Assignees o('
<*'^'"''

of this fact,

P.

Action brought by plaintiff to compel defendants to rank
as a creditor and to allow him to take dividends upon
six promissory notes given by Glynn to one Keane on De-

him

cember

4,

1862.

The declaration

alleged that in December, 1862, Glynn
signed three promissory notes in favour of W. Keane for
£152 10s., £163 10s., and £141 8s., payable three, four, and
five months after date.
These notes were subsequently
endorsed by William Keane to the plaintiff, who was still
the legal holder. Other notes were passed by Glynn
one
in favour of plaintiff for £141 8s.
one in favour of A. A.
:

;

Marcus for £143 lOs., and by him endorsed to the plaintiff
one in favour of Darnell & Murray for £152 IDs., by them
endorsed to Saul, Solomon & Co., and by them again
endorsed to plaintiff
all these notes were now held by
plaintiff.
In January, 1863, Glynn assigned his estate
;

:
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The plaintiff signed the deed of
of the creditors, " without prejudice to

in favour of his creditors.

assignment as one
his legal rights."

The defendants refused

to recognise the

issa.
.

.--—
Glynn.

right of the plaintiff to rank as a creditor for aU of these
notes
alleging that he was only entitled to rank as
;

creditor for the first-mentioned three notes (£457 8s. in aU).
The defendants, by their plea, tendered to recognise the

claim to rank as creditor for the amount of
£457 8s.
With regard to his notes in favour of A. A.
Marcus and Darnell & Murray, the defendants said that, in
December, 1862, Glynn received a promissory note from
Wm. Keane, Glynn being then in pecuniary difficulties, of
£457 in value, passed by one J. Blackburn (since deceased)
in favour of A. A. Marcus, and by him endorsed. In exchange Glynn gave Keane the three notes first mentioned,
and also a " good for " for £30 in payment of commission
and expenses. Glynn then signed three other forms of
bills, in which no payee's name was as yet written, but

plaintiff's

no further value

or consideration passed,

Keane representing

they were merely as security. The names were filled in in
December, 1862, but Glynn never received any consideration
from these payees
nor was any notice given him. The
plaintiff got possession of one of the notes, and filled in his
own name as payee, but the plaintiff was informed by Keane
that Glynn was not indebted to him.
The evidence was as follows On December 4, 1862,
Glynn, being in difficulties, applied to one Keane for a loan
of £457. Keane refused to give Glynn any money, but delivered to him a promissory note of one Blackburn for that
amount, previously endorsing it, and teUing Glynn to get
it discounted, Glynn giving his own bills at three, four,
and five months in return. After this arrangement had
been completed, Keane thought that he ought to have
some further security, and drew out a note for £487, being
the original amount with £30 added for commission, which
Olynn accepted. But on the same day Keane went again
to Glynn, and got him to make a duplicate set of the original
The first bill in each set was for £152 10s., the
bills.
second bill in the first set was for £163 10s., and the
second in the second set for £143 10s., the difference apthe last
pearing to have arisen through a clerical mistake
Keane swore, and Pilbill in each set was for £141 8s.
;

:

;

1
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Assignees of'

Glynn.

admitted, that at the time these bills were taken
kington
^
from Glynn, Keane was not a creditor for more than £457,^
and £30, and that the arrangement was that the second set
of bills should be held as security for the first set

;

that

they should be a kind of penal condition that if Glynn
did not pay the first, he should be hable for the second
also.
The arrangement sworn to by both the parties was
that the set in which the name of Keane was put in as payee
should remain in his hands
but the other, the second set,
in which the name of the payee was blank, should be
negotiated.
Keane, acting on this arrangement, went to
PUkington to obtain from him a loan of £300, and in the negotiation proposed to give his own bills for that amount, with
the other six bills as security.
He then explained the
transaction with Glynn, as to the making out of these notes,
and Pilkington assented to the arrangement.
Before,
however, it was carried out, one Brittain come to Keane for
a loan of money, and Keane told him he could not give him
money, but that if he chose to take a bill of Glynn's for
£152 10s. he might have it. The offer was accepted, and
Brittain passed to Keane his own bills for the amount of
that by Glynn. The next day one Marcus came to Keane.
for a loan, and received from him the biU of Glynn's for
£143 lOs., giving his own cheques for the amount. Keane
then went to Pilkington, and explained that he could not
now give the whole of the six bills, as he had parted with
two of them, but offered the bills of Brittain and the cheques
of Marcus instead.
PUkington consented to take these, and
the transaction was concluded.
Pilkington gave Keane
£300, and received Brittain's bills, Marcus' cheques, and
the remaining four bihs of Glynn. By this time Glynn's
credit had been blown up.
Keane swore that in the
latter part of December, or the beginning of January, Pilkington told him that Glynn was in difficulties, and was
about to call a meeting of creditors.
Keane then went
again to Pilkington, and asked him to change the loan into
an absolute sale, offering Brittain's bills for £152 10s.,.
Marcus' cheques for £143 10s., Glynn's bUl for £141 8s., and
all his right in the other set of three bills for £400.
Pilkington assented, and Keane went to the bank to obtain the
biUs which were there. He then found that the third of
the first set of bills had been discounted. The others he;

;

201

and pledged himself to take up the
became due, which he eventually did, and

delivered to Pilkington,
third

when

it

then handed it to Pilkington, having received PUkington's
cheque for £100, the balance which concluded the transaction between them.
Pilkington also got possession of
the biU which had-been passed to Marcus, as the settlement
of some transaction between them.
He also purchased the
bUl which had been passed to Brittain from Solomon & Co.,
the holders, for 9s. in the £., Glynn having at that time
already called a meeting of his creditors.
This was in
March, 1863. Glynn shortly after assigned his estate, and
PUkington claimed from the assignees on all six of the
notes.
The assignees admitted the claim for one set only,
denjdng the liabihty on the other set.
Cole,

for plaintiff.

The

assignees of

Glynn represent

Glynn, and are not in the position of trustees. See Byles
on Bills (5th ed., p. 93, and 11th ed., p. 128)
Story on
Prom. Notes, § 197
Ghitty on Bills (10th ed., p. 50)
Bayley on Bills (6th ed., pp. 509-511).
Watermeyer, for defendants, quoted Masters vs. Ibberson
;

;

(18 L. J. C. P., p. 348).

Bell,

J. (after stating the facts as

above, said)

:

—It

is

quite clear that consideration has only been given for one
set of bills, with regard to which Keane was the payee, and
which it was agreed should not be passed away, but should
be held by Keane as security for the second set, which
were in blank, and which Keane was to negotiate, and
which were accordingly negotiated by him. If the other
set of bills had been passed away or put into the market,
but it
the case would have been very much complicated
is to the credit of Keane and Pilkington that they were
not put into the market. The assignees do not refuse to
allow Pilkington to rank as a creditor on the estate for
but they
£457, aU the value which Glynn had ever got
do object to his ranking for more than that amount. What
Pilkington seeks by this action is to rank in both sets of
bills.
I might almost say that it is diverting to hear a
claim put up, at this time of day, in a Court of Justice, that
a man having advanced £457 on a double set of bills, is
Even the
entitled to receive a dividend upon both sets.
;

;

x^%
^.,,.-3Assignees of
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1S63.

^

.—

'

Assignees of'
aUmr,
Glynn.

ingenuity of counsel cannot suggest how it is possible that
one set of biUs can be regarded as security for the second
set.
If Glvnn
had remained solvent to this day, and in
J
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possession of his estate, and if plaintiff had brought an
action upon the biUs, judgment could only have been for

and the instant delivery of both sets of bills. As it
the estate has not been sequestrated. Glynn has given
a deed of assignment to his creditors none of the creditors
supposed that by signing the deed they had acquired
larger rights than they originally had, and there is nothing
to make any difference in this respect in favour of plaintiff.
No doubt, as against Keane, he was in possession of bills
amounting to £900, but as against Glynn, only to the
£457,

is,

;

amount

of £457, and by what fiction of law can it be pretended that it "is otherwise ? It is supposed, by the use of
the magical words " without prejudice to my legal rights,"
which were attached to his signature to the deed but no
one gave up his legal rights by signing the deed. I have
said it is amusing to hear such a claim gravely urged, but
it is a little more, because I put a question as to whether
the object of the double set of bills was not to obtain a
;

and plaintiff's counsel
was so
and it was impossible to avoid
concluding that Keane and Glynn at first, and afterwards
plaintiff, had deliberately attempted to defraud Glynn's
creditors, by endeavouring to obtain dividends for a double
claim against the estate. Judgment ought, therefore, in
preference over the other creditors,

admitted that

my

it

;

opinion, to be for defendants, with costs.

—

Cloetb, J.
Looking first at the case as it would have
stood if Keane had claimed upon the bills, there cannot be
a doubt that, either under insolvency or under a deed of
assignment, proof can only be made and a dividend taken
upon bUls for which a valid consideration has been given.
It is admitted that consideration in this instance was only
given for one set of biUs. Only one set, therefore, could
be put in as a claim, and nothing could change the position
of Keane and Glynn.
Is it to be supposed that because of
the assignment Keane should prove against the estate a
double set of bUls ?
In that case if 20s. in the £ is
paid, as I hope may be the case Keane will have walked
away with £900 out of the estate, to the prejudice of the
:

—

—

;

—
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I consider the transaction as a fraud upon the
j^^^lother creditors, because it is intended to put in a double
—
Pilkington »»•
,.
Claim, a principle which cannot be tolerated. Let us see Assignees o£
^Glynn.
whether the position of Pilkington is different from that of
Keane.
The principle is very clear the case has been
ably argued by plaintiff's counsel that for notes which
have been passed away, even if consideration has not been
given, and even if the circumstances of the original transaction are tainted with suspicion, yet when passed from the
endorser to any party who gives consideration, and who
knows nothing of the original circumstances, that person
stands in a better position than when the notes have not
been passed away. But is Pilkington in a better position ?
If we believe the statement of Keane, which was not
impugned by plaintiff himself, whose evidence seemed to
bear out Keane' s account of the transaction, I am bound to
say that plaintiff was fully made aware by Keane of the
circumstances under which he got the notes, and that they
were a duplicate set that three bills had been given for a
vlauable consideration, and that three were mere waste
paper, and were to be held for the purpose of obtaining an
undue preference over other creditors in case of insolvency,
and that, therefore, Pilkington was bound by the original
transaction and could not stand in a better position than
the original payee was in. Some doubts arose in my mind,
while the case was proceeding, as to the two bills which
had been passed to Darnell and Murray and to Marcus,
into possession of which plaintiff had come by intermediate
transactions with their then holders, Marcus and Solomon
and if I could satisfy my mind that there was anything upon
these notes which would lead plaintiff to beUeve that they
were not a part and parcel of the original transaction, that
doubt might have remained, as it was clear that he
obtained them from Marcus and Solomon, and not from
Keane. But I am equally satisfied, on looking over the
evidence, that there could be no doubt in plaintiff's mind
that these two notes did belong to the set of notes given
and that he himseM, as he had admitted, wished
to Keane
to obtain these notes for the express purpose of becoming
the holder of the whole six notes. Under these circumstances, I am of opinion that plaintiff well knew the origin
of the notes that three were mere^waste paper, intended
creditors.

iiT

••11.1

—

;

;

—

—
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*° defraud the creditors

Aug^lv
Piiki^gtonee

^^G^n!

°*

^oth

;

that the object of claiming for

was to obtain an undue preference over
and that it would be a fraud upon the

scts of notcs

*^® creditors
creditors if the Court were to sanction such a proceeding.
The tender must be sanctioned and judgment be for
defendants.
;

—

Watebmeybk, J., concurred, and said
Mr. Cole attempted to shew that a good title might be obtained
through a bad title, and that in some cases such notes
could not be impeached unless plaintiff had a certain
extent of knowledge with regard to the original transaction
on which the notes were given
but no case has been
adduced, and I suppose it would be impossible to adduce
from the books any case, in which the holder of a note has
been allowed to come into Court and say that the endorser
fraudulently placed the bill in circulation, and that he (the
holder) knew of the fact and that is the present case.
The proceeding, in the first place, on the part of Keane,
was a very discreditable one. Value was given for one set
of bihs, and then another set of bills, for which no value
was given, was given as security for the first set. But the
:

;

—

by Keane—honestly, but not
—was that the second set was to be made use

real transaction, as explained

to his credit

defraud the creditors in the event either of assignsequestration.
Keane said that if the estate had
been sequestrated, and if he had continued to hold the
To
bills, he would have been prepared to prove for £900.
do that he must have sworn that Glynn was a debtor to
him to that amount, and he would have sworn what was
not true if he had done so. It is not necessary to go into
Fault is
all the transactions connected with the bills.
sometimes found by traders with the law of general mortIt has been
gage, which they say works to their injury.
amount
the
full
that
if
the
assignees
will
pay
said
£457,
due on one set of bOls, the plaintiff wiU not press for more,
but to do this, would be
or for payment of the other set
to establish a general mortgage without discretion. All
the authorities cited by Mr. Cole fail to support such a
case
I consider the transaction tainted with fraud from
the moment in which Keane took the second three bills,
with the object which he had avowed.
of to

ment or

;

;
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Bell, J., said the Court would mark their opinion of the
conduct of Keane by not allowing him his witness'

Judgment

for defendants with costs.

Attorneys, Jaikekidge

LDotendant'3 Attorneys, Tkedoold

&

6,

1843, §§ 83, 84,

"1

Htjil.

& WATERMErER.J

MacMaster's Trustees
Ord.

27.

Pilkington vs.
Assignees of
Glynn.

expenses.

rPlaintifif's

1863.

Aug.

vs.

Execxttor of Krtjger,

88.— Undue Preference.—Pleading.—
Summons. Meaning of

—

Defective prayer in Circuit Court
word " Creditor."

In 1859 M.

agreed with K. to transfer to him certain premises
within six months for a certain sum, in order to discharge

a debt which M. owed
whether in law

M.

to V.
At this date, it was doubtful
" contemplated insolvency," hut clear

that he did not " intend to prefer "

K. The premises had
been previously bought by K. from J., the purchase price
to be paid by instalments, the last instalment falling due
in 1861, and the premises remained in J.'s name.
K.
died and defendant was appointed his executor.

M.

sold to defendant certain sheep, in

In 1860

payment whereof

M. a promissory note in favour of J.,
whereupon J. transferred the premises to M., and M. to K.
The sale of the sheep was entered into for the purpose of
effecting this transfer, and was made at a time when M.
in law contemplated sequestration, and intended to benefit
K.'s estate. In 1861 M.^s estate was sequestrated. His

defendant gave

trustees sued defendant in the Circuit Court, the summons
praying that the premises might be re-transferred to them
and rent paid from the date of the agreement in 1859.
Held, that M. was a " creditor," and the alienation of the
sheep an " undue preference," within the meaning of § 84

of Ord. 6 of 1843,

be set aside, the

and

that the alienation

summons

must

therefore

being amended by the addition
1863.

of

an

alternate prayer to this

Aug.

effect.

11.

Sept. 12.

This was an action brought to set aside a transaction
between the insolvent MacMaster and the deceased Kruger,

.i.'"~

'''

m\

MacMaster's
Trustees vs.

^K™ger.°*

>-

4

04

19'
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1863.

Aug.
1

11.

Sept. 12.

MacMaster'8
Trustees

vs.

Executor oi
V Kruger.

by which it was maintained the latter had obtained an
undue preference over the other creditors. The action was
heard before Bell, J., on Circuit, and was by him referred
to the Supreme Court.
On February 4, 1859, the
The facts were as follows
insolvent was indebted to Kruger in the sum of £850, with
interest, upon a promissory note dated April 30, 1858,
payable twelve months after date, being for wool, &c., purchased by insolvent and for money lent to him, and also
in the sum of £200 being money advanced by a firm styled
Wright & Meyer to insolvent to be paid by him to Kruger.
The insolvent was, while so indebted, possessed of a right
to certain hotel premises piu:chased by him from one Joseph
in 1856 for £900, of which £300 had been paid, and the
:

—

remaining £600 being due in three equal instalments to be
paid in November, 1859, November, 1860, and November,
1861. By an agreement of February, 4 1859, insolvent
sold the hotel premises to Kruger for the sum of £1100,
undertaking to give transfer within six months. He Hkewise sold 400 sheep for £276 13s., and furniture in the hotel
The settlement of the transaction was that
for £83 7s.
Kruger gave insolvent a promissory note for £350, payable
In 1859,
at six months and which was paid when due.
Kruger died, and defendant was appointed executor testaIn April, 1860, insolvent assigned his estate.
mentary.
Difficulties arose about carrying out the assignment, and
eventually the estate was compulsorily sequestrated on
May 31, 1861. The insolvent had not obtained transfer
from Joseph nor given transfer to Kruger at the time of
and things were in the same position at
Kruger's death
The six months
the time of the attempted assignment.
within which insolvent had undertaken to give transfer to
Kruger expired in August, 1859. In July, 1860, he still
owed Joseph £600, the instalment due in November, 1859,
not having been paid. On that date, for the purpose of
obtaining transfer from Joseph and giving transfer to defendant as representing Kruger's estate, insolvent sold to
defendant 800 sheep for £623, being balance, with some
small addition, due to Joseph though the whole balance
was not due till November, 1861. The defendant gave a
promissory note which was made payable to Joseph direct,
and handed to his agent. The transfers from Joseph to
;

—

—
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MacMaster and from MacMaster

to defendant, as representing Kruger's estate, were effected together on September 22,
1860, the power from MacMaster to pass transfer to defen-

MacMaster's

dant was dated July

Executor of

The summons

25.

on February 4, 1859, the date
of the agreement to sell the hotel, and on July 25, 1860,
the date of the sale of sheep and the power to transfer, the
insolvent contemplated the surrender of his estate and
intended to prefer Kruger to his other creditors.
The prayer was for a re-transfer of the property to plaintiffs, and for rent from the date of the original agreement,
and further that the defendant should be declared, under
sect. 88 of the Ordinance, to have forfeited his right to
prove on the estate for the £1100 or any part thereof.
alleged that

Denyssen, Acting A.-O. (with him, Col& and Wattrmeyex),
for plaintiffs.

Barry, for defendant.
Cur. adv.

vult.

Posted (September

12),

Watekmeyer,

(deUvering the judgment of the fuU

J.

—

)
The
Court, after reviewing the evidence as above, said
was there contemplation of sequestration
first question is
:

—

on the part of the insolvent in February, 1859, more than
two years before his estate was sequestrated, fourteen months
before he attempted an assignment ? The insolvent himself
has sworn that at that time he was perfectly solvent, and
from a memorandum put in evidence, dated November,
1859, it appears that he then considered that he had a
surplus of £3000. But httle credit can be given to the
statement of such a surplus, especially as the books are in
so confused a state as not to allow of any certain conclusion
and it is clear that from time to
to be derived from them
time, both before and after February, 1859, the insolvent
was not able with any regularity to meet the demands of
As far as can be deduced
his creditors when they fell due.
from the books, there was, instead of a surplus, a deficiency
But many transactions
of nearly £3000 in January, 1858.
In fact no rehance
are wholly omitted from the books.
;

ises.
sept'. 12.

H

™^^'"
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12'.

can be placed on the books kept to shew the actual state of
insolvent during and after 1858. Indeed the evidence

MacMaster'8

scarcclv

Executor oi
Kruger.

April,

aUows US to ascertain the

state of the insolvent in

1860, the date of the attempted assignment,

when

there was clearly legal contemplation of sequestration. A
combination of unfortunate circumstances, reducing the

value of insolvent's property, renders it more difficult than
is usual in these cases for the Court to decide whether, so
long before the transaction challenged, there was contemplation of sequestration under sect. 84 of the Ordinance.
If he contemplated sequestration in the beginning of 1859,
it would probably follow that he must have contemplated
sequestration in 1858 in August, 1858, when by means of
Wright & Meyer's notes he made payments to certain of
But if it be granted, which we do not think
his creditors.
it can be, that there was in law contemplation of sequestration in February, 1859, the question remains was there at
that date an intention on the part of insolvent to prefer
Kruger before his other creditors 1 Kruger is dead and we
must judge of the intention from insolvent's evidence
examined by the light of the facts in proof which bear on
He owed Kruger £1050 with interest, of this £850 was
it.
He offered Kruger a house in
on a note not yet due.
Somerset for £1200, which he had bought in 1856 for £900,
payable at such long date mthout interest, as to be in fact
a purchase for less than £750. He prevailed on Kruger to
purchase it for £1100. He was not at that time pressed
by any creditors. He at the same time sold Kruger stock
and furniture, receiving a promissory note which was at
He thus easily extinguished a heavy
once discounted.
obligation and obtained command of a considerable sum of
ready money, and there is no reason to think he did not

—

—

consider he was making an advantageous bargain. If this
be the right view, the intention to prefer on February 4,
Delivery took place of the other things
1859, is negatived.
but the legal effect of the transaction as to the house
sold
;

was not that Kruger had bought the property in the house
from MacMaster, the dominium or jus in re, for the insolvent
he had only the right to claim it
had not that himself
from Joseph and that right to claim transfer, through
MacMaster, Kxuger bought. If MacMaster were in a position
at any time to obtain a clear title from Joseph he was, after

—

;

209
the expiration of the six months, bound to give title to
Kruger. All the delivery of which the jus ad rem was
capable had been made on February 4, 1859
and if that
;

transaction be not challengeable, Kruger or his representative
would, on the principles laid down in Van Aardt v. Hartley's
Trustees* have been entitled to the title from the estate

even after the insolvency, on paying the expenses incident
to the transfer
and if so entitled, would be entitled to
transfer from the insolvent on like conditions, even when
decidedly contemplating sequestration on the very brink
;

—

By

the transfer simply of September, 1860,
to the estate of Kruger, nothing was in truth alienated from
the estate of MacMaster
for at the same instant the property came into the estate it was out of it again
it only
came into it for the purpose of at once going out. MacMaster was merely a vehicle to pass the land, of which he
had not the dominium when he sold it to Kruger, who was
But the present is not that
entitled to the dominium.
simple case. The delivery of the 800 sheep in July, 1860,
to the defendant, in order that defendant might pay Joseph
£623 so that MacMaster might get clear title and simul ac
semel give clear title to Kruger's estate, made at a time
when, by the assignment, MacMaster had confessed himseK
to be in circumstances which in themselves furnished the
clearest proof of legal contemplation of insolvency, was
plainly an ahenation made by MacMaster contemplating
sequestration with intent to benefit Kruger's estate. But
several questions arise on this state of facts which present
considerable difficulty. Is such an alienation as that just
described an ahenation in contemplation of insolvency with
intent to prefer a creditor under sect. 84 1 or an alienation
under sect. 83 without consideration to a party not being a
creditor ? or an ahenation in fraud of creditors by which, by
collusion between insolvent and defendant, the insolvent
promised defendant to take certain property out of his
estate with intent to defraud his creditors out of that
property, which might be set aside by the general law
At the date of the
without reference to the Ordinance ?
delivery of the sheep, was the defendant as representing
of insolvency.

;

;

Kruger's estate one of the creditors of MacMaster
* 2 Menzies, p. 135.

Vol. IV.

?

He

,^®®ii
Sept. 12.

M^cMaster's

Executor ot
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demand a prcestatio facti, to require from
make himself the vehicle of pro-

1863.
iug. 11.

was

Sept. 12.

insolvent that he should

Mac Master's
Trustees vs.

Executor of
Kruger.

entitled to

curing the transfer to which, through him, Kruger's estate
entitled.
And if he be rightly called a creditor, then to

was

this creditor, not for

had bound himself

money, but

for the transfer

which he

to give within six months, the insolvent,

with the intent to prefer him before others to whom he was
indebted in money, gives 800 sheep, in order that the
prcestatio facti, the payment of the transfer which he owed,
might be operated. If this proposition be correctly stated
in law, then there must have been a preference of Kruger
as a creditor under sect. 84
to the extent of the value of
800 sheep £623 while the transfer itseK would remain
unchallenged. And if this be so, it is questionable whether
the summons in this case, standing for the declaration,
which concludes with a prayer for transfer, or the value of
the property alienated in the transfer, would cover a claim
If the
for the cancellation of the nature just described.
alienation be in law an alienation without consideration
under sect. 83, the defendant must fail in this action, and
equally if it be a fraudulent alienation of property by the
insolvent, with defendant's connivance, not within the
terms of the Ordinance, but liable to be set aside under the
general law. After much considertaion, we are of opinion
that defendant, a creditor for the transfer of the house
purchased in February, 1859, is a creditor within the
meaning of sect. 84. It is laid down in 10th and 11th laws
of the title of the Pandects " De Verborum Significatione,"
" creditor " is not to be confined
(lib. 50, tit. 16) that the term
but is extended to persons
to those to whom money is due
" Creditores
to whom anything for whatever cause is due
accipiendos esse constat eos, quihus debetur ex quacunque actione,
;

—

—

;

:

—

vel persecutione, vel jure civili sine ulld exceptionis perpetuce

remotione, vel honorario, vel extraordinario, sive pure, sive in

—

" Creditorum appellatione non hi
diem, vel sub conditione."
tantum accipiuntur, qui pecuniUm crediderunt, sed omnes

quihus ex qudlibet causd debetur." And we are of opinion
that the term is to be taken in this wider sense in the interpretation of the section, and not in the more limited sense
This being the case, we
of one to whom money is due.
have no doubt that the act of the insolvent in alienating
the sheep in July, 1860, was an alienation in contemplation

211

and with an intention to prefer this creditor
before others in contravention of sect. 84, and we further
think that inasmuch as the entire transaction of July, 1860,

of sequestration,

ending with the transfer in September, 1860, is fully set
out in the summons, and alleged to be a transaction void
under sect. 84, the judgment of the Court may fairly be
given for the setting aside of the dehvery then made,
although the prayer in the summons does not specifically
claim the setting aside of this dehvery, but is confined to
the setting aside of the transfer as made in consequence of
the transaction between the parties commencing in February,
1859, with rent for the premises from that date.
A Circuit
Court summons by the rules of Court does not require a
prayer and the facts set forth in it being sufl&cient to
entitle the plaintiffs to the judgment, the deficiency in the
prayer ought not to prevent them from obtaining it. The
prayer may be amended to the effect of including this in
an alternate claim. The judgment will be that the ahenation of the sheep be declared an undue preference, and
that their value, £623, with interest from the date of
dehvery, be paid into the estate. No forfeiture is declared
under the 88th section. There has been no collusion. The
judgment must be with costs.

J-^^\i
Sept. 12

MacMastcr-s
TrustcGo V8

Executor of
Kruger.

—

"1
Attorneys, Reid & Nephew.
C Plaintiffs'
Defendant's Attorneys, Faiebkidge & HuLi.J

Tkoost
Will.

vs.

Ross, Exbcuteix of Hohenstein.

—Attestation

of

Mark.

— Witnesses. —Signature.—

Ord. 15 of 1845, §§

A

will signed with the

witnesses

:

Held

mark
to

2, 3.

of the testatrix

and

attested

be duly executed within the

by two

meaning of

Ord. 15, 1845.

Action to set aside a wiU.
declaration stated that one Hohenstein, a daughter
^^^le_
oct. i^
of defendant by her former marriage, died on January 13,
sister
of
deceased,
and
1863.
That plaintiff was the only
^^^J^^'^^^
the only person interested in her estate with exception of ^'^^"^^jfj^"'
defendant. That defendant was by will, dated April 21,

The

P

2

,

1863

May 26.
Oct.

1.

—

^
Troost
"-

vs. Eoss,
Executrix of
Hohenstein.

212

'

of deceased, and
That deceased at
the time of the execution of the instrument was not in a fit
ii/.
state of mmd or capable of executmg a will, and that the
^
m was not made by her nor
mark which was affixed to the wiH
with her consent and that after the supposed wiU had been
made, deceased at various times between its execution and
her death, at intervals, denied having made any wiU, and
was finally pacified by being told the wiU was destroyed
and that she died in the belief that she was intestate.
Wherefore the plaintiff prayed that the will might be declared of no effect-, and that the deceased might be declared
to have died intestate.
The defendant pleaded the general issue. The will was
not signed by testatrix, but a mark had been made in place
there were two -witnesses.
of the signature

1862, instituted sole heir
'

had taken out

and executrix

letters of administration.

.niii

..,

,

t

i

i

;

;

:

The

Coitrt ordered the declaration to be amended so as

to raise the question whether the mark of the testatrix, not
specially attested by a third witness, in addition to the two

required

by Ord.

15, 1845,

was a

sufficient execution.

Evidence was led as to the mental condition of the
testatrix at the time of the execution of the will, and in
support of the other allegations in the declaration.

—

The execution of the wiU is
Watermeyer, for plaintiff
Although the Statute of Wills (7 Wm. IV. and
1 Vict. c. 26) uses language very similar to Ord. 15, 1845,
and in England the Courts interpreting the above Statute
have decided that signature by mark is sufficient, yet it is
not sufficient under our Ordinance. For, in the only important clause in which this Ordinance differs from the
Enghsh Statute, the framer of our law has, in repeating
the more general language regarding the signature of the
instrument that is used in the earher portion, hmited the
meaning of the signature to the writing of the testator's
:

defective.

himself, or by some other person in his behalf.
The English Statute does not so refer specially to the
and the judgments given in England
writing of the name
appear to have been founded on the fact that there were
no words in the Statute expressly excluding the use of a
mark, although the writers on the subject admit that the

name by

;
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mark

is a rude and unauthentic mode of signing which it is
S>
o
not desu-able to encourage. Further, the Statutes of England and of the Colony are to be interpreted,
respectively,
r
J if
r
ambiguous, by the former laws of each. In England, before
,,
^
1
the statute, it had not been absolutely necessary to sign
wlUs, or personal property at least, at all, nor was it even
necessary that any part of the writing should be by the testator himself. Hence, the greater readiness with which the
'

•^

J^^h
26.
May
'^"^J"

—

7

Hohenstem.

T

English judges could decide that the new provisions of the
law did not, by imphcation, since they did not expressly,
exclude the mark which had been sufficient for such instruments previously. Our law, on the contrary, founded on
the Roman law, distinctly requires the signature, in his own
writing, of the name of the testator, to the instrument purporting to be his written will
and that, if he cannot write,
or is too ill to do so, then, at the time when seven witnesses
were still required to a written will, an eighth person was to
be adduced to write the testator's name for him. This was
the law of^the Colony, until the time when the local Ordinance was passed in 1845, and this Ordinance did nothing
else than reduce the number of witnesses, under ordinary
circumstances, from seven to two, leaving the law as to the
addition of some one to write the testator's name for him,
;

and

at his request, as

vol.

i.

No. 93

;

it

stood before.
6-22-28

Voet, 28-1-5,

Denyssen, Acting A.Q.

:

—

(See Dutch Consult.,

and Digest, 29-7.)
The EngHsh decisions should
;

words of the
the presence of an additional person for the
Ordinance
purpose of writing the testator's name, although it is law
amongst the Romans, has not been adopted into HoUand,
nor has it become the law of this Colony. Even if it had,
sect. 2 of the Ordinance repeals aU laws requiring the
signature of seven or any other number of witnesses, and
this, taken with the words of sect. 3 as to two witnesses, repeals any law that may have existed regarding an additional
this
witness in the case of a testator who cannot write
two
be
should
there
law
that
of
requirement
only left the
witnesses and the testator, who should sign in any mode
convenient to themselves. See Taylor on Evidence (vol. ii.

guide" the Court in the interpretation of the
;

;

§ 963)

;

Baker

vs.

Dening and Others

Grotius (2-17-15, as to
Leg. Ahrog. Code (bk.

bhnd

6, tit. 22).

& E. p. 94)
Groenewegen de

(8 A.

testator)

;

.„

Troost vs. Eoss,
Executrix otj

'

;

;
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:

Oct. ^1.

^

—

r
„
Troost vs. Ross,

\Bxecutrixof
1

Honenstein.

—

Watermeyer, in reply
The eighth subscriber formerly
required was not so much an additional witness as a substitute for the testator, to do for him what the law required

ui^'e

,

,

.

him

„

—namely, to write his name.
-

,

to do for himself,

if

he can

What

the framer of Ord. 15, 1845, had in mind when he
any other number " of witnesses was
the number of five witnesses required previously for certain
referred to seven " or
codicils.

Cur. adv.

vult.

Posted (Oct. 12),—

The

Coxjkt gave judgment for defendant with costs.

Bell,

J. (after

reviewing the evidence as to the condition

of the testatrix at the time of execution of the will) said

On

carefully weighing the evidence for plaintiff

:

and defen-

dant, I feel myself forced to come to the conclusion that she
was in a disposable frame of mind, and approved of the deed
which she executed, although at intervals she may not have
been in a state of mind to do so.
The only point
.

.

.

remaining now is whether this instrument is one which is
void in law or valid in law on the ground stated in the
amended pleadings. (After referring to the evidence as to
what took place at the time of the affixing of the mark by
testatrix, his Lordship continued :) I take it to be proved
that the testatrix put her cross at a time when she was in a
sound disposable state of mind, although not in such a state

body as would enable her to write her name at length
and the question is, whether this manner of executing a will
of

is sufficient according to the law of the Colony.
Before
going further, I should mention that after the witnesses had
put their signatures to the wiU, it was carried out of the
chamber, and then one of them added words to the effect
that the cross was the mark of testatrix. (His Lordship
then quoted sect. 3 of Ord. 15 of 1845 at length, and continued
)
The first portion of this section declares that a
wUl " shall be signed," and in the second portion the words
are " signed their names "
but it appears to me that the
Legislature did not contemplate more in one case than the
other, and that the words " their names " are tautology.
It
:

—

;

;

—
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seems to me, therefore, that the

will in question was proj^^'^fa
oct.^i.
perly " signed " by the cross of testatrix. Previous to the
passing of this Ordinance the law of the Colony was that„
E«SB,
Tf003t »». J
.11
iu
1
1 1 1
T
T
tnere snould
be seven witnesses to a will, and according to Executrix of
Hohenstein.
!•
1
J.U1J1
tne old law, it the testatrix had not signed11ner name, an
eighth person must have been called in for the purpose of
signing it.
If a testator could not write, then it was neces'f

It

sary that the usual number of witnesses should be increased
to eight. If this stipulation had remained a portion of the

law of this Colony, it would be impossible to get over it
but I am inclined to say it has been altered, for although
it was laid down that eight persons were to do a certain
thing, it is impossible to conceive what they were to do
except as a matter of evidence. Ord. 15 of 1845 was intended to alter the law of evidence in the Colony, and does
so in sect. 3, and the inclination of my mind is to hold that
whereas, prior to this Ordinance, seven or eight persons
were used in the character of witnesses, as the Ordinance
said " seven or other number of competent witnesses," instead of this the signature should be witnessed by two persons.
Even if the question did not rest here, the practice
of the Colony will, I think, bear me out in saying that in
no instance is an additional witness called in to sign a testator's name.
After a search over the records of the Colony
I have only found one will which had been signed by an
eighth person for the testator
and if the Court were to
hold that this was required by law the greater part of the
wills now executed would not be vahd.
I hold that under
the law of 1845 no more than two witnesses are required,
and that therefore the will now before the Court is a valid
wiU.
;

Cloetb,

J.,

concurred in holding that the use of a mark
require the attestation of more than

by the testator did not
two witnesses.

Watermeyer,

J. (after

reviewing the evidence), said

:

Then the question of law arises. The case for the plaintiff
rests upon sect. 3 of Ord. 15 of 1845, which provides that
when the testator cannot write a third person should do so.
There
tiff,

is

and

much

force in the

argument on the part of plainview held by the learned

I quite agree with the
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„

May

26.

Oct.

1.

—

z

Troost vs. B.ORS,
Executrix of

to
counsel as far as it went, to this effect, that if a signature
(^
a will was ordered to be made in a particular manner, an
Ordinance which changed the number of witnesses might
n^
T
not aftect the mode of signature. Bv the old law seven
witnesses were required
Voet laid it down that when the
?

;

testator could not write, then

an eighth person must be

called in for the purpose of doing so.
arises,

What

is

subscription

?

But then the question

What

is

writing

1

What

was said by Voet was, that in the case of a man who had lost
his arms, or a blind man, the Roman law was very stringent.
The law was that the testator was to be seen by the witnesses
that they were to see him write
and the framers of the
;

law, being very subtle in matters of this nature, laid it down
that an eighth person should be introduced in order that he

should see as near as possible that the provisions of the law
were observed that there should be some one who should
see the seven witnesses sign, in the place of the blind man
who could not see, and seven persons who should see the
wUl signed. But the question of signing was a question of
fact
and treating the signature as a question of fact, I
think the conclusion is that writing can be a signature by a
cross, which is writing in a peculiar manner although not
writing at length. It is on this principle that marks have
been accepted as signatures both here and in England, and
the practice has remained to the present day. Examining
the wlUs in the Orphan Chamber from 1708 to the present
day, I have found wiUs signed with a cross and witnessed
by seven witnesses. In one case I found that the testator
and five witnesses had signed their names, the remaining
two witnesses signing with a cross. As regards codicils, I
have found several which were signed with a cross, the
witnesses also signing with a cross, and in fact it seems to
be considered here, as in England, that a signature by a
cross if authenticated, should be recognised as a signature,
and effect be given to the wUl of the testator. As I said
before, taking the signature by a cross to be sufficient, I
think the Court would not be astute in setting aside the
greater part of the wiUs which have previously been held
to be good.
In holding this I do not depart from the principle laid down by Voet ; and the reason why so little has
been found in the books about signatures by marks the
one passage I found in Leybrecht merely directs notaries
;

;

—
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what they

are to do when the testator cannot sign, while
nothing is said about underhand wills ^is probably because
the Courts have always held that signatures by marks are
good signatures and have given eflfect to wills executed in
1-11
1/^
Till
tnat way. If the
Court were now to hold that the wuls so
signed were not good, we should upset the practice of the
Colony for many years, and would be setting aside many
wUls which have already been held to be good and which
have been acted upon. The terms of sect. 3 of Ord. 15 of
1845 are the terms of the English Act from which the law
is derived, and there is no doubt that a will executed in the
same manner as that now in Court would be good under
the Enghsh law. I concur with the rest of the Court in
thinking that the will in question is good.
i-i

--.«

,

J^*|g

—

rPlaintifl's Attorney, J. C,

LDefendant's Attorney,

J.

oct.
''

'

i.

—

-

Troost vs ItosB
Executrix of
Hohenstein. J

Bekbang^. 1
De Kokt^.J

Q.

Haycbaft

vs.

Filmek.

—

—
—

Sheriffs Beturn. Stay of Execution. Forged Instrument.
Provisional Sentence. Practice.

—

Respondent had obtained provisional sentence on a promissory
note purporting to he signed by applicant, who was in
default.

had been

The Sheriffs return
left

stated that the

at defendant's residence with

Ms

summons
brother, as

defendant was away from home. A writ was taken out,
and after attachment of defendants goods he made an
ex parte application for a rule nisi restraining respondent
from executing the judgment, on the ground that the
summons had not been left with defendants brother, and
that the signature to the promissory note was a forgery.
The Court (Bell, J., diss.) granted a rule nisi but on
the return day thereof, upon further information by
;

affidavit supporting the Sheriffs return, discharged the
same, with costs.

Application for a rule nisi restraining one Haycraft, who
had, on August 1, obtained provisional sentence on a promissory note against apphoant, in his default, from carrjdng
the said judgment into effect untU further order of the

1863.
Sept. 22.
Oct. 15.

Haylraft
Filmer.

218
p.

1863
Sept. 22.
o^t. 15".

Haycraftss.

Court.
The note was made in favour of Pringle, and
purported to be signed by the present applicant.
AppUcant's affidavit, sworn at Queenstown, stated that the
signature to the promissory" note upon which judgment
was obtained, was a forgery, committed by one Robert
Pringle, against whom a warrant had been issued.
That
the first intimation which applicant received of the existence
of the note in question was on August 9, when one Southey,
the deputy sheriff, served him with a copy of a writ for
£250 and costs.
That he had never been served with a
copy of the summons, and was thus unaware of the action
having been commenced against him.
On learning that
his name stood at the foot of the note, he spoke to Pringle,
who confessed that the signature had been forged by him
this admission was made in the presence of several witnesses.
That he denied that he ever signed his name to a promissory note in favour of Pringle for £250, or authorised
any other person so to do, and that the only notes that he
had passed iu favour of Pringle had been retired.
The affidavit of applicant's brother, dated September 11,
denied the correctness of the Deputy Sheriff's return, which
had stated that the service of the summons was at defendant's residence upon him, in defendant's absence.
No notice of the present appHcation had been given to
Haycraft, who resided at Queenstown.
The apphcant's goods had already been attached in
execution of the judgment.
;

Watermeyer, for applicant, moved for a rule nisi.
[Bell, J.
If the defendant had appeared at the
:

the provisional case,

and had stated what he now

trial of

did, the

If defendant
Court could not have stayed proceedings.
was false, the Court would not accept
that statement until it was proved to be so.]
If defenThat is the least important part of the case.
dant had appeared and denied service, the Court would
probably not go behind the Sheriff's return but the other
point is, that the Court has given judgment upon an
instrument of which it is alleged that it is wholly false,
been
and one upon which no judgment should have
obtained. Defendant now states that he could not have
appeared previously to state this, as he was not aware that

stated that the return

;
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.

he had been summoned. Under these circumstances
can be obtamed (see Yott, 2-4-14).
[Bell,

J.

It

:

relief

Oct. is.

can only be done by means of action.]

HaycrattTO.

—

Bell, J., in giving judgment, said
My difficulty rests
on two grounds.
Pirst, the danger of disturbing a judgment which has just been pronounced. If the Sheriff has
:

made

a false return he is responsible for damages. Defendant ought to have been present in Court, and to have
stated what he had to say. If judgment is to be interfered
with now, it wiU be the means of impugning aU provisional
judgments.
I have no objection as a member of the
Court to agree to a motion to the extent of staying
execution until defendant has an opportuinty of bringing
an action to set aside the judgment, he undertaking to do
so in a limited time, but then there is the difficulty that
the plaintiff has received no notice of motion. The passage
quoted from Yoei refers to an action in reduction, and not
to a motion.

—

—

Cloete,

J.

affidavits state

:

—I

consider that the allegations in the

two important points

:

first,

that defendant

—and this

was absent at the time of the service and secondly
is the more important point
that the instrument
Looking at Yan der Linden, I think that this is
;

—

is

forged.

sufficient

to authorise the Court to stay proceedings
for if these
statements had originally been made, they would have
precluded the Court from giving judgment. I think it would
be a dangerous principle to lay down that when a person has
obtained provisional judgment, defendant has only to look
forward to a remedy by action.
;

Watbrmbyer,

—

The apphcation is not free from very
The Court cannot conceive that the
the Sheriff is impugned
the return is that of the
J.

:

great difficulties.

return of

own

;

the Sheriff will be Hable
rule of Court, equivalent
to personal service
if that be so, the defendant has had an
opportunity of appearing on the return of the summons,
and of stating his grievance. He did not then appear, and
and it is only
judgment went against him by default
Court's

for

damages.

officer,

and,

The return

if

is,

false,

by a

;

;

when

execution

is

issued that defendant says the note

„ i863.

first

•

se"/22
OctjL^s.

"^Kimer'^'

came

220

and then says that his name is a
Defendant, however, has stated circumstances
'^^'^^ ^^y W^'"^'^ /^^^cie lead the Court to consider that
there was a reason for his not appearing, and that it may
be possible for him to prove that the signature is a forgery.
Inasmuch as there has not yet been an execution, although
there has been an attachment, if defendant is prepared to
proceed to set aside the judgment, execution can be stayed.
to his knowledge,

forgery.

Watermeyer : Applicant is ready to proceed at once in
the Queenstown Circuit Court to set aside the judgment.

Bell,

J.

given way to

:

Applicant can only take a rule

nisi.

I

have

my brother judges, but my feehng is very strong.

Rule nisi granted, returnable October
the meantime as an interdict.

12, to

operate in

Posted (Oct. 15),—
Denyssen, Acting A.-O., appeared to show cause against
the rule.
The" affidavit of A. Back, acting on behaK of the Deputy
Sheriff of Queenstown, stated that on June 22, 1863, he
proceeded to the residence of Filmer and asked his brother,
E. Filmer, for him, when the brother repUed that he had
gone to Grahamstown, whereupon deponent gave him
(E. Filmer) the summons.
That afterwards deponent was
confronted with E. Filmer, who admitted having received
the summons for his brother.
The affidavit of plaintiff stated that he was cashier of the
Fort Beaufort and Victoria Bank that in January last the
second defendant, Pringle, applied to the bank to discount
certain notes passed in his favour by J. Filmer, the first
and deponent, knowing that the latter was a
defendant
;

;

speculator, objected to discount the notes unless assured

Pringle
that they arose out of a bond fide transaction.
then informed him that he had sold his farm to Filmer, for
which promissory notes were passed, amongst which was
This note was not taken up at
that now sued upon.
maturity, and deponent had no reason to doubt that Filmer

was served with a

notice of dishonour.
Filmer did not
repudiate the note, or give any intimation to deponent that
the signature was a forgery. After the biU had fallen due

221

was handed over to an attorney, who, on July 13, addressed
a letter to Pringle for an explanation of certain rumours
which were circulating in Grahamstown, to which the latter
replied on July 21, assuring him that the notes were
genuine.
On July 27 the attorney also wrote to FUmer on
the same subject, but received no reply to his letter, and
the first intimation plaintiff had of the defence to the
action was through the report in the newspapers.
The affidavits of Messrs. Roberts & Webster referred to
a conversation with E. Filmer on August 27, in which the
latter admitted that his brother received the letter of the
attorney, but had not answered it as he beUeved Pringle
would settle the bills.
The note in Court was discounted in January, 1863, and

it

fell

due in May.

Summons was

had now

Pringle

left

issued on June 11.
the Colony.

—

If Filmer had appeared on
the day on which judgment was claimed and had denied

Watermeyer for appUcant

:

would have had a day
Though the Court cannot go behind the

his signature, the plaiatifE

fixed to

prove

Sheriff's

it.

return, yet here the Court has given provisional sentence

on a document in regard to which, if the affidavits alleging
had been produced, the Court would not have
given such judgment, but would have allowed the other
side to show that the notes were not 'forgeries.
The
affidavits do not now deny that the notes were forged.
It is no part of plaintiff's duty to do so, or to
[Bell, J.
say whether the notes were forged or not.]
Although plaintiff may have an action against defendant,
yet the latter is not liable to be sued on a forged note. If
all the facts now before the Court had been proved on the
apphcation for provisional sentence, it would have been
The fact of defendant not appearing proved that
refused.
although plaintiff wrote
he had not received the summons
on July 27, aU the documents were then in Cape Town.
If the Court would not have given provisional sentence
upon the first apphcation, had the affidavit been produced,
no ground has been shown for the discharge of the rule
now.
forgery

:

;

Bell,

and

J.

:

—The rule nisi was granted against my opinion,

I think it should

now be

discharged.

The

Sheriff's

ises.
Oct. is.

Haycraftw
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1863.
Sept. 22.
Oct. IB.

Hay craft vs.
Filmer.

is explicit.
The affidavit of his officer showed that
defendant was away from his farm, which was left in charge
The defendant ought to have been in Court
of his brother.

return

when

had he been so,
the provisional case was called on
he would have been entitled to delay until plaintiff could
take a day to prove the signature. Summons was served
on June 20, provisional sentence was obtained on August 1
;

;

the writ was issued on August 8, and made returnable on
September 12. When did defendant appear ? Not until
The letter from Haycraft was written on
October 1.
July 27, but of this Filmer took no notice, and did not
speak to Pringle until after the writ was served upon him.
If Filmer reaUy knew that the notes were forgeries, how
was it to be explained that he did not go to Pringle and
take means to inform himseK and plaintiff ?
I am of opinion that the provisional sentence ought not
to be disturbed.

Cloete,

J.,

concurred.

Rule discharged, with
r Applicant's

costs.

(Defendant's) Attorneys, Faieeeidqe & Hull."]
(Plaintiff's) Attorneys, B-eid & Nephew.
J

LEespondent's

In
Bail—Ord. 40

On

the application of
to

be admitted

re

Ktjhn.

of 1828, §

51—Incest.

a person charged with

the crime of incest

the Cotjbt refused the application
the crime was punishable with death,

to hail,

on the ground that
and that innocence could not be

fairly

presumed from

the

evidence.

1863.
Oct. 15.
„ 20.

In re Kuhn.

Motion on behalf of one H. Kuhn, who had been committed for trial on a charge of incest, that he should be
admitted to bail.
The petition of prisoner stated that he had been already
in prison in the SweUendam goal for seven weeks, and that
the next Circuit Court would not be held until March,
1864.

—
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Watermeyer, for petitioner.

The case was postponed

isss.

in order that the Court might

.

read over the preliminary examination.

in

20

.

re

-

Kuhn.

Postea (Oct. 20),—

The Court (Bell and Clobte, JJ.) refused the application on the grounds of the crime being punishable with
death, and the evidence not being such as would fairly lead
to the presumption of innocence.

Magistrate's Court Case Reviewed.

—Act

Master and Servant

A

servant

was

sent to

16 of 1856, Ch.

5, § 5.

buy certain goods by his master

;

the

him, but when delivered by him to
his master they were found short in weight.
He was
convicted before the Magistrate under Act 15 of 1856,
Ch. 5, § 5. On review, The Court (Bell, J., dubitante),
upheld the conviction.
goods were delivered

A

to

by the Resident Magisand Servants' Act, 15 of
1856, Ch. 5, § 5, for causing loss to his master by neglect of
duty in losing 2 lbs. of flour and 1 lb. of tobacco, the
property of his master, and sentenced to two months hard
Kaffir

had been found

guilty

trate of Peddie under the Master

labour.

The

facts in evidence were that prisoner had been sent
master to buy a certain quantity of flour and tobacco
there was evidence to shew that the required quantity was
delivered to the prisoner, but upon his delivering the goods
to his master, they were found to be short in weight.

by

his

:

The portion
f oUows

of the section of the

Act referred to was as

:

shall by wilful breach of duty, or by neglect of
by drunkenness, do any act tending to the immediate loss, damage, or serious risk of any property placed
by his master in his charge, or placed by any other person

"If he

duty, or

in his charge for delivery to or

on account

of his master."

o^?*?-'
20 . .

m.

c.

—
224

oct^i's
^°
"

M.

c.

-

Bell, J., inquired of the Acting Attorney-General whether
he was prepared to support the conviction, and wished to
have the case argued as to whether the provisions of the

Act apphed to such a case, although the prisoner might
have been guilty of theft or fraud.
Denyssen, Acting A.-O., was not inclined to press the
Act was merely intended

conviction, on the ground that the
to apply to cattle.

Bell,

J., admitted that this was the case, but said
a servant is sent to a dealer who is in the habit of
giving short weight, could the servant be made liable under
this section ?
In the present case the prisoner might have
been guilty of fraud or embezzlement.
Although the
Attorney-General appears ready to give up the conviction, I
am afraid the Court cannot. The intention of the Act, no
doubt, was to apply to cattle, but the language is such that
I do not see my way out of the difficulty.
This is the first
time I have seen the statute apphed to such a case
but
the language of the law may compel us to sustain the
:

If

;

sentence.

Cloete,

If

J.

a servant

is

sent to

buy 10

lbs. of flour

may

be tried for a breach of duty or
but if in the present case the evidence is not
a petty theft
conclusive, the Court will not sustain the sentence.
The case was postponed for the Acting Attorney-General

and abstracts

he

1 lb.,

;

to consider the matter.

Postea (Oct. 20).

Denyssen, Acting A.-G., said that after reading the evidence he felt it was difficult to sustain the judgment, as no
mention was made of any act of neglect by which the
master's property was lost.
The prisoner may have thrown the things
""Cloete, J.
away or left them in a place where the missing articles
could have been stolen. I think under the circumstances
the sentence ought to be upheld.]
The only question is whether substantial justice has been
done.

[Cloete, J.
magistrates

when

I

would rather support the judgments
it

can be done.]

of
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Bell, J. If that is the opinion of my brother judge, the
sentence will not be disturbed, but I think the section of
the Act was not intended to meet such a case.

Judgment confirmed

vs.

Rive.

Principal and Agent.

Defendant contracted with R. that
ship, the materials

the contract.

20!

m. c.

accordingly.

Maetin

a

ises.

„

and

—Authority.
the latter should build

him

construction being set forth in

Defendant appointed G.

to

superintend the

construction of the vessel on his behalf.
Additional work
not specified in the contract became necessary.
0. assented
to its

being done,

direction R.

and with

employed

his knowledge

and under

his

do it.
Held, that
sue defendant for the value of the
plaintiff

to

was entitled to
work done and materials supplied.
plaintiff

Action to recover £28

furnished by
schooner Hopefidd Packet, while
in the course of being built for defendant.
The evidence shewed
Early in AprU, 1861, one
Robertson contracted with defendant to buUd a fore-andaft schooner, of a certain tonnage, and of materials which
were mentioned, and with not less than six iron knees, for
the sum of £410, it being further arranged between them
that as defendant did not understand anything about shipbuilding, Captain Cauvin should superintend the construction of the vessel for him, and that any orders or directions
given by him should be attended to. While the vessel was
on the stocks. Captain Cauvin frequently inspected the
progress of the work, and upon one occasion, brought
Captain Wilson, a captain of experience, with him. The
I65. Id. for articles

plaintiff for the use of the

:

—

result of this joint inspection was that some additional iron
knees were suggested for the purpose of adding to the
strength of the ship, and on this being mentioned to Robertson, he remarked that, as the extra work was not included
in his contract, he must be paid for it, to which Cauvin
assented, and further directed that Robertson should make
Vol. IV.

Q

isss.

Nov.
. .

Martin

17.

i9
»«.

-'

Rive.

—
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the moulds for the knees and send them to plaintiff. The
knees were accordingly made by plaintiff and put into the
Rive, ship, and with some other articles comprised the account
now sued upon. Wilson said that he suggested the additional knees for greater strength.
Cauvin, in his statement, denied having ordered anything of plaintiff, or
having authorized Robertson to do so on account of de-

^1863.^

.j_i9.

Martiu

!)«.

fendant.

The defence was that defendant was not Hable for the
payment on the ground that the articles were rendered
necessary by the faulty manner in which the ship was put
together, and that the builder was alone responsible.
Watermeyer, for plaintiff.
Brand, for defendant.
Postea (November

19).

judgment of the Court, said
that Robertson, the shipwright, employed
to build the Hopefield Packet for defendant, was not the
agent for defendant. But it is scarcely necessary for the
Court to regard this, as the evidence shews that the articles
Bell,

J.,

The defence

delivering the

:

is

and proper for the
and were actually so employed, and have never been

in plaintiff's account were necessary
vessel,

paid for either by defendant or by Robertson. It is thereimmaterial whether the latter was or was not the
agent of the former, for the real question is whether these
articles ought to be included in the contract between
(After commenting on the
Robertson and defendant.
evidence on this part, his Lordship continued)
If defendant was not aware whether the contract which had been
signed would ensure him a good ship, he ought to have
gone to some other person, and the fact is that he did go
Cauvin knew as well
to Cauvin and put it into his hands.
as Robertson what kind of vessel would be obtained by the
contract with Robertson, and if he was not satisfied the
vessel would be a good and substantial one, it would have
been his duty to say at the outset that the contract must
be set aside and another entered into. According to the
evidence of Wilson the framework of the vessel was unexceptional, but he made some suggestions for the use of
fore

:

—
227
additional knees, not to remedy any defect in the vessel,
but as a friend of Cauvin, and with the view of securing
additional strength. Under these circumstances, I conaider that Robertson was entitled to consider he was acting

isss.
i 9-

..

Martin

»».

Eive

on

the written contract which he had sent to defendant,
which was to be executed under the eye of Cauvin. As
isoon as Cauvin exceeded the specification by recommending
any-thing beyond it, Robertson pointed to that specification,
and Cauvin went on to order that certain alterations should
be made, neither defendant nor Cauvin repudiating the
-original contract, but the latter going on to make further
alterations and suggestions.

Cloete and Wateemeyer,

JJ., concTirred.

Judgment

costs.

Plaintiff's

for plaintiff

with

Attorneys, Faiebeidqe & HuiL."|
G. J. De KOT.ji.
J

f Defendant's Attorney,

Crowe
Seduction.

—Oath

of

vs.

D.

Woman.

—Corroboration.

In an

action for damages by reason of seduction, unless
woman^s oath alleging the paternity is corroborated,
man's oath denying paternity is to be credited.

As

to

what

is sufficient

the
the

corroboration of the evidence of the

woman.
Action for damages by reason of seduction.

The

declaration alleged that on September

jgg3
1,

1862,

and

on subsequent

occasions the defendant had had connection
with the plaintiff, and that subsequently on June 7, 1863,
in consequence thereof a child was born. Certain lying in
•expenses were incurred, and the plaintiff claimed £50 in
payment of these expenses and £5 per month towards the
maintenance of the child.

The plea was a general

denial of the facts stated in the

-declaration.

The
The

was adduced
was in the service of deJuly, and remained at the house for
Q 2

following evidence

plaintiff stated that she

fendant's mother last

:

i^iH'
Crowe vs.D.

—
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1863
Sept. 29.

Crowe

vs.

D.

two months.
At the end of that time she gave notice,
She described the circumstances under which defendant

had connection with her. On the first occasion she wasunwilHng and resisted, but did not call for assistance
twice at his mother's house whilst she was in service, and
once at Mrs. P.'s, whither she went after giving notice,
defendant had connection with her. She told no one until
after the third occasion, and then she told her brother.
On the third occasion she told defendant that she was
pregnant by him, but he told her to mind her business.
On a subsequent occasion when she went to defendant, he
refused to speak to her, and she then assaulted him, whereupon she was summoned before the Magistrate, fined £1,
and bound over to keep the peace. The child was born on
June 7. In cross-examination she denied having had connection with any one before the occasion above referred to.
P. Crowe stated
Plaintiff is my sister
I had her out
from Ireland she came in March last year, and first went
to Mr. P.'s, then to defendant's, and then after staying
;

:

:

:

with me for three weeks, to Mr. P.'s again. I asked her
subsequently what ailed her
she would not tell me at
Subsequently I went to
first
this was in November.
defendant and asked him whether what my sister told me
was true. He said, " What ? " I told him what it was
:

:

He
if it was true he had better send her off.
was all false and he knew nothing of it. Afterwards
he came back to me and said, " Is that you, Crowe ? Come
down to-morrow evening and I'U make some arrangement."
and

said that

said

it

The following evening when I came, he said, " I can't make
any arrangement, your sister has thrown a stone at me and
I must take out a summons."
Cross-examined
Defendant said, if he did pay £20 or
£30, she would bring him up for damages afterwards, as
had been the case with another gentleman. I said I would
send her on board ship so that she would not be a trouble
either to me or to him.
He said no he had nothing to do
with my sister. I told him I was in debt and could not
:

;

afford to keep

my

sister.

For the defence

Mary

Carroll stated

defendant's

months.

I

father,

knew

:

I

and

plaintiff,

am housemaid
have

in the service of

been there for eighteen

who was my

fellow-servant for

229

two months

we shared the same room. I remember one
night going out to the village
plaintiff wanted to go, but
she did not go with me that night. I never saw defendant
:

,^^^\\

Aug. 31.
sept. 29.

;

except when he asked for his boots.
plaintiff was a
Defendant stated I live at Mowbray
and left in
July
servant in the house
in
she came
September. I never had connection with her, or took a
liberty with her.
I remember meeting plaintiff's brother
on October 28
I think he said I had been trifling with
He said if I
his sister.
I had never seen him before.
wrould give him £20 to send his sister to Port EUzabeth
the matter would be hushed up. I said I would not give
lier twenty half-pence.
On the 30th he accosted me again.
I told my father to move on as I had nothing to say to the
man. I told him I would make my arrangements, meaning
that I would speak to my attorney.
The assault took
place about November 3.
He again accused me of the
He
liberty I had taken with his sister and wanted money.
shewed me a paper and said it was impossible for him to
keep his sister. I said I had made my arrangements.
It
Cross-examined
I thought it was an imposition.
was a conspiracy.
I did not Uke my father to hear any
xinpleasant conversation.
I can't say whether I told the
brother anything about £20 on the third occasion.
I
I never went
never tapped at Mr. P.'s kitchen window.
near it. I never once was in her room. I have seen her
milk the cows. I have had a charge of affiliation brought
against me. I paid nothing
It
it was a gross attempt.
Tvas not prosecuted.
The person was Uving in the house
her name was Mary Thomson.
Witness, when asked by Bell, J., whether he had had
connection with plaintiff at his father's house, in her room,
at the cow-house, and at Mr. P.'s, swore distinctly in answer
to each question that he had not.
:

:

:

:

:

:

;

[Watermbybe,
48,

referred to Grotius,

J.,

5, 6.]

Barry, for plaintiff.

Watermeyer, for defendant.
Cur. adv.
Posted,

vult.

(September

29).

3,

35,

8

;

Voet,

(^rowe vs. d.
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1683.
Sept. 29.

Crowe

«)s.D.

said
We agree that
evidence is adduced to support
the Woman's oath, the man's oath denying the alleged
In this case we have the
paternity is to be credited.
positive oath of the woman, and the equally positive denial
[His Lordof the man that any part of her story is true.
ship commented on the manner in which the defendant's
evidence had been given, and continued
]
I consider
myself justified in arriving at the conclusion that there is
sufficient collateral evidence to require us to accept the
plaintiff's story as true, and disbeUeve the defendant's

Bell,
where no

J.,

delivering judgment,

:

sufficient extrinsic

:

—

denial.

Cloete,

J.,

concurred.

Watermeyer,

J.,

dissented,

and

said

:

I

do not think

that any such positive evidence from independent sources
has been given in support of the woman's story as would
justify me in rejecting the defendant's denial of it on oath..
Her story is, in my view, in itself of a character needing
strong evidence in its support to be believed at all, and
although I agree that the defendant did not give his

evidence in a satisfactory manner, yet it cannot be alleged
that anything sworn to by the brother as having been said
to him by the defendant before the trial amounted to an
admission, but altogether the contrary. The law, for the
safety of the classes peculiarly exposed to such charges,,
strictly requires evidence of a kind which, in this case, has
not been at aU submitted, such as previous familiarity,,
or similar circumstances which might render the woman's
story probable.

Judgment for plaintiff for £10 damages,
and £1 per month for alimony.

lying-in ex-

penses,

rPlaintiff's Attorney, T. J.

"!

DiOKSOS.

LDfitendanfs AttorDeya, FAIRERinaE

&

Mills
Trade Mark.
Interdict

HDLI..J

v.

Salmond.

—Interdict—Special Damage.

and damages granted against defendant for selling;
in bags bearing a trade-mark resembling

certain flour

;

231
that of the plaintiff's firm, the fiour not being plaintiff's
flour but inferior thereto, and this to defendant's know-

Action for damages on account of use of a trade-mark
and for an interdict.
The declaration stated that plaintiff was a miller and
dealt largely in flour, which for many years had been sold
by him in bags, marked with the following trade-mark :—
" D. MiUs,
Steam-Mill,
Castle Bridge,

Cape Town."

;

that the word " new " in capital letters is at certain seasons
added to the usual mark in respect of certain kinds of flour
that at various times between January 1, 1862, and present
date, and at Port EUzabeth, defendant has taken in use a
trade-mark for the sale of flour so nearly resembling the
trade-mark used as aforesaid, as to have a direct tendency
to mislead buyers of defendant's flour to wit, the mark
;

—

:

" MiUs,

Steam-MiU,

Cape Town,"

New
that plaintiff is the only miller of his name in Cape Town,
or in the Colony, possessing steam-miUs, and that he has
never authorized the use of the trade-mark, last aUeged, by

That not merely has the said trade-mark last
a direct tendency to deceive persons buying flour
into the beUef that they are dealing with plaintiff, or
buying flour ground at his mihs, but that in fact divers
persons have been so deceived, and in particular, in or
about April, 1862, fifty bags of flour were sold by defendant
to the firm of Fairbridge & Pearson of Port Ehzabeth, and
by the latter flrm supplied to the Hon. H. Tucker of
Cradock and forwarded from Port Elizabeth to Cradock as
if the flour of the plaintiff, which said fifty bags were not
plaintiff's flour, but bore the trade-mark last set forth, and
were by reason of the same mistaken for flour ground by
That the said flour was of a quality greatly
plaintiff.
inferior to the quality for which plaintiff's trade-mark is

any person.

set forth

1.

MillB vs.

Salmond.

ledge.

following

186S.

Dec.
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—

'-

Mills vs.

saimond

used by him, and that it was sold at prices far lower than
That by
those for which his said trade-mark is used.
-.
.i..rt«i
rcasou of the premoises plamtift has sustained £1000 damages,
which he prays defendant may be adjudged to pay, and
that defendant may be interdicted from using the trademark or alleged trade-mark secondly set forth.
The defendant pleaded the general issue, and further
that the fifty bags of flour in the declaration referred to
were part of a parcel of flour that one Davis agreed to
purchase from defendant
that Davis caused the said bags
to be marked as they were, and subsequently absconded
that Davis, having failed to fulfil his agreement, the fifty
bags remained the property of defendant
that before the
purchase of the fifty bags defendant informed Fairbridge
& Pearson, through the broker, that it was not the flour of

-1

;

;

;

plaintiff,

and that the

flour

was sold

to

Fairbridge

Pearson without the intention of saying that

&

was the

it

flour of the plaintiff.

The effect of the evidence will sufficiently appear from
the judgment of Bell, J.
Watermeyer, for

plaintiff, referred

1861, 235 (Digest))

(7 Jur. N.S.

;

to Colladay v. Baird
v. Tur-pin (7 Jur.

Deid

N.S. 673)
Blofield v. Pain (2 L. J. (K.B.) 68), to shew
that it is not necessary to prove special damage
Farina v.
Silverlock (24 L. J. (Ch.) 632), defendant is liable if he puts
it in the power of others to defraud
HoUoway v. HoUoway
Churton v. Douglas (28 L. J. N.S. (Equity)
(13 Beav. 209)
;

;

:

;

847).

The action is originally for
Denyssen, for defendant.
A mistaken course has been adopted. The
remedy is equitable, not legal. There has been a failure
The essence of the action is fraud,
of proof of damage.
and no fraud has been proved on defendant's part see The

damages.

:

Brown, The Collins Co.
Blanchard v. Hill (2 Atk.

Cohen

Collins Co. V.

v.

1857, 929)

485).

;

(3 Jur. N.S.

Bell, J. (after reciting the pleadings), said
The evidence of the letters and the witnesses examined in the case
has estabhshed that some time early in 1862 defendant
received a quantity of flour, some 800 or 900 bags, which
he said was marked " Steam-MiUs, Cape Town," and that a
:

—
233

man named

Davis, who has absconded, purchased of this
flour 300 bags, and caused them to be marked with the
addition ol the word " Mills " and the word " New." De-

fendant says that this was done unknown to him.
Now
is a very improbable story
and even supposing it to
be the -case, I do not see how it can help him. The flour
remains the property of defendant, who says he afterwards
discovers the trade-mark. Let us separate the oral from
the written testimony. We find that defendant employed
Messrs. Fairbridge and Pettit to sell the flour.
They make

this

;

sale to Messrs. Maynard of Grahamstown, and on April 15
the latter write a letter, a copy of which we are not favoured
with. We don't know what may have been its contents,
but it may have been to ask, " Is this really the flour of
D. Mills of Cape Town ? " In consequence of that letter
Fairbridge and Pettit go to defendant and say, " We have
discovered that the flour we have sold is not the flour of
D. Mills of Cape Town," but some other flour, and for some
reason or other, Fairbridge and Pettit take it upon themselves to guarantee that the flour is equal if not better
than Mills' flour. It is possible that defendant, having
compromised them, had instructed them to guarantee the
flour to be as good as Mills' flour.
The fact is still the
same according to the written testimony. Fairbridge and
Pettit wrote to the Messrs. Maynard that it was not the
flour of D. Mills, but as good
whereas we have it on the
evidence of Locke, the baker of Grahamstown, who had
bought some of the flour, that it was not equal to the flour
of D. Mills of Cape Town.
It shews the high character of
Mr. Mills' flour, when Locke, the baker, did not take the
trouble to examine it, and it was only when it was put into
the bin that it was found to be of an inferior quaUty.
Locke did not complain immediately or go back to the
Maynards, but in his letter, put in, he asked for a drawback.
After this correspondence had taken place, and
when the attention of Fairbridge and Pettit was called to

a

;

whether this was the flour of D. Mills, they sold fifty
bags to the Hon. H. Tucker, having previously written to
him to say that he could have the flour of D. Mills of
Cape Town. Fairbridge and Pettit, being resident in Port
EUzabeth, go and make a sale of fifty bags, which he in
Mr. Tucker's store for four months, he thinking it of course
it,

ises^

—
saimond.

234
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saimond.

Sood flour. Then came the oral testimony. Mr. Fairbridge
was on his way to England, and he gave an account which
took on himscK the whole burden of the mistake. This
account is unlikely, when it is contradicted by his letters.
It does not appear that parties considered Mills' flour had
a bad reputation
and after the evidence of Fuller, the
baker in Cape Town, this cannot be entertained. It was
not at all likely that the " D " would be left out to save
;

the flour from the disrepute of the flour of D. MiUs. Had
there been any person of the name of MiUs who sold the
the Court would have been prepared to give effect to
the argument of counsel
but there was no suggestion, and
could be no suggestion, but that the putting on of the
word " MiUs " was intended to deceive. It had deceived
Tucker and Locke.
It is said that there has been no
fraud but there has been a downright fraud committed on
Mr. Mills. The 200 bags were sold as Mr. Mills' flour, and
to the extent of that transaction, at least, he was defrauded.
I do not believe defendant's evidence that he said it was
not the flour of D. Mills. It would have been the simplest
thing in the world to have taken a brush and drawn it
across the word, and people would have seen at once that it
was not the flour of Mr. Mills of Cape Town. A fraud is
committed on traders and on the pubhc by the seUing of
inferior flour with a brand calculated to deceive.
The
Court will grant an injunction and award plaintiff £25
damages with costs.
The small amount of damages is
owing to the want of proof of specific damage, for although
there may have been other cases, the only ones before us
are those of Tucker and Locke.
flour,

;

;

Cloete and Wateemeybe,
& H. KEID.
LUefendant's Attorneys, fAIKBKIDGE
rPlaintiffa Attorneys, J.

JJ., concurred.
"I
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Acceptance.

Act
Act
Act
Act
Act
Act
Act

IV.

Proposal to insure. See Insurance.
5 & 6 Vict. c. 45, § 15.— See Copyright.
4 of 1854. See Copyright.
15 or 1856, c. 5, § 5. See Master and Servant.
20 OF 1857.—See Interdict. 5
20 of 1857. See Railway.

—

—

—
—
—

12 of 1858. See Attorney.
3 of 1861. See Indictment. 2
Advertisement. Notice. See Shipowner. 3
Powers. See Insurance;
1. AaENT of Company.
2.

—

—
— Authority. —Defendant

contracted
with R. that the latter should build him a ship, the nature of
the materials and construction being set forth in the contract.
Defendant appointed C. to superintend the construction of the
Additional work, not specified in the
vessel on his behalf.
contract, became necessary.
C. assented to its being done, and
with his knowledge and under his direction R. employed
Principal and Agent

plaintiff to

do

it.

Hdd, that

plaintiff

was

entitled to sue the

defendant for the value of the materials and work done.
Martin vs. Bive
225.
Alienation. Mortgage. See Will. 2
Amendment. Material. See Indictment. 2
Antenuptial Contract. See Attachment. 3
Arrest. See Insolvency. 3
1. Attachment, for contempt.
See Contempt. 2
2.
See Consul
3.
in execution.
Antenuptial
Wife's Separate Property
Contract
Schedule.
Respondent had obtained judgment
against applicant's husband, and attached certain goods. Applicant now alleged that portion of these goods were her own
property before the marriage, and the rest were given to her at
marriage. The antenuptial contract between applicant and her
husband was entered into nearly a year before the judgment, but
was not registered until eight days after it. The Co.tjet refused
.

.

.

.

.

.

.

.

.

.

.

.

.

—
—
—

—

—

—

—

—

—

an order restraining the sale in execution.
In no case could applicant succeed
Per Watermeybr, J.
with regard to the goods which were given to her at marriage.
..
..
..
IIT
Glynn vs. Van der Byl d; Co.
. .

4,

of letters.

— See Insolvency.

3

. .

.

.

.
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FAGS

—

Attestation, by mark. See Will. 2
Attorney. Minor Act 12 of 1858. A minor may be admitted
..
as an Attorney.
In re Powrie
..
1. ArrcTiON.
Sale divided estate.
See Right of Way.

—

—

.

—

—

.

.

7

—

See Sale. 1, 3
Atjctionebb's Commission.

2.

Authority of Agent.
1.

—

—See Sale.
—See Agent. 2

4

—

—

Incest Ord. 40, of 1828, § 51.
On the application of a
person charged with the crime of incest to be admitted to bail.
The Court refused the application on the ground that the
crime was punishable with death, and that innocence could not

Bail.

222
be presumed from the evidence. In re Kuhn
..
DisContempt of Court
Attachment
Dep^y- Sheriff
charge on payment of Costs.
A Deputy-Sheriff has no right to
allow a person attached for contempt of Court to go out on bail.Trotter vs. Lelmkuhl S Moore
69
.
Bidding. Sham. See Sale. 3
Bill of Lading. Cargo Damage. See Ship. 1
fairly

—

'2.

.

.

.

.

—

—

—

.

.

.

.

.

.

.

—
—
—
—
Cancellation. — Order of Sequestration — Second Surrender. — See
Insolvency.
Certified Copy. — Grosse Protocol. — See Practice. 2
Chuech of England; —General status
in South Africa. — See
1

of,

English Church.

—

Church. See Dutch Reformed Church.
Clergyman. See English Church.
Clerk of Peace. See Notice of Trial.

—
—
Commission. — See Insolvency.
3
Commissioner. — See Summons.
Common Wall.— See Servitude.
Composition. — See Partnership.
Conditions op Sale. — See Sale.
3
Audiion —Divided Lots. — See Right of Way.
Consideration. — See Promissory Note.
Consignment. — See Sale.
Consul. — Vice-Consul —Despatch from Secretary of State —Attachment for Contempt— Jurisdiction. — Respondent was the duly
2,

1, 2,

1.

2.

1

appointed Consul of the United States in the Cape Colony. He
appointed applicant Vice-consul, but subsequently revoked that
appointment, and appointed another in his place. Subsequently
a despatch from the United States Government was received by
the apphcant directed to the respondent and ordering him to
deHver the consular papers to the new Consul (who had been
meanwhile appointed), or to the applicant. The respondent on
being shown this despatch tore it up.
The newly appointed
Consul had not yet arrived.
Apphcant further alleged that
respondent had become unfit to discharge his consular duties.
Held, that The Coubt could not interfere at the suit of the
apphcant, and a rule ordering respondent to deliver up all con-

— —

—

—

.

—

237
page:

was discharged.
dissentiente.)
McDonald vs. McDowell
Contempt of Gottrt. See Summons.
sular papers, &o., to the applicant

.

1.-

2.'

.

.

.

(Bell,
. .

J.,
.

.

121

—

— Deputy-Sheriff — Discharge on payment
—Bail. —Where a defendant, on being served with

Attachment
Costs

of

a

summons by

the Deputy-Sheriflf, tore it up, and also a summons
against a co-defendant. The Cottet ordered his attachment for
contempt, but subsequently granted his discharge on condition

payment of all costs connected with the proceedings
he having apologised for his
and the fresh service requisite
of his

;

conduct.
A Deputy-Sheriff has no right to allow a person attached for

contempt out on bail. Trotter vs. Lelmkuhl & Moore
GOPYBIGHT. Interdict Ad 5 <fc 6 Vict. c. 45, § 15 Act 4, 1854.
On application by D. to restrain the proprietors of a colonial
newspaper from reprinting portions of a literary work composed
.

—

.

.

69'

hy applicant, and protected by the EngKsh Copjrright Act, The
CoiTRT granted a rule nisi, and subsequently in default of appearance by respondents made the rule absolute with costs.
GOREOBORATION. Oath of Woman. See Seduction.
(JOTOTS, SEPARATE. See Indictment.
Criminal Charge. See Insolvency. 2
Creditor, meaning of. See undue Preference.

—

—

—

1.-

2.
3.
4.

5.

—
Damage to Cargo. —See Ship.
See Letting and Hiring.
to Vessel. — See Ship. 2
See Servitude.
—See Trade Mark.

1

special.

Debtors

— Co-principal. —See Surety.
—
—
—
—
—
—
—
—
—
—

2

Defective Premises. See Letting and Hiring.
Despatch Secretary of State. See Consul.
Disagreement of Jury. See Jury.
of Prisoners
Not brought, legally into Court
1. Discharge
Lapse of time Circuit Court. Queen vs. Dienst and Kiester
80
2.
OF Prisoner Disagreement of JuTy. Queen vs. Heywood
182
Dishonour, Notice of. See Provisional Sentence 3
Divided Lots Estate Auction- See Right of Way.
1. Dutch Reformed Church.
Constitution of Synod Ord. 7 of
1843.
The constitution of the Synod of the Dutch Reformed

—

—

—

—

Church, according to Ord. 7 of 1843, only allows ministers of
Churches in the Cape Colony to take part therein.
The words " Dutch Reformed Church in South Africa,'' when
used in Ord. 7 of 1843, are equivalent to " Dutch Reformed
Church in the Cape Colony."
A minister of a Church in the Orange Free State declared by
action at the instance of a duly elected elder and a member
of a Church in the Colony disentitled to take part in the
proceedings of the Synod.
Loedolff <fc Smuts vs. Murray &

Louw.

..

..

.

•

.

.

.

.

.

.

. .

. .

. .

68

—

—

.
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Dutch Reformed Church.

—Fast

Illegality

—Attem'pt

PAGE
to set aside

Votes and Proceedings of Past Synods.
The Sjrnod of the
Dutch Reformed Church of the Colony constituted under Ord. 7
of 1843, sat in 1852, 1857, and 1862.
In each of these sessions
certain persons took part in the proceedings and voted who were
representatives of Churches beyond the Colony.
This was done

under bona

members

fide belief

of the Synod.

that such persons were entitled to be
In 1857 one of the plaintiffs protested

against such persons taking any part in the proceedings, but did
nothing further. In 1862, at the suit of the plaintiffs, who were
qualified members of the Synod, the Court declared that such
persons had no right to sit in the S3?nod, and they thereupon
Whilst the Synod was still sitting, plaintiffs brought
retired.

have it declared that the acts and resolutions of
the Sjmods of 1852, 1857, and 1862, in which such members
took part, should be declared null and void. There was no allegation as to how the persons subsequently disqualified had voted.
this action to

The Court

refused to set aside the acts and resolutions of the
Synods, holding that they were not invalidated by the subsequent disqualification of such members. Loedolff ds SmiUs vs.
Robertson and Others
..
..
..
..
..
..
.

—

Embezzlement. See Indictment.
English Church Clergyman Suspension

—

—

128

—Deprivation—Synod —

—

Notice of Meeting. Sentences of suspension and deprivation pronounced by the Bishop of Cape Town against an incumbent

within his diocese for refusing to give notice in his Church for
the election of lay delegates to a Sjmod of the diocese, in conformity with certain printed regulations purporting to be acts
and constitutions passed at a previous Synod, and transmitted to
such
the incumbent in a letter from the Bishop, reversed
;

on the part of the incumbent not being an offence for
which by the laws of the Church of England his suspension and
deprivation would have warranted.
Constitution and authority of the Bishop of Cape Town.
General status of the Church and its ministers in the Cape
Long vs. The Bishop of Cape Town
..
..
of Good Hope.
Encroachments. See Servitude.
refusal

—

—See Promissory Note.
—
3
—
Exception. — See Pleading.
Execution, Stay of. — See Provisional Sentence.
Evidence. — See Insolvency. 2
Eideicommissum. — See Will. 2
Eire Insurance. —See Insurance.
Forged Instrument. — Promissory Note. — See Provisional SenEquities.

Examination of Insolvent. See Insolvency.
Exception of Division. See Surety. 2

1

tence. 1

Eraud, Consideration.

—See Promissory Note.
—See Insolvency. 3

Fraudulent Insolvency.

162

—

.

—

..

239

— Conditions of Sale. — See Sale. 4
Illegality, past. — See Dutch Reformed Church. 2
Incest, punishable with death. —See BaiL
Indictment. ^-Ord. 84 of 1831 EmhezdemerU —Separate Counts
—Jury
—The prisoner was indicted on iive counts for

PAGE

Government dues.

1

1.

List.

" embezzlement," the counts embracing a period of three years.
An objection taken on behalf of the prisoner that the EngUsh
rule that no indictment can contain more than three distinct

charges committed within six months, should be appUed, overruled.

2.

An objection by the prisoner that no jury could be legally
empanelled to try him, because Act 11 of 1860, repealing
Ord. 2 of 1845, did not provide for any Government of&cer
signing the jury list, overruled by the Supreme Court, after
Queen vs. Gordon. .
.
reservation by the presiding judge.
- Theft Property in Goods Stolen Act 3 of 1861 Amendment. In an indictment charging prisoners with theft, there
was no allegation that the goods belonged to any particular
person, or to any person at all On motion to quash the indictment, it was held, that the objection was good and the prisoners
must be discharged.
No amendment of such an indictment can be made at the
trial under Act 3 of 1861.
Queen vs. Sailing and Others
Cancdlation of Order
Insolvency.
Second Surrender
Practice.
^Where the surrender of an estate had been accepted

—

.

—

—

14

—

1.

—

.

in ignorance that the applicant

.

—

—

—

79

had previously surrendered, and

that there had been no available assets, the trustee having to
pay the costs of administration himself, The Court cancelled

In

Campbell .
.
.
Charge
Ord. 6 of 1843, § 62
Evidence.
An insolvent cannot refuse to be sworn to give
evidence in proceedings before a commissioner under Ord. 6 of
1843, sec. 62, on the ground that he is about to be tried for
fraudulent insolvency. In re Joseph
.
.
Arrest
Commission
Attachmeni of Letters
Fraudulent
Examination of Insolvent. Where an insolvent had been
arrested on a charge of making away with property belonging
to his estate, and a preUminary examination was pending. The
Court, on the application of the Trustee, granted an order for
the attachment of certain goods consigned to him, and ordered
that aU letters addressed to the insolvent should be opened
in the presence of the Master, and that a Commission should
issue for the examination of the persons named in the petition, with the exception of the insolvent himself.
In re
Robinson
.
the second surrender.

2.

Commission

— Criminal

re

.

—

.

.

102

.

I

—

—

3.

—

—

.

to

.

.

.

—

Removal

4.

.

—

—

that

of

Creditors.

place between A.
to trace

.

.

.

of Trustee

.

—Where

.

6,

.

1843,

§

.

41

—

.

.

.

Interest

.

.

.

opposed

had taken
was very difSoult
books whether certain accounts were due

and

from A.'s

.

— Ord.

business transactions

B., in relation to

which

it

104

—
?40
PAGE
,

to himself or to B.,

and upon

A.'s insolvency B.

had been

appointed trustee, and A. subsequently refused at a meeting of
creditors to answer questions relative to

Hdd, that the above were not

these transactions.

grounds for B.'s
removal from his office under Ord. 6 of 1843, § 41.
In re
Wells, Phelps vs. Tucker
5.- Insolvency.
See Partnership.
Proposal
Acceptance
Payment of Premium
Insueanoe.
Powers of Agent of Company. B. was the agent of the defendant Company, a fire insurance company, having its head
office at Cape Town and a branch at the village of S., where
B. resided, being some distance from Cape Town.
B. had
.

—

—

sufficient

.

.

.

.

.

.

.

.

.

.

authority to receive premiums and to act for the

company

generally, except as to the acceptance of proposals.

In April

made a proposal to B., to insure
defendant company his buildings and goods therein,

the plaintiff, resident at

with the

84

—

—

—

.

S.,

B. inspected the premises and transmitted thp
proposal to the company, who wrote an acceptance, which B.
handed to plaintiff. The amount proposed was, on the building,
£600, and on the goods £300. Nothing more was done until
situated at S.

when B.
company as to

July,

visiting the

head

office

was questioned by the
B. being under the im-

plaintiff's intention.

pression that the plaintiff did not wish to complete the insur-

was thereupon cancelled in the company's
remained in ignorance of this.
On December. 6, the premises adjoining the plaintiff's took fire, and
in consequence thereof the plaintiff went on December 7 to
B., who knew of the fire, and asked him to complete the
Plaintiff paid the premium, and B., at plaintiff's
insurance.
" £500 house and furnirequest, endorsed on the acceptance
The goods at that time were worth more
ture ; £400 goods."
than £400. On December 9, before the company were aware
of the payment of premium, the plaintiff's premises and goods
were destroyed by fire. Held (by a majority. Bell, J., diss.),
that plaintiff was entitled to recover against the company.
ance, the proposal

books.

Plaintiff

—

Cornelissen vs. Equitable Fire Insurance Co.
Interdict. See Copyright.
See Trade Mark.
See Railway.
Removal of Obstruction. Where applicant had hired a
.

1;

2;
3.
4,

.

.

.

.

35

—

house from respondent, and alleged that on taking possession of
the premises he discovered that respondent had erected a wooden
partition that deprived him of the use of portion of the premises, and the evidence for the respondent went to show that
applicant had some knowledge that respondent intended erecting
the partition before the agreement was entered into, The Coxtet
refused to grant an interdict and an order for the removal of
the partition. Brittain vs. Boyes
Act 20, 1857 Railway Company Locus standi. Where
an Act of Parliament authorized the construction of a railway
.

5;

.

.

.

—

.

.

.

.

.

—

.

.

103

.

.
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from Cape Town to Wellington by a private company, and

company commenced the terminus for the latter place at a
distance of nearly a mile from the village, and it was alleged, on
their behalf, that the cost of bringing the railway right into the

the

owing to engineering difficulties, be very great.
Cottbt, at the instance of an inhabitant of the village,

village would,

The

granted an interdict restraining the company from going on
with the erection of this terminus pending an action to be forthMalan vs. Ca'pe Toivn *
with brought by the apphcant.
Weilington Railway Co. Ld.
.

JuETSDiCTiON.
1.

2.

.

.

.

.

81

.

See Consul.

JuEY List. See Indictment.
JvRY.—Disagreement of—Rule of Court 52—Discharge
Where a jury disagreed as to their
soner New Trial.

—

—

of

Pri-

verdict,

and were discharged by the presiding judge on Circuit, the prisoner being allowed to be at large on finding bail. The Court
held that such prisoner was entitled to an unconditional discharge.
The Queen vs. Heywood.
Can such prisoner be tried again ? (Not decided). Ihid
.

Knowledge, of Holder.
Letting and

—Fraud.

Hiring. —Defective

182

.

See Promissory Note.

Premises

—Damages. — Defendants

a store, plaintiffs being at that time dealers in
rough goods, both heavy and hght, to defendant's knowledge.

let to plaintiffs

The

store was an old one, having a ground floor and an
upper one, and was in a more defective condition than would
be apparent to a casual observer. Plaintiff inspected the pre-

mises at the time of the agreement.
Thereafter plaintiffs
stored rough goods upon the whole of the upper floor, such
goods being of a greater weight than professional men would

The previous lessee had. however,
upon this floor. The floor
was 19 feet across and unsupported by pillars, the beams being
inserted in the walls.
It was however of sufficient strength to

have advised
stored a

still

it

could bear.

greater weight of goods

have borne hght goods. Shortly after the plaintiffs had stored
the goods the floor gave way, and the goods were damaged. The
plaintiffs sued for damages in the Circuit Court, but it was held
they were not entitled to succeed, on the ground that defendants
had no knowledge of the defective state of the premises at the
time of the agreement, and that plaintiffs should not have
stored so heavy a weight of goods upon the floor.
Upon Appeal, this judgment was reversed, The Coubt
(Bell, Cloete, and Watebmeyee, JJ.) holding that the
landlord was bound to place and keep the premises in a sufficient state of repair, to enable a reasonable quantity of goods

to be stored therein,

and that no more than a reasonable quantity
(Hodges, C.J., diss.)
Duties of lessor and lessee discussed.
Stewart db Co. vs.

had been

stored.

Staines' Executors

Vol. IV;

.

.

.

.

.

.

.

.

.

.

.

r

_

i5j

—

;

.

.

.

.
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LoCTJS Standi.

See Interdict. 5

Magistrate's Case Reviewbd. See Master and Servant.
Maek, Attestation by. See Will.
Master of Ship. See Ship. 1, 3
Master and Servant Act 15 of 1856, ch. 5, § 5. A servant was
sent by his master to buy certain goods the goods were delivered to him, but when delivered by him to his master they

—

—

;

were found short in weight.
He was convicted before the
Magistrate, under Act 15 of 1856, ch. 5, § 5.
On review. The
Court (Bell, J., dubitante) upheld the conviction. M. C. reviewed
1.

Minor.

.

.

.

.

See Surety.

2.

Minute and Grosse
1.

.

.

.

.

.

'

.

.

.

.

.

223

See Attorney.

Mortgage.

—Protocol.

See Practice. 2

See Will. 2

See Surety.

2.

Negligbnoe. See Ship. 1, 2
Notary. Notice of Dishonour

—

—Provisional

—The

duty
one which
a notary has no power to delegate to another, but must be
performed personally. Wilken vs. Ritchie. See Prov. Sent. 3
Discharge of Prisoners.
Notice op Trial.
Clerk of Peace
Where the notice of trial served on the prisoners had not been
Sentence.

of giving notice of dishonour of a bill or note

—

—

—

signed

is

by the Clerk

of the Peace, held that the prisoners

78

had

not received due notice of trial
The prisoners not having been brought legally into Court,
and two Circuit Courts having sat since their committal for
The Queen vs. Dienst
trial, held that they must be discharged.
cfe

80

Kiester

—Advertisement. See Ship. 3
Oath of Woman. — Corroboration. See Seduction.

Notice.

Obstruction op View. See Servitude.
Obstruction, Removal of. See Interdict. 4
Onus of Proof. Damage. See Ship. 1
Ordinance 40 of 1828, § 51. See Bail. 1
Ord. 84. See Indictment. 1

—

104.

§ 41.

See Practice. 2
See Partnership.
See Insolvency. 4

§ 62.

See Insolvency. 2

Attestation.

6 of 1843,

§

28.

§§ 83, 84, 88.

See

Undue

Preference.

Ord. 7 of 1843. See Dutch Reformed Church. 1, 2
Ord. 8 of 1843. See Railway.
Ord. 15 of 1845, §§ 2 and 3. See Will. 3
Oed. 5 of 1858. See Sale. 4
Ownership, Reputed. Consignment. See Sale. 1

—

Partnership.

— Composition —

Set-off

— Insolvency — Ord.

6,

1843,

.

.

.

.
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;

PAGE
the sequestration of W.'s estate, an offer of composition was accepted by his creditors, and in pursuance thereof
it was agreed that all the assets of the estate should belong to
J. S. and R. S. equally, on condition of their securing to the
§

28.—Upon

Thereafter J. S. and R. S. signed

creditors certain payments.
joint

A

in favour of the creditors.

and several promissory notes

similar transaction took place with regard to one B., whose
Theredebts J. S. and R. S. took over before his surrender.
after R. S. surrendered,
share to the creditors of

and

J.

S.

W. and

paid more than his half

W. had

of B.

immovable property at the date

certain

a right to

and

of his surrender,

thereafter his trustee obtained transfer thereof.

brought

J. S.

have it declared that
he was entitled out of W.'s estate to the amounts he had
advanced to the creditors of W. and of B., over and above his
half share.
The surplus in W.'s estate, after repayment of the
monies advanced, would be about equal to the short fall in B.'s
estate.
The Court gave judgment for the plaintiff. Stone vs.
this action against the trustee of R. S., to

Stone's Trustees

Plan, Gbneeal.
Pleading. See

1.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

66

See Right of Way.
Sale. 2

See Servitude.
See Undue Preference.
Pkactice. Transmission of Will from Custody of Master. On
application. The Court ordered the Master to transmit an
original will to Somerset East, in order that it might be pro-

—

—

duced in the Circuit Court in an action in which

its

validity

was

disputed.

Semble,

summons
Wife

vs.

Ord.

the

cause

will

has

not make such an order before
been issued.
De Klerk and

Jourdan
Minnie and Grosse
.

—
104. — On

Will

2.

The Court
in

.

.

.

.

.

.

.

— Protocol —

.

.

.

.

Copy

Certified

.

.

—

58

application for an order on the Registrar to

deUver up the original minute of a will in the protocol of a
Notary, The Court refused the order, but directed that the
Master receive and enregister a notarial copy of the will certified

by the
3.

Registrar.

Defective

In

re Neethling

.

.

.

.

.

.

Summons Amended^
Kruger. See Undue Pre-

Prayer in Circuit Court

MacMaster's Trustees

vs.

Executor of

ference.

See Insolvency. 1
See Provisional Sentence. 1
Prayer in Circuit Court Summons.

4.

5.

—

Defective.

See Undue

Preference.

Premium, payment
Principal.

of.

See Insurance.

See Agent.

Proclamation of August 6, 1813. See Railway.
Promissory Note.
Consideration
Fraud
Knowledge

—

—

—

of Holder
signed three promissory notes in favour of K.
for valuable consideration, and K. further induced G. to sign

—Equities. —G.

59

.

..

...
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three other notes, the

names

of the

payees being

left

blank, K.

agreeing to hold one set of notes as security for the other
set.
P. was cognisant of the transaction between K. and G.,
and obtained possession of both sets of notes, four from K., and
the other two through their having been put into circulation
owing to transactions befween K., P., and certain parties to
whom K. had made loans. G. having assigned his estate, P.
sought to prove thereon for all six notes. Hdd, that the transaction was a fraud upon G.'s other creditors
that as no other
consideration had passed for the second set of notes, and P. was
aware of this fact, P. could only claim upon one set.
Pil;

kington vs. QlynrCs Assignee

.

.

.

.

.

.

.

198

Promissory Note. See Provisional Sentence.
Property, in goods stolen. See Indictment. 2

—

Proposal. Acceptance. See Insurance.
Protocol. See Practice. 2
1. Provisional Sentence.
Practice Stay of Execution Forged
Instrument Sheriff's Return. Respondent had obtaiued provisional sentence upon a promissory note purporting to be
signed by apphoant who was in default. The Sheriff's return
stated that the summons had been left at defendant's residence
with his brother, as defendant was away from home. A writ
was taken out, and after attachment of defendant's goods, he
made an ex parte application for a rule nisi, restraining the
respondent from executing his judgment on the ground that the
summons had not been left with his brother, and that the signaThe Court
ture to the promissory note was a forgery.
(Bell, J., diss.) granted a rule nisi, but on the return day

—

—

thereof,

—

—

—

upon further information by affidavit supporting the
same with costs. Haycraft vs.

Sheriff's return, discharged the

Filmer
Position

2.

of Division.

of

—

Sureties

and co-principal Debtors

Where persons bind themselves

—Exception

as " siareties

and co-principal debtors " they thereby renounce the "
ficium divisionis," as well as the " beneflcium ordinis."
der Vyver vs.
3.

De Wayer and

—

.

.

.

.

bene-

Van

.

.

.

—

27

Notary. -^ Where
Notice of Dishonour
Promissory Note
there was a conflict upon the affidavits as to whether notice of
dishonour had been received by the defendant. The Court
refused provisional sentence, and ordered the plaintiff to go into

the principal case.

The duty

1.

others

217

Wilken

vs. Ritchie

.

.

.

.

.

.

of giving notice of dishonour of a bill or note,

is

one which a notary has no power to delegate to another, but
must be performed personally. Ibid.

it

'Rail-way.— Interdict— Ord. 8 of 1843, § %—Act 20, 1857, § 11
Right of Railway Company to take Materials for a Railway
Station from quit-rent Farm.
A railway-station is not such a
necessary part of a railroad as to allow a railway company, with
powers similar to the powers granted to the Road Board, under

—

—

78
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Ord. 8 of 1843, to enter on the lands of any person holding on
quit-rent title, and quarry stone for the purpose of building

such a station. Slabber vs. Bell
See Interdict. 5
Ratification. Altered conditions. See Sale. 2
Remoteness op Damage. Negligence. See Ship. 2
Removal of Trustee. See Insolvency. 4
.

2.

.

••

•

"

Railway.

—

—

of Sale— General Plan— Trespass—
In 1853
Sale by Auction of Building Lots Portion of Estate.
C. put up his estate for sale by public auction in building lots.
The estate was bounded on two sides by high roads.

Right of VfAX.— Conditions

—

—

A

general plan of the estate was exhibited at the sale, showing
intercommunication between the lots by means of various cross

The conditions

roads leading to the high roads.

of sale

had

been subsequently lost, and it was not clear whether they contained any reference to roads, but there was evidence to the
effect that it was publicly given out at the sale that the roads
were only to be opened where contiguous lots were sold. Certain
The general plan was
lots were sold, when the sale was stopped.
Thereafter plaintiff bought
filed in the Registry of Deeds office.
from C. all the unsold portion of the estate, his diagram showing

no roads except those leading from one to another of the lots sold
in 1853.
Thereafter defendant purchased two of the lots sold
in 1853, and claimed to use all the roads laid down on the
plan exhibited at the sale in 1853. The Coukt held that the
defendant had a right to use such roads as were laid down on
the plan, and were necessary and convenient of access from his
lots to the high roads, such roads passing between lots sold at
the sale, but that he had no right to roads laid down on the
general plan, but passing between lots unsold at such

had

sale.

bought from purchasers at the sale in 1853,
certain lots separated on either side from the remainder of the
estate subsequently purchased by him by roads laid down on the
general plan, this purchase being prior to that of defendant. Held
Plaintiff

(Watekmeyeb,

also

J., diss.)

that the plaintiff could close up these

roads, defendant having, apart therefrom, access of convenience

and necessity

Rule of Coukt,
52.
80.

1.

Sale.

to the high roads.

18, 19.

Hiddingh

vs.

Topps

.

.

.

.

See Servitude.

See Jury, 2.
See Summons.

—

—

—

—

Consignment
Insolvency
In
Bepvied Ownership.
December 1859, defendants P. & 0., residing at Port Elizabeth,
sent to M., carrying on business in a country village, certain
goods on consignment. At this date one W., to defendants'
knowledge, held a general bond over M. for a large amount.
Some months after M. wrote to defendants that he would be
all accounts with them.
Defendants replied
M. would sign promissory notes for goods in his possession, and would give them security they would close the

glad to close
that

if

107

—

..

.

..

.

..

..
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M. sent the promissory notes, whicli defendants
acknowledged, but he furnished no security. The notes were
passed through the books both of M. and the defendants, but
Shortly before insolvency
were not negotiated by the latter.
W. wrote to the defendants, stating they would be protected as
their goods were held on consignment.
M. surrendered his
estate, the promissory notes not having matured, and the bond
of W. being still in force.
Some of the goods had been sold by
M., but no separate books or accounts of these sales were kept
by him. Before insolvency, M., acting upon legal advice, gave
up the unsold goods, which were marked, to H., for defendants,
but also brought them up in his schedules.
M.'s trustee
sued defendants in the Circuit Court for the recovery and retransaction.

Hdd (per Watekmeyek, J.), that the
goods were never sold to M., and always remained in M.'s
possession on consignment as defendant's property, and that
the taking of the promissory notes under the circumstances did
not alter the position.
McNaughten's Trustee vs. Perkins,
delivery of the goods.

Ogilvie

k Co

Thereafter P.

16

&

O. sued M.'s trustee for an account of the

goods sold to M. before insolvency.
Held (by the Supbbme
Court), that they were entitled to succeed. Perkins, Ogilvie
d:
2.

Co. vs.

McNaughten's Trustee

Sale by Atjotion.

—

— Conditions

.

.

.

Sale

of

.

.

.

.

.

.

.

—Ratification — Variance

16

—

Pleading.
Where at a pubUc sale by auction of certain
landed property, a certain lot was knocked down to defendant,
who had not bid for it but, after considerable pressure on the
part of the auctioneer and agent for the sale, defendant agreed
to sign certain conditions of sale, materially at variance with
the original conditions read out before the sale, but in which he
acknowledged the purchase, and defendant subsequently took
Held, that
possession, and signed a declaration as purchaser.
upon pleadings alleging that the defendant had purchased at
public auction, and alleging the further acts as above, plaintiff
was entitled to succeed on account of defendant's subsequent
;

acquiescence, but no costs allowed the plaintiff.

Van
3.-

der Venter

.

.

— Auction. —

.

.

Carruthers vs.
.

.

.

—

.

96

Sham
Conditions of Sale
Bidding. In an action brought to compel defendant to take
transfer of a farm which it was alleged he had bought at a public
and Purchase.

—

auction.

from

the sale

Van
4;

The Coubt

plaintiff's

by the

der Berg vs.

refused to entertain the case,

evidence that

sham

bids

it

appearing

had been made at

auctioneer, in order to induce others to bid.

Du

Toit

.

.

.

.

.

.

of

property, movable and immovable, at pubUc auction.

became the purchaser.

.

— Auctioneer's Commission — Ord. 5
—Defendant, an auctioneer, sold certain

Conditions of Sale
1858 Government Dues.

One

Plaintiff

of the conditions of sale stated that

the purchaser should pay the auctioneer's commission and Government dues of 3J per cent., and the expenses of the sale in

61

—

—
.

.

.

2i7
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and expenses

cash, also the suual transfer dues

A

mortgage.

further condition stated that as

of transfer

all

and

the property,

movable and immovable, was sold together in one lot, the land
should be appraised, and the sale declared at the appraised
value, for the sake of justly and fairly paying the Government
and transfer dues on the landed property, necessarily associated with it at the sale by auction.
The defendant claimed
from the plaintiff 2J per cent, commission, and Government
auction duty at the rate of 1 per cent, upon the whole purchase
price, and refused to deliver up the property sold until payment. The plaintiff paid under protest, and brought an action
claiming that he was only bound to pay the above dues on
the immovable property, as the 3-J per cent, mentioned in the
conditions of sale only appUed to such property, and adduced
evidence that the usual auctioneer's commission on movables
was 5 per cent, and Government duty 2 per cent., and that
these were paid by the seller, and claimed back the difference.
Hdd, that defendant was entitled to succeed. Reed vs. Kirkwood
.

.

.

.

.

.

.

.

.

.

.

.

.

.

.

71

See Attachment.
Seduction. Oath of Woman Corroboration. In an action for
damages by reason of seduction, unless the woman's oath alleging paternity is corroborated, the man's oath denjring paternity

ScHBDtTLB.

is

—

—

—

to be credited.

As
Crowe

to
vs.

what

is sufficient

corroboration of evidence of

woman.

D

227

See Summons.
Servitude. Common Wall Encroachment Obstruction of View
Damages Rules of Court, 18 & 19 Pleading Exception
Practice.
S. owned adjacent properties A. & B., and sold

Sbbvioe.

—
—

—

—

—
—

—

—

and a condition was inserted in the deed of transfer of B.
that no buildings should be erected thereon so as to obstruct the
B.

;

view from A. Held, that an obstruction of the view by trees
was not within the meaning of the condition.
Where buildings had been erected which were an encroachment upon plaintiff's property and had stood for some years
without objection. The Court refused to order their removal,
but restricted plaintiff to damages. Myburgh vs. Jamison
Summons was issued in an action of trespass. Thereafter
defendant sold and transferred the property portion of which
was alleged to have been an encroachment. When the declaration was filed, more than two terms had elapsed since the issue
of summons.
Defendant pleaded that the property had been
transferred by him to a third party who should have been
joined as co-defendant, and for a rejoinder, excepted that the
summons was bad under Rule 18. The Court overruled the
exception.

Ibid

.

.

.

1.

See Partnership.
Sheriff-deputy Attachment

2.

Sheriff's return

Set-off.

.

.

.

.

.

.

.

.

.

—
—Bail. See Contempt. 2
—Impugned. See Provisional Sentence.

1

.

.

8

.

.

8

——

—

.

.

—

.
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1.

—Damage Cargo^Bill Lading —Negligence —Onus
Proof. — A cargo of dates in bags was shipped at Cape Town, in

Ship

to

of

PAQE

of

a ship of which defendant was master. The cargo was consigned
and the bill of lading signed by defendant,

to D. at Algoa Bay,

acknowledged that

was received

it

in

good

At Algoa Bay

order.

the cargo was transhipped to Hghters at the vessel's side, and

The evidence
damaged or sound
and it was alleged,

afterwards landed from the lighters on the beach.

was

conflicting as to the cargo being in a

when taken out of the ship's hold,
but denied, that the bags were negUgently thrown into the
hghters by the ship's crew, and that the damage was caused in
condition

The day after the discharge, the cargo being
examined on the beach, was found to be damaged and unmerconsequence.
chantable.

After the cargo left the vessel's side, the risk of the

ship terminated according to the

become

custom of the

D. having

port.

insolvent, his trustee sued defendant for the value of

The Cotot gave judgment for defendant, on the
ground that the plaintiffs had failed to shew that the damage
was not incurred in landing the cargo from the Hghters. Dams'
the cargo.

Duncan
Damage to Vessel

Trustee vs.
2.

Damage.
Indies,
injuries

—

.

.

.

.

.

.

.

— Patent slip — Negligence — Remoteness of

183

Plaintiff, the master of a ship bound for the East
was compelled to put into Simon's Bay, owing to
sustained by the vessel at sea. He contracted with

defendants, the owners of a patent

slip,

that they should haul

the vessel thereon in order that she might be repaired.
Owing
to the unskilful manner in which she was handled, the vessel,
on being brought on to the slip, under the direction of one of
the defendants, fell partially off the slip and was damaged.
Held, that the defendants were liable to the plaintiffs for the
damage sustained by the ship in so falling, and for the cost of
getting her clear of the sUp' but not for her consequent detention
;

in Simon's "Bay.
3.

Wimhle

vs.

De

Pass, Spence, and Granger

—Liability of — Ooods Supplied
Advertisement — Master of Ship. — Plaintiffs

Shipowner.

—

.

.

—

187

Ship
Notice
sued defendant as
owner of a ship, for goods supphed to S., the master, on behalf of
the ship, It was proved that, before the goods in question were
supplied, defendant, in consequence of being held liable for
goods supphed to his ships, put a notice in the local newspapers
that he would not be responsible for debts contracted for provisions supphed to the masters of his ships.
Plaintiffs' clerk saw
the advertisement, but continued to supply goods for the ship
to S., who for several years thereafter, paid the accounts sent
in.
Defendant paid S. a fixed sum monthly, out of which such
accounts were to be paid. Held (by a majority, Hodges, O.J.,
diss.), that under the special circumstances, defendant was not
liable.

Adams

Scheitlin <& Co. vs.

Slip, patent.

See Ship. 2

—

.

.

—Rule
—Where

SrMMONS. Witness Service of
—Committal for Contempt.

of

to

..

..

.,

..

80

Commissioner

a copy of

summons was

Court,

74

—

—
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served upon a witness at Sea Point, on the 4tli, to appear before
a commissioner in Cape Town on the 6th, and conduct-money
tendered, she promising to come, but the original

not exhibited

and subsequently on the

;

summons was

summons was
the

5th,

original

a
warrant was issued for the committal of the witness on her
In re Robinson, Ex parte
refusal to attend on the 6th.
exhibited to the witness at Stellenbosch

;

105

Forsdike
1.

2.

See Provisional Sentence. 2
-Plaintiff agreed with L. to
Mortgage bond
Minors.
advance him certain sums of money to be employed in building
on and improving certain land, which both parties were under
the belief had been bequeathed by L.'s father-in-law, deceased,
to L.
D.-, the testator's executor, under the same behef, agreed
to become surety and co-principal debtor until such time as a
bond should be passed upon the property. Underhand bonds
were passed for £150, advanced according to this arrangement,
and then D. discovered that the property had been bequeathed

StTBETY.

—

—

of whom were minors, " free and unmorthowever, remained in ignorance of this, and
made further advances at the instance of D. Plaintiff sued L.
and D for the amount.D. tendered £150.- Hdd, that the
matter must be referred to the Master for report as to the
extent his estate had been benefited by the sums advanced, a
curator being appointed to watch the minors' interests ; D., to
pass a mortgage bond to the amount to which the property had
been benefited, and to be personally liable for the difference if,
to L.'s children,

gaged."

some

Plaintiff,

upon the report,

it

was discovered that the whole amount had not
Mechau vs. Louw and De Villiers

been beneficially expended.

SuEEENDBE.

—Second.

See Insolvency.

Stjspen-sion of Glerqyman-.

&Ysoi>— Notice

of Meeting.

Constitution

—

of.

See English Church.
See EngMsh Church.

See Dutch Eeformed Church.

Theft Property in goods
Trade Maek. Interdict

—

stolen.

—

1,

2

See Indictment. 2

—

Special Damages.
Interdict and damages
granted against defendant for selhng certain flour in bags bearing a trade-mark resembling that of the plaintiff's firm, the flour
not being plaintiff's flour, but inferior thereto, and this to defendant's knowledge. Mills vs. Salmond
Trespass. See Right of Way.
Trial, New. See Jury. 2
Trustee, Removal of. See Insolvency. 4

Undtte Peefeeencb.— 0?-(Z. 6
Defective Prayer in

of 1843, §§ 83, 84, 88

Circuit

Court Summons.

—

—Pleading-

In 1859 M:
agreed with R. to transfer to him certain premises' within six
months for a certain sum, in order to discharge a debt which
M. owed to K;
At this date it was doubtful whether in law
M.- " contemplated insolvency,"- but clear that he did not
" intend to prefer " K.
The premises had been previously

VOL. TV.

118

1

S

230

.
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the purchase price to be paid by instalments, the last instalment falling due, and the premises re-

bought by M. from

J.,

name. K. died, and defendant was appointed his
In I860 M. sold to defendant certain sheep, in
pajntnent whereof defendant gave M. a promissory note in favour
of J., whereupon J. transferred the premises to M., and M. to
K.
The sale of the sheep was entered into for the purpose
of eifecting this transfer, and was made at a time when M.

mained

in J.'s

executor.

and intended to benefit K.'s
In 1861 M.'s estate was sequestrated. His trustees sued
defendant in the Circuit Court, the summons praying that the
premises might be retransferred to them, and rent paid from
the date of the agreement in 1859.
Hdd, that M. was a
in law contemplated sequestration,
estate.

creditor, and the alienation of the sheep, an undue preference
within the meaning of § 84 of Ord. 6 of 184.3, and that the
alienation must therefore be set aside, the summons being

amended by the addition
effect.
1.

2.

of

MacMaster's Trustees

—

an

a.lternative

Will. Transmission of. See Practice. 1
Fideicommissum Alienation Mortgage.

—

prayer to this

Kruger's Executor

vs.

—

.

.

.

.

205

—

M., by will, appointed B. her heir and executor, and in case of his decease
directed that whatever should remain of her estate should then
be divided in equal shares amongst his other relatives. Portion

M.'s estate consisted of landed property mortgaged to
defendant Z. On M.'s death, B. took transfer of this property,
took over the bond, and passed another bond on it for an additional sum advanced by Z. to him.
B. left at his death only
this property, and by his will appointed the defendant N. his
heir.
N. took transfer of the property in ignorance of B.'s
of

limited rights, and mortgaged the property

At

B.'s death

he

(B.)

owed N.

further to Z.

still

was a

Plaintiff

certain debts.

he obtained the appointment of executordative in M.'s estate, and sued N. and Z. on his own behalf, and
on behalf of the relatives of B. and M. Held, that the mortrelative

of

M.,

gage by M. was a charge upon the property, and those by
that the property
B. and N. to the extent of three-fourths
must be sold, and the claims of Z. as mortgagee satisfied to the
above extent ; and also the debt of B. to N. The balance to be
divided among the relatives of B. and M., under M.'s will;
;

McCarthy

v.

Newton

Attestation

3.

Witness

by

db

Zeederberg

Mark

— Signature. — A

—

Ord.

will,

.

.

.

15,

1845,

.

.

§§

signed with the

•

•

•

2 and

mark

Z

—

64

of the

and attested by two witnesses, held to be duly
executed within the meaning of Ord. 15 of 1845. Troost vs.
testatrix,

Ross

—

Copy Protocol. See
Witness. See Summons. 2
4.

211
Practice. 2

See Will. 3
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