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I.

DECISIONS ON SUEETYSHIP.

&

Ebden, Houghton,
Guarantee.

A

Oo.

—Provisional

vs.

De

Villiees.

sentence on, refused.

A

directing B to furnish C with goods, in confrom
junction with a bill drawn hy G on
in favour of B,
held insufficient for provisional sentence against A.

letter

A

[Vol.

WlTHAM

I, p.

VS.

73.]

VeNABLES.

Security for costs not exigible from the plaintiff, who is an
incola; nor from one who, although no incola, has immovable property within the Colony.

[Vol.

DUNLEVIE

vs.

i828.
^°''' ^''

I, p.

March w.

291.]

HAKBINGTON AND GrADNEY.

Security for costs not exigible from plaintiff, a military
service at the Gape, he being considered an incola.

[Vol.

I, p.

292.]

man

in

March

is.

Maasdobp

vs.

Moekel's Exeoutok.

Beneficium excussionis, renunciation
1828.

^""^

The

'"''

of.

of the renunciation, hy the surety, of^ the heneficium
is, that judgment obtained against such surety
hy the creditor may be put into execution at once by him
without first taking out execution against the principal
effect

excussionis

debtor.

from

Application by such surety

to

restrain the creditor

execution refused accordingly.

[Vol. I, p. 293.]

Haeb,
Benefkium

q.q., vs.

Ckoesek.

excussionis, renunciation of.

— Excussion, what

is sufficient.

March

2?.

Thc .rcnuuciation, by a surety, of the beneficium excussionis
makes him directly liable to the creditor, although real
property specially mortgaged in security by the debtor has
not been excussed.
This independently of the fact that the
surety was bound as co-principal debtor.
It is sufficient excussion of such 7nortgaged property to show,
by the confirmed final liquidation account of the principal
debtor's

estate,

that the debtor

and by a certificate by the sequestrator
had no other property, that such property

has been awarded to a prior preferent creditor. Arid
this notwithstanding a pending appeal hy the other creditors regarding the validity and award of such prior
preference,

[Vol.

vs.

Et vide Seeeukiek
Cloete, post, p. 4.

vs.

I, p.

293.]

Langeveld, post, p.

MULLEE

VS.

3.

Et Chase

MeYEE.

Beneficium excussionis, renunciation

of.

— Rear-surety,

{Achterborg.)
Juoe

19.

The

of the renunciation of the benefit of excussion by a
rear-surety is destroyed by his adding a clause binding
himself to pay if the other sureties are unable to pay.

effect

[Vol.

I, p.

302.]

Van Oosteezee
1. Sureties.

vs.

McRae,

Oaefbae &

q.q.

—Eight of action against them can only

the obligation as entered into hy them.

Co.

arise

upon

Therefore, where

ms.
"^""^ ^^'

defendants were sureties to a hand dated 20th March,
1820, and the mortgagor subsequently executed another
bond dated 25th April, 1825, reciting the former bond,
and varying it, and where the mortgagee of the bond of
1820 died, and her heirs summoned the sureties on the
second bond, which had alone been assigned to them, held
the sureties were not liable on such bond.
.2.

Sureties are discharged by creditor giving

up

the security

of promissory notes londer which they become sureties,
without taking any other and good security in lieu
thereof.

[Vol. I, p. 305.]

M vide Du

Toit's Trustees

Deeyee
Surety

to

vs.

De Kook,

Smuts.

vs.

a bond binding himself for

capital

sum

post, p. 12.

the

payment of the

june

30.

not liable for the interest.

[Vol.

Seeeueiee
{Confirming Hare,

I, p.

vs.

308.]

Langeveld.

q.q., vs.

Croeser, ante, p. 2.)

Placaat, 21st February, 1564.

Surety under renunciation of the beneficia and special hypothec
not entitled to claim previous excussion of the hypothec,
this privilege belonging only to simple sureties ; but may
in execution point out goods of debtor, and insist on their
being taken in execution.
[Vol.

I, p.

316.]

[This decision followed in Chase vs. Oloete, SOth
September, 1828, post, p. 4, and in Beink vs. Anosi.]

Sept. 11
Oct. J.

Be

In

—

of Buissinne. Van dek
Sbqtjestratoe and Attoeney-

Estate

Insolvent

Btl and Meyer

vs.

Gbneeal.
Sureties to Collectors of the Eevenue.
1828.
s^p'- 2'-

The

Government of this Colony
property of collectors of revenue not diminished
or impaired hy Government talcing sureties from such
legal hypothec enjoyed hy the

^i^Qji ijig

collectors.

[Vol.

[Followed

Croesee
5t]i

vs.

I, p.

318.]

Be Insolvent Estate oe Buissinne,
Sequestratoe and Attorney-Ueneeal,

in

June, 1829,

vol. 1, p. 330.]

[The Tacit Hypothecation Amendment Act, No. 6 of
1861, abolishes the previous tacit hypothecs of Government
on estates of auctioneers and deputy postmasters considered
as collectors of the revenue.]

Chase
[Following
vs.

Hare

Langeveld,

a7ite,

vs.

vs.

Cloete.

Croeser,

ante, p.

2.

Sereurier

p. 8.]

Surety having renounced the leneflt of excussion cannot
claim the prior eaxussion of hypothec.
Sept. 30.

Chase MT'cioete.

This was an action against the defendant, as one of two
for payment of the price of landed property
purchased at vendue.
Cloete,
for defendant, quoted Van Leeuwen, Censura
Forensis, 4, 11, 12
Voet, 20, tit. 4, | 3, in fine ; and
contended that no action lay against the defendant, who was
merely a security, even although he had renounced the
benefit of excussion, until the lien which the vendue-master
has over the property sold be first excussed and that, in'
respect of the above authorities, the decision in Hare vs.
sureties,

;

;

Croeser (9th April, 1828, ante, p. 2) was erroneous.
Jouhert referred to Loenius 30, Boel's Annotation,
directly in opposition to Van Leeuwen.

as

This case was allowed to stand over, to wait the decision
in the case of Serrurier vs. Langeveld; and in conformity
to that decision (7th October, 1828, ante, p. 2), the Court
gave provisional sentence, as prayed.

May 4

5

EOUSSEAU

VS.

^^

BlEEMAN.

LlBi^^+'

Surety discharged hy the creditor's failure to cause special
mortgage of slaves to he registered.
Mortgage of slaves
must he enregistered in Slave Registry to he effectual.
\_Slave Registry abolished on emancipation of slavesi]
Surety discharged hy creditor taking a less effectual ohligation from a co-surety than that agreed on and originally set forth in the bond.
[Vol.

Low

I, p.

1904

i828
Dec. 21.

338.]

Spengleb.

vs.

Surety, having renounced the leneficium excussionis, whether
discharged hy the creditors giving up a pignus prcetorium

^^1^829.

Sept. 29.

ohtained from the dehtor.

[Not decided the Court seeing no
constitution of the pignus prcetorium.^
;

[Vol.

NiSBET

&

I, p.

DiOKSON

evidence of the

401.J

VS.

ThWAITES.

Proclamation, 6th Sept., 1805.

Surety not released, although special mortgage given hy dehtor
he annulled and set aside as an undue preference under
Proclamation of 6th Sept., 1805.
The creditor has still
a concurrent, although not a preferent obligation upon
him.
[Vol.

I, p.

Van der Byl

vs.

427.]

Malheebe.

who has hound himself only for a

certain time is not
of that time {even though he
has hound himself as joint principal debtor'), when no
demand was made upon the principal dehtor himself, nor

Surety

liable after the expiration

the principal debtor proved to have
within such time. So held on appeal.

[Vol.

I, p.

Dec. is.

430.]

Sed vide note to that page.

become

insolvent,

Dec. 22.

6

EXECUTOKS OF MOEKEL

A

1829.

wife married in community of property cannot he iound
as a surety without her husiand's consent.
[Yol.

HOEN

VS.

I, p.

LOEDOLFF AND UXOE.

[Vol.

I, p.

Meyer
15,

ji

403.]

Deneys.

vs.

y^n

lyiof Iq^ objection of nullity in respect of due registration
of mortgage hond in the Colonial Debt Register, that the
sureties to another iond duly registered had, hy a clause
in such latter hond, declared themselves satisfied with the
mortgage contained in the former and unregistered hond,

[Vol. I. p.

M

431]

vide next case.

KoTZE
Sept. 1.

177.]

Surety not released hy reason of another interposing in his
stead, without thereafter signing the ^mdertahing,

Jan^'ia

June

ThE HeIES OF MOEKEL.

VS.

Meyee.

vs.

Surety, although co-principal debtor, released hy the creditor
having lost the special mortgage in the hond hy neglect of
registry.

[Vol.

Et

vide

Meyee

Cloete
1831.

March

1?.

466.]

I, p.
vs.

Low, post, p.

vs.

8.

Beegh.

Surety, hound as joint principal debtor, whether discharged hy

of a pignus proetorium on the estate of
the original debtor, whether acquired before or after the
suretyship's obligation was entered into.
[iVbf decided.'\
creditor's release

—

[Vol.

I, p.

516.]

7

Sdtheeland

A

vs.

Snell.

judgment obtained against an

office-holder for a deficiency
on his oivn admission in an
action to which his surety was no party, is no evidence to
warrant provisional sentence for the amount of such
deficiency against such surety, who had hound himself for
defaidt of such office-holder.

in the accounts of his

[Vol.

I, p.

OVEBBEEK

69.]

OlOETE.

VS.

Surety having renounced the benefit of excussion, is not released
by creditor's refusal to take a bond from him, the surety,

and cede debt or discuss the debtor.
Release in this way is only the privilege of simple sureties,
not of those who have so renounced.
[Vol.

jjarch^k

office,

I, p.

'^w*

^i.

and

523-4.]

Ut vide Van dee Byl vs. Munnik, post; Vekmaak
Oloete, post ; ExECUTOES OF HoETS vs. De Vos, post.

vs.

Oephan Ohambee

vs.

Seetyn and Othees.

Sureties signing conditions of sale, in which it was, inter alia,
declared that they bound themselves under renunciation of

cec

i.

the usual benefits, held provisionally liable.

[Vol.

I, p.

25.]

In Be Andeeson.

MoEEisoN

vs.

Andeeson and Stenhouse.

Sureties by bond for prosecuting an appeal can be condemned
by rule of Court without a regular action when the bond
consents, in its terms, to execution issuing on the default

of appellant

to

prosecute appeal.

[Vol.

I, p.

527.]

Junei.

8

Neethling,
1831.

q.q., vs.

MiNNAAK.

Notice given by a surety, before having paid the debt, to debtor
to pay such debt, not sufficient to enable surety, after
having paid debt and obtained cession, to demand from
debtor without fresh notice.

[Vol.

Bbink
1832.

vs.

I, p.

535.]

Van deb

Eiet.

Co-surety not liable after rehabilitation to co-surety who paid
the principal before the confirmation of the liquidation
account of his co-surety, and had not then ranked on such
co-surety's estate,

Semble

The co-surety's rehabilitation is also a bar to a fresh
claim thereafter by the principal debtor who had previously claimed on the insolvent estate of such co-surety.
:

[Vol.

Meyer
March

15.

I, p.

543.]

Schonnbeeg.

vs.

A' Surety indemnitatis {i.e., for deficiency after excussion of
hypothecation and four personal sureties') having paid
the debt, cannot, without cession of action, maintain a
claim of damages against the sequestrator for negligence
in executing the sentence against a preceding ordinary
surety.

[Vol.

I, p.

Meyeb
June
Aug.

29.
13.

vs.

545.]

Low.

indebiti ; Novation ; Transactio ; Ees Judicata :
Non-registration of bond by creditor, lohen.
M. was one of three sureties in solidum and co-principal
debtors on a bond, dated 14:th Sept., 1813, passed by Van
N. for 3,000 rds., in favour of L.
Van. N. surrendered.
L. demanded payment of the bond from M., who paid it

Condictio

; and filed his claim on the estate of
N., but got nothing, in consequence of the default of
L. in not registering the bond until Sept., 1827, by which

on

cession of action

Van

time prior preferences were created.
the

amount of

the

bond from L. on

M. now reclaimed
this

ground.

Z.

9

averred {and the fact was admitted hy M.) that after the
death -of Van N., and knowing of the delay in the registration of the hond, M. made certain proposals to L. on
his calling tip the bond, renewing his liability in respect

which proposals was that M. {after
sentence to go
against him for the whole amount) paid one half in cash,
and passed a new bond for the other half. Held, that
thereof, the result of

having

meanwhile

suffered provisional

these acts of M. amounted to such a novation, transaction,
res judicata as barred his present claim for condictio

and

The Cojirt was of opinion (Wylde, 0. J.,
dubitante) that but for such acts, the principle laid down
in KoTZE vs. Meyek {ante, p. 6), as to the release of the
surety on the non-registration of the bond by the creditor,
would have applied in this case, although the bond here
was one of general mortgage, and in KoTZE vs. Meyeb of

indebiti.

special mortgage.

The plaintiff's declaration stated that the defendant had
n
been summoned lor the restitution of a certain sum of
money unlawfully paid over to him. That the plaintiff, by
a notarial bond, bearing date 1.4th September, 1813, bound
himself as surety and joint principal debtor, together with
Servaas van Breda and Gysbertus van Eeenen, now
deceased, for Marthinus van Niekerk, in favour of the
defendant, for a sum of 3,000 rds. Cape currency. That
the said Marthinus van Niekerk having surrendered his
estate as insolvent, the defendant officially demanded of the
said plaintiff payment of the aforesaid bond by virtue of
his liability in solidum for the said debt; and that the
plaintiff did accordingly pay to the defendant upon a
proper cession of action on the estate of the insolvent and
his joint sureties the aforesaid sum of 3,000 rds.
That
having filed his claim upon the insolvent estate of the
principal debtor, nothing had been awarded to him on the
said claim in the distribution of the estate, confirmed by
the Supreme Court. That the reason and cause why the
said amount was not adjudged to the plaintiff out of the
proceeds of the said estate arises from the neglect of the
said defendant in duly registering the said bond, passed by
the said Marthinus van Niekerk, within a reasonable time
after the same had been executed by the principal debtor
the said bond being executed on the 14th September, 1813,
and not registered in the public debt registry until the
29th of September, 1827, several months after the decease
of the principal debtor by reason of which neglect all
hypothecations prior to the latter date have been ranked
before the bond ceded to the said plaintiff. And whereas
1

tot

.

*

r.

.

;

;

.i^^'l^

June
Aug.

29.
is.

Meycri^rLow.

10
*^^ defendant, by reason of this neglect, has been the sole
cause of the loss sustained by the plaintiff, he now brings
action cx coudictione indebiti, claiming that the
McyerrTLow. his
defendant be condemned to repay to the said plaintiff the
sum of 3,000 rds., or £225 sterling, with interest from the
16th September, 1829, until the final payment, with costs
of suit, the plaintiff being ready and willing, upon the
receipt thereof, to transfer back to the defendant the
notarial bond of the said Marthinus van Niekerk, dated
juneM
Aug.

13!

—

14th September, 1813.
The defendant admitted the execution of the bond of
14th September, 1813, and said that no other mortgage for
the said bond was given than a general mortgage of the
property of the principal debtor and sureties. He further
pleaded that on the 28th September, 1827, after the death
of Van Niekerk, he, the defendant, had served a notice on
the widow, calling up the bond, and also upon the present
plaintiff.
That on the 22nd September, 1827, defendant, at
the special request of the plaintiff himself, caused the bond
That the
to be enregistered in the public debt registry.
plaintiff applied to the defendant to allow him to retain the
capital on interest, proposing certain sureties to which the
defendant acceded, in so far, namely, that the half of the
debt should be paid in cash, whilst for the moiety a notarial
bond should be passed by plaintiff, secured by two sureties.
That before complying with these conditions, the plaintiff
had on the 10th September, 1829, suffered a provisional
sentence to be passed against him for the whole amount of
his debt, upon which the plaintiff, however, on the 14th and
15th September, 1829, paid the half of the said amount, in
cash, being 1,770 rds., whilst he, for the other moiety,
offered a notarial bond passed by him, plaintiff, on the 10 th
September, 1829, and secured merely by personal suretyship, which was declined to be accepted, unless moreover
secured by special mortgage, as required by defendant.
That such special mortgage bond, bearing date 20th November, 1829, whereby certain slaves were mortgaged by one
M. van Breda, was some months subsequently, in January,
1830, offered to the defendant, but refused for insufficiency
of the slaves.
That the present defendant then instructed
his attorney to summon the present plaintiff for the other
moiety of the bond of 14th September, 1813. The plaintiff, on the 10th June,
1830, appeared before a notary
public, and there, after having in a most ample and
unequivocal manner repeated his liability to the defendant
on the new bond of the 10th September, 1829, renounced
and gave up his right of preference as a first mortgagee on
the four slaves in favour of the defendant, who then finally
;

11
accepted the bond ; through which acts the novation of debt
entered into in September, 1829, has been contracted and
confirmed as late as the month of June, 1830. That the
plaintiff, since September, 1827, up to 10th June, 1830, had
every opportunity of ascertaining that the debt which he
partly paid and partly took over and renewed, would not,
nor could not, be paid out of the estate of the Widow
M. van Niekerk ; which estate had, after her demise, in the
month of September, 1829, been placed under sequestration, of which estate the plaintiff himself had been thereafter appointed trustee, and framed a liquidation account
on the 20th July, 1830. That the plaintiff had no ground
for restitution ex condictione indeiiti ; and that the plaintiff
had suffered no damage through the non-registration of the
bond of 14th September, 1813, because no general mortgage
on the estate of the said Widow M. van Niekerk, of whatever
date, had been paid or received out of the said estate ; the
special and legal mortgages having absorbed all the assets
of the estate.
The plaintiff's replication admitted all the facts in the
plea, save that he had every opportunity of ascertaining
from September, 1827, &c. {ut supra), and said he was not
barred from having his remedy against the defendant by
any of the allegations therein contained, further, that
a sum of 15,000^. from crops sold in the estate had been
awarded to the oldest general mortgage.

Defendant rejoined generally.
Cloete, for plaintiff, put in bond, 14th

Sept., 1813, and
liquidation account of the estate of the deceased Van Niekerk
and the widow, 14th Sept., 1830. And closed his case.
Hofmeyr, for defendant, led evidence in support of his

plea.
Cloete, for plaintiff, quoted Kotze vs. Meyer {7th Sept.,
1830, ante p. 6); and first maintained, that the fact in
this case of the principal debtor having only given a
general mortgage instead of a special mortgage, as in
Kotz^'s case, did not affect the principle upon which that
(Fothier on Contracts, p. 3, c. 1, art. 6,
decision was given.
Secondly, he maintained that if the bond had been
§ 2.)

duly registered, a certain amount would have been awarded
to it out of Van Niekerk's estate.
to the extent which would have

Thirdly, that his claim,

been so awarded out of
Van Niekerk's estate, was not barred by anything in the
plea founded on the novatio debiti alleged to have been made.
Hofmeyr, for the defendant, maintained the contrary, and
Voet
quoted Pothier, p. 2, c. 6, p. 242, Sny. edit., 1806
;

15

Grotius
Cur. adv. vult.

12, 6,

;

3, 30, § 10.

1832.

"auIIs.

Meyer

vs.

Low.

:

12

—

Postea (13th August).
The Court gave judgment for the
defendant, on the ground that the plaintiff had no right to
Meye^Low. ^ condicUo indeUti, in consequence of the principles laid
down in Voet, ut supra cit., as to novation transaction and
res judicata barring condictio indebiti, and also that he had
renounced the beneficium actionum cedendarum by paying
1832.

Aug!

13:

without objecting.
The Court were of opinion that the principle of the
decision in the case of Kotze vs. Meyer was sound, and
applied to a general mortgage as well as to a special mortgage. Wylde, C. J., dubitante on this last point.

BUYSKES AND OtHEES, TRUSTEES OF Du TOIT, VS. JOSEPH
DE KooK, Jacobus J. Smuts, and M. de Kock.
Surety, having engaged to become such under special inortgage
of certain property, not bound to execute surety bond
Bight of action against such
without such mortgage.
surety dependent upon the obligation as entered into by

him.
Deo.

6.

othe«fTrurtMB
Joseph df Kock
Jacobus j.smuts",
and M. de Kock.

The defendant J. de Kock purchased the place Brouwers
Kloof from the plaintiffs. The deed of purchase contained
the following clause " The payment shall be made in the
manner following, to wit, 1,000 guilders in cash at the
transfer of the place, and the remainder 29,000 guilders
j-ja±
^
persons under
may be taken over on interest irom aitterent
mortgage of the said place."
De Kock at the same time delivered to the plaintiffs the
following obligation, proved and admitted to have been
signed by the defendants J. J. Smuts and M. de Kock
:

lii

•

j.

j.

j}

" We, the undersigned, do bind ourselves as sureties and
joint principal debtors for Mr. J. de Kock as purchaser of
the place of Mr. P. du Toit, named Brouwer's Kloof, situated
at Paardeberg, for the sum of thirty thousand guilders,
under mortgage of said place.

"J. J.

SMUTS,

"M. DE KOCK.
"Paardeberg, 17th November, 1830."
Plaintiffs brought the action against the three defendants,
praying that they may be decreed to execute a mortgage
bond or bonds in their favour for the price.
The defendant J. de Kock admitted his liability, and
the other two defendants denied their liability to execute
such bond or bonds.

13
i832.
Cloete, for the plaintiffs, maintained tliat the obligation
'^^
No. 2 entitled plaintiffs to call on defendants to sign as
sureties the mortgage bond or bonds which the first defen- othcfefT^n^s^es
dant, Joseph de Kock, is to pass for the price.
jo'f h'dc kcS
Brand, for the third defendant, maintained that the effect jSis/si^ts,
*'"' ^' ^^ ^°*'
of this deed was to bind the defendant as a surety from the
moment J. de Kock passed a bond or bonds for the price
under mortgage of the place, and did not bind him to do
that which plaintiffs now claimed * that he should be adjudged to do, namely, to bind himself as a surety in any

other deed.

The Court gave judgment against the first defendant in
terms of his admission, with costs and judgment for the
second and third defendants, with costs.
;

Oloete

vs.

Beegh.

—

Eight sureties engaging in mutual guarantee, each
for one eighth share, and tvjo of the sureties becoming
insolvent, the remaining six were held bound to each other
in one sixth, notwithstanding the guarantee of one eighth.

Surety.

In

this case,

Hoffman, with eight

sureties, of

whom

the

and defendant were two, granted a bond to A. for
£550, specially mortgaging a certain house, the sureties
binding themselves in solidum, as co-principal debtors, and
plaintiff

renouncing the benefcium

divisionis.

The Orphan Chamber became the holders
Hoffman became insolvent.

of the bond.

After deducting the proceeds received from the sale of
the special mortgages, a balance of £415 17s. remained due
in respect of the bond.
Two of the eight sureties had become insolvent. The
Orphan Chamber had become the administrator of the estate
of two others of the sureties.
The Orphan Chamber sued
the plaintiff, and recovered from him £277 4s. 8d., being the
whole amount of the debt, under deduction of £138 12s. 4d.,
being two sixths thereof, in respect of the liability of the
estates of the sureties which were under the administration
of the Orphan Chamber, for each one sixth, and plaintiff
obtained cession of action from the Orphan Chamber.

Founding on

this cession of action, plaintiff claimed
provisional sentence against defendant for the whole debt,
which he had been condemned to pay, under deduction of
one sixth, being plaintiff's own one sixth share as surety.
* Cons.

Van

Oosterzee vs.

McBae,

q.q.

Gar/roe

&

Co., p. 3.

1832..

^wis^'

^^^
cioete

m. Bergh.

;

14

maintained that the insolvency of the two sureincreased the liability of the remaining six
sureties from one eighth to one sixth, and quoted Van
der Linden, Instit., B. 1, ch. 14, sec. 9, 10, 'p. 204, 212
^^°^^^

Def 31

.

ties

1833.

Febj.
cioete VI. Bergh.

had

Voet, 46, 1, 29.

Brand, contra, maintained that the defendant was only
liable for three eighths, and not three sixths, in respect of
the following clause in the bond: "The first appearer
(Hoffman) promising to hold free and harmless his said
sureties in this their engagement for the whole, and they,
the sureties, guaranteeing each other in an eighth share
thereof."

Cur. adv. vult.

—

Postea (1st February, 1833).
The Court unanimously
gave provisional sentence as prayed, with costs, holding
that the above clause, founded on by the defendant,
does not take this case out of the operation of the rule
laid down by
Van Leeuwen, Cens.
Voet, 46, 1, 29;
For., 4, 17, 24.

Wateemeyee,

A

creditor on

q.q., vs.

Theeon and Meyeing.

a notarial bond containing a general mortgage

right of preference on the debtor's estate by nonregistration of the bond, and also releases thereby the
loses his

debtor's surety from preferent claim,

i'eb 12

——

q.q.!m?Theron
andMeyriDg.

^^ *^^s ^^^^> *^® plaintiff claimed provisional sentence
against the defendant on a bond, in which the defendant
was a surcty and co-principal debtor.
g^^^^^^ f^^ ^.j^g defendant, pleaded that plaintiff, by not
registering the bond, which was notarial, and contained a
general mortgage of the estate of the principal debtor, had
lost his preference on the estate of that debtor, and had
only been ranked as a concurrent debtor, and consequently
had obtained, instead of his whole debt, only that percentage which he now offered to allow to the defendant in deduction, and that by so destroying the effect of the mortgage,
he had discharged the defendant. And referred to Meyer vs.
Low, June 29, 1832 {ante, p. 8). and Kotze vs. Meyer, 1th
Vide Bobertson vs. Onkruydt,
September, 1830 {ante, p. 6).
12th January, 1842 {post).
Costs to remain costs in
Provisional sentence refused.
the principal case.

:
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Steytler

vs.

Saundees.

—

Constmction of undertaking.
When a surety is considered
not to have hound himself for the amount of a penalty.
Provisional sentence was claimed on

tlie

,

foUowinar
o docu-

ment
" 29tli October, 1832.

"Three months

after date I accept to

pay Mr.

J.

isss.

—

Feb. ]9.

Sde^

W.

Horak, or his order, a snm of 2,153 rds., for value received
in sheep, without any further notice being required, binding
myself, if this note should not be discharged within ten
days after it becomes due, then to pay 5 per cent, besides to
the agent appointed by him for collecting the said amount.
"

JOHN JOHNSTONE."

" I accept to pay the amount hereof as
" Accepted, payable in Cape Town.

own

debt.

"JOHN SAUNDEES."
The note was not paid within ten days after it became
After the summons was served on him, Saunders

due.

tendered the capital, interest, and expenses of summons.
Plaintiff refused to receive the amount tendered unless the
5 per cent, were also paid.
The Court held that Saunders had only bound himself
for the debt simply, and not under the condition as to the
5 per cent.
Judgment for plaintiff in terms of defendant's tender.
Plaintiff to pay costs of the day.

Eagar

vs.

Guarantee,

In

Clarke and Trustees of Harris.
letter of,

how far binding on guarantor.

p°°- °
proved or admitted
Eeeves & Mills bought goods from Messrs. Eagar vs. ciarke
Borradaile, Thompson, & Pillans for £450, to be paid by a ^"^mZ^""^
bill at eight months from 6th October, 1832.
Messrs.
Borradaile, Thompson, & Pillans insisted that this bill
should have another name on it than Eeeves & Mills.
Fairclough & Eagar, in consideration of a commission of two
and a half per cent., accepted a bill drawn on them by
Eeeves & Mills, in favour of Messrs. Borradaile, Thompson, &
Pillans, for £450.
Before the bill became due, Eeeves &
Mills claimed certain goods from Faircloagh & Eagar, in
consequence of a certain transaction. Fairclough & Eagar
refused to deliver the goods until Eeeves & Mills should

this case, the following facts were

by the

parties.

-

:

16
S^^® them a guarantee for the due payment by Eeeves &
Mills of said bill. Eeeves & Mills, in consequence, got the
^ndTrusteefo/ defendants, Clarke and Harris, to give the following letter
Harris.
of guarantee
"Cape Town, March 29, 1833.
" Messrs. Faikclotjgh & Bagae.
Dec's
^

—

'

—We

"Gentlemen,
do hereby jointly and severally
agree to become responsible for the due and punctual payment of your acceptance to Messrs. Eeeves & Mills's draft
in favour of Messrs. Borradaile, Thompson, & Pillans for
£450, due the 6th June next, or for the payment of the
same, should Mr. E. Eagar's departure from the Colony
take place before the same shall fall due.

"THOMAS HAEEIS.
"G. CLAEKE."
Eeeves & Mills gave this letter to Messrs. Fairclough &
Eagar, who thereupon delivered up to them the goods
above mentioned. Eeeves &; Mills had told Harris and
Clarke that they wanted this letter in order to induce
Fairclough & Eagar to give them up said goods. Messrs.
Borradaile, Thompson, & Pillans had never asked for any
guarantee of Fairclough & Eagar's acceptance, with which
they were perfectly satisfied, and were ignorant that any
such letter of guarantee had been given by Harris and

Eeeves & Mills became insolvent before thfe bill
became due, and Fairclough & Eagar paid it to Messrs.
Borradaile, Thompson, & Pillans, and gave due notice of
its dishonour to Clarke and Harris.
Eagar, under an
Clarke.

authority from that firm, now sued the defendants for
repayment of the said sum of £450. After the action was
commenced, Clarke surrendered his estate as insolvent and
as a trustee had not been appointed to his estate when the
;

came on, the plaintiff did not then insist against him.
The counsel for the other defendants, the trustees of
Harris, contended that, as soon as the bill had been paid by
trial

the acceptors, Fairclough
Borradaile, Thompson,
eo ipso, discharged.

&

&

Eagar, to the payees, Messrs.

Pillans, the guarantee

But the Court gave judgment

Du

ToiT

for the plaintiff,

vs.

became,

with costs.

Vos.

There were twenty-Jive sureties for 1,000/. each, for a sum of
25,000/., which sum, after a payment in reduction hy the
principal debtor of 5,000/., and hy eight of the sureties
Plaintiff, a ninth surety.
of 8,000/., became 12,000/.

17

paid

this balance, took cession of the bond, and brought
action against defendant, a tenth surety, for one thirteenth
share of the 12,000/., being one twenty-flfthof the2Q,{)Q()f.

unpaid by the principal debtor, and a proportion for
four insolvent sureties. Defendant tendered one twentyHeld, he was liable for one tvmityfifth of the 12,000/.
fifth of the 20,000/., but not, under the stipulations of the
bond, liable for deficiency caused

to

plaintiff by the insol-

vency of the four sureties.

On the 15th July, 1819, the plaintiff, the defendant, and
xss*.
^ug^s.
twenty-three other persons executed a bond as sureties
{waarborgen) for the behalf of the plaintiff and E. A. °" '''>" ""• ^°'Buyskes, who were thereafter to bind themselves as sureties and co-principal debtors for 25,000/ for G. Buyskes,
in favour of the Lombard Bank.
This bond of the 16th
July, 1819, was in these terms: "Who declared to bind
and interpose themselves as sureties for the aforesaid sum
of 25,000/ and the interest in favour of both of the hereinbeforementioned sureties, and that each of them only for
and to the concurrence of a sum of 1,000/ to that effect,
and under promise and undertaking, as they, the appearers,
by these presents promise and undertake, each of them to
satisfy and pay the said sum of 1,000/ of the said value,
or so much less as shall in the course of time appear to be
as yet unpaid by the aforesaid principal debtor, with the
interest then due and payable upon the whole or the balance
of the abovementioned capital sum in the course of time,
each of them in the proportion of (heir abovementioned
shares, and that upon the first demand to the aforementioned
securities, E. Buyskes and J. F. du Toit, and as soon as
both the lastmentioned sureties, Buyskes and Du Toit, &c.,
shall in the course of time be called upon, in virtue of the
suretyship, &e., either for the entire or partial payment of
the abovementioned capital of 25,000/., and the interest to
grow due thereon."
The plaintiff and E. A. Buyskes ceded this bond to the
Lombard Bank on the 31st December, 1819, and on the
11th January, 1820, the plaintiff and E. A. Buyskes, in a
bond executed by them and G. Buyskes, bound themselves
as sureties and co-principal debtors, for and with G.
Buyskes, to the Lombard Bank, for the said sum of 25,000/
Thereafter, G. Buyskes, in discharge of the bond of 11th
January, 1820, paid to the Bank, on or before the 15th
July, 1826, 5,000/ Thereafter, between the 30th June,
1829, and 4th October, 1832, the Bank, in virtue of the
bond of 16th July, 1819, which had been ceded to them as
aforesaid, recovered 1,000/ from each of eight of the

;

18
1831.

^!L?'-

Da

Toit

vs.

vos.

twenty-five persons bound as sureties {ivaarhorgen) in that
bond, thus reducing the capital of the debt to 12,000/.,
whereon the interest remained unpaid from the 1st January,
1832.
Thereafter, the plaintiff, on 24th December, 1832,
as one of the co-sureties in the bond of 11th January, 1820,
was called on by the Bank to pay, and did pay, the said

balance of the capital, being 12,000/., with interest thereon
1st January, 1832, and obtained cession from the
Bank of the two bonds of 11th January,- 1820, and 16th
July, 1819. Four of the twenty-five sureties in the last-

from the

mentioned bond had become insolvent. Plaintiff in this
action claimed from the defendant 923/., as being a thirteenth
share of 12,000/
maintaining that he was entitled to
demand from defendant not merely a twenty-fifth share
of the balance unpaid by the principal debtor, but so much
more as, in consequence of the insolvency of the four
sureties, plaintiff was unable to recover from them, provided
that he did not demand more than 1,000/ in all from
defendant. The defendant tendered 480/, being a twentyfifth share of the balance of 12,000/, maintaining that in
consequence of the Bank having been paid 8,000/ from
eight of the sureties, he was liable for no more but the
Court held that the defendant was liable for one twentyfifth share of the balance of the debt, viz., 20,000/, which
had not been paid by the principal debtor, and was not
liable to make good to any extent the deficiency occasioned
to plaintiff by the insolvency of the four sureties, and gave
judgment for plaintiff accordingly, for 800/, with interest
from 1st January, 1832, and costs.
;

;

Colonial Government vs. Sandenbebg, Executors of
Matthiessen, and Jan W. Kleeck.
Where a bond of suretyship for the proper discharge of duty
hy a Government officer {" that he shall faithfully" &c)
did not bear the date of

its

Held

execution.

sureties were thereby entirely discharged
it

being impossible for the Court

liability could be held to

to

fix

from

any date

that the
liability

at

which

have arisen.

This action was brought by Government against the
exocutors of the late C. Matthiessen, and against W. J.
Klerck, to recover from them the amount of a certain sum
bc?g, Excrato™"
ofMattbieBsen, duc by the late Van de Graaff, as Vendue-master of Stellenbosch, to Government, in respect of his said office, which
""KieJdj.
sum could not be recovered by Government from his estate,
which had been surrendered as insolvent, in virtue of a
Sept. 3.

coioniaTGovern-

'

—

:

19

bond alleged to have been executed by the said Matthiessen
i834.
septus.
and Klerck, whereby they constituted themselves sureties
in solidum on behalf of His Majesty's Government of this c»i"mai Govemment vs. Sandenn
^^
-IT
Y
TT
Oolony, &c., and that the said H. van de Graaff shall berg, Executors
faithfully perform the duties of his said employment; and "ondjanw."'
Kierck,
thereby also bound themselves that in the event of the said
Van de Graaff appearing to be in any wise deficient in his
said duty, they should then compensate and pay unto the
said Government, &c., &c., all and every damage which
shall appear to have been occasioned unto the same through
the neglect or other misconduct of the said Van de Graaff
to the concurrence of 10,000 rds., and which security was
thereby also covenanted to stand good until his last conclusive account shall have been delivered and appointed.
In their plea, the first defendants admitted that they were
the executors of Matthiessen and all the defendants denied
all and every allegation or matter of fact as by the said
plaintiff alleged, and stated that they are not liable or bound
in manner and form as by the declaration alleged.
,

-,

.

*->!

1

;

At the trial, the defendants admitted that Van de Graaff
was Vendue-master of Stellenbosch from 21st June, 1816,
until his death, and that his estate was not surrendered
until after his death.

The Attorney-General put in the bond of securityship
alleged to be signed by Matthiessen and Klerck. The
It was then
signatures were admitted by defendants.
agreed that counsel should first argue on the legal validity
of the bond.
Brand, for the defendants, then objected that this bond
had no date, and although bearing to have been passed
" hefore the witnesses hereinafter named," no witnesses were
thereinafter mentioned, nor had any persons signed it as
That it was not signed by Van de Graaff,
witnesses.
although in it it was stated that "there also appeared H.
van de Graaff, who promised fully to indemnify his said
and that although it commenced in these
securities," &c.
terms
;

" This day, being the
" Before

me,
"

H. P. AUEET,

" Chief Assistant in the Colonial Secretary's Office,"

was not signed by Mr. Auret, before whom as tabelled
was said to be executed. He quoted Cod. 4, 21, I. 17,
and maintained that, in respect of all or any of those
objections, the deed was incomplete, had never been duly
executed by the defendants, and therefore was not binding
on them.
it

it
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The Court held that

1834.

°'''^'

Colonial Govern-

ment

vs.

Sanden

o^MafthiesseT

andjan w.
Klerck.

as the sureties bound themselves
Graaff shall faithfully perform the duties of
his said employment, they were not bound for anything that
^^^ happened before they executed the bond and that as
the boud was not dated, there was no evidence when it was
executed, so that it might have been executed only the day
before his death, in which case the sureties would not have
been liable for anything done or omitted to be done by him
before that day; and on this ground they held that the
defendants were not liable for the sum claimed, and, without
deciding any other point, gave judgment for defendants,
with costs.

that

'

Van de

;

Cloete
Dec. 1,

A

vs.

paid

due by the principal
bond from the creditor,
cannot sue provisionally on a deed of indemnity by the
defendant holding him, the surety, harmless in case of
such payment generally for whatever sum he might have
to pay ; the payment being incapable of proof, without

bond-siorety, who, haviTig
debtor,

had obtained

evidence

amount on

summons

alleged

of indemnity,

and

a payment of a

this

specific

account.

[Vol.

I, p. 71.]

Neethling
3.

the debt

cession of the

of the deed

extrinsic

although the

Dec.

Eksteen.

vs.

Hamman.

Possession of a bond by one of two sureties with an acknowledgment by the creditor, endorsed on such bond, that he

had

received

payment of

the whole from this one, is not

evidence of payment by such surety to entitle
him to provisional sentence against his co-surety for the
moiety.
sufficient

[Vol.

WiLLEMS

A

was

the debtor

surety

VS.

I, p.

71.J

Widow Schendelek.

on a bond, and B, by a separate deed, became
debtor.
The condition of the bond

and a principal

was notice to the debtor before payment could be demanded.
The separate deed was silent as to notice. B was proceeded against as co-principal debtor only.

Held,

that

21
on that ground, without reference

to

his obligation as

he was equally entitled to notice with A,
vision refused accordingly.
su/rety,

and pro-

This was an action for provisional sentence brought by
isss.
^^^'
the plaintiif (the creditor in a bond, which required a certain notice to be given to the debtor before payment could ^mei^s
wi
be demanded from him) against a person who, in a separate schcndeier.
deed, had bound himself as surety and co-principal debtor.
(This latter deed contained no stipulation about notice.)
The plaintiff proved that he had given the requisite
notice to the principal, but no notice had been given to the
\'_

surety.
Cloete, for defendant, contended that the surety
was
entitled to insist upon the same previous notice as the
principal debtor, and quoted Pothier on Obligations § 371,
380, and I. 7, 19, ff. De Exceptionibus.
The Attorney-General maintained that the notice to the
principal debtor completely put an end to the condition as
to previous notice.
Cur. adv. vult.

—

Postea.
The Court held that, as the defendant was
bound not only as a surety, but as a joint principal debtor,
and as this action was brought against him solely in respect
of his obligation as joint principal debtor, and not of his
obligation as surety, he was entitled to the notice stipulated
in the original bond to be given to the principal debtor,
with whom defendant afterwards became bound as a joint
principal debtor.
The Court also held that intimation

conveyed to defendant of legal proceedings having been
taken against the original debtor, and the property mortgaged in the bond, was not equivalent to a notice to
defendant to pay, and refused provisional sentence with
costs.

Chuechwaedens
Where

sureties

of

Uitenhage
Baenaed.

vs.

Meyek and

bind themselves for the due performance of a

contract by their principal, who fails so to perform it, it
is no answer to an action against such sureties by the
party with whom the principal contracted that the sureties,

having never been themselves called upon by him
form the contract, were not further liable.

to

per-

and 0. F. Pohl had entered into an agreeMarch, 1821, whereby, inter alia, it was
20th
ment, dated
should build a church at Uitenhage,
Pohl
that
stipulated
T

The

plaintiffs

31.
^"^f- f^

ctochw.rdens
of uitenhage
US.

Meyer and
Barnard.

22
in consideration of a certain sum to be paid him by the
plaintiffs, 18,000 rds. of which were to be paid at the
^"^iiagreement. Pohl also bound liimself to
churcbardens Signing of the
ofuitenhage
complete and finish the building on or betore tne /Utn
'"'b^.ZT^ March, 1823, and in the event of his failing so to do, to
repay the said sum to the plaintiffs.
The defendants had, by a notarial deed, dated 8th March,
1821, bound themselves as sureties in solidwm in favour of
1835.

the plaintiffs for such sum of money as the said Pohl
should receive at the signing of the contract between him
and the plaintiffs, in the event of his becoming liable to
repay the same.
On the 21st of March, 1821, when the contract was
signed, the said sum of 18,000 rds. was paid by the
plaintiffs to Pohl.
Disputes took place between the plaintiffs and Pohl, in
consequence of which plaintiffs, on the 4th March, 1824,
instituted an action for damages against Pohl before the
late Court of Justice, in which action they alleged that
Pohl had failed to finish the building before the 20th March,
1823, and on that ground claimed from him repayment of
the 18,000 rds., which had been advanced to him.
In this action Pohl was condemned by the sentence of
the said Court, dated 16th August, 1827, to repay to the
plaintiffs the said sum of 18,000 rds., received by him as
aforesaid.

Against this sentence Pohl noted an appeal to the then
Court of Appeal, which appeal he subsequently, in January,
1831, abandoned.
Pohl became insolvent, and on the 1st September, 1831,
surrendered his estate.
While the abovementioned action was pending between
the plaintiffs and Pohl, the present defendants, on the 25th
of November, 1824, instituted before the late Court of
Justice an action against the present plaintiffs, whereby the
said defendants claimed that the suretyship bond entered
into by them as aforesaid should be annulled, and they
released therefrom.

In this action, the plaintiffs and defendants entered into
a transaction, by which they agreed to submit to the
decision of the Court, on a joint memorial, the question as
to the defendants' claim to be released from their said
obligation as sureties for Pohl, and renounced the right of
appealing from the decision of the Court on the said
question.
Whereupon the said Court of Justice, on the
22nd of September, 1827, gave judgment, and declared the
said defendants to be bound and liable, by virtue of the
said surety bond entered into by them on the 6 th of March,

23
1821, to continue as sureties for C. F. Pohl, in favour and
1335.
in behalf of the plaintiffs, until the said C. F. Pohl shall
^J- H]
have fully complied with the sentence dated 16th August, Q^^^j^rdens
1827, as aforesaid, or to repay to the said plaintiffs such ofuitenhage
sum as the said Pohl, by a final decision in the said Court ^'B^rS!"
of Appeal shall be condemned to repay.
The present action was brought by the plaintiffs to
recover from the defendants, in virtue of the said bond, and
of the said sentences of the late Court of Justice, respectively
dated 16th August and 22nd September, 1827, the balance

sum of 18,000 rds. still due to them, after
deduction of the dividend thereon which they had received
out of the insolvent estate of Pohl.
The defendants pleaded first the general issue.
2ndly. That by the said deed of suretyship, they bound
themselves for the due performance of the contract entered
into between the said C. F. Pohl and the plaintiffs, and the
defendants say that they have never been required or called
upon to comply with the said contract wherefore they say
that they are discharged from their liability under the said

of the said

;

deed of suretyship.
3rdly. That having bound themselves as sureties for the
said C. F. Pohl for the consti'uction of a church at Uitenhage, the said 0. F. Pohl did, on his part, comply with the
tenor of his engagement, but that the plaintiffs did unlawfully obstruct the said C. F. Pohl in the performance of the
said contract, and did without any just cause prevent the
said C. F. Pohl from completing the said contract; by
reason whereof the said defendants say that they are
further discharged from their liability under the deed of
suretyship.

defendants are not
pleas, because the
defendants by a
the
against
decided
same have already been
sentence of the late Court of Justice, dated the 22nd day
of September, 1827, and have become a res judicata between
the said plaintiffs and the said defendants.
This day Brand, for the plaintiffs, argued in support of

The

plaintiffs

excepted that the

entitled to plead the second

and third

the exceT^tion oi res judicata.
But the Court, without calling on the defendants, held
that this sentence did ];ot decide the question now at issue
between the parties, and therefore could not be pleaded as
the
founding the exception of res judicata in answer to
overruled
and
defendants,
second and third pleas of the
the exception with costs.
The Court held that the only question at issue between
sentence
the parties, in the action between them in which the
whether
of the 22nd day of September, 1827, was given, was

24
the present defendants were at that time entitled to be
absolutely released from their suretyship that the sentence
merely decided that they were not entitled to be so released,
omtenhagr but Were to continue bound as sureties until a final judgment
"^'sSra™* should be given in the action between the present plaintiifs
and Pohl, then under appeal, but did not decide what was
to be the nature, extent, or amount of the defendants'
liabilities as sureties, or bar them from any ground of
defence competent to them in their character of sureties,
when any claim should be made against them by the
plaintiffs, in consequence of Pohl's not satisfying the judgment against him after the appeal had been determined.
Postea.
At the trial of the case, the Court, after hearing
Cloeie, for the defendants, and without calling on the plaintiffs, decided that the defence taken in the second plea was
unfounded in law, and could not be maintained.
Brand, for the plaintiffs, then maintained that the judgment of the late Court of Justice of the 16th August, 1827,
obtained by the plaintiffs against Pohl, was a res judicata
against the defendants to the extent and effect of ascertaining
and fixing the amount of the liability incurred by them in
consequence of Pohl's failure to perform the contract. But
the Court, in respect of the authority of Voet 42, 1, 32, held
that the said judgment against Pohl was not res judicata,
sed res inter alios acta, in so far as the present defendants
were concerned.
After hearing the evidence for both parties, the Court
ultimately, by consent, gave judgment for the plaintiffs for
1835.

Aug.

25.

—

;

'

—

£1,338

15s.,

and

Trustees of

costs.

Du

Toit

vs.
Executors of
AND M. DE KOCK.

J. J.

Smuts

Sureties for the payment of the purchase amount
of
" and all that is attached by earth and nails,"

a farm

for movables

(e.s.

not liable
fustage) sold at the same time with the

farm.

Where

the undertalcing of suretyship mentioned
30,000/. as
such purchase amount, but the declarations
of sale and
purchase fixed it ai 23,510/. {the difference being for the
fustage), the sureties were held liable for the lesser amount

only.

Co-principal debtors {not having renounced the benefit
of
division) are liable in solidum, and not pro rata.
Sureties held liable in interest from the date
of the obligation
of the principal debtor, and not merely from the date of-

:

:

:
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demand upon them; and a
only " a tempore
sufficient to carry

litis

tender iy defendants being
was therefore held in-

contestatce,"

costs.

The following were the facts of this case. J. J. de Kock
entered into an agreement for the purchase of a farm from
Mr. du Toit, of whose insolvent estate the plaintiffs had
since been appointed trustees, and executed the lollowmg
deed in favour of Du Toit
"I, the undersigned, acknowledge to have purchased
from Mr. P. G. du Toit, D.'s son, his farm called Browers
Kloof, situate at Paardeberg, with all that aard en nagel
vast is,' and in its length and extension as contained in the
transfer made to said Du Toit, &c., &c., and such for the
'

sum of 30,000 guilders, Cape valuation, the interest shall
take effect on the 31st January, 1831 ; the place can be
taken possession of on the 15th January, 1831. All profits
and loss shall go for account of the seller until the day of
its being taken over,
The payment shall be in manner as
follows: 1,000/. in cash at the transfer of the place, and
the remaining 29,000/. can be taken over at interest by
different persons under mortgage of the aforesaid place."
J. J. Smuts and M. de Kock, who have since died, and
whose executors the defendants have since been appointed,
executed the following obligation in favour of Du Toit

" We, the undersigned, bind ourselves as sureties and coprincipal debtors with Mr. J. de Kock, as the purchaser of
the place of Mr. P. du Toit, called Browers Kloof, situated
at Paardeberg, for the sum of 30,000/., Indian valuation,
under mortgage of the said place.
"J. J. SMUTS.
"

M. DE

KOCK.

"Paardeberg. 17th November, 1830."

On the 7th May, 1831, Du Toit and J. de Kock made
the usual oaths for the ascertainment of the transfer duty
on the above sale of Browers Kloof before the civil
commissioner for Stellenbosch, to the following effect
"I, J. de Kock, do solemnly, in the presence of the
Almighty God, profess, testify, and declare that the sum of
30,000/., which shall be paid by me to Petrus G. du Toit,
D.'s son, as the purchase-money for certain part of the
freehold farm called Browers Kloof, together with a piece
of perpetual quitrent land, containing 416 morgen and 305^
square roods, situated at the Paardeberg, in this district,
together with certain goods and movable property as mentioned in the annexed certificate of the field-cornet and
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witnesses, to me sold on the 17th November, 1830, is the
and entire sum of me required," &c., &c. The oath
or Du was swom On the 7th May, 1831.
The articles set forth in
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fijii

the certificate consisted of wine, brandy, casks, stills, &c.,
which were valued at 6,490/. This sum was deducted from
the 30,000/., and the transfer duty was paid only on the
balance of 23,510/. Thereafter, De Kock having refused
to receive transfer, Du Toit obtained a judgment against

De Kock, whereby he
to pass a
Du Toit.

-was

mortgage bond
J.

condemned to receive transfer,
and to pay 1,000/ to

for 29,000/.,

de Kock thereupon, before receiving transfer,

or complying with the above judgment, became insolvent
and the plaintiffs, after giving due notice to Smuts and M. de
Kock, the sureties, obtained an order from the Court to sell
the said landed property, Brewers Kloof, for account of De
his sureties; in virtue of which order. Brewers
Kloof was accordingly sold, and the net proceeds thereof
were placed to the credit of De Kock and his sureties in
the liquidation account of the insolvent estate of the said
De Kock, which account has been confirmed by the Court.
After awarding the net proceeds of Brewers Kloof to
the plaintiifs in diminution of the said sum of 30,000/, a
balance of £580 6s. 5^d., with the interest thereon, from
the 5th October, 1833, remained due to the plaintiffs. For
this balance the plaintiffs in this action sued the defendants,
and prayed that in respect of their said suretyship obligation, they should be condemned jointly and severally to pay
the same to them.
In their plea, the defendants pleaded that the real price
which was agreed to be paid for Browers Kloof was not
30,000/., but only 23,510/., which last-mentioned sum is the
whole amount for which the said Smuts and M. de Kock
were ever liable as sureties
and that the true balance
thereof which still remains due to the plaintiffs is not
£580 6s. 5id., but only £384 7s. lOid., with the interest
thereon only a tempore litis contestce, and that they had
tendered, and still tender, each to pay the plaintiffs the
proportions of the said sum of £384 7s. lOJd., for which
they are liable in law by the true construction of the terms
of their said obligation, viz., each the sum of £192 3s. ll^d.,
with interest as aforesaid, and costs to the time when said
tender was made.
Cloete, for plaintiffs, maintained that by the deed of sale
De Kock became indebted to Du Toit for 30,000/., and
that by the deed of suretyship the defendants became
liable as sureties for the whole of this debt of 30,000/,
whether it was contracted for the price of the farm itself
or of the farm and the fustage.

Kock and

;
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The Attorney- General and De

Wet, for the

defendants,

1835.

^'^'•
maintained that the real effect of the suretyship deed was
to bind the defendants as sureties for that "which was the
??ft%°l??
price 01 the larm, and not of movables sold with the farm, torsofj. j.
and that the defendants had been deceived by the deed of "d"'Vock.'
the purchaser and seller as to what was the real price of
the farm, and that if the deed of suretyship were ambiguous, it must, according to the established principle of law,
be construed in favour of the sureties. ( Van der Linden,
Inst., p. 211
Voet, 46, 1, 4.)
The Court held that the terms of the deed of suretyship
only bound the defendants in so far as Mr. de Kock was
legally bound by the deed of purchase signed by him, and
not for anything for which he was liable by any contract or
agreement not appearing ex facie of that deed. That by
the. deed of purchase, De Kock was bound for nothing
more but for the price of the land of the place Brewers
Kloof, and all " dat aard en nagel vast is," and not for the
price of any movables on and sold at the same time with
the farm. That although the deed of purchase stipulated
30,000/. as the price of the land, yet that if De Kock could
have proved that this was not the real price of the place, he
would not have been liable for more than had been actually
agreed on between him and Du Toit, and that the oaths
taken by the seller and purchaser for the ascertainment of
the transfer duty, which showed that a less sum than that
inserted in the deed was the actual price, were sufficient
evidence that such less sum was really the price paid for
the farm.
The Court therefore held that it was proved that the
price of the place as specified in the deed of purchase was
truly 23,510/., and that this, under deduction of that part
of the price which had been already received by the plaintiffs, was all for which the defendants were liable under the
deed of suretyship.
Defendants maintained that, although bound as joint or
CO (mede) principal debtors, yet as they had not expressly
renounced the heneficium divisionis, they were only liable
pro rata.
But the Court, on hearing Cloete for the plaintiffs, and
the authority of Pothier on Contracts, § 408 and 416,
found that the effect of the words co (mede) principal
debtors was to render them liable singuli in solidum.
Defendants maintained they were only liable for interest
on the sum now found to be due by them from the date of
the demand made on them, and not from the 1st January,
1831, from which period the original debtor, De Kock, was
'

;

liable.
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The Court held they were liable for interest from the
The Court held that the tender which
jj^d been made by defendants was insufficient, and that
,i
o
t_xj.
under the circumstances oi the case tbey ought to pay
1st January, 1831.
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Judgment

for plaintiffs for

£413

from the 25th October, 1833, and
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costs.

Colonial Government
Bkeda.

vs.

McDonald &

amount to such a satisfaction hy or release of
principal dehtor as will discharge the surety.

does not

declaration in this case set forth that J. F. E., then

Commissary of Vendues, by a bond dated 13th June, 1817,
"J^
signed with his hand, acknowledged himself to be truly and
coioS Govern- lawfuUy indebted to the Colonial Government in the sum
Tw and Brrfa"' °^ 150,000/., bciug for moneys advanced out of the Government chest to the said J. F. E., in his aforesaid capacity of
Vendue Commissary, renounced therefore the exception of
non numeratce pecunice, and promised and undertook to pay
to the said Government the said sum of 150,000/., with the
interest at 6 per cent., three months subsequent to notice
having been given or received to that effect or otherwise,
the said sum of 150,000/ was to be repaid or accounted for
M"y°27-

;

demise of the said J. F. E., or, &c., &c.
In security of the said debt, E. then mortgaged a certain
house in Cape Town belonging to him.
That the said defendants did, by the said bond, bind
themselves in solidum as sureties for and co-principal debtors
of the said sum of 150,000/ and interest, under express
renunciation of the heneflcia ordinis divisionis et eoccussionis.
That on the 4th April, 1824, the said J. F. E. died,
without having satisfied or paid the said sum of 150,000/.,
or any part thereof; but on the 30th May, 1826, C. A.
Fitzroy and E. A. Buyskes, who were appointed joint
Commissaries of Vendues at the death of tlie said J. F. E.,
paid to the Colonial Government the sum of 90,000/ on
account of the said bond, passed by the said J. F. E., and
secured by the said defendants, together with the interest
on the said sum of 150,000/ up to the said 30th May, 1826,
thereby leaving a balance of 20,000 rds., or £1,500, due
upon the said bond, which said sum of 20,000 rds., or £1,500,
and interest from the said 30th May, 1826, the said defendants, as sureties in solidum as aforesaid, are liable to pay and
satisfy to the said plaintiffs.
Wherefore, &c., &c.
at the
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In their plea, the defendants admitted the execution of
the bond by E. and them, and his death, as alleged in the
ju^is.
declaration but they deny that any balance is due to the
BcIT^q.
Colonial GrOTemment by the late J. F. E., or by them, coioniai o»™rnthe said defendants, upon the said bond, except a sum of aid and Breda.
10,700 rds. 3 sk. 3 st., which the executors of the estate of the
late J. F. E. have tendered to pay to the said Colonial
Government, but which they have refused to accept, and
which tender the said defendants now again make in Court.
And that the said bond, with the exception of the aforesaid sum of 10,700 rds. 3 sk. 3 st., at the demise of the said
J. F. E., or thereabout, or at the giving over of the said
Vendue Office to the successors of the said J. F. E., has been
paid or accounted for to C. A. Fitzroy and E. A. Buyskes,
who, as joint Commissaries of Vendues, have been appointed
by the said Colonial Grovernment as the successors to the
said J. F. E. in the said Vendue Office.
And, as a further plea, the said defendants say that subsequent to such accounting as aforesaid, and after the said
C. A. Fitzroy and E. A. Buyskes had succeeded the said
J. F. E. as aforesaid, the Colonial Government hath allowed
them, the said C. A. Fitzroy and E. A. Buyskes, to remain
indebted to the said Colonial Government the amount of the
said bond, and to take the amount thereof upon their own
liability, and have also cancelled the said bond, and have
allowed the mortgage thereby given to be destroyed and
annulled, and have allowed it to pass out of the estate of
the said J. F. E., and have thereby made a novation of
debt, and have foreclosed themselves from giving a due and
legal act of cession to the said defendants upon the mortgage
specially pledged and mortgaged as aforesaid, whereby the
said Colonial Government hath lost all right of action
against the said defendants upon the said bond.
By the documentary evidence put in by the defendants,
and admitted by the plaintiff; and by the evidence of E. A.
;

Buyskes, who had been deputy Commissary of Vendues, and
after E.'s death one of the joint Commissaries of Vendues,
and of J. J. L. Smuts, formerly secretary of the Orphan
Chamber, and of H. Tennant, chief clerk in the Orphan
Department of the Master's Office, it was proved that
besides the sum of 50,000 rds. lent to E. by Government,
in respect of which he and the defendants had granted the
bond now sued on, another sum of 30,000 rds. had also been
advanced to him by Government as a temporary loan. That
he died on the 5th April, 1824, and the administration of
his estate devolved on, and was assumed and entered on by
the Orphan Chamber. That on the 26th March, 1824,
Buyskes had made up and transmitted to E. a rough calcu-
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lation of the state of the affairs of the department, which
showed that, in addition to the said two loans of 80,000 rds.,

he was liable to make good to the department 10,700 rds.
3 sk. 3 st., and had after E.'s death, and in 1824, dis"TwandBredr covered additional items with which E. was chargeable,
amounting to about 3,000 rds., and that on finally winding
up the affairs of the department, Buyskes had discovered
that, at the time of E.'s death, the sums then actually due
by and chargeable against E., in addition to the debt of
80,000 rds., amounted (including a sum charged as interest
on 20,000 rds., part of the loan of 50,000 rds., from 1st
April, 1824, to 31st May, 1826) to 20,933 rds. 7 sk. 3 st.
That after E.'s death, the cash-book had been made up by
Buyskes to the 1st May, 1826, from which it appeared that
at that date the available assets and cash in the chest of
the department amounted to 192,610 rds., and that no
part of this sum of 192,610 rds. had afterwards been lost
or turned out unavailable.
That these assets were liable
for claims to a large amount which the public had against
the department; and that after giving E. credit for the
said sum of 192,610 rds., and debiting him with the amount
of the debts due to the public, and of the two loans from
Government of 80,000 rds., there was a balance against him
amounting to the said sum of 20,933 rds., 7 sk. 3 st. (including
the before-mentioned interest). That the Vendue department continued to be managed by Buyskes, as Deputy
Commissary, from E.'s death till the 24th April, when he
and Col. Fitzroy were appointed joint Commissaries, and
that they managed it until its abolition in 1828.
That in
the course of their management they applied the said sum
of 192,610 rds. in the payment of the just claims which the
public had against the department at the date of E.'s death,
coionM Govern-

and, secondly, in the payment to Government of 30,000 rds.,
in discharge of the temporary loan to E. of 30,000 rds., and
of 30,000 rds. in part payment of the 50,000 rds. due by
him to Government by the bond now sued on. On the
28th May, 1825, the Secretary to Government wrote to the
joint Commissaries of Vendues, desiring them to inform him
whether the 30,000 rds. constituting the temporary Government loan to E. had been paid by them to the Orphan
Chamber as part of Mr, E.'s estate, or whether it had been
taken over as part of the balance of the Commissary of
Vendues, and in the latter case desiring it to be repaid into
the office of the Eeceiver-General.
The Commissaries, on the 20th June, 1825, replied to the
above letter that the said sum of 30,000 rds. was still kept
in the treasury of the Commissaries of Vendues for the
same purpose as E. had appropriated it to, namely, to be more

—
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prepared for a punctual discharge of the amount of vendue
laae.
rolls when due, defaulters in the payment of debts conSis'
tracted at public sales being so numerous.
They then
stated certain reasons, in respect of which they maintained cobniai G?vemthat, unless they were allowed to retain both the said sum^aid'an'dBrea^"'
of 30,000 rds., and also the 50,000 rds. which had been
lent to R. on the bond, on the same terms on which he had
held them, an alteration must be made in the mode of
effecting sales and giving credit to the purchasers, which
they apprehended would occasion a serious defalcation in
the profits of the office to Government, which had hitherto
been productive of so large a revenue ; and on this ground
prayed to be allowed to hold both the said sums of
30,000 rds. without interest, and of 50,000 rds. at interest
from the time that the same shall have been collected
from the administration of B. ; and that, although regular
steps had been taken, the debts contracted at public
sales under the administration of E. had not been all
settled, in consequence of which it had hitherto been impossible to ascertain the amount of losses sustained by him,
and therefore they had not been able to make a settlement
with the Orphan Chamber, as administering his estate.
In a letter dated 30th June, 1825, the Secretary to
Government informed the Commissaries that the 30,000 rds.
must be paid to the Treasury without delay, but that
they were authorized to detain at interest such portion of
the 50,000 rds. as they might absolutely require for the
purposes stated by them, on giving sufficient security for
the same. The Commissaries accordingly paid 30,000 rds.
to the Treasury in discharge of the temporary loan to
On the 10th May, ] 826, the Secretary to Government wrote
to the joint Commissaries, informing them that the Lieut.Governor had authorized a loan of 40,000 rds. to be made
to them, should they require it, on finding security for the
same, but at the same time directing them forthwith to pay
to the Eeceiver-General " the sum of 50,000 rds. which
was advanced to their predecessor by Government in 1817,
with the interest due thereon."
On the 30th May, 1826, the Commissaries stated, in reply,
" that besides the great number of sentences in favour of
this office lodged at the Sequestrator's office since our
appointment on the 24th April, 1824, as joint Commissaries
of Vendues, and still unpaid, there is a large number
unsettled in favour of this office under the administration
of the late Commissary of Vendues, J. F. R., which, with the
other claims this office has on the estate of the late J. F.
R, altogether amount to about 20,000 rds., as far as is till
this moment known, for the payment of which sum we have
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as administering

his estate.
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" That we have, in the mean time, paid to the EeceiverGeneral the sum of 30,000 rds., in part payment of the
TwraBreSa™" Capital advanced in 1817 to our predecessor, Mr. J. F. E.
" We beg humbly to request that His Honour the Lieut.Grovernor may be graciously pleased to allow an indulgence
in the payment of the remaining capital of 20,000 rds., till
we have been able to recover the same from the Orphan
Chamber, as administering the estate of J. F. E."
On the 7th June, 1826, the Secretary to Government
informed the joint Commissaries that the Lieut.-Goveruor
had granted their request in giving the indulgence sought
as to the 20,000 rds., but that he did so on the supposition
that they would take immediate steps for recovering the
BeiT"

coioniai Govern-

said arrears.

That on the 15th May, 1824, the Orphan Chamber, as
administering the estate of E., had in due form given notice
to all claimants on the estate of E. to lodge their claims,
and that no claim had been lodged on the bond in question,
or on any other ground, either by the Government or the
joint Commissaries of Vendues against E.'s estate, before
November, 1827, when the liquidation account of the estate
was closed by the Orphan Chamber, notwithstanding that
on the 25th January, 1826, the Orphan Chamber had
written to the joint Commissaries of Vendues, urging them
to furnish even a provisional account of the state of account
between E. and the Vendue department, and requesting
them to credit E. with any outstanding unliquidated
sentences due on his account, in order that the promptest
measures may he taken for effecting payment thereof.
That on the 15th May, 1827, the Orphan Chamber had
again written to the joint Commissaries, complaining of no
account or information, such as they had asked, having
been furnished to them, and that in consequence they had
been prevented from watching over the interest of the heirs
of the estate that therefore they held the estate of E., as
Vendue Master, no longer responsible for unliquidated
vendue bills existing at the time of his death ; and that the
Orphan Chamber would, in six weeks from that date, make
out a general liquidation account of the estate, with the
view of settling the shares due to the respective heirs.
That on the 6th November, 1827, Buyskes, as Commissary of Vendues, wrote a letter to the Orphan Chamber,
informing them that "the rough statement, dated 26th
March, 1824, transmitted by him to E. was incomplete,
and that the Commissaries had been prevented from making
out the account of E.'s liabilities to the Vendue department
;
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by the delay of the Sequestrator's department, and requestingthe Orphan Chamber to postpone making up the liqui-

isse.

S^s.

dation account of the estate until the Commissaries should
BelTTq
be able to frame a complete account between the Vendue coiomai Govemdepartment and E., which they expected to be able to do ™am md Bred™'
immediately.
On the 7th November, 1827, the Secretary of the Orphan
Chamber wrote to Buyskes, informing him that the Chamber declined postponing any longer the liquidation of the
estate, and that they would debit the estate with the sum
of 10,700 rds. 3 sk. 3 st., shown to be due by him by the
statement of the 26th March, 1824.
On the 27th June, 1827, the landed property, which, in
the bond now sued on, had been mortgaged to G-OTernment
in security of the 50,000 rds., and which had been sold
by the Orphan Chamber, was duly transferred to the
purchaser.

On

the 19th April, 1830, Buyskes, on the part of the
Commissaries of Vendues, wrote to the Orphan
Chamber, enclosing an account of the claims of the
Vendue department on the estate and heirs of E., showing
the before-mentioned balance of 20,933 rds. 7 sk. 3 st., to be
due, and calling for the immediate payment thereof with

late joint

interest.

That, on the 25th September, 1830 (vide Colonial
Government vs. Fitzroy, 15th Octoler, 1830, Vol. 1, p. 492),
the plaintiff, on the part of the Colonial Government, had
sued Colonel Fitzroy as one of the joint Commissaries of
Vendues for 20,000 rds., as the balance of the sum of 50,000
rds. due to Grovernment by virtue of the bond in respect of
which the defendants were sued, which had not been paid to
Government by the joint Commissaries as above mentioned,
and that the Court had found that Colonel Fitzroy was not
liable for any part of the said sum of 20,000 rds. originally
due by E., in respect that the Government had failed to
prove any laches on the part of the joint Commissaries of
Vendues to recover that sum from E.'s estate, or that the
non-recovery of any part of that balance was owing to any
neglect or fault of the joint Commissaries.
Brand, for the defendants, contended that the cash and
assets stated in Mr. Buyskes' statement as being in the
Vendue chest on the 26th March must be considered as
applicable in the first instance to the discharge of the capital of the bond for 50,000 rds. and the other 30,000 rds.
advanced by Government, and that as the amount of the
cash and assets greatly exceeded the amount of this capital
of 80,000 rds. advanced, the amount of the bond for
50,000 rds. now sued on must be held and taken to have

D
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been completely accounted for to Government on the demise
of Mr. R.
and consequently that as the defendants, as
sureties in the bond, were not liable to account for deficien-
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cies Incurrcd without reference to the bond, the claim of
the Govemmeut against the sureties became discharged on
the death of Mr. E., and argued that, from the conduct
both of Government and the successors of Mr. E.., it
was evident that the Government recognized this principle
and acted under it.
He maintained that the Government bad by their conduct, by construction, delegated the right to recover the
debt to Buyskes and Fitzroy, and that their proceedings
were such as to amount to a sufficient accounting by E.
to them for the contents of the bond.
To show that the Government had admitted and made
themselves parties to, and homologated the application of
the amount of the bills and cash in the Vendue chest to the
settlement of the bond for 50,000 rds., he referred to the
account made up by Buyskes of the amount due by E.'s
estate to the Government, and which account was afterwards founded on in the action instituted by the Government against Fitzroy and Buyskes.
2nd. He contended that the Government, by not filing their
claim on the estate of E. before its liquidation and distribution
among the heirs, had weakened their power of recovering the
debt from the representatives of the principal debtor, and
consequently had impaired the sureties' power of recovering
against the principal debtor, if the sureties should now be
made to pay the debt to the Government, and thereby discharged their claim against the sureties pro tanto, and quoted
the cases of ITotze vs. Meyer, 1th September, 1830 {ante,
p. 6); Meyer vs. Lov>, 29th June, 1832 (ante, p. 8);
Watermeyer vs. Theron & Meyring, 5th February, 1833 (ante,
Orphan Chamber vs. Breda, September, 1832
p.
14)
Leyser, Meditationes ad Pandectas, vol. 7, p. 877.
And
maintained that as the extent to which the sureties' right
of recourse had been impaired could not be ascertained
until the heirs of E. were excussed, the plaintiff must first
excuss the heirs.

coiniiiai

Govern-

Tid and

Breda.""
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3rd. He maintained that as 10,700 rds. were set apart by
the Orphan Chamber out of the estate of E. to meet this
claim of the Government, and the Government ought to

have demanded and received payment of this reserved
sum, a deduction corresponding to the interest of this sum
ought to be made from the interest now claimed by

Government.

The Attorney-General argued
Cur. adv. vult.

contra.
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Posted (13th June, 1836).— The Court gave judgment for
the plaintiff, as prayed, with costs, upon cession of action to
defendants against estate and representatives.

isae.

f^i^f^.
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The Court held that the defendants had failed to show coionili Go^vcrnthat the amount of the bond had ever been paid or ac- TdVni &?/;.'
counted for to Government, or to E.'s successors on behalf of Government, and that nothing which the Government
had done or omitted to do had destroyed or in any way
impaired their right now to recover from the defendants,
notwithstanding their being sureties as well as co-principal
debtors, the

amount

of the bond.

Vermaak

vs.

Cloete.

a provisional claim on a hand against a
and co-principal debtor who has renounced the beneficiuTTi divisionis et excussionis, that the creditor had made
no claim on the estate of the debtor, who subseque7itly
became insolvent, and was therefore unable to give cession

It is no defence to

surety

of action ; the debtor's estate being admittedly insufficient
to have met any preferent claim that might have been

made upon

it.

In defence against a claim for provisional sentence on a

bond by Hoffman in favour of plaintiff against defendant,
one of two sureties bound as joint-principal debtors, and
having renounced the beneficia divisionis et excussionis,
Cloete, for defendant, maintained, that as the estate of
the principal debtor had been placed under sequestration in
1826, and had been wound up in 1829, without the plaintiff
having made any claim on that estate, plaintiff could not
now give defendant an effectual cession of action against
the principal debtor, and therefore had lost his recourse
against defendant.
It was averred by plaintiff, and not
denied by defendant, that the estate of Hoffman had been
insuflScient to pay the preferent creditors, and that nothing
could have been obtained in payment of the bond sued on,
even if a claim had been made on Hoffman's estate.
The Court repelled the defence and gave provisional
sentence.
[Same found, vide Overbeek vs. Cloete, 31st
August, 1880, Vol. 1, p. 523.]
Menzies, J., stated that his judgment was given without
reference to whether anything might or might not have
been recovered from Hoffman's estate, if a claim had been
made in respect of this bond.
The Court refused provisional sentence in the case of the
Executors of Hoets vs. De Vos (1st February, 1837), and

Aug.
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left the plaintiff to his remedy in the principal action, in a
nearly similar case, except that in the latter the principal
debtor had been rehabilitated.
But postea, in the principal case (24th August and 8th
September, 1837, post, p. 53), gave judgment for the plaintiff
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the Paetnekship Estate of Wolff &
BaETMAN. SUEETIES OF VS. TEUSTEES OF.

In

be

—

W. &

B., partners in business as auctioneers, took out individual licences as auctioneers, and afterwards surrendered
loth partnership and private estates.
Govcj'nment was
ranked preferently on the separate estate of B. for
auction dues on sales held hy him under his individual
licence.
The separate estate being insufficient, the Government claimed preference on the partnership estate. The
trustee rejected the claim as not being for a partnership
debt.
The sureties for B.'s separate estate appealed to the
Court, %oho upheld the decision of the trustee.

Wolff and Bartman had each separate licences granted
auctioneers, under the Ordinance
them individually
r
IT-D
•'.as
the rare/n
,t.i.
nersup Estate of Jn^q. 31, but they camed on this business as auctioneers m
n!!In-smrt?eTof partnership, although in holding sales only one of them
Nov.
9'e

22.

,1

rs.Trurteeaof.

to

^^^.g^ ^g auctioneer.

They became

insolvent,

and

their joint

and separate

were placed under sequestration. The Colonial
Government were ranked as preferent creditors on -the
separate estate of Bartman, for duties to Government in
respect of sales held by Bartman as auctioneer, under
the licence held by him individually.
The separate
estate of Bartman, not being sufficient to discharge
those duties, the Government claimed to be ranked
as preferent creditors for those duties in the joint or
partnership estate of Wolff and Bartman. In the liquidation account, the trustee of the said joint estate rejected
the claim, and refused to rank Government at all as creditors under that estate, on the ground that the debt claimed
on was a private debt due by Bartman, and not a partnerestates

ship debt.

Against this decision of the trustee, Bartman's sureties
Government for the duties, with which as auctioneer he
should become chargeable to Government, appealed to the
Court under the provisions of the 34th section of Ordinance No. 64.
to
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The Court dismissed the appeal, with costs, holding that,
issb.
under the Ordinance No. 31, the Government had no claim
*^°Zl?'for auction duties against any person or estate except the
-^"r? 'i^^?'*^
Estate of
.^
nersnip
1T11
person who, under the licence, held the sale as auctioneer, jwow and Bart-^
man — Sureties of
and his sureties, and his and their estates.
vs. Trustees of.
Brand, for the trustees, then moved for and obtained

iiiT

1

-I

^

confirmation of the distribution account.
[The Tacit Hypothecations Amendment Act, 5 of 1861,
abolishes the hypothec of Government on estates of auctioneers from that date.]

WOLHUTER

VS.

De YiLLIEES AND

Sureties, action to compel

The

OtHEES.

performance of undertaking

hy.

declaration in this case set forth that the plaintiff

uov. n.

was the creditor of one Hamman, who had surrendered his
peb^'v
„ li.
estate as insolvent, and that the defendants had been bound
as sureties and co-principal debtors for and with Hamman woihuteTrs. De
for certain debts due by Hamman, and for which his place
^others*"*
Klein Libertas was mortgaged, and that in consideration
of the plaintiff's consenting that the said place should remain unsold, the defendants executed a written engagement,
dated 28th February, 1829, whereby they bound themselves, so soon as the estate of the said Hamman should be
liquidated by the Sequestrator, to pass and execute in favour
of the plaintiff a first mortgage bond over the said place
for 4,500 rds., being the amount of the debt due by Hamman to the plaintiff. That the estate of Hamman had long
since been liquidated, and the defendants called on to
execute the said bond, which they had refused to do. That
a payment received by plaintiff from Hamman's estate had
reduced plaintiff's debt to £187 2s. 9|d. Wherefore he
claimed that the defendants should be adjudged to execute
in favour of the plaintiff a mortgage bond for £187 2s. 9|d.
over Klein Libertas, in terms of the said written engagement.
After hearing the counsel for the parties, the Court gave
judgment for the plaintiff, as prayed, with costs.
Postea (7th February, 1837).—The plaintiff summoned
the defendants to show cause why a decree of civil imprisonment should not be granted against all the defendants for
non-performance of the judgment of the 24th November,
'

1836.

Defendants offered to pay the principal, but refused to
pay interest or to grant any bond for it.
The case was postponed until the 14th instant.
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1836,

ilil

'

^^J'-jJ;

woihiito^Ds De
Villiers and

(14th Tebruary, 1837).— The Court (Kekewich, J.,
absent) adjudged that the defendants were liable in the
interest from the 10th of May, 1831, and gave decree of
^^^^^ imprisonment as prayed, to be stayed for seven days.

Others.

EoGEBSON, N.O.,

(••;.

Meyee and Beening.

Bartman, by bond, bound himself in a sum of £500, and M.
and B. bound themselves as sureties for £250 each. B.
was summoned individually for £250, without mention
of M. in the summons. M. was separately summoned in
The declaration
the same way, without mention of B.
was filed against both as if they had been co-defendants
in one summons. JException was taken to the declaration
on the ground of variance, and sustained by the Court.
Joint sureties may be sued in one action : so may a principal
debtor and sureties, even when they have renounced the
benefit of excussion ; or a principal debtor and sureties
hound by separate deeds.
The exception " ineptce cumulationis personarum," being a dilatory exception, must be pleaded initio litis, and is not,
therefore, a ground of absolution from the instance.
Breach of condition of bond, what is a sufficient assignment of
in a declaration.

An exception

of insufficient assignment of breach of bond must
besteaded initio litis.
Excussion of principal debtor', what is sufficient.
It is no bar to the commencement of action against the sureties
also

by the creditor that there are still unrecovered assets of the
principal debtor's insolvent estate, on which, when recovered,
the creditor

would have a right of preference.

Funds belonging

to the principal debtor, but not within the
jurisdiction of this Court, cannot be excussed, nor their

non-excussion pleaded by sureties in defence.
The non-excussion of the principal debtor must
initio litis before joining issxie on the merits.

be

excep)ted

Sureties to the fiscfor the collection
of public revenue are not
entitled to
the beneficium
excussionis, and, therefore,
cannot plead the exception of non-excussion.
Fidejussores indemnitatis, who are not.
The creditor on a penal bond not hound
to excuss principal
debtor before proceeding against sureties.
creditor is not required, in order to
entitle him to recourse
against sureties, to make demand on the
principal debtor

A
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'payment of the debt vjlicn it becomes due, nor to give
notice to the sureties of the debtor's default; nor arefisc
sureties (not being entitled to the beneficium excussionis)

/o?-

discharged from their obligation luhere the creditor does
not cause the bond to be immediately put in suit against
the defaulting principal debtor, even though the sureties

haw thereby suffered loss, or though during such mora the
principal debtor has become insolvent.
" shall and may " in legislative language are imperative, but the loords " shall be lawful " in Ord. No. 31,
sect. 5, are discretionary.

The ivords

The declaration in this case set forth, inter alia, that the
defendants, G-. H. Meyer and B. C. Berning, were sued in
an action of debt, and that they had, together with one J.
A. Bartman, on the 1st January, 1834,

made and entered

into a certain bond or obligation in writing, and which said
bond or obligation in writing was and is in the words and
figures, or to the purport and effect following, that is to
say,
the bond was then set forth verbatim, with the
exception of the signatures, seals, and dates; and from
its terms it appeared that in it Bartman had bound himself
to the plaintiff in the penal sum of £500, and that the
defendants had bound themselves as his sureties in the
penal sum of £250 each, under certain conditions therein
specified to be performed by Bartman.
The declaration further set forth the alleged breach of
those conditions by Bartman.

—

In the summons served on Berning, he was individually,
and without any mention of Meyer, commanded to pay to
the plaintiff £250, " which he owes to the said E. Eogerson,"
&c., " upon and by virtue of a certain bond or obligation, in
bearing date the
executed and signed by the
he, the said B. C. Berning,
sum of £250, to be paid to
writing,

of January, 1834, duly
said B. 0. Berning, whereby
bound himself in the penal

1st

the said E. Eogerson, or his
successor in his office, in case one J. A. Bartman should
fail to perform certain conditions in the said bond or
obligations mentioned," &c.
The summons served on Meyer was in ipsissimis verbis,
except that Meyer's name was throughout inserted instead
of Berning's.
The actions so commenced by these summonses had not
been conjoined in any way, but the declaration was filed
against both, as if they had been sued as co-defendants in

one summons.

No

other instance is known to be on record in which two
bound in the same deed were sued by separate and

sureties

1837.

Del"'
^^
is.

erl^N
Meyer and"
^""'°8-
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bZ,^s.'

Eogeri^N
'"'•^5?5 ™'^'
Berning.

distinct summonses, applicable to each alone, without any
mention of the co-surety, and in which those sureties, thus
Separately sued in different summonses, were conjoined as
defendants in one declaration.

The defendant Meyer did not except

to the declaration,
a plea censuring it on the merits.
The defendant Berning excepted to the declaration as
insufficient, and, as the causes of his exception, stated that
the said declaration varies from the summons in the description of the bond or obligation in the said declaration mentioned, and in the number of the defendants; that although
the defendants are sued as sureties who have not renounced
the heneficium ordinis seu excussio7iis, it does not appear in
and by the said declaration that the principal debtor is
insolvent, and has been duly excussed, or even that he has
been called upon for the debt alleged to be due that the
said bond or obligation, as set forth in the declaration, does
not appear to have been duly executed; and also that the
said declaration is in other respects uncertain, informal, and
insufficient
and therefore prays that the same may be dismissed.
This day, Musgrave, for the defendant, in support of the
exception, maintained that the bond must be considered, as
therein set forth, as a several bond, to which the defendant
Berning alone was party, and that as the bond set out in
the declaration bore to be signed by two other persons as
well as by defendant, there was a variance between the
summons and the declaration in the description of the
bond.
2ndly. That the defendant was in the summons sued
individually, whereas in the declaration another defendant
was joined, which is incompetent.
Srdly. That even if the summons had included both
defendants, it would have been, and the declaration filed by
the plaintiff is, informal and insufficient, inasmuch as it
joins two defendants, who, if liable, are only liable in virtue

but

filed

;

;

of two distinct

and several obligations, because it is not by
law competent to join two defendants in such circumstances
in one action.
4thly. That the declaration professed to set out the whole
bond, whereas it omitted the signatures, seals, and dates
affixed to the bond sued on, and therefore there
was a
variance between the declaration and that bond.
5thly. That although the defendant is sued
( Voet 2, 13,
sec^ 1) as a surety who has
not renounced the benefcium
ordvrns seu excttssionis. the declaration
does not set forth
that the principal debtor is insolvent,
and has been dulv
'
excussed.

:
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The Attorney-General, for the plaintiff, maintained the
contrary, and quoted Maddox, Chancery Practice, vol. 1, p.
39; Pothier on Contracts, vol. l,p. 264.

The Court

sustained the exception to the declaration
solely on the ground of the variance between it and the summons, viz. that from the description given in the summons
of the cause of action, the bond on which the defendant
was sued must be held to be a bond to which the defendant
was the only party, and in which he was bound as principal
debtor, whereas the bond set out in the declaration is stated
to be executed by one Bartman as principal, and by the
defendant and one Meyer as sureties. The Court held that
the description in the summons could not be held to apply
to the bond described in the declaration, and therefore that
there was such a variance as rendered the pleadings de:

fective.

The Court gave no judgment whatever on any

of

the other points of exception taken by the defendant.
Exception allowed, with costs.
Thereafter the plaintiff discontinued the above actions
against both defendants, and on the 13th June took out a
summons against both defendants, " commanding that justly
and without any delay they do each of them render to
Ealph Eogerson, Esq., Collector of Taxes in Cape Town,
on behalf of the Colonial Government of our said Colony,
the sum of £250, which they owe to and unjustly detain
from the said E. Eogerson in such behalf as aforesaid, upon
and by virtue of a certain bond, bearing date 1st January,
1834, duly executed and signed by one J. A. Bartman and
the said Gr. H. Meyer and B. C. Berning, whereby they,
the said Gr. H. Meyer and B. C. Berning, bound themselves,
respectively, in the penal sum of £250," &c., &c.
The declaration thereafter filed in this case set forth
that the plaintiff was duly appointed Collector of Taxes for
Cape Town and the district thereof on the 1st January,
1828, and has continued to hold the said office from thence
hitherto.

That the said defendants, together with one J. A. Bartman, on the 1st January, 1834, entered into a bond to the
purport and effect following, that is to say
" Know all men by these presents that I, J. A. Bartman,
auctioneer, residing in Cape Town, Cape of Good Hope,
am held and firmly bound to Ealph Eogerson, Esq., Collector of Taxes, in the penal sum of £500, and that we, his
sureties, G. H. Meyer and B. C. Berning, are each of us
held and firmly bound in the penal sum of £250 each, to
be paid to the said E. Eogerson, Esq., Collector of Taxes in
Cape Town, or his successor or successors in office for which
said several payments we bind ourselves, and each of us by
;

issj.
Dec.^s^'
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himself, one and every of our heirs, executors, and adminisSealed with our seals.
trators, firmly by these presents.
1834.
Dated
of
January,
the
1st
Roger^^N.o.,
"The condition of the above-written obligation is such,
"^TtaSnir'""*
Berning.
that if the above bounden auctioneer, J. A. Bartman, shall
render an exact and true account, in writing, of the total
amount of the money bid at every sale by auction made by
him and of the several lots which have been there sold, and
the price thereof respectively, and for that purpose shall
produce all books kept by him relative thereto on the first day
of every month to the said E. Eogerson, Esq., Collector of
Taxes in Cape Town, and shall within two months from the
date of every sale respectively made by him in Cape Town,
and within three months from the date of every sale respectively held by him in the country, make payment of all
sums of money imposed by way of duty by an Ordinance
1837.

Dco.f.'

bearing date the 7th day of December, 1827, and with which
auctioneers are thereby made chargeable, then this obligation shall be void and of none effect, or else shall be and

remain in

full force

and

virtue.

"J. A.

"G. N.
"B. C.
" Signed, sealed,

BARTMAN,
MEYER,
BERNING.

and delivered in the presence of

"H. A. Trutee,
"N. H. E. Smit."
That the said J. A. Bartman had not duly performed
the conditions of the said bond, for that on the first days
of the months of June, July, August, September, and
October, 1834, respectively, the said J. A. Bartman did
not render to the said plaintiff an exact and true account
writing of the total amount of the money bid at every
sale by auction made by him during the months
preceding
the said first days of the said months respectively, and of
the several lots which had then been sold,
and the price
thereof respectively, and did not for that purpose produce
to the said plaintiff all books kept by
him relative thereto
on the said first day of the said several months
respectively,
but therein wholly failed and made default.
That the said J. A. Bartman hath not made payment
within two months from the date of every
sale respectively
made by him in Cape Town, and within three months
from
tJie date of every sale
respectively made by him in the
country during the months of May,
June, July, August,
September, and October, 1834, respectively,
of all sums of

m

money imposed by way

of

duty by an Ordinance bearing
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date the 7th December, 1827, but therein wholly failed and
made default, to the amount of £1,440 2s. 8d.
That the said J. A. Bartman became insolvent, and
surrendered his estate, on or about the 28th October, 1834,
and the said plaintiff has proved his said claim against the
said estate, and upon the final distribution of the assets
thereof, the sum of £403 15s. lljd. was awarded to the
said plaintiff upon his said claim, and the sum of £1,042
18s. 8|d. is still due and owing to the said plaintiff.
And the said plaintiff has, before the commencement of
this suit, requested each of the said defendants to pay the
sum of £250, according to the tenor of the said bond and
the condition, but which they have hitherto refused to do.
Wherefore the said plaintiff saith, that by reason of the
said obligation and such breaches thereof as aforesaid, and
by reason of the premises, an action hath accrued to him to
have and demand from each of the said defendants the sum
of £250, the penalty in the said bond, &c.
The defendants filed separate pleas, which, although
different in terms, were in substance the same.
1. They admitted the execution of the bond by them and
Bartman, and the plaintiff's appointment as Collector of
Taxes, and denied the several other allegations in the said
declaration contained, as well as the conclusion in law
therein and thereby taken.
2. As a special plea, the defendants pleaded that the
plaintiff is barred from claiming the sum now demanded by
reason of laches, which the plaintiff hath committed in that
behalf, for that the plaintiff failed to follow up the terms of
the Ordinance bearing date the 7th December, 1827, intituled, &c., &c., and referred to in the said bond.
And that the plaintiff did not duly call on the said J. A.
Bartman, during the months of May, June, July, August,
September, and October, 1834, respectively, to comply with
the said regulations, according to the true intent and
meaning thereof, and of the said bond.
That the said plaintiff did, without there being sufficient
cause to forbear the same, fail or neglect to cause the said
bond to be put in suit against the said J. A. Bartman, upon
the first or any other of the alleged defaults of the said J.
A. Bartman, as the said plaintiff was in duty bound to do.
And that the said plaintiff failed to give notice to the
said defendants of any default being made on the part of
the said Bartman to comply with any part of the aforesaid
regulations, as set forth in the said Ordinance and said bond.
And that by reason of the premises, and of such laches
committed, the defendants were freed from their liability
as contained in the said bond.

isa?.

May ^^

^\
^rMryer^In"^'
Berning,

:
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In his replications to the defendants' pleas, the plaintiff
denied that he had failed to call on Bartman to render his
accounts and to make payment, as alleged in the pleas, and
maintained that, even if he had failed to do so, the defen^^^^^ ^^^^ ^^^ thereby discharged from their liability under
the bond.
The plaintiff admitted all the other facts alleged in the
pleas, but maintained that the defendants were not thereby
discharged from their said liability.
Postea.
At the trial the Attorney- General for the plaintiff,
put in,
1. The bond sued on.
2. The account filed by the plaintiff in the insolvent
estate of Bartman.
3. All the proceedings in the sequestration of the'said

—

insolvent estate.
4. A letter by the plaintiff to Wolff & Bartman, dated
2nd September, 1834, informing them that unless they
forwarded to his office their books and catalogues of sales
for the months of May, June, July, and August, and paid
the duties due for the months of April, May, and August,

to the 15th instant, he woald report to the
Grovernment their neglect.
5. Reply to above by Wolff & Bartman, dated l&th
September, 1834, informing plaintiff that they had addressed
a memorial to the Government requesting time.

previous

6. Memorial by Wolff & Bartman to the Governor,
requesting him, for the reasons therein stated, to allow them
a period of four months for the payment of their arrears by

instalments.
7. Eeply thereto by the Secretary to Government, dated
30th September, 1834, informing memorialists that the
prayer of their application could not be acceded to.
8. Letter by plaintiff to Wolff & Bartman, dated 6th
October, 1834, informing them that, unless they made immediate payment of the amount due by them, they would be

prosecuted for the same.
9. Letter by plaintiff to defendants, dated 29th November, 1834, informing them of Bartman's failure of the
conditions of the bond, and requesting immediate payment
to him, on account of Government, of £250, being the
amount for which they had bound themselves to Government.
10. Letter by defendants to plaintiff, dated 20th January,
1836, as follows
" As sureties for Mr. Bartman
severally in a sum of
£250, in favour of your department, we humbly conceive
that, as acting for Government, you hold a legal preference
_
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upon

amount
by Mr. Bartman.

his estate for the

counted

for

of

sums collected and unac-

issv.

^^y, 2|-

" We therefore request that you will be pleased to note
^ f,~'j^ o
your claim for such preference against the distribution vtHeya mi'
s^™'°e.
account of the estate, we being ready, as ultimately liable
for any loss, to indemnify you against all costs on that
account, as we merely wish the preference to be claimed as
by Government.
"G. H. MEYEE,

"B. C. BERNING."
bond of indemnity, dated 27th July, 1836, by
defendants to Government, for the costs mentioned in their
11.

A

20th January, 1836.

letter of the

The above documents were all admitted.
The Attorney-General called Ealph Eogerson, plaintiff,
who deposed In January, and every other month of 1834,
up to the date of his insolvency, Bartman failed to render his
:

accounts and to produce his books, in terms of Ordinance
No. 31. I have since got from Bartman accounts of all the
sales held by him in 1834. Some of those accounts I received
from his trustees after he was sequestrated. These accounts
are perfect.
They are regular in point of form. Bartman
did not make payment of the duties for any month within
the time prescribed by the Ordinance. He was always in
arrear. When he failed, he was indebted for the whole duties
for the months of May, June, July, August, September,
and October, 1834. The balance due at the time of his
insolvency was for £1,440 2s. 8d. A dividend has since

been paid.

I

dunned him incessantly

for

payment.

I

threatened him, verbally and by letter, to prosecute him for
the amount but I never spoke or wrote to the defendants,
the sureties, on the subject, before his insolvency. The first
notice I gave to defendants was by the letter dated the
29th November, 1834. I took no steps against the defendants previous to his surrender on the 28th October, 1834.
I ascertained the amount of the duties in arrear by accounts
of the sales furnished to me after his insolvency by him or
I had no other evidence of the amount of
his trustees.
these arrears except those accounts.
Johannes Arnoldus Bartman. I was an auctioneer.
After my insolvency, my clerk made up the accounts of the
sales for the months for which I was in arrear, and after I
had compared them with the vendue rolls, and sworn to
them, they were given in to the Collector. These accounts
were correctly made out, and the sum, for which the Collector claimed on my estate is the true amouiit of the duties
;

—

which I was in arrear to Government.
Plaintiff closed his case.
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Defendants called Thomas Hall. I am trustee in the estate
and also of Wolff & Bartman. I have not yet
Tendered a final distribution account of his estate. There are
assets to the amouut of upwards of £278, being the amount of
^^^ compensatioumouey for his slaves, still to be recovered and
distributed among his creditors. The Collector of Taxes has
a preferent claim on those assets. The Collector of Taxes
claimed on his insolvent estate for £500, as the amount of the
penalty on the bond now sued. But the Master struck it out.
oi Bartman,

The defendants

closed their case.

Adjourned to the 7th September.
This day, the Attorney-General, for the plaintiff, argued
that the evidence made out a breach of both the conditions
of the bond, and, therefore, that the defendants had been

rendered liable for the full amount of the penal sums ; but
he gave up any claim in respect of the breach committed by
the not rendering the accounts of sales on the first day of
each month, as true and correct accounts had ultimately
been rendered; and maintained that by the auctioneer's
default in the payment of the duties now in arrear within
two months of the date of the sales, the defendants were
liable, to the extent of the sums for which they were bound
in the bond, for the duties so in arrear, and that nothing,
which had been done or omitted to be done by the Collector
of Taxes was sufficient to release the defendants to any
Wapenaar
extent, and quoted Pothier,pp. 259, 261, 267, 268
Practyh, c. l,p. 7
Cens. For., part 2, lih. 1, § 14.
Cloete, for the defendant Meyer, quoted Voet, 45, 1, § 13,
in fine. He admitted that the insolvency did not bar the
plaintiff from his claim against defendants for any duties
which had been due in respect of sales held in Cape Town
within two, and in the country within three months, preceding it but he maintained that, if the Collector failed on
the very day when, or at least the next day after, the
auctioneer made any default in the payment of the duties
due in respect of any sale, to make a demand on the
auctioneer and on the defendants for payment, and immediately thereafter to commence the excussion of the
auctioneer, that he thereby released the defendants.
He
maintained that the bond did not contain any renunciation
of the ienefi^ium excussionis, and that even if it should be
held that sureties bound for debts consisting of liquidated
amounts to the fisc were not, in a question with the fisc,
entitled to insist upon the heneficium excussionis, even
although it had uot been expressly renounced, still that this
did not apply to fidejussores inde^nnitatis, which he contended
the defendants in tliis case must be held to be, and quoted
Voet, 46, 1, 38
45, 1, 13.
;

;

;

;
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Miisgrave, for Berning, maintained that he was now
issv.
entitled to insist on an absolution from the instance at the
^e? '^l
present stage of the proceedings, in respect of this action
^^ er^No
having been brought against both the sureties, instead of a w^^yer'and"
^'"'"bseparate action against each, and quoted Harrison's Digest,
He maintained that as
p. 530; Chitty on Pleadings, p. 47.

there was no positive and distinct allegation that any
particular sale or sales had been made, the breaches of the
bond had not been suiEciently assigned, and quoted Douglas
Reports, 214.
That under the bond the defendants were
entitled to the benefit of the excussion.
And that the
allegation in the declaration that there had been a final
distribution in the auctioneer's estate had been disproved
by the evidence of the trustee consequently, that the
auctioneer had not been exoussed. That no matter what
the amount of the sum still remaining unrecovered in the
auctioneer's estate, although it might still leave a greater
balance due by the auctioneer than the amount sued on, the
plaintiff was not entitled to commence his action until that
amount was recovered by him. He argued that as the
auctioneer's books had not been produced, there had not
been the best evidence of the amount of the duties in
arrear, notwithstanding the evidence of the auctioneer.
He quoted Voet, 46, 1, 8, as to the nature of the obligation
of fidejussores indemnitatis, which he contended the defendants must be held to be. He maintained that the plaintiff
was bound to have elected whether he would go against the
auctioneer for the duties or for the penalty, and that having
claimed for the duties on the auctioneer's estate, he could
not now claim for the penalties against the sureties, even
although he had also claimed for the penalty on the auctioneer's estate.
He quoted Voet, 50, 8, 4, § 5, to show that
defendants could not be sued, as was done in the
He contended that the induldeclaration, for the penalty.
gence which had been given to the auctioneer had been
injurious to the sureties, had placed them in a worse
situation than they would have been in if, at the commencement of the default, due diligence had been used for the
recovery of the duties from the auctioneer, or even if notice
had been given to the sureties and, therefore, that in equity
they must be held to be released. (Pothier on Obligation,
art. 2, p. 264, vol. 1.)
He maintained that the Collector of
Taxes had no sufficient cause to forbear putting the bond in
suit on the first default.
Cur. adv. vult.
The majority of the
Postea (8th December, 1837).
Court (Menzies and Kekewich, J J.) held that the
defendants, being " simul debitores ex eadem causa," might
;

;

—

;
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be sued in one action. ( Vide Voet, 2, 4, 15, and 2, 13, 14,
confirmed by the practice of the late Court, and by that of
Eoger^N.o., ^his Oourt during the last ten years, of including in one
*"'*
actiou the principal debtor and his sureties, even when they
""'Berain
had renounced the heneficiwrn excussionis, and including in
one action sureties bound only pro parte virili, and a
principal debtor bound by one deed and his sureties bound
in separate deeds.
Vide Van der Linden, Inst., 420.)
2nd. That even if an exception might have been taken
initio litis on the ground of the inepta oumulatio personarum,
still, as it is a dilatory exception, it could only be pleaded initio
litis along with the plea on the merits, and could not now be
made the ground of an absolution of the defendants from
the instance (vide God., 4, 19, I. 19
Voet, 44, 1, 4, and 6
Van Leeuwen Gens. For., p. 2, I. 1, c. 26, §§ 19 and 21
Pothier on OUigations, p. 2, c. 6, art. 2, § 3 (410)
Van
der Linden, p. 415) and that as the colonial law was clear
on this subject, and had not been altered by any Ordinance
or rule, no regard would be paid as to what was the rule or
principle of the English law on the subject.
{Sed vide Tidd
on Practice, vol. 1, p. 10.)
3rd. That the breach of the condition of the bond was
{Vide
suflSciently set forth (assigned) in the declaration.
Stephen on Pleading, 884, 398, 400, 402, 404, and ArcUold
on Pleading, p. 235.)
4th. That even although an exception might have been
taken on this ground, initio litis, still that as it was of the
nature of a dilatory exception, it could only be pleaded
in initio litis along with the plea on the merits, and could
not now be made the ground of an absolution of the defendants from the instance. {Voet, 2, 13, 3-44, 1, 4, and 6;
^iS3i.

Dec.

8.'

;

;

;

;

Gens. For., 2, 1, 24.)

5th. That the sole object of the Legislature in requiring
the auctioneer to give security is to provide for the public
security and the due collection of revenue, and that the object
of the Legislature, in framing the 5th section of the Ord.
No. 31, was not to lay down equitable rules for regulating
the mutual rights and obligations of creditors and sureties,
but to provide as much as possible that the creditor, the
public, should not lose any part of the public revenue.
6th. That the substance of the provision of the bond, therefore, is that the defendants are absolutely bound to make payment to the plaintiff of the sums of £250 (subject, however,
to be restricted to such lesser sum as they can show to be
the real amount of plaintiff's damage), except only in the event
of the auctioneer's having duly made payment to plaintiff
of aU the duties with which he has become chargeable, in
which event alone they are discharged from the obligation.
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That the auctioneer, the principal debtor, had been

7th.

sufficiently excussed before the sureties

were sued.

{Vide

ji^sr.^

Deo.l'

Voet 46, 1, 15, 17
Cens. For., 4, 17, 19.)
Eoger^N.o..
8th. That although it has been proved that there are
"'-jSng™*
assets of the insolvent estate to the amount of £278 still
to be recovered and distributed, to which, when recovered,
the plaintiff will have a preferent claim, this circumstance
was no bar to the plaintiff's commencing this action.
;

(PotJiier

on Obligation, p.

2, § 6, art. 2, § 3,

(410), p.

264

(411), j?. 265.)
9th. And that as the greatest

possible amount of this
and the plaintiff has agreed to
hold it as already received by him, and to deduct its amount
from his claim, which is equally beneficial to the defendants
as if he had recovered it by excussion of the debtor, there is
no ground in equity on which the defendant, even if entitled
to claim the beneficium excussionis, and even if this sum
had been subject to the decision of the Courts of this Colony,

sum has been

ascertained,

can in respect of it now oppose the plaintiff's claim, for the
privilege of beneficium excussionis has no other foundation
than equity.
10th. That this sum of £278 is one in respect of the
non-recovery of which want of due excussion of the debtor
cannot be pleaded, because the Courts of this Colony have
no jurisdiction or control over it, nor any means or power
of enforcing its payment, seeing that it consists entirely of
the compensation money due to Bartman's estate for the
emancipation of his slaves, and that the funds out of which
it is to be paid are not within this Colony, and that its
appropriation and distribution is under the exclusive
jurisdiction and control of the Commissioners in England
appointed by the statute. {Voet, 46, 1, 15; Pothier ut
supra

— 412.)

That the defendants are not entitled to plead and
found on the beneficium excussionis at this stage of the
proceedings {post litis contestationcm), not having done so
initio litis before they joined issue with the plaintiff on the
11th.

{Voet 46,

merits.

1,

15—44,

1, § 4,

Pothier, ut supra (410)

6; Cens. For.,

2, tit. 1,

Cod. 8, t. 36, 1. 12.)
12th. That the defendants are not entitled to plead the
exception non excussionis, because they are sureties to the
fisc for a collection of the public revenue, and are not
sureties for an illiquid debt ; or if the debt was originally
c.

26, § 19

;

;

that it had been rendered liquid, and its exact
amount had been ascertained in the proceedings under the
illiquid,

sequestration before this action was brought {Voet, 46, 1,
8, and 16, in fine) ; and because they are not fidej'ussores
indemnitatis, as is clear from the definition of fidej'ussores

E
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Rogers^ N.O.,
^*'Berning*°'*

indemnitatis given by Voet, 46, 1, 8, 14, 38.
That there
cannot be a greater fallacy than to hold that because equity
wiU not suffer the creditor in a bond of the nature of that
in question to recover more than the actual amount of the
loss occasioned to him by the default of the debtor, that
therefore he is under any obligation to excuss the debtor,
or to do anything whatever to diminish the amount of such
loss before he proceeds against the sureties.
The very use
of a bond like the present is to entitle the creditor, the
instant the default is committed, to claim, to the extent of
his actual loss, the penalty from the sureties, without being
obliged to take any other steps for the reparation of that
loss. The plaintiff need not have excussed the debtor before
commencing the action, nor have set forth in his declaration
that he had done so. He took proceedings for the excussion
of the debtor at the request and for the benefit of, and
under a guarantee from, the defendants, who acknowledged
that he was under no legal obligation to do so. {Vide their

20th January, 1836.)
18th. That the proposition maintained by the defendants,
that the plaintiff was bound to elect whether he would proceed against the auctioneer for the duties or for the penalty,
and that having claimed for the duties on the auctioneer's
estate he could not afterwards sue the sureties for the
letter

penalty, even to the
failed to recover

amount

of the balance

from the auctioneer,

is

which he had

not supported by

equity nor by any principle or rule of law.
14th. That the argument maintained by Berning's counsel,
that the sum claimed from defendants is claimed in the declaration as being the penalty in the bond, and that sureties
are not liable to be sued for any penalty, is founded altogether
on an erroneous interpretation or construction of the word
pc&na, in the passage quoted from Voet 50, 8, 4.
(See also
Voet 50, 8, 1, and 46, 1, 12.)
15th. That neither the Ordinance No. 31 nor the bond
contain any provision, condition, or stipulation requiring
the plaintiff, in order to entitle himself to recover against
the sureties, to have made any demand on the auctioneer
for payment of the duties as they become due, nor to give
any notice to the sureties of the auctioneer's default and
that by no law in force within the Colony is any creditor
required, in order to entitle him to recourse against the
sureties of any class or description, to make any such
demand on the debtor, or give any such notice to the
sureties ; and, therefore, that the pleas of the defendants, that
they are discharged from their obligation by reason of the
laches committed by plaintiff in not making such demand
on the auctioneer, and not giving them such notice before the
;
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insolvency of tlie auctioneer, are ill founded. Besides, there
is sufficient proof in the evidence of Kogerson and the letters
rite, s!'
of the 2nd September and 6th October, 1834, that repeated Eoger^N.o.,
r«. Meyer and
demands were made on the auctioneer.
16th. That the defendants have failed to support bysufficient argument or authority their defence
that they
are discharged from their obligation by reason of the laches
of the plaintiff in having failed or neglected to put, or cause
to be put, the bond in suit upon the first or any other of
the alleged defaults of the auctioneer, as he was in duty
hound to do.
17th. That, although the bond was not put in suit at the
commencement of the auctioneer's default, nor until after
he had become insolvent, the defendants have utterly failed
to show that the plaintiff has thereby placed the defendants
in a worse situation than they would otherwise have been in.
18th. That even although the defendants had been proved
to have suffered loss in consequence of the plaintiff's failure
to put the bond in suit previously to the insolvency, still
this circumstance would not have discharged the defendants
from their liability, because it has been shown that the
defendants are neither fidejussores indemnitatis nor are
entitled on any other ground to the ienejicium excussionis,
and by law no mora on the part of the creditor, although
during such mora the debtor becomes insolvent, discharges
sureties who are not entitled to the heneficium eaxussionis.
Pothier on Obligation, p. 2, c. 6, art.
( Vide Voet, 46, 1, 38.)
2. § 6 (414).
l9th. That there is nothing in the bond which imposes
any obligation on the creditor to use any diligence or to
institute any proceedings against either the debtor or his
sureties, other or at an earlier period than he would have
been otherwise required to do by the law on this subject.
20th. That there is no provision in the Ordinance as to the
time or manner of putting the bond in suit, the non-observance of which by the plaintiff has the effect of discharging
the defendants from their liability.
21st. That the provisions in clause 5 of the Ordinance,
that in case of the auctioneer's making default it shall be
lawful for the Collector to cause the bond to be put in suit,
unless he shall find sufficient cause to forbear the same, do
not make it imperative on the Collector in every case to put
the bond in suit in respect of every default which should
be committed, and immediately on its being committed.
22nd. That, admitting that the words " shall and may " in
" shall be
legislative language are imperative, yet the words
they
always
contrary,
the
"
On
imperative.
lawful are not
imply a discretionary power, except when coupled with
:
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Eogereon, N.O.,

'"'toMng""''

other provisions excluding all discretion.
(Vide § 4, 5, 11,
15, 24, 25, 29, 42, 43, 44, 46, 47, 50, of the Charter, which
iUustrate this.) And that in the Ordinance, so far from the
terms in the context excluding the discretionary power
implied by the use of the words " shall be lawful," a
discretionary power is expressly given to him in the context by the words " unless he shall find sufficient cause to
forbear the same."
23rd. That this discretionary power as to the time when
the bond is to be put in suit is expressly given to the
Collector alone. If he exercised that discretionary power
in such a way as his superiors considered improper or dangerous, they, of course, might have removed him, but so long
as he was permitted to remain in office, the discretion was
with him.
24th. That even if the terms used in the Ordinance be
stretched to the uttermost, all that it can be held to enact
is "that in the event of the auctioneer failing duly to
make the payments at the prescribed periods, the Collector
shall put the bond in suit."
There is no provision as to
the particular period within which he must do so. It is
not enacted that he shall forthwith put it in suit.
default did take place, and the Collector has put the bond
in suit.
25th. That the postponing the immediate enforcement of
the payment of duties which might be instantly demanded
may often be an act of sound discretion for the interest of
the public revenue, and that interest is the only one contemplated in the Ordinance.
26th. That even supposing that by the provisions of the

A

Ordinance he ought to have put it in suit sooner, and is
therefore liable to censure or removal, or to make good to
Government any deficiency which may have been occasioned by his improper forbearance, there is nowhere to be
found in the Ordinance any provision, that in consequence
of his failure to do his duty, the sureties are to be thereby
discharged.
Considering the object of the Ordinance as
declared in its preamble, nothing could be more preposterous than to make the misconduct of the Collector a

ground for discharging the sureties, and thereby diminish
the security of the public and endanger the due collection
of the public revenue.
27th. That the defendants' letter of the 30th January,
1836, cuts down all pleas as to the hardship of the defendants' case, and clearly shows their own opinion to have
been that they had no claim to the leneficiuni excussionis,
and that the plaintiff had neither done nor omitted to do anything in respect of which they could claim, either on the

;
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ground of

laches or

froni their liability.

on any other ground, to be discharged
That in it they expressly admit their

liability.
oOi.i>

rriL

1

1

•

•

%

i^r.

—

D^ri'

„
„„
RogerBOQ, N.O.,

'
1

Agiq. inat the objection taken by the counsel of Berning
is groundless, yiz., that no sufficient evidence has been produced of the amount of the duties due by the auctioneer,

i>s.

Meyer and

^™'"s-

because the best evidence of it has not been given. The
best evidence which the nature of the case admitted of was
given.
The auctioneer swore positively and distinctly as to
the amount of the duties due by him.
The books were
produced in court by the trustee, and the defendants
might have cross-questioned him from the books if they
doubted the truth of his evidence.
The judgment of the Court was therefore given (Wylde,
C.J., dissentiente) for the plaintiff against the defendants for
£250 each, with costs.

ExEOUTOES OF HOETS

VS.

De

VoS.

Arend B. passed a hond, January, 1826, /or £150 to J. H.,
and as security ced.ed and delivered in pledge a hond
dated January, 1821, hy Andries B. for £175, vnth
defendant as surety and co-principal debtor. Arend B.
surrendered.
The £150 hond was proved in his estate
and the £175 hond, ceded hy his trustees to H., was now
proceeded on to the extent of £150.
De V. claimed a discharge on the ground that the £175 hon,d had not been
proved on the estate of Andries B., who had surrendered
September, 1826, and been rehabilitated June, 1833 ; but
the Court gave for plaintiff, with costs.

The

declaration in this case set forth that one Arend
Aug. 24.
^^p^^to J. Hoets, now deceased (whose
estate is administered by the plaintiffs), in a sum of £150, by ho^um 'iteVos.
a notarial bond bearing date the 13 th January, 1826, and
as a security for the payment of the said sum of £150
ceded and delivered over as a pledge a certain bond bearing
date the 5th January, 1821, due to him by one Andries
Brink for a sum of £175, and for which sum the defendant
had, in the said last-mentioned bond, bound himself as
surety and co-principal debtor.
That the said Arend Brink, having surrendered his
estate as insolvent, the said notarial bond for £150,
which was then still wholly unpaid and due by him to the
said J. Hoets, was duly proved in his insolvent estate
and that the said notarial bond of £175, due by the said
Andries Brink to the said Arend Brink, so pledged to the

Brink was indebted
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^pCi:
Exe^rsof
Hoets tis.DeVoB.

said J. Hoets as aforesaid, was duly ceded and awarded by
the trustees of the said Arend Brink to the said J. Hoets
Wherefore, the
as a Security for the said sum of £150.
plaintiffs say that an action has now accrued to them in
their aforesaid capacity, as holders by cession and delivery

in pledge of the bond bearing date 5th January, 1821, to
have and demand of and from the said defendant, as surety
and co-principal debtor, payment of the said bond for £175
to the extent of £150, being the amount due by the said
Arend Brink to the late J. Hoets by the said notarial bond
of the 13th January, 1826, together with the interest due

thereon.
The defendant, in his plea, admitted the several facts as
alleged by the said plaintiffs in their said declaration, and
that the said Hoets once had a right of action for the
recovery of the said bond of £175, or part thereof, against
the said defendant as a surety in solidum and co-principal
debtor in the said bond, but alleged that the said J. Hoets
lost his aforesaid action thereof, and that the said plaintiffs
are barred from bringing the present action against the said
defendant, because the said Andries Brink, the principal
debtor in the said bond of £175, having surrendered his
estate as insolvent on or about the 28th September, 1826,
the said bond, of which the said J. Hoets then was and
since has been the legal holder by mortgage, has not been
proved by him or by any one else in the said insolvent
estate of the said Andries Brink, and that the said Andries
Brink has been rehabilitated by order of the Supreme Court
on the 7th June, 1833, and discharged from all debts due
by him prior to his said insolvency.
The plaintiffs, in their replication, admitted the facts
alleged in the plea, but denied that they were thereby
barred from recovering the sum now claimed by them.
This day. Brand, for the defendant, in support of the
defence made in his plea referred to the case of Kotze m.
Meyer, 7th September, 1880, {ante, p. 6), and of VilUers vs.
Cauvin, 15th Decemher, 1829, and quoted/. 1. 129, lib. 50, De
Begulis Juris, Carpzovius Defin. For., p. 2, Con. 19, Defin.

Brunneman. Consilia, Consilium 86 Zyzenius ad Pan2nd vol., Spec. 81, § 8 Pothier de Cont. et Oblig.,
and Van Zutpen Utrecht Consultatien, p. 454, 3rd
§ 377
part, 104, where it was decided that a creditor having a
10

;

;

dectas,

;

;

surety
sioms,

who has renounced the heneficia excussionis et diviand who has subsequently obtained a pledge from

the debtor or another surety, may release the pledge
or the
subsequent surety, without thereby releasing the first
or affording

sumg him

him any ground

for the debt.

surety,
of defence against the creditor
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Cloete argued contra, and quoted Pothier, § 414, 521.
In the course of the argument, it was stated and admitted
that Arend Brink, the creditor in Andries Brink's bond for
£175, and the debtor to Hoets, was surety in a bond for
2,000 rds., granted by Andries Brink in favour of W. D.
Hoffman. That Hoffman filed his claim on this bond on
Andries Brink's estate, and that both he and Arend Brink,

iss?.
Sept.

s.'

Exe^rsof
Hoets,.5.DeVos.

in respect of this claim, signed as consenting creditors to
Andries Brink's deed of rehabilitation. But although a
claim had been lodged on Andries Brink's estate by Arend
Brink or by Hoets, in respect of the bond in question, and
both or either of them had refused to consent to his rehabilitation,

in

he would, notwithstanding, have had a majority

number and value

in his favour.
Gur. adv. vult.
Postea (8th September, 1837). The Court gave

—

for plaintiffs as prayed,

August, 1836
23rd November, 1837
dlst

with

{ante,

judgment

Vide Vermaak vs. Cloete,
De Vos vs. Brink,
35).

costs.
p.

{post).

Norton

Satchwell.

vs.

the hack of an otherwise
note creates no liquid liability

The signature of a third party at
unendorsed promissory

1840.

Nov.

19.

either as endorser or surety {Vol. l,p. 77).

Baaed
De

vs.

De

Villiees.

V. was surety on a bond which stipulated that the principal
The
debtor should be liable to pay on one month's notice.
principal debtor surrendered ; and without notice having
been given to the surety, he was now called upon to pay
Held that the insolvency of
the amount of the bond.
the principal debtor purified the condition as to notice,

and made

the

bond immediately demandable from

the

surety.

In

this case the defendant

was a surety and co-principal

debtor.

stipulated that the principal debtor should be
liable to pay on getting one month's notice.
The principal debtor's estate was placed under sequestration on 31st May, 1839.
Hiddingh objected that defendant had not received a
month's notice to pay.

The bond

nov^o.
us. De
.Villi erg.

Baard
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vnitos.^''

Brand answered the insolvency of the principal debtor
puriged the condition as to the payment on one month's
notice, and made the debt immediately demandable from
the principal debtor in other words, that the insolvency of
principal debtor was equivalent to one month's notice having
been given to principal debtor. That notice to the principal
debtor is sufficient to make the surety and co-principal
debtor liable to pay on the day when the principal debtor
is rendered liable.
The Court held this answer sufficient, and gave provisional sentence as prayed.
:

;

F. E. L.

W. H. N.
surety.

Neethling

vs.

Executors of Neethling.

executed a hond in 1822, to which plaintiff was a
In 1835, and several times thereafter, J. H. N.

promised

to release

plaintiff from- the suretyship, hut died
Held that plaintiff could

hefore fulfilling his promise.

recover from J. H. N.'s executors the amount of interest
paid hy plaintiff fmrn 1832 to 1836, which amount
J. H. N. had promised should be repaid, and also the
costs paid hy plaintiff when summoned for such interest;

appearing to the Court that, hut for such promise of
indemnity, the plaintiff would have taken other measures
to relieve himself from the ohligation of suretyship.
it

This was an action to recover a sum of £73 18s. 3fd.,
under the following circumstances. It appeared that Mr.
F. E. L. Neeth- William H. Neethling had, in 1822, executed a mortgage
'rfNeethiing?™ boud ou a loan place called " Kleinberg," in the district of
Tulbagh, in favour of the Lombard Bank, for a sum of
£300, to which his uncle, Mr. Frederick R. L. Neethling
was one of the sureties. In 1835, another uncle, Mr. J.
H. Neethling, promised to release his brother from this
suretyship, but he had failed or neglected so to do and in
1836, Mr. Frederick Neethling was summoned for £72,
being four years' interest then due on the capital, and which,
with £1 18s. 3|d. for costs, he paid Mr. J. H. Neethling
still promising to repay those sums to him, and bear him
harmless from any loss on account of his suretyship. In
1838, however, Mr. J. H. Neethling died; and the South
African Association for the Administration and Settlement
of Estates having been by will appointed executors ot
1841.

Aug^4.

—

;

;

his estate, the defendant, as secretary to that Association
was now sued for the amount.
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Brand appeared

for the plaintiff,

and De Wet

for the

defendant.

i84i.

^!L?*-

Michael Christiaan Ackermann Neethling called.— I am
son of plaintiff, who is brother of the deceased J. H.
Neethling, whose executors are the defendants in this case.
I remember, in 1835, my uncle was at Stellenbosch, and
had a conversation in my presence with my father. This
was about ten or twelve months before my father was
summoned for the interest mentioned in the declaration.
My uncle then came on a visit. No one was present with
them except myself. My father said to my uncle that he
was anxious to be discharged from his suretyship in the
bond mentioned in the declaration. My uncle said that as
soon as he came to town he would take over the bond from
the Bank to himself and then discharge my father. In 1836,
my father was summoned for the payment of the interest
on the bond. I came to town by my father's desire and
paid the interest to the Bank, and the costs to Poupart, the
attorney, on the 19th August.
I produce the receipt. I
brought a message from my father to my uncle, asking him
why he had not paid the bond at the Bank and discharged
my father from the suretyship, as he had promised. This
was a few days before the return day of the summons.
I gave my uncle this message. He replied that my father
need not be afraid that he was ill at the time, but as soon
as he got well he would go to the Bank, pay the bond, and
relieve my father.
This was in my uncle's house. He was
sick, and he requested me in the meantime to go to Poupart's
and pay the interest and costs with the money I had
brought, and come back to him. I had brought money with
me for the purpose. After paying Poupart and the Bank,
I returned to my uncle and showed him the two receipts I
have produced, which he looked at, and then desired me to
take them to Mr. Advocate Hofmeyr, as he was unwell
himself and unable to do business, and that he would settle
I took the receipts to Mr. Hofmeyr,
it with Mr. Hofmeyr.
the same day.
My uncle said he would both pay the
interest and costs to my father, who should not lose a
single farthing. I was not acquainted with the circumstances
My father did not
of William Neethling at that time.
apply to the principal debtor, William Neethling, because
my uncle was always assisting the debtor, and had promised
to pay my father.
He always assisted my uncle Henry
and his children. Some time in 1837, by desire of William
Neethling, I proposed to my uncle to sell the place " Kleinberg " by private sale. I wrote a letter to my uncle, and I
produce his answer to me dated 25th August, 1837. My
uncle was not to receive from my father any consideration
;

ifng^s.Executors

ofNeetwmg.
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taking over the bond and releasing him. I do not know
the reason why my uncle made this promise. No more
interest was paid after I paid it in 1836.
The bond itself
-^y^s aftorwards paid off through my uncle.
My uncle was
not at Stellenbosch since 1835. I know of no coolness
which took place between my father and my uncle before
the death of the latter.
I do not recollect speaking
to my uncle about the bond after 1836, although I
frequently saw him. Nor did I write to him on the subject,
because I left the matter in the hands of Mr. Hofmeyr, to
whom I wrote about it, I think more than twice, three or
four letters.
I was my father's general agent. No claim
was after 1836 made upon my father by the Bank for
^^^

Ai^^M
'

iing^s.Ex?cutoiB
ofNeethiing.

—

interest.

—

John Hendrik Hofmeyr. I remember in 1836 the last
witness calling on me and bringing to me the two receipts,
and leaving them with me. I afterwards had several conversations with the deceased upon that subject. He always
said he would himself take over the bond from the Bank
and pay plaintiff the interest he had paid. Deceased had
already taken over the other mortgage bonds on William
Neethling's place, "Kleinberg," with the exception of this
bond. He afterwards applied to me, as being the brotherin-law of William Neethling, to endeavour to persuade
him to sell off his place by private sale, and settle with
deceased, who was the holder of bonds due by him to a
Deceased
greater amount than the value of the place.
desired me, if I got the place sold, and received the price,
to pay the bond to the Bank, and to pay plaintiff the interest
he had paid. I did not succeed in getting the place sold;
"
but in September, William Neethling did sell " Kleinberg
by private sale for about £1,100. Deceased, when I advised
him, as I repeatedly did, not to assist William Neethling
any more, always replied, " I know I will be a great loser by
William, but I will pay all his debts, and have a memorandum
with the receipts, to show my executors what I have done
for this branch of the family."
Plaintiff put in the bond referred to in the declaration,
and paid by the purchaser of " Kleinberg." Keceipt by the
executors, to the purchaser, for the balance of the price of
"Kleinberg," dated 16th August, 1836. Eeceipt from Bank
to plaintiff, dated 19th August, 1836.
Letter from deceased
to Mr. C. A. Neethling, dated 26th August, 1837, speaking of
the " liberality " he had shown towards his nephew William.
Plaintiff closed his case.
It was admitted that on the
19th August, 1836, deceased had a balance of £536 at his
credit with the Government Bank.
Defendant closed his case.
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The Court held

it

unnecessary to call on Brand,

plaintiff's

counsel, to support his claim, and called on defendants'
counsel, De Wet, who maintained that the promise of
deceased to pay the interest was nudum factum, without a
consideration, and gave plaintiff no right of action to

i8*i.

*-^*'
ifng't's.EMcutora
of Neethung.

compel the performance of the promise. Quoted Pothier
on Contracts de Politicitatione, and Voet, 50, 12, 1.
The Court unanimously gave judgment for plaintiff as
prayed, with costs, and interest from the date of the first
demand on defendants, and held that it was proved that the
deceased, J. H. Neethling, in 1835, and again on the
19th August, 1836, and again in his letter to Mr. C. A.
Neethling, in 1837, undertook to free his brother, the
plaintiff, from all his liability on the bond, both as to what
he might in future have to pay and as to that which he had
already been called on to pay, namely, the interest paid in
1836. That the circumstances of the case, as disclosed by
the evidence, was sufficient to prove that, but for the undertaking of indemnity to the plaintiff on the part of the
deceased, the plaintiff would have taken measures against
William Neethling to free himself from his liability as surety
in the bond, and to compel Mr. Neethling to repay the
£73 15s. 7|d. interest, which he paid for him in 1836 and
that this forbearance was a sufficient consideration given by
him to give him a right of action to compel the deceased to
perform his undertaking to indemnify him, the plaintiff.
;

Mes. Eobeetson, bokn Bokoheeds,

W. was

the principal debtor

and

vs.

0. surety

Onkeuyt.

and

co-principal

on a notarial bond in favour of R., containing a
The bond was never
general mortgage of W.'s estate.
registered by B, on the estate of W., who afterwards surrendered.
Held (confirming Watermeyer vs. Theron
and Meyring, ante, p. 14), that B. by such non-registration, lost her right of preference on W.'s estate, and thus
debtor,

Further, that the fact
discharged defendant, his surety.
that W.'s estate had not yet been liquidated made no
difference in the principle to be applied, and furnished no
ground of distinction between this case and that confirmed,
supra.
i842^.
In this case the Attorney- General, for the defendant, who
was a surety and co-principal debtor for and with one
Wentzel, now an insolvent, pleaded in defence against the ^o^nBoXr^B:
claim for provisional sentence that as plaintiff, by not «. onkruyt.
registering the bond, which was notarial, and contained a

^

'

:
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general mortgage of the estate of the principal debtor, had
^^^^ -^^^ preference on the estate of that debtor, and could
omB^Sd"; only be ranked as a concurrent creditor, and obtain, instead
vs. onkruyt.
of the whole debt, only that dividend, if any, which may be
awarded to the concurrent creditors; and that by so
destroying the effect of the mortgage, she had discharged
the defendant. Quoted the case of Watermeyer vs. Theron
and Meyring, &c., (12th February, 1833, ante, p. 14).
Cloete, contra, maintained that the fact that the liquidation
of Wentzel's estate had not yet been made, distinguished this
case from that quoted; as here the amount of the injury
which the defendant would suffer by the non-registry of the
bond had not been ascertained, as it had in the case quoted,
and would not be ascertained until Wentzel's estate was
wound up, when, perhaps, it might turn out that he sustained
no damage and, therefore, that plaintiff was entitled now to
provisional sentence in full, reserving to defendant, after the
liquidation of Wentzel's estate, to recover back from plaintiff
the amount of any loss which he could prove he had sustained
by the non-registration of the bond.
The Court held that there was nothing in this case which
could make any legal distinction between it and the case
quoted ; and refused the provisional sentence.
Costs to
remain costs in the principal case.
1842.

jan^2.

'

;

Westhuyzen

vs.

Pope and Devenish.

J. signed a note " q.q." for certain sheep stated in the
hody of the note " to have been purchased on account of
F. 0." and defendants tound themselves as sureties

Where

Held

that they hound themselves for J. personally, and
not for F. C, and that J.'s excussion was thsrefore sufficient to found this action against the sureties, without
requiring the excussion of F. G., who, from the terms of
the note, could not have heen sued upon it as a co-obligant.
The Court, moreover, being of "opinion from the evidence
that J. had no right, under the power of attorney held by
him from F. C, to hind him to a sale on credit : and that,
although this would not, not having been published and
made known, have freed F. G. from action for goods so
bought by J. and recognized by F. G., there was no evidence
in this case of any such recognition.
May n.
westh'ii^^en™.

Pope&DeveniBh.

Plaintiff sued defendants in Circuit
" ^^^ payment of £92 13s. 8|d., upon

Court of Beaufort,

and by virtue

of a
promissory note, originally amounting to £210 16s. l^d..

:

:
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made and signed by one John

Johnstone, q.q., as principal
debtor, in favour of plaintiff, dated 5tli June, 1839, for the

due payment whereof the defendants interposed and bound
themselves as securities, together with interest," &c. The
summons also set forth that plaintiff had obtained judgment
of the Circuit Court of Beaufort on the 28th April, 1840,
which sentence having been carried into execution, the
sheriff made a return therein of mdla bona.
The defendants,
in their plea, denied all the facts alleged by plaintiff, and
joined issue thereon, and for a further plea, averred that
they signed the said promissory note as security for the
principal debtor, F. CoUison, who has not been excussed by
the plaintiff, and that they, the defendants, are not legally
liable to pay the sum claimed.
Plaintiff put in the note, which was as follows
"

Nieuwveld, 5th June, 1839.

" Six

months after date, I, John Johnstone, promise to pay
Mr. N. B. van Westhuizen, or order, at his farm Van
Oswegen Fontein, the sum of 2810 rds. 6 sk., for value
received in the purchase of sheep at the sale, on account of
Mr. Francis CoUison.
"J.
"

As

JOHNSTONE,

q.q.

Sureties

"C. Pope,
"J. Q.Devenish."
It was admitted that this note was in the handwriting of
Johnstone and signed by him.

Plaintiff called John Baird, the auctioneer by whom the
sheep mentioned in the note had been sold, who stated:
I produce the vendue roll, showing that all the notes were
entered in Johnstone's name. I was not responsible for the
price to the seller; if I had been, I would not have sold
goods to the amount of 2,810 rds. to Johnstone on his own
credit.
I would have refused his bid too, unless he had first
produced sufficient securities. It was perfectly well known
that Johnstone was residing on OoUison's farm as his overseer
or manager.
I am plaintiff's agent in this case. Plaintiff
has never made any application to Mr. CoUison for payment.
I did not consider Johnstone was buying on his own acount,
and when he signed the note as q.q. for CoUison, it was just
what I expected. I believe everybody at the sale was under
the same impression with myself.
William Kinnear. I was plaintiff's attorney in the case
against Johnstone, and recovered judgment against him.
Subsequent to the judgment, and when the writ of execution
was in the hands of defendant, Pope was deputy sheriff.
I received from Pope on the 28rd May, 1840, £60 on 15th

—

;

1842.
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p^p^^&D^ventah.

September, £40; and on 15tli March, 1841, £4 5s. 8^d.
paid it on account of Johnstone, who said this was all
t^® money he had in his hands belonging to Johnstone.
I gave him receipts, copies of which I produce.
Copies
admitted put in and read.
On the application of the parties, the case was removed
The defendant Pope, after the
to the Supreme Court.
removal, became insolvent, and the plaintiff for the present
did not insist against him.
This day (17th May, 1842) the trial came on in the

He

Supreme Court.
Plaintiff put in the power of attorney (executed by the
constituted attorneys of Collison, having full power to that
effect) appointing Johnstone to be CoUison's attorney, and,
as such, to manage certain of the affairs in the manner
therein set forth, dated 22nd March, 1838, and closed his
case.

called John Galloway, formerly clerk of
the nature and effect of whose evidence will
appear from the judgment of the Court.
The Attorney-General, for plaintiff, maintained that the
terms in which the note was framed were such as to make
Johnstone personally liable, whether he was or was not
authorized by Collison to sign q.q. for him or as his agent,
and quoted Paley on Principal and Agent, p. 378-386. And
that as Johnstone was personally liable, the defendants, who
signed as his sureties, are liable to pay on his failure and
excussion, even although the note was so framed that if
Johnstone had authority to bind Collison it was sufficient to
bind Collison, without the plaintiff's being bound to excuss
Collison iirst.
2ndly. That Johnstone had no authority to bind Collison
in any such transaction by any instrument in any form.
That the defendants, before signing, ought
( Voet, 17, 1, 11.)
to have inquired and ascertained whether Johnstone had
such authority or not, and as he had no such authority they
have rendered themselves liable to plaintiff, whom, by
signing as sureties, they led to believe that Johnstone had

Defendant

Collison,

such authority. (Thomson on Bills, p. 227.) He referred
also to the case of Elliot vs. Alhertus, in this Court, 22nd
February, 1833. He contended that if the note had been
worded as it is, and signed not J. Johnstone, q.q., but signed
J. Johnstone, agent for Francis Collison, or attorney for
Francis Collison, or per procuration of Francis Collison,
Johnstone, by so doing, rendered himself liable to pay,
although he had the power so to sign from Collison, and to
render Collison liable also on proof of the authority given
by him.
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Musgrave, contra, maintained that CoUison having origii842.
*'^'nally authorized Johnstone to purchase farms and sheep for
him on credit, and recognized and confirmed his acts in so p^pl&D^venki
doing by paying his drafts for the price, and continuing him
in the management until long after the purchase from the
plaintiff,
and OoUison's attorneys having after his departure
from the Colony recognized purchases made by Johnstone
on credit, by paying drafts drawn by him at Beaufort on
them at Cape Town, expressly on account of purchases of
cattle made for Mr. CoUison, at a few days after sight,
held
him out to the public as the agent of CoUison, authorized
to make purchases for him on credit, and had thus rendered
himself liable to third parties, and consequently to plaintiff,
for purchases made by Johnstone on account of CoUison on
credit; and, therefore, CoUison was rendered liable to
plaintiff in the bill drawn by Johnstone, and sued on in this
action ; and in support of this he also founded on the fact,
that OoUison's attorney, Galloway, had recognized the
purchase from plaintiff, by wishing to take and mark the
sheep of Snyman's, which Johnstone alleged were those he
had purchased from plaintiff, and this notwithstanding the
limitation in the power of attorney of 22nd March, 1838,
of which no notice had been given to the plaintiff or third
parties, and who could only judge of the powers Johnstone
had by the acts he had done under his original authority,
and afterwards, and which had been recognized and confirmed
both by CoUison and by his lawful attorneys after his
departure from the Colony ; and quoted Smith's Mercantile
Law, 2nd edit., p. 56, 93, &c., &c. and that the plaintiff
must be held to have taken the note sued on, not as his
(Johnstone's) personal obligation, but as an act done by him
as the known and accredited agent of CoUison, and on
account of the latter, and consequently that the defendants
must be held to have signed, and to have been received by
the plaintiff, as sureties for CoUison, who alone was bound
by the note. That the letters q.q. affixed to the signature
of Johnstone were equivalent to his having added the words
" per procuration," either at full length or abbreviated, or the
word "agent" or "attorney." of, and that the mention of
CoUison in the end of the note was sufficient to designate
him as the party for whom Johnstone, either per procuration
or as his agent or attorney, signed and referred to the case

—

—

;

;

of Barlow, Cashier of the York Buildings Company, mentioned
in Paley, quoted by Attorney-General; Hayes vs. Hesselton,
2 Campbell Nisi Prius, p. 604 ; 1 Campbell, 40, Ld. Galway
vs.

Marther and Smith.
Attorney-General, in reply, quoted Byles on Bills, p. 18.
Cur, adv. vult.

The
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Judgment. The Court is unanimously of opinion that the
promissory note in question made by Johnstone, and which
p^pl&Knish. the defendants Devenish and Pope signed as sureties, has, in
law, the effect of rendering Johnstone personally liable to the"
plaintiff for the amount of the note, in conformity with the
principles on which were decided, in this Court, the cases
of Ross and others vs. Hunting, 5th February, 1833 ; Mliot
vs. Albertus, 28th February, 1833; McDonald vs. Albertus,
25th June, 1833; and that the defendant and Pope, by
signing the note, became sureties for him, and, therefore, as
he has been excussed by the plaintiff, are liable to pay the
plaintiff the balance which he has been unable to receive
from Johnstone. If the note had been so framed that by it
Johnstone had rendered not only himself, but also CoUison,
1842.

Moj^t.

amount to plaintiff,
so that he and CoUison were co-obligants, bound singuli in
solidum, then the defendant and Pope, by signing it as
sureties, would have been sureties for the co-obligants, and
his constituent, personally liable for its

notwithstanding Johnstone's failure to pay, and his excussion, could not have been called upon to pay the note
until CoUison had been excussed, and this, even although
the plaintiff, after the note had become due, had acted so as
to discharge CoUison from his liability.
The Court are of
opinion that an agent, who, acting under either an express
or legally implied authority from his principal, purchases
goods on credit, may make a promissory note for the price,
signed by him in such terms as will have in law the effect of
rendering not only himself but also his principal personally
liable in solidum for the payment of the price.
But the
Court is of opinion that Johnstone had no authority so to
bind^ CoUison by any note signed by him, in whatever form
it might have been drawn.
The written power of attorney
under which Johnstone acted expressly prohibited him from
making purchases for CoUison on credit. It is true, that
as this power of attorney was never published or made
known to the public, this prohibition contained in it would
not have freed CoUison from liability for the price of goods
purchased in his name by Johnstone, if he, CoUison, or his
constituted attorneys in his absence, had so conducted themselves, by sanctioning and recognizing purchases made on
credit by Johnstone, as to give the sellers legal grounds for
inferring that Johnstone had authority from his principal
to purchase for him on credit.
The defendant has failed to
show that any acts had been done, either by CoUison or by
his attorneys in his absence, which
could afford to the
plaintiff, even supposing they had come
to his knowledge,
legal grounds for inferring that Johnstone
had authority
from CoUison to purchase goods for him and
to bind him
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fay any note for the price made payable six
ramiihs after date within the district of Beaufort.
personally to

1842.

Mayjiv.

For 1st. The written authority granted by CoUison to p^pf^^^/^^™^.
Johnstone in 1838 to purchase for him the farm of which
he was afterwards the manager, and to some extent or other
the sheep and cattle exposed at the time of the sale of the
farm, has not been produced, and the Court have no ground
for holding that it empowered Johnstone to make any
purchases for Oollison except at the particular sale to which
that writing referred, much less that its terms were capable
of being stretched so as to furnish legal grounds for implyinr/
an authority from CoUison to Johnstone to purchase sheep
for him in June, 1839, on credit, and on a note promising
that the price would be paid by Johnstone, in the district of
Beaufort, six months after date.
2ndly. Although Johnstone was the publicly recognized
manager of CoUison's farm in Beaufort, the appointment of
a person as manager of a farm is no legal ground for implying an authority from the owner to the manager to
purchase stock to the amount of £200 o?i eredit.
3rdly. With regard to the alleged fact, that on two or
more occasions previously to June, 1839, Johnstone had
purchased sheep and cattle on credit, and had given in
payment bills drawn either on CoUison or his attorneys,
payable in Cape Town at a few days after sight, and
which were duly paid by CoUison's attorneys in Cape Town,
the evidence as to these transactions is very meagre it
does not show the amount of the purchases so made. But
supposing that they were of such a nature as that from them
the law would have implied an authority from CoUison to
Johnstone to purchase the plaintiff's sheep in June, 1839,
on credit obtained by giving in payment a bill drawn by
him on Collison or his attorneys, payable by them in Cape
Town a few days after sight, the Court is of opinion that
the transaction which actually took place between the
plaintiff and Johnstone in June, 1839, namely, the purchase
of sheep on credit obtained by him by giving in payment a
note promising that payment of the price would be made
by Johnstone in the district of Beaufort six months after

—

date,

;

is

a transaction in

its

nature so very different from the

former that no authority to bind Collison by it can legally
be implied from the fact that Johnstone had authority to
purchase sheep for Collison on credit obtained by giving a
bill on Collison or his attorneys, payable by them in Cape
Town a few days after sight. The giving of such a bill,
payable a few days after sight, must have had almost necessarily the effect of bringing the purchase made by Johnstone
to the knowledge of CoUison or his attorneys within a few
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days after it took place, and thus enable them to take care
that the sheep so purchased were received and appropriated
while by such a transaction
jjy Johustono to his master's use
as that which took place between Johnstone and plaintm
June, 1839, Collison and his attorneys might be kept in
utter ignorance of the purchase of the sheep for at least
upwards of six months from its date.
If 'Johnstone had
authority to bind Collison by such a note, payable six
months after date, he must have had power to do so hy a
three years after date.
note payable two
This is sufficient
to mark the distinction between purchases in respect of
which bills drawn on Collison or his attorneys, payable a
few days after sight, were given, and purchases in respect
of which notes payable by Johnstone, in the district of Beaufort, six months after date were given.
An implied authority
which will impose a legal liability on A to pay the price
of goods purchased on credit in his name by B, and which
have never been received or made available to A, is not to
be inferred on slight grounds. It will not do for the seller
in such a case to allege that from acts done by B and
recognized by A, and which had previously come to his
must or might have given
knowledge, he supposed that
authority to B to do some other acts ; he must be able to
prove that such acts had been done by B and recognized by
as were sufficient to induce a third person, acting with
;

m

w

A

A

due prudence and discretion, loiia fide to believe that B
had actually authority from A to enter into the very transaction in respect of which he, the third party, attempts to
impose a liability in his own favour on A. This is neces-

The Court, acting as a jury, are of
sarily a jury question.
opinion that the plaintiff had no such grounds for believing
that Johnstone had authority to render Collison personally
liable for the price of sheep purchased by Johnstone in his
name, under the circumstances which actually took place in
The Court can attach no weight to the circumthis case.
stance that, in 1840, when CoUison's attorney was taking
over the stock from Johnstone, the former wished to mark as
CoUison's the sheep pointed out by Johnstone as those which
he had purchased from the plaintiff. An assent, however
positively expressed, by Collison himself to receive and
pay for sheep tendered to him by Johnstone as having been
purchased for him on C7'edit cannot be legally construed
either as an implied authority previously given to Johnstone
to bind Collison for the price of sheep to be purchased in
his name on credit, nor as such a postera ratihabitio of a
purchase made by Johnstone, on credit, of sheep which he
had converted to his own use, and never delivered or made
in any way available to Collison, as would render Collison

*IW 4
to the seller for the price of those sheep.
A^ike
defendant Devenish only bound himself, along with Pope,
as a simple surety, without renunciation of the heneficium
divisionis, he is, of course, only liable for one half of the
amount which the plaintiff has failed to recover from
Johnstone.

liable

)

Judgment for plaintiff for £41 Is. 6d. and costs.
The Court left out of view entirely the payments made
by Pope on account of Johnstone. It did not appear in
what character or capacity or from what funds they were
made. But as the defendant Devenish was not a party to
them, nor, as far as appears, even cognizant of them, they
could have no effect on the question as to his liability.
{Et vide Devenish

In

vs.

Johnstone, fast, p. 82).

Re Kotzb. — Low

vs.

Trustee and Ceeditoes

OP KOTZE.
K. in 1812 (being married in cojnmunity to Mrs. K.) passed
a bond in favour of L.for £250. Mrs. K. died in 1818.
In 1820, before his second raarriage, K. executed a deed
of Kinderhewys, for the maternal portions of the children
The
of the first marriage. Afterwards he surrendered.
trustee of his estate ranked the Kinderhewys preferent to
It was objected for L., that the bond in his
L.'s bond.
favour, being an obligation on the first joint estate, the
children of the first marriage were liable to him for £125,
being half the bond, and to that extent should be ranked
posterior to him.
The Court held that ivhatevcr claim L.
might have against the children by action, if so advised,
he 'was not entitled in the distribution of K.'s estate to any
preference under the bond and over the Kinderbeioys, and
confirmed the plan of distribution accordingly.
In 1816, Laubscher had passed a bond in favour of L. for
which the insolvent K. had bound himself as sitrety and
This bond was registered against
co-principal debtor.
Laubscher, but not against K., the name of the surety
beiruj merely mentioned in the registration of the principal
K.'s trustee ranked
debtor's obligation in the usual luay.
the proof as concurrent, on the ground that there was, in

no separate registration of the surety's obligation;
the children for the amount of their maLow objected to
ternal portion under the Kinderbewys.

fact,

and preferred

the distribution, but the Court, after inquiring into the
practice of the late Ccmrt of Justice, and of the mode of

1904
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registry of the Deeds Ojfficc, upheld the distribution, holding
that there must he a separate and distinct register in the

name of the

surety also.

In 1812, Kotze, the insolvent, then being married in
of property with his first wife, executed a bond
His first wife died in 1818.
inrr^tti.- ill favour of Low for £250.
Low vs. Trustee \jy 1820, Kotz6, bofore his second marriage, executed a
and Creditors of
I'l-L'li
^1.1.^1.
Kotze.
Kmderhewys
favour oi his children oi the first marriage
In
the
plan of distribution
their
maternal
inheritance.
for
of Kotze's insolvent estate, the trustee ranked this Kinderheun/s as preferent to Low's bond.
The Attorney-General,
for Low, now objected to this demand that the plan of
distribution should be amended by Low being ranked for
£125, being half the amount of the said bond, in preference
to the children of the first marriage, on the ground that in
the bond for £250 was a debt due out of the joint estate of
Kotz6 and his first wife, at the time of her death the
children, as representing her, were liable to pay him £125,
being the one half of said bond, and consequently, to that
extent, must be ranked posterior to him in the insolvent
estate of their father, to enable him (Low) thus to obtain
payment of the £125 due by them to him.
After argument, the Court held that whatever claim
Low may have against the children of Kotze's first
marriage, for one half of the bond which, at the death of
their mother, was a debt due by the joint estate of her then
surviving husband (which might depend on circumstances,
and as to which the Court now expressed no opinion),
Low was not entitled, in the distribution of Kotze's estate,
to claim preference to any extent in virtue of this bond
over the Kinderhewys which had been executed by Kotze
in favour of the children of the first marriage; and,
quoad 7ioc, confirmed the plan of distribution, leaving it
i8«.

KoT2'3.

community

•/
m

'

;

_

to

Low,

if

so

advised,

to

the children to recover from
by him.

institute

an action against

them the £125 now claimed

Low had also proved a debt upon a notarial bond dated
10th September, 1816, passed by Laubscher, and for which
the insolvent bound himself as surety and co-principal
debtor, which bond was registered against Laubscher, but
not against the insolvent, the name of the surety being
merely mentioned in the registration against the principal
debtor in the usual way.
The trustee ranked this proof as concurrent, and awarded
preference to the children of the insolvent the sum of
£409, leaving the balance of the assets to be divided among
the rest of the creditors.

m

;

6P

LlBttwn

LAW
Low

objected to his being ranked as a concurrent ere-

and claimed a preference on his bond, as constituting
a general mortgage over the estate of the surety (the
insolvent), which he maintained was sufficiently registered
by the mention of the surety in the registration of the bond

i^is.

ditor,

nov^'23.

/„,e"iSze.an^creiiitore'of
Kotze.

against the principal debtor.

Musgrave and Brand argued that this mode of registration was not, by the Proclamation of 15th May, 1805, § 7,
sufficient registration as against the surety, and that in
practice no preference had ever been given, or even claimed,
on the ground that, any bond so registered as to the surety
constituted an effectual general mortgage over the estate of
the surety.
The Attorney-General, for Low, maintained the contrary,
and also maintained that whether the registration was made
against the surety in the very form originally prescribed
by the Proclamation or not, yet that it was registered in
the form which had been invariably used from the publication of the Proclamation down to the present day, and
had invariably been considered as good registration.
On this it was suggested by the Court that this case
should stand over until, by a reference to Sir John Truter,
late Chief Justice, Mr. Watermeyer, late Commissioner
for winding up the office of Sequestrator, and the records
of that office, it should be ascertained whether, in practice,
any preference on any such bond, so registered as to the
surety as constituting a valid general mortgage against
the surety's estate, had ever been claimed or awarded upon

the surety's estate.
Postea (23rd November, ISiSi).— Brand, for the trustee,
produced a letter from Sir John Truter, stating that during
his practice and tenure of office as Chief Justice, from
1797 to 1827, he had never known one case in which, under
the above circumstances, such a preference had been
awarded, or even claimed; also a letter from Mr. Watermeyer, certifying the same in so far as his experience went
and the records of the scheme of distribution in the first
case which occurred in 1803, after the appointment of the
Board of Sequestration and of the new Supreme Court of
civil and criminal justice, in which a bond by a surety was
lodged as a claim against an insolvent surrendered estate.
In that case no preference was awarded to or even claimed
on the bond as a general mortgage, and it was expressly

ranked as a concurrent debt.
stated that he was not prepared
which a contrary course had been

The Attorney-General
to show
followed.

any case

in

.
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Low

i.s. Trustee
and Creditors of

Kotze.

It was admitted that before the decision of the Court in
the case of Executors of Lombard, in re Pallas, no bond
having sureties bound in it was ever registered as to
the sureties, except in the way in which the bond in
_

,

•

j.

_

i

question was registered.
It was also stated by Mr. Zastron, of the Eegistrar
of Deeds Office, that in all cases in which sureties executed a separate surety bond in favour of a creditor in
a previous principal debt duly registered, such surety
bond was never registered separately as the debt of and
under the name of the surety, but was merely entered
on the margin of the folio in which the principal debt

was registered.
The Court (Wyldb, C.J., and Menzies, J.,— MxjsGEAVE, J., having been counsel in the case, declined
himself as Judge) were unanimously of opinion that the
thing required to be done by the Proclamation of 15th
May, 1805, was not that the substance of the bond
should be entered on a public record, but that the debtor
should be registered as being the debtor in a certain sum
by virtue of a certain bond, the substance of which was
stated in the registry.
That the entry in the register in
the present case was one exclusively appropriated for
registering the debts of the principal debtor, and describing
the instrument in virtue of which he was indebted
and
that no mere incidental mention in the description of the
bond of the persons who were sureties to it (especially as
this description did not state what kind of sureties they
were, or to what extent they had bound themselves) could
be considered as a registration, in terms of the Proclamation, of the debt or obligation to which they were liable by
virtue of the bond.
That a different construction of the
Proclamation, by which such a registration should be
deemed sufficient to constitute a valid general mortgage,
would frustrate all the objects for which the registration of
such mortgages is required. And therefore overruled the
objection and confirmed the plan of distribution, with costs
against Low.
The Court did not consider it necessary to give any
decision as to the effect of a separate and subsequent
surety bond, registered by a description of its substance
being written on the margin of the page on which the debt
of the principal debtor is registered nor as to the effect
of a bond by a surety passed before a notary and duly
registered, containing a clause binding his property generally
according to law, in constituting a general mortgage on the
estate of such surety.

—

;

;
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Low, Widow Niekerk.

community the husband had entered into a
for which he became liable, and had afterwards
surrendered his estate as insolvent, the Court lield that the
surviving widow, who had received nothing out of the
joint estate cU her husband's death, but had since her
husband's death acquired property of her own, and had
not duly repudiated or abandoned her interest in the joint
estate at the time of her husband's death, could be siced
for half the amotmt of the suretyship. ( Vol. 1, p. 210.)
the

suretyshi]),

ViLLIERS

r.S.

1904

wn.
Nov.

24.

ViLLIERS.

In November, 1839, J. de V. passed a bond in favour of H.
for £300, plaintiff, defendant, and a third party binding
themselves as sureties and renouncing the benefits of excussion and division, but guaranteeing each other for a
third.
In January, 1842, R. obtained judgment against
the principal debtor, but

did not proceed to execution, the
a writing dated February,
1842.
On the same day the defendant undertook, in
writing, individually and separately, to indemnify plainIn March, 1842,
tiff if called upon by H. for the £300.
the principal debtor surrendered.
H. ceded the bond for
value to defendant's mother, to whom- plaintiff paid his
share, £100, and now brought action to receive this £100
under the indemnity, and got judgment accordingly.
It is competent fm' a defendant at any time before judgment
to refer the case to the oath of the plaintiff, whether the
matter referred have been specially pleaded or not.
sureties co7isenting to delay by

The following were the

—

facts proved in this case
Jacob de Villiers,on 16th November, 1839, executed a bond
in favour of Hiebner for £300, in which bond the plaintiff, the
defendant, and a third party bound themselves in solidum as
sureties and co-principal debtors, renouncing the benefits
ordinis, divisionis, and excussionis, but guaranteeing each
other each for one third. In January, 1842, Hiebner obtained
a judgment against the principal debtor, but did not issue
execution on the judgment, being applied to on behalf of the
debtor to suspend it, and having got a writing signed by
plaintiff, defendant, and the third surety,datedllthFebruary,
1842, by which they gave their consent that Hiebner might
withdraw or suspend proceedings against the principal debtor,
without prejudice to his claim against the sureties.
:

1843.

Mayso.
^""5," g*-
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On the same day the defendant gave the plaintiff the
following writing :—
" I, the undersigned, J. P. de Villiers, do hereby undertake to indemnify J. A. de Villiers if A. Hiebner shall
upon him for the payment of the £300.
" J. P.
" Stellenbosch,

call

DE VILLIEES.

11th February, 1842."

Hiebner swore that he believed that if at the time he had
issued execution against the principal debtor, he would
have been able from his effects to have received his whole
After this, on the 25th March, 1842, the principal
debt.
debtor surrendered his estate. Hiebner ceded the bond for
full value {as he swore) to the defendant's mother, to whom,
when demanded, plaintiff paid his share, viz., £100. Plaintiff brought this action against defendant to recover the
sum of £100, in respect of the indemnity granted by defendant to him on the 11th February, 1842.
After the writing had been admitted by the defendant to
be genuine, the Court expressed their opinion that it was
Wheresufficient to entitle plaintiff to judgment as prayed.
upon the defendant referred the whole case to the oath of
the

plaintiff.

The Attorney-General (apparently without having had
an opportunity of consulting with plaintiff) objected to the
oath being referred to plaintiff under the plea of the general
issue, on the ground of surprise to the plaintiff, as the plea
of the general issue suggested no allegations of fraud, to
prove which (he supposed) was the object of the reference.
The Court held that it was competent for the defendant
at any time before judgment to refer the whole cause to
the oath of the plaintiff, and thus by it to substantiate any
matter which was a complete defence to him against the
action, whether that matter had or had not been pleaded by

him

as a defence in his plea.
Plaintiff was then sworn,

and deposed
The paper
signed by defendant dated 11th February was given to me
by him for the purpose of inducing me to consent to the
delay of execution by Hiebner against the principal debtor,
and as being an undertaking by him to hold me harmless
for the £300 in the bond.
He undertook, if I would
consent to the delay, to pay the whole, and that I should
not lose a farthing but for his undertaking then I would
not have consented to the delay. He undertook to pay
the whole £300, for which he had signed as surety. It is
not true that he merely undertook to guarantee me whatever
I should be called on to pay beyond my one-third share.
The Court gave judgment for plaintiff as prayed, with costs.
;

:

;

73

Van dee Byl

vs.

Munnik.

H. passed a bond in favour of Be W., and M. hound herself
as surety, renouncing the benefits of order and excussion,
and the S. G. Velleianum. H. surrendered. The bond
debt was proved in his estate, and in the liquidation
account the full amount awarded.
The trustee had the
amount in his possession, but declined to pay it to the mandatory of

Be

put an end

Be W.'s death having
The trustee became insolvent,
amount or assets sufficient to meet

W., on account of

to the

mandate.

without payment of the
it.
Action was now brought against the surety, who
defended on the ground that the amount might have been

from the trustee. Held, that a surety having
renounced the benefits of order and ecccussion is not
relieved by such omission on the part of the creditor, provided his right of action he not impaired.

recovered
so

Porter, A.O., claimed provisional sentence against defendant on a notarial bond which he put in for £91 lis. TJd.,
with interest, executed by defendant as surety for one
Dirk W. Hertzog, in favour of Pieter De Wet, of whose
estate plaintiff is executor dative, in which bond she bound
herself in solidum as co-principal debtor, renouncing the
heneficia ordinis divisionis et excussionis, and the Senatus
Consultum Velleianum.
Brand, for the defendant, opposed the motion, and stated
that Hertzog's estate had been surrendered as insolvent,
and a claim lodged in it, at the instance of De Wet, for the
debt on the bond now sued on that in the liquidation of
that estate, the full amount of her debt had been awarded
to De Wet in respect of the said bond, and that the money
for this purpose had been in the hands of Buyskes, the
trustee.
That the plaintiff, who then held a power of
attorney from De Wet, applied to the trustee for payment
but that the trustee, who had become aware of De Wet's
death, refused to pay it to the plaintiff, on the ground that
his mandate from De Wet had ceased in consequence of
De Wet's death. That the defendant had subsequently
applied to the trustee to know what had been done, and had
been informed by him that the plaintiff had applied for, and
been refused, and that the trustee continued to hold the
money. That afterwards the plaintiff had been appointed
executor dative of De Wet, but Buyskes, the trustee, had
previously become insolvent; and that no part of the
amount in his hands, which had been awarded in payment
of De Wet's debt, could be recovered by the plaintiff from
;

his estate.

i845.
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facts

having been admitted by the

plaintiff's

counsel, Brand, for the defendant, maintained that as the
amount of the debt had been realized in the estate of
Hertzog, and set apart for the payment of the debt due to
De Wet, and as De Wet or his representative might have

obtained it from the trustee if they had duly applied for it
soon enough, and as its loss had been occasioned by the
insolvency of Buyskes, an event in no wise attributable to
her, she was thereby relieved from her obligation as surety

now

to pay this debt.
But the Court, on the principle on which the

Overbeek

vs.

31st March, 1831 {ante, p.

Cloete,

7),

cases of

Vermaak

30th August, 1836 {ante, p. 35), and Executors of
Vos, 24th August, 1837 {ante, p. 53), had been
held that a surety who was bound as co-principal
debtor, and had renounced the henejicia ordinis et excussionis,
must be considered absolutely as the proper debtor in the
debt for payment of which he had so become surety, in every
respect except that he was entitled to claim the henefidwm
cedendarum actionum, and was therefore not released by the
creditor omitting to take any steps by which he might, at
one time, have recovered his debt from the original debtor,
although when he demands payment from the surety the
debt could no longer be received from the estate of the
debtor, provided the creditor had not done any act which
destroyed or impaired his power of ceding to the surety his
(the creditor's) right of action against the original debtor,
such as but for this act of his it would have been when he
made his demand on the surety.
The defendant in this case, when she was informed by
the trustee that he had refused to pay the money he had in
his hands on account of De Wet's debt, ought to have
taken steps under the provisions of the Insolvent Ordinance
to compel the trustee to lodge the money in the bank as
vs.

Glocte,

Hoets vs.
decided,

De

—

directed.

The Court

therefore repelled the defence against the
sentence, and by consent of defendant gave
for the plaintiff as prayed, with costs.

provisional

judgment

•

EOOS

vs.

COETZEE.

Undertaking of Suretyship, construction
Jan.
ITn.
12.

Roos

vs. Coetzee.

of.

Porter, A.G., for the plaintiff, stated that Cilliers had
left a certain sum to his grandson Kruger, and had appointed

one Roussouw and the plaintiff his executors and guardians
of his said minor grandson.
Cilliers died, and his said

—

:

;
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executors entered on the administration of his estate and of
that portion of it bequeathed to his said grandson.
Kruger, the father of the minor, applied to the said
guardians for a loan of his portion during the minority of his
said son, and as a security offered them the following written
undertaking, signed by the defendant and one Van der

Merwe
" We, the undersigned,

as executors and guardians of the
minor child J. Gr. Kruger, hereby declare to be willing to
have made over unto us his inheritance which has devolved
on him from his late grandfather Jan Cilliers, now under
the guardianship and administration of Messrs. P. Eoussouw
and Tieleman Eoos, should they wish to do so, whilst we are
willing to take upon us the trouble which they otherwise
would have.
"

Warm

Bokkeveld, 1st Nov., 1816.

"F. VAN DER
"J. G.

MEEWE.

COETZEE."

The guardians having refused to take this security the
following undertaking was then annexed to it
:

"P.S. We, the undersigned executors, bind ourselves as
surety (horg) and co-principal debtors (meede principaale
schuldenaren) for the inheritance of the aforesaid child J. C.
Kruger, which will be received by his father.
" 1st

November, 1816.
"J. G.

COETZEE.

"F. VAN DEB

MEEWE."

The father afterwards became insolvent, and on the son
attaining majority, the plaintiff, as his guardian, paid him
the amount of inheritance, for repayment of which he now
claimed provisional sentence against the defendant.
Brand, for the defendant, admitted all the facts above
stated, but maintained that as Van der Merwe was insolvent,
defendant was entitled to the heneficium divisionis, and could
only be sued for one half of the sum claimed.
Porter, A.G., contra, maintained that the effect of the
undertaking

last quoted,

whereby the defendant and Van

Merwe bound themselves not merely

as surety, but as
was equivalent to an express renunciation
not merely of the benefit divisionis as regarded the principal
debtor Kruger, but of the benefit divisionis as regarded
each other.
The authorities quoted on both sides were, Voet, 46, 1, 24

der

co-principal debtors,

Pothier, 1

vol., p.

263, 269.

After some argument, the Court seemed to consider the
question as attended with some doubt, and wished for further

i846.

Jan^2.
^oo^

rs. coetzee.
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argument on

it,

and time

to consider of their judgment.
Van der Merwe was insolyent

jg^^ ^j^g plaintiff alleging that

—
—

and the defendant that he was

^and as the defendant
solvent,
admitted that if Van der Merwe was insolvent, he was Uahle
to be called on to pay the whole debt,
it was agreed that
the parties should have time to ascertain the fact, and
liberty thereafter to make such farther application to the
Court as they should think fit. And by consent the case
was ordered to stand over sine die.
Fostea (11th June, 1846). By consent judgment for
plaintiff for one half of the sum claimed, and the case to

—

stand over as to the other

haK and

Openshaw t U^'XA

the costs, sine

is.

Guarantee, Utter
1846.

Jeb^4.
Openshaw and
Unnavs. Stoll.

die.

Stoll.

of.

The plaintiffs' declaration set forth that on the 31st
January, 1845, in consideration that the plaintiffs would
(Jelivet to the defendant, to be forwarded to one Claasen,
•
• gv
iii
j-n
certain goods sold by plainti^ to Claasen, amountmg to
£161 lis. 8d., the defendant Tmdertook and promised the
plaintiffs to accept a bill for the said sriin, drawn by Claasen
in favour of the plaintiffe payable six mcnilis after date
(31st January, 1845), and to be accoimtable to the plaintiffs
for the said sum of £161 lis. 8d.
That the plaintiffs, confiding in the said promise and undertaking of the defendant,
delivered the said goods to the defendant ; but the defendant
did not accept the said bill for £161 lis. 8d., or pay the
said amount to plaintiffs.
That Claasen did not pay the
said sum of £161 lis. 8d., or any part of it.
That his
estate was surrendered as insolvent on the 19th June, 1845
and there are not assets in his estate to pay the said sum
of £161 lis. 8d., or any part thereof.
That the term of
payment of said bill has long since elapsed, and the defendant
has therefore become liable to pay the amount thereof, but
refuses so to do.
Wherefore the plaintiffs prayed that he
might be condemned to pay the said sum, with interest from

—

,

•

-i

—

31st July, 1845.

The defendant pleaded the general

issue.

put in letter from Stoll to Claasen, dated 31st
January, 1845 (admitted), containing the following passage
Plaintiffs

"At 11 o'clock, however, Mr. Unna called and said that
the inquiry he made at Mr. Billingsley's (by your recommendation) had not been replied to in such a manner that,
with the credit already given to you he could execute this
new order, upon which I quite drily answered him that this

:

77
was very correct, and that he had better keep his goods;
but having at the same time bethought myself that you
were wanting for these same goods, on my considering the
sense of your last order.
At first, therefore, I agreed to
the acceptance demanded of me, on condition that you
should acquiesce in it and lastly, to show that I was not
afraid, and to heep up your credit, I agreed without condition
to accept for you, for the amount of the goods this day put
out for you. Therefore, after you have found everything
correct, draw on me to the order of these gentlemen the
amount at six months, and I shall accept."
;

—

Jacobus Nicolaas Meeser. I am clerk to the plaintiffs.
was so in January, 1845. I recollect a quantity of goods
being there sold to Claasen at Swellendam. These goods
were delivered at the defendant's store, to be forwarded by
I

him

to Olaasen.

The

bill of parcels

now shown me

is

in

my

handwriting it is the bill of parcels of these goods which
were delivered to defendant; it amounts to £161 lis. 8d.
The bill now shown me was enclosed with the bill of parcels.
The envelope was unsealed when delivered to defendant.
;

"

£161

Cape Town, 31st January, 1845.

lis. 8d.

" Six months after date please pay to the order of Messrs.
Openshaw & Unna £161 lis. 8d., for value received, which

place to account of
"

To Mr.

J.

A. Stoll."

—

(N.B. It was admitted that this blank bill was found
in the papers of Claasen's insolvent estate unsigned.)

Cross-examined: Plaintiffs proved a debt against Claasen's
I proved the debt by the affidavit now shown me,
on the promissory note of Claasen, now shown me, for
£166 10s. 8d. This included the £161 lis. 8d., the amount
of the bill of parcels, and £4 19s. for goods sold to him in
February.
It was admitted that Claasen's estate was surrendered
on the 19th June, 1845; and that plaintiffs will receive
no part of the debt of £161 lis. 8d. from the estate of
estate.

Claasen.

The

plaintiffs closed their case.

Defendant put in letter dated 4th April, 1845, from
plaintiffs to Claasen (admitted)

—

"SlE, Not having heard from you since we sent you
the goods through Mr. Stoll, we beg to hand you enclosed
acceptance for the same, as well as for those sent you by
Mr. Cross in Swellendam, as per statement at foot.

isie.

'^!^*'
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"We at first desired Mr. StoU to accept for you, not
being as yet sufficiently acquainted with you to make
business go quite smooth but since you appear to object to
it, we beg to hand you acceptance for your signature alone.
Have the goodness to return the same per next post, since
we wish to close our books.
;

"

We

are, Sirs,

"
"

Yours

truly,

OPENSHAW & UNNA."

Also letter from plaintiffs to Claasen, dated 25th April,
1845 (admitted)

—

" SiE,
Tours of the 14th
tendered us your six months'

came to hand. Mr. StoU
on condition of two months'
renewal, which amounts to eight months.
"As we have written you before, your own letter shows
that you only desired us to give you eight months' credit in
that letter, which we did not accede to.
"You will therefore oblige us by returning your note
signed at six months, since we consider the amount due six
months after the day of invoice.

"We

inst.
bill

are, fee,

"

And

OPENSHAW & UNNA."

closed his case.

Ubden, for plaintiffs, contended that defendant's letter of
31st January, 1845, proved that he had given an unqualified
guarantee to plaintiffs for Olaasen's debt of £161 lis. 8d.
and that— as the defendant had pleaded the general issue,
and not that there had been a waiver, release, or discharge
plaintiff was not entitled to found as a
of the guarantee
defence on the letters of the 4th and 25th April, as proving
that plaintiffs had relinquished the guarantee, supposing
they contained evidence of that.
The Court, without calling on Po^-ter, A.G., gave judg-

—

ment for the defendant, with costs.
The Court held that the only evidence

of the nature of
the undertaking entered into by defendant to plaintiffs was
to be found in that passage of the defendant's letter of the
31st January to Claasen, in which he says, "and lastly to
show that I was not afraid, and to keep up your credit,
I agreed without condition to accept for you for the amount
That this did not
of the goods this day put out for you."
amount to an absolute and unconditional guarantee to pay
to plaintiffs the price of the goods when it became due, if
not then paid by Claasen, but was merely an agreement to

:
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accept a bill in favour of plaintiffs, for the price, payablej^j(t,\'
iis^*.-"*."'
—^'
six months from the 31st January.
That even although
under this agreement the plaintiffs might have been entitled Snnatrstou.
to call on defendant to accept not merely a bill drawn on him
by Claasen in their favour, but to accept a bill for the price
drawn on him by plaintiffs, yet that this obligation on the
part of the defendant was qualified by the necessarily implied
condition that a bill should be presented by the plaintiffs
to the defendant for his acceptance in due time.
That the
plaintiffs had not so presented any such bill to defendant, or
called on him to accept it until after they had, at the request
of Claasen (as was proved by their letter to Olaasen of the
4th April) taken from Claasen a promissory note signed by
himself alone, in payment of the price of the goods, after
which they had no right to call on defendant for an acceptance
in virtue of his agreement with them, to which they had by
their own act put an end.
Consequently, that the plaintiffs
had failed to prove that defendant had ever given them any
guarantee of the nature of that alleged in the declaration,
or had refused to do anything which he was legally bound
to do when the plaintiffs made their demand on him.
:

Ogilvie

vs.

Nobton.

Surety Judicatum Solvi.

Bide of Court No.

8,

attachment tmder.

The facts of this case were as follows: On the 22nd
February, 1844, the plaintiff took out a writ of attachment
under the provisions of the 8th rule of Court against H. L.
Davies, on a debt due by him to plaintiff. On the same day
Davies was arrested on this writ by the deputy sheriff of
Albany, but was liberated in consequence of the defendant
having executed a bail bond for Davies in favour of the
sheriff for £100, which contained the usual condition, as
follows

The condition of this obligation is such, that if the above
bounden, H. L. Davies, do appear by his attorney before the
Judge of the Circuit Court next to be holden in and for
the Division of Albany on the first day of the said Court,
&c., then and there to answer William Ogilvie, of Graham's
Town, wherefore he hath not paid to the said W. Ogilvie the
sum of £90, and shall stand to, abide, and perform the judgment of the said Court thereon, or render himself to the prison
of the said Court, then this obligation to be void otherwise
to remain in full force."
"

^

;

i845
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On

the 8th of April, the cause Ogilvie vs. Bavies was
Circuit Court, a,n(i no appearance being
for the defendant, provisional sentence was duly given

called on in the

made

against him by default for £113, and costs.
On the 9th of April, the plaintiff duly sued out a writ of
execution, on which thereafter, on the 4th July, the sheriff
made the following return
" I

have not found the within-named defendant, nor have
any of his goods or chattels whereof I could cause
to be made the exigency of the said writ, or any part thereof."
I found

In consequence of which the plaintiff brought an action
Supreme Court against the defendant, and in his
declaration set forth the above facts, that the defendant
had not performed the condition of the bond, but had wholly
withdrawn himself from the Colony, and that the sheriff had,
on the 1st May, 1844, duly ceded' to plaintiff the said bail
bond; and therefore prayed that the defendant might be
condemned to pay to him the said sum of £100, being the
amount of the bail bond, together with the costs of suit.
In his plea the defendant pleaded, 1st, the general issue
2nd, as a special plea, that on the 8th April, 1844, when
provisional claim was made against Davies before the
Circuit Court, as in the declaration mentioned, Davies
surrendered himself, and made appearance in Court, and
that thus the condition of the bail bond had been to all
intents and purposes complied with, and hath, therefore, as
in the

—

defendant is concerned, become void ; 3rd, the defendant pleaded, that should the Court consider the said special
plea, to be untenable, the plaintiff is not yet in a situation
to demand from the defendant the forfeiture of the said
bail bond, nor entitled to the claim made, because the
plaintiff hath not yet proceeded against Davies in execution
by way of civil imprisonment, which he ought first to do,
for that the said Davies may surrender himself in prison
and thus the said bail bond, in as far as regards the
far as

defendant,

is void.

In his replication, the plaintiff joined issue with the
defendant on his first two pleas and as to the third, replied
that under the circumstances in his declaration stated, more
especially the circumstance that Davies has wholly withdrawn himself from the Colony, the plaintiff is not obliged
;

to sue out,

by means

of edict or other process, a decree of

imprisonment against Davies, as a condition precedent
to a demand from the defendant of the amount in the bail
civil

bond.
After the pleadings were closed, the cause was removed
to the Circuit Court of Graham's Town, in which, at the

81
thereof, it was proved that on the first day of the
Circuit in April, 1844, there had been a communing between
the plaintiff's attorney and Davies, respecting Davies's
signing on the record a confession of judgment, but that in
consequence of some question raised as to the amount of
interest due, he did not do so that Davies was in Court
when the cause of Ogilvie vs. Davies was called on, but did
not answer nor make appearance in any way; that Davies
remained in Court the greater part of that day; that he
publicly remained in Graham's Town until the 22nd or 23rd
of April, and was afterwards seen in Cape Town on the
2nd or 3rd May, from whence it was believed that he had
sailed, as he had said he would do, to Ichaboe.
The further hearing of this cause was then removed to
the Supreme Court.
This day (22nd May, 1845) the
case came on for argument, when Gloete, for the plaintiff,
maintained, in answer to the second plea, 1st, that the
personal presence of Davies in the court-room, was not in
law an appearance in Court; and 2ndly, that no proof of
his appearance could now be received to contradict the
record, which stated that Davies made default of appearance.
As to the third plea, he quoted P. Bort on Arrests, p. 582,
§ 16, Voet 2, 8, § 16, to the effect that a surety judicatum solvi
cannot claim the heneficium ordinis vel excussionis of the
principal debtor, the defendant; also Pothier on Contracts,
trial

;

—

vol. 1,

p. 263.

Brand, contra, did not support the first and second pleas,
but maintained that plaintiff, having allowed Davies to
remain at large between the day I5f the judgment and the
23rd April, when he might have obtained a writ against him,
had not suffered any damage which he could call on defendant
to

make

good.

Uhden followed on the same side, and maintained that the
condition of the bail bond amounted to no more than the
obligation de judicio sisti ; and that the plaintiff might, after
obtaining judgment, have proceeded in execution against
Davies himself; and, lastly, contended that it was not
proved that plaintiff had sustained damage to the extent of
£100, by the non-surrender to prison of Davies's body, in
execution of the judgment, plaintiff had against him.
The Court gave judgment for plaintiff as prayed, with
costs.

G

i846.
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Devenish

vs.

Johnstone.

a co-surety, against J., principal debtor, to
amoiont paid under such suretyship, the
defence was that J., the principal debtor, had paid to P.,
the other co-surety, who happened also to be a deputy
sherijff, the full amount of the obligation, in satisfaction of
a judgment recovered by the creditor against J., the prinThis payment was, however,
cipal debtor, thereupon.
made to P. after he had already made a return of nulla
bona, and it ivas moreover admitted that P. had never

In an action hy
recover

B.,

the

Held
accotmted to the creditor for the sum so received.
that no such payment made to P., although he was deputy
sheriff, after he had made a return of nulla bona on the
writ and parted with the j^ossession thereof by returning
it to the High Sheriffs office, was sufficient to discharge J.,
the principal debtor's debt to the creditor, nor to have barred
:

from suing D. as a co-surety, P. not having paid or
accounted with the creditor.
Wherefore D. was entitled
to recover in this action accordingly.
J.

wii.
june^i.
Devenish

vs.

Johnstone.

This action originated in the following facts. In 1839,
defendant, who represented himself as the agent of Mr.
Collison, purchased sheep from one Westhuyzen, in payment
of which he gave him a promissory note of the following
^jjg

tenor
"

Nieuwveld, 5th June, 1839.

"Six months after date, I, John Johnstone, promise to
pay to Mr. N. B. van Westhuyzen, or order, at his farm
Van Oswegen's Fontein, the sum of 2,810 rds. 6 sk., for value
received in the purchase of sheep at the sale, on account of
Mr. Francis Collison.
=

"

As

J.

JOHNSTONE,

q.q.

Sureties

"C. Pope,
"J. G. Devenish."

In April, 1840, Westhuyzen recovered a judgment in the
Circuit Court of Beaufort against defendant for the amount
of this note, the writ in execution of which was lodged
with the said Pope, then deputy sheriff of Beaufort, who
afterwards transmitted it to the High Sheriff with a return
of nulla &o«n;- endorsed thereon.
Both before and subse-
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quently to the return of the writ, Pope paid several sums
to Westhuyzen's attorney, which reduced the balance due
on the note to £82 3s. In 1841, Westhuyzen brought an
action in the Circuit Court at Beaufort against Pope and
the present plaintiff, as sureties to the said note, for the said
balance of £82 3s. In defence against this action they
pleaded that they had signed the note as sureties for Francis
CoUison, who was the principal debtor in it, and that as he
had not been excussed for the debt, they were not legally
liable to pay the sum claimed.
The cause was removed to the Supreme Court. Pope,
having surrendered his estate as insolvent, proceedings
against him were abandoned. The Court found {vide ante,
p. 60) that Johnstone had had no authority from CoUison
to bind him that he, Johnstone, was personally the principal
debtor in the note ; and that Pope and the present plaintiff
were bound as sureties for him ; and, as Johnstone had been
excussed, gave judgment against the present plaintiff for
£41 Is. 6d., being his one half of the balance remaining
due on the note, with interest and costs. The present
action was brought by plaintiff to recover from Johnstone
this sum, with interest ; and also the amount which he had
paid Westhuyzen for costs and the amount of his own costs
in the said action.
In his plea, the defendant, inter alia, pleaded that while
the writ in execution of Westhuyzen's judgment was still
in the hands of Pope, the deputy sheriff,
to wit, on the
26th day of December, 1840, he had paid to the said deputy
sheriff, the amount then due upon the said writ, together
with the interest and expenses, and thus the promissory
note mentioned in the declaration had been duly satisfied.
The plaintiff put in the writ in execution of the judgment
obtained by Westhuyzen vs. Johnstone, dated 28th April,
1840, having the sheriff's return of nulla bona thereon, dated
2nd September, 1840.
The defendant admitted that plaintiff had paid to Westhuyzen on account of this judgment £41 Is. 6d., as principal
and interest, and £37 8s. 2d., the amoimt of the costs found
due to Westhuyzen; and also that plaintiff had paid
£13 7s. 7d. for his own costs in that action.
The plaintiff closed his case.
The defendant put in a copy of a statement of account
between Johnstone and Pope, dated 26th December, 1840,
and signed by defendant and Pope. Plaintiff admitted that
this copy is correct, and that the original was signed by
defendant and by Pope. In this account. Pope was debited
in favour of Johnstone in the sum of 7,684 rds. 2 sk. 4 st., as
the price of sundry cattle, goods, and merchandise, and for
;

—

i8«.
'^°°°
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^X^nf'
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Devenish

cash advanced, the items of which were set forth.
account then proceeded as follows
._

vs.

£191

2

1 15

"Your outlay

^

KdS. Sk.
7,684 2

Jolmstone.

"Brought forward
" Capital and interest of Van
der Westhuyzen sentence

_

The

6J

4

£192 17 lOi
"Paid by

me

to

you

216

...

£23
Or.
"

Amount

of your account

...
.

.

2

li

307

2

St.

4
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was sufficient to discharge defendant's debt
Westhuyzen, or to have barred defendant from suing
plaintiff as surety for the half of it, if, as was admitted. Pope
had never paid or accounted for the money received by him
from defendant to Westhuyzen and consequently, notwithstanding any such payment, plaintiff was now entitled
to receive from defendant the amount which Westhuyzen
by his action had compelled plaintiff to pay as co-surety for

Sheriff's office,

to

lui.

J"^ij^nstonr'

;

—

And so the Court found.
Ubden maintained that plaintiff could not demand from
defendant the costs which the plaintiff had incurred in
defending the action brought against him by Westhuyzen,
because as judgment had in it been given against the
plaintiff, his defence must be held to have been groundless,
and he ought to have paid Westhuyzen, without putting him
to the necessity of bringing an action.
The Court were satisfied, from the circumstances which
had been disclosed in this case, that the defendant had
induced plaintiff to sign the bill in favour of Westhuyzen,

Johnstone.

by falsely representing himself as authorized
by Mr. Collison to sign the bill as his agent and for his
account; and that if plaintiff had not been deceived by
as co-surety,

defendant into a belief that Collison, and not Johnstone,
was the debtor in the bill, he would not have signed it and
that he was therefore entitled to recover from defendant the
costs which in consequence of that action he had been compelled to pay. And therefore gave judgment for plaintiff,
as prayed, with costs.
;

NouESB

vs.

Steyn,

Wipe op

G-eipfiths.

Provisional sentence granted against a wife married out of
community, who had hound herself in solidvm, as surety
and co-principal debtor for her husband (since excussed by
insolvency) on a bond, in which she renounced her beneficia, without production of evidence to shoiv that the wife
was not unduly influenced by her husband in the execution
of the bond, which was ex facie entirely for her benefit, and
tvithout requiring the appointment of a curator ad litem
{Vol. l,p. 23.)
to act for the wife.
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25,

lENZIES'

EEPOETS.

[NEW

SERIES.]

1828-1849.
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I.

PUECHASE, SALE, AND TEANSFEE.
Dreyee

vs.

Eoos.

Onv,s prohandi.

An

Delivery.

acknowledgment of

the receipt of the purchase price of goods
delivered " is sufficient to claim provisional sentence
for the repayment of such price, the onus p'oiandi the
delivery being on the defendant.

"

to he

[Vol.

G. sold

Dominium.

and delivered on
was afterwards

estate

vs.

Vos.

to

W., whose

Insolvency.

credit certain

wine

sequestrated.

G. reclaimed within

wine or its proceeds. Held that the sale
having been on credit, the dominium was vested in W.,
and G. was not entitled to reclaim or to a preference in
six vxehs the

TT.'s insolvency.

[Vol.

I, p.

^''

34.]

I, p.

Commissioner for the Sequestrator
Credit.

uw.
^^^'

286.]

March n.

EOBEETSON

THE SEQUESTRATOR.

VS.

Delivery.

Movables.
1829.

Jan, 15.

A

nil of sale of movables, without delivery, gives no jus in. re,
and holder of such bill cannot claim movables attached in
seller's possession.

[Vol.

Murray, Appellant,

I, p.

vs.

De

ij.

Villiers, Eespondent.

Pleading.

Onus probandi.
March

349.]

Rent.

Purchascr not in mora, for not ascertaining the
g^de of wiuc.
quality before delivery of the whole quantity is completed.
But the onus probandi of quality, had or good, rests on the
purchaser, when he takes part delivery.
Actio redhibitoria is pleadable to the lohole sale if part is of

bad quality.
The purchaser having intimated his intention not to keep- the
wine, the seller held liable for cellar rent of wine pendente
lite, the purchaser proving that he could have let his cellar
on lease but for the stowage of the declined wine there.
[Vol.

I, p.

De Wet
Warranty.
1830.

Deo. 28.

'S'aZe

vs.

866.]

Manuel.

Actio redhibitoria.

of a slave made " voetstoots," or as she stood, without
warranty, not reduceable actione redhibitoria, on account
of mental infirmity of slave, of vjhich seller was ignorant
at the time of sale.

[Vol.

I, p.

501.J

In re Twycross and Jennings.
Immovable.

Transfer.

immovable property at the Cape was sold in London
under a notarial agreement entitling transfer to he made
at the Gape, the Registrar
of Deeds here was directed to

^^^^'^^

s^h^i

allow transfer accordingly.
[Vol.

I, p.

503.]

:
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Stiglingh

vs.

De

Villieks.

Sale, breach of contract of, is no defence against
price of what is delivered to buyer, only a

payment of
ground for

issi.

"'^^^'

action of damages.

[Vol.

Fischer

An

530.]

I, p.

vs.

Daneel.

acknowledgment of the purchase of goods ex facie of the
document to be delivered only under certain circumstances,
the proof of which must be extrinsic, coupled with a
promise of payment, is not a liquid document, and pro-

was refused, although in the
tendered performance of the condition.

vision

[Vol.

I,

p.

summons

plaintiff

Per Menzies and Kekewich,

567.

Wylde,

Eaton, KO.,

C.J.,

vs.

is^s.

J.J.

dis.'\

Johnstone.

Compensation.
It

is

a good defence to a provisional claim on conditions of sale
for the first instalment of landed property purchased at
public auction, that the defendant holds a mortgage bond
over the property, the amount of which bond he offered in
compensation with the sum claimed.
[Vol.

Eens
Movables.

90.]

Bam's Trustee.

Arbitration: exception of submission
Letting and Hiring.
Pleading.

Delivery.
to.

In an

vs.

I, p.

action against the trustee of

an

insolvent estate claiming

certain property, the plaintiff alleged purchases from the
insolvent on two occasions several months before the insolvency, and in proof thereof produced notarial agree-

ments of sale and purchase, in luhich all his right and title
in the movables were stated to he ceded and transferred by

and the plaintiff let to the
movables
at a monthly rent
same,
hired
the
insolvent, who
for a time within which the insolvent should have the right
the insolvent to the plaintiff,

of re-purchase at the price paid

to

him.

And

called

June

*.
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evidence to show that on the premises of the insolvent, the
property had ieen pointed out to a neighbour as having
been sold to the plaintiff hy the insolvent, and let to the
The Court held that there was
insolvent by the plaintiff.
no proof of such a bona fide sale and real and bona fide
delivery, as was in law sufficient to divest the insolvent of
the right of property {jus dominii).
1835.

^!I!^_

^™Tra8t?e°!™'^

In this case, the plaintiff, in his declaration, stated that,
on the 19th March, 1834, C. J. Bam sold and delivered to
the said plaintiff certain movable property, and amongst
other things one covered cart, one set of harness, and two
horses, and the said C. J. Bam did also sell and deliver to
the said plaintiff, on the 28th July, 1834, one dray and one
open wagon, altogether of the value of £75, which sum the
said plaintiff duly paid to the said defendant. That the
said plaintiff afterwards hired out the said articles to the said
0. J. Bam, and afterwards, to wit, on the 17th December,
1834, the estate of the said 0. J. Bam was surrendered as
insolvent, and the said defendant was duly chosen and
appointed trustee. That the said defendant, as such trustee,
hath possessed himself of the said property, and hath
refused, and still doth refuse, to deliver it up to the said
plaintiff.
Wherefore he prayed that defendant should be
condemned to deliver to the plaintiffs the said articles or
pay him the value, viz. £75.
The defendant put in an exception and plea, and answer,
in which he denied all and every one of the allegations,
matters, and things as set forth in plaintiff's declaration,
save and except that on the 17th December, 1834, the
estate of the said C. J. Bam was surrendered as insolvent,

and the defendant was duly chosen and appointed trustee
thereof, which the defendant admits.
And the defendant
further averred that on the said 29th July, 1834, and not
on the 28th July, as alleged in the declaration, the plaintiff
purchased the open wagon mentioned in the declaration,
and some other articles from the said 0. J. Bam, all which
are mentioned and set forth in an agreement entered into
by the said C. J. Bam and the plaintiff, before the notary
J. G. Borcherds, on the 29th July, 1884. And the defendant,
as a further plea, stated that therein it is expressly stipulated
and agreed " that in order to prevent expenses, if they, the
appearers, should unexpectedly disagree as to the terms
of this contract, to submit themselves to the arbitration of

two good and proper

men to be chosen by both parties as
the defendant further stated that the
inatter complained of in plaintiff's declaration is such a
dispute as, by virtue of said agreement, should be submitted
arbitrators."

And

;
:

:
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And the defento the decision of arbitrators as aforesaid.
dant therefore proposes the exception of submission to
and prays

an absolution from the instance
with costs. Should, howeyer, the Court decide the aforesaid
exception to be inadmissible, in that case, the defendant
arbitrators,

for

subordinately puts the plaintiff upon the proof of his
declaration, and prays that the plaintiff's claim be dismissed
with costs.
In his replication, the plaintiff denied that, by anything
in the said clause contained, he is barred from having or
maintaining his action against the said defendant, and
thereupon joins issue with the said defendant.
This day, after hearing De Wet, for the defendant, in
support of the exception, the Court (Wylde, C.J., absent)
overruled the exception. Defendant to pay the costs of the
exception, and of the replication.
Plaintiff then put in

two receipts in the following terms

"

Eeceived from Mr. P. Eens the sum of 800 rds., being
of a covered wagon, eight horses, and harness,
a covered cart with four horses, and harness for four horses
I hereby acknowledging to be paid in full.
in

payment

"The 19th March,

1834."

"Eeceived from Mr. P. Eens the sum of 400 rds., being
in satisfaction of a dray and a wagon for carrying goods,
and I do hereby cede and transfer all the rights to and
property in which I have had to the same.
"C.
"

J.

Bam.

Cape Town, the 28th July, 1834."

And

a notarial deed, dated 19th March, 1834, executed

The plaintiff then called
plaintiff and C. J. Bam.
C. Buissinne, who proved that the two receipts were signed
by Bam, that he saw Bam sign the said deed, and at the same
time saw Eens give to Bam some money in Government
notes, and also one or two notes of hand by Bam in favour
by the

of Eens.
The notarial deed was as follows

"Appeared Eens of the one part and Bam of the other
who declared 'that the said Eens has purchased,
taken into possession, and paid for, from and to the aforesaid Bam, who has sold, delivered, and received payment
part,

for the same,

horses, eight

one covered wagon, a set of harness for eight
bay horses, one covered cart with four bay

draught horses, and a set of harness for four horses, for
And the aforesaid Bam declared in
a sum of 800 rds.

issb.

^^'•
Rens

vs. Barn's

Trustee.
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consequence thereof that he doth by these presents cede and
transfer to the said Bam all the right and property which
he has had up to this date in and to the said covered wagon,
Furthermore, the appearers
harness, horses, and cart.
declared that they have entered into with each other the
of the above-written horses,
the said Eens acknowledged
harness, wagon, and cart, viz.
that he has let, undertaking to deliver on hire after the
passing of this deed, and the said Bam acknowledged that
he has hired, to receive on hire after the passing hereof, for

following contract of hire

:

the term of four months, commencing on the 14th March, and
terminating on the 14th July, 1834, the aforesaid horses,
harness, wagon, and cart, at a monthly rent of 35 rds., which
rent the aforesaid Bam by these presents undertakes to pay,
promptly, on the 14th of each month, the aforesaid Bens
having a perfect right, should the first-named fail in paying
the said rent on the day it becomes due, immediately to
Annul the contract, and to take back his horses, harness,
wagon, and cart. Further, the said Bam shall be bound a^id
obliged to provide proper stabling and sufScient forage for
the said twelve horses during the time agreed upon, at the
termination of this contract to return the said horses, harness,
wagon, and cart, in good order to the hirer out, the aforesaid
Bens, and in the event of one or more of the aforesaid horses
unexpectedly dying, then to pay to the said Eens the value
of such horse or horses so dead to such an amount as by a
just valuation shall be found to be due.
Moreover, they
declared that they have covenanted with each other that the
aforesaid Bam shall have the right, during the continuance
of this contract, should he think fit, to repurchase the said
horses, harness, wagon, and cart, for the like purchase amount
of 800 rds., the said Eens binding himself, on receipt of the
said sum of 800 rds., together with such rent as is then due
and unpaid, to give back to the said Bam the said horses,
harness, wagon, and cart.
Finally, they declared that they
do further determine, in order to prevent costs being
incurred, that should they, the appearers, unexpectedly
have any dispute as to the terms of this contract, then that
they will submit themselves to the decision of two irreproachable persons to be chosen reciprocally for that purpose as
arbitrators.
And lastly, they have agreed to consider this
contract as renewed after the 14th July next, and so on
every four months, unless one or both of the contracting
parties shall not have given notice of his or their intention
to put an end to this contract fourteen days before the
expiration of the period hereby fixed, and so on before
the end of each four months.'
"For the fulfilment," &c.

—
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On

this contract tlie followine:
°

memorandum was

written

:

" This contract

wss.

May 29.

renewed by us, the undersigned, by notarial Eens^Bam-e
Trus'tee.
contract passed before the notary J. G, Borcherds, and
witnesses, dated 29th July, 1834, with the addition of a
wagon for the carriage of goods, and a dray, and an increase
of the capital to 1,200 rds.
"P. Eens,
" 0. J.

"

Bam.

Cape Town, 29th July, 1834."

The plaintiff then put in the notarial contract, dated 29th
July, 1834, executed by him and Bam, which (with the
exception that it related also to four other horses, four sets
of harness, one dray, and one open wagon, and in consequence
increased the amount of the sum mentioned as the price to
1,200 rds., and of that mentioned as the hire to 45 rds.)
was, word for word, the same as the contract of the 19th
March and called
Nicholas Jacobus Lotz I know plaintiff and C. J. Bam.
I recollect in March, 1834, Eens and Bam making an agreement about the sale and purchase of some horses and a
wagon. I was sent for to Bam's stable by Mr. Eens, and
went into the stable with them, and there Mr. Eens said to
me. There stand eight horses with their harness, and a
covered wagon standing before the door, and a cart which
has gone out to the country, and these I have bought
from Mr. Bam; but I have let them to Mr. Bam again.
And Bam said. This is the case. I have sold them to Mr.
Eens, and I have hired them back from him. Eens said,
Mr. Bam, you must procure me that cart; and Bam said,
upon his honour, the cart would be back next day, and
it should then be sent before Mr. Eens's house.
I said.
have you sent for me ? And Bam replied. It is only
in case of the death of either party, that you may know
that my cart, wagon, &c., had been sold to him.
I then
went out with them through the back passage, and Bam
said, Neighbour, I am now satisfied; I have now sold my
things, and if anybody should now prosecute me, "they
will fish behind the net."
The Attorney-General here admitted that the plaintiff's
other witnesses could not carry tbe case beyond what the
evidence already given had done, except to prove that a
delivery of the same kind had taken place of the additional
articles mentioned in the deed of 29th July, 1834.
After hearing the Attorney-General on the effect of the
;

:

Why

(Sir J. Wtlde, C.J., Menzies and
Kekewioh, J.J.), without calling on the defendant, gave
judgment for the defendant with costs to defendant, except

evidence, the Court

:
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the costs of the exception and replication, which defendant
-^as adjudged to pay.
"^^^ ground of the judgment was, that the plaintiff had
failed to prove that, previously to the insolvency and
sequestration of Bam, there had been such a bond fide sale,
and real and hona fide delivery of the articles by Bam to
the plaintiff, as was in law sufficient to divest Bam of the
right of property {jus in re) in them.

Haee
Action

Ang.

27.

HareiJiKotze.

to

vs.

Kotze.

compel transfer. Batifixiation. Conditions of sale
authority of auctioneer to vary.

This action was brought by the plaintiff to have the
defendant condemned to give him legal transfer of two lots
of ground.
The declaration set forth that at a public sale held on the
15th July, 1834, by the auctioneer, M. C. Wolff, for account of the said defendant, of certain lots of land, situated,
&c., the plaintiff became the purchaser of certain two lots
for the sum of £81.
And that although it was stipulated
in the conditions of sale that the purchase money should
be paid in three instalments, namely: one third in three
months, one third at one year, and the remaining one third
two years after the day of sale, yet that the plaintiff paid on
the said 15th July, 1834, the whole purchase money in cash
to the said auctioneer, M. C. Wolff, for account of the said
defendant, of which payment the said defendant had due
notice.
And that the plaintiff hath performed, and is still
ready and willing to perform, every part of his engagement
as purchaser of the said two lots of land, and hath demanded
of the said defendant to give him legal transfer of the same,
which the defendant has refused to give.
In his plea, the defendant alleged that it was stipulated
in the conditions of sale that the purchase money should
be paid in three instalments as stated in his declaration, that
the purchaser should pass notarial bonds for the two last
instalments, payable to the said defendant, and that the
transfer of the said property should be made according to
the laws of this Colony, the purchase money having been
previously settled to the satisfaction of the seller and
That the purchase money was not settled to the
auctioneer.
satisfaction of the seller (the said defendant), but that
the whole thereof was settled with the auctioneer alone, by
the said plaintiff giving the said auctioneer an order on the
Grovernment Bank for the amount on the 15th July, 1884.
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And

the said defendant denies that he had due notice of
such payment, or consented thereto, or concurred therewith.
And the said defendant saith that the said auctioneer
exceeded his authority, as agent for the said defendant, by
accepting such order on the bank as aforesaid from the said
plaintiff.
And that the defendant hath never received any
part of the said purchase money, either from the said
auctioneer or from the said plaintiff, or from any person on
his behalf, and therefore refused to give transfer until he
should be paid the amount of the purchase money in manner
stipulated in the conditions of sale.
At the trial, Cloete, for plaintiff, called
Michiel Wolff: I was an auctioneer, and on the 15th July,
1834, 1 sold by auction, on the defendant's account, some lots
of ground near Eondebosch.
few days before the sale,
defendant came to my office and settled the conditions of
sale.
I then told him that the conditions generally were
that the payment should 'be in three instalments, but that
sometimes the purchasers paid the whole amount at once
in cash.
At the commencement of the sale I read the conditions.
Plaintiff became the purchaser of lots Nos. 1 and 2.
He did not sign the conditions of sale. When I asked him
to do so, and for his sureties, he told me to walk over with
him to his house and he would pay me the amount, which
was £81. I went with him, and he then signed a cheque
on the bank for £81 in my favour, which he gave to me,
and I gave him a receipt. I now produce that cheque.
After I did this, I saw defendant either on the ground where
the sale was or in his house, but I am sure on the same day,
and I told him that plaintiff had settled with me by a
cheque. Nothing further or about the amount was mentioned
on that day. About a month or two months after, I met
defendant in the street, and he told me he would call to
settle accounts with me, and I said he might come whenever
he liked. He was then and previously indebted to me in
70 rds. There was no other account between us except for
this 70 rds., and the price I had received from Kotze.
" Hare has settled with me by a
I only used the words
cheque," because I thought that Kotze knew that instead
of taking security for the price. Hare was going to pay
the whole amount of the price. But I am not sure whether
he did know this, and whether he might not have thought
he was only going to pay the first instalment, and signed
the bond for the other two. I never paid any of the money
to defendant.
He never came to settle with me before I
became insolvent, which was not until more than three

A

:

months

after the sale.
Christiaan de Jongh

:

I was the clerk of Messrs. Wolff

isss.
-^-^IfJ'-

H"e»s.Kotze.
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Bartman. I recollect the sale to plaintiff. I heard
Wolff ask Hare for his sureties, and he answered, " I have
none, but walk over to my house and I will pay you with
a cheque on the bank." The sale was entirely over before
this.
Defendant was present, but I do not recollect exactly
where he was standing when Hare spoke. I saw Mr. Wolff
after this receive the cheque from defendant.
We then
returned to the spot where we had made the sale. I then
heard Wolff tell defendant " he has paid me with a cheque
on the bank."
The plaintiff closed his case. The defendant called no
witnesses.

The Court held that the evidence showed that the defendant was made aware that the plaintiff had paid the whole
price at once with the cheque on the bank, and by his not
objecting at the time had ratified the transaction.
Wylde, C.J., held that the auctioneer, as agent for the
seller, had such power to alter the conditions as to authorize
him, without the knowledge of the seller, to vary the conditions from payment by instalments to instant payment in
cash, and to bind the seller to that transaction.
(Vide
Phillips on JEv., vol. 1, p. 541
But the
2, pp. 84, 97.)
Court proceeded on the other ground, and gave no decision
on the last point.
Judgment for plaintiff, as prayed, with costs.
;

Bloee
Sale at public auction.
B.,

an

auctioneer,

vs.

Chiappini.

Warranty hy owner.

sold to C. for

cigars at public auction.

Tender.

account of T., 88 hoxes of

At

the sale,

T.

informed in-

tending purchasers that the boxes contained
On delivery they were found to contain from
B. sued C, reckoning the contents at 1,000.
for the lesser number, which tender the Court
1836.

Nov.

3.

Blore vs.
Chiappini.

1,000 each.

800

to

810.

C. tendered

sustained.

This action was brought by the plaintiff to recover from
the defendant the price of 88 boxes of cigars, which had
been purchased by the defendant at a public auction held
by the plaintiff as auctioneer, at the rate of 20 rds. for each
box, and which boxes were after the sale delivered to the
defendant.
In defence against the action, the defendant, admitting
the purchase of the 88 boxes of cigars at the price alleged
in the declaration, pleaded that at the said public auction
the plaintiff acted as auctioneer and as agent therein for
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John E. Thomson, of and as representing the firm of Messrs.
Thomson, Watson, & Co., who was personally present at
the said sale, and caused the said boxes of cigars to be thus

1836.

Nov.

3.

Blore v3.
Chiappini.

publicly sold.
That at the said sale, and before the said 88 boxes of
cigars were knocked down to the said defendant, the said
J. K. Thomson, in answer to a demand made by and among
the bidders at the said sale as to the number of cigars the
said boxes contained, publicly declared that the said boxes
contained each 1,000 cigars that upon this assurance of the
said J. E. Thomson as to the contents of the said boxes,
the said defendant became the purchaser of the same.
That after the said boxes of cigars were delivered to the
said defendant, he caused a survey to be held on the said
boxes of cigars, when they were found to contain only
between 800 to 810 cigars each box, and that the defendant
did accordingly, on the 26th July last, tender to the said
plaintiff the sum of £107, being calculated at the value of
810 cigars to each box, which the said plaintiff however,
refused to accept.
This day defendant called evidence fully substantiating
his plea, and the Court gave judgment for the amount
tendered. Plaintiff to pay defendant's costs.
;

Farmer

vs.

Findlay and Chisholm, Executors
OF Durham.

Broker's Sale.

Fictitious Invoice.

Fraud.

Executors, through M., a broker, certain ironinvoice which D.'s executor's afterwards
repudiated.
On evidence it appeared that the articles had

F. sold

to D.'s

mongery on an

heen in store for
this

respect,

a

a long

time,

fictitious

transaction, holding

and

one.

that the

that the invoice was, in

The Court

set

aside the

intended sale was one of

fresh goods on a fresh invoice.

This action was brought by plaintiffs to compel the
defendants to accept a bill of exchange for the price of
certain goods, alleged to have been sold to and bought by
them through the medium of a broker.
The defendants pleaded the general issue.
The plaintiffs called Thomas Mosse: I am a clerk of
plaintiffs.
I made a sale to the defendants on account
of plaintiffs, about the 2nd of August last, of an invoice of
ironmongery, with which plaintiffs had entrusted me as a
broker to dispose of. I presented the invoice for sale to

1837. g

Feb.

2.

Farmer

vs.

Findlay and
ChiBholm,
Executors of

Durham.
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1837.

Feb.

2.

Fanner

vs.

Findlay and
Chieholm,
Executors of

Durham.

defendant, Findlay, and Mr. Eobertson, a clerk in the late
Mr. Durham's warehouse, and who is the manager of the
After they had looked over the invoice, Mr.
concern.

Eobertson asked me to call next morning. I told them I
was acting as a broker. I called next morning, and after
conferring with each other, they both agreed to take the
goods at the invoice price, and requested me to make out a
I did so in my office, and then took it and
broker's note.
delivered it to Mr. Findlay, and asked him to look at it.
He did so, and said very well. I delivered the same day an
exact duplicate of the broker's note to plaintiffs. In about
half an hour after I had delivered the note to Mr. Findlay,
Mr. Eobertson brought it back to my office, laid it on the
table, and said he declined the transaction.
He said he had
no objection to the goods, but declined having any transaction with the parties, and he gave me certain reasons for
He left the note on the table. I had had several
so doing.
communications with Mr. Eobertson previously to the day
I delivered the broker's note.
Mr. Eobertson had objected
to certain of the goods, a cask of saws, in the invoice, and
before the sale it was agreed they should be taken out of the
invoice.
I produce the original invoice shown to Eobertson
and Findlay. He expressed that he was satisfied with all
the articles, except those which I took out of the invoice.
Findlay was then present.
Cross-examined: I am not a sworn br®ker, but I was
acting as a broker on my own account. I acted solely as
an agent for plaintiffs. I was to receive from plaintiffs a
commission of one per cent, on the amount of the sale.
Previous to and from the commencement of the bargain up
to the delivery of the sale note, neither Findlay nor
Eobertson said that they would have no transaction with
Messrs. Farmer.
They did not know before the delivery of
the broker's note that the goods belonged to plaintiffs. They
had made no inquiry on that point. Eobertson had asked
me when I first applied to him whether the goods were landed.
I told him a part were and that the rest would be landed in
a day or two. I only knew this from one of the plaintiffs
having told me so. He did not name the vessel.
Charles Matthews I am storekeeper to Messrs. Farmer.
I know that the goods were ready for delivery on the day
Mr. Mosse brought the broker's note. They were then all
on shore and warehoused. By ready I mean they were all
in the warehouse, had all been landed.
I immediately
began to look out and put aside the goods in the invoice.
The invoice now shown me is in the handwriting of Mr.
McCrie, then a clerk of plaintiffs. Some of the goods
mentioned in the invoice were not a fresh importation, but
:
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had been

for some time in our stores.
The nails were a
fresh importation by the London, which was then discharging,
but the goods in this invoice had not all been imported in
the same ship, nor had come with the same invoice to

plaintiffs.
Some of the goods, e.g., the files in cask 41, had
been in store for twelve months.
The saws had been
received by another ship than the London, two or three
months before, I think by the Kersewell. The spades had
been about six months in the store.
The Court stopped the case, and gave judgment for
defendants with costs.
They held that the transaction into which defendants
meant to enter was the purchase of an original invoice from
the consignor to the consignee of goods fresh imported, and
that a fraud had been committed on them by the plaintiffs
in endeavouring to impose on them a fictitious invoice.

Vouchee
Lmmovahles.

A

Bond.

Transfer.

Summons.

[Vol.

18.]

I, p.

Watees & Hebkon

vs.

Sale hy hroher on sample

Phillips

and

invoice.

&

King.

Warranty.

defendants, through a hroher, 184 chests
to sample, at 9d. per lb., as per invoice,
and 264 chests Foheen Bohea, in the same way, at Is.
Samples were shoivn, sale completed, and invoices delivered.
There was no mention of the F. B. in the invoices.
Defendants then tendered 9d per lb. all round. Plaintiffs
insisted on Is. for the F. B., or a relinquishment of the
sale.
Defendants then took delivery without mention of
to

Canton Bohea,

The Court found
Bohea worth lOd. per

price.

all 264: chests to be fine

Canton

defendants had
bought on faith of sample and luarranty combined, had
taken delivery of the 264 under the plaintiffs' warranty
that it was F. B., and were entitled, on discovering it was
not, to refuse to

pay for

vs.

Findlay and
Chisholm,
Executors of

Durham.

Tender.

fer forthivith.

sold

2.

Fanner

Van Ellewee.

vs.

bond in which the oiligor undertakes to pay the purchase
money of land on transfer heing given is a sufficiently
liquid, document ; the summons should tender such trans-

Plaintiffs

1837.

Feb.

lb.

it

That

as such.

the

Lt, therefore,

absolved

Nov.

1.

:
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defendants from, the instance ; hut suggesting that on an
action for F. G. B. at lOd plaintiffs would recover, judgment was taken hy consent for ^d. for 0. B. and lOS. for
F.
B.

a

The

1838.

—

'

Waters &Herron
Phillips

&

King,

plaintiffs sold to defendants, per broker, as per his

note, "

184 chests and half chests of Canton Bohea, to sample,
^h. as per invoicc, and 264 chests Fokeen Bohea, to
sample, at Is. per lb., as per invoice."
Samples were shown
by the broker to defendants at the time of the sale. After
the sale was completed the invoices were given to defendants.
In the invoices all the tea was described as Canton
Bohea no mention was made in them of Fokeen Bohea. On

^^

g^j^

^^^

;

seeing the invoices defendants wrote to plaintiffs that they
doubted whether 264 chests were Fokeen Bohea, and offered
to pay 9d. per lb. for all the tea, on condition that if upon
examination by skilful tea brokers in London, the 264
chests should be certified to be Fokeen Bohea, they would
pay 3d. per lb. additional for it ; but if certified to be Canton
Bohea, the price for the whole to be 9d. per lb.
Plaintiffs wrote in reply to defendants that the 264
chests were Fokeen Bohea, and stated their reasons for
maintaining it to be such, and gave defendants the option
to take the whole teas at the prices mentioned in the
broker's note, or to relinquish the purchase altogether.
Next day the defendants sent to plaintiffs the following
order for delivery
" Messrs.

Watees & Hebeon,

" Please deliver to the order of

half chests

Mr. Calf 184 chests and
Canton Bohea, 264 square chests Fokeen Bohea.

"Phillips

&

King."

The whole

of the teas were in consequence delivered by
and received by defendants.
Defendants tendered to plaintiffs £1,639 5s. 6d., being
the amount of the price of the whole teas, calculated at 9d.
per lb. The plaintiffs refused to receive this sum, and brought
this action to enforce payment for the Canton Bohea at the
rate of 9d. per lb., and of the 264 chests in dispute at Is.
plaintiffs to

per lb.
Defendants admitted their liability for the sum which
they had tendered. It was admitted that both teas were
in conformity to the samples which had been shown at the
time of sale.
It was proved that the 184 chests and half chests were
marked Canton Bohea, and the 264 chests F. Bohea.
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It was proved fhat there are three kinds of tea, viz.
Canton Bohea, Eine Canton Bohea, worth Id. per lb. more
than the former, and Eokeen Bohea, which is superior in
value to the Fine Canton Bohea.
The Court found that it was proved that the 264 chests in
dispute contained Fine Canton Bohea and not Fokeen Bohea,
as mentioned in the broker's note. That the defendants had
not bought the tea by sample merely, but on the faith of the
plaintifi's' representation that the 264 chests were Fokeen
Bohea. That as the plaintiffs, on the defendants informing
them of their doubts that the 264 chests were Fokeen
Bohea, had maintained that they were Fokeen Bohea, and
:

isas.

m^'waters &Herron

pwiups & King.

refused to allow defendants to reject the doubtful chests
unless the defendants also gave up their bargain for the
Canton Bohea, the defendants were entitled to send for and
receive the 264 chests as warranted by plaintiffs to be
Fokeen Bohea, and on their subsequently discovering that
it was not such, to refuse to pay for it at the rate they had
agreed to pay for Fokeen Bohea. Consequently, that the
plaintiffs could recover nothing under this action, and the
defendants must be absolved from the instance except as to
the sum tendered. (Vide Fisher vs. Permuta, Campbell's
Rep., vol. 1, p. 190, and the case at vol. 3, p. 461.
But the Court held that as the 264 chests were proved to
have contained Fine Canton Bohea, worth Id. per lb. more
than Canton Bohea, the defendants were not entitled to
retain it at the price of 9d., agreed on for the Canton
Bohea, and that plaintiffs would in another action recover
from defendants the price of the 264 chests calculated at
lOd. perlb.

Whereupon, by consent, judgment was given

for plaintiffs

being the price for the whole calculated
at 9d. for the Canton, and lOd. for the Fine Canton, with

for

£1,753

lis. 4d.,

costs to defendants.

Beoekmann, Executrix op Duee,
Action for re-delivery of transfer deed.
enormis.
Lcesio enormis

must

vs.

Eens.

Pleading.

Lcesio

Evidence,
he specially pleaded.

The plaintiff in convention, as executrix of her deceased
husband, Durr, brought an action against defendant for
delivery to her, in her said capacity, of a deed of transfer
in favour of Durr of a place called Weltevreden, which
deed, she alleged, Durr had delivered to defendant for a

^ms.^
!111'

l'Jc«™x

of

Du.ras.Eens.
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—

ExecuMxo'f
Durr, w. Eens.

be re-delivered by defendant when sucli
purpose should have been duly effected, and she alleged that
Said purposo had not been effected in the lifetime of Durr,
and that the consideration on which the said deed was so
deposited by Durr with defendant had wholly failed.
Defendant, in his plea, admitted his possession of the deed,
but denied plaintiff's claim to have the deed re-delivered, on
the ground that the said deed was delivered to him by Durr
to be by the defendant retained until Durr should be enabled
to give defendant a legal transfer of said place Weltevreden
and tendered re-delivery of the deed on the plaintiff undertaking to give him legal transfer of said place.
And in reconvention alleged that Durr and the defendant,
on the 20th April, 1839, had mutually agreed, the former to
sell, and the latter to buy, the said place Weltevreden, for
£625, to be paid in cash on the transfer being made, and
that Durr had then delivered to defendant the said deed for
the purpose of enabling the defendant to get transfer of the
place made to him, and had undertaken to attend at the
ofSce of the Eegistrar of Deeds for that purpose, whereupon
the defendant prayed that plaintiff might be condemned to
give him transfer of said place, and tendered thereon to pay
the stipulated price of £625.
As a plea to the defendant's claim in reconvention, plaintiff
joined issue with defendant therein.
After the evidence had been led on both sides,
Oloete, for defendant, contended that he had proved that
a valid sale had been made verbally by Durr to Eens.
Musgrave, A.-G., contra, maintained that no such contract
of sale had been proved to have been made ; and, secondly,
maintained that although it had been proved that such a
verbal contract had been made, yet that defendant was
barred in equity from claiming performance of it, and that
on grounds of equity the Court ought not to enforce performance in respect of the gross inadequacy of the price.
The Court held that it had been proved that a verbal
certain purpose, to

contract of sale had, as alleged by defendant, been entered
into between him and Durr, and held that the plaintiff,
under her plea to the claim in reconvention, above set forth,
was not entitled to lead evidence to show that the price
stipulated by said contract was less than one half the real
value of the property, or to claim that the sale should be
set aside on that ground and that certain evidence which the
plaintiff had been permitted to lead as to the inadequacy of
the price had only been admitted as proving a circumstance
in the case tending to show the improbability of such a sale
having been made by Durr as defendant alleged.
The Court, therefore, gave judgment for the defendant,
;
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both as defendant in convention and as plaintiff in reconvention, with costs
but suspended execution for fourteen
days, in order to give the executrix of Durr an opportunity
of instituting, in proper form, an action against defendant
for setting aside the sale on account of the inadequacy of
the price to the value of the property.
Postea (12th June).
In absence of the defendant's counsel, some discussion took place between the Court and the
counsel for plaintiff, in consequence of which the Eegistrar
was led by mistake to draw up an erroneous order, which
the counsel for defendant now moved to have discharged,
with costs. Order discharged, with costs.
Postea (8th August).
The Attorney-General, for plaintiff, moved to have the case re-heard as to the judgment for
;

i^ss.

''^—^"

Exeoaw™t
^'^"'

"*•

^^''^

—

—

costs.

opposed the application as incomground that it was not alleged that this motion
was founded on any fact or document noviter veniens ad
notitiam since the judgment had been pronounced.
(Cens.
Cloete,

for defendant,

petent, on the

part 2, Zii. 1, a. 31, § 5, § 17 Merula, B. 4, Tit. 90;
Vo6t,i2,l,2^)
This motion was withdrawn on the ground that no notice
had been given, with liberty to the Attorney-General to
move again on giving notice.
Postea (20th August, 1839).
Execution of judgment
was stayed on payment of the costs of the action, and of this
motion, until the issue of an action to be brought by plaintiff for setting aside the sale on the ground of enm'mis Icesio,
and on condition that plaintiff's declaration shall be filed
before the last day of term.
Vide infra inter eosdem, I'Uh
(
For.,

;

—

Novemher, 1839.)

NoEDENS
Transfer: tender

of,

vs.

Barnes and Othees.

hy summons, one
time for, is had.

day heyond

stipidated

The plaintiffs and defendants entered into a notarial
contract, dated 1st April, 1838, whereby the plaintiffs agreed
to sell, and defendants to purchase, a certain farm and flock
of sheep belonging to plaintiffs, on the following terms and
conditions, viz.
that in consideration of £1,500 to be paid
by defendants to plaintiffs in three years from the date
thereof, the said plaintiffs shall forthwith deliver over the
said sheep to defendants, and further shall and will make
a proper and legal transfer and conveyance of the said farm

Aug.

30.

Nordics
^^^^^^

:

;.

^

vs.

oih^^s.
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months from the date of the said
deed, provided that on receiving such transfer the defendants
Barnefrotheis. shall pass a mortgage bond, mortgaging the said farm for
the said sum of £1,500, or such part thereof as may be due
at the time of such transfer, to be paid in three instalments
of £500 each, with interest from the 1st April, 1838, the
first instalment to be paid on 1st April, 1841, the second on
1st April, 1842, and the third on 1st April, 1843.
On the 8th February, 1839, plaintiffs took out the
summons in this case to answer in an action to receive
transfer and perform the conditions of the said agreement.
In their declaration, plaintiffs alleged that they had
performed the conditions set forth in said contract to be
performed by them, and are ready and willing to perform
any such conditions as may still be required of them, and
therefore prayed that the defendants may be condemned
to receive transfer of the farm and to pass mortgage bond
as stipulated in the said contract.
The defendants pleaded the general issue.
Cloete, for plaintiffs, contended that the demand in the
summons (which was dated 8th February, 1839) was a
sufficient demand by plaintiffs on defendants for performance to found this action, and that the tender made in
the summons to give transfer on the 2nd April, 1839,
was a sufficient tender by plaintiffs to perform their part of
the contract.
Musgrave, A.-G., for defendants, contended that by
the terms of the contract, the defendants, although they
have the right of compelling the plaintiffs to give transfer within twelve months of the 1st April, 1838, on their
granting the required mortgage, yet could not be compelled
by plaintiffs to receive transfer before the arrival of the
term when they were bound to pay the first instalment of
the price.
The Court absolved the defendants from the instance,
with costs, on the ground that plaintiffs had not proved any
such performance, or tender to perform their part of the
contract, as is sufScient to entitle them to maintain tbis
action, inasmuch as they have proved no other tender of
performance of their part except that made in the summons,
in which they have only tendered to give transfer one day
after the period within which they were by the contract
bound to give transfer.
The Court expressed no opinion as to what would have
been the case if the day on which, in the summons, the
k
'
plaintiffs had tendered to give transfer had been within
the period within which the plaintiffs were by the contract
to defendants within twelve

1S39.

—

"

/

j

bound

to

have given

transfer.
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Haebis

vs.

Immovable Property.

Trustee op Buissihne.
Tradition.

Jus in

re.

Insolvency.

Hypothec.

Dominion of immovable property could hy the laiu of Holland
be conveyed only by transfer coram lege loci.
This rule of the law of Holland was introduced into this
Colony with the rest of the laws of Holland mi its first
settlement in 1652, and has been acted on invariably ever
since, except that by colonial laws the Registrar of Deeds
has been subsiituted for the Magistrates before whom,
in Holland, such transfers were by law required to be
made.
An agreement of sale of immovable property, followed by
delivery of possession by the vendor to the purchaser, gives
the purchaser nothing more than a jus ad rem, and a personal claim against the vendor to convey the jus in re or
dominium to him, by transfer coram lege loci.
On the order of the sequestration of the vendor's estate, no conveyance coram lege loci having been effected, the dominium
became vested in the Master of the Supreme Court, and
ultimately in trustees for the benefit of creditors.
Part of the purchase price having been paid by the purchaser
to the vendor, the purchaser has a personal claim against
the estate for damage sustained by non-fulfilment of the
vendor's undertaking to perfect the sale by making legal
transfer, and for restitution of the price, and is entitled
for such personal claim to be ranked concurrently with the
other personal creditors of the vendor, but has no right of

No

preference whatever.
conventional special hypothec can be constituted over immovable property except by writing coram lege loci.

Ord. No. 64.
i84o.
The house in question in this case was duly registered as
^*the property of Buissinne, in 1836.
JJ;
On the 13th January, 1887, Buissinne and the plaintiff J"'°^ ^^entered into a contract respectively to buy and sell the said Harrises. Trustee
<'""''°^'°"^house for £1,050, £400 of which it was stipulated should
be paid immediately in cash, and for the balance, £650, the
plaintiff agreed to pass a mortgage bond in favour of the
directors of the Savings Bank.
Same day plaintiff paid Buissinne the £400 and obtained
his receipt, and also paid the collector of transfer dues the
dues on the sale of the house by plaintiff to him. On the
same day he obtained possession of the house and premises,
which he continued to occupy to the present time.

—
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^^® plaintiff applied to BuissiDne to give him transfer of
the house, so that he might perform his obligation to execute
june23.
^ mortgage in favour of the Savings Bank. Buissinne
'^ being unable to give the transfer in consequence of the
^o"BmssiSf
refusal of other mortgagees, whom he could not pay their
mortgages, to consent to its taking place, did not comply
with the plaintiff's claim. It was admitted that the plaintiff
had attended at the Transfer Office on the 28th May and
11th June, 1839, to receive transfer and pass the mortgage,
and that Buissinne, although duly warned to be present, did
not attend. Thereupon the plaintiff took out the summons
in the present action against him on the 17th June, 1839.
On the 31st July, 1839, Buissinne surrendered his estate
as insolvent, and it was placed under sequestration.
The declaration set forth the contract of the sale and the
payment of the £400, and tendered performance of all the
other covenants and conditions of the contract, and prayed
that Buissinne, the defendant, might be condemned to give
him a legal transfer.
The trustee of the insolvent estate took up the action, and
pleaded that he was not liable to give transfer to plaintiff
unless he should now pay to the estate the full amount of
the purchase money, £1,050, without regard to the £400
paid to Buissinne before his sequestration, upon which he
tendered transfer.
Cloete, for the plaintiff, founded on the 11th and
20th Feb.
79th sections of Ordinance No. 64 of 1829, and maintained
that notwithstanding the non-execution of the deed of
transfer before the insolvency the jus in re of the house
has been completely transferred to and vested in plaintiff.
He referred also to the Placaat of 10th May, 1829
(Groot Placaat Boeh, vol. 1, p. 1953), and the Placaats
therein recited ; Voet, 41, 1, 38
Van Leeuwen's Oens.
For., 1, 2, 7, 6 ; and contended that although by the law of
Holland the execution of the transfer coram lege loci and
the payment of the fortieth penny were both essential to
transfer the dominium or jus in re of immovable property,
yet that the Placaats establishing this rule had not become
the law of this Colony. That by the law of the Colony the
payment of the duty was the only essential requisite to
complete the transfer and convey the domdnium to the purchaser, who had received actual delivery by obtaining the
actual possession, and quoted Proclamations of 20th July,
1798, 22nd September, 1789, and 2nd January, 1818.
Musgrave, on the same side, cited Van der Keessel, Thes.
202, Van Leeuwen's Bom. Dutch Law, p. 381 {English Ed.).
G. J. Brand, contra, produced the first volume of the
Eegistry of Deeds of the Colony from 1652, the date of the
Fcb"ii
„

20!

;

;:
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settlement, which, besides the registration of wills and other
deeds, contains the original of a grant of land, dated 1658, and
a deed of transfer dated 11th July, 1660, which commences
" Appeared before Commissioners of
as follows
the
Council of the Fort of Good Hope, with the assistance of
the Burgher Kaaden on the part of the Freemen of the
Cape of Good Hope, Jacob Cloete, of Cologne, Free
Burgher, who acknowledges, with the previous knowledge
of the Commander and Council aforesaid, in the place of
Schejpenen, for his heirs, to have sold," &c., &c.
{Vide
also Statutes of India, Tit. Schepenen, § Pemdtima.)
And
maintained that the law of Holland, requiring, as essential
to their validity, the execution of sales of landed property
coram lege loci, was introduced into the Colony along with
the rest of the law of Holland from its very first establishment, and referred to the first volume of the Eegistry above
mentioned in proof of this, and quoted Grotius, 2, 5, § 13, to
show that the Placaat of Charles V, 10th May, 1529, merely
declared and enforced what had previously been the law
" But immovable property, such as houses, lands, erven, were
considered of old in many places of Holland not to be
delivered unless the conveyance took place before the
judge of the place where the property is situated. The
conveyance, if made otherwise, was void, which has been
made common throughout these countries in the time of
Emperor Charles, to which the States have added that the
conveyance should be entered in a book (registered), and if
arising from a sale or exchange the fortieth penny be paid,
Also in pain of its being
for the use of the commonwealth
And quoted Voet 6, 1, § 20, lies litigiosce
of no effect."
Matthceus de Auction.
Voet 18, 6, 6.
Burge, vol. 2, p. 528.
Colonial Placaat, 11th August, 1672.
1, 18, 15 ; 1, 20, 16.
Ordinance No.
Instructions to the Court of Justice, 1803.
39 No. 97. Voet 41, 1, 38, 42. Voet 42, 8, 18, Plane si quis.
Musgrave, for the plaintiff, quoted Zoenius, Obs.
Postea.
256, Cens. For ens., 4, 19, 5. Burge, 3 vol., 530, 895 ; vol. 2,
Veseijs Reports,
Voet 21, 3, 3 44, 6 21, 2, 5.
447, 816.
Van der Keessel,
Vesey Jun., vol. 15, 345.
vol. 9, 100, 409.
Th. 633.
Brand, contra, quoted Burge, vol. 2, 'p. 529, Ordinance
No. 64, § 7, as to what is sufficient legal process to be
:

:

;

—

;

;

deemed compulsory.
Cur. adv. vult.

—

23rd June. This day the Court gave judgment for the
defendant on the following grounds
By the law of Holland, the dominium or jus in re of
immovable property can only be conveyed by transfer made
:

i84o.

^f

'

\l\

J™e23.
Han-is us.Trustee
"^

"'ss""'«-
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1840.

coram

lege,

loci,

and

this

species of transfer

is

as essea-

the seller of, and invest the buyer with, the
Junc23.
dominium or jus in re of immovable property as actual tradiHarrisTO.Trustee tiou is to couvey the dominium of movables, and that the
delivery of the actual possession of immovable property
has no force or legal effect whatever in transferring its
dominium. This rule of the law of Holland was not a mere
fiscal regulation.
It was with the rest of the law of
Holland introduced into this Colony on its first settlement,
and has been acted on invariably ever since, except that,
by certain colonial laws, the Eegistrar of Deeds has been
substituted for the magistrates before whom in Holland
transfers were by law required to be made.
Consequently, the agreement of sale between Harris and
Buissinne, and the delivery of the possession of the house
by Buissinne to Harris, gave Harris nothing more than a
jus ad rem, and a personal claim against Buissinne to convey
^!^

20.

tial to divest

•

the/ws in

him by

transfer coram lege loci.
on the day on which Buissinne's estate
was placed under sequestration, the dominium of the house
in question was still vested in Buissinne, and then formed
part of his estate, and that by the order placing his estate
under sequestration this house became instantly and wholly
vested in the Master, and ultimately in the trustee for
behoof of the creditors of Buissinne.
On these grounds it followed that Harris had only a
personal claim against Buissinne's estate for the damage
which he has sustained by the non-fulfilment of his undertaking to perfect the sale, by making legal transfer of the
house to Harris and for restitution of that part of the
price which he has paid, and in respect of this personal
claim, he has no preference on the house in question, or on
any other part of the estate, and is only entitled to be
ranked concurrently with the other personal creditors of

And,

re to

therefore,

;

Buissinne.

Admitting

to be true that this house must pass to the
any hypothec which existed over it prior
to the sequestration of the estate, still Harris had acquired
no legal hypothec over the house prior to the sequestration,
it

trustee, subject to

because no conventional special hypothec can be constituted over immovable property except by writing executed
coram lege loci, and no agreement to grant a hypothec
over immovable property, even when followed by delivery
of actual possession of the immovable property is effectual
to constitute any hypothec over such property, and the
fa,ct that Harris got possession of the house does not put
him in any better situation than if he had never got possession of it.
Therefore, the house in question passed to

j
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the trustee unburdened by any hypothec on it in favour of
Harris, and Harris has no better right to compel the trustee
^tf 20!
"^""^ '^now to transfer this house to him than he would have had
^^
to compel the actual delivery to him of 1,000 bolls of
^*7b "gj^f
wheat, which Buissinne had sold to him, and the price of
which he had paid, but of which he had not received actual
delivery of possession before the sequestration.
Harris can in this case derive no benefit from the fact
that he had commenced an action for transfer of the house
before the sequestration, and had thereby made the house
res litigiosa, because the effect of litigiosity can never put
a party in a better situation than he would have been in
if that had been done on the day when the litigiosity commenced, which he claims, and which, by decree being given
in his favour, would be adjudged to be done. Harris, therefore, can be in no better condition in respect of the litigiosity created by his action against Buissinne than he would
have been if on the day he served the summons in that
action on Buissinne the latter had transferred the house to
him. Now, as the summons was served within sixty days
before the sequestration, any transfer made on that day by
Buissinne in favour of Harris, would have been null and
void under the provisions of the Ordinance No. 64.*
The Court held that to sustain the claim of Harris would
be to overturn the whole of the law of Holland, and of this
Colony, as to the transfer of the dominium of immovable
property, and deprive creditors of the protection which had
been provided for them by the registry of deeds.
Judgment for defendant, with costs.
Note. On the same principle, the Court held before
the abolition of slavery, that inasmuch as registry in the
slave register was required to transfer property in slaves,
sale and delivery of possession of a slave by a person in
whose name the slave was on the register to the purchaser,
without registration effected in the latter's name, was wholly
ineffectual in a question with the creditors of the seller.
'

—

[Vide Hanekom's Trustee
[Et vide Smith's Trustees

vs.

vs.

Kotze, vol. t,p. 411.

Norden, 23rd February, 1843,

post.'\

[Van Aardt

vs.

Hartley's Trustees, 28th August, 1845,
post.l

* This portion of the judgment is, since the repeal of Ordinance No. 64
6, 1843, no longer applicable.

by Ordinance No.
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Written conditions altered
Auctioneer.
Conditions of Sale.
Ftcrchaser at sale of land discharged from
hy parol.
ohligation to find jpersonal security for payment of instalme7its in terms of the conditions of sale hy verbal agreement of auctioneer during the sale to exempt him from
such ohligation.
j^^^%g

—^

ofBuiBsinn'eT'sf

Hon.

In this case, a verbal agreement proved by the auctioneer
to have been made while the sale was going on between the
Seller and the purchaser, that he should not be required to
find personal securities for payment of the second and third
instalments of the price, was found sufficient to discharge
the purchaser from the obligation imposed by the written
and published conditions of sale to give such securities.
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Ship:

traditm.

Bill of exchange

sale
:

and

consider-

ation for,

[The "Aleet" Case.]
pj^"jg
Ang. 25.

—

"

'

This action was brought by plaintiff for payment of the
following bill of exchange drawn by defendant in favour of
plaintiff:

" Port Elizabeth, 4th Sept., 1840.

^'am^soS."'-

"£500.
" At thirty days after date pay to Captain Terrington or
part payment of his schooner
Alert, as advised by
" Your obedient servant,
his order £500, being for

"J. P. Simpson.
"

To

Messrs. Simpson

Which had b^en duly

Beothees

&

Co."

s

protested both for non-acceptance

and non-payment by the drawers.
In his plea, defendant admitted that he had made the bill
of exchange mentioned in the declaration, but denied every
other allegation therein contained, and for a further plea
pleaded that the plaintiff is not the legal holder of the said
bill for a valuable consideration, and alleged that on the
4th September, 1840, defendant entered into a treaty with
plaintiff for the purchase of the schooner Alert, the property
of plaintiff, then lying at anchor in Algoa Bay, with her
tackle,

&c., &c.,

and certain

articles

and

stores said to

Ill
belong to her, and that defendant then declared himself
willing to allow the plaintiff the sum of £2,200 as the price
of said schooner, her tackle, &c., &c., and stores aforesaid,
provided the same should be found on a careful inspection,
by some competent person to answer the description which
had been given of them by the plaintiff to the defendant.
That the said £2,200 was proposed to be paid upon the completion of the purchase in the manner following, by £100 in
cash, three bills for £500 each, drawn by defendant in
favour of plaintiff on Messrs. Simpson Brothers & Co.,
respectively at thirty, sixty, and ninety days after date,
and the remaining £600 by a transfer to the plaintiff of a
certain estate, which was valued at that sum.
That the
defendant deposited in the hands of the notary who was
employed to prepare a bill of sale of the said schooner the
said sum of £100 and the said three bills of exchange,
which had been so conditionally proposed to be paid to
plaintiff in part of the purchase money, to be by such
notary handed over to the plaintiff, in the event of the said
contemplated purchase of the said schooner being fully and
finally arranged and completed.
That before the said contemplated purchase was fully and finally arranged and
completed, viz., on the said 4th of September, the said
schooner was driven on shore. That the defendant was
always ready and willing to complete the said contemplated
purchase on the terms and conditions above mentioned, and
its not having been completed before the schooner was so
driven on shore was not owing to any neglect or default on
the part of the defendant. That shortly after the said
schooner was driven on shore, and before the said contemplated purchase was finally arranged and completed, the
plaintiff, in the absence of the defendant, prevailed upon the
said notary to hand over to him the said £100 and the said
three bills of exchange, which had been so deposited with
the said notary as aforesaid, and that the bill in the declaration mentioned is one of the said bills so deposited by the
and
said defendant and so handed over by the said notary
on these grounds prayed that the plaintiff's claim be rejected
with costs, that the said schooner may be declared to have
been at the risk of the plaintiff when so driven on shore,
and that plaintiff may be adjudged to deliver up the bill
mentioned in the declaration to defendant, to be cancelled.
In his replication, plaintiff also joined issue on the first
And as to the second plea replied that the said
plea.
defendant, of his own wrong and without the cause by him
in his said second plea alleged, neglected to pay the amount
And further replied that he
of the said bill of exchange.
ought not to be barred from maintaining his said action,
;

pa.
fug.

25!

^ ^,

Temngtoims.
Simpson.

:

:
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because he denies all and eyery the allegations in the said
second plea set forth, and joins issue thereon.
Plaintiff put in the bill of exchange sued on, and the
notarial protosts for its non-acceptance and non-payment,
^^^ notarial copy (admitted by defendant) signed by plaintiff and defendant, dated 4th September, 1840.
"Memorandum of the mode of payment agreed to between W.
Terrington and J. P. Simpson for the sale and purchase of
the ship or vessel, the Alert, sold this day by the first-named
to J. P. Simpson, viz.

Cash

£100

Simpson's bill at thirty days' date
sixty
do.
do.
Do.
ninety
do.
do.
Do.
And a certain estate called Myrtle Grove, situated
&c., &c., which is to be immediately conveyed
to said W. Terrington, valued at

500
500
500

J. P.

600
£2,200

"

W. Terrington,

" J. P. Simpson.
"

Witnesses

:

J.

" J.

And

D. Wielbach,

Centlivees Chase."

having endorsed thereon

:

" Port Elizabeth, 4th Sept., 1840.

" Eeceived from J. P. Simpson, in part payment of the
him this day, £1,600, as under, viz
One hundred pounds.
Cash
Bill at thirty days
Five hundred pounds.
Do. sixty days
Five hundred pounds.
Do. ninety days
Five hundred pounds.

ship the Alert, sold to

"
" Witnesses

W. Terrington.

D. Wielbach,
"J. Centlivres Chase."

:

J.

Plaintiff also put in the notarial bill of sale executed by
as sole owner of the Alert, in favour of the defendant,
in due and legal form, dated 4th September, 1840, and
closed his case.
After voluminous evidence led by defendant in defence,

him

and

plaintiff in replication.

On

the suggestion of the Court, the Attorney-General
the defendant was first heard.
He maintained, first, that the Alert had not been delivered
by plaintiff to defendant ; second, that there had not been a
comparison between the inventory and the stores, as stipulated and agreed on, and quoted Surge 2, 535
Voet 18, 1,
for

;
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24 1 Bell's Bank. Latu, 1, Contract of Sale, § 1, p. 444 and
maintained, that therefore the sale and purchase had never
been completed. He then maintained that the effect of the
Eegistry Acts, 3rd and 4th Wm. IV, Cap. 55, § 31, 34,
was such as to prevent the peticulum navis vendito} from
passing to the purchaser until he shall have produced the
bill of sale to the proper Collector of the Customs, or shall

iu\.

;

have delayed so long to do this after he had it in his power
to do it, and shall make him deemed to be in laches, and
quoted ex parte Yallop, 15 Vesey ; Coote on Mortgages, pp.
333, 334, and the authorities therein quoted and that no
contract, either verbal or in writing, whereby a shipowner
binds himself to sell a ship, and so soon as possible to
execute every legal deed required by the Eegistry Acts,
can be enforced by law, and therefore that plaintiff had
neither given nor done anything equivalent to giving a
legal valuable consideration for the bill sued on.
Cloete, contra, quoted Voet, 1, 8, 11
41, 1, 34
18, 6, 1,
and seq., Burge, 3 vol., p. 470 Molt on Shipping, p. 142.
;

;

;

;

The Court held that when defendant left the Alert on
the 4th September, 1840, the parties had arranged all the
terms and conditions of the sale, and completed the sale as
far as it was possible for them to do so before the execution
of a bill of sale in terms of the Eegistry Act.
And that
the defendant then received actual delivery of the possession
of the vessel, and took upon himself the ownership of the
vessel, in so far as it

was possible for him to do so before

the completion of the requisites of the Eegistry Act, and
that the charge of the ship was taken from her former
captain and given to Mintor, and under him, in his absence,
to the chief mate Archer, who made a new engagement
with Mintor to act for a time as chief mate.
That when plaintiff executed the bill of sale, the sale
was in every respect so far concluded as to enable him to
do so, and that when he delivered it to Chase, it was held
by Chase for defendant, and was as much under defendant's
That
control as if defendant himself had it in his pocket.
after the execution of the bill of sale, plaintiff was entitled
to receive, and Chase was entitled to give him, the cash and
bills which had been put into his possession, to be delivered
to plaintiff on the completion of the bill of sale, and that
plaintiff had done everything which by law he was required
to do to divest himself of the property of the ship, and to
transfer it to defendant, and that it depended on defendant
himself when he should complete the transfer of the property
to him, by complying with the requisites of the Eegistry
Acts, and that in respect of what had taken place, the
I

lug] ^i
-

^ '-
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periculum of the ship was by the civil law transferred to
defendant, after at least the execution of the bill of sale,
even if the price had not been paid, or delivered by defendant to Chase to be paid to plaintiff.
That as to the question, what is the effect of the Eegistry
Acts on the present case, there is no doubt that no right of
property, no jus in re passed or could pass, or be transferred
by the buyer to the seller, until the bill of sale had been
presented to the Collector of the Customs, and the other
requisites of the Eegistry Acts complied with, which had
not been done when the vessel in this case went on shore.
But that this effect of the Eegistry Act does not in the
slightest degree interfere with, affect, or deprive of effect,
the rule of the civil law periculum rei venditce nondum
traditcB est emptoris, because that rule contemplates the
case, namely, when in respect of want of tradition no
property in the thing sold had passed to the buyer.
It is no doubt possible that the Eegistry Acts go further,
and contain words which may have the effect of rendering

any agreement

or contract,

whether written or

verbal, for

the sale of a ship, or any undertaking or obligation to
execute a bill of sale in the form required by the statute,
and to comply with all the -statutory requisites, and to pay
a stipulated price, void and of no effect, so as even not to
furnish legal ground for an action, at the instarice of the
owner of the ship, to compel the other party to perform his
obligation and complete the sale, by performing the statutory requisites, and pay the price, or even to pay damages
for failing so to do. In which supposed case, if the plaintiff,
instead of having obtained bills for the price, were now
suing defendant to complete the sale and pay the price, and
consequently was obliged to found his action on the written
documents, which have been executed by the parties, and
the transaction proved to have taken place between them,
it is possible that the effect of the statutory provisions would
bar the action.
But it is not necessary to inquire whether there is any
such provision in the statute or not, for the plaintiff in this
case is not in the situation which has just been supposed.
He is not in this action obliged to found on any of the
written documents which have passed between the parties,
or on any of the transactions which have taken place between
them. This action is founded on a bill of exchange, in
form a complete, legal, unexceptionable document, containing a legal obligation by defendant to pay the amount,
against which the only defence which has been made, or
under the circumstances of the case can be made, is, that
the bill was granted without consideration and therefore
;
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the only question the Court has to try is whether, at the
time when the bill was granted and delivered to plaintiff,
Aug. 25.
" "
the latter had given or done that which is considered in
law as equivalent to giving a legal consideration for the ^"jj^^™"''
bill, without regard to the fact whether the consideration so
given is now available or of any value to the defendant, at
least provided it has not been rendered unavailable or of no
value by the act of the plaintiff. The Court considered
it to be proved that the plaintiff did give a valuable and
legal consideration for the bill.
He executed and caused
to be delivered to the defendant a regular bill of sale, in
strict conformity with the provisions of the statute, and
did everything that by the statute the seller of a ship is
required to do in order to complete the sale. The completion of the sale, according to the provisions of the statute,
By
after this, depended entirely on the defendant himself.
delivering the bill of sale, plaintiff put it out of his own
power, as an honest man, to execute any bill of sale in
favour of any other person. If he did so, he would have
subjected himself to be tried and convicted of the crime of
stellionate. He had, therefore, in as far as he could, divested
himself of the property and put it in the power of the
defendant absolutely and completely to divest him of it
whenever he chose. The Court held that this of itself was
but further in considerasufficient consideration for the bill
tion of getting the bills for the price, he had given up
the entire possession and charge of the ship to defendant
'

;

and

to his servants,

and removed his own captain.

The

Court held that this of itself, but still more when coupled
with the delivery of the bill of sale to defendant, was a

him a right of action
him to recover, the contents of the bills.
Judgment for plaintiff, as prayed, with costs.

sufficient consideration to give

on,

and

entitle

—

25th August. Another action was for £1,000 between
the same parties, being the amount of the remaining two
bills of exchange on Messrs. Simpson Brothers & Co., of
Cape Town, given to plaintiff by defendant, in part payment
of the Aleri, but which Messrs. Simpson Brothers & Co.
had refused to accept or pay.
(On these bills a provincial judgment of the Court had
been obtained, and the money had been paid under security
that it should be repaid in the event of that judgment being
reversed on a trial by the Court.) Against this claim the
defendant pleaded that these bills were held without any
consideration for them having ever passed from the plaintiff
or been received by the defendant, inasmuch as the sale
And further, that these
of the Alert was never perfected.
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exchange were delivered by plaintiff to defendant,
not absolutely, but subject to a certain condition to be
fulfilled by plaintiff, and which condition he had broken,
inasmuch as when the said bills were deliTered, it was
conditioned, agreed, and fully understood that notwithstanding the delivery of these bills, the execution of a bill of
and any other matter done or
sale of the schooner,
transacted by the parties, the Schooner should remain
in charge of the plaintiff and be safely kept at his risk until
the 5th September, at which time the defendant should
take over the charge and risk of it on himself and that in
case she should not be safely given over into his charge,
the sale, whether perfected or not, should be taken to be null
and void to all intents and purposes ; and the bills should
become of no effect whatever. But the schooner having
come ashore and been wrecked, thereby became incapable of
being given over to the defendant according to the true intent
and meaning of the parties ; wherefore the defendant prayed
the judgment of the Court whether the claim of the plaintiff
should not be rejected with costs. Should, however, the
claim of the plaintiff not be rejected on these grounds by
the Court, defendant further pleaded as a claim in reconvention, that while the schooner remained undelivered, she was
allowed (by reason partly that the plaintiff negligently and
improperly had not provided any adequate number of

bills of

—

—

—

;

servants and seamen to man her, and by reason partly that
certain of the servants and seamen of the plaintiff in charge
of the schooner conducted themselves carelessly, negligently, and unskilfully, and with a want of due and proper
attention) to drift on shore and become a wreck, and was
thus lost in consequence of mere negligence and default
of the plaintiff and his servants and seamen, or one or other
of them
wherefore the defendant was entitled to claim in
reconvention the value of the vessel, £2,200, which he
claimed accordingly. And for a further plea, or claim in
reconvention, the defendant alleged that during the negotiations for the sale and purchase of the Alert it was stipulated
and agreed that, in case the defendant should take charge
of her, two policies of insurance, one for £1,650 on the
vessel, and the other for £600 on the freight, should be
assigned and made over to him by plaintiff ; and therefore
he prayed, that, if the Court should determine against him
on the preceding pleas, he should yet be declared entitled
to an assignment of all right, title, and interest in those
;

policies.

Plaintiff put in the two bills sued on. Defendant admitted
that they were drawn by him, had been duly presented, dishonoured, and their dishonour duly notified.
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put in the memorandum of sale, dated 4th
September, 1840, with the receipt endorsed thereon, and
the notarial bill of sale which had been put in in the previous
action, all of which were admitted by defendant.

Plaintiff

irh.

lug.
••

25.

^ ^-

xemngton

us.

impson.

Plaintiff closed his case.

Defendant called voluminous evidence in support of his
pleas.

On the suggestion of plaintiff, the Court called on the
Attorney-General to sum up first.
The Attorney-General argued, first, that there was no
consideration whatever which Capt. Terrington in this case
could maintain had been given by him for the bills, except
that, in consideration of getting the bill, he had done
that which amounted to a perfected sale of the ship by
him to Mr. Simpson and therefore, if previous to the
wreck, the sale was not in the eye of the law perfected, no
consideration had been given by Capt. Terrington for the
bills, and therefore, that, as by virtue of the 31st and 34th
section of 3 and 4 W. 4, c. 55, no bill of sale is valid for any
purpose whatever, until it has been registered at the Customhouse, in the way prescribed by the said 34th section, the sale
of the Alert by Capt. Terrington to Mr. Simpson cannot be in
law considered to have been perfected. That which was done
by Captain Terrington was not a consideration given by
him for the bills sufficient to enable him to maintain action
on the bills, and quoted Coote on Mortgages, p. 327 ; Moss
Mestaer vs. Gillespie, 11 Ves.
vs. Gharwicic, 2 East p. 399
Jim., p. 637 Rolleston vs. Hibbert, 3 Term 406, &c. He
maintained that notwithstanding the difference of the terms
used in the statute of 3 & 4 Gul. IV, c. 55, § 31 and 34, and
the 34 Geo. Ill, c. 68, § 15, the 3 & 4 Gul. IV, made no
alteration in the law as it previously stood; and that no
agreement or bargain between Capt. Terrington and Mr.
Simpson, for a sale to be afterwards made and perfected
between them, according to the Registry Act, although
proved by the clearest evidence to have been so made,
would have given Mr. Simpson a right of action against
Capt. Terrington to compel him to perfect the sale; and
that, therefore, as Capt. Terrington had done nothing
which gave Mr. Simpson a right of action against him for
anything, he had done nothing which could be considered
Secondly, he
as giving a consideration for the bills.
maintained that there was no evidence to prove that
Capt. Terrington, or his master, on the 4th September,
had given up the charge of the vessel to Mr. Simpson, or
any person acting under him and that neither he nor any
person under him, on the 4th Sept., took charge of the Alert.
He argued in support of his plea or claim in reconvention,
and also of his second plea in reconvention.
;

;

;

;
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The Court, without calling on plaintiff's counsel to reply,
gave judgment for plaintiff as prayed, and for defendant in
reconvention on the first claim and on the second claim in
recouvention adjudged that defendant in reconvention (Capt.
Torrington) shall, on satisfaction of the judgment in this case,
and on receiving legal transfer of the place Myrtle Grove,
execute such deed or deeds as shall be most effectual
for conveying to plaintiff, in reconvention, all his interests
in the policies of insurance specified in the claim in reconDefendant in convention to pay the costs.
vention.
;

—

27th August. In a third action between the same parties,
the plaintiff alleged that he had, on the 4th September, 1840,
at Port Elizabeth, purchased from defendant the farm or
estate of Myrtle Grove, which the defendant undertook to
convey to him on demand. That the price of the farm was
fixed at a sum of £600, which plaintiff paid by allowing it
to be held as part of the purchase price of a certain vessel,
the Alert, sold to defendant, at the same time and place,
and that the defendant had refused or
for £2,200
neglected to give the transfer.
The defendant tendered issue, and pleaded that the
undertaking to convey the farm was made under a condition
suspensive or precedent, which had failed, inasmuch as
when that undertaking was entered into, it was conditioned,
agreed, and fully understood between them that Capt.
Terrington should keep the Alert at his risk till the 5th of
September, on which day it should be taken over by defendant ; but that before that day she came on shore in Algoa
Bay, and was wrecked. Should, however, the claim of the
plaintiff not be rejected by the Court on this ground, the
defendant further pleaded as a claim in reconvention, that
on the 4th of September, while the Alert remained undelivered to him, by the mere negligence and default of the
plaintiff and his servants and seamen, and for want of due
and proper care on their part, she was permitted to drift
on shore and become a wreck. Wherefore the defendant
claimed in reconvention the value of the schooner, viz.,
;

i£2,200.

Plaintiff put in the order of Court of

whereby

2nd

of

August,

was ordered that the pleadings in the action
should be declared closed; and that the said case, and
it

a certain other case (describing the preceding
be set down respectively for trial, peremptorily on
the 24th day of August instant, so that both cases may come
on for trial on the same day. But the action on the bills
likewise
case),

of exchange aforesaid to have priority in order of hearing.
By consent of parties, the evidence of one case to be
applicable to both cases.
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Parties closed their cases.
1341.
Judgment for plaintiff in convention as prayed, and for
J^g. 25;
"
defendant in reconvention.
Transfer to be given within
fourteen days.
Terri^n™.
'

Simpson.

In the above two cases, the judgment of the Court pro-"
ceeded on the same grounds on which they gave judgment
for plaintiff in the action inter eosdem on the 16th February,
1841, supra.

And, further, Menzies, J., held, more especially with
reference to the action for the transfer of Myrtle Grove,
that the 31 B. 4 § of the 3rd and 4th of Will. IV, c. 55,
did not annul or render invalid for any purpose whatever
the memorandum of sale of the 4th September, 1840, signed
by both parties, or the agreement for the sale and purchase
of the Alert by the parties respectively, whether considered
as having been constituted by the said memorandum signed
by both, or as being, by the said memorandum, by the
evidence of Chase, and by circumstances proved by other
of the witnesses,
proved to have been entered into by the
parties and that therefore the said agreement being valid
and effectual, the plaintiff, who had before the wreck performed everything which under the agreement he could be
required or it was possible for him to do, for accomplishing
the performance and fulfilment of the agreement on his
part, was entitled now to claim from the defendant that he
should perform his part of the agreement, viz., should pay
the bills and give transfer of Myrtle Grove, notwithstanding that in consequence of the wreck of the Alert, the
defendant could now derive no benefit or advantage from
the transaction
and that the plaintiff, by signing the
memorandum and by executing the bill of sale, had given
such a consideration to defendant as was sufScient to bar
the defendant from now maintaining that the bills had
been given by him to plaintiff, and the obligation to transfer

—

;

;

Myrtle Grove to the plaintiff had been undertaken by him
without any consideration for the same having been given
by the plaintiff.
This opinion as to the effect of the statute had been
formed even on the hypothesis that the Court was bound to
construe its terms according to the law of England, and that
by that law there was no distinction between the property
of a ship sold and the property of a ship transferred, and
therefore that the 31st section should be construed as if the
word " sale " had been used instead of the word " transfer,"
and a fortiori : on the hypothesis that the Court was bound to
construe the terms of the statute according to the law of this
Colony, in which there is a distinction between the property
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and the property of a ship transferred, and according to which the word " transfer," in the 31st section, must
be held to have been used in contradistinction to " sale."
N.B. by Mbnzies, J. Au appeal was taken against the
.judgment in these cases, but after the appellant had taken the
opinion of eminent English counsel the appeal was withdrawn.]

1841.

Aug.

25'.

" ''•

Teirington TO.
Simpson.

of a ship sold

—

Denets & Co.

vs.

Elliott & Still, Executoks op
Geoege.

Hxecutors, plene administravit.

Accord and

satisfaction.

Pleading.
1841.

—

Eiuott a^d'stm,'
"^

^^eoref

In this case, the declaration set out that the defendants,
in their capacity as executors of the deceased Edward
George, formerly proprietor of George's Hotel, or otherwise
upon their own personal and individual liability, were indebted to the plaintiffs in the sum of £91 10s. 7|d., for meat
furnished by plaintiff at the request and by the order of the
said defendants for the purpose of continuing the business
theretofore carried on at the said hotel, between the 20th
July, 1840, and 31st March, 1841, and that the defendants
had taken upon themselves the administration of the estate
of the deceased George as his testamentary executors, and
had paid to the plaintiffs the sum of £65 9s. 4Jd., on
account of the said sum of £91 10s. 7^d., but have refused
to pay the balance of £26 Is. 2|d.
The defendants pleaded, iirst, the general issue; second,
that the defendants, in their capacity as executors, on
or about the 7th April, 1841, paid to plaintiffs the sum of
£69 13s. 5d., which the plaintiffs accepted and received in
full settlement, satisfaction, and discharge of the debt in
the declaration mentioned (if it shall be made to appear
that any such debt there were), and of all demands in respect
of such debt against the defendants in their said capacity;
third, that previously to the commencement of this suit or
notice thereof, they had, in their said capacity as executors,
divided and specifically appropriated amongst the creditors
of said George all and singular the goods, chattels, and
effects belonging to the testator's estate which ever came to
their hands in their said capacity to be administered.
The plaintiffs joined issue on the first plea, and replied
to the plea of accord and satisfaction that they ought not in
respect thereof to be barred from maintaining their action,
because admitting, as they do admit, that the plaintiffs
received the said sum of £69 13s. 5d. in full settlement,
satisfaction,

and discharge of any demand which they had
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against defendants in their capacity as executors aforesaid,
i84i.
'^°^''they say that they gave such discharge and acquittal upon
the representation then made by the defendants that the Euiou and^tni'
Executors of
assets of the estate of the deceased were insufficient to pay
""^^'
all the debts due by the said estate, and that all the creditors
of the said estate had accordingly agreed with the said defendants to receive a sum of money as a dividend pro rata of
their respective claims in full satisfaction thereof, whereas, in
truth, the assets in the said estate were or would have been
sufficient to have paid the full amount of the demand now
claimed by the plaintiff, if the said estate had been duly
administered by the said defendants, and that, in fact, the
defendants did pay to some of the creditors in the said estate
the full amount of their claims. And replied to the third
plea oi plene administravit, that they denied the allegation
therein set forth ; and further, that even should the defendants prove all the facts then alleged, yet the plaintiffs say
that the defendant Elliott did bind himself to pay to the
said plaintiffs out of his personal estate, and individually, the
full amount of the sum now claimed of the said defendants,
notwithstanding the receipt granted by the said plaintiffs
on the 7th April, 1841, for the said sum of £69 13s. 5d.,
should the plaintiffs claim the said amount, and therefore
that (even if the defendants' several pleas or either of them
be allowed^ the said Elliott should be adjudged individually
to pay the amount claimed out of his personal goods and
'

chattels.

In their rejoinder, the defendants denied all the allegations of the plaintiffs contained in their replication to the
second plea of accord and satisfaction, and join issue with
them thereon. And as to the replication to the third plea of
plene administravit, in so far as the same denies the allegations
of the defendants in the same plea, the defendants joined issue
with the plaintiffs thereon " But as to the residue of the
said replication, the defendants, in their said capacity, say
nothing, submitting to this Court that they are not bound by
law to answer the same the certain matter therein set forth
being irrelevant to the present action, and a ground of suit
different from any in the plaintiffs' declaration mentioned,
and being, moreover, a claim and demand incapable of being
joined with that for which this action has been brought."
In their surrejoinder the plaintiffs denied that the said
matters were irrelevant to the present action, or that they
formed the ground of another action, or that the said matters
:

;

were incapable of being joined to this action.
After the plaintiffs had called and examined William
George and Margaret George, the son and widow of the
deceased, defendants admitted that meat had been furnished
to Mrs. George, from the 21st of July, 1840, to the 3rd March,
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1841.

Nov^>.
Deneys
Elliott

&

Co. US.

and

still,

Executors of
oeorge.

1841, to the amount of £91 10s. 7^d., of which only £7 12s. 6fd.
^g^g furnished subsequent to 15th December, when, the hotel
Mrs. Georere went to live in lodgings of
having;
& been i sold,
j,
ii
i j.1.
l,
J
xi
^r,.
her owu and that the meat so lurnished prior to the loth
December was furnished by order of the defendants, as
executors ; and the evidence of those witnesses also went to
shew that the meat purchased after 15th December was
furnished on the express or implied security of the defendants, or at least of the defendant Elliott.
Plaintiifs closed their case.
Defendants called Edward Norton " I was employed by
the trustees of Waters & Heron, creditors to deceased George,
to attend a meeting of the creditors on the 11th March
last.
At that meeting his executors, the defendants, produced a balance sheet of the estate ; the same now shown
me and signed by them. (Put in and read.) I produce a
resolution signed at that meeting by some of the creditors.
The resolution was in the following
(Put in and read.)
terms " At a meeting of the creditors of the late Edward
G-eorge, it was resolved that the balance of the accountcurrent, as rendered by the executors, of £633 17s. 8d.,
be divided amongst us according to our respective debts,
and payable 7th April by Mr. Eagar, and to sign a receipt
in full of all demands." Mr. Still stated that unless the
creditors consented to this resolution they must surrender
the estate.
[Defendants put in the receipt (admitted by plaintiffs)
signed by the creditors, and among other^by the plaintiffs,
on the 7th April, 1841, as follows " We, the undersigned,
creditors in the estate of the late Edward George, acknowledge to have received from the executors, Messrs. Elliott
and Forbes Still, the several sums of money set opposite
to our respective names, being in full settlement of our
original claim and full demand against the said estate and
•

•

j.

j.

;

:

:

:

said executors."]
" The plaintiff Frederick

Deneys attended the meeting.
objected to sign this paper, because he said he thought
he had a good claim on the executors for meat supplied
after the death of Mr. George.
One of the defendants, who
were both present, and I think Mr. Still, said, that signing
the resolution would not affect his claim, "if he had a just
claim against the executors. Mr. Deneys did refuse to sign
it at that meeting, and I believe did not sign it afterwards,
until he had taken a legal opinion."
Defendants put in the following paper, signed by the
defendant Elliott, which was admitted to have been given
to plaintiff, when he signed the resolution, and before he
received the dividend " I, the undersigned, hereby declare,
that by a payment of 12s. sterling, or so much as the same

He

:

'
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may

be, per pound, made to J. F. & S. Deneys, on their
^i84i.
^°^' '^'
claim for butcher's meat supplied, amounting in the whole
to rds. 1,556 6 4, the said Messrs. J. F. & S. G. Deneys are
hSou alidsmt
not to be held as having relinquished or being barred from Executors ot
*"^''
claiming the full amount of the account for butcher's meat
supplied from 1st October, 1840, to 28th February, 1841,
amounting to rds. 730 7 2, should they deem it advisable
to claim the whole amount from the undersigned, either
individually or in his capacity as executor of the estate of
the late Edward George.
"Thomas Elliott."

Defendants closed their

case.

Jacob Deneys to prove the
allegations contained in their replication to the second plea of
accord and satisfaction, but completely failed to prove any of
them by the evidence of this witness, and closed their case.
Cloete, for plaintiffs, maintained, first, that the document
signed by Mr. Elliott i)arred him from founding on plaintiffs
signature to the resolution and receipt as barring plaintiffs'
claim against him (Mr. Elliott), either as executor or in his
individual capacity. Second, that Mr. Elliott must be held,
when he signed this document, to have acted as one of the
executors, and as such had power to bind his co-executor;
and, therefore, that this document bound Mr. Still as much
as it did Mr. Elliott.
The Attorney-General argued that the plaintiffs were barred
from founding on the document signed by Elliott against
either of the defendants, even although it might have been
well pleaded, at least against Elliott, in replication to the
plea that plaintiffs had received the sum of £69 in full
settlement, satisfaction, and discharge of their debt and
all demands, in respect of such debt or claim against the
defendants in their said capacity, because it was not pleaded
in replication to that plea, but merely in replication to the
defendants' other plea oiplene administravit.
The Court held that the last objection to the form of the
pleadings was good and that therefore plaintiffs could not
found on Elliott's document in bar to the plea of accord and
Plaintiffs, in replication, called

;

maintained by Elliott. The Court also held
whatever might be the effect to be given to Elliott's document, as qualifying the receipt granted by plaintiffs, it could
only be founded on against Elliott, and did not bind Still to
any extent whatever. And the Court further held that the
receipt, except in so far as qualified by the document signed
by Elliott, was a complete discharge to the defendants, both
satisfaction

in their capacities as executors and individually

;

gave judgment for the defendant Still, with
absolved Elliott from the instance, with costs.
fore

and therecosts, and

:
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NoEDEN

VS.

Still and De Villiees, Teustees of
BONNIN.
Trustee.

Auctioneer'.

A

and
made

Pleading.

Insolvency.

trustee cognizant of

tacitly acquiescing

in a purchase

in' the insolvency

for thirteen years
hy the auctioneer
employed to sell the estate assets, cannot afterwards refuse
transfer, even when such purchase is an illegal one.

Such purchases are not null and

void, ah initio, iut are void-

able according to the circumstances.

These circumstances must he specially pleaded.

This was an action to compel transfer of a certain lot or
Qf ground in New-street, Graham's Town, which the

1842.

Aug^o.

gj.£

'^d'^nVnife™
"^ Trustees of

Bonnm.

'

he had, in July,
1829, purchascd of the defendants in their capacity as
trustces in the above estate, but of which they had hitherto
declined or neglected to give transfer.
The defendants pleaded that they had not sold the land in
question to plaintiff, but to one W. E. Smith, by the plaintiff,
the auctioneer and agent in that behalf, as would appear by
reference to the vendue roll and conditions of sale.
In replication, the plaintiff admitted that the name of
W. E. Smith was entered on the vendue roll, but alleged
that the name of the said W. E. Smith was made use of
and entered upon the vendue roll by the said plaintiff, who
was the real purchaser of the said erf or lot of ground of
his own mere motion, and entirely for his convenience that
the said W. E. Smith was an absolute stranger to the said
purchase, and that the said W. E. Smith hath not, and
never had, any right, title, or interest whatever in or to the
said erf or lot of ground ; wherefore he prayed judgment
that the transfer be made to him as demanded.
The Attorney-General, for plaintiff, put in receipt for
transfer dues paid by Mr. B. Norden on the erf in question,
as the purchaser thereof, dated 30th November, 1837.
The following undertaking, by the first defendant, was
plaintiff in his declaration alleged that

;

also put in
" I promise to

pay the estate of S. Bonnin the sum of
£16, being the purchase amount of a piece of ground, being
erf No. 230, Graham's Town, bought by W. E. Smith, at
the sale by the trustees of S. Bonnin, the same having now
been sold to me for £18.

"EoEBES

Still.

"

Cape Town, 29th Sept."
Witnesses were called by plaintiff to prove the
himself and the circumstances connected with it.

sale to
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Musgrave, for defendant, put in a certificate by the Civil
Commissioner of Albany, dated 30th JSToyember, 1837,
stating that the sum of 19s. 2ld. had been received from
Mr. Benjamin Norden, being six per cent, upon the purchase
money of an erf of ground situated in New-street, Graham's
Town, bought by him at a public sale held for and on
account of the insolvent estate of Samuel Bonnin, on the
1st July, 1829, for the

sum

And

a certificate by
Mr. B. Norden had
been the purchaser of the erf in question at the sale held of
Bonnin's estate in 1839.
The Court called on defendants' counsel, who maintained
that the purchase on which plaintiff's claim is founded is
illegal and null in respect of the Proclamation of 3rd September, 1813, which he maintained is still in force. And
quoted 2nd vol. Burge's Colonial Law, p. 459, 466, to show
that by the Dutch law, the purchase was illegal and null.
Also Voet 18, 1, 9 Bibrge, vol. 1, p. 26.
The Attorney-General, contra, maintained that the Ordinance No. 31 repealed the Proclamation of the 3rd September, 1813 and that it also repealed the common law
imposing any restriction on auctioneers' purchases at auctions
held by themselves. Thirdly, he maintained that it was
not competent for the defendants, under the present form of
his pleading, to state any illegality of the purchase on the
ground of the plaintiff having made it at an auction at which
he himself was the auctioneer. Fourthly, he maintained
that the purchase in question, under all the circumstances
attending it, was not a purchase made clam, and, as such,
prohibited by the common Dutch law, Mr. Still being
cognizant of all the circumstances.
of £16.

plaintiff, as auctioneer, certifying that

;

;

The Court unanimously held that Mr. Still was cognizant
of the fact that Mr. Norden purchased for himself, and
immediately resold to Comely ; and this acquiescence, even
tacit, in what had thus taken place, for so long a period
of time, is, in law, equivalent to an express confirmation of
the purchase ; and, therefore, that, whether the purchase
was one which by the common (Dutch) law was originally
voidable in respect of certain circumstances attending it
or not, the defendant Still could not now refuse to so
stand by the contract, and to give transfer to plaintiff, the
purchaser.

The Court held that the Ordinance No. 31 has repealed
the Proclamation of the 3rd September, 1813.
The Court held that, by the common (Dutch) law referred
by defendant, even supposing that the common law, in so
far as it imposed any restrictions on auctioneers purchasing

to

—

is^^.

^-i"'
fnd D°viiiur"'
Traatees ot
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auction held by themselves was not repealed by the
Ordinance No. 31, a question which it was not necessary
yet purchases made by auctioneers
STdD^viiue™ 8't present to decide,
Trustees of
at auctious held by themselves are not absolutely null and
iJoiinin.
,•!•
,,,.1
Til
void ab imtio, but are only liable to be set aside
respect
of certain circumstances under which they may have been
made.
The Court held that, as the declaration merely set forth
that the plaintiff had purchased the erf, and that, as the
facts which alone it was necessary for plaintiff to prove in
order to establish the purchase (namely, that he had been
employed to sell the property by auction, and that, at the
auction held by himself, he himself purchased it), not only
did not show that the purchase was null and void ab initio,
but were not such as would entitle the defendant to have
the purchase set aside, without proving other facts than
those alone which it was necessary for the defendant to
prove in order to support his declaration, the defendant
was not now entitled, under his general denial in his first
plea to claim to have the sale set aside as voidable in respect
of the peculiar circumstances under which the plaintiff, as
at

1842.

"!£_

'

—

'

''

1

m

1

—

auctioneer, made this particular purchase.
In other words, that, under the general denial of the
allegation in the plaintiff's declaration, a defendant may
maintain a defence against a contract sued on, founded on
the contract being illegal, and null and void ah initio, but
may not maintain a defence against the contract sued on
when it is not illegal, null and void ah initio, but only voidable in respect of- certain concomitant circumstances.

And

gave judgment for

plaintiff, as

NoEDEN

VS.

prayed, with

costs.

Cole.

Provisional sentence refused for the second instalment of the
purchase price of a farm (sold payable in three instalments, transfer to be given on the last), the seller refusing
immediate transfer notwithstanding an immediate tender

of the other instalments.
1842.

Nov.

1,

This case which stood on the provisional roll, was to
£312 10s., as a second instalment due upon an agreement for the purchase of a farm called Plathuis, in the
district of Somerset, which had been bought by the plaintiff
from one E. Howard in the year 1839, and since transferred
to the defendant.
One of the conditions of the agreement
was, that transfer was not to be given until the whole of the
purchase money should be paid off.
After the summons
recover

Norden
co™.™'
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had been issued tbe third instalment had become aue,
though the plaintiff now sought only to recover the second
instalment. It appeared that the estate had passed through
at least four hands from him who held the actual title and
the defence of the defendant as to the provisional judgment
now sought was, that he should not be bound to pay any
further instalments until a transfer of the farm was in the
hands of the party to whom the payment was to be made.
It appeared indeed, and was admitted, that some question
might arise between the intermediate parties but Cloete,
for the plaintiff, insisted that, as the defendant had agreed
;

;

make

the instalments without transfer until the whole
off, and as the agreement was admitted, that
the defendant could not resist the performance of the
contract accordingly, although the plaintiff had only obtained
transfer in April last.
The Attorney-General, for defendant, suggested that,
in practice, the Court had been accustomed to interfere
where it could be shown that there was any jeopardy to the
purchaser of obtaining due transfer upon the purchase
money being paid and that in the present case it would be
inequitable that the plaintiff should obtain so large a sum
of the defendant's money when he himself, in respect of an
intermediate interest, had to raise an objection as to the
transfer to one of the intermediate parties through whom
the defendant could only derive his title. And produced
to the Court the copy of a tender made to the plaintiff that
not only the instalment now sought, but the third also,
would be at once paid off by the defendant upon a guarantee
by plaintiff that the estate should be duly transferred to the
defendant to which, however, the plaintiff had not consented.

to

had been paid

;

;

The Court (Chief Justice and Kekewich,

J.

;

Men-

was sufficient
cause for refusing the provision, and held that equity would
interpose so as to protect the defendant from a payment of
which he might wholly lose the benefit that a condition of
the agreement could not be enforced any longer than its performance was consisteat with the agreement of a beneficial
purchase for which the defendant had paid so large a
consideration that such equity had in many like cases been
afforded; and that it was the constant practice to decree
that the payment over of the purchase money, and the
transfer of the estate for which it was a consideration, should
be made contemporaneous acts. And accordingly refused
provision, with costs.
ziES, J., absent

on

circuit) considered that this

;

;

j^^^\
Norden

vs. Col*>.
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B.

NORDEN, TeUSTEE OF SmITH,

Purchase and

sale.

VS.

M. NOKDEN.

Judgments.

Compensation.

Insolvency.

Dominium.

A

of immovable property having heen made hy an insolvent
and the trustee having called on the
purchaser to complete the contract and pay the instalments
Held, that certain judgments
according to the contract.
obtained by the purchaser against the insolvent before the
actual sequestration might be pleaded in compensation in
part payment of the purchase 'price.

sale

before his insolvency,

But notwithstanding this and tender in the action to give
transfer of payment of the purchase money, the claim in
reconvention, claiming transfer on payment of the difference between what was allowed in compensation and the
purchase price, could not be maintained. The dominium
(on the principle of Harris and Buissinne, ante) remained
in the insolvent estate, and could be transferred only on
full payment of the purchase price.
1843.
24.

B

N^en

Trustee of

^"Norden.^''

The following
CftSG

facts

were admitted by the parties in

this

\

^- ^' Smith was enregistered as proprietor of certain
premises in Graham's Town, over which he had executed a
mortgage bond for £500 in favour of the Guardians' Fund.
Smith and his wife (now the Widow Smith) were married
without community of property. On the lith July, 1835,
and on the 6th January, 1837, he executed two mortgage
bonds for £350 and £666 16s. 6d.
£1,016 16s. 6d., in favour
of his said wife.
On the 12th September, 1839, Smith, by
his agent, Kidson, and the defendant, Marcus Norden,
executed an agreement for the sale and purchase of said
premises, for the price of £1,150, upon the following, inter

=

stipulations and conditions
That Norden should
said price by six instalments of £100 and one
instalment of £50 ; the first to be paid on the 12th December, 1839, and the remaining six on the same day in the
six succeeding years, with interest thereon payable in a
certain manner therein set forth.
That upon and at the
alios,

:

pay the

payment

instalment of £100 on the 12th Decemto release, or cause to be
released, before the proper authority, the two mortgages
upon the said premises, for £1,016 16s. 6d., in favour of his
wife. That Norden should give good security for the payment
of £550, being the six last instalments. That the £500 held
on mortgage by the Guardians' Fund should stand and
remain on mortgage so far as the said Smith is concerned.
of the

ber, 1839,

first

Smith should be bound
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That possession of the premises should be given upon the
due signing and execution of these presents. That transfer
of the premises should be given upon payment of the first
instalment, that is to say on the 12th December, 1839.
That upon free and unencumbered transfer being given by
Smith, save and except the mortgage bond for £500 in
favour of the Guardians' Fund, Norden should execute a
mortgage bond over the premises for £550 in favour of Smith.
Immediately after the execution of the above deed of sale,
Norden received possession of the premises on the 14th
December, 1839. Smith and his wife obtained from the
Eegistrar of Deeds the following memorandum " I, Susannah Smith, born Bolton, married without community of
property with William Edward Smith, and duly assisted by
my said husband, do hereby declare to have received from my
said husband the above-mentioned two capital sums amounting together to £1,016 16s. 6d., with interest due thereon,
and consent in the cancelling of the said sum of £1,016 16s.
And
6d. from the public debt registrations of this Colony.
I further declare never to have ceded the above two named
bonds to any person whomsoever, and in the event of the
same being found, to be null and void.
:

"

Cape Town, December

17, 1839.

"Susannah Smith.
"
"

As witness

W.

E. Smith.

C. Zastron,
Acting Eegistrar of Deeds."
:

The first instalment was not paid on the 12th December,
1839. Mr. Keid, attorney for Smith, took out a summons
against Norden for payment of the first instalment, offering,
in the usual form, to perform the stipulation in the contract
The day of appearance
of sale incumbent on the plaintiff.
inserted in the summons was the 13th February, 1840.
But this summons was withdrawn by plaintiff, in consequence
of his title deeds and diagrams being accidentally mislaid, or
that he was unable to give transfer ; which fact plaintiff was
aware that Norden had knowledge of and meant to found
upon. On the 13th February, 1840, Norden recovered provisional sentence against Smith for £227 19s. 8id., inclusive
of costs, on certain debts due by Smith to third parties.
On the 30th May, 1840, Norden recovered another judgment against Smith, £203 6s. 2id. on certain debts due by
Smith to third parties. On the 14th February, 1840, Mr.
to
Barker, attorney for M. Norden, gave notice by letter
Mr. Eeid, attorney for Smith, that Mr. John Norden
would, on behalf of M. Norden, attend at the office of the

1843.

Feb. 21.
„ 24.
B.

Norden,

Trustee of
Smith, vs, M.
Norden.

;
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Deeds, on

the

18th February, to receive

1843.

Eegistrar

!,

transfer of the premises in question,

'

2i'.

B.iorden,
Trustee

0^

Norden.

'

of

and pass mortgage bonds,

accordiug to the contract of the sale dated 12th September,
1839. Nobody attended for Smith. None of the instalmeuts Were paid, nor did it appear that any further steps
had been taken by either party before the death of Smith,
which took place on the 3rd April, 1841. On the 16th
June, 1841, Smith's estate was duly surrendered as insolvent,
by his widow as the sole executrix of his last will. Only
six creditors proved their debts against the estate, viz., the
Guardians' Fund on the bond for £500, Benjamin Norden
for £20, the widow on the two mortgage bonds in her favour
for £1,016 16s. 6d., and three other creditors, for debts
amounting in all to £20 9s. The latter appear to have taken
no further share in the proceedings under the sequestration.
Benjamin Norden was appointed trustee. On the 14th
September, 1841, the third meeting of the creditors was
held before the Master, and attended only by the trustee
and Mrs. Smith. After reading the trustee's report, which
recommended that the premises in question should be
peremptorily sold to the highest bidder, and the contract of
sale with Marcus Norden, dated 12th September, 1839,
" It was resolved by the undersigned creditors then present
that the terms of the said contract be fulfilled by the trustee
on account of the estate, and that notice be given to the
said Marcus Norden to complete the purchase of the immovable property accordingly, in the terms of the said contract.
"

Widow

Sus. Smith.

"B. NOEDEN."

On

the 12th August, 1842, the trustee took out the
in the present action, calling on defendant to receive
transfer, according to law, of the premises in question
and upon receiving such transfer to pay to the plaintiff
£300, being the first, second, and third instalments of
the price
and to comply with the further terms and
conditions of the contract of 12th September, 1839.
The plaintiff's declaration set out the contract of 12th
the
September, 1839, verlatim ; the death of Smith
surrender of his estate as insolvent the plaintiff's appointment as trustee ; that defendant had been duly put in
possession of the property and although Smith was, in his
lifetime, and his widow and the plaintiff since his death
had been, always ready and willing to perform all the
matters and things stipulated in the said contract to be
performed by Smith, yet that the defendant had refused and
neglected to perform any of the matters and things stipulated therein to be performed by him and more particularly

summons

;

;

;

;

;
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had not paid any of the instalments of the price, although
often requested so to do
wherefore an action had accrued
to plaintiff to demand that the defendant be condemned to
pay to the plaintiff the amount of such of the instalments
as shall have been due at the time of the Court giving judgment in the case, with interest. And, further, generally to
perform and specifically execute the contract according to
its terms and provisions
the plaintiff being ready and
offering upon his part to perform everything which, under
and by virtue of the terms and conditions of the contract,
the defendant is entitled to require and prayed that the
defendant might be condemned accordingly or otherwise,
that the said plaintiff might have such other relief as to the
Court should seem meet.
Defendant's plea denied that Smith in his lifetime, or
the widow and plaintiff since his death, had been ready
at any time to perform the matters and things stipulated in
the contract to be performed by Smith and joined issue
And for a
thereon, and prayed for judgment with costs.
further plea, denied that the defendant had refused or
neglected to perform the matters and things stipulated
And joined
in the contract to be performed by him.
issue thereon
and prayed for judgment with costs.
;

;

;

;

;

;

And

the defendant said that the
have his action, because, before the
commencement of this suit, to wit, on or about the 1st
October, 1841, the defendant tendered to plaintiff, in
satisfaction and payment of the said several instalments
of the said purchase money then due and owing by defendant,
certain judgments recovered by the defendant in the Supreme
Court against the said Smith in his lifetime, and before
which judghis estate had been surrendered as insolvent
ments had never been paid or satisfied by Smith or any
person on his behalf which judgments (those above mentioned in the narrative of the facts) were particularized in
a schedule thereunto annexed but the plaintiff refused to
receive the same in satisfaction and payment of the said
instalments.
And the defendant further said that he had
always been, and still is, ready and willing to pay the said
instalments which are due and owing, provided the said
judgments be allowed in account between defendant and
plaintiff, and received in payment of the said instalments to
the amount of the said judgments, and tendered the same
accordingly whereupon he prayed for judgment with costs.
And for matter of claim in reconvention, the defendant
prayed that the plaintiff may be adjudged to give transfer,
and generally to do all matters and things stipulated to be
done by Smith according to the terms and conditions of the
for

plaintiff

a

further

ought not

plea,

to

;

;

;

;
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he, the defendant, being ready and tendering to
perform all matters and things stipulated in said contract
to be performed by him

contract
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;

Plaintiff, in his replication and plea in reconvention,
joined issue on the defendant's first two pleas ; to the last
plea (submitting to the Court that the said plea, being a
plea of compensation, is not properly pleadable in this
action, founded as it is on the contract in the said declaration
mentioned) averred that he ought not, by reason of anything in that plea alleged, to be barred from having his
said action because he averred that all the said judgments
in the said plea mentioned were recovered by the defendant
against Smith in his lifetime upon or by virtue of debts
which accrued to the defendant by purchase after the date
of the said contract, and when he had full notice of the
insolvency of the said Smith.
And for a further replication to the said third plea,
averred that he ought not, by reason of it, to be barred
from having this action because the two mortgages on the
premises in favour of Mrs. Smith, which are in the notarial
contract in the declaration set forth mentioned and described,
;

;

remaining wholly unsatisfied to and are of right
and that she, and such mortgager as
aforesaid, will be wholly deprived of her said debt of £1,016
16s. 6d., and will receive no part of the same, in case the
defendant be permitted to set off and plead in compensation
against the amount of the purchase money the said judgments set forth in the said plea.
And in answer to the claim in reconvention, plaintiff
pleaded that, " protesting he is not bound by law to give such
transfer, he always has been, and is now, ready and willing
to give to the said defendant transfer of the premises upon
the terms and conditions of the contract, and hath frequently
offered to give such transfer, and has only declined to give
such transfer as aforesaid because the defendant insisted
and required that he should be allowed to set off the amount

are

still

demandable by her

;

judgments against the amount of the purchase
and joined issue generally with defendant on his

of the said

money

;

said claim in reconvention."
In their rejoinder and sur-rejoinder, the parties joined
issue, both as to facts and conclusions in law respectively
pleaded by them ; and, in particular, defendant excepted to
the second replication, as being insufficient in law and
irrelevant.

After hearing the counsel for both parties in the action
unanimously found,
1st,
That the plea of compensation pleaded by defendant
in respect of the judgments recovered by him against
in convention, the Court

—

;
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Smith was properly pleaded by him as a defence against
the action in convention founded on the contract of sale.
2ndly, ^That the compensation now pleaded by defendant
in respect of those judgments operated retro to the date of
the judgment, and pro tanto extinguished Smith's claim for
the instalments which had then, or might previously to the
surrender of his estate, become due, as much as if defendant
had paid the amount of the judgments in cash to Smith
and, consequently, that if Smith were now alive and solvent,
and had brought the present action for the amount of the
instalments claimed in it, the defendant's plea of compensation would have afforded him a good defence against the

—

and entitled defendant to judgment.
That if the creditors, by their trustee, chose to
take up the personal contract constituted between Smith
and defendant by the deed of sale and attempted to enforce
performance by defendant of the personal obligations, which
by it he had bound himself to perform, whatever would
have afforded to the defendant a good defence against
Smith was a good defence against his creditors consequently, that as the plea of compensation pleaded by
defendant would have barred Smith's claim for the instalments now sued for, it was a good defence against the
action,

Srdly,

—

;

creditors.

4thly,

—That the words " said insolvency

" in the thirty-

Ordinance No. 64, meant the adjudication
or surrender of the insolvent's estate as insolvent; and
therefore, as it was proved that defendant had obtained
cession of the debts on which he obtained judgments against
Smith, prior to the surrender of his estate as insolvent,
defendant was entitled to plead compensation thereon,
although they had accrued to him after the execution of the
contract of sale, and whether he knew at the time that
fifth section of

Smith was de facto in solvent circumstances or not.
The Court held the second replication was irrelevant to, and
insufficient in law as an answer to, the plea of compensation,
even although the effect therein alleged would be produced
by the Court sustaining the plea of compensation, which
the Court held it would not, as no judgment given against
the trustee, decreeing him to give transfer, could have the
effect of depriving her of her hypothec over the premises
which she possessed by virtue of her mortgage bond.
On these grounds they gave judgment for the defendant
in convention, with costs.

The defendant prayed the Court, in addition to this judgment, to decree that the plaintiff should give transfer to the
defendant, on the defendant's paying the balance of the price
remaining due after crediting him with the instalments
extinguished by compensation.

1843.
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The Court refused tMs application, because they held
that the only issue joined between the parties in the action
in convention was whether the plaintiff could enforce
payment from defendant of the instalments which the
defendant pleaded were extinguished by compensation, on
Because the plaintiff had in his
offering him transfer.
declaration tendered transfer only on condition of receiving
And likewise the defendant
full payment of all the price.
had not in any part of his pleadings, in the action in
convention, upon which the issue between the parties was
joined, prayed that the plaintiff might be decreed to give
transfer.

Postea (24th February, 1843). —After hearing the
counsel for both parties in the action in reconvention,
the Court unanimously gave judgment for the defendant
in reconvention with costs.
They held that this case was in every respect precisely
the same with that of Harris v. Buissinne's Trustee; and
that, in conformity with the law as declared by judgment
in that case, the purchaser of immovable property who has
not obtained transfer before the surrender of the estate of
the seller as insolvent, cannot by law compel the seller's
creditors to give him transfer of the property purchased,
although he may previously have paid the whole of the
stipulated price to the seller, or may offer to do so to the
creditors
and that he is only entitled to claim and rank
on the seller's estate for the damage sustained by him by
reason of the non-fulfilment of the personal obligation of the
seller to give him transfer.
They held that creditors were not barred from maintaining
this defence against the claim in reconvention, by reason
of the resolution of the creditors at the third meeting;
because the true meaning of that resolution was only that
the sale should be completed by giving the plaintiff in
reconvention transfer on condition of his paying the whole
price without being allowed credit for the amount of the
judgments. And because this resolution Avas, in so far as
concerned the said plaintiff, res inter alios acta ; and because
no resolution or determination among creditors to take
certain steps could be founded on by any third person who
was no party to it, as barring them from altering their
resolution and afterwards adopting a different course of
proceeding.
That the defendants were not barred from maintaining
this defence from having, in their action in convention,
attempted to enforce payment of the whole price from
defendant, by offering, in the event of his making such
payment, to give him transfer.
;
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And because even if all or any of the reasons on which
he maintained that the creditors were barred from maintaining their defence against the claim in reconvention had
been well founded, the plaintiff could not be allowed now to
plead and found on them, because he had joined issue in
the action in reconvention on defendant's plea without
having pleaded any of such reasons in replication to it.

Van Aardt
Tradition.
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Norden,

Hartley's Trustees.

Immovable Property.

Jus ad rem.

Insolvency.

vendor who had not the dominium of a farm, lut a jus ad
rem, a right to claim conveyance, having sold the farm,
or, in laiv, his right to the farm, and having thereafter
surrendered his estate as insolvent without having obtained
transfer coram lege loci, the trustee of his insolvent estate
was held hound to effect transfer in favour of the purchaser.
The jus ad rem had teen sold and actucdly
delivered before the sequestration.

The

case of

Harris and Buissinne's Trustee (vide ante p. 105)

from this case by the fact that there the
vendor who had become insolvent had the jus in re at the
date of the sequestration.
is

distinguished

Charles Hartley, an insolvent, had before his insolvency
purchased certain portions of two places, called Zwakfontein
and Tweefontein, from one Van der Merwe, and obtained
actual possession of them.
Before he got legal transfer of
those lands from Van der Merwe, Hartley sold them to the
plaintiff for £1,500, by a notarial deed of sale, dated 13th
September 1842, whereby he bound and obliged himself to
give legal transfer thereof to the plaintiff within twelve
months from that date. The plaintiff satisfied and paid the
said price of £1,500, to and on account of Hartley, in terms
of the provisions of the deed of sale, and received actual
possession of the lands from Van der Merwe, and subsequently
before he had given legal transfer thereof to the plaintiff.
Hartley became insolvent.
The trustees of Hartley refused to take any steps for
giving the plaintiff such transfer, maintaining that on the
principle of the case of Harris vs. Buissinne, the right to
the lands which Hartley had acquired from Van der Merwe
and sold to the plaintiff devolved and became vested in
them, ipso facto, by virtue of the sequestration for behoof
of all the creditors of Hartley and therefore that the
plaintiff had no right to claim transfer thereof from the
trustees, and could only claim to be ranked as a concurrent
;

creditor

on Hartley's estate

for

repetition

of

the price
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which he had paid to Hartley, unless the creditors should
allow the transfer to be made to him on condition of his
P^ji^g to the trustees the price for which he had bought
^]^g lauds, notwithstanding he had already paid it to Hartley prior to the insolvency of the latter.
The plaintiff, in consequence, brought an action in the
Circuit Court of Albany to compel the defendants to give
him transfer, to which they pleaded, first, the general issue,
and secondly and subordinately, that even if the facts
alleged by the plaintiff were true, yet that by reason of the
subsequent insolvency of Hartley they had a good defence
against the action.
At the trial (12th April, 1845), the plaintiff put in the
deed of sale referred to in the summons, and the defendants
admitted all the facts alleged in it. Whereupon the Circuit
Court removed the case to the Supreme Court.
This day. Porter, A.G., for plaintiff, maintained that, as
Hartley had himself only a personal right to the lands, the
deed of sale so divested him of all interest in the lands that
at the time he became insolvent there remained no interest
in them which could pass to the trustees; and that the
execution by Hartley of the transfer to plaintiff was necessary, not to divest Hartley of his interest in the lands,
which were already completely transferred by the sale to
Van Aardt, but merely as a form requisite to complete
Van Aardt's real right. The decision in Harris vs. Buissinne was given solely because, in that case, the jus in re
of the house, transfer of which was claimed from the trustees, had been vested in Buissinne, and as, by the law of
the Colony, he could not divest himself of it except by a
regular transfer, executed coram lege loci, it was vested in
him at the time of the surrender of the estate, and consequently, by virtue of the surrender eo ipso devolved to the
trustees for behoof of all the creditors.
C. J. Brand argued contra.
The Court gave judgment for plaintiff,as prayed, with costs.

Jenkins, Exeoutob of Batt,

Diagram, expenses

of.

General plan.

Matnabd.

vs.

Action for recovery
Conditions of

of.

sale.

Under what circumstances a purchaser at a sale of landed
property is not hound for the expenses of a general plan.
1843.

Feb. 14.

This action was brought for a sum of £55 5s., being the
of expenses incurred in preparing a plan or
diagram, with subdivisions, of the estate called Sussex

^pount
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Place, and adjoining lands, of which defendant became
i8«.
Feb^*.
purchaser.
Plaintiff founded his claim on the following clause in the
ExecmofrfBatt
" The purchaser shall pay the transfer "»• Maynard.
conditions of sale
:

dues to Government also the expenses of the diagrams of
the said property, of the transfer and mortgage bonds, of
the stamps of the said conditions of sale and also the
expenses of a fresh survey, should it be necessary, of subdivisions and new diagrams, and all such other expenses as
might be incurred to complete the said transfer."
Defendant pleaded the general issue.
Musgrave, for plaintiff, called,
Clark William Adams
I am an auctioneer.
On the
20th October, 1841, 1 was employed by Mr. Jenkins to sell
some property for him belonging to the estate of Mrs. Batt.
Mr. Maynard bought five lots, being lots 9 to 13 inclusive,
in one lot by the fall.
They had previously been put up
in five lots by the rise, and bought by separate persons.
To the best of my belief, the plan now shown me is that
which was exhibited at the sale. The plan, besides the five lots
9 to 13, constituting Sussex Place, contained also two lots
of ground near it, but not adjacent, marked 15 and 16, and
also two lots 14 and 15, bought by another person.
There
were no other plans or diagrams of those lots exhibited at the
sale.
This was the first sale in which I was required to obtain
a new diagram to be made. On all previous occasions we
had been able to give transfer from old diagrams, but here
it was necessary to have a new survey of the property and
a new diagram. As the new survey was expensive, I framed
the conditions of sale, according to direction, for the express
purpose of making the purchaser liable for the expense of
the survey. If the conditions do not cover those expenses
I was never asked at
I made an error in framing them.
the sale by any one what was meant by the expenses of the
diagrams, or I would have told him. I was surprised that
Other questions were put
I was not asked the question.
to me by bidders as to the servitude connected with Mr.
Ba,tt's tomb, and as to the goodness of the roof of the house.
If the lots had been sold by the rise, the purchasers of each
lot would have had to pay a proportionate share of the
expenses of the diagram and survey. I produce the conditions of sale of the several lots, and of the general lot, all
"The purchaser shall
of which contain the following clause
pay the transfer dues to Government, being 4 per cent, on
the purchase money also the expenses of the diagrams of
the property, the transfer and mortgage bonds, of the
stamps, of these conditions of sale, and all the expenses of a
fresh survey, should it be necessary, of subdivisions and
;

;

:

:

;

'
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new diagrams, and

all such other expenses as may be
incurred to complete said transfer." I have seen the bill
I know it was above £50.
Executor otVtt. ^i the surveyor, Mr. Euysch.
»s. Maynard.
I cannot identify it. I had not seen it before I made
the conditions of sale; but before doing so I had seen
not the plan now shown me, but a rough outline of it.
When I made out the conditions of sale, I thought the
charge for the diagram would not have exceeded £10.
William F. Bergh I am in the habit of attending sales
of landed property as a commissioner of the Supreme
Court. I would call the instrument now shown me a
general plan and diagram of the estate.
I have seen in
conditions of sale clauses exactly similar to the seventh clause
in the conditions produced. In fact, this seventh clause is
a general clause which has been in use for thirty years.
I have before seen the words "expenses of the diagrams
of the said property" pertinently introduced, but they are
generally included in the words, "and all such other
expenses as may be incurred to complete the said transfer."
If an estate formerly included in one diagram is sold in lots
to different persons, the purchasers cannot get transfer of
their respective lots without getting new diagrams made of
their respective lots, unless the estate had been originally
formed of separate lots, having separate diagrams, and it is
sold precisely in the same separate lots in which it was
separately purchased. In all sales of land by auction, by
the Master or trustees, it is always stipulated that the
expenses necessary to obtain transfer shall be borne by the
purchasers, and not paid by the seller.
Mynardus Euysch I am a sworn land surveyor. I was
employed by plaintiff to make the plan now shown me. The
account now shown me is that which I rendered for making
this survey and plan.
The charges are my usual charges.
I have been paid within a trifle.
It was decidedly necessary for the sale that I should make this survey and plan,
not only to subdivide the lots, but to ascertain the original
boundaries. I had nine diagrams put into my hand to work
upon, and I had first to ascertain the landmarks and boundaries of these nine pieces of land, and then to include them
in one general plan, and I had then to subdivide this estate
into seven new lots.
If these seven lots had been sold to
separate purchasers it would have been utterly impossible
to have given them transfer and diagram of the respective
lots without having had a general plan made
because the
diagram of the lots must specify the extent and bearings of
1843.

!__

:

:

;

each.

Cross-examined
The boundaries and landmarks of the
nine lots were not known before the survey. Had the plaintiff
:
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been able to point them out, a great deal of the expense of
1943.
Feb^4.
the survey would have been spared, viz., the £30 clear.
Jenkins
The plaintiff closed his case.
^
Executor of Batt,
1
mi
1
i
n T
vs. Maynara.
ihe aetendant called,
Johannes George Steytler. I have had a good deal of
experience in the sale of immovable property by auction
as a trustee, and I have known estates sold in lots different
from any of which previous diagrams had been made, and
of general plans being made to show lots by diagram.
I understand a document on which the transfer can be
effected, transfer could not be effected on the plan now
shown me alone, without reference to the original diagrams,
but when the estate consists of separate pieces which have
never been included in the Register Office in one general
diagram, and is sold in new lots, transfer with diagrams of
those lots cannot be made without first having a general
plan first made.
From the words in the seventh clause
I should have considered that in the event of the lots being
sold separately, the purchasers must pay the expense of
making the general diagram, but that if sold in one lot,
the seller should pay those expenses. But the purchaser
of the whole would pay all expenses except the plan.
I go
on the general practice, and also on the final words of the
clause.
Because it is not possible for the purchasers of
several lots to get transfer of the lots without a general
plan having first been made, and because one purchaser of
the whole could get transfer of the whole, without the
necessity of any general plan.
Cross-examined: The construction I would have put
on the words, "also the expense of the diagrams of the
property," is, that if any of the original diagrams had been
lost, the purchaser was to pay the expense of getting new
diagrams. To the additional words in the seventh clause
I can attach no other or additional meaning than I would
have attached to the clause if it had stood without them,
and would have understood it to have applied only to new
copies of former diagrams, if those were missing.
Fred. Godfrey Watermeyer I have had much experience
in the sale of landed property.
When it was necessary
to subdivide it into lots, I have a new plan made of it
in order to effect the subdivision.
I have read the seventh
clause of the condition, and if I had been a purchaser of
the whole property I should not have understood from them
that I should have had to pay the expense of the general
flan now shown me, which I do not consider to be a diagram,
should not consider that one purchaser of separate lots
should pay for such a plan, unless expressly stipulated in
the conditions of sale that the expenses were to be paid
J-

—

:
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Although I must admit that
either in whole or in part.
in this case such a plan must necessarily be made before
e^ch purchaser could get transfer of his lot.
Daniel Cloetc I have read the seyenth clause in the
I was formerly agent for the Sequestrator and
conditions.
for the Orphan Chamber, and have had experience in the
sale of lands by auction. I have seen the plan now produced.
From the usual construction given to the words in this
clause, I should say that certainly defendant was not bound
I look upon
to pay the expense of making such a plan.
such plans as merely a picture of the estate, for the information of the public, showing the relative extent and position
of the property offered for sale, and not as the diagram which
is required to be made in order to obtain transfer.
Eichard Webber Eaton I have had experience in the sale
of land by auction as trustee and general agent. When I
have had a property put up in lots, I have had plans of
the description now shown me made out. From the construction generally put on the words used in the seventh clause,
I should not think that a purchaser of the whole in one lot
was thereby bound to pay any part of the expense of this
plan.
I consider all such general plans as necessary for
the property to be put up for sale in lots, and therefore not
properly to enable the purchaser of the lots to obtain transfer.
I am of opinion that a plan showing the subdivision of
the lots is in every case necessary for the sale, and that
therefore it is not included in the words "and all such
other expenses as may be incurred to complete the transI
fer," and it has never been my practice to charge it.
I had it
conducted the sale of George's half-way house.
before the sale surveyed and divided into twenty-five lots,
and a plan thereof made out by Mr. Skirrow, and exhibited
at the sale, and all were purchased by one person by the
Skirrow charged for that survey and plan £25. I
fall.
made an express stipulation in that case that the purchaser
:

:

of each lot should pay a certain specified sum, and that if
one man purchased the whole of the lots, he should pay the

sum total of those sums and I accordingly received from
the purchaser £29, being £4 more than the expense of the
;

survey.

Henry Cloete I am an advocate, and have had much
experience in the sale of lands by auction. From the usual
construction given to the words in the seventh clause, I consider that the purchaser is bound to pay every expense
which is necessary to give him a proper title and that,
therefore, whether those expenses have been incurred before
or after the sale, still, if necessary to complete the title, they
must be borne by the purchaser. I consider the plan now
:

;
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produced to be a plan, and not technically a diagram, wWcli
*'
I understand to mean either the original representation of
the property as surveyed and granted, and which is affixed ExeOTtor'of Batt,

—

to the original grant of the property, or to

and

an extract or

defendant was the purchaser of
the whole, no general plan of the pieces of ground of which
the estate sold was originally composed was necessary to
enable him to obtain transfer, and consequently that he is
liable for no part of the expense of making it.
But where
the estate sold consisted of pieces of ground having separate
diagrams, and never included in one general diagram, and
is at the sale subdivided into new lots, which are purchased
by separate persons, a general plan of the whole must
necessarily be made before the purchasers can obtain
transfers with diagrams of the separate lots.
Thomas Sutherland I have had much experience in the

copy of that

;

that, as

:

sale of lands as a trustee.
From the construction usually
put on the words used in the seventh clause, I am of opinion

that a purchaser in the situation of the defendant would
not thereby consider that he was bound to pay the expense
of making such a plan as that now shown me, and that if

the seller wished to have charged the purchaser with the
expense he should have made an express stipulation to that
effect in the condition of sale.
Defendant closed his case.
Musffrave referred to the eleventh (manuscript) condition
in the conditions of sale, applicable to the whole five lots,
and which are signed by the defendant as purchaser of those
five lots, in which the plan now produced, and which was
exhibited at the sale as described in the diagram " The
piece of ground on which the tomb is erected to the memory
of Henry Batt, Esq., enclosed in an iron ratling or fence
shown in the diagram, with the letter
measuring from
square roods, shall be reserved (with the right of a
road to approach the same) to the executors of the said
Henry Batt's relations, and descendants, or their agents,
and if required with workmen or otherwise the purchaser
and future proprietors of Sussex Place shall be obliged to
keep the said iron fence or railing in good repair," and
which condition is also inserted in the condition applicable
to lot 11, with this difference, that in the latter the words
"marked on the diagram with the letter B," measuring
;
and argued that therefore whatever ambiguity there
might otherwise have been as to the meaning of the words in
the seventh clause, " also the expenses of the diagrams of the
property," and as to whether they would, taken by themselves, have or have not been held to apply to and include
in their meaning the plan produced; the evidence of Mr.
:

—

;

"s-Maynard.
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Adams showing

that this was the only plan or diagram exhibited at the sale, and the description given in the eleventh
ExecutOT™'Batt, (manuscript) condition must be held to have fixed the
vs. Maynard.
meaning of those words, and as proof of the intention of
the parties that this plan should be included in the diagram
in the passage above quoted ; and that this word " diagrams"
was intended by the parties to apply exclusively to this
plan, seeing that the expenses of all diagrams to be made
thereafter were provided for by the concluding words of
the seventh clause.
The Attorney-General, contra, argued that nan constat
that the instrument described in the eleventh clause as the
diagram must necessarily be the instrument prepared by
Mr. Euysch, and entitled " plan." And in support of this,
founded on the facts that, in the seventh clause, the word used
is " diagrams " in the plural, while in the eleventh clause the
instrument there referred to is called " the diagram," and
that "diagrams," of the said property, referred to new
diagrams in place of or copies of previous diagrams which
might have been lost or missing.
The Court were of opinion that the defendant was not
bound to pay any part of the expenses of Mr. Euysch's
survey and plan, by reason of any of the divisions contained
in the seventh clause, unless the words " also the expenses of
the diagrams of this property " should be considered to be in
law a sufficiently clear and unambiguous stipulation to that
effect, either taken by themselves as they stand in the seventh
clause, or together with the stipulation in the eleventh
(manuscript) condition. Because they were of opinion that
this general plan was not comprehended in the word
" diagrams," in the end of the seventh clause, and that as
defendant had purchased the whole property in one lot, the
formation of a general plan was not necessary to enable
him to obtain transfer, and therefore the expense of making
it could not be included in the words, " and all such other
expenses as may be incurred to complete the said transfer."
The Court were unanimously of opinion that the words
" also the expenses of the diagrams of this property," whatever was the intention of the seller in introducing them
into the seventh condition, were not a sufficiently clear and
unambiguous stipulation that the purchaser should pay the
expense of making this plan, to render the defendant liable
to pay those expenses.
The majority of the Court were of opinion that the words
in the eleventh (manuscript) clause, were not sufficient to
explain the above quoted words in the seventh, so as clearly
to make them applicable to the plan, and were in some
degree, in coming to the conclusion, influenced by the
Frt*u
^

—

'
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argument of the Attorney-G-eneral,

— that

the word "dia-

gram," in eleventh clause, did not necessarily refer, nor was
intended by both parties to refer, to the plan in question.
Menzies, J., was inclined to be of a different opinion, and
held that the use of the unusual stipulation in the seventh
clause, that the purchaser should pay "also the expense of
the diagrams of this property," must be held to have put
the purchaser on his guard that something more than the
expense usually borne by purchasers should be borne by
him, and that he must be held to have deliberately agreed
to the eleventh condition, and therefore must have known
that the plan which has been produced, and which was the
only plan or diagram exhibited at the sale, was meant to
be referred to and described as " the diagram," and so have
intended in that condition it should be so referred to and
described and that, although this instrument ought properly to be called a plan, and that " diagram " is an improper
and unsuitable appellation for it, still if the identity of the
instrument to which the parties intend to refer is clear, the
Court must give effect to these clearly expressed inten;

and agreement respecting that instrument, however
improper the denomination given to it by the parties. Now
this instrument having been referred to and described in the
eleventh condition as a diagram, the parties must be held to
have understood that it was a diagram, and that this was
its proper denomination
from which it follows that it may
have been one of the things which the purchaser, by reason
of the words in the seventh clause, "also the expenses of
the diagrams of the property," bound himself to pay the
expenses of. And if it can be shown that this was really
tions

;

the case, the purchaser is bound and liable to pay the
expense of making it, although, properly speaking, it is not
a diagram. His Lordship was of opinion that as the last
clause of the seventh condition expressly bound the purchaser
to pay all the expenses of making what are properly diagrams, and the expense of which is usually paid by purchasers, he must, when he bound himself to pay " also the
expense of the diagrams of the property," have understood
that he bound himself to pay the expense of some other
instruments or documents; and as this plan, which the
parties, in the eleventh clause, agreed to call a diagram, was
the only thing in the shape of a plan or diagram exhibited
or referred to at the sale, he must be held, by reason of
these words, to have bound himself to pay the expense of

making it.
The majority

of the Court gave

as prayed, with costs.

judgment

for defendant,

1843.

^^*Exerator of Batt,
"»• Maynara.

;

144

Hamilton Boss &

Co.

Bam &

vs.

Co.

&

Go. ordered from India, through H. & Go., a quantity
of cigars, of a sample tearing a particular label. There
subsequently proved to be no such maker in India, and

B.

&

the local agents of H.
Go. bought, instead, boxes of cigars
by other celebrated maJcers. Held, on a construction of
the terms of the order, that it being shown that the quantity of the cigars delivered was eqioal to that of the
labelled sample, the defendants were

bound

to take delivery

accordingly.
1844.

Aug^3.

'^T ck>™?°^^
Bam & Co.

The

plaintiffs, in the declaration, alleged that the defenaddressed and delivered to them a letter of which the
following is a copy

(Jants

:

"
" Messrs.

Cape Town, 7th November,

Hamilton Boss &

1843.

Co.

"

GrENTLEMEN,—Beferring to our communication of this
morning, we have now to request you will offer for your
account, through your agents, the following quantities of
cigars.
Ten chests, each 50 boxes, containing 250 cigars
each, Van Zan Dyk's cigars, not to exceed \\ rupees per
box.
Thirty chests, each 50 boxes, containing 250 cigars each,
of Ghinsurah cigars, green quality, same as sample box sent in
charge of Capt. Boome, not to exceed one rupee per box. Five
or six boxes real Trichinopola cigars, 1,000 each, if to be
procured at a reasonable rate. The said cigars to be shipped
by the Olivia.
" The cost of the cigars, including shipping expenses,
insurance, agent's commission, and other usual charges, to
be paid by us in cash on their arrival at this port, &c., &c.
and a commission of 5 per cent, to be paid by us to you for
your trouble and advance of funds in Calcutta.
"

We

are, &c.,

"J. H.

Bam &

Co."

That the plaintiffs did, in their capacity of factors, agents,
or commission merchants, accept and agree to cause to be
executed the said order
and did, without any deviation
from the terms of the said letter or order, through their
agent at Calcutta, procure to be shipped on board the said
vessel Olivia, 40 chests of cigars, which duly arrived in
Table Bay on the 10th May, 1844, of which defendants had
due notice but the said defendants while they have duly
accepted and paid for ten of the said chests, have refused to
accept or pay for the remaining thirty, alleging that they
;

;

;

:
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are not in quality conformable to their order, whereas the
^^^
"-^
plaintiffs say that the said thirty chests of cigars are in
all respects conformable to order.
And the plaintiffs say, ^Tco'!'.^''^
Bam&co.
moreover, that even if the said cigars were not in all
respects so conformable, yet that the plaintiffs performed,
and caused to be performed, the utmost care and diligence
to obtain cigars wholly conformable to the said order, and
that no negligence or carelessness whatever in regard to the
said cigars is chargeable upon the plaintiffs, or any person
for whose use of due and proper care they were responsible
and that, under and by virtue of the agreement aforesaid,
they are not accountable for any unknown and unsuspected
defect in quality, which defect, however, the plaintiffs aver,
Wherefore they prayed that the defendant
does not exist.
may be condemned to pay them £215 7s. 6d., the amount of
the price, &c., &c., of the said cigars, of which they again
''

tender delivery.

In their plea, the defendants denied all and every allegation in the declaration set forth, and joined issue thereon.
The letter marked A, signed by defendants, referred to in
the declaration, was put in and admitted.
The plaintiffs put in the examination, taken de bene esse,
of William Eoome, now absent from the Colony, in which,
inter alia, he deposed as follows
I am the master of the said vessel, the Olivia, of which
I was present
plaintiffs are part owners and managers.
at the conversation referred to in the letter, and saw the
draft of it written by the plaintiff Mr. Stein, and heard him
read it aloud to defendants, who approved of its contents.
From now reading the letter marked A, I have no doubt
I heard defendant
that it is a correct copy of that draft.
say he would send the sample box mentioned in the letter,

which he subsequently

did, to

plaintiffs'

office,

where I

got it. On my arrival at Calcutta, I sent this sample box
to Gillander & Co., who are plaintiffs' agents, by whom I
was afterwards consulted relative to the execution of the
order.
It was ascertained that there was no such maker
of cigars at Chinsurah or at Calcutta, or, so far as I know,
anywhere else, as the party whose name was upon the
I do not
label on the sample box sent by defendant.
remember the name on the label, but it was that of a native
of India
and I was informed by Van Zandyk & Co. that
such a person had been in the employment of the late Mr.
Van Zandyk, and was now a circar in the employment of
Bagshaw & Co., a mercantile house, and not cigar-makers.
;

Co. expressed great indignation to me at
the form of the label, which stated the person referred to in
it to have been the late superintendent in the manufactory

Van Zandyk

&
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Bam &

Co.

^^^ Zandyk &

Co.

Grillander

&

Co., after consulting

with me, ordered from Van Zandyk & Co., not merely the
ten chests of their own cigars mentioned in the defendants'
Qj.(Jer, but also the thirty chests Chinsurah cigars in reference to which the sample box was sent, the cigars in which
box Van Zandyk & Co. stated were not their make, but
that they thought they could supply an article of equal
but afterwards they wrote
quality at the price limited
that they could have those thirty chests ready in time for
the Olifia. Gillander & Co. and I then gave an order to
another maker at Chinsurah, on condition he would have
them ready for the Olifia. He executed it at one rupee
per box, to be sent from Chinsurah to the ship free of
expense, and the thirty chests came down to the Olum in
With those cigars came down what I have no doubt
time.
whatever was the same sample box which I had brought
down from defendant and sent up to Chinsurah [this was by
a subsequent witness proved to be the box without the lid
firoduced in court marked B], together with another box
proved to be that produced in court marked C], sent as
a sample of the thirty chests. I, in the counting-house of
Gillander & Co., compared these two samples, along with
one of the partners and a native clerk of theirs whose
department is to look after such orders, and who is a judge
and I compared them again on board the
of the article
Olivia with those in two of the chests taken indiscriminately, and I found the bulk as represented by those two
chests equal to the sample sent, and the latter fully equal
This was also the
to the sample sent by defendants.
opinion of the partners and of the native clerk. We considered both samples to be of the same tobacco. Those
thirty chests were well and safely stored, and were landed
in good condition.
It was after I happened to hear from
Mr. Stein that defendants had refused the thirty chests that
I mentioned to him that I had still on board the sample
boxes marked B and C. I went off and brought them ashore
;

;

for inspection.

produced and put in evidence two other
taken indiscriminately from two of
the thirty chests in dispute, and called
Thomas Lawton, August Lewis Lichtwark, and John
KilcuUin, all of them dealers in and well acquainted with
Plaintiffs also

boxes marked

D and E,

—

the quality and value of cigars, who swore that, in their
opinions, the cigars in boxes C, D, and E, as well as those in
sample box B, were Chinsurah cigars, and of the same sort
or species. That the cigars in B, by exposure and long keeping, had been deteriorated in appearance, and that those in
C, I), and E were now superior in quality and value to and

;
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more saleable than those in

B

i8«:
and that those in C, D, and
*-';8^"were, in the opinion of Lawton (who was by far the
most extensive dealer in cigars of the three witnesses), ^™c^°s^°^
^'^ ^ °°superior, and in the opinion of the other two witnesses fully
equal, in quality and value, to what those in B had been in
their original state, and before their appearance had become
deteriorated.
On the cross-examination of Lawton and KilcuUin, it was
proved that Van Zandyk & Co. were the manufacturers
whose name was most in favour with customers, and whose
cigars fetched the highest price.
By Lawton, that Gomez,
by whom the thirty chests in dispute were made, had but
only recently become famous as a maker, and ranked next
to Van Zandyk; that they were the only two manufacturers whose cigars are asked after by the name of the maker
and that he had on several occasions seen, but never had
dealt in or had in his possession, cigars labelled as having
been made by a person professing to have been in Van
Zandyk's employment.
And by Kilcullin that he had
found the cigars having the last-mentioned label on the
boxes as common in the trade as Van Zandyk or Gromez's,
and to be a good and saleable article ; but that he could see
no difference between such cigars and those in 0, D, and E,
and did not know that cigars so labelled were more saleable
than Gomez's, and always himself bought cigars with reference to the quality of the sample shown, without reference
;

E

to the maker's

name.

Plaintiffs closed their case.

Brand and Ehdcn, for the defendants, moved for an absolution from the instance, on the ground that by the evidence
of the plaintiffs' own witnesses it was proved that the thirty
chests of cigars in dispute had been made by Gomez and
not by the person who professed to have been formerly the
superintendent or in the employ of Van Zandyk, who on
the label of the box given by defendants to Capt. Koome as
the sample was represented as the maker of the cigars contained in that box. That according to the true construction
of the terms of the order it directed that the thirty chests
should be in every respect the same as those in the sample
box sent, and thus directed that they should be made by
the same maker, and that it was for this very purpose that
the sample box was sent. And that on this very ground, the
defendants were entitled to demand cigars made by
the maker whose name was on the label of the box, and the
plaintiffs were not entitled to furnish them with, or compel
to receive, cigars made by any other maker, however
good in other respects their quality might be.
The Court, without calling on the Attoriuy-Gencral, held

them
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construction of the terms of the order,

viz.

250 boxes each Ghinsurah cigars, green quality,
"TcL^f"'' same as sample box sent in charge of Captain Eoome"
Bam & Co.
^3,8 that they were to contain Chinsurah cigars, green
quality, same in quality as those in the sample box sent,
and not by the same maker as those in the sample box sent.
And that if the latter direction had been intended to have
been given, the words "by the same maker," or "of the
same mark," or " brand," or " label " as the sample box
ought to have been used. And therefore, seeing that at
this stage of the case, the cigars in dispute had been proved
by the plaintiffs' evidence to be of the same quality with
those in the sample box, the defendants could not now
obtain absolution from the instance, but must proceed to
contradict, if they could, the plaintiffs' witnesses on this
point.
Whereupon defendants gave up the case.
'

" containing

Judgment for plaintiffs, as prayed, with costs.
[N.B.
The Court gave no opinion as to whether

—

the

defendants could have been compelled to receive cigars of
the same quality with those in the sample box, but by a
different maker, if their construction of the terms of the order
had been proved to be the proper construction, even under
the circumstances proved by the evidence of Capt. Eoome.]

AssuB

vs.

Curator of Assue.

Burghership.

W.

Transfer.

Minor.

A., a foreigner, without having obtained a deed of burghership and unable from poverty to obtained one, having become

purchaser of a

lot of grottnd, obtained permission from the
Governor' that transfer might be allowed to pass to him
and a minor of ten years of age, believing that he wovlA

thus receive

W.

the

ground

to

himself.

The transfer

loas

and natural guardian of and
in trust for his son, J. A.
Thereupon W. A. erected
buildings, partially from funds borrowed under a promise
of mortgage, but was unable to effect a mortgage, the
effected to

A., as father

ground being registered in his son's name. The Court
found that the son never luas intended to have, and had
not, any beneficial interest, and decreed that the deed of
transfer should, in so far as it conveyed any interest to
him, be set aside ; and W. A. having thereupon obtained
a deed of bicrghership, ordered the troMsfer to be effected in
favour of the plaintiff.
In this case the declaration set forth that the plaintiff
purchased on 10th August, 1841, for £31 5s., a certain lot
'^''o?rsa?e!'°'°''of ground from F. Deneys, who had on that day purchased
^1844^.^

^^°-
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by auction, and that the plaintiff's name was inserted in
the vendue roll, as purchaser ; that he produced two securities, as required by the conditions of sale, and paid the
first instalment of the price with his own money
that on
going to the transfer office to pay the transfer duty, he was
informed that in consequence of his being a native of China,
and not having obtained a deed of burghership, transfer of
the lot of ground could not lawfully be made to him.
That
from poverty, he was unable to pay for a deed of burghership that by the advice of his friends, who informed him
that in this way he could secure the ground for himself, he
addressed a memorial to the Governor, setting forth the
facts of his case, and praying that transfer might be allowed
to pass to the name of his son, the defendant, then a boy of
only ten or eleven years of age, the prayer of which memorial
was granted.
That transfer of the ground was accordingly
made to his son in the following terms, " to and on behalf of
William Assue (the plaintiff); as father and natural guardian
;
of and in trust for his minor son, John Assue " and the
ground was mortgaged by him in that capacity in favour
of the seller, for the second and third instalments of the
price. That, acting under the belief that the ground was his
own, he had erected on it certain buildings by means of his
it

;

;

labour, and of funds borrowed by him under
when the buildings were completed, he would
mortgage them for the sums so borrowed but that he has
been prevented from doing so by reason that the title to
the ground stands registered in the name of his son. That
his son never had any funds of his own whatever, and that

own funds and

a promise that

;

the plaintiff never made, or intended to make, any gift of
the said ground or of any part of the purchase money thereof,
or of the buildings erected thereon, to the said son, and
therefore prayed that his said son, the defendant, may be
declared to be a trustee for the plaintiff in regard to the
title of the said ground, and that he may be condemned, by
means of his said curator or otherwise, to give transfer of
the said ground to the plaintiff, or that the said ground
and the building thereon may be declared to be subject to
the amount of the first instalment, which had been paid by
plaintiff, and to the value of the buildings erected thereon,
as the same shall be proved by the plaintiff; and that the
defendant may be condemned to pay such amount to the
plaintiff, and on his failing so to do that the plaintiff may
be at liberty to issue execution against the ground for the
recovery thereof, or that the plaintiff may have such other
relief in the premises as to the Court shall seem meet.

The plaintiff proved all the facts set forth in his declaration to the satisfaction of the Court, and the curator ad
.

i8<*-

—

"
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of the defendant stated that after

he believed that they were

making every inquiry

trne.

Whereupon the Court held that the defendant never was
intended to have, and had not, any beneficial interest in
the premises in question, and that the deed of transfer, in
so far as it proposed to convey such interest to him, should
be set aside; but on the application of the plaintiff postponed
giving judgment, in order to give him an opportunity of
procuring a deed of burghership.
Postea (6th February, 1845).
The plaintiff having produced a deed of burghershij), the Court gave judgment
that the transfer in favour of defendant be annulled and
cancelled from the register, and that the Eegistrar of
Deeds do transfer the piece of ground and premises in
question in favour of the plaintiff, on condition that the
plaintiff shall execute a mortgage bond thereon, in terms
and in lieu of bond now registered as a mortgage on the
premises, and which is to be cancelled.

—

NoRDEK
Where a Kafir war prevented

vs.

Shaw.

the defendant from fulfilling a

contract to deliver Kafir gum, held that the plaintiff ivas
nevertheless entitled to damages for breach of contract.

The

declaration set forth that on the 12th December,
defendant, by his agent, A. CroU, sold to the
Norden M.Shaw, plaintiff
forty tons of gum, at the price of ^620 6s. 8d. per
ton, to be delivered at the stores of the defendant at
Graham's Town, within five months next after the said
12th of December. That while the said contract was in
progress of completion, but before the final compiletion of
the same, to wit, on the 9th December, 1845, the plaintiff
being then confident and certain that the said contract

Ml.

june_2i.

jg^5^

^|jg

would be completed, and when completed would be fulfilled
by the defendant, made an agreement with Manuel & Co.,
for the sale to them, at the price of £30 per ton, of the said
gum, so to be delivered as aforesaid by the defendant to the
plaintiff.
That the defendant has wholly failed to deliver
any part of the said gum, either at his stores or elsewhere,
although duly demanded, whereby the plaintiff hath lost
and been deprived of the gain and profit that he would have
made had the defendant, by delivering the same to the
plaintiff, enabled him to fulfil his contract with Manuel &
Co (which, by reason of the default of the defendant, the
plaintiff has been wholly unable to fulfil), and whereby the
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been otherwise deprived of large gains and
which would have accrued to him from the delivery
by the defendant of the said gum, and hath sustained
damages to the amount of £400, wherefore he prays that
the defendant may be condemned to pay him the said sum
of £400 with costs.
The defendant, in his plea, admitted the sale of the forty

plaintiff has

i84?.

•^™° "•

profits

Norden

tons of Kafir gum to the plaintiff, as alleged in the declaration, but averred that in conformity with the said contract,
he on the 12th March, 1846, offered to Thomas Jarman, at
Graham's Town, who was then the agent of the plaintiff,
delivery of ten tons of the said gum, but which the said
agent refused to accept. That he was ready and willing,
and intended to have delivered to plaintiff, in terms of the
said contract, forty tons of gum within the stipulated period,
namely, before the 12th April, 1846, but that owing to the

which the Colony on the frontier was
placed in regard to Kaflrlaud, from which the said gum was
to come, and the commencement of hostilities in that part
of the Colony about the end of March, 1846, he was
entirely prevented from further completing his said contract
of sale
in consideration whereof the defendant, on the 7th
September, 1846, offered to the plaintiff £50 as and for
damages which the plaintiff might in consequence have
suffered, together with all costs incurred up to that time,
but which the plaintiff refused to accept, and which sum the
defendant again offers to pay, and prays that the sum may

state of hostility in

;

be declared by the Court sufficient in satisfaction of a,ll
claim of damages which on account of the breach aforesaid
the plaintiff may have suffered.
In his replication the plaintiff admitted the tender of £50,
but denied its sufficiency, and joined issue. Witnesses were
called at the trial by both parties.
By desire of the plaintiff, as whose
T. Jarman stated
agent I acted, I, in the beginning of January, 1846,
demanded from the defendant delivery of the gum, which,
he refused to make, alleging that he was not bound by the
contract which CroU had made for him with the plaintiff.
In the middle of March following, I met the defendant in
the street he told me he had reconsidered the case, and
order to avoid litigation would deliver the gum immediately.
I understood him to mean the whole gum ; he did not offer
any specific quantity. I replied that in consequence of his
previous refusal, I could not now accept the gum without
I did so, and received
first communicating with plaintiff.
of which,
consequence
his answer by return of post, in
:

;

m

about the end of March, and about a fortnight after he had
offered to deliver the gum, I demanded delivery of the gum.

vs.

shiw.

152
1847.

"!!!i

Nordenrs.shaw.

He

said that in consequence of the approaching war with
the Kafirs, he had not then a pound to deliver.
number of witnesses connected with the Kafir trade,
quantities of gum reached
proved that considerable
Graham's Town in January and February, and in the first

^

two weeks of March, by wagons which had been sent in
early in the year, and had commenced their return at least
early in March; but that after the 14th March, it was
almost impossible to bring any produce out to Kafirland,
and that they and their connections in trade had been compelled to abandon large quantities of gum which they had
in store in Kafirland.
Samuel Impey stated

I am clerk to the defendant. I
that he had contracts in November and December,
1845, with several traders in Kafirland, who had engaged
to supply him with gum, in all amounting to about 350 tons.
He received ten tons in March, 1846, which he delivered to
Mr. Maynard in fulfilment of a contract he had made with
him. Defendant received in all, I think, about sixty tons
of gum from Kafirland during the months of January,
February, and March, 1846. Defendant sold fifty tons of
this gum to Messrs. W. & J. Smith, of Port Elizabeth,
which was delivered to them in parcels, in the months of
January, February, and March, 1846.
Charles John Manuel stated I am a partner in the firm
of Manuel
Co.
In consequence of information I had
received from my correspondents in London, that gum was
on the rise, and that they expected to obtain for some gum
of ours which they had in store £45 a ton, I, on the 9th
December, made the contract with the plaintiff for the pur:

know

:

&

chase of forty tons of gum at £30 per ton, to be delivered
by him within a month from that date. He had delivered
none of the gum before the 5th of February, when I
received a letter from my London correspondents, informing
me that gum had sold for £36 per ton, and was likely to
fall lower.
In consequence of this information I caused my
broker, on the 7th of February, to cancel the purchase from
the plaintiff, on the ground of his non-delivery of the gum
within a month from its date. I received intelligence from
London that the price of gum was falling up to April, and
after that period that it

was rising.
Evidence was also given as to the costs and charges of
transporting gum from Graham's Town to Algoa Bay, and
from thence by sea to Table Bay, and as to the value
which the gum would have been to the plaintiff at Table
Bay, for shipment to England, if the defendant had delivered it to plaintiff at Graham's Town within the stipulated
period.

"
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The Attorney-General, to show that even if it were proved
that the defendant had been prevented by the Kafir war
from delivering the gum, still that this would not deprive

"fJ"^^^^'"^"""^''°^''

the plaintiff of his claim for reasonable damages for the
non-fulfilment of the contract, quoted Gamphdl's Beports,
vol 2, i). 58.
Note A.
The Court held, that as Manuel & Co. had cancelled
their contract with the plaintiif two months before the
expiration of the period previous to the end of which the
defendant was not bound to have delivered any of the gum
to the plaintiff, this contract must be thrown out of view
altogether in estimating the amount of even the plaintiff's
damages. They held that although the defendant had been
prevented from delivering the gum solely by the Kafir
hostilities, that fact did not afford a defence against the
plaintiff's claim for damages.
They held that it had been
proved that if delivered by defendant in due time the gum
would have been worth in Table Bay £1,200, being £30
per ton, and therefore gave judgment for the plaintiff, for
£200 as damages, being the balance remaining after deducting from the said sum £1,200, £833 6s. 8d. being the
price which plaintiff would have had to pay to defendant at
£20 6s. 8d. per ton, and £166 13s. 4d., being the estimated
amount of the charges of transporting the gum from
Graham's Town to Table Bay, with costs.

Fry
Sale of

farm hy

extent.

Warrandice.

The
did,

Eeynolds.

vs.

Contract of Sale how completed.
Actio quanti minoris.

declaration in this case set forth that the defendant

on or about the 7th August, 1847, purchase of and

from the plaintiff his place called Vyge Kraal, for the sum
of £1,500, to be paid by defendant granting a note for £200,
payable six months, and another note for £300, payable
twelve months from the date of the purchase, and the
balance of £1,500 by a mortgage bond on the place.
That the plaintiff has already done and performed, and is
still ready to do and perform, all such acts and things as
are required to be done and performed by the plaintiff, and
has demanded from the defendant to pay the said purchase
money in manner aforesaid, which demand the defendant
has refused to comply with wherefore the plaintiff prayed
that the defendant may be condemned to pay the said
sums of £200 and £300 in manner aforesaid, and to pass a
;

!«<*•

—
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Fcb^9.
Fryus.Keynoids.

mortgage bond by hypothecating the said place

for £1,000,

thereby offering upon the payment of the said
g^j^ q£ £500, and upon the execution of the said mortgage
bond as aforesaid, to grant to the defendant a proper, valid,
and legal transfer and conveyance of the said place. And,
further, that the defendant may be condemned to pay the
^]^g plaintiff

costs of suit.
In his plea, the

defendant pleaded, first, the general
Secondly, and for a further plea, in case the plaintiff
should succeed in proving the allegations in his declaration,
but not otherwise, alleged that at the time of the said
supposed sale, the plaintiff sold the said place to defendant
as being in extent 600 morgen or 1,200 acres, whereas in
truth the place contains only 441 morgen 502 square roods
and 22 square feet. And that the said place was sold and
purchased with reference to its said extent and that had
the fact as to its extent been known to the defendant
he would not have purchased the place, at all events,
Avould not have agreed to give a greater price for it than
And the defendant further submitted that the
£1,000.
said supposed sale was, for the reason aforesaid, not valid
but should the honourable
or binding upon the defendant
Court judge differently, then the defendant submits that
he should only be compelled to pay for the place the
said price of £1,500, less so much as fairly and reasonably
to compensate for the aforesaid deficiency in extent, which
compensation the defendant averred amounts to the sum of
£500.
In his replication, the plaintiff joined issue with the
defendant in both pleas.
N.B. There was also an allegation in the plea that
plaintiff had sold the place as being free from all servitudes,
except a right of thoroughfare, whereas, in fact, it was
burthened with a servitude of a much more onerous nature,
and which greatly diminished the value of the place but as
the Court found it to be proved that the plaintiff had given
to the defendant a true and correct description of the only
servitude to which the place was subject, it is not necessary
to report this part of the case.
At the trial it was proved that the plaintiff's place, Vyge
Kraal, being for sale, the defendant, in June, 1847, employed Van Eeenen, a conveyancer, and a friend of both
parties, to purchase it for him, and in that month the defendant went over the whole place with Van Keenen. After
several communings about the price, carried on through the
issue.

;

—

;

—

;

medium of Van Eeenen, plaintiff stated to Van Eeenen
that he would take £1,500 for the place, which Van Reenen
told to the defendant.
In consequence, by agreement, the

—

:
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defendaut, and Van Eeenen went to Vyge Kraal
on the 31st July, and there the plaintiff and defendant
occupied two hours in walking over the place by themAfter which defendant said he liked the place.
selves.
On the 3rd August, 1847, defendant wrote to plaintiff

plaintiff,

the following letter

—

My dear Sir, I could not write to you sooner. I agree
purchase your place, Vyge Kraal, for the sum of fifteen
hundred pounds sterling, on the following conditions,
that you put me in possession of the place, the Government
dues on which I will immediately or as soon as necessary
pay, one third of the purchase money payable in twelve
months, viz., £200 in six months, and £300 in twelve
months, I passing notes to that effect, including everything
in the place, with exception of your live-stock of cattle,
cows, sheep, horses, and your furniture.
But the poultry
and farming implements I include in the purchase, together
with your seed grain and all that is already in the ground.
And I would wish to know what guarantee I shall have for
the remainder of the purchase money to remain on mortgage, and for what period ; also the butcher's contract to be
made over to me. You will perceive that in this sum I
have come up £100 higher than I first offered. But this is
my highest figure.
"

to

" I

am,
"

my

dear Sir,

Yours

faithfully,
"Gr. A.

Reynolds.

whatever you may wish to retain of the
own use you can freely do so, but it will be
an advantage to me to have such kind of things accustomed
If you have any good mules I will take them
to the place.
I would have been
at a fair valuation, as also your cows.
with you on Monday, had the weather permitted."
Defendant left this letter at Van Reenen's house, to be
by him sent to plaintiff, which was done. Van Reenen
afterwards, at defendant's request, rode to plaintiff's place
to ask him for his answer to that letter. Plaintiff then said
to Van Reenen, " Tell Reynolds I accept his offer, and consider the place sold to him " and also said he had got the
consent of Mr. de Smidt, who held a mortgage bond over
the place for £1,000, that defendant should take over this
mortgage bond.
Van Eeenen, on the same evening, told defendant what
plaintiff had said, and that he had accepted his offer defendant then said, " I thank you, I am very glad."
"

Of

course,

poultry for your

;

;

isis.

^^'•
fit»«. Reynolds,

:

:

:
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Van Eeenen

wrote the following note

to defendant
Fry»s. Eeynolds.

" 9th August, 1847.-

"Dear Eeynolds, —From

the accompanying contract
have been instructed by Mr. Fry to
accept your offer, and that the sale has been effected please
to scrutinize the same, and if it is in accordance to your
terms, sign it and return the same to-morrow morning. I
got him to give you a wagon, &c., &c.

you

will perceive that I

;

"

The contract

sent with

M. VAN Eeenen."

the note was in the followiug

terms
" Agreement made and entered into this 9th day of
August, 1847, between the Eev. John Fry of the one part
and Greorge Alexander Eeynolds of the other part, as
The first undersigned engages to sell, and the
follows, viz.
second undersigned to purchase of and from the first undersigned, his place called Vyge Kraal, situated in the Cape
Division, as the same is more fully described in the deed of
transfer made in favour of the said John Fry on the
at and for the sum of one thousand and five hundred pounds
(£1,500), payable as under mentioned, and under the conditions following, that is to say
" On condition that the said property shall be transferred
to the second undersigned on or before the first of September next, the second undersigned binding himself hereby
to receive and take transfer thereof upon the date aforesaid,
and the second undersigned further binds and obliges
himself, his heirs, executors, and administrators, to pay or
cause to be paid to the said first undersigned as follows, to
wit, two hundred pounds sterling at six months from the
date of transfer, for which a promissory note is to be passed
by the second undersigned to the first undersigned, a sum
of three hundred pounds, for which another promissory
note is to be passed at twelve months from the said date,
and for the residue of the purchase money the second
undersigned is to pass a mortgage bond under security of
:

said property.
" It is further agreed upon between the parties, that
possession of the said property is to be taken on the said
1st September next, from which said date the same is to be
and remain at the sole risk of the second undersigned, who
further engages to pay and defray the transfer dues to
Grovernment, as also all the expenses attendant upon the
transfer and mortgaging of said property.
" Lastly, the first undersigned agrees to give and leave

upon the said property the poultry now upon the said

place.

:
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as also three ploughs, one wagon, trektouw and riems completSj six or eight spades and picks.
For the due performance hereof, the parties declared mutually to bind
themselves each to the other, their persons and property of
every description, according to law."

Van Reenen swore that he wrote and sent to the defendant this note and the contract at the request of no one,
but entirely on his own suggestion and without the knowledge of the plaintiff.
It was proved that on some day between the 3rd and the
10th August, defendant went to the office of the SurveyorGeneral and inspected the diagrams of the grants of two
pieces of land now forming the place Vyge Xraal.
The clerk who showed him the diagrams added up the
number of morgen contained in the two grants, and told him
the amount was between 441 and 442 morgen.
Defendant then stated that he wished to know the extent
of the place, that he had bought it and liked it, but as it
had been sold to him as of a certain extent, he should like
to have the full extent, so as to give him more freedom,
upon which the clerk told him he might get Government
ground lying contiguous to it, sufficient to make up the
600 morgen, at two shillings an acre.
On the 10th August the defendant called at Van Reenen's
and said, "I want to speak with you about the extent of
the place it is not 600 morgen," and on Van Eeenen
asking him, " Who told you it was ? " defendant said. Van
Eeenen had done so. Van Reenen denied this, and said he
could not have done so, as he had never known the extent
of the place, but that if he made any objection about the
extent, he ought to go and speak to plaintiff, who had just
Defendant said, " Never
left him to purchase another place.
mind, I will write to plaintiff to-morrow." Van Reenen
said, " That is not fair, for by speaking to him now, you
save him from getting into an unpleasant situation; for
what Gan he do with two places ? " Defendant then changed
the subject, and began to talk of alterations he proposed to
make on the buildings at Vyge Kraal.
On the 13th August defendant sent the following note to
;

Van Reenen
" 18th
"

My dear Van

Reenen,

August 1847.

— I have had

of the agreement which I have signed

;

a fair copy made
yours I will keep as

a copy.
"

Yours

faithfully,
"

G. A. Reynolds."

"^s-

ll^'
*'ry'«'K«y"oWs-
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The defendant sent with this note a copy of the agreement signed by himself and a witness, but on examining
Fry«5.Eeynoid..^.j^jg
^^^^^ y^^^^ Reenen found that the words "in extent
600 morgen or 1,200 acres," which had not been in the
original drawn by him, had been inserted in copy between
the words " Vyge Kraal " and " situate."
Some days after this Van Eeenen sent to plaintiff the
IMS.

—

'

copy of the agreement

which the defendant had sent

him.
It was proved that tive or six days after the 31st July,
defendant had told Bosenberg, a friend of his, that he had
bought Vyge Kraal. It was also proved that in August,
apparently after the 10th, but the exact dates were not
proved, defendant had gone on three occasions to Vyge
Kraal, had seen plaintiff's furniture in the act of being
removed, had taken a carpenter with him and had a number
of measurements made by him with a view to certain alteraThat he had ordered the gardener
tions on the house.
to turn off the place some men who were taking up Hottentot fig plants for the purpose of carrying them away, and
desired him to tell the men he, defendant, was the master of
the place, and would not allow them to do so. That he had
also caused to be cut, and took away with him from the
garden, six cabbages and four cauliflewers.
It did not appear that after the 13th August there had
been any communication between defendant and plaintiff
until a day about the end of that month, when defendant
and De Kock went to Vyge Kraal, where they found the
plaintiff, when De Kock stated that a conversation took
place to the following effect. Defendant said he had called
Plaintiff said be
to see if plaintiff had signed the contract.
had not, because defendant had inserted in it 600 morgen,
and that he could not deliver that quantity. Defendant
replied, " But you have sold me 600 morgen."
De Kock
then said to plaintiff, " Did you tell Mr. Reynolds that the
extent was 600 morgen ? " Plaintiff said, " Yes but I did
not recollect I had not looked at the title at the time."
At De Kock's request he then went and brought the deeds
On
of transfer, which proved the extent to be about 442.
going away defendant said, " Mr. Fry, I am ready to take
transfer on the 1st September, but if you can't deliver me
600 morgen, it is no sale." Plaintiff replied, " I will go to
town to-day, and see Mr. van Eeenen."
Morkel, the butcher, proved that he had paid plaintiff
£o 15s. per month, for permission to graze his slaughter
cattle on the place on the way to town, under a verbal
agreement, which either party might have put an end to at
pleasure, and that on hearing of the sale, he had asked
;

;

;
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defendant if he would allow him to graze his cattle there on
the same terms plaintiff had done.
It was admitted that the creditor who held a mortgage
bond for £1,000 over the place had consented to allow the
defendant to take over the mortgage on his becoming the
purchaser of the place.
The Attorney-General, for the defendant, maintained that
the sale of the place had never been completed that it had
not been completed by the defendant's letter of the 3rd
August, even although the plaintiff had accepted the offer
therein contained, because its tenor shows that there were
;

conditions referred to in that offer which still
remained to be settled and defined before the sale and
purchase could be completed; because till these were
settled and defined, the parties had not yet come to any
mutual agreement or consent as to the terms on which the
sale and purchase were to be made, or in other words, as to
what was to be done by each of the parties respectively.
These conditions were, first, as to the guarantee that
£1,000 of the price should be allowed to remain on mortgage second, as to the cession of the butcher's contract
third, as to the number of fowls which plaintiff was to be
allowed to take away. That the fact that the sale was not,
and was not understood by either of the parties to have
been, completed by what had taken place before the 9th
August, was proved by Van Eeenen having on that day
drawn up the contract dated 9th August, and sent it to
defendant for his signature. And that defendant's signature
to that contract did not complete the sale, because the condition that the place should be in extent 600 morgen had
not been accepted by the plaintiff nor the contract itself
signed by him. He admitted that such a mistake as had been
made by the plaintiff as to the number of morgen, supposing
that he believed it to be 600 morgen, and even if he had sold
the place with reference to the number of its morgen, did not
entitle the defendant, under the circumstances of the case,
to claim the benefit of the actio redhibitoria, and that the
defendant was only entitled, on the principle of the actio
certain

;

quanti minoris, to claim a reduction of the price proportionable to the value of the number of morgen less than 600.
Cur. adv. vult.

—

Postea (1st March, 1848).
The Court, on the grounds
on which the case had been argued for the plaintiff by Elden,
gave judgment for the plaintiff as prayed, with costs.
They held that the contract of sale was perfected and
completed by the defendant's letter of the 3rd August,
delivered to plaintiff by Van Keeuen, who qiwad Jioc was

i8«-

Febjs.
'''"'y''*-^^'""'"'-
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1948.

!_
Fry »». Reynolds

the defendant's agent, coupled with the plaintiff's unqualified
and unconditional acceptance of the offer therein contained,
expressed by him to defendant's agent, and according to the

immediately communicated to the defendant by his said agent.
That the three conditions as to which the AttorneyGeneral maintained that the parties had not come to any
final agreement had reference to matters not essentials of,
but merely accessories to, the contract for the sale and
purchase of the place, and therefore the fact that they had
not yet agreed as to them would not have had the effect of
preventing the contract for the sale and purchase of the
place itself, which had been entered into, from being valid
and effectual. That these matters were considered by the
defendant himself either as accessories and not essentials,
or to have been sufficiently agreed on to enable the respective rights of the parties under them to be ascertained
and enforced by law, was proved by the fact that the defendant had signed this contract of sale of the 9th August,
although it contained no mention whatever, either as to any
guarantee that £1,000 of the price would be allowed to
remain for any certain time on mortgage, or as to the
assignment of the butcher's contract. Besides that, it had
been proved that plaintiff had got Mr. de Smidt's consent to
allow defendant to take over the existing mortgage, that
Van Reenen had been told this by plaintiff, and had communicated this to defendant at the same time he did the
plaintiff's acceptance of defendant's offer.
That plaintiff had had no contract with the butcher which
he could assign to defendant, or which could have enabled
the plaintiff to retain to himself any interest in a profit
arising from the place after its sale to defendant, who might
then renew the agreement with the butcher or not, as he
thought fit.
They held that it was placed beyond all doubt, both by
the nature of the place sold, the real value of which consisted almost entirely in the buildings on it and the arable
and garden grovmd adjacent to the buildings, and by the
conduct of the parties themselves, that the place was sold
by the one and bought by the other as it stood, and without
any reference to the number of morgen of land by which
the buildings and arable ground were surrounded and that
therefore, although the plaintiff in the course of conversation,
when he had not the title deeds at hand, did accidentally,
and without any intention to deceive or mislead the defendant, state to him that the place was 600 morgen in extent,
it was clear that the defendant had not been induced by this
statement to give a greater price for the place than he
plaintiff's direction

;

161
i8«.
would have agreed to do if he had been told bv plaintiff
^
Feb. 29.
AACi
r
that its extent was 442 morgen.
That therefore this statement could not, in law, be con-^'^'"'-^''^""''
sidered as a warrandice that the place did contain 600
morgen, or as affording to the defendant any ground, in
respect of the principle on which the actio quanfi minoris is
founded, for claiming from the plaintiff a deduction from
the price of £31 12s., which was proved to be the value of
158 morgen of the contiguous sandy ground. ( Vide JTerbert's
J.^

J.

-J.

J.

Grot. Inleid., B. 3, section 33, note 80.)

M
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Minority held a sufficient defence (Menzies, J., diss.) against
a provisional claim on a lease entered into hy a minor, with
the assistance of his mother, not his legal guardian.
[Vol.

Dick
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Construction of clause in lease as to term of liolding after a
sale.
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Productio7i of lease sufficient to entitle the lessor to claim provisional sentence for rent.
Procurator in rem suam
entitled to sue iirovisionally

[Vol.

Biddys, Appellants,

on such

I, p.

vs.

lease.
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Ward, Respondent.

Construction of clause in lease as to lessee's right to purchase
du,ring tenancy.
Lessee cannot claim such right of i^urchase after receiving notice of termirmtion of lease.
Dec^o.
Biddys,

tsfwardf'
Respondent,

This was an appeal by Biddys, plaintiffs in an action
before tbe last Circuit Court of Graham's Town, against the
judgment of that Court given in favour of the defendant,
^jjg ^ow respondent.
The case depended entirely on the construction to be put
on the following clause of the agreement between the
parties:
" The first undersigned (the respondent) on his part doth
covenant and agree to let to
(the appellants) liis
farm, &c., fully to use, occupy, and enjoy, for the space
of six calendar months from the 1st of November, 1832,
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and so from one half year

to the other, until the one party
or the other shall give six clear months' notice of his or

their intention to terminate this agreement, &c., &c.

"And

'

-^—

AppeUMts,

undersigned doth further covenant and
agree that, in case the second and third undersigned shall
propose and make known to him their intention to purchase
the aforesaid farm at any time during their occupancy
thereof, he shall and will duly and promptly transfer to
them the same, on their giving him sufBcient security for
the payment of the sum of one shilling and sixpence sterling
for every English acre of land comprised in the aforesaid
farm, which said purchase money shall be payable in four
equal instalments at two, three, four, and five years from the
the

j^^%

first

^"esp^dent.

date of purchase."
On the 5th of April, 1834, respondent gave appellants
notice that on the 1st of JS'ovember, 1834, they were hereby
required to quit and yield up peaceable possession to
respondent of his farm, &c.
On the 8th of October, the appellants gave notice to the
respondent of their intention to purchase the farm on the

terms stipulated in the deed.
The action brought by the appellants in the Circuit Court
was to compel the respondent to complete the sale by giving
transfer of the farm to the applicants.
The Circuit Court gave judgment for the defendant, with
fifty shillings costs.

The Court afQrmed the judgment with

costs,

holding

to the true construction of the lease, the
applicants' right to purchase ceased the instant the respondent gave notice that the agreement was to terminate.

that, according

Smith
Location.

Compensation.

non

An

Cessionary.

qualificatce.

over, cedes, transfers,
let,

Title

Pleading.
to-

Exceptio

sue.

of 'property makes
a term the rent of
gives the cessionary a title to sue fvr such

agreement by which the
the property

Howse.

vs.

lessor (locator)

and

alienates for

rent.

The

lessee {conductor) is entitled to compensate against the
claims for rent due prior to the cession, all liquid claims
due ly the cedent to the lessee before the cession ; but as
regards rents coming due after notice of the cession, he
cannot compensate debts due to him before the cession.

In this case, the declaration set forth that on the 8th
August, 1823, one J. Wyatt, by a written agreement entered
into between him and the defendant, by which he let on

^wss^^

-^^^^^
°"

"'
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lease to the defendant certain premises in Port Elizabeth
for the term of five years, for a yearly rent of £72, to be
HowBe.
^^-^j quarterly, under condition that the said J. Wyatt
should make certain alterations on the premises, and also
certain repairs, as they should become necessary, at his

1835.

—

smitb

vs.

expense, and under this further condition that should the
said J. Wyatt fail in performing and executing the repairs
and alterations, as set forth in this agreement, then and in
that case, it shall and may be lawful for the said J. Howse
to cause the said repairs and alterations to be performed and
executed, and to deduct the just and reasonable expenses of
the same from the rent to be by him paid.
Thereafter the said J. Wyatt did, by a notarial act of
cession, bearing date the 10th May, 1833, cede and transfer
unto the said plaintiff the whole of the rent then due, and
to become due by the said defendant for the said house
and premises from the said 1st January, 1833, to the 31st
December, 1834, and which amounts to the said sum of £144,
and of which cession and transfer the said defendant had
due notice on the 13th of May, 1833. Which said sum the
plaintiff prayed that the defendant should be condemned to
pay to him.
The defendant pleaded as matter of exception to the
plaintiff's qualification, that the act of cession, or deed as
set forth in the plaintiff's declaration, bearing date 10th

May, 1833, does not give the

plaintiff

any legal

authority,

nor does it vest in the said plaintiff a legal right to sue him,
the defendant, for the amount of rent now claimed, or any
part thereof. Wherefore the said defendant prayed that he
might be absolved from this instance with costs.
This day Gloete argued in support of the exception, and
contended that the plaintiff had no title to sue, because the
deed of cession by Wyatt to him did not contain a clause
constituting a procuration in rem suam, and quoted Wassenaar Jitd. Praldyk 2, Cap. 3, page 33.
The Attorney-General, contra, maintained that the following
words in the said deed of cession, viz. " He, John Wyatt, by
signing these presents declares to make over, cede, transfer,
and alienate unto the said John Owen Smith, for a term
hereinafter specified, the whole of the rent of certain houses
and tenements his, appearer's, property, situated in Port
Elizabeth aforesaid, and which said houses are at present in
the occupancy of the persons now to be named, and at the
rent specified against each name, to wit," &c. (here, inter
alia, the defendant and the premises in question and the
rent of the same were specified) were sufQcient to give him
a title to sue; and so the Court held and overruled the
exception, with costs.
:
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Thereafter the defendant filed a plea, in which he admitted
the lease of the premises to him as set forth in the declaration,
and also the deed of cession in favour of the plaintiff, dated
10th May, 1833, and quoad ultra pleaded the general issue ;
and secondly, pleaded as a further plea, that even if all the
allegations in the plaintiff's declaration were true, which
the defendant denies, and the plaintiff be entitled to demand
at law the sum therein claimed, yet that he, the said plaintiff,
as cessionary of the said J. Wyatt, is liable to all counter
claims or demands which he, the defendant, would be entitled
to plead as a set-off against the said J. Wyatt and the said
defendant saith that prior to the said 10th May, the said
J. Wyatt was and still is justly and truly indebted to him,
the defendant, in the following sums of money, to wit (here
;

sundry sums were specified).
Thereafter a rule had been made by consent that the
Court should decide the point of law raised in the pleadings
before calling on the parties to prove the facts at issue
between them.
This day the counsel for the parties were heard on the
said points of law.
Gloete, for

defendant, quoted Vod, 16, 2, 4.
that the defendant was entitled to set off

The Court held

against the plaintiff's demand for rents, which had fallen
due prior to the date of the cession to plaintiff, all liquid
debts which had become due to defendant before the date
of the cession, and that he had no right to plead compensation on debts due by Wyatt to defendant even before
the cession as a set-off against rents, which have become
due since the cession was notified to plaintiff on the 13th of

May, and gave judgment

for plaintiff for

£99

8s.,

and

costs,

the plaintiff his claim for the rents which fell
due prior to the 13th May, and to the defendant his defence
against the same, in so far as he would, on that day, have
been able to plead compensation thereon against Wyatt,
the cedent.
reserving

to.

Victor
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payable monthly,

vs.

Couelois.

house originally
is

a

relocation

let

for a year, rent
to month.

from month

to quit and treaty for a new lease is an
abandonment of right of tacit relocation.
Where a landlord gives a tenant a certain time to determine
whether he will take a new lease, and before the lapse
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—
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of that time validly lets the house to a third party, the
former tenant cannot keep iiossession, hut may have an
action of damages against the landlord for breach of
contract.
1838.

Nov.

2T.

Victor

vs.

Courlois.

In this case the Court decided that the effect of a tenant
being allowed to keep possession by tacit relocation, after
the expiration of the original term, of a house originally let
for one year, but at a rent of twenty-six rixdoUars per
month, is to renew the lease from month to month, and each
time for the term of one month only.
That acceptance by the tenant of notice to quit and
entering into a treaty for a new lease is an abandonment
by the tenant of all right to possess by tacit relocation
after the day notice to quit on which has been given and
accepted.

That an agreement by the landlord to allow the tenant till
a certain time to determine whether he will or will not take
a new lease does not entitle the tenant to keep possession
of the house against the third party, to whom the landlord
has before the lapse of the time so allowed, and before
receiving the tenant's answer, let the house by a valid lease,
although it may give the tenant a right of action for damages
against the landlord for breach of agreement.
The landlord quoted Van der Lindens Inst., pyp- 161, 162,
164; Kersterman, 1 Booh, p. 186.
The tenant quoted Van Leeuwen's Rom. Dutch Law,
4 Book, ]}. 392 Grotius, 19 Book, p. 337.
;
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Plaintiff's declaration stated that

Osmond, being the proand premises in Simon's Town, then
occupied by defendant by a certain agreement in writing,
dated 12th December, 1838, demised the said house and
premises to the plaintiff for the year 1839 on condition that
prietor of a certain house

Herbert vs.
Anderson.

the plaintiff wished to obtain possession of the premises
from the defendant he should give the defendant three
months' notice to quit, to be computed from 1st July, 1839.
That plaintiff, on 30th December, 1838, gave defendant
if
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notice of said demise of the premises to him, and required
the defendant to deliver up the premises to him on the 1st
of April, which the defendant had refused to do, and therefore prayed that he might be adjudged to deliver up possession of the premises to plaintiff.
The document was in the following terms
:

" I, the

undersigned, do hereby certify that I have let
Town, at present occupied by Mr.
William Anderson as a commission and a wholesale store,
to Mr. John Herbert, at the rate of fifty rixdollars a month
for the year 1839, to commence on the 1st day of January,
1839 but with this condition, that should Mr. John Herbert wish Mr. Anderson, the present tenant, to give up the
store, Mr. Herbert is to give Mr. Wm. Anderson three
months' notice to quit, from the 1st day of January next.

my

store in Simon's

;

" J.
" Simon's

OSMOND.

Town, 12th December, 1838."

It was admitted
Defendant pleaded the general issue.
that Osmond was the proprietor of the premises, and that
the document founded on by plaintiff had been executed by
Osmond. Defendant objected that this document, even if
a prior or valid lease, was null, in respect that it was not
written on stamped paper.
Plaintiff quoted the Proclamations 24th December, 1807,
26th May, 1815, 10th December, 1824, and contended that
-it was sufficient that the lease should be covered with a
stamp when produced, as had in this case been done.
The Court held this was sufficient in the case of leases,
and repelled the objection.
Musgrave contended that the document founded on by
plaintiff was sufficient to constitute a lease of the premises,
and to give him a title to sue for ejectment, and quoted
Van
Voet 19, 2, 2
Burge Col. Law, drd vol., pp. 127, 145
Zeeuwen Bom. Dutch Law, p. 401. And maintained that
this document was of such a nature as to fall under the
description given of it in the declaration, viz., " by a certain
agreement, in writing, bearing date the day and year aforesaid, demised."
And further, that defendant had no title
to possess the premises on which he could resist plaintiff's
;

;

and demand possession.
quoted Voet 19, 2, 2 Codex Batavus, voce
" Hum" sec. 26
Grotius Ink, Book 19, sec. 2, in notis ; Van
der Linden, p. 237
LybrecU's Not. Brae, 2nd vol., p. 92
title

Cloete, contra,

;

;

;

;

June, 1452, 1st April, 1580, 3rd April, 1677,
18th April, 1794, 22nd January, 1515, 28!^^ March, 1677,
dOth September, 1744 and maintained that the document in
Blacaats, 11th

;

'839.

—

'

amcSo"'
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30.

Herbert vs,
Anderson.

question did not constitute a legal written lease, and thereThat
fore gave the plaintiff no title to sue for ejectment.
it was proved that Osmond had verbally let the premises to
defendant for one year, 1839, and that, admitting that
defendant had no written lease on which he could maintain
possession of the premises against the proprietor, Osmond,
still that beiag in possession he could not be disturbed in
that possession by the plaintiff, who had no better title than
himself.
Cur. adv. vult.

gave judgment for defendant, with costs.
Court held that the four Placaats 11th June,
1452, 22nd January, 1515, 1st April, 1580, 28th March,
1677, 30th April, 1677 were merely fiscal or revenue
Ordinances of Holland, and had never become or been
made law in this Colony. That although writing may be
necessary to the validity of leases in the cases mentioned
in Van LeeuwerCs Rom. Dutch Laio, 401, it is not by the law
of this Colony required in leases of urban tenements, even
when the term is a year, at least when followed with posThat it had been proved that defendant and
session.
Osmond had entered into a verbal contract of lease of the
premises for the year 1839, which verbal lease, for the
reasons above mentioned, was a valid and effectual one,
giving the defendant a title to retain and possess the
premises during the year 1839; and thus that neither
Osmond nor, a fortiori, the plaintiff, deriving right from
Osmond only by a written lease made subsequently to the
verbal lease by Osmond to defendant, could deprive
defendant of the possession of the premises during the
year 1839.
Postea, the Court

—

The

—

Smith

vs.

Gkoenewald.

Action hy tenant against landlord for damage by non-repair.
Meconventional claim by landlord for arrear rent.
1839.

Aug.

22.

Smith vs.
Groenewald.

The plaintiff in this case hired defendant's mill for six
years, for £90 per annum, on condition that, during said
period, defendant should keep the outside of the premises
in good repair.
After having possessed them for nearly
two years, plaintiff siirrendered possession of the premises to
defendant on the alleged ground that defendant had failed
to keep the premises in tenantable repair, and thereafter
brought this action, claiming from defendant £400 damages
for

the loss he had sustained by the defendant's failure to
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the conditions of keeping the premises in tenantable
Defendant in convention pleaded the general issue,
and in reconvention claimed £49 as being the arrears of
rent due by plaintiff for the period during which prior to
his surrendering the premises he had occupied them.
Plaintiff defended himself against defendant's claim for
these arrears, which he admitted had not been paid, on the
ground that during the time he had been in occupation,
defendant, although often requested so to do, failed to put
and keep the premises in such repair as the plaintiff was by
the terms of the lease entitled to insist he should do, by
which plaintiff had been deprived of all the profit and
advantage which otherwise he would have derived from the
occupation of the premises.
After hearing the evidence adduced by both parties, and
the arguments of Attorney-General Musgrave for plaintiff,
who quoted Van der Linden, p. 257 ; and Gloete, for defen-

fulfil

repair.

1839.

^

Gr^new^ai'd.

who quoted Grot. Int. 3, 19,
12, Voet 9, 2, 12.
The Court gave judgment for Smith, the plaintiff, in
convention, for £66 damages, and for G-roenewald, the
defendant in reconvention for £49, and condemned Groene-

dant,

;S'.

wald to pay

all

the costs.

Trutek

vs.

Everest.

on an underhand contract of
The plaintiff lessor need not prove lessee's posunder the contract.

Provisional sentence granted
lease.

session

[Vol.

VowE

I, p.

vs.

Court that in the principal case he will be
damage, it will be a bar to provisioned
But proof that the repairs require a certain
sentence.
amount of money to be expended is no criterion that the
lessee has sustained a corresponding amount of damage by
able to prove

to repair.

[Vol.

''

Pedder.

satisfy the

failure

1842.

^^^'

32.]

The allegation of unliquidated damages for want of repairs
is no defence to a provisional claim for rent on a lease,
but if the lessee can make out a prima facie case to

I, p.

33.]

'
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law in
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1845.

Novels.

May°ard»s.

The

pay

in.

M.

Maynaed

Title to sue.

vs.

Usher.

Plaeaat 9th May, 1744, not

It is therefore unnecessary to register
transfer duty on a lease for 99 years.
the Colony.

on the 10th day
Qf February, 1820, William Underwood, being then the
proprietor of a certain piece of land called Waterloo, let
on lease to one John Martemis a certain part of the same
piece of ground, which said lease is in substance and. effect
as follows, that is to say,
" By this indenture or lease, Captain William Underwood, proprietor of the estate situate at Old Wynberg
plaintiff's declaration set forth that

called Waterloo, cedes unto John Martemis, lately a soldier
in the 60th Regiment, and now living with him as his
servant, a piece of ground in length 335 feet, and in
breadth 109 feet, situate on a tongue of land between the
two roads leading into Wynberg and opposite the Krakeel Water, which crosses the said road, on lease for 99
years, at the ground rent of one rixdoUar per annum, on
conditions, namely
First, that in whatever

following

:

tenement the said John Martemis may build for a residence
no canteen or store shall be kept for the sale of wine,
spirits, or public entertainment of any kind, or any article
whatever, either by the said John Martemis, or any other
person to whom he may hereafter consign the said tenement and ground, held by virtue of this lease, on pain of
forfeiture of all right and claim to the aforesaid tenement
or house and ground to the said Captain Wm. Underwood,
or to the proprietor for the time being of the said estate of
Waterloo and further if either the said John Martemis or
any other proprietor to whom he may sell or consign the
said tenement shall keep a disorderly house or allow improper inmates within the same, then the said house and
ground shall revert to the owner or proprietor of the estate
of Waterloo, and this lease become null and void.
" On these conditions the said Capt. Wm. Underwood
cedes to the said John Martemis the before described piece
of ground, to be occupied by him or his assigns for the
period of 99 years from the date of this instrument, on paying annually a ground rent of one rixdoUar subject, however, to the following obligation namely,
That whenever
the said John Martemis shall wish to dispose of his right
and title, held by virtue of this lease, and the buildings
thereon, the proprietor of the estate Waterloo for the time
being shall have the refusal of purchase at the price offered
by any other individual.
;

—

;

"WM. UNDERWOOD,
" Capt. 2ist

Light Dragoons."
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That the said John Martemis entered into and remained
ground mentioned in the

in possession of the said piece of

said lease until February, 1832, when the residue of the
lease aforesaid then unexpired was sold by the High Sheriff
of this Colony, in execution of a writ against the said
John Martemis, to the defendant, who has since remained
in possession of the demised premises.

That on the 25th day of June, 1839, the said William
sold and transferred to the said plaintiff the
certain piece of ground aforesaid of which the part aforesaid
had been as aforesaid let upon lease to the said John Martemis, whereby the said plaintiff became lawfully entitled
to the reversionary interest in the demised premises, expectant upon the legal determination of the said lease,
together with all privileges and rights arising out of the
said lease, as by the deed of transfer, bearing date the said
25th day of June, 1839, reference being thereunto had,
will appear; and that the said lease, admitting the same
to have been for some certain space of time valid, is now by
law wholly determined and void, for and in respect of the
grounds and reasons following, or of one or other of them,
that is to say, first, because the term which the lease
aforesaid purported to create is a longer term than can by
the law of this Colony be created by any lease not registered in the Deeds Eegistry Office, and in regard to which
no transfer duty has been paid to Government, and because
the longest term for which the lease aforesaid, which was
neither registered nor paid any transfer duty, could by law
be considered as enduring, has expired, to wit on or before
the 10th day of February, 1845.
Secondly, because in a tenement erected for a residence
by the said John Martemis on the said demised premises, a
certain store or shop has been by the said defendant, or by
his leave and licence, opened for the sale of divers articles,
to wit, from the month of March, 1839, till the month
of February, 1845, in which store or shop divers articles
have been sold, and were in the daily habit of being sold,

Underwood

during the said space of time, contrary to the condition
in that behalf in the said lease inserted and contained. And
that, by virtue of one or other of the said grounds and
reasons, the plaintiff is now, as the proprietor of the piece
of land, of which part was comprised in the said lease, and
by virtue also of the provisions of the transfer deed aforeclaim possession of the said demised
Wherefore the said plaintiff prays that the
lease may be declared to be absolutely at an end, and
the said defendant may be ordered to deliver up to the
plaintiff possession of the said demised premises.
said, entitled to

mises.

presaid

that
said

i***-

—

'
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The defendant pleaded the general

issue.

the facts alleged in the declaration were
either admitted or proved, and in particular it was proved
that one Joseph le Croes, to whom defendant had let a
house and premises built on part of the ground let by
Underwood to Martemis by the aforesaid lease, had, within
the period set forth in the declaration, kept a shop on the
said premises in which he had sold linen and haberdashery
j^^ ^j^g trial, all

wares, groceries, and pastry, but no spirits or wine.
It was also proved that previous to the sale by Underwood
to the plaintiff, of the place Waterloo, including the ground
let to Martemis by the lease aforesaid, not only Le Croes
but also a preceding tenant of Martemis had kept a similar
shop and sold articles of the like sorts.
The defendant admitted that the lease to Martemis had
not been registered in the land register.
The plaintiff closed his case.
Defendant put in the transfer, dated 14th June, 1839, by
Hare, as agent for Underwood, to the churchwardens of
Wynberg, of certain piece of freehold land, with building
thereon, now called Waterloo, situated at Wynberg, being
part of the property transferred and granted to Underwood
on the 4th November, 1814, and 24th December, 1818,

measuring 5 morgen 122 square roods 54 square feet.
It was admitted by plaintiff that the above mentioned
piece of land is a part of the Waterloo estate of Underwood.
Defendant closed his case.
The Attorney -General, for plaintiff, quoted Van der
Linden's Inst, 236, 237; LyhrecM's Not. Prae., 2, 94;
Plaeaat 9th May, 1744, § 9
and maintained that this
Placaat was in force in this Colony, and that therefore the
lease was null, and that there was no usage in the Colony in
;

opposition to this Placaat. And that Underwood himself,
the granter of the lease, might have enforced this legal
nullity. Secondly, he maintained that the lease was forfeited
by the breach of its condition, in consequence of Le Croes
having kept a shop in the house which Martemis had built
for a residence.
He maintained that shop and store are
synonymous ; and that Le Croes kept a store and that
his selling any article, no matter of whatever description or
kind it might be, in this store, was a forfeiture of the lease.
C. J. Brand, contra, referred to the deed of transfer in
favour of the plaintiff, by Hare as attorney of Underwood, of
the whole of the land at Wynberg belonging to Underwood,
which deed, after describing the property sold and trans" Together with all
ferred, contained the following clauses
privileges and rights arising out of a certain lease originally
granted by the appearer's constituent to J. Martemis on the
;

:
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10th February, 1820 (copy of which

And maintained that by reason of

is

hereunto annexed.")

this clause in the plaintiff's

the lease was as effectual against him as it would have
been against Underwood. And quoted Cod., 4, 65, 1, 10,
Voet 19, 2, § 1, to show that by the law of Holland, before
the Placaat of the 9th May, 1744, was enacted, the longest
lease was good against the grantor himself and his heirs, and

title

those legally representing him in the obligation of the lease,
although it was a contested question whether a lease longer
than ten years would be good against singular successors or
creditors of the lessor.
The Placaat was enacted to settle
this question, but as it never became part of the law of this
Colony (see discount Banh vs. Dawes, 8th Sept., 1829, vol. 1,
p. 380), the law of this Colony remained as it was before that
Placaat was enacted, the enactment of which proves that
previously to its enactment its provisions were not law.
Secondly, he maintained that by reason of the transfer of
part of the place Waterloo to the churchwardens of Wynberg,
the plaintiff was not proprietor of that estate of Waterloo in
favour of whom the forfeiture was created, and therefore
could not, at least by himself alone and without the intervention of the churchwardens, enforce the forfeiture. Thirdly,
he maintained that the keeping such a shop as that proved
to having been kept by Le Croes, did not fall under the
fair construction of the clause of forfeiture, which was only
intended to prevent canteens and stores for the sale of wine
and spirits, or any places of public entertainment, and can

—

never be construed as intended to prevent Martemis, for
whose benefit the lease was made, and for whose welfare the
lessor evidently felt an interest, from contributing to his
support by keeping a shop for the sale of the produce of the
ground, or of his own industry, or articles the sale of which
could not tend to immorality or breach of the peace and
that this view of the case was corroborated by the fact that
Martemis had been suffered to keep such a shop by Underwood.
The Attorney-General replied, and quoted Van Leeuwcn,
;

Cens. For., 4, 22, 5.

The Court held that the Placaat was not in force in this
Colony. That the lease was effectual against Underwood
and those who represented him in the obligation of the
which they held that the plaintiff did by reason of
lease,
the clause in plaintiff's title referring to the lease. That the
defendant's objection to the plaintiff's title to enforce the
forfeiture was bad; but that on the grounds stated by
the defendant, no act inferring a forfeiture of the lease had
been committed by defendant, and gave judgment for the

—

defendant, with costs.

ms.
^°_^^^^^her"''

174
1845.

Nov.

18.

Maynard

vs.

Usher.

Menzies, J., on the authority of Voet 45, 1, 13, douhted
whether, even if the sale of articles proved to have heen
sold on the premises had been held to have been a contravention of the conditions of the lease, the Court ought to
have enforced the penalty of forfeiture to its full extent,
and whether they ought not rather to have mitigated it to
what would have been sufficient to protect the actual
interest which the plaintiff had to enforce the condition,
namely, to interdicting the defendant from keeping such a
shop on the premises in future.

EuBiDGE

VS.

Hadley.

Tenant's right to deduction of rent for loss of
occupation caused hy the Queen's enemies.

[Decided by Menzies,

1848.
Oct. 9.

Rubidge

vs.

Hadley.

J.,

at the

Albany

beneficial

Circuit.]

This was an action to recover the sum of £60, being for
one year's rent from 1st April, 1846, to 1st April, 1847,
due by Benjamin Hadley to Eobert Henry Eubidge,
under and by virtue of a certain unexpired lease, executed
by and between the said Benjamin Hadley and the said
Robert Henry Rubidge, before the notary public James
John Henry Stone, bearing date the 4th day of October,
1841, wherein the said Eobert Henry Eubidge did demise,
lease, and let, unto the said Benjamin Hadley, all and
singular the estate, farm, or place, situated about seven
miles from Graham's Town, and known by the name of
G-letwyn, together with the dwelling-house, and houses and
erections, and all other the premises thereon,
as also a
certain lower location at Cottingham, situated in the district
aforesaid, and commonly called Clarke's Party, to hold the
same unto the said Benjamin Hadley, his heirs, executors,
or assigns, for the full end and term of seven years, commencing from the 1st day of October, 1841, at and under
the yearly rent of £60 sterling, payable by two equal
instalments of £30 sterling each, the 1st day of April and
the 1st day of October, in each year during the continuance
of the said lease,
reference thereto being had will more
fully appear
And which said property, demised as aforesaid,
hath been since the said 1st day of October, 1841, and still
is, used, held, and possessed by the said Benjamin Hadley,
under and by virtue of the lease thereof executed as aforesaid, and the whole of the rent which hath accrued and
grown due and become payable to the said Robert Henry
Eubidge, in pursuance thereof, save and except the said

—

—

:

—
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sum

of £60 sterling as hereinbefore demanded, hath been
paid and satisfied by the said Benjamin Hadley, but which
lastmentioned sum of money, although he, the said Benjamin
Hadley, has been often requested to pay, refuses so to do.
The defendant pleaded the general issue ; and for a
further plea, that the plaintiff ought not to have this
action, because he says that the defendant before the
said 1st day of April, 1846, in the summons mentioned,
was compelled by the force and violence of the Queen's
enemies, who invaded this Colony, and were threatening the inhabitants in the vicinity of the place in the
summons mentioned, and amongst others the defendant,
and that therefore the defendant, by a good and reasonable
fear, was compelled to fly and depart, and remove himself
and his family and servants, his goods, cattle, and chattels
as time permitted, to a place of safety, to wit, to Graham's
Town, and the defendant further saith that from the 1st
day of April, 1846, to the 1st day of April, 1847, he was
prevented from returning or occupying, or, except as

hereinafter stated, making any manner of profit, use, or
advantage of the said premises, or any part thereof, and
the said defendant further saith that he admits that he did
from time to time, as the state of the country permitted,
send his servants from Graham's Town to the place aforesaid for the purpose of cutting and bringing away for
the use of the said defendant certain firewood growing
and being in the said place, and which by the contract
of lease or hire the said defendant was allowed to remove,
and the defendant further saith that the use, profit, or
advantage by him derived by reason of the obtaining of
such firewood as aforesaid was small and inconsiderable,
and did not amount to near the one third part of the
use, profit, or advantage which he would have derived
from the said place, had he not, by the just and reasonable fear aforesaid, been compelled to abandon and forsake
the said place or farm ; but the said defendant further
saith, that in order to avoid litigation and to satisfy all
reasonable claims and demands of the said plaintiff, he
did, on or about the 21st day of September, 1847, at
Graham's Town, tender and offer to the said plaintiff to
pay to him the sum of £'/0, being one third part of the
rent or sum by the plaintiff demanded in this action, which
sum the plaintiff refused to accept, but which the said
defendant is really and willing to pay ; and the matters
aforesaid the defendant is ready to verify ; wherefore he
prays judgment if the said plaintiff ought to receive from
the said defendant any greater sum than the said £20 so
tendered as aforesaid before the commencement of this

—

isis.
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and he prays that the claim or demand

plaintiif,
Rubidge

vs.

Hadley.

except as to said

sum

of the said
of £20, be dismissed, with

ortviQ
L-Ohlb,

James Honey examined by Uhden,

for the plaintiff: I
a farmer. I occupied a portion of the farm under defendant at a rent of £20 a year. I paid him that sum to
April, 1847.
(On cross-examination the witness said the
defendant had applied to him for his rent up to April,
I paid it rather than run the risk of a law suit.
1847.)
Defendant told me that he intended to dispute the rent, and
I paid the money conditionally that defendant was to return
it if he was not compelled by law to pay.
I left the farm
The Kafirs had made
at the same time as the defendant.
some attacks in the neighbourhood. It was never safe to
return to the farm until April, 1847. I did not return during
that period, and I made no use of the farm. I never during
that period had a head of cattle upon it, nor was I able to
The defendant did not return during that period
cultivate.
to my knowledge, excepting that he sent the cattle there
once.
They were there two days with armed herds, and

am

40 head of them were stolen by Kafirs.
By the Court The farm is a dangerous farm. It will
I had the grazing of about
carry about 700 head of cattle.
60 head.
Jeremiah Honey sworn
I know the farm in question.
I have lived within two or three miles of the farm for about
twenty-seven years. I am a farmer and know defendant's
farm well. A portion was let to my nephews, another portion
was let by defendant to John Ford, who is dead. It was
unsafe to remain on the farm after the commencement of
the war. I was obliged to leave my place about the time
defendant did. Just about that time my servant boy was
shot dead by the Kafirs at Botha's Hill just by. It was
never safe to return to the farm till April, 1847. I have
not yet returned to mine. I know the defendant cut wood
during the war. It was very dangerous to do so. I acted
as his agent on one occasion when he was at Fort Beaufort.
I paid him then about £6 in cash.
The average price of
wood during the war was 20 rds. a load.
Cross-examined by Porter, A.-G., for defendant The
farm is a good farm. I was acquainted with the manner
in which defendant managed it.
I knew the number of
cattle and stock he had on the farm.
The farm must have
been before the war worth to defendant at least from £300
:

:

:

£400, besides the increase of stock. I calculate this
from the milk, butter, and other produce that defendant
used to sell.
Mr. Brumage, Mr. Brooks, Mr. Pankhurst, and Mr.

to

'
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Orsmond, the market-master, were called

to

prove the

number of loads of wood drawn by the defendant during the
war, amounting in all to 43 loads. The defendant admitted
50 loads.
Defendant closed his case. The Attorney-General did not
call any witnesses.
Ebden, for plaintiff, contended that inasmuch as the defendant had been proved to have received £20 from the
under tenant Honey, and had proved on the estate of Ford,
for £20, and had made £50 by the wood, the plaintiff was
entitled to the full amount of the rent.
There was no evidence as to any tender.
The Attorney-General applied to the Court to examine
the witness who made the tender.
By the Court Mr. Eoberts, the attorney for the defendant, being called and sworn, said
I am the defendant's
attorney. Mr. Haw called on defendant when I was present.
He demanded £60 for the rent I tendered £20. Mr.
Haw dispensed with the counting of the money he said he
would take it for part. I said I offered it as a sufficient
sum in discharge of the rent. Mr. Haw refused to take it.
Ebden, notwithstanding the tender, contended that the
plaintiff is entitled to his full rent. The defendant has had
the use of the farm, and has made more than the rent, and
it would be a hard case, under such circumstances, that he
should enjoy the money derived from the farm and the
:

:

;

;

plaintiff lose his rent.

Porter, A.-O. : By the law of England losses for nonuser of this kind fall on the tenant, by the law of Scotland
they fall on the landlord, and also by the Eoman-Dutch
law, where such losses are occasioned by reason of extraordinary seasons of unfruitfulness, war, fire, and acts of God.
(Van dcr Linden, 238, 239; Gfrotius, Book 3, c. 12, sect.

Voet L. 19, 2, 23.)
Burffe's Colonial Law, 3, 686;
to the wood, it was a mere easement thrown in for the
convenience of the tenant ; it was never contemplated that

12;

As

he was to pay rent for
more than sufScient.

it

;

therefore the tender of

£20 was

Ebden, in reply
The cases quoted only apply where
there was a total failure of occupation here the defendant
had occupied and made his rent out of the land, and he
therefore ought to pay the full amount of rent, having made
it from the property of the plaintiff.
Menzies, J. This is an action to recover the sum of
£60, being one year's rent of a farm from 1st April, 1846,
It is proved that the
to 1st April, 1847, let under a lease.
defendant was compelled to leave the farm in April, 1846,
by the Queen's enemies, and it was unsafe without danger
:

;

:

N
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It is necessary to look to the
of life to occupy it to 1847.
terms of the lease in order to see what was contemplated to
^^ enjoyed. It is proved that this was a valuahle farm,
consisting of arable land, pasture land, and wood land;
these three advantages were then clearly in the contemplation
of the parties when the lease was executed. Now for the
period for which it is attempted to recover this rent it is

proved that the defendant was deprived of the arable land
of the pasture land, and had only the use of the wood
land.
It is clear by the law of this Colony that a tenant is

and

entitled to

demand the

entire remission of his rent or an

abatement of part, according as he has had no use of it
during the whole or part of the time of lease, unless this
had been occasioned by his own fault. All the authorities
agree on the point, and I am therefore of opinion that the
rent must be apportioned. It has been proved that the farm
was worth to the defendant before the war from £300 to
£400 a year during the period stated it has been proved
that he has derived a profit of £70 only, for I throw overboard altogether the sum he has proved against the estate
of John Ford, which it is probable he will never receive.
The rent is to be apportioned on the profit made, not on
the gross amount received, and I am therefore of opinion,
according to the law of this Colony, and looking to all the
circumstances, that the tender of £20 made by the defendant was ample and sufficient remuneration for the use he
had of the farm during the time stated. There must therefore be a judgment for the plaintiff for the £20, the plain tiif
to pay defendant's costs,
the defendant intimating that
from April, 1847, he was willing to pay the full rent.
;

—

'
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MANDATE.
Cooke

A

vs.

Hogue and Another.

special poiccr of attorney to sell goods and receive
gives no power to go beyond, nor to defend suits
therefore

an

action hrought

against

money
; and

isss
'^""°
June 16.

such attorney dis~

missed accordingly.
[Vol.

p. 302.]

I,

Ohiappini

vs.

Geoege.

Mandatores liable to make good the expenses of the mandate
each pro rata his own share, but not liable to make good

June

so.

June

23.

the shares of insolvent mandatores.

[Vol.

I,

p. 303.]

NiSBET & Dickson
English Assignees

:

nees themselves

ment, not

capacity

of.

and one of

vs.

Venables.

Proof by

sufficient.

[Vol.

I,

affidavits of assig-

the bankrupts, of their appoint-

p.

304.]
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Heaetley
se?M

vs.

Poupaet.

ceases ly the death of the mandant (princijpal).
Proceedings in name of a dead person, after death, null,
and set aside. Costs of attorney for proceeding in the
name of a dead party not allowed where death known to
him.
[Vol. I, p. 400.J

Mandate

Eowle's Executoe
1831.

A

vs.

Mostbet.

hond executed in favour of a mandatory {agent)

may

" or

Ms

sued upon
of the mandatary after death of the mandant {principal).
administrators,"

hy the administrator

he

[Vol. I, p. 534.]

Brink,
Dec. 29.

A judgment

Beeda,

q.q.

vs.

Voigt and Anothee.

against a plaintiff suing as agent for another not
him personally unless so ordered.

executable against

[Vol.

Elliott

I, p.

vs.

Agent and Principal.

A

on a

1833.

i'ltetus':

Albeetus.

— Guarantee hy Agent.

of exchange, about to leave the Colony,
person whom he constituted Ms agent
an undertaking in the following terms, which he gave
his creditor : " As agent for D. & B. P., the following
acceptances which you hold of them at maturity will be
paid by me'' This was held by the majority of the Court
to be an undertaking binding the agent personally, and
a guarantee of payment of the bills hy him, whether he
has funds of his principal or not,

debtor

obtained

^'ll^-

537.]

hill

from

the

The following were the facts of this case. The plaintiff
on 7th April, 1832, drew a bill on the firm of Messrs. D. &
B. Philips, for £786 17s. 6d., payable six months after date,
which was accepted by B. Philips, the partner resident in
this Colony.

:
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The plaintiff indorsed this bill to McDonald. It having
become known that B. Philips intended to leave the Colony,
McDonald asked him for security that this bill would be
paid when due, and on the 9th July, 1832, Philips gave him
the following letter

"Cape Town, 9th
" A.

McDonald,

Esq.,

July, 1832.

Cape Town.

—

"Dear Sir, As agent for Messrs. D.
following acceptances which you hold of
will be paid by me.

&

B. Philips, the

them

at maturity

" I have, &c.,

"J.
"

1832.— October 7
1833.—January 7
" 1832.— November 5
"

ALBEETUS.
£786 17

6

786 17 6
706 17 6"

McDonald stated that he had no conversation with the
defendant personally on the subject of the payment of the
bill or of this letter.

B. Philips left the Colony, and when the bill became due,
it to defendant, and on his refusal
to pay it, protested the bill, and demanded payment from
plaintiff as drawer, and on receiving payment of it gave him
a cession of the bill.
Plaintiff now sued defendant for payment of the bill, in
respect of his letter on the 9th July, 1832, above quoted.
In his plea the defendant admitted that McDonald had
applied to him to know whether the bill would be paid
when due, and pleaded that, on the 9th July, 1832, he, the
said defendant, having been appointed the general agent of
the said firm of D. & B. Philips, during the intended absence from this Colony of B. Philips, the managing partner,
passed the undertaking contained in the letter of 9th July,
1832 ; that in giving said undertaking in writing, the defendant passed such engagement in his capacity as the then
agent of the said firm, but that he is no longer agent for
said firm, the estate of which has been surrendered as insolvent, and trustees duly elected for the administration
thereof, by reason whereof the defendant is not personally
And that plaintiff was the drawer
liable for the said claim.
as well as the first endorser of the bill, and by the cession
thereof to the plaintiff, his capacity as holder and drawer
became merged, and that the plaintiff as joint debtor in
said bill is not entitled to recover the amount, upon and by
virtue of defendant's said undertaking.

McDonald presented

1^33.

—

"

Aibe'tul;
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Feb. 22.
Elliott vs.

Albertus.

The Attorney-General, for the plaintiff, referred to the
case of Boss vs. Muntingh (Vol. 1, p. 39), and maintained
that the letter of the 9th July, 1832, was a positive, unconditional, and unqualified undertaking by the defendant
to pay the bill when it became due, whether he then had
funds of D. & B. Philips in his hands or not, or then continued or had ceased to be their agent, and that the words
" as agent " in the beginning of the letter had not the effect
of freeing him from personal liability {Bayley on Bills, page
56, note 5, and 54 ; Paley on Principal and Agent, cap. 6, and
page 298, 311) ; and maintained that as McDonald, in consequence of this letter, gave credit to Albertus, and thus
forbearance to Philips, this had the effect of making the
letter a guarantee, even although it were ambiguous in its
Edit. 1821,
terms.
[Bell's Commentaries on Bankrupt Law.
vol. 1, p.

390, 422.)

maintained the contrary, and quoted Dig. 45, 1,
18, and maintained that however favourable the
civil law might have been to the plaintiff's argument, yet
that the law of Holland differs entirely from the civil law
(Barels Advysen,page 102; Ooren Observns,,
in this respect.
258 Van Zeeuwen, Oens. For. 4, 3, § 6.) He stated nothing
in support of the second plea.
( Vide Ghitty on Bills, Edit.
Cloete

99, 38,

§

;

5, p. 36, 226.)

Menzies and Kbkewioh, JJ., held that the circumstances of this case proved that although defendant had no
communication personally with McDonald, yet that he
gave the letter to McDonald to satisfy the desire for some
additional security, expressed by him to Philips, and by
Philips communicated to plaintiff, and consequently that
the defendant must be deemed to have given the letter, not
merely as a notice that he was to be agent for Philips, but
as thereby giving McDonald security of some kind and to
some extent or other, in addition to that already possessed
by McDonald, which a mere undertaking that the bills
would be paid at maturity, given by defendant as agent,
and so expressed as to bind only his principal Philips, and
not himself, would not have given. That the insertion of
the words " as agent " did not necessarily prove that the obligation was granted with the object and intent of binding
Philips, and not defendant personally, because the words
" as agent " might have been inserted to show the character in
which Albertus became a party to the transaction, and that
it was on behalf of Philips, and not of Elliott, that he undertook the payment, and that it was as being agent of Philips,
and not in consequence of any valuable consideration
already received by him from Philips, that he did so. That
in the law of Holland, as in that of England, it is a settled

.
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principle that the insertion of the words " as agent " do not
se necessarily in every case free the agent from personal
responsibility.
( Vide Van Leeuwen Cens. For. 4, 3, § 6 and

'pn

1833.

Feb. 22.
Elliott vs.

Albertus.

Foley, 294 and 211.)
That
7
there is no ground for holding that the words " as agent " have
the effect of qualifying the positive personal undertaking
to pay implied by the words "will be paid by me."
That
as McDonald, in consideration of getting this letter, gave
forbearance to B. Philips, by allowing him to leave the
Colony without futher security, want of consideration

Bayley on

;

Bills,

54 and 56

;

cannot be pleaded as a bar to the claim made on this letter
by McDonald or by Elliott, who by the cession is placed in
the same situation that

Wyldb,

McDonald would have been

C.J., differed

in.

from the other Judges on nearly

the points above set forth.
Court, by a majority, gave judgment for the plaintiff,
with costs. {Vide Westhuizen vs. Fope and Devenish, 11th
May, 1842.
Vol. 2, Ft. 1, p. 60.)

all

The

McDonald
Agent and Frincipal.

vs.

Albeetus.

Guarantee.

Fill of Exchange.

One of

the acceptances referred to in the follovjing undertaking hy an agent on hehalf of his principal, who was
about to leave the Colony, " as agerd for D. & E. F.,
the following acceptances which you hold of them at
maturity will he paid hy me," having fallen due after the
return of the principal to the Colony, the Court, hy a
majority, held the agent personally liahle, notwithstanding
the principal's return.

Fostea.

—The

dissentiente)

Court by the same majority (Wylde, C.J.,
on the same grounds gave judgment for the

plaintiff against the defendant for the promissory note for

£706 17s. 6d., due on the 5th November, 1832, last mentioned in the list in the defendant's letter of 9th July, 1832,
with costs, notwithstanding that Cloete, for the defendant,
maintained that the circumstance that the bill now sued for
did not become due until the 5th November, 1832, while
Philips had returned to this Colony on the 15th October,
and that the estate of D. & B. Philips was placed under
sequestration on the 17th October, made this case very
different from that of Mliott vs. Albertus, where the bill
sued for became due on the 5th October, before B. Philips
returned to the Colony, and quoted Heinneccius Wissel-

June

1.

McDonald

vs.

Albertus.

"

:
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—

re^i, 3, cap. § 32, note, 'pages

jmlV
'

^Sbert^!"'

187 and 284, and

cap. 5,

§

12,

note 20, which is as follows
" This follows from the general principle of mandates,
quod quis per aliwm facit ipse fecisse intelligitur, so that

thereby the person accepting the mandate cannot be sued
However, it is clear that
in his own person for the same.
his mandate must be clearly shown, for otherwise the principal would not be responsible, but himself.
On the same
principle, if a principal draw a bill on his factor, without
adding that it is in his capacity as his factor, and the latter
accept the same as having power from his principal, the
drawer, he will still be personally responsible, without being
able to avail himself of his addition as agent." See also p,
187, 4th chap., § 26, text.
"If the drawer promises to pay a bill of exchange, his
engagement must be written under the bill, as follows
/
accept and promise prompt payment.'
Sometimes a factor
accepts as agent, when it is done in words to this effect or
similar ' In the name of my principal, N. N., and by virtue
of his power, I accept and promise prompt payment.'
(Pothier on Mils, 2nd vol., §§ 20, 25. Sed. Vide Van der
Keessel, Th. 851.)
:

'

:

SlLBEBBAUEB,

Q.Q.

DavIS, m.

MoDONALD AND

SUTHEELAND.
Mandatary.

An
Deo^o.
siiberbauer, q.q.

McDonald and
Sutherland,

Insolvent.

Pleading.

uncertificated insolvent

may

he

Exception.

a mandatary,

This action was brought by Silberbauer in the capacity
of agout or mandatary of Davis.
The Attomey-Gcneral, this day, argued in support of the
exception pleaded by the defendant, McDonald,^that at
the time of filing the declaration, and hitherto, the plaintiff
was and is an uncertificated insolvent, and dead in law, and
cannot have or maintain his action against the defendant;
and quoted Van Leeuwen, Cens. For., 4, c. 24, p. 440, and
maintained that no uncertificated insolvent could act as a
mandatary, and quoted Van Leeuwen, Cens. For., 4 c, 24 §,
p.

440

;

Voet, 5, 1, § 10.

Cloete, contra,

part

quoted

Voet, 42, 3,

10

;

17, 1, 5

;

Gens. For.,

2, 1, 33, § 27.

The exception was overruled with costs, and defendant
ordered to answer over in eight days.
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Kyneveld

A

vs.

The Wine Dep6t.

" Negotiorum, Gestor " suffered

to

j^^^^\^_

appear in Court.

Tto'wineDrbt

In this case the Attorney -General moved to make absolute
a rule granted calling on the Wine Depot Company or
Association to show cause why a scheme of distribution
should not be amended in terms of the Master's report.
Brand appeared, and stated that he had no power of
attorney or other authority from the said Wine Depot
Company or Association to appear for them, but that he
appeared as their negotiorum gestor to show cause against
the rule.
The Court allowed him to appear in that capacity solely
in consequence of the consent of the other party, and by no
means admitted that he had any right to appear in that
capacity if any objection had been made to his so doing.
Eule made absolute, with costs, unless cause to the contrary shall be shown before this day week.

Neethling
Procurator in rem

suam
nam

vs.

Taylob.

entitled to sue
su

for rent on a

lease.

1834.

Dec. 23.

[Vol.

Dickinson
Mandatary.
cipal,

Van

vs.

I, p. 30.]

Ley,

q.q.

Van Deb

Chys.

Summons must he directed against absent printhough served upon agent within the Colony.

der Chys, before leaving the Colony, executed a

power of attorney in favour of Ley, whereby he constituted
and empowered Ley
srenerallv. in his name and in his place,
f, T •'°.
*^iiii?
i^
to conduct and execute, as well in as out 01 courts or law,
all the affairs, without distinction, in which the interests of
the appearer are in any way concerned, consequently also
to receive moneys and to make payments, to settle accounts,
to pass receipts, and to make good the same in all cases
amicably, and in case of unwillingness to compel those unwilling by means of law, before whatever tribunal it may
,

J.

T

commence actions at law, to appeal
against those against him, or to prosecute and bring the
same in review, &c.
be, to that effect to

isss.

^^o'Dickinson m.
Ley, q.q. Van
derciiys.
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Feb^to

"-—

'

uyfq?q™

"an

der Chys.

Dickinson, the legal holder of a bond passed by Van der
Chys, and by which he mortgaged certain landed property
belonging to him, situated in this Colony, sued Ley on a
summons, which "commanded Ley, in his capacity as the
general agent of Van der Chys, absent from this Colony,
that he render to Dickinson, £150, which the said Ley in his
aforesaid capacity owes to the said DicJdnson, upon and ly
virtue of a mortgage hond passed and signed iy Van der
And unless he shall do so, then summon the
Chys, &Da.
said Ley in his capacity as the general agent of Van der
Chys to appear and show wherefore he hath not done it,
&c., and to show cause why the property mortgaged should
not be declared executable."
Ley did not appear.
Proof was offered that Ley had accepted and acted under
his appointment in the above quoted power of attorney.
But the Court was of opinion that the summons ought
not to have been directed against Ley, and that the power
of attorney and his acting under it were not sufSeient to
support the allegation that Ley, in any capacity, owed the
sum in the bond; that the summons ought to have been
directed against Van der Chys, and that service of it on his
attorney, Ley, would have been good service, notwithstanding Van der Chys's absence from the Colony.
On hearing this opinion the plaintiff withdrew the case.

NiCHOLLS, AND DeACON, HIS ASSIGNEE,

VS.

THOMSON,

Watson, & Co.
Ship-agency.

A

ship having heen condemned as unseaworthy in one of the
ports of the Colony, and sold ly the agents on behalf
of the owner, in an action brought hy the assignees of
the owner against the agents to account for the proceeds,
the Court ordered the account rendered to he debated, notwithstanding that the charges in it to which objection were

taken had been admitted in an account-current signed
as correct and settled between the agents and the master of
the ship.

A
A

charge of 2| per cent., made as commission on transhipment of certain oil forming the cargo of the ship, to
another vessel, was reduced to IJ per cent, after hearing
the evidence of m.erchants on the subject.
charge for commission for entering into a security bond to
answer the adjudication of an action in the Vice-Admi-
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rally Court by the crew for wages, in regard of which
the ship had been arrested, was wholly disallowed, the
action having been dismissed

and

the

bond thereby rendered

null.

An

account paid by the agents
alleged by him to be due on

him and

to

the

master as a balance

an account-current between

owner disallowed, as having no relation
agency.
The agents had no right to
take upon themselves, without authority, to admit the
correctness of, and pay, claims by the master on account
of transactions between him and the owner prior to their
whatever

the

to

their

agency.

A

payment

to tioo of the crew of wages due to them, which
they might have enforced out of the proceeds of the hull,
was maintained as having been made beneficially for the

plaintiff.

The

was the assignee of the insolvent
owner of the bark Castor.
In September, 1831, the Castor had been condemned in
Simon's Bay as unseaworthy, and the plaintiff brought this
action to recover from the defendants the proceeds of the
cargo and vessel, offering to allow a deduction for such
commission-agency and disbursements as they could show
themselves to be entitled to.
With their plea, the defendants filed an account of the
proceeds of the vessel and cargo, sold by them in this
Colony by the direction of the master, as they alleged,
together with the application thereof.
To this account, the plaintiif, in his replication and
debate, stated sundry objections.
In their rejoinder and counter debate, the defendants
pleaded that, with respect to the first six of the objections
made by the plaintiff, they were not bound now to debate
the same, because the whole of the charges now objected to
have been admitted as just and correct, and settled by and
with the said master of the vessel.
This day, Cloete, for plaintiff, argued in support of the
plaintiff in this case

Nicholls,

who was the

sole

said six objections.
The Attorney-General, contra, argued in support of the
exception made to those objections in the defendants'
rejoinder, and produced an account-current made out by
defendants as between them and the plaintiff, in which the

sums referred

to in those objections were placed to the
debit of the plaintiff, and the balance brought out, and
which account-current was signed by the said T. Litchfield,
the master of the vessel.

1835.

Aug.
June

18.

12.

Nicholla, and
Deacon, his

Assignee, vs.
Ttiomson,

Watson,

&

Co.

:
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^1835.

—1-

'

^D^SI^'hS*
'^^otSd'"'
Watson,

& Co.

The Court held that the plaintiffs were not debarred
from proposing the said objections by reason of the accountcurrent signed by Litchfield, and the settlement alleged to
^^^^ been made between the defendants and Litchfield, and
accordingly gare judgment to that effect. ( Vide Abbot on
Ed. lS21,pp. 102, 107, 240, 241.)
Postea (3rd November, 1836). The parties produced
their evidence, and were heard in support of and against
the plaintiff's objections to the defendants' account. The
plaintiff had charged £100 as commission at 2^ per cent, on
the transhipment of certain oil valued at £4,000, part of the
cargo in Simon's Bay, from the Caster to the Corsair, in
which it was sent to London. The plaintiff objected that
the rate of commission charged was too high, and called the
master, Litchfield, who stated: "I transhipped the oU
myseK from the Castor to the Corsair. Three or four of
the men and five or six of the ship's apprentices assisted.
The defendants had neither a partner nor a clerk present
at the transhipment.
Wools, their agent at Simon's Bay,
assisted me in getting my men to work, and sometimes in
getting men to hire. Whenever I wanted anything, I
applied to him."
Two merchants of Cape Town, Jlessrs. A. McDonald,
sr., and S. Townsend, swore that, in their opinion, 2J per
cent, was a fair and usual commission, and two others,
Messrs. Billingsley and Pillans, that 2^ per cent, was an
overcharge, and that 1^ per cent, was fully sufficient comShippiiig,

—

mission on such a transhipment.
The Court (Chief Justice absent) allowed only 1^ per
cent.

On

the arrival of the Castor in Simon's Bay, the vessel
tackle, &c., had been arrested on a warrant issued
by the Vice-Admiralty Court in an action brought by the
crew against the master for recovery of their shares of the
oil which the vessel had made, and for breach of contract.
In order to obtain the release of the vessel, the defendants,
with Mr. G. W. Prince, had entered into a security bond for
£2,000 to answer the adjudication of the said action. The
action was finally dismissed, and the bond thus rendered
null.
The defendants had charged £50 as commission at
2J per cent., on the amount of the said bond. Plaintiff
objected that they were not entitled to any commission on

and her

and called Mr. G. W. Prince, who stated
a merchant in Cape Town, and was one of the
sureties in the bond in question.
I received no value for
doing so. The defendants had, on a former occasion, signed
a similar security bond for me without receiving any
pecuniary consideration."
this transaction,

"I am
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The Court thereupon sustained the objection.
The defendants had debited the plaintiff in their account
with the sum of £691 12s. 4d., as having been paid by them
to Litchfield, as the balance due to him on his accountcurrent as master with the owner of the Castor previously
to her arrival in this Colony.
The plaintiff objected to this item in toto, and denied
that he had been indebted in any part of the said sum to
Litchfield.

The Court sustained this objection, on the ground that
the payments alleged to have been made to the master had
no relation whatever to the subject matter in which the
defendants were the agents of the plaintiff, and that the
defendants had no right to take upon themselves, without
authority from the plaintiff, to admit the correctness of,
and to pay, claims made by the master on account of debts
alleged to have become due by the plaintiff to him prior
And that,
to the employment of the defendants as agents.
under the circumstances of the case, the plaintiff ought not
to be compelled to litigate in the Courts of this Colony
with the defendants matters in dispute between the plaintiff
and his shipmaster, arising out of transactions which
occurred previously to the arrival of the ship here
and the employment of the defendants as agents. But
the Court sustained the right of the defendants to
debit the plaintiff with £168 3s. lOd., which, it was admitted, had been paid by them to Shuker and Smith, two of
the crew, as the wages due to them, because, as there was
no express stipulation in the ship's articles respecting the
wages of those two men, which were to be at the rate of so
much per month, either as to the time when or the place
where they should be payable, or as to what would render
them liable to forfeiture, the claims of those men for their
wages must be regulated by common law. And that therefore, as the ship had brought the oil she had made to the
Cape, and as her hull, &c., had sold for more than was
sufficient to pay the wages of those two men, they were
entitled to have demanded and enforced payment of their
wages out of the proceeds of the hull, &c., and consequently the defendants had acted beneficially for the plaintiff when they paid those men the amount of their wages.
{Vide Abbot on Shipping, Ed. 1^21, part 4, cap. 2 and 3,
pp. 447, 451, 452.)
On these grounds, the Court dismissed the plaintiff's
objection to this item of the account.

1835.

Aug.

18.

NlcboUs, and
Deacon, bis
Assignee, vs.

Thomson,
Watson,

&

Co.
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Trustee of Ziedeman
Not.

vs.

Db Wet.

Where on voluntary/ separation a mensd, thoo-o, et communione
an attorney of the Court was anointed by the husband

1836.
4.

as his agent in the administration of the joint estate
the Court held that such attorney was entitled only to
commission as agent, and not to fees as an attorney,
[Vol.

Moodie

vs.

237.]

The Eegisteak of Deeds.

Agent.

A

I, p.

Transfer.

general 'power of attorney, cum specialihus potestatibus,
without special authority to sell immovable property,
does not authorize the sale and transfer of immovable
property.

Circumstances in lohich a transfer by virtue of such a power
together with a holograph letter of the principal was
allowed by the Court, without prejudice to the principal's

1840.

^!L-

'

°

"Registrar of
Deeds.

On leaving this Colony in 1829, Mr. John Moodie executed, before a notary, a general power of attorney, cum
spcciaUbus fotcstatibus, in favour of his brother, Mr. Donald
Moodie, but containing no power or authority to sell or
transfer immovable property.
After his departure, Mr,
John Moodie wrote several letters to his brother Donald,
desiring him in urgent terms to sell a certain landed property belonging to him, and to remit the proceeds. Mr.
Donald Moodie accordingly sold it, and the purchaser now
was anxious to obtain transfer, which Mr. Donald Moodie
was ready to make, but the Eegistrar of Deeds refused to
draw or register the deed of transfer, on the ground that
Mr. Donald Moodie had no sufficient authority to enable
him to sell and transfer lands. It was agreed on all sides
that the power of attorney as it stood would not, per se,
authorize Mr. Donald Moodie to sell or transfer the property, and that, therefore, if there was nothing else than the
power, Mr. Donald Moodie would have had no title to give
transfer which the Eegistrar of Deeds could recognize.
But the Court (Kekewigh, J., absent) held that the
power of attorney, in conjunction with the holograph letter,
gave Mr. D. Moodie such & prima facie title to give transfer as to entitle him to call on the Eegistrar to execute
and register the deed of transfer, vcdeat quantum, and

;
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therefore ordered the Eegistrar to do so accordingly.
The
Court held that the execution and registration of the deed
of transfer would in no case prejudice the rights of Mr.
John Hoodie, or his representative, supposing that it should
afterwards turn out that the letters were not authentic, or
did not, in conjunction with the power of attorney, give Mr.
D. Moodie power to sell and give transfer of the lands, or
involve the Eegistrar in any responsibility for having
drawn and registered the transfer.

Habeis

vs.

1840.

March
Moodie

12.

vs.

The

Registrar of
Deeds.

Euthven.

Mandate.

Sale.

Variance between contract alleged and proof.
Authority hy letter to purchase a wagon at a sale in which
the principal wrote, " T expect the sale is at six months'
credit" is exceeded by a purchase payable in cash or on
delivery.

Plaiatiff, in his declaration, claimed payment from defendant of £107 2s., as being the price of a wagon and oxen,
which he tendered to defendant, and which he alleged had
been sold by him to George Euthven, the son of the defendant, who was duly thereto qualified by said defendant,
and for account of said defendant, for said sum of £107 2s.,
to be paid for in cash on delivery.
Plaintiff put in evidence the following letter from defendant to his son " At the sale of Harris is a wagon complete for the road with all its gear for twelve oxen, and I
hear he has a good span of oxen of a powerful strength.
Should I not come by the time of the sale, and if you can
buy this wagon, &c., &c., you had better, and send it to
me at Mr. B. MuUer's for goods, and we will establish a
regular conveyance to and from Worcester. 1 shall attend
Not more than twelve oxen. Some
chiefly myself to it.
friend will advise you of the worth, so as not to give more
the cheaper the better of course. If security is wanted I
don't know, but I expect the sale is six months' credit."
And called Adrian Marthinus Nel, the auctioneer through
whom the sale had been made, who stated that the son
having bid for the wagon, " I went to him and said I can't
take your bid I can't give you credit. He then showed
me a letter, and said it contained an order from his father.
I said I don't know
It was in English I did not read it.
your father, you must give security to me from a resident
in this village.
This was spoken so loud that any person
:

;

;

Aug.

11.

Harris

vs.

RuthveD.
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could have heard it. Plaintiff then came up and said, I
will be security for the wagon, I will take your bid, upon
Condition that I shall keep the wagon until your father either
pays me or gives me security.'
The wagon, and afterwards
twelve oxen on the same terms, were then knocked down to
him, and he signed the vendue roll."
'

a"*":!
'

EuUiven.'

The Court absolved defendant from the

instance with

on the ground, first, that the bargain, as proved
by Nel, was at variance with that alleged in the declaration,
viz., that the sale was for cash to he paid on delivery, and
that this variance between the facts alleged in the declaration and the facts proved was fatal to the action, even
although the son had had authority to buy, on condition
that cash should be paid on delivery
second, that the
letter of defendant to his son did not prove and support the
averment in the declaration that the son was duly qualified
to make the purchase on the condition alleged in the
declaration, but the contrary.
costs,

;

Smith

A

1841.

^^

'

Southey.

vs.

commission agent who has rendered an account-current of
his commission sales, showing a balance in favour of
his principal, cannot be siiM for such balance in a
provisional

case.

[Vol.

Ohiappini

&

Co.

I, p.

vs.

53.]

Jaffeat's Trustees.

Vindication of principal's goods in
Vindication of proceeds of principal's
goods in the hands of factor.

Ownership.

Insolvency.

hands of

1.

On

factor.

a
own

the insolvency of

factor, his principal is entitled

to

property, all goods which he can
trace to have been consigned by him to the factor, to be
sold by the latter as factor, which at the date of insolvency
are in the factor's possession ; the property in these goods
vindicate, as his

forming no part of
2.

Where

the factor's estate.

the factor had sold goods of the principal, and taken
in his own favowr in payment, which remain in
the factor's hands at the date of the sequestration, the
bills
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principal

is entitled to these bills to the extent of the
balance remaining due on account of the proceeds of
the goods consigned to him and not paid, or remitted for

before the insolvency.
3.

The factor having sold his principal's goods, and having
been sequestrated before the price of the goods has been
paid by the purchaser, the principal may sue for such

unpaid

price,

factor in his
4.

although the goods had been sold by the

own name.

The fact of the factor's having credited

the principal

with

the price of the goods, as sold, in his boohs, does not affect
the principal's rights as stated in 2 and 3.
5.

An

6.

The stating of an account-current between

agreement that the factor should receive a del credere
commission does not affect the rights of the principal.
the principal

and

and an

action brought by the principal for the
balance of this account-current before the surrender, does
not affect the prhicipal's rights.

factor,

7.

The balance for which

the principal

was

creditor,

and

than the
amount of the hills and outstanding debts mentioned in
2 and 3, this amount is not subject to deduction on account
of costs, charges, and commission of the factor.
the transactions with the factor, being greater

8.

Certain promissory notes by purchasers in favour of the
factor, representing, in part, goods of the principal, the
principal is entitled to a proportion of the proceeds of
the notes corresponding to the amount of the price of his
goods, as if they had been granted for the exact amount
of the price of his goods.

9. Bills

granted by an auctioneer

same position as

bills

to the factor are in the
by the purchaser directly in the

factor's favour.
1343.
The insolvent, Jaffray, was a merchant, and commission
agent at G-raham's Town. The plaintiffs had for some time
joneS'.
before the sequestration of his estate consigned goods to cMap^&co.
him for sale, for which he was to receive a commission of
^'j./^^^f^
5 per cent., and 2^ per cent, del credere. It had been the
practice of the insolvent to remit his own promissory notes
at six months, monthly, for the amount of sales during the
month, but the practice was changed, and he undertook to
remit cash or produce, as he had the means to do so, sending
monthly accounts of the sales effected by him.
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Shortly before the date of the sequestration the insolvent had handed over to the agent of the plaintiffs the
residue of their consigned goods which he had on hand. He
had not remitted to them to the full amount of the goods
The position of the insolvent in regard to
sold by him.
such goods consigned by the plaintiffs which had been
There were accounts standing open in his
sold was
1.
books against purchasers of such goods. 2. There were
bills of exchange and promissory notes in his favour
given for such goods in his possession. 3. There were
in his possession promissory notes in his favour by persons
for goods consigned, of which some had been consigned

—

plaintiffs, some by other persons.
The shares in
these notes applicable to the goods which had been consigned by the plaintiffs were traceable from the books and
accounts.
All the goods consigned to the insolvent by his several
principals, including the plaintiffs, were sold by him in his
own name, and the bills of parcels were made out and
delivered in his own name, without mention of the conThe insolvent was in the habit of selling such
signors.
goods out of his stores and by public auction. After making
out the account sales of the several consignees monthly, he
entered them into his account sales book, entered the
amount of the sales of each to their credit in the journals,
and then carried them to their credit in their respective
accounts in the ledger under the head of " by merchandise
Whatever
sales," without any mention of the purchaser.
amount was received for them he used as his own funds.
At the same time he carried on the business of sale on consignment he did a considerable amount of business on his
own account.
On the 17th December, 1841, an account-current was
made out by the insolvent's bookkeeper between him and
the plaintiffs, in which there appear all the sales made up
to that time, with the charges and commission and dd
credere, showing a balance due to them by the insolveot
as their agent.
All the matters in issue in the present case
were embraced in this account, and the sums for which the
goods were sold were placed to the plaintiffs' credit whether
or not they were at that date due by the purchasers. The
plaintiffs sued the insolvent for the balance of this accountcurrent in the Circuit Court of Albany in April, 1842,
but the estate was surrendered before the day of appearance, and the summons was withdrawn.
Evidence of merchants was given to the effect that the
manner in which the insolvent had kept his accounts in
regard to his transactions with the plaintiffs was that in

by

'
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which mercantile accounts are kept by factors employed
i843.
on a del credere commission, that
^miI'.
these accounts were kept on a principle which enables the chiap^& co
goods and transactions of each consignor to be kept clear ™- Jaffray's
and distinct from those of other persons, and that
such factors generally sell in their own names. Where
there is no del credere commission, the names of purchasers are specified in the account sales, but even then
the purchasers' promissory notes are made in favour of the
factor, the purchasers account with him, and he with the
to sell goods consigned

principal.
Porter, A.-G., for plaintiffs, quoted Voet 17, 1, 17
Storey
on Bailments, p. 152, § 211, to show that the insolvency of
the mandatary is equivalent to a revocation of the mandate
by the mandant ; Bell on Banhruptcy, B. 1, part 3rd, cai3.
2, § 4, and the cases there cited, to show that goods
consigned to factors do not on the principle of reputed
ownership flowing from their temporary possession fall into
the general estate of the factor, and become, on his insolvency, distributable among his creditors and that the proceeds into which the goods are converted by the factor, even
money, e.g., guineas, if they can be clearly traced and distinguished as being the substitute for the goods, fall under
the same rule and principle which would have regulated the
He also quoted
consignees' right to the ^oods themselves.
Scott and Surnan in Chitty and Forster's Equity Index on
Banlcruptcy, p. 157, and maintained that by those authorities it was also clearly shown that plaintiffs were entitled
to demand from defendant restitution of any sums which,
since the surrender of Jaffray's estate, they had received
from the purchasers of the goods consigned by plaintiffs,
whether purchased on open account or for the price of
which promissory notes had been given. Lastly, he maintained that other consignors had a claim to a certain share in
some of the promissory notes (those set forth in schedule 0),
as representing to that extent their goods, had not the
effect of preventing plaintiffs from tracing and proving that
those notes were granted partly in payment of and to that
extent representing the plaintiffs' goods, and therefore could
not bar them from claiming a proportion of the proceeds of
those notes corresponding to the amount of the price of the
plaintiffs' goods for which those notes were guaranteed, and
;

;

quoted McCtdloch's Commercial Dictionary, p. 569.
Musgrave, contra, argued that whatever might be the law
of Great Britain on the subject, yet that by the law of this
Colony a different decision must be given from that contended for by the Attorney-General, and quoted Burton on
the Insolvent Law, p. 143, to show that a consignor could

;
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reclaim his consigned goods from the general creditors of
the factor only when the goods are found in specie in the
chiap^&co. estate. (Voet 20, 4, § 13; 6, 1, §§ 8, 9, 10.) He also quoted
°
P'^^^v' ^ Law of Principal and Agent, p. 182 ; Surge's Colonial
^TrMteei
Law, p. 82 and 2nd Campbell Reports, p. 83 and argued
that upon the principle of those authorities, this case, under
its peculiar circumstances, would, even in the law of England, receive a different decision from that contended for by
the Attorney-General. He also maintained that the mode
which had been followed in stating their accounts between
plaintiffs and Jaf&ay constituted a novation of their original
claim against him.
Ehden followed on the same side (by consent, and without
its being admitted that defendant is of right entitled to be
heard by two counsel).
Court adjourned.
The Attorney-General, in replication on the questions of
law raised by defendants, quoted Loenius, Cas. 9, note;
Gh'otius Inleid., B. 3, part 1, § 38 ; Goren Observations and
Note on Cas. 25; Bell's Commentary, Preface; Pardessus
Comment, on the Lex Mercatoria, part 5, tit. 1, cap. 10, § 1

ul*%

June

12.

;

Voet 14, 3,

;

7.

Musgrave was allowed to refer to
tion.,

B.

1, cap. 18,

§§

6 aiid 8;

Matthceus de AucVoet 20, 4, § 18; 6, 1,

§§ 7, 8, 9.

Cur. adv. vult.

Postea (12th June, 1843).

The Court (Wylde,

—The Court gave judgment.

C.J.,

Menzies and Kekewich,

JJ.) were unanimously of opinion that the dealings and
transactions between Chiappini & Co. and Jaffray were in

the ordinary course of dealing and transacting business
between a principal and his agent or factor. That it was
proved by the authorities quoted and particularly those
from Loenius Cas. 9, Grotius Inleiding, B. 3, part 1, § 38
and Note by Scorer, and Coren's Observ., Casus 25, that,
whatever might formerly have been the Eoman law on the
subject, by the Dutch law, by which, and not \)j the
Eoman law, the Court were bound to decide the case,
it was clearly established that, on the insolvency of a
factor, his principal was entitled to vindicate and take
as his own property all goods which he could trace to have
been those consigned to the factor, to be sold by him as
factor, which at the time of the insolvency were in the
possession of the factor, because the property in those goods
remained in the principal, and consequently they form no
part of the factor's estate; that, to the extent of the
balance remaining due by the factor to his principal, on

—

—
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account of the proceeds of the goods consigned to him for
1843.
sale by his principal and not paid, or remitted for, previous
jmeil.
to the factor's insolvency, when the factor has sold the goods chiap^&co.
of the principal and taken bills for the price, payable to vs Ja.fsas'a
himself, which remain in the factor's hands undiscounted at
the date of his sequestration, the principal is entitled to
those bills, and they form no part of the funds divisible
among the general creditors of the factor and this, although
the goods have been sold by the factor in his own name and
without a disclosure of or mention of the principal.
Thirdly, That when the factor has sold the goods of his
principal and been sequestered before the price of the
goods has been paid by the purchaser, the principal is the
creditor for such unpaid price, and preferable to the creditors of the factor, and may sue the debtors for the price in
his own name and this although the goods have been sold
by the factor in his own name and without any disclosure
of or mention of the principal.
Fourthly, That the fact of the factor having in his books
credited the principal with the price of the goods as sold,
whether he has received bills for the price or given credit
for them to the purchaser, does not alter or affect the right
of the principal to the bills or to the unpaid price.
Fifthly,
That the agreement between the parties that
Jaffray should receive a del credere commission makes no
alteration in the law of the case.
Sixthly,
That the facts that an account-current was stated
between Mcholls, as agent for Chiappini & Co., and Jaffray,
and that he (Jaffray) was sued by Chiappini & Co. on this
account-current for the balance before his surrender, do not
alter or impair plaintiffs' right to the bills in question, or to
the price of the goods remaining unpaid by the purchasers
;

—

;

—

—

—

at the time of Jaffray's insolvency.

Seventhly,— That it is for the general balance arising out
of the transactions between the parties in their character of
principal and factor that the plaintiffs are entitled to claim
the bills and the debts outstanding at the time of the sequestration, and that their claim to any particular bill or
outstanding debt is not limited or restricted merely to the
extent of the amount of net proceeds of the particular sale
for which such bill has been given, or such outstanding debt
incurred, which they would have been entitled to claim
from Jaffray if solvent or not. Consequently, that as,
in stating the account between the parties, the plaintiffs
have only been credited with a balance consisting of the net
proceeds of the sale of the consigned goods, after deduction

and charges and of Jaffray's commission and del
commission, the defendants can claim no deduction

of all costs
credere

—

;
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chiapi^ji

amount of the bills and outstanding debts which,
judgment, may be adjudged to the plaintiffs on the
ground that they represent the gross amount of the proceeds
°^ ®^^®^ °^ *^® goods to which they relate without deduction
of the costs and charges which, if solvent, Jaffray, in settling
with plaintiffs, would have been entitled to deduct from
such gross amount. The balance for which the plaintiffs
are creditors of Jaffray has been struck in their favour after
giving Jaffray credit for all costs, charges, and commission
and it is larger in amount than the whole amount of the
bills and outstanding debts claimed by plaintiffs.
Those
costs, charges, and commission have, therefore, already been
from

1843.

June

Co.

™Trasteffl'°

tlie

this

paid to himself by Jaffray, out of the proceeds of the sales
of goods consigned to them by plaintiffs other than those to
which the bills and outstanding debts now claimed relate
and defendants have, therefore, in these circumstances, no
more claim to a deduction on account of costs, charges, and
commission, from the amount of such bills and outstanding
debts, than they would have had if previous to the sale of
each lot of goods plaintiffs had remitted in cash to Jaffray
a sum sufiScient to cover all the costs, charges, and commissions incurred and chargeable on each lot.
Eighthly, That it has been proved by Jaffray's books
and the other evidence in the case, that the outstanding
debts are due by the debtors, on account of the price of
goods consigned by plaintiffs to Jaffray, to be sold for them
as their factor or agent, and purchased from Jaffray by such
debtors ; that the bills were granted for the price of other
such goods so consigned and sold; and that the bills in
schedule 0, to the amount thereof respectively specified in
the third column of schedule C, were, in like manner, granted
for the price of other such goods so consigned and sold, and
are as clearly distinguishable as representing, to that extent,
the plaintiffs' goods, as if they had only been granted respectively for the exact amount set forth in the third column
of schedule C.
JN^inthly,
The bills granted by an auctioneer to Jaffray
for the price of plaintiffs' goods consigned to Jaffray, and
sold by him through such auctioneer, are exactly in the
same situation as, and must be considered and treated as if
they had been, bills granted to Jaffray by the person who
purchased the goods at the auction.
Tenthly, The Court, therefore, find that, at the time of
the sequestration of Jaffray's estate, the outstanding debts
in schedule A, the bills in schedule B, and the bills in
schedule C, to the amounts specified in the third column
thereof, were the property of plaintiffs, and that they, and
not the defendants, are entitled to sue the debtors for such

—

—

—
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1843.
of the said outstanding debts as haye not by sucb debtors
May 23.
been paid to defendants and that defendants shall deliver
June 12.
over to plaintiffs such of the bills in schedule B as remain chiap^&co.
in their possession unpaid, and account to plaintiffs, in the vs. Jaffray'B
Trustees.
manner prayed in the declaration, for the amounts claimed
by plaintiffs as specified in the third column of schedule C,
in respect of such of the bills, set forth in such schedule,
which are still unpaid and now in the possession of the
defendants. And that the defendants shall account to plaintiffs for all such moneys which they hare received on account
of the outstanding debts in schedule A, of the bills in schedule
B, and, to the extent aforesaid, of the bills in schedule C, as
moneys had and received by them on account of the plaintiffs,
and not as being assets belonging to, and arising out of,
Jaffray's insolvent estate, to which plaintiffs have a preferent
claim.
And find the plaintiffs entitled to costs.
;

Eoussouw's Trustees
Account

stated, effect of.

vs.

Beckeb.

Mandant and Mandatory.
and Vendee.

Vendor

The plaintiffs' declaration stated that this action was
brought by them, as the trustees of Eoussouw, to recover
the sum of £303 4s. l|d., being the balance due by the
defendant to Roussouw before he became insolvent, upon
an account-current (thereto annexed) for goods sold and
delivered between 1st January, 1845, and 17th March, 1847,
by Roussouw, before he became insolvent, to the defendant,
at his request, and for commission thereon according to
agreement entered into between the defendant and Eoussouw, that Eoussouw was to be entitled to charge the
defendant a commission of three per cent, on the cost price
of goods supplied by him to the defendant, instead of a
profit on the said goods, and for interest, &c.
That the
said account-current is

made out by the

said defendant,

and signed by the defendant and the said Eoussouw, and
has thereby admitted the said sum of
be due to the said Eoussouw as on an
accouttt stated and agreed to between the defendant and EousThat, on the 13th July, 1847, after action brought,
souw.
the plaintiffs received from the defendant, in part payment of
the said sum of £303 4s. Ifd., the sum of £236 17s. Of d.,
leaving a balance of £66 7s. Id. still due by the defendant
to the plaintiffs, which they prayed he might be condemned
to pay to them, with interest a tempore morce, and costs.
that

defendant

£303

4s. Ifd. to

18<7.

August
„

10.
18.

ROUBSOUW'S
Trustees vs.
Becker.
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In his plea the defendant denied his liability to the plaintiffs

1847.

August

10.

Bou'^w's
Trastees

vs.

abovementioned sum of £66 7s. Id., because the
Eoussouw, on the 1st February, 1847, upon the mandate and authority of the defendant, and as his factor and
mandatory, and in consideration of the commission or
reward thereinafter mentioned, to be paid by the defendant
to Eoussouw, purchased from Venning, Busk, & Co. certain
goods for and on behalf of the defendant, to the amount of
£66 7s. Id., and that before and at the time of the said
purchase of the said goods, it was mutually agreed and
understood between the said Eoussouw, the said defendant,
and the said Venning, Busk, & Co., that the said Eoussouw
should become and be deemed and taken to be, as between
him and the said Venning, Busk, & Co., the purchaser of
the said goods, and responsible to them for the payment of
the price thereof, and further agreed and understood
between the said Eoussouw and the defendant, that for and
in consideration of the trouble and responsibility taken by
the said Eoussouw in obtaining for the defendant in manner
aforesaid the said goods, he, Eoussouw, should be paid by
the defendant the price to be paid by him, the said Eoussouw,
to Venning, Busk, & Co., with a commission or reward at
the rate of three per cent, upon the said price. That after the
receipt by the defendant, under the agreement and under£pj,

^j^g

^^i'i

standing aforesaid, of the said goods, the defendant, finding
that the said Eoussouw had notoriously fallen into insolvent
circumstances, and had not paid and would not pay the said
Venning, Busk, & Co. for the said goods, and deeming it
to be for his credit, interest, and advantage that the said
Venning, Busk, & Co. should not lose the price thereof,

which might injuriously affect future dealings or transactions
between the said Venning, Busk, & Co. and the defendant,
he, the defendant, paid and satisfied Venning, Busk, & Co.
the price of the said goods so as aforesaid purchased by
Eoussouw as the mandatory or factor of the said defendant,
which said Venning, Busk, and Co., therefore, on the 27th
April, 1847, and before the surrender of the estate of the
said Eoussouw as insolvent, tendered to the said Eoussouw
wholly to acquit and discharge him from all claim and
demand whatever for or on account of the said goods, as
fully as if he had paid them for the same, which acquittance
or discharge the said Eoussouw refused to accept. That
the said sum of £66 7s. Id. so paid by the defendant to
Venning, Busk, & Co. is the same sum of £66 7s. Id.
claimed in this action by the plaintiffs. And the defendant
thereby again tendered to deliver to the plaintiffs a complete release, acquittance, and discharge from the said sum
by and from the said Venning, Busk, & Co. And that the
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said sum of £236 17s. Id., admitted by the plaintiffs to
have been received by them from the defendant, contained
and included all such commission and reward as the said
Eoussouw or his trustees are entitled to claim for and on

account of the said sums of £66 7s. Id.
In his replication the plaintiff denied all the allegations
of fact and conclusions of law as above pleaded by defendant in his said plea.
The evidence adduced by the parties proved that the
insolvent Eoussouw, who kept a retail store in Cape
Town, had been in the habit of supplying the defendant
and other shopkeepers in the country with the goods they
required, by purchasing in his own name and on his own
credit those goods, sometimes selected by himself alone,
and at other times by those shopkeepers in his presence,
from the wholesale houses in Cape Town, and afterwards
forwarding them to his employers in the country, with bills
of parcels made out in his name, as the seller of the goods
to them, for which he charged the price at which he had
purchased the goods, and three per cent, additional.
These transactions were always carried through the books
of the wholesale dealers to the debit of Eoussouw, as the
purchaser of the goods, and in his books the wholesale
dealers were credited with the amount of the goods as
having been purchased by him from them, and his country
employers in like manner debited as having purchased the
goods from him and in this way, also, bills of parcels of the
goods were made out by the wholesale dealers in his name,
and kept by him, and by him in name of his several employers, and transmitted to them with the goods. Eoussouw
had dealt largely in this way on behalf of the defendant, as
well as others, with the wholesale house of Venning, Busk,
& Co., who, in addition to the separate bills of parcels sent
to him with each lot of goods, regularly at the end of each
month sent him a general bill of parcels in his own name,
of all the goods purchased by him during the course of that
month, and for the amount thereof he granted them his
promissory note at six months' date. The notes were always
paid by Eoussouw when due, neither the defendant nor
any of Eoussouw's other customers ever paying any part
Eoussouw sold all
of the price to Venning & Busk.
the goods purchased for the defendant by him to defendant, on a running account settled at the end of each
year, the defendant paying cash to Eoussouw from time
to time, as the receipts from his shop enabled him to do.
The three per cent, was not charged in each bill of parcels,
but in the account-current on their total amount at the end
of the year.
;

.

i8«.

^^^^ J°;
Eoii^w-a
I'^f^fAl"'Becker.

:
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It was proved that on the 1st February, 1847, defendant
went with Koussouw to Venning & Busk's, and there selected
goods to the amount of £66 7s. Id. These goods were

by Venning & Busk's salesman, who afterwards
caused them to be packed and addressed to Becker. It

laid aside

was perfectly well known to Venning & Busk that these
goods, as well as others which on other occasions had been
purchased by Koussouw, were intended for Becker. These
packages were on the 3rd February delivered to Eoussouw's son, who took them away in a wagon. A bill of
parcels for them, which was headed " Mr. H. Koussouw for
Mr. Becker, debtor to Venning, Busk, & Co.," was sent to
Koussouw. It was proved that Koussouw had, on the 1st
February, purchased from Venning & Busk goods for
others of his country employers besides Becker, and that,
by Koussouw's desire, whenever he purchased goods on the
same day for more than one person, Venning & Busk put
on the bill of parcels delivered to Koussouw after his name
that of the person for whom he had bought them, in order
to enable him correctly to enter the amounts in his books
to the debit of the particular person for whom he had
respectively bought them; but that this was only done
when he bought goods for more persons than one in the
same day. It was admitted that, in Venning & Busk's
waste book, all the goods sold to Koussouw, for Becker,
were entered as sold to Koussouw, except this particular
lot, which were then entered as sold to Koussouw for
Becker. But that in the ledger they were entered to the
debit of Koussouw, without any mention of Becker, and that
there was no account in Becker's name in the ledger.
Koussouw kept this bill of parcels, and sent a new one
in his own name to Becker with the goods.
At the end of February, Venning & Busk sent to Koussouw the following general bill of parcels for his purchases
during that month
"Dr.
Mr. H. Koussouw,
To Venning, Busk, & Co.
1847
To goods
1st Feb.
£8 19
-

2nd Feb.
3rd Feb.
13th Feb.
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With

this bill of parcels a promissory note for its

amount,
March, 1847, at
six months, was sent, in order that it might be signed by
Eoussouw and returned to Venning and Busk.
This note was not signed by him before the 30th of March,
when Eoussouw held a meeting of his creditors, because, as
Eoussouw swore, he knew that he was likely to surrender
his estate. He also stated that during that period Venning,
Busk, & Co. had not asked him to return them the note
with his signature, and that on former occasions similar
promissory notes had remained with him unsigned for as
long a period.
On the 17th March, the account-current referred to in
the declaration was made out by, and signed by Becker, and
it was admitted that the item of £66 7s. Id., therein entered
to his debit, was for the price of the goods purchased from
Venning & Busk on the 1st February, and delivered on
the 3rd to Eoussouw, and contained in the general bill of
parcels above referred to. About a month before the surin favour of

Venning and Busk, dated

1st

render of his estate as insolvent, Eoussouw finding himself
embarrassed, called a meeting of his creditors.
On the morning of the 29th or 30th March, on which day
the meeting was held, Mr. Eaton, the clerk of Venning &
Busk, called on Eoussouw and asked him if there could not
be an alteration made in the account of defendant, and
whether he had made any settlement with Becker. Eoussouw replied that Becker had been as usual debited, and
Venning & Busk credited in his books for the goods he had
bought from Venning & Busk.
Defendant afterwards told Eoussouw that he had given a
good-for or note to Venning & Busk for this sum of £66
7s. Id., and asked him to take this item out of the general
account between them, which Eoussouw refused to do,
stating as his reason that Venning & Busk were creditors
in his estate for

The

it.

put in the following receipt, which was
admitted to be signed by Venning & Busk
plaintiff also

:

"

27th April, 1847.

"

Eeceived from Mr. Becker a settlement of goods purchased by him on the 3rd February last, namely, £66 7s. Id.,
which settlement we hereby undertake to refund should
Mr. Becker be legally called upon to settle the same with
his former agent, Mr. N. Eoussouw,
"

For Venning, Busk,

&

Co.,

"FEEDEEIOK TAYLOE."

i8«.
"f"°

is.

Eonlsonw's
^Bicker"*'

;
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Ehden, for the plaintiff, maintained that the goods in
question were sold, and credit for the price thereof given, to
Eoussouw by Venning, Busk, & Co., that the goods were
afterwards resold by Eoussouw to defendant, that there
was no privity or connection whatever between Venning,
Busk, & Co. and the defendant, and that Eoussouw stood
in no other relation to the defendant than as the seller of
the goods to defendant as a purchaser from him, and as
much so as if the defendant had bought goods out of Eoussouw's retail shop without knowledge of or reference to the
parties from whom Eoussouw had derived the possession of
consequently, that the defendant could not
such goods
release himself from responsibility to Eoussouw or his trustees in any other manner than by payment to the trustees
of the price of the goods the more especially as, by rendering and signing the account-current of the 17th March,
1847, the defendant had thereby admitted that he was then
absolutely indebted to Eoussouw in the balance therein
brought down to defendant's debit.
The Attorney-General, for the defendant, contra, maintained, that although Eoussouw may have stood in relation
to Venning & Busk in the character of purchaser, and no
other, and as such solely responsible to that firm, for the
price of the goods, he yet, in so far as the defendant was
concerned, stood in the relation of agent to the defendant
as his principal, and not in that of the seller of the goods to
defendant and his vendee, and therefore that the defendant,
as principal in the transaction, was under no obligation to
Eoussouw, as his agent, to do anything more for him except
to release him from any claim at the instance of Venning &
Busk for the price of the goods which had been purchased by
Eoussouw from that firm and delivered by him to the defendant
consequently, that by reason of the transaction
between the defendant and Venning, Busk & Co., and the
discharge of their claim against Eoussouw's estate, tendered
by defendant to plaintiffs, the defendant was no longer liable for this sum of £66 7s. Id. to Eoussouw's estate, and
quoted Seymour vs. Pychlow, 1st Barn. & Alder., p. 14
Smith's Leading Gases, vol. 2, p. 199, et seq. ; Goren's Observations, No. 25, p. 102 Loenius, Gase 9
and the case of
Ghiappini vs. Jaffray's Trustees, decided by this Court 12th
June, 1843. ( Vide last case.)
The defendant also maintained that this action could not
at present be maintained against the defendant because it
was premature, inasmuch as even if Eoussouw and Becker
were to be held to stand in the mutual relation of vendor
and vendee, Becker must be held to be entitled to have the
same credit from Eoussouw which Eoussouw had from

—

—

;

;

;

—

;

;
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Venning & Busk, namely, six months' credit from the 1st
of March, and therefore that, as this credit did not expire

i84?.

*^"^'

before the 1st of September, the plaintiffs could not legally
commence this action until after that date, and that although
this was an action for the price of goods alleged to have
been sold and delivered by the plaintiffs to the defendant,
the defendant was entitled, under the plea of the general
issue, to object that the plaintiff could not maintain his
action because it was commenced before the expiration of

the term of credit at which the goods had been sold, the
price of which was now in dispute,
and quoted Cliitty on
Pleading, ml. 3, p. 769.
He maintained that the documents sent by Eoussouw to defendant, and called by the
plaintiffs bills of parcels, could not properly be considered
as bills of parcels for goods sold to defendant by Eoussouw, first, because in them the defendant was stated merely
to owe to Eoussouw the several sums therein stated, and
not to have bought from him the goods therein mentioned
and secondly, because if the transaction had really been
one of sale by Eoussouw to defendant, the bills of parcels
rendered to defendant by Eoussouw ought to have set out
the whole price, whereas they only stated the price at which
Eoussouw had bought the goods from Venning & Busk, and
did not add to it the amount of the three per cent, charged
by Eoussouw against defendant, which, if the transaction
had really been of the nature of a sale, would have formed
part of the price, and consequently would have been specified in those bills of parcels.

—

;

1847).—The Court gave judgment
summons and declasum of £303 4s. Ifd.
sued for was due and owing to the plaintiffs as and for
the balance due on the account-current therein specially
referred to, signed by the defendant, and whereby he
admitted the said sum to be due to Eoussouw as on. an
account stated and agreed between the defendant and Eoussouw, this action is founded on the defendant's liability
" as on account stated," and not on alleged liability " for
That the statement in the
goods sold and delivered."
declaration describing the nature of the items of which the
account-current was composed was surplusage, and did not
That
in any way alter or affect the nature of the action.
in the account-current the defendant had expressly admitted
that the said balance of £303 4s. l|d. was due to Eoussouw.
And, therefore, that whether, if the account-current had
never been drawn out or signed by Becker, and if this
action had been brought against him as for the price of
Postea (18th August,

as follows They held that as the
ration in this case stated that the
:

J";

Rouli^w's

^^Jl^^y*-
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August
„

10.
18.

KousBouw's
Trustees vs.
Becker.

goods sold and delivered to him, Becker would have heen
entitled to defend himself by maintaining that in a question
between them Eoussouw must be considered as only his
mandatory, and not as the seller of the goods to him, and
that he had discharged the sole liability under which he was
to Eoussouw as his mandatory by paying the £66 7s. Id. to
Venning & Busk, and thus freeing Roussouw from the
liability which he, as Becker's mandatory, had incurred to
Venning & Busk still that by signing the account-current
he had made his election to consider Roussouw as absolutely
his creditor, and not merely his mandatory and having thus,
admitted that he was indebted to Eoussouw in this balance
he could not now relieve himself from his liability to Roussouw for any part of his acknowledged debt by any transaction entered into with any third party without Roussouw's
consent.
(Vide StarJcie on Evidence, vol. 2, p. 75.) The
Court, therefore, without deciding any of the other questions
which had been moved by the parties, and on the sole ground
that the defendant in a stated account between him and
Eoussouw had acknowledged himself to be absolutely indebted on the 17th March to Eoussouw in the sum sued for,
gave judgment for the plaintiffs, as prayed, with costs.
;

;
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CHAPTEE

IV.

PAETNEESHIP.
Lolly

vs.

Gilbert.

Summons.
an

It is not necessary to bring

action in the

name of a

sleeping

j'^^";,

partner.
[Vol. I, p. 434.]

Luck

vs.

Chabaud.

Division, benefit of.

Beneficium divisionis continues between solvent and insolvent
partners of dissolved firm.

i83i.

"^

[Vol. I„ p. 531.]

Hanoke,

Q.Q., VS.

Beeda and Anotheb.

Agreement between partners limiting their respective liability
of no effect against parties having previously contracted

i832.

Jan. 10.

with them.
[Vol.

Davis

& Son

vs.

It is a good defence

partners on a
ship that

it

I, p.

539.]

McDonald & Suthebland.

a provisional claim against two late
purporting to be drawn by the partnerhad been drawn by one partner only after
to

bill

dissolution.

Evidence of dissolution, on provision, what
[Vol. I, p. 86.]

is sufficient.

isss

June

4.
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Iles

vs.

Jones, Gie,

Partnership.

Form
1836.

Nolje!
M^y'is

—-

jj

Gie,' and'^

De

Tiiiiers.

'

and De

Pleading.

Villiees.

Practice.

of action between partners,

The declaration set forth that on the 26th November,
1827, the plaintiff and defendants entered into copartner^^^P ' ^^^ *^^* °^ *^^ ^^^^ November, 1833, the said copartnership was dissolved by mutual consent, and that on
taking a full and fair account of the profits and losses, and
^.j^g several sums which were due and owing from the said
partners one to the other respectively, there was found to
be justly due and owing to the said plaintiff from the said
defendant R. P. Jones the sum of £602 19s. 3|d., from the
said defendant J. C. Gie the sum of £383 12s. 4|d., and
from the said defendant J. de Villiers the sum of £61 18s. 3d.
Wherefore, &c.
To this declaration the defendants excepted, and pleaded
that the same is informal, irregular, and has been inartificially pleaded by the said plaintiff, inasmuch as the said
plaintiff is not at law entitled, upon the allegation set forth
in the said declaration, to demand from the said defendants
the sums severally claimed from them; but that the said
plaintiff is only entitled to demand at law a liquidation of
the partnership accounts between the said plaintiff and the
said defendants, and a general account of the said copartnership, wherein the said defendants say they are willing
to enter with the said plaintiff.
And upon these grounds
the said defendants claim that the declaration of the said
plaintiff be expunged, &c., &c.
This day, Cloete, for the defendants, argued in support
of the exception, and quoted Van der Linden's Inst,
p. 579.

The Court, without calling on the plaintiff, overruled the
exception with costs, holding that the averment in the
declaration amounted to an allegation of such a liquidation
as entitled the plaintiff to demand the sums in payment as
stated.

This day, 26th November, 1836, after the plaintiff had
put in the account founded on by him, and closed his case,
Cloete resumed the objection to the form of this action,
which he had formerly stated in support of the exception,
and contended that therefore the defendants must be
absolved from the instance. But, although he showed that
there was another form of action to which the plaintiff
might have had recourse, he failed to show that either by
the former law or by the rules of the Supreme Court, the

:

209
isae.
was precluded, or that it was incompetent for him
form which he had adopted. And therefore
noI'.
the Court refused the motion for absolution from the
May'is.
instance made by him, reservins; all questions as to costs „
until the conclusion of the suit, and ordered accounts of the
_ gw', and
De Villiers.
partnership to be made up by a referee to be named by the
Court, if not fixed by the parties before the last day of

plaintiff

to sue in the

26'.

—

term.

—

Postea (16th May, 1837.)
The referee found a balance of
upwards £100 due to the plaintiff by each of the defendants
Jones and Grie respectively, and that nothing was due to
plaintiff

by De

Villiers.

This

day, the Court, after hearing parties, found the
plaintiff entitled to the costs of suit, including the costs of
this day, from the defendants Jones and Gie, and liable in
the like costs to the defendant De Villiers (i.e. two thirds

and one

third.)

Still
Partnership

:

vs.

Noeton.

Construction of Clause in Deed
of.
of Dissolution.

Dissohttion

Compensation must

he specially

pleaded.

F. Still and J. Norton, as partners, carried on business at
Graham's Town, under the firm of Norton & Co., and at
Cape Town under the firm of Still & Co.
They dissolved partnership by a deed dated 10th May,
1837, by which it was stipulated that Norton should pay to
Still £7,000 as and for Still's share of the profits made by
the firm of Norton & Co., and that Still should pay to
Norton £2,500 as and for Norton's share in the profits
made by the firm of Still & Co. and which also contained
" Section 7.
this clause
It is further agreed between the
parties that all produce received or that may be received in
Cape Town by the said F. Still belonging to the firm of
Norton & Co., shall be sold and accounted for to the said
:

—

;

John Norton."
This action was brought by Still to recover from Norton
the sum of £4,500, being the balance of the said sum of
£7,000 stipulated to be paid by Norton to him, after deduction of the said sum of £2,500 stipulated to be paid by him
to Norton.

isss.

,7
stdi

29!

^Z^^^^^.
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'

still

,!^ Is.

^TNorton.

Norton denied

his liability for

any amount

to Still in

respect of a claim made by him in reconvention for the sum
o^ £6,560 4s. 7d., as due by Still to him under and by
virtue of the said seventh clause of the deed of dissolution
above quoted, and consequently claimed from Still the
balance of this sum, after deduction of the £4,500, for which
he admitted Still had a right to have credit given to

him.

In answer

to this claim in reconvention for £2,060 4s. 7d.,
pleaded that he was only liable under and by virtue
of the said seventh clause to the defendant in the sum of
£654 15s. 2d., which he was willing to allow in diminution
of the £4,500 claimed by him.
And thereupon issue was joined.
Still maintained that by the said seventh clause he was
bound to account to Norton solely for such produce, being the
property of Norton & Co., as had been received by him.
Still, previously to, and as had remained unsold on the
10th May, 1837, the date of the deed of dissolution.
Norton maintained, and the Court found that by the said
seventh clause. Still was bound to account to Norton for all
such produce which had at any time been received by him,
and which had not been accounted for by him by accounts of
sales rendered by Still & Co. to Norton & Co., previously to
the 10th May, 1837, whether such property had or had not
been sold prior to that date. And gave judgment in favour
of Norton for £2,078 Os. 9d., being the balance due, as ascertained from an account of such produce which Still by
order of Court had put in, after deduction therefrom of the
£4,500 claimed by Still in convention, with costs.
Still maintained that he was entitled to reduce this
balance of £2,078 Os. 9d. by pleading compensation, in
respect of other claims which he had against Norton.
Still

But the Court held that as, in his plea in answer to the
claim in reconvention he had merely denied the amount
claimed to be the amount for which under the said seventh
clause he was liable to account to Norton, and had not
pleaded compensation on any ground to reduce the balance
for which in such accounting he was liable, he was not in
this action now entitled to plead compeusation on any
ground to diminish the balance, which the Court had found
had been proved to be that for which he was, under said
seventh clause, liable to account to Norton.

:

'
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Still
Deed of Dissolution
Appeal

to

:

vs.

Norton.

Construction

of.

Assignation.

Privy Council refused until after

definitive

accounting.

The following were the facts of this case
Forbes Still and John Norton, as partners, carried on
business in Cape Town under the firm of F. Still & Co.,
under the management of Still, and in Graham's Town
under the firm of John Norton & Co., under the management of Norton. Each firm kept a separate and distinct
set of books applicable to its own transactions, in which the
transactions between the two firms were respectively entered
as if they had been transactions with third parties having
no connection with either firm.
F; Still and John Norton, after thus carrying on business
for some years, executed a deed of dissolution of copartnery,

whereby, in consideration of £7,000 to be paid by Norton to

and for Still's share in the profits of Norton & Co.,
assigned to Norton all debts and sums then due and
owing to the firm of Norton & Co., and Norton undertook
to pay all debts and sums of money then due by the said
and whereby, in consideration of
firm of Norton &; Co.
£2,500 to be paid by Still to Norton, as and for Norton's
share in the profits of Still & Co., Norton assigned to Still
all debts and sums of money then due and owing to the
firm of Still & Co., and Still undertook to pay all debts
and sums then due by Still & Co.
At the date of the dissolution there was an open account
in the books of each between the firms of Norton & Co.
and Still & Co., on which it was alleged by Still, the
plaintiff, that there was a balance due by Norton & Co. to
Still & Co., to recover which balance Still brought this
action against Norton.
The Court, by a majority (Wylde, C.J., being of the
contrary opinion), found that by virtue of the assignation,
made by Norton in favour of Still, of all debts due and owing
to the firm of Still & Co., and of Norton's said undertaking
to pay all the debts and sums of money due by the firm of
Norton & Co., without any stipulation having been made
that the debts appearing from the books to be due from the
one firm to the other should be excepted from said assignation,
or said undertaking, or that they should be deemed or held
to be in any situation different from that of any other debts
Still, as

Still

;

due by the said firms to third parties, Still was entitled to
demand and recover from Norton the balance which on an
adjustment of the account between the two firms should

^av\s
isao.
"'°"' '^"
still vs. Ifortcii.
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1838.
1839.

'

jan^2.
still vs.

Norton,

appear to have been due at the date of the dissolution by
the firm of Norton & Co. to the firm of Still & Co., and
^^^^ j^g ^^g^g j^Q^ barred from so doing by a clause in the
(jggd of dissolution, whereby both Still and Norton did
" remise, release, and for ever quit claim unto and discharge
each other, &c., &c., of and from all manner and actions,
cause and causes of action, suits, accounts, reckoning debts,
and sums of money, claims at law and in equity, which we
and each of us now hath or shall have or may or without
these presents might have, claim, or demand, or be in any
wise entitled to from or against the other of us by reason
or in consequence of the said copartnership so hereby
dissolved.
Save only and except as to and respecting all or
any of the covenants and agreements in these presents contained by either of the parties to be observed and performed,
and to any means or remedies, &c., to be taken for enforcing
the due execution thereof."
Because this cause of action did not arise from the
copartnershipj but from one of the covenants or agreements
in the deed of dissolution, to enforce the due execution of
which this action was brought.
Posted (12th January, 1839).

—The

defendant lodged a

and moved to have an appeal allowed.
The Court refused the application Jwe statu, in respect
that until the accounting had taken place between the
parties, it was impossible to ascertain whether this judgment,
even supposing it to have the effect of a final or definitive
sentence against the defendant, was one for or in respect of
any sum above £500, or even that it would have any effect
whatever against the defendant.

petition,

After accounting between the parties, a large balance of
several thousand pounds was found to have been due by
Norton
Co. to Still & Co., for which balance judgment

&

was given

Prasee

for the plaintiff,

vs.

Norton &

with

costs.

Co.,

viz.

:

J.

Norton and

F.

Still.
1839.
30.
„ 31.

Mercantile Interest

:

Pa^yment

of.

Custom of Trade, as

to.

Aug.

Norton
Tiz?^ j!

and F.

yco
Norton
still,

The partnership of John Norton & Co., of Graham's
Towu, cousisted of John Norton and Forbes Still.
In 1835, the said John Norton, living then in London,
jj^^

^^j^jj

^j^g

plaintiff the

transactions specified in the

:
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following account-current which

it

signed by John Norton of the date

was admitted had been
it

bears

"Dr. Messrs. John Nobton

&

Co.,

Feb.

7.

—To cash advanced from Mr. Norton
—To my acceptance Mrs. Joseph

Feb.

7.

£70

to

at three months,

— To

and due 10th

May
shijDment per Agnppina,
invoice annexed

It

No^rt^Tco

To John Frasee.
1835.
Jan. 19.

isss.

^"^f'

25
per

82 17

"^^ii.lir

214
1839.
''f

3L

Fr^Ds.
and F.

Still.

In 1837, John Norton and Still had dissolved their partnership under both firms, agreeing between themselves.
t^^t John Norton should discharge all the debts due by

Johu Nortou rofusod to pay the above amount to plaintiff's
agents when demanded, who thereupon brought this action
against J. Norton and F. Still, as having been the partners
of John Norton & Co., for the said sum of £177 17s. 5d.
of capital, with the usual and customary interest thereon.
After receiving service of the summons, John Norton
tendered £177 17s. 5d., the capital, and £7 10s. 6d., being
interest thereon at 5 per cent., computed from the 8tli
October, 1838, when a letter from plaintiff dated 9th
June, 1838, had been received by him demanding payment
of the £214 14s. 7d. to the 2nd August, 1889, being the
date of the tender, together with £15 to cover payment of
all plaintiff's costs

and charges.

This tender was refused.
Still allowed judgment to go by default against him.
Plaintiff called Edward Eagar: I am a merchant, and
during twenty years I have in this Colony been engaged in
mercantile transactions with merchants in London. As
far as my transactions go, I have always understood that
interest was due on the balance of our account from the day
on which the balance was acknowledged. That interest
was due from the day the debt was due, whether that debt
was a single transaction or a balance in several transactions,
and I have always paid interest accordingly. I know that
other houses besides my own have settled for interest with
London houses on this principle, and I believe it to be
a general practice. The traders in London from whom I
have bought goods generally deducted six months' discount
from the amount of the invoices, and charged interest
from the date of the transaction. I have only had dealings
with Mr. Home, of London, but I have always understood
that the above principle is acted on by all houses.
Eichard Webster Eaton I have been a merchant in this
:

Colony

many

and have had transactions with
mercantile houses in London, and I have frequently been
trustee in the insolvent estates of merchants here who had
traded with London. In transacting business with my
correspondent in London, Mr. Ebden, interest was charged
on both sides of the account on each transaction, and the
for

years,

balance of interest included in the general balance, which

accumulated balance was charged with interest from the
day it was carried to the new account. I always understood
this to be the general custom, and I have never seen an
account between merchants in which the principle was not
acted on.

;
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Ewan Christian, who had been a merchant in Cape Town,
trading with London for twenty-five years, gave precisely
the same evidence as Mr. Eaton, and added, "I should
expect to pay interest on a balance sheet at any time from
that date."

William Gadney

'^—
NortaTyco.,

^^^.i'^"'""
and F, Still.
:

I have been a merchant in

Cape Town

trading with London for many years. I have heard the
evidence of the preceding witness, and I believe that the
usual custom of trade is that which he has described it to
be.
But if a final balance were struck on the parties ceasing
to have further transactions with each other, I should conceive that if the creditor made no demand for the balance
for a length of time, then that the debtor would be entitled
to object to payment of interest from the date of striking the
balance.
I am of opinion that if the plaintiff in this case
had made a timeous application for payment of the balance
as then (7th February, 1835) struck, he would have been
entitled to interest from that date ; but as he forbore for
several years making any demand, the defendants are now
entitled to object.
Plaintiff closed his case.
Defendant called no evidence as to the custom of
merchants in charging interest on cases like the present.

The Attorney-General maintained

that plaintiff was entitled

charged in the account.
contra, quoted Ghitt-t/s Gomml. Law,

to interest as
Oloete,

1839.
-^-^b-so.

Vol. 3, p.

310

Voet 22, 1, 1.
Cur. adv. mdt.
Postea (31st August, 1839).— The Court held that plaintiff
was entitled to charge interest on the three items in the
account signed by defendant Norton, and dated 7th February,
1835, viz., on the first item from the 19th January, on the
second from the 10th May, and on the third from 7th August
(thus allowing six months' credit on the goods shipped per
Agrippina) to the 31st December, 1835, and to accumulate
this interest with the capital on the Slst December, 1835.
That if the plaintiff had rendered a state of the account to or
made a demand for payment of that accumulated balance on
the defendant tempestive in 1836, he would have been entitled
to charge interest on the accumulated balance from 1st
January, 1836, but that as he had not done so he could only
claim interest from the day his demand for payment became
known to John Norton & Co., by plaintiff's letter of 8th
October, 1836, to Still & Co. being communicated by the
latter to Norton & Co., which was held by the Court to
have taken place on the 31st January, 1837.
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^'^'ll'.

The Court, therefore, gave judgment for plaintiff for
£183 12s. 9^(1., with interest thereon from 1st February,

Fraser

1837, to 31st August, 1839, and costs.

1839.

vs.

Norton & Co.,
viz.
J. Norton
and F. Still.
:

Tereington
Service.
1840.

Nov.

Service

at

the

2.

Simpson.

vs.

Affidavit.

Sheriff's rdurn.

counting-house of a, partnershij} firm is not
partners individually. Affidavit
impeach the Sheriff's return.

service against one of the

allowed

to

[Vol.

Haupt

vs.

I, p.

135.]

Spaarman and Another.
Service.

Nov.

30.

Personal service on one partner of an alleged partnership, not
at the place of business of the firm, held to he no service
as against his alleged partner.
[Vol.

Meintjes

&

Co.

Service.

Absent partners

:

vs.

1, p.

135.J

Simpson Brothers

Pleading.

Service of summons on.

intervene after

summons) at

Co.

Intervention.

Partners absent from the Colony must
to

&

be

Pleading: Exception.

summoned {or

required

the place of business of the

company in Oape Town.
1841.

jiSyi2.

Mein«er& Co.
™- Simeon

In this case the summons was taken out against J. P.
Simpson, Joseph Simpson, T. Jones, and T. G-. Simpson,
Copartners, carrying on business under the firm of Simpson
Brothers & Co. A declaration was filed against these four
as defendants.
But by an order at Chambers obtained by
plaintiffs, they were allowed to withdraw "all proceedings
had in this cause against T. Jones, T. G. Jones, and
Joseph Simpson, and to continue the proceedings against
John Price Simpson, now or lately carrying on business at
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Cape Town jointly with Joseph Simpson, under the firm of
Simpson Brothers & Co., and to amend their pleadings

isii.

jutyi"'.

accordingly." Thereafter plaintiffs filed a new declaration Mein^eT&co.
against "John Price Simpson, who, jointly with Joseph 3™^^™^^™^
Simpson (now absent from the Colony), lately carried on
business in copartnership at Cape Town, under the firm of

Simpson Brothers

&

Co.'

all and singular the
transactions (if any), &c., &c., for an account of
which transactions and for the recovery of such sums of
money as should appear to be due to the plaintiffs upon
such transactions the plaintiffs' action has now been brought,
were entered into by and transacted with one J. Simpson
in the declaration mentioned, who is still living, to wit, at
London, in England, and also with one E. P. Amyott, who
is still living, to wit, at London, in England, and also with

Defendant, in his plea, pleaded that

several

one Thomas Simpson, who is still living, to wit, at DevonEngland, jointly with the said John Price Simpson,
and not by the said J. P. Simpson alone wherefore, inasmuch as the said J. Simpson, E. P. Amyott, and T. Simpson
are not joined as defendants in the said declaration together
with the said J. P. Simpson, he prayed that the said declaration may be quashed or set aside, with costs.
The plaintiffs excepted that this plea and the matter
therein contained in manner and form as the same are
pleaded and set forth are not sufficient in law to quash or
set aside the declaration, and that the plaintiffs are not
bound in law to answer the same, and assigned as causes of
exception to said plea, that it appears by the said plea that
the said J. Simpson, E. P. Amyott, and T. Simpson, therein
named, are now absent from the Colony, and resident
beyond the jurisdiction of this Court. It is not stated in
said plea that they or any or either of them have or hath
any agents or agent in this Colony, who could legally
represent them, or any or either of them, in the present
shire, in

;

suit.

Musgrave, for plaintiffs, argued in support of plaintiffs'
exception to the plea, and quoted Tidd's Practice, Last
Edition, p. 319
3 and 4 of Win. 4, Ceyj. 42 ; Grant's
;

Ghanccrjj Practice, p. 31.

Attm'ney-General, contra, quoted Collier's Law of PartnerEdn. 1832, p. 416, Stair's Institute, Appendix to Edition,
1832, j9. 99; Voet 17, tit. 2, section 13.
Further hearing was adjourned.

ship,

1841.)— The Court decided that the
must call the absent partners specified in defendants'

Postea (12th July,
plaintiffs

plea as parties to this action, that

it

was sufficient

for

them
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Meintjes
vs.

20.
12.

&

Co.

Simpson

Brothers

&

do this by serving said partners with summonses calling
on them to intervene as defendants in the action, and that
service of their summonses at the place of business of the
company in Cape Town would be good service on those
partners, and that the inducice of those summonses would
be the same as if those absent partners had resided at said
place of business in Cape Town.
Costs of the plea and exception thereto to be costs in the

to

1841.

May
July

Co.

cause.

The Court would have stayed proceedings

until

the

should have had time so to serve such summonses,
but the defendant consented to waive the necessity of
those summonses, and that plaintiffs should at once amend
their declaration so as in it to make the absent partners
plaintiffs

defendants.
Declaration was ordered to be amended accordingly.
The case was afterwards settled.

Jacobson
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Pleading.

No

consideration
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Exception.
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support a promise

to

pay.

he specijically set forth in a declaration.
such an insufficient specification as to suppm't

must

Catisa dehiti

What

is

Norton.

is

exception.

A

a partner is not in law considered as due to
due to the other partners, who must recover
in an action pro socio in their own names.

deit dike hy

the firm, hut as

Wliere a partner promises to pay to his copartners jointly, each
is entitled, without the concurrence of the other, to sue in
his oivn
1841.

Nov.

18.

Dec. 13.
1842.
30.

May

Jacobson vs.
Norton.

name for

his share.

In this case the declaration set forth that, in 1835, the
together with Messrs. Dunell and Kisch, carried
on business as merchants in Cape Town that in 1838, this
copartnership was dissolved by common consent, at which
time Mr. Kisch stood fairly and justly indebted to the
plaintiff, on account of the said copartnership, in a large
sum of money; that in the same year Mr. Kisch entered
into partnership with the defendant, and carried on business
with him under the style of H. B. Kisch and Company;
that on or about the 5th day of September, 1840, the said

plaintiff,

;

'
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left Cape Town, and afterwards left
the Colony, that the said defendant, either as such partner,
or otherwise, proceeded, after the departure of the said H. B.
Kisch, to settle and arrange the affairs of the said copartnership, and of the said H. B. Kisch, and, in order thereto, took
on himself the administration of the partnership and private
property of the said H. B. Kisch, and made sale of both to a
considerable amount that the plaintiff, under these circumstances, caused application to be made to the defendant
for payment of the amount due to him by Mr. Kisch on
account of the former copartnership of Jacobson, Kisch
and Dunell ; and that the defendant, on the 1st December,
1840, promised and undertook, in his individual capacity, to
pay to plaijitiff whatever sum should be found due and
owing to him by Mr. Kisch on account of the said dissolved
partnership at the time of the dissolution. And the plaintiff
further alleged that at the time of the dissolution there
was thus due and owing to him the sum of £1,526 Os. 3d.
sterling, for the payment of which the defendant, under
these circumstances, and by force of his promise and undertaking, had become liable but which sum he had not paid,
nor any part thereof, although often requested so to do.
Wherefore an action had accrued to him to demand from
defendant the said sum of £1,526 Os. 3d., or such other sum
as might be found due to him at the time aforesaid by the
said H. B. Kisch, together with the costs of suit.
To this declaration the defendant excepted, on the
grounds, that the matters therein contained, in manner and
form as alleged and set forth, were not sufficient in law to
maintain the action 1, that the said declaration did not set
forth with sufficient certainty either the character in which
the defendant assumed his alleged liability to pay the debt
of Mr. Kisch 2, or the manner in which that debt was found
and ascertained to be due at the time mentioned 3, or at
what time the same was to be paid by the defendant ; 4,
that the said declaration did not contain any averment that
the amount and particulars of the alleged debt were notified
to defendant
5, or that he was specially requested to
pay it before the present action was commenced ; that the
said declaration did not show a sufficient consideration to
support the demand as a personal demand against the
defendant that if the said demand had been founded on a
sufficient consideration in law, Mr. Dunell should have been
made a plaintiff in this action and that the said declaration
was, in other respects, informal, uncertain, and insufficient,
which the defendant was ready to verify wherefore he
prayed that the same be set aside, with costs.
Musgrave, for the defendant, argued in support of his

H. B. Kisch suddenly

;

;

;

;

;

;

;

;

;
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exceptions, and maintained that the legal promise founded
on, even if made, was nudum pactum, ex qua non actio. Van
(

Linden, 190 Pothier, 2, p. 405 ; Kienar vs. Waters.)
The Attorney-General, contra, quoted the 18th Eule of
Court and in answer to the first ground of the objection,
argued that the declaration expressly stated that the defen^^''

;

;

dant " promised and undertook in his individual capacity,"
and that he was not bound to have asserted the capacity in
which defendant proceeded to settle and arrange the affairs
of the partnership (that between defendant and Kisch), and of
the said H. B. Kisch, with more certainty than he had done,
because he could not know with certainty in what capacity
he acted. (Ghitty on Pleading, last Edit., Vol. 1, p. 234.)
Secondly, because defendant must know in what capacity he
acted. Thirdly, that this part of the declaration was surplusage, and therefore certainty was not requisite.
On the
second ground of objection, he argued that the words "on
account of the partnership " {Ghitty on Pleading, last Ed.,
f. 153) was a sufficient specification of the grounds of
debt, in terms of the 18th rule, and would have been sufficient in a declaration against Kisch
and that the words
in the alleged promise, " whatever sum should be found
due and owing," meant whatever sum was due, and should
be shown by the plaintiff to be due. On the third, he
maintained that the promise to pay what should be found
due inferred an obligation to pay on demand what was due.
On the fourth and fifth he maintained that what the
defendant there insisted should have been done, the plaintiff
was in the present case under no necessity of doing. On
the sixth he maintained that even if it were true, which he
denied, that the alleged promise would have been null
and invalid without a sufficient consideration, there was a
;

consideration, and that consideration was sufficiently set forth ; and that the consideration appeared from,
and was sufficiently set out by, the following, words on the
declaration " That on or about the 5th September, 1840,
the said H. B. Kisch suddenly left Cape Town, and shortly
afterwards left the Colony ; that the said defendant, either
as such partner as aforesaid of the said H. B. Kisch or
otherwise, proceeded after the departure of the said H. B.
Kisch to settle and arrange the affairs of the said co-partnershij) and of the said H. B. Kisch, and in order thereto took
sufficient

:

on himself the administration of the partnership and private
property of the said H. B. Kisch, and made sale of both
to a considerable amount; that the said plaintiff, under
these circumstances, caused application to be made to the
said defemlant for payment of the sum so as aforesaid due
and owing, &c. and that the defendant on or about the 1st
;

;
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December, 1840, and at Cape Town, promised and undertook," &c. Quoted Qrotius, 3 B., 1 Ca/p., section 52, and Voet
2,
(

14. 9

;

Louisa

Vol. 1, p. 471), to
actio daticr.

pado

vs.

Van den

show that by

Berg, 10th September, 1830,
the law of Holland ex nudo

On

the seventh exception he maintained
that the debt which he sued for was one due to Jacobson,
in his individual capacity, and not to him and Dunell, as
partners; and that if he failed to establish the existence
of such a debt, he would be non-suited, and if he established
its existence, he would be entitled to judgment, without the
joinder of Dunell with him as a plaintiff.
Musgrave replied, and the Court adjourned.

—

Postea (18th December, 1841).
The Court held that no
consideration was necessary to support the promise alleged
in the declaration as a ground of action
and that therefore
it was not necessary in the declaration to set out any consideration as the inducement of the promise consequently,
it was unnecessary to decide whether on the face of the
declaration the consideration which was the inducement of
the promise was sufficiently set out.
The Court held that the first, third, fourth, fifth, sixth,
and seventh grounds of the exception were not sufficient to
;

;

support it.
On the second ground of exception, the Court held, that the
object of this action was twofold,
first, to have it proved
that the defendant, by reason of a certain promise made by
him, was liable to pay to plaintiff whatever sum should be
proved due and owing by Kisch to plaintiff on account of the
dissolved partnership at the time of the dissolution; and
secondly, to have it found what was the amount which was so
due and owing by Kisch to Jacobson, and was to be paid
by defendant to plaintiff; that the declaration, in so far
as related to the first object, was properly framed ; that
in the event of the plaintiff establishing that defendant had
bound himself by such a promise, he was entitled, by an
action against defendant, to have the amount of the debt
which defendant was so bound to pay found and determined
but that the declaration in such an action must be as specific
as to the causa debiti as if the action were brought against
Kisch himself; that the declaration, in so far as related to
this part of the action, set out the causa debiti alleged to be
due by Kisch, only by stating that the debt was due " on
account of the dissolved partnership," without specifying
how or in what manner it had so become due that the
declaration would on this ground have been exceptionable
in an action against Kisch
and therefore defendant was
entitled to except to it on this ground ; and to this extent

—

;

;
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the Court allowed the exception, and ordered plaintiff to
amend his declaration. Costs to be costs in the cause.

1841.
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The plaintiff had amended his declaration by expunging
^^^ words "that at the time of the said dissolution the said
H. B. Kisch stood fairly and justly indebted to the said
plaintiff on account of the said copartnership in a large

sum of money," and inserting in lieu thereof the words
"that at the time of the said dissolution the dealings and
transactions of the said H. B. Kisch with the partnership
estate and effects had been such that the said H. B. Kisch
would have been found (had a fair account between the partners been taken) to be liable to the said plaintiff in a large
sum of money " and by inserting after the word " Colony,"
the words " the said plaintiff having often previously endeavoured in vain to induce the said H. B. Kisch to come to a
settlement with him regarding the demand aforesaid " and
after the words "caused application to be made to the said
defendant " by inserting the words " for a settlement of the
;

;

demand which the said plaintiff had as aforesaid against
the said H. B. Kisch, but the amount of which demand at the
time of the said application had not been exactly ascertained.
And that the defendant, on or about the 1st December,
1840, being the day of the said application, and at Cape
Town, promised and undertook in his individual capacity to
and with the plaintiff to pay to him whatever sum should,
upon an examination of the books and accounts of the said
copartnership of Jacobson, Kisch, and Dunell, be found to
have been due and owing to the plaintiff by the said H. B.
Kisch in respect of his aforesaid dealings and transactions
with the stock and funds of the said last mentioned dissolved
copartnership at the time of the dissolution thereof." And
that thereafter, on the 5th December, 1840, after such
examination as aforesaid, there was found to have been due
to the plaintiff by the said H. B. Kisch at the time of said
dissolution, by reason of the dealings and transaction aforesaid, the sum of £1,526 Os. 3d., for the payment of which sum
the said defendant became liable under the circumstances
aforesaid.

The defendant pleaded the general issue.
This day, 30th May, 1842, the cause came on

for trial.

After evidence led,
Musgrave, for defendant, moved for an absolution from
the instance, on the ground,
1st. That the promise, agreement, or contract referred to
in the declaration, and which was the ground of this action,
was stated in the declaration to have been made by defendant to plaintiff, whereas if any contract, promise, or agreement is proved to have been made, the evidence shows it

"

'
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not to have been made to the plaintiff, but to Jacobson &
Co. (4 Barn. & Alder, 374, Gill vs. Douglas; Ghitty, p.

52

;

Guidon

vs.

JRohson,

2

Campbell's

Report,

303

;

Voet

5, tit. 1, section 82.)

2nd. He maintained that the plaintiff could not sue defendant on the alleged promise until the amount due by Kisch
had been ascertained by a judgment against him, and that
the plaintiff had failed to prove that any such judgment had
been obtained. {Van der Linden, p. 577.)
The Attorney-General, contra, admitted that promise is
laid in declaration as made to plaintiff, and not as a promise
made to plaintiff and Dunell, nor as a promise made to
Jacobson, Kisch, and Dunell. He founded on the dissolution
of the firm of Jacobson, Kisch, and Dunell, more than two
years before, and known to defendant, and on the fact of
the promise being made to pay the debt of Kisch, who had
been a partner of the firm, and that even if the promise had
been made to pay Kisch's debts to Jacobson and Dunell,
such a promise could not, in the circumstances of this case,
be considered as a promise mad« to them jointly, but as a
separate and several promise to each and that if it had
been made to them jointly, yet by the civil law, contrary to
the English law, each with or without the concurrence of
the other, was entitled to sue for the share due to him.
{Evans Pothier, 2nd, p. 56 Ghitty, 1, 307.)
;

;

The Court held that the debt due by Kisch was due to
and not to the firm and that no debt due by
a partner (at least no debt incurred by him in that capacity,
his partners,

;

or arising out of the partnership concerns) is in law considered as due to the firm, but as due to the other partners ;
and payment of it cannot be enforced by an action brought

name
name

of the firm, but only by actio pro socio, brought
of the other partners, or such of them as have
an interest, therefore that no promise made by defendant to
pay the debt due by Kisch now in question would in law be
in the

in the

construed to be a promise to pay it to the firm, and such
promise must in law be construed to be a promise to pay
Besides that, the evidence and
this debt to bis partners.
the circumstances of this case are sufBcient to prove that,
if defendant did make any promise to pay Kisch's debt now
in question, it was a promise to pay it to the other partners.
That such a promise must in law be construed, not as made
to the partners jointly, but a separate and several promise
to each.

And that, even if it had been made to them

jointly,

of this Colony, each of them is entitled,
withoiit the concurrence of the other, to sue in his own name
for the share of the debt due to him.

yet

by the law

mi.
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The Court held that if defendant was proved to have
made such a promise as that alleged in the plaintiff's declarathe plaintiff was entitled to sue defendant for the performance of that promise without first having the amount
of the debt due by Kisch ascertained by a judgment
recovered against Kisch, but that plaintiff, before getting
judgment against defendant in this case, was bound to prove
the amount of the debt due to him by Kisch, in the same
way he must have done on an action brought for it by him
against Kisch, and that defendant was entitled to avail
himself, in defence against this action, of every defence
which would have been competent and available to Kisch
in action brought by plaintiff against him in respect of the
same debt.
On these grounds, the motion for absolution
from the instance was refused.
Defendant called evidence, after which
The Court held that the plaintiff had proved that defendant had made the promise alleged in the declaration, and
therefore, and in respect of the grounds stated by the Court
on refusing the motion for an absolution from the instance,
the Court gave judgment for plaintiff for £1,526 Os. 3d., and
costs, subject to such deduction as may be made by Thomas
Hall, hereby appointed by consent of the parties to ascertain and determine the value of the stock of Jacobson,
Kisch & Dunell, left in charge of J. B. Kisch, which was
found missing and unaccounted for on his flight from the
Colony.
Second. The amount of the balance of cash for which Kisch
was accountable to his partners, and indebted to them, or
either of them.
Third. The amount of the balance due to plaintiff by his
partners on his private account with the firm.
Award to be made on or before the 30th June. Costs of
the reference to abide the judgment of the Court. Witnesses
to be sworn before the Eegistrar of the Court, as commistion,

sioner.
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The summons in this case was as follows " Command
Adolph Kohl that justly, &c., he render to Carol Weinert
and Wilhelm Meyer, copartners, trading in this Colony
under the style or firm of 0. Weinert and W. Meyer, the
sum, &c., which he owes to the said firm, upon and by virtue
:

21.

Weinert and

Meyer

What

vs,

:

:
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of a certain receipt or
and signed by the said

acknowledgment of debt, &c., made
Kohl in favour of the said firm of C.

W. Meyer," &c.
Ehden, for the defendant, pleaded the exception of nonqualijication of the plaintiffs in respect that Weinert and
Meyer were not copartners, nor trading together under any
firm, as untruly alleged in the summons.
The Attorney-General produced the receipt sued on,
which was in these terms

Weinert and

—

j^^ov^i

'

M^^etv^KSbi.

"£83 10s. Eeceived from Messrs. [Den Heeren] C.
Weinert & W. Meyer, the value of £83 10s. in medicines,
which amount I engage to pay on demand.
"A.

KOHL.

"Worcester, 28th April, 1842."

Which he maintained contained

in grcmio, a statement
the plaintiffs were partners of a company trading
under the firm of C. Weinert & W. Meyer; and that the
defendant having thus acknowledged this to be the case
under his hand, was barred from now objecting that they
were not copartners.

that

The Court held that the terms of the document were not,
per se, sufScient to warrant this construction and therefore
allowed the plaintiffs fourteen days to prove their qualification.
;

Postea (December

any

proof,

5,

1844:).

—Plaintiffs

failed to

and the summons was dismissed, with
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Insufficient

On

proof

of.

the 4th day of February, 1842, the plaintiff and
other persons entered into a copartnership for
distilling and vending spirits at Stellenbosch, under the
style of "Be Stellenbosch Spiritus Maatschappy" and on
that day executed a deed of copartnership, which contained,
inter alia, the following clauses
" Art. 4.
The shares may also be ceded or transferred,
either by purchase or otherwise.
purchaser shall not be
admitted as a shareholder otherwise than in accordance
with the stipulation contained in Article 7. After the
admission, the certificate of share {i.e., the share purchased)
shall be cancelled in the books, and then only a share shall
be granted to the purchaser, in conformity with Art. 5.
certain

—

A

Q
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—
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" Art.
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5.

—No person

is

considered as shareholder unless

and no one
he shall have previously
share in wine and signed a notarial deed of

he has in his possession his

certificate of share,

shall receive a certificate unless

delivered his
partnership of the tenor of this present deed.
" The certificate shall be duly registered by the secretary
in the ledger, and be signed by a special commission to be
chosen at the annual general meeting, and be of the following tenor
"
'

"

Stellenbosch Spiritus Maatschappy.

is a shareholder in the
The holder hereof being
company known by the denomination above mentioned, and
'

share in the property of the
is as such entitled to
All in accordance with the articles of
joint shareholders.
agreement, a notarial copy whereof, with the seal of the

company,

is

hereunto annexed.

This document

may

be

The same,
transferred by transfer on the back hereof.
however, gives no right either to the original holder or to
the person to whom the same is ceded or transferred, unless
the same be registered by the secretary for the time being,
and which is to be repeated as often as any cession or
transfer takes place,' &c.
" Art. 7.
No person shall be allowed to be a shareholder
unless he being proposed in an ordinary meeting of the
committee of directors, eight members of the committee
in a subsequent ordinary meeting of the committee, shall
have signed their consent thereto in the consent book.
The same shall also take place in case of the shareholder
applying for a second share."
Carel Albrecht Haupt was duly admitted as an original
holder of two shares, signed the deed of copartnership,
delivered his share of wine, obtained the certificate of two
shares, and had them duly registered on the 14th May, 1836.
The defendant purchased one of C. A. Haupt's shares, and
the consent of the committee to his being admitted as a
shareholder was duly obtained and entered in the consent

—

—

But the defendant denied and the plaintifis
produced no evidence to prove that he had signed the

book.

—

articles of copartnership, that the original certificate of the
share purchased by him had been cancelled, and that he
had obtained a certificate that he was a shareholder.
On the 29th of December, 1838, a meeting was held at
which upwards of two thirds of the shareholders were
present, who resolved to dissolve the copartnership, and
wind up its afiairs, and signed the following writing
"We the undersigned, shareholders of the Stellenbosch
Spiritus Maatschappy, having, in an expressly convened
:

2l>7

extraordinary general meeting held this day, resolved to
dissolve the said Spiritus Company, this resolution is
communicated to those who were absent on the occasion,
and who are requested to state whether they are in favour
of or against the resolution."
This writing was signed by upwards of two thirds of the
whole shareholders.
The defendant attended at this
meeting, consented to the resolution, and signed the above
writing.

the company were afterwards wound up,
stock and premises sold, when it was ascertained
that there was a deficiency of assets to discharge the debts
of the company, the proportion of which chargeable against
each shareholder was £86 9s. Ifd.
The plaintiffs having, as copartners, paid and satisfied
the whole amount of this deficiency, now brought this
action against the defendant to recover from him his portion
of the deficiency chargeable against him, as being the holder

The

and

affairs of

its

of one share.

The defendant denied

his liability, on the ground that
a shareholder according to the
provisions of the articles of copartnership.
The Court, in respect that there was no evidence that the
defendant had signed the articles of copartnership had
obtained a certificate that he was a shareholder, and that

he had- never become

—

the original certificate of the share he had purchased from
Haupt had been cancelled, held that the defendant had
not been proved to have been duly admitted and to have
become a shareholder in the copartnership ; and this
without reference to whether the meeting of the 29th
December,' 1838, was or was not a meeting duly constituted
and empowered to dissolve the copartnership, which the
And
plaintiffs alleged and the defendants denied it to be.
therefore absolved the defendant from the instance, with

—

—

costs.

i846.

—

'
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CHAPTER
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EXCHANGE AND PROMISSORY
NOTES.

BILLS OF EXCHANGE.
Venning,

£m

1828.

'^P

of

q.q.,

vs.

drawer of non-acceptance by

notice to the

and such notice coming from
in the

EbDEN
1829.
It.

"fs3o^'

J"™'-

Bills

third pccrty having no interest

bill is insu,ffieient.

[Vol.

Mar.

Venables.

draivee necessary from original payee or subsequent holder

-,

•

Exchange, —

I, p.

315.]

LlESCHlNG.

vs.

—

Foreign, after sight, must, within a
of Exchange,
reasonable time, be presented for accejitance, or put in
What is reasonable time, guided by ctistom
circulation.
of place where drawn; if none, then by the circumstances
\But not specially decided in this case, jitdgof the case.
ment being by consent.~\ Semble, three months a reason-

—

able time.

[Vol.

I, p.

Thomson & Co
1829.

ca.

Akcher.

In a provisional claim agaiiist the draiuer, presentment of a
bill of exchange must be proved, cdthough
the acceptor
became insolvent before the
[Vol.

I,

How far

bill ivas

vs.

the allegation of nullity

gambling transaction

is

due.

pp. 61, 402.]

Feeshfield
1830.

349.1

a

Harries.
of the debt as arising from a

defence to provision where the

instrument of debt (fieing a bill of exchange or order)
no causa debiti. [Per Wylde, C.J., and KekewiOH, J. : Yes ; per Menzies, J., and Burton, J. : No.
Cotirt equally divided ; no judgment.^
expresses

[Vol.

I,

pp. 84, 85.]
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Kennel

vs.

Habeies.

Whether a defendant

is entitled to refer to the plaintiff's oath
prove the nullity of the debt as being a gamUing transaction, as a defence against a provisional claim on a hill
[Per Menzies and BuBTON, JJ., Yes; per
of exchange.
to

Wylde,

and Kekewich,

C.J.,

equally divided

;

No.

^'''

Court being

no judgment.']

[Vol.

HoviL

J.:

isso.

'™°

I,

pp. 85, 86.]

& Mathew

vs.

Poulteney.

Proof of presentment of a

hill of emhangc by the production of
a notarial protest f01' non-payment, in which presentment
is \alleged, cannot in a provisional case be negatived by

1832
Dec. 31

parole evidence.
[Vol.

MocKE
Bill of Exchange.

VS.

I, p.

14.]

Van Beeda.

Composition.

Civil Imprisonment.

After provisional sentence obtained by the holder of a bill
against the drawer and acceptor, the drawer, on execution,
surrendered his estate, and the acceptm' returned nulla
bona.
The holder then took a composition of one half the
amount of the bill from the drawer's estate, expressly
reserving his right against the acceptor for the balance,
and then prayed dvil imprisonment of the acceptor, who
objected that the composition freed him from further
liability.
Held not, and civil imprisonment granted
accordingly.

This was a claim for civil imprisonment, in execution of
a provisional sentence given against the defendant and
Heuser, the former as the acceptor and the latter as drawer
of a bill, of which Mocke was the holder by indorsation,
and which had not been paid when due, the one paying the
other to be discharged.
Heuser surrendered his estate, and plaintiff claimed on it
for the whole amount of the bill and costs.
The plaintiff and the other concurrent creditors agreed to
accept a composition of 10s. in the pound, the plaintiff
expressly reserving his right against defendant for the
balance.

1833.

^^'
*'°°|j^'j
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—

Feb%
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™Breda.^

'^^^ plaintiff, before claiming on Heuser's estate, had
taken out a writ of execution against defendant, on which
a retiim of nulla bona was made.
Plaintiff now restricted his demand against defendant to
one half of the amount of the bill and costs.
Cloete maintained that, by accepting the coniposition,
plaintiff had discharged the defendant from all further
liability.

The Court overruled
civil

this

defence, and gave decree of

imprisonment.

McDonald

vs.

Sutherland.

Provisional sentence refused against the defendant, wlio, after

had guaranteed the payment of
of exchange to the drawer, there being no proof
offered of a.ny demand on and refusal by the acceptor
after such guarantee by the defendant.

protest for non-payment,

a

hill

[Vol.

Davis
June

4.

& Son

vs.

I, p.

74.]

McDonald & Sutherland.

It is a good defence to a lorovisional claim against two late
partners on a bill of exchange, that it had been drawn by

one partner only, after dissolution.

[Vol.

I, p.

De Eonde

vs.

86.]

Zeylee.

Sequestration of acceptor does not dispense with necessity of
presentment and notice of dishonour.
The notice in the
" Gazette " of the sequestration
of the acceptor's estate is
not sufficient.
Jane

29.

neE^ew.
zejier.

In this case the plaintiff claimed provisional sentence
against the defendant, the drawer of a bill stated in the
summons to have been drawn by the defendant upon, and
accepted by, F. Heinenberg in favour of plaintiff, payable
three months after date, and bearing date the 14th day of
March, 1833, and which bill was not honoured by the
acceptor, who had, previous to the day the said bill became
due, surrendered his estate as insolvent.
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,,.'
The

Attorney- General,
'

defendant,

for

'

due notice.

by producing the

Gloete replied

pleaded want of

^

Gazette of the 7th June,

isas.
29.

—

June

"'^°°*t™'

containing the notice of the sequestration of the acceptor's
estate.

The Court, on the principle stated in Ghitty, p. 272, held
that the notice in the Gazette was not sufficient notice, and
as there was no proof of either presentment to the acceptor
for payment, or notice of dishonour to the drawer, refused
provisional sentence, with costs.

De Eonde
Parole evidence

is

Zeylee.

not couqjctcnt to prove the dishonour of
a hill of exchange.

[Vol.

Et vide Anderson

I, p.

vs.

Baery
It is

rs.

259.

post, p.

Bailey.

a good defence against a provisional claim on a bill of
exchange that the holder, ivho was the payee, had, after
the drawing of the bill, been sequestrated as insolvent,
that, although since rehabilitated, no assignment to

had

made by

been

MooEE

rs.

[Vol.

Joint

acceptor's

Kidson

vs.

""°^'

and
him

I, p.

83.]

Alexander.

In a provisional claim
im by an indorsee of a bill of exchange
(irrr the ivrlorscmcnt.
ii
7S must orrr
the summons

rs.

is34.

the sequestration creditors.

[Vol.

Eens

si.

61.]

Hutton,

rs.

Aug.

I, p.

June

lo.

122]

Cantz, Fauee, and Neethling.

found

liable

[But overrided,
under Promissory Note,

only pro rata.

Camipbell, post.

See

P0'*-'\

Au_g_26.

sentence by the indorser
This was a claim for ijrovisional
*
''

Kens w. camz,
Faure, and
Neethling.

—

:

'
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—

against three acceptors of a

a"^*26
''Faure

'

Sf

Neethling.

bill,

drawn in the following

terms
" Stellenbosch,

16th Dec, 1833.

« Eds. 500.
" Three months after date you will please to pay in Cape
Town, to the lawful holder of this my order, the sum of
five hundred rixdoUars, for value received, and place the
same to the account of

"

Your obedient

servant,

"J. G.
"

MEOHAU.

To

Messrs. Jacob Cantz,
" J. G. Fauke,
"C. L. Neethling.
" Indorsed, J. G. Meohau."
Brand, for the defendant Faure, besides a plea of novatio
debiti, which was clearly unfounded, pleaded that Faure
was only liable pro rata, which Cloete, for the plaintiff,
admitted.
Wylde, C.J., started a doubt that three persons could
not be joint acceptors
at least, that no judgment could
effectually be given against them in one action brought
against them all in that character.
Menzies and Kekewich, JJ., had no doubt but that
a bill might lawfully be drawn upon two or more persons,
and that, if accepted, it would bind all who accepted it as
joint acceptors and that by the law of the Colony persons
jointly bound as acceptors were liable only pro rata, and not
in solidum. [The contrary was deliberately decided in the
case of Kidson vs. Campbell & Joosten, 12th April, 1844
post]
Vide Chitty on Bills, § 2, pp. 215, 216
Bayley
on Bills, pp. 24, 44, 139, 454; Van der Linden, pp. 203,
204.
;

;

;

The Court gave
all

the defendants

provisional sentence, with costs against

pv

rata.

Thomson & Watson

vs.

Allen.

Qualified indorsation of hill of exchange
holder to sue.
Dec^i.

Tiiomeon
son

w.

& Wat-

Allen,

when not

entitling

Plaintiffs claimed provisional sentence on a bill of exchange against the drawer, the captain of a vessel called
^j^g Oalypso, ou which were written the following words,
signed by the last indorsee " Transferred to the order of
Messrs. Thomson, Watson, & Co., to be recovered on
account of Messrs. Crook & Naz, from Messrs. A. Chiappini,
of Cape Town, the owners of the brig Calypso."
:
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The Court, although no appearance was made for defen1834.
dant, decided that the plaintiffs had no title to sue the
^''
defendant Allen on the said bill, and refused the provisional '^BrrAii^*'"
sentence.

Rens

A

vs.

Van dek Poel and Another.

copy of the ]protest for iion-payment of a hill of exchange
need not he served on the defendant.
\_This point had
heen considered doubtful in Simpson vs. Fleck, Vol. I,
p. 117.]
[Vol. I, p. 118.]

Rens

vs.

hill

a provisional claim against

of exchange

to allege

heen presented to the acceptor,
heen refused.

[Vol.

Simpson Brothers

I, p.

&

the indorser

summons that the hill
and that payment had

in the

had

122.]

Co.

vs.

Allingham.

Provisional sentence refused against the acceptor of a hill of
exchange, payable at a particular place, because presentment at such place was not duly alleged in the summons
and proved.
[Vol.

Jantzen

2.

Van der Poel and Another.

It is not necessary in

of a

Dec.

vs.

T, p.

Dec. le.

62.]

Van den Burgh, Executor.

Bill of Exchange.

Executor.

Execution.

Where a provisional judgment had heen given on a hill of
eocchange against defendant as executor, and execution had
heen taken out against him in his capacity, and a, return
of nulla bona made, the Court, on further application by
the creditor, refused to allow execution to issue on the same
sentence, with an alteration in its terms, against the
executor, de bonis propriis, or to give a new provisional
sentence against him personally.

On the 9th December, 1834, plaintiff claimed provisional
sentence against defendant on a summons in the following
terms
" Command B. A. van den Burgh, &c., &c., as executor
of the last will and testament of the late Sarah van de
r

isss.
*!!llf'

Jantzen vs.

Van

Executor.'

:

:

:
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pi^835^

—^'
*dm Burgh^,™'
Executor,

Kaap, &c., that justly, &c., he render to J. J. Jantzen, &c.,
the sum of 320 rds., &c., which he owes to and unjustly
detains from the said J. J. Jantzen, upon and by virtue of
j^ certain bill of exchange bearing date the 2nd, &c., drawn
by one F. Coverneels in favour of one F. P. Dort or order,
and accepted by the said 0. A. van den Burgh, and due at
a day now past, &c., &c."
The Attorney -General, for plaintiff, produced the bill of
exchange sued on, which was in the following terms
:

"Cape Town, 2nd October,

1834.

—

SiK,
On the 24th November, 1834, please to pay to Mr.
F. P. Dort, or order, a sum of 320 rds., with interest already
due, and as yet to become due, as per notarial bond, for the
amount due to me by the late Sarah of the Cape, widow of
the late Christoffel Renke.
"

"F.

COVERNEELS.

"To Mr.

C. A. VAN den Burgh,
Executor in the estate of the
late

Widow
"

C.

Renke.

Accepted, C. A.

van den Buegh,

q.q."

Indorsed
"
"

Cape Town, 19th November, 1834.

Ceded and transferred

to Mr. J. J.

Jantzen.
" F. P.

DORT."

Judgment
" The Court grants provisional sentence as prayed against
the defendant as executor.
"

9th December, 1834.

"T. H.

A

writ

of

BOWLES,

Registrar."

execution was taken out in the following

terms
" We command you that of the goods and chattels which
were of Sarah van de Kaap, &c., at the time of her death
in the hands of C. A. van den Burgh, &c., &c., as executor
of the last will and testament of the said S. van de
Kaap, you cause to be made the sum of £24, &c., &o.,
which J. J. Jantzen, &c., by sentence, &c., dated 9th

December, 1834, recovered provisionally against the said
C. A. van den Burgh, as executor as aforesaid, together
with, &c., costs and charges, &c., &c., whereof the said C.
A. van den Burgh, as executor as aforesaid, is convicted as
appears to us of record."
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On

this writ the Sheriff

made the

following return

:

The defendant having been required by me to satisfy
the exigency of this writ, has declared that he possesses no
goods or chattels belonging to the above estate, except a
female apprentice, stated by him to be in the district of
"

^^^^-^

Jantzen

vs.

GraafP-Eeinet.

"31st December, 1834.
" J.

(Signed)

STEUAET,

H. S."

Thereafter (this day) the Attorney-General, for plaintiff,
for a rule on defendant to show cause why a writ
should not be ordered to issue, in execution of the said
provisional sentence, as against the proper goods and chattels of the defendant himself.
But this application having been opposed, the Court
refused it, on the ground that whatever might ultimately be
found to be the personal liability of the defendant in respect
of the said bill of exchange, no such writ as that now
prayed for could be issued in virtue of the provisional sentence which had been given against him as executor ; and
that the Court could not now alter the terms of the provisional sentence, or give a new provisional sentence against
defendant personally. That the plaintiff might go on with
the principal case, if he thought he could make out that
the defendant was in law personally liable in respect of the
said bill, and obtain judgment against him personally.

moved

Geebt

A

bill

vs.

Van

As.

or order payable on a contingency, respecting which
extrinsic proof would he required, is illiqxdd.
[Vol.

NoRDEN
The drawer of a

hill

to the acceptor,

VS.

Aug.

26.

Aug.

31.

I, p. 62.]

Stephenson.

of exchange

who has paid

is

not provisionally liable

the bill ; such

have been out of the dravjer's oivn funds.
[Vol. I, p. 63.]

payment may

van

"Executifr.'

:
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GiE
of a

De

vs.

Villiees.

of exchange hy one of three joint
with an acknowledgment on the face of
the hill from the holder, does not afford such presumption
of payment hy this one only as to entitle him to sue the
other two provisionally for their shccres.

1835.

Th.e possession

hill

acceptors, coupled

[Vol.

M

vide

Neethling

same principle was

vs.

laid

I, p. 63.]

Hamman,

down

Caestens

I, p.

71,

where the

vs.

Hendeiks.

Provisional sentence refused against one of the drawees of a hill
of exchange, of whose acceptance, alleged to he hy mark, the
only evidence appearing ex facie of the docitment, tvas
three crosses.
The Court refused proof that one of these
was the acceptor's cross or mark.

1836.

HOLTMAN
183T.
"^'

Vol.

as to a bond.

"

VS.

DOEMEHL.

The liqiddity of an accepted

hill of eoschange is not affected
hy the fact that it vms not addressed to any one.
[In
the suhsegttent principal case judgment was given for
defendant with all the costs of provision and principal

case.l

[Vol.

MuLLEE

VS.

I, p. 14.]

Van Oudtshooen and Callander.

the acceptor and the drawer and endorser of a hill of
exchange are summoned, it is not necessary to produce
proof of presentment or demand for payment having heen

Where

made

—

naa.^
'

Van oudtshoorn

to acceptor.

In this case, the Court gave provisional sentence against
both defendants, the first the acceptor and the second the
drawer and endorser of the following bill of exchange

""' "'""'"''"•

"

Cape Town, 5th October, 1837.

"£50

my

"Three months

sum

after date please pay to
order the
of £50, value received, which sum place to the account

of
"

Your obedient Servant,
" J.

"

To W. van Oudtshooen."

CALLANDER.
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Although no protest was produced of any presentment
for payment having been made to the acceptor.

i^ss.

or

—'

demand

\Et
vide
-

Williams & Co.

vs.

Faemee, -^post.
'

BOEEADAILES, THOMPSON, & PiLLANS
Blank endorsement of

hill

of excliange.

VS.

-p.

-"^

238.1J

van oudtshoora
and Callander.

MOKKEL.

Title to sue.

nov^s.
The plaintiffs in their summons claimed provisional sentence against defendant, on a bill drawn by A. here, upon Bomdaues,
B., of Plymouth, in favour of the defendant or order, and unnrMolkel:
specially indorsed by defendant to 0. or order, and by 0. to
D. or order, and by D. endorsed blank, of which plaintiffs
alleged that they were the legal holders. Along with the bill,
plaintiffs put in a notarial protest for non-payment, bearing
to have been made at Plymouth at the request of E., merchant (agent of D.) against B., and a copy of a letter written
by plaintiff's attorney to defendant, informing him that
plaintiffs had yesterday received by the ship Fairlie the

original bill and the protest for non-payment, and adding
that defendant was therefore held liable for the amount.

The defendant did not appear.
The Court doubted whether,

as it was proved by the
protest that the last indorsation on the bill (that by D. in
blank) had been originally made for the purpose of conveying the bill to another party than the plaintiffs, and
that it had not come into their possession until after it had
been protested for non-payment at the instance of the party
in whose favour this indorsation had been made, the plaintiffs could found on that indorsation, though in blank, as

entitling them to claim provisional sentence on it as being
the lawful holders under and in virtue of that indorsation,
whatever they might have been entitled to do if they had
sued as the agents of D. (which in fact they were).
The Attorney-General, for plaintiffs, in consequence of
this doubt,

withdrew the

case.

Beeda's Teustees
Bill of Exchaiiye.

rs.

Voleaad.

Pleading.

Declaration alleged a hill of exchange, which it was sought to
set aside as an undue preference, to have been made hy the
On evident, it appeared
insolvent in favour of defendant.
that the
ally

hill,

which was an accommodation one, was actuinsolvent in favour of one B., and hy him

made hy
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indorsed

and

discounted for the insolvent hy the defendant.

Held,

that the description declared on ivas sufficient to
cover the transaction promd.
[See the other Iranch of the
case,
^839^

,—^
vs.

voiraad.

^

21st Novemler, 1839.]

In the second count of the declaration in this case it was
alleged that the insolvent Breda was indebted to the defendaiit in the sum of £105, " ^(pon and hy virtue of a certain
promissory note, hill of exchange, or acceptance made hij the
scad P. van Breda, the insolvent, in favour of the defendant."
This bill or note it was not in the plaintiffs' power to
produce, but it was proved that the payment made by the
insolvent to the defendant, which the plaintiff sought to
have declared to have been fraudulent under the provisions
of Ordinance No. 64, had been made in payment of a bill
or note for £105, held by the defendant, in which the insolvent was the actual debtor, it having been granted for his
accommodation, and discounted to him by the defendant,
having on it the name of one A. Beck as indorser.
The Court held that the above description in the declaration was sufficient to apply to and comprehend the bill or
note spoken of by the witnesses, whether it had been
accepted or drawn by the insolvent or Beck, it being sufficient that the insolvent had put his name as drawer,
acceptor, or indorser on it, being a bill for his accommodation
in such

him

manner

as to

to the defendant,

Williams

&

make it become due and payable by
who had discounted it to him.

Co.

c».

William Faemee.

Bill of exchange, foreign : Presentment at specified place of
payment not necessary to entitle holder to judgment against
acceptors.

^If'i
^

—

'

William Farmer,

Provisional sentence was claimed against William Farmer
and Henry Farmer, designed as late copartners, trading at
9, Essex-street, Strand, London, and also in Strand-street,
Cape Town, under the firm of W. & H. Farmer, upon a
bill of exchange, dated Birmingham, drawn by plaintiffs
under the firm of C. Williams & Co., upon and accepted
by the said firm of W. & H. Farmer, 9 Essex-street,
Strand, London, payahle at Messrs. Leckie Brothers & Co.,

No. 14, Birchin Lane, London.

The Court (Wylde, C.J., absent) held that proof of
presentment for payment at Messrs. Leckie Brothers & Co.
was not necessary to entitle plaintiffs to maintain this action,
because the terms of the acceptance "payable at Messrs.
Leckie Brothers & Co." can only be construed as having
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same legal effect which they would have had in
England, where the bill was drawn and accepted, and
because by the 1st and 2nd Geo. 4, c. 78, previous presentment at the place so mentioned in the acceptance is not
necessary to entitle the holder of a bill to maintain action
on it against the acceptors for payment.
the

Norton

An

acceptance of a

1840.

Nov.

2.

Williams & Co.

wiiuam Farmer.

Speck and Another.

vs.

payable on a contingency reqidring
Non-allegation of presentment
to ilie acceptor in the summons is sufficient to bar jjrovisional sentence against the drawer of a bill of exchange,
on objection taken by the draiver that no such presentment
to tlis accepitor had, to his knowledge, been made.
hill

Nov.

19.

extrinsic 2)roof is illiquid.

[Vol.

I, p.

& King

Phillips

Qo]

os.

Eidwood.

Provisional sentence refused [Menzibs, J., fes.J agctinst the
droAoer of a bill of exchange payable ten days after sight,
in respect that there was no protest alleging presentment
for acceptance or sight to the draiver, though a protest for
non-payment loccs prodioced, dated six months after the
date the hill ivas drawn.
[Vol.

Livingston, Syees,

&

dishonour

of,

:

is.

loci contractus,

Dickson, Buenie, & Co.

Notice of non-acceiitance

what is sufficient.
a ivaiver of above,

Agent : What is
Lex loci

Lex

11.

I, p. 66.]

Co.

Bill of Exchange, Foreign

i8d:.

Feb.

solutionis.

and

by.

Evidence of

Foreign Law.

Pleading

:

Objection to

title

of plcdntiffs must he by eixeption,

Variance.
not under the general issue.
Judicial notice of a British Statute for India and
patent issued thereunder.

and

letters

This was an action to recover the sum of £500, being
the amount of a certain bill of exchange for five thousand
Company's rupees, together with the charges, damages, and
expenses incurred bv reason of the dishonour of the said
bill.

May
June

25.
24,

Livingston,
Syers, fiCo. vs

Dickson,
Burnie, & Co.
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24.

LivtagTton,
syers,^* Co. »5.
Burnic,

&

for the plaintiffs, and M^tsgra-uc
having been heard on a previous day,
the Court now proceeded to give judgment.
rpj^g
Court held that it was proved by the evidence and
the admissiou of the parties, that the bill in question was
drawn in this Colony on Lowe & Co., merchants in Calcutta, in favour of the defendants, merchants, having their
permanent domicile in this Colony, by Major Hay, an
officer in the service of the East India Company, while on
a casual and temporary visit to this Colony, and when he
had his permanent domicile in India and who, when he
drew the bill, intended to return to India before it should
arrive at maturity, and did actually return to India before
That the defendants, in
it was presented for acceptance.
this Colony, endorsed the bill in blank, and sent it to their
agent at Mauritius, to be sold, if an advantageous sale of it
could be there obtained, and if not, to be forwarded by him
That the bill so endorsed in
to their agents in Calcutta.
blank was sold at Mauritius by defendants' agent, Mr.

The Attorney-General

i84i,

June

Co.

for the defendants,

;

Grant, to Messrs. Aiken

&

Co., the

agents there of the

and by Messrs. Aiken & Co. transmitted to
plaintiffs
that neither Mr. Grant nor Aiken & Co. made
themselves parties to the bill by putting their names on it,
or otherwise; and that after the sale, and before the bill
plaintiffs,

;

was presented for acceptance, the blank indorsation was
up in favour of plaintiffs, but whether by Mr. Grant,
Aiken & Co., or by the plaintiffs, does not appear. That
plaintiffs duly presented the bill for acceptance to the
drawees and, on their refusal to accept it, caused it to
be duly protested on the 3rd July, 1838. That notice of
the non-acceptance and protest of the bill was sent by plaintiffs from Calcutta in due time, through their agents,
Aiken & Co., to, and received by, defendants' agent. Grant,
at Mauritius, on the 25th August following, and by him
filled

;

forwarded to defendants by the earliest opportunity, in a
letter addressed by him to them, and received by them on
the 28th September following. That no ship which sailed
from Calcutta after the 3rd July, when the bill was protested, reached this Colony until some time after the 28th
September ; and that the defendants had notice of the nonacceptance and protest in the manner above mentioned
sooner than they could have received it direct from Calcutta.
That, on the 13th July, 1838, only ten days after the
protest, and consequently long before the defendants could
have known of the non-acceptance of the bill by the drawee,
they wrote a letter to their agent, Mr. Grant, in which they
stated as follows "
have, however, some fear that the
one on Lowe & Co., drawn by Major Hay, may not meet
:

We
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due honour, and be returned to you and to guard you
against any inconvenience, we are anxious to place funds
in your hands to await the result, for .which purpose we
have enclosed," &c. (viz. three good bills for rupees 4,300

mi.

;

:

in

June

™

^^

plok'son'
& Co.

Bumie,

all).

That, on receiving notice of the non-acceptance and protest, Mr. Grant made no objection that the dishonour of
the bill by non-acceptance had not been duly notified to
him, or that notification to him, instead of to defendant
personally, was insufficient
but offered to pay it immediately to Aiken & Co., provided they would give him a
guarantee for repayment of the amount in the event of the
second of the set not being duly presented by the plaintiff for
payment, or the dishonour by non-payment not being didy
notified to
which conditional offer was refused by
;

Mm;

Aiken & Co.
That the bill was not presented

for

payment

or protested

non-payment, or at least that no due notice of such nonpayment and protest was ever given by plaintiffs or their
for

agents to defendants or their agents.
In consequence of the defendants refusing to pay the
bill, the present action has been brought by the plaintiffs
to enforce payment from defendants
in defence against
which, the defendants have pleaded two pleas, in the first of
which they admit that they indorsed the bill, but deny
every other allegation in the declaration; and, in the
second, they plead " that, admitting the said bill of exchange to have been dishonoured, the defendants are discharged from their liability thereon by reason of the laches
of the plaintiffs, and their not having given due and sufficient legal notice to the defendants of the dishonour and
protest of the bill."
The Court held that the defence maintained by the
defendants under their first plea that they are entitled to
a non-suit, because the plaintiffs, whose only alleged title
to the bill is its indorsement to the order of " Messrs.
Livingston, Syers, & Co.," have not proved either that they
are the partners of, or that they are the only partners of,
that firm; both of which facts, the defendants alleged,
it
was essential they should have proved to entitle
them to judgment was bad; and that it was unnecessary to determine or inquire whether, by the law of this
Colony, persons who are the holders of a bill indorsed
to a firm, and who sue on it, representing themselves as the
partners of that firm, are bound to prove that they are so ;
or whether it is not incumbent on the defendants, if they
deny this, to prove that the plaintiff are not partners, or
that there are other partners ; because by the law and form
;

—

—

K

24!

LivingetoD,
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of pleading in this Colony, sucli an objection to tlie title of
the plaintiffs to sue can only be competently taken by
pleading it by way of exception before pleading on the
Livto^ton,
syers, & Co. vs.
merits :' and therefore, as the defendants have not pleaded
Dickson,
,,.'.
J.1Bumje, &co.' such exception tn hmine oi the pleadings, tney are now
held
to have
must
be
it,
and
barred from insisting on
acknowledged that the plaintiffs possess the title to sue
1841.

fu^efi.

IT

Ai

.

under which they have brought this action.
The Court held that the defence maintained by the defendants under the second plea that the plaintiffs have
committed laches by reason of their not having given notice
of the non-acceptance of the bill and protest for nonacceptance directly to the defendants, the notice given by
them through Aiken & Co. to Mr. Grant not being due
and sufBcient legal notice thereof was bad and that the

—

—

;

were entitled to give notice of the dishonour of the
bill through their agents, Aiken & Co., and that the notice
given by Aiken & Co. was as sufficient legal notice as if
plaintiffs had given it by letter which they had caused to be
written and dispatched by one of their clerks in their counting-house at Calcutta. That the circumstances of the present
case are totally different from those which led to the judgment in the case of Stewart versus Kennet, as reported in
2nd Oavipbell, 177 and therefore, that the notice given by
Aiken & Co., if given by them to a proper party, was due
plaintiffs

;

and

sufficient legal notice.

The Court held that the notice of the dishonour and
protest given by plaintiffs to Mr. Grant having been
given by them to him in order that the defendants should

—

thus be informed of the non-acceptance and protest of the
bill, and of the plaintiffs' intention to have recourse against
the defendants for payment of it, and communicated by him
to defendants before they could have received notice in any
other way was due and sufficient legal notice to them,
even if the nature of the connection between defendants
and Mr. Grant, as their agent, was such that notice of the
dishonour given to him, and not communicated by him to
defendants, would not have been equivalent to notice given
to them directly.
And, further, that the nature of the
agency of Mr. Grant, with respect to the bill, was such,
that notice of the dishonour duly given to him by plaintiffs
was equivalent to notice duly given to defendants directly,
or to a clerk in their counting-house.
That the defendants'
letter to Mr. Grant, of the 13th July, 1835, and the fact of
their having remitted to him funds to enable him to retire
the bill, proved that they contemplated, in the event of the
bill being dishonoured, that recourse should be had on them
through Mr. Grant and, as a necessary consequence, that

—

;
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due notice of the dishonour to him should be equivalent to
due notice to them.
But the Court held that even if the notice given to Mr.
Grant, or through him to the defendants, had been bad and
insufficient, yet that the powers derived by him from the
defendants as their agent were such as to enable him, in a
question with plaintiffs, effectually to waive the want of due
presentment of the bill for acceptance, of due protest for
non-acceptance, and of due and sufficient notice of such
dishonour and protest and that by his making no objection on any of those grounds when Aiken & Co. gave him
notice of the non-acceptance and protest, and his offer to
pay the bill under the condition of a guarantee of repayment in the event before mentioned, had effectually waived
;

plaintiffs had
done or omitted to do with respect to the non-acceptance
of the bill, and thereby now barred the defendants from
pleading any such objections in defence against this action.
The Court held that the defence maintained by the defendants that they were discharged from their liability in
consequence of the laches of the plaintiffs, in not presenting
the bill when due for payment, and protesting it for nonpayment, or, which was equivalent, in not having given defendants due notice of such presentment and protest was
bad although the law of this Colony, in all cases in which
the rights and liabilities of the drawers and indorsers of
bills are to be regulated by it, is, that the holder of a bill
protested by him for non-acceptance, and of such protest on
which due notice is given, is, in respect thereof, only entitled
to demand from the drawer or indorsers that they shall give
security for the payment of the bill in case it shall not be
paid when at maturity by the drawer, and must, in order to
preserve his recourse against them, present the bill when
due for payment, protest it for non-payment, and give due
and although in
notice of such presentment and protest
consequence of the bill having been dated and drawn in
this Colony, the law of this Colony must be held to be the
lex loci contractus.
Because the rule that, where the original
parties to a bill have not expressly stipulated what are the
conditions which the payee must perform in order to entitle
him, in the event of the bill being dishonoured, to have
recourse on the drawer, these conditions must be determined by the law of the place where the bill is drawn,
is not an absolute and
as being the lex loci contractus,
universally peremptory rule, but applies only in those cases,
the circumstances of which are such as to infer a legal
presumption that the parties intended that their contract
should be ascertained and regulated by that law; and

any objection founded on anything which

—

—

;

;

—
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ceases to apply in any case in which the circumstances
are such as to afford stronger grounds for presuming that
tlis parties intended their contract to be ascertained and.
regulated by some other law, as for example by the lex loci
Solutionis.

That, even although where a bill on Calcutta was drawn
and the drawer and original payee were
both permanently domiciled in this Colony, it should be
held that according to the law of this Colony, as being the
lex loci contractus, the holder, in order to entitle him to
recourse against the drawer, was bound, after protest for
non-acceptance and notice thereof, also to present the bill
in this Colony,

for payment, protest it for non-payment, and
give notice of the protest (a case which the Court was not
called on now to decide, and on which, therefore, they
abstained from expressing any opinion), it did not necessarily follow that the law of this Colony, as being the lex
loci contractus, should regulate the decision of the present
case.
Because, in the case supposed, not only the original
payee, but the drawer, had their permanent domicile in this
Colony, and it was here that both parties contemplated
that, in the event of the dishonour of the bill by the drawee
at Calcutta, it should be paid by the drawer and the law
of this Colony was, therefore, not only the lex loci contractus, in respect of the bill being drawn here, but, as
being the law of the permanent domicile of both parties,
there were sufScient grounds for legal presumption that it
was the law by which both the parties intended their contract should be regulated ; more especially as, in so far as
related to the payment of the bill, to be made by the drawer
in the event of its dishonour at Calcutta, it was also the lex

when due

;

loci solutionis.

While in the present case, although the bill was drawn
here in favour of the defendants, who had their permanent
domicile here, yet the drawer was a stranger on a casual
and temporary visit to this Colony, having his permanent
domicile in India, to which, at the time the bill was drawn,
he intended, and was known by the defendants to intend, to
return, before any demand could be made on him to pay the
bill in the event of its dishonour by the drawer
and therefore the law of Calcutta was not only, in so far as relates to
his conditional obligation to pay the bill, the lex loci solutionis, but there was no legal ground for presuming that
either he or the defendants, when the bill was drawn, ever
contemplated or intended that the law of this Colony should
determine the conditions under which, in the event of the
bill being dishonoured, he, the drawer, should be liable to pay
it.
The more obvious, and therefore the legal, presumption,
;
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on the contrary, being, that both the parties looked to the
law of India, which was the lex loci solutionis, not only as to
the drawee, if the bill were accepted by him, but as to the
drawer, if the bill were dishonoured by the drawee, as that
which was to determine the nature and conditions of the
drawer's liability to pay the bill.
The Court held that the defence maintained by the defendants that, as the indorsement was maintained by them
here, the law of this Colony, as being the Ux loci contracts
between the indorser and indorsee, must determine the nature
and conditions of the liability of the indorser to the indorsee,
was bad, notwithstanding they had indisputably established that such was the rule of the French law, because the
Court had been unable to find the slightest traces of the
existence of any such rule in the laws either of Holland or
The rule recognized by both the latter
Great Britain.
countries being, that, by indorsement, the indorser undertakes the same obligations in favour of the indorsee which,
by drawing the bill, the drawer originally undertook in favour
of the payee, and could not exact from the indorsee the performance of any condition which the drawer could not have
insisted should be performed by the original payee, in order
to enable the latter to recourse on the drawer.
Further, that the rule of the French law is founded on
the presumption that the indorser and indorsee, at the time
the indorsement is made, and the bill delivered to and
received by the indorsee, mutually entered into a tacit
agreement that the nature and conditions of the drawer's
liability should be determined by the law of the place
where these acts took place and in every case in which, by
the French authorities, this rule is declared to apply, the
indorsee is always represented as having been present at
the time and place at which the indorser has made the
indorsement and delivery and such presence is the foundation of the legal presumption that he agreed that the contract between him and the indorser should be regulated by
the law of that place in which both the parties were at the

—

—

;

;

time the contract was made, as being the

But the circumstances

lex loci contractus.

of the present case do not afford

because,
the slightest ground for any such presumption
although it is admitted that the bill was indorsed by the
defendants in this Colony, still it was indorsed in blank,
and was not delivered to or received by the plaintiffs, or
The bill
any person representing them in this Colony.
was sent by defendants, blank indorsed, to their own agents
in Mauritius, and was from them transmitted to the plainNo
tiffs by their agent, and received by them in Calcutta.
mutual contract or agreement, therefore, was ever made in
;
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between the plaintiffs and defendants and,
consequently, there is no ground for holding the law of this
Colony to be the lex loci contractus indorsationis.
Neither Can the mere fact of the delivery of the bill at
the Mauritius by Grant to Aiken & Co., and the payment
of the price of it by the latter to the former, neither of
whom made themselves in any way parties to the bill, so
identify the bill with the Mauritius as to make the French
law, which is the law of that island, regulate the rights and
obligations of any of the parties to it, as being the lex loci
this Colony,

;

contractus indorsationis.

On all those grounds, the Court held that the question
whether a presentment of the bill when due for payment, a
protest for non-payment, and due notice of such presentment
and protest were necessary in order to entitle the plaintiffs
to have recourse on the defendants for payment, must be
decided by the law of Calcutta that the Court were bound
judicially to take notice of the statute of the 13 G-eo. III.
c. 63, and the royal letters patent made in pursuance of its
provisions, and that these furnished legal evidence that the
law of England was the law of Calcutta, in so far as relates
;

to bills of exchange.

That the concurrent testimony of the text-books of the
law of England, and of the reported case quoted by plaintiffs, that it was not necessary for the holder of a bill who
had duly protested it for non-acceptance, and given due
notice thereof, afterwards to present the bill when due, for
payment, protest it for non-payment, and give due notice
of such presentment and protest, in order to entitle him to
recourse against the drawer and indorser, was sufficient
prima facie evidence that such is the law of England to
warrant the Court in holding it to be so, without calling on
the plaintiffs to give further evidence of the fact more
especially in the absence of any suggestion by the defendants to the contrary.
That the non-production of the second of the set of the
bill by the plaintiffs is no ground for a non-suit, although

—

:

the defendants may insist on having it given up to them, or
to a guarantee from the plaintiffs that it has not been so
used as to prevent or impair defendants' rights of recovery
against the drawer.

That the specification of the place where the plaintiffs
alleged that notice of the dishonour by non-acceptance had
been given by them to defendants was surplusage and therefore the variance between the allegation in the declaration
and the evidence on this point was not such a variance as
to entitle defendants to a non-suit.
On those grounds, the Court gave judgment for the
plaintiffs, as prayed, with costs.
;

,
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BOEEADAILES, THOMPSON, & PiLLANS
VON LUDWIG.
Bill of Exchange.

L. P. drew a

VS.

W.

Acceptor other than Drawee.
in Signature.
Variance.

till on,

and

accepted hy, C.

R.

v. L.,

F. J.

Alteration

afterwards

F. H. v. L., the defendant, ivho admitted
the altered signature to he his.
Defendant noiv ohjected

altered to

W.

ground of the alteration, hit the Court held him
Defendant then claimed absolution for variance
between the summons which described the bill as drctwn on
him, whereas it was drawn on his father. But the Court
held that unless defendant would swear that the alteration
was subsequent to his unconditional acceptance (which he
declined to do) he was bound.
on

the

liable.

In this case provisional sentence was sought on a bill,
which in the summons was stated to have been "drawn by
L. Precipe upon, and accepted by, the defendant Wilhelm
Frans Jacob von Ludwig."
From inspection of the bill, it appeared that it had been
drawn originally on C. H. von Ludwig (the father of
defendant), but that these initials had been altered to

W.

F. J.

was admitted by defendant that he had accepted the
and that the signature to the acceptance was his.
Stadler, for defendant, objected that as the bill had been
originally drawn on another person, he was not liable to pay
it, notwithstanding he had accepted it.
But the Court held that by his acceptance he had
rendered himself liable, and would have been so even
if no alteration had been made in the initials before he
It

bill,

accepted

it.

Defendant next objected that he was entitled to absolution from the instance in respect of the variance between the
summons and the bill, which was described in the summons
as having been drawn on defendant, while, in fact, it had
been drawn on C. H. von Ludwig, his father.
The Court held that if the alteration in the initials had
been made before its presentment to defendant, or after its
presentment with his knowledge before he accepted it, this
alteration had in a question with defendant the effect of
making the defendant the drawer on the bill, and that the
fact of his having accepted the bill unconditionally was
presumptive evidence that the alteration had so been made,
unless the defendant would positively and distinctly aver
that the alteration had been made subsequently to his

1842.
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Borradailes,

Thompson, &
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F. J. von

W.

Ludwig.
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having accepted the bill and explain how he came to have
accepted a bill which was drawn not on him, but on another

1842.

April

;

12.

Borradailes,

Thompson,

&

PilUins vs.
W. F. J. von

Ludwig.

person.

This the defendant, who was in Court, declined to do,
therefore, gave provisional sentence against
him.

and the Court,

De Smidt

vs.

BLANCKENBEEa.

Composition.

Bill of Hxchange.

Ord. No. 64,

§

81.

Costs

of Counsel.

Held

(confirming Hawk. vs. Breda, Meeser vs. Mulder'),
no majority of consenting creditors can iind any
minority of consenting creditors to take less than the full
amount of a hill of exchange, unless such power have, ly
legal enactment, teen given to su,ch majority.
Ord. 64,
\_Bt vide Ord. 6, 1843, §
§ 81, gives no such power.
that

106.]
1843.

August
„

3.

11.

1844.

Feb. 21.

This was an action to recover the sum of £100 due on a
exchange.
The defendant pleaded that he had duly surrendered his
estate as insolvent that the plaintiff, as a concurrent creditor,
had duly proved the debt in question upon the estate ; that
a composition of 10s. 6d. in the pound had been accepted by
nine-tenths in number and value of his creditors, according
to the provisions of the 81st section of Ordinance No. 64
bill of

;

De Smidt

vs.

Blanckenberg.

that afterwards his estate had been released from sequestration, in due form of law, by an order of this Court
that all
;

the creditors, except plaintiff, had been duly paid by the
said defendant the several sums owing to them, under and
by virtue of the said accepted composition that the amount
so due and owing to plaintiff had been duly tendered to
him, and that he had refused to receive the same. Defendant admitted that plaintiff had not in any way signified
his acceptance of the said composition, but averred that
he was by law equally bound to accept the same, as if he
had actually agreed so to do.
Plaintiff, in replication, admitted the fact alleged ; but
denied that he was, by law, equally bound to accept the
composition as if he had actually agreed to do so.
Musgrave, for plaintiff, referred to the 81st section of
Ordinance 64, which, he maintained, only authorized the
release of the estate from sequestration, and no more, and
did not provide that there should be a release of the debts
of the non-consenting creditors on paying them the composition agreed on by the majority, nor enact, as in the case
;

^

;;
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of the allowance of certificate, that tlie approval of the composition by the majority and release of the estate by the

Court should be a bar against any suit brought by a nonconsenting creditor. He maintained in reply to the question put by defendant " Could the plaintiff, after the release
of the estate from sequestration on composition, petition on
his debt for a new sequestration ? "—that he could have done
so and quoted §§ 25, 27, Ord. 64 and quoted the Scottish
Bankrupt Act, 54 Chii. III., c. 137, § 59, to show that the
effect of the composition sought by the defendant is expressly
enacted. And quoted Smith's Mercantile Law, p. 489
Qth
Harrisons Digest, p. 432 9 Barn. &
Geo. IV., c. 16, § 133
Cress. 437, Tuck vs. Tooke, to show that the English Courts
have given to that clause (133rd), which is in the same
terms with the 81st section of Ordinance No. 64, the same
construction which he contended should be given to the
and to show that by the common law of
said 81st section
this Colony the release did not bind non-consenting creditors,
quoted Van der Linden, 502 Placaat, 19th May, 1544, art.
Bell, vol. 2, edit. 1821, p. 507
Blackstone,
35, vol. 1, p. 327
and cases decided in this Court, Meeser vs.
1, pp. 87, 493

—

:

;

;

;

;

;

;

;

;

;

;

Midder, \st August, 1835, and Summer vs. Ileirson, 31st
August, 1839.
Referred to OrdiEhden followed on the same side.
nance of Amsterdam, 1771, and Bell Com., vol. 2, p. 481, edit.
1821.
Porter, A.-G., contra, maintained that by the law of this
Colony, before the 64th Ordinance was enacted, a composition agreed to by a certain majority was binding on the
non-consenting creditors. He stated that a bankrupt law
was not known in Holland before 1570 ; and to show that
by Dutch law and by the former colonial law a composition bound non-consenting creditors, quoted Placaat 11th
Consultations, 238, 3rd vol.,
Becemher, 1649, vol. 1, tit. 16
p. 626 ; Nederlands Placaat & Law Diet., Art. Insol. Boedel
Code de Commerce of Holland, hook 2, tit. l,part 4 Placaat 1th
;

;

July, 1708, § 19, vol. 5, p. 1274 ; Sequestrator's Inst., §§ 27,
31, 35, 36 ; Ordinance No. 46, No. 64, § 1 repealing words
No. 88, anil No. 64, § 81. And contended that the requisites
required by this section, before application could be made
to Court to release the estate, proved that some more important effect than the mere release was intended to be produced.
Quoted Bell. Com. 54 qu. 3rd e. 137 § 59, 2 cfc 3 Voet ; c. 41,
§ 113, et seq. 116, 121 ; to show that an acceptance of the
offer of composition by a certain majority of creditors
present at the meeting, and not of the creditors who have
proved, is sufficient to bind the non-consenting. He then
argued that the inconvenience, or rather impracticability.
;
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of a system whicli recognized the release of an estate from
sequestration on a composition which had not the effect of

binding the non-consenting minority was such as to show
that the colonial legislature could not have intended to
That the principle of election
Sanction such a systcm.
which prevails in England giyes a different effect to Geo. IV.
cap. 16, § 133, from what must be given to the 81st section
That the case
here, where no such principle is recognized.
of Tuck vs. Toohe, quoted in Harrison's Digest, proves that in
England a creditor who had proved his debt would be bound
by the majority, although not present at the meeting, or
not acceding. And that the effect of the words " superseding the commission," in the English Act, is different from
that of the words " release the estate from sequestration,"
used in the colonial Act the latter being much more limited
in effect than the former because the former annihilated
the commission and all that had taken place under it, as if
it had never existed, and therefore no creditor who had not
expressly acceded to the composition could be bound by
anything do neby the majority of the creditors acting under
the commission; whereas the effect of the words "release
the estate from sequestration " is merely to give back to the
insolvent the estate exactly as it stood at the date of the
release, and therefore subject to a composition agreed to
by a certain majority of the creditors, acting under the

—

;

sequestration.

Musgrave was heard in reply, and the Court deferred
judgment.
Postea (17th August, 1843).

—The Court

gave judgment

for plaintiff, with costs.

The Court held that the Instructions for the Sequestrator
ceased to have effect in law, or any effect of any kind, after
the abolition of that office on 31st December, 1827 ; conse-.
quently, that they were not in force, and did not require to
be repealed by the 64th Ordinance in order to deprive them
of effect.
That no majority of consenting creditors could
bind any minority of dissenting creditors to take less than
the full amount of their debts, unless the power of so binding the minority were, by legal enactment, expressly given
to the majority ; and that the provisions neither of the 81st
section or of any other section of Ordinance No. 64, or of
any other law or ordinance in force within the Colony, could
be legally construed as giving any such power to any
majority of creditors. The same had been found, Hanke vs.
Breda and Heuser, 10th January, 1832 (vol. I, 539), and
Meeser vs. Mulder, 1st Aicgtist, 1835.
Postea (27th February, 1844).— On a review of the

•
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Master's taxation of the costs in this case, on the motion of
Ehden, for the plaintiff, the Court held plaintiff entitled to
claim, as costs, the fees of two counsel who had been retained and acted for him in the cause, and made order
accordingly.

J.

Bill of Uxchange.

Norton &
Notice

Co.

vs.

1843.

August

3.
1?.

1844.
Feb. 27.

De Smidt

vs.

Blanckenberg.

Bain.

of non-acceptance when

it

may

begin.

B. not domiciled in the Colony, drew, February 7, 1843, a bill
of eoxhange on K., of Liverpool, at 60 days' sight, in
favour of D, N. & Co., who endorsed it to plaintiffs.
The bill loas not accepted nor paid, and was duly protested.
The protests were sent to the Colony, and on December 7,
1843, plaintiffs gave notice to^ the maker (having been
prevented from doing so previously by his absence from the
Colony until shortly before that date). Held, that this
notice

was

sufficient.

In this case the plaintiffs claimed provisional sentence
against defendant, on a bill for £120, dated 7th February,
1843, payable sixty days after sight, drawn by defendant on
E. Kirton, Esq., of Liverpool, in favour of D. Norden &
Co., by whom it was endorsed to plaintiffs (the summons
stated that the bill had been refused both for non-acceptance
and non-payment), and produced notarial protests in due
form of the non-acceptance and non-payment of the bill.
The question arose whether plaintiffs had given defendant
such due notice of the dishonour of the bill as entitled
plaintiffs now to demand payment from defendant.
The Attorney-General, for plaintiffs, contended that this
was proved by the Sheriff's return, stating that on the 7th
day of December, 1843, he had served the summons with
defendant personally, and delivered to him a copy of the
protests.

The defendant did not appear.
The Court adjourned the case

until this day, in order
that the plaintiff might show that notice of the dishonour
given to defendant in manner aforesaid on the 7th December
was notice given in due time.
This day the plaintiffs put in an affidavit sworn by himself, stating that " protest for non-acceptance arrived in
this Colony in July, 1843, and that for non-payment in
September following. That previous thereto the defendant
(who has no domicilium in this Colony) has been absent

1844.

Feb.

J.

Norton
vs.

1.

&

Bain.

Co.

:
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therefrom for several months, and that in consequence
thereof notice of dishonour of said bill could not be served
upon him. That the very first intimation plaintiffs had of
defendant's return to the Colony was through the Frontier
Times of 23rd November last, which arrived in Cape Town
on the 29th November," whereupon the plaintiffs having
been informed that the defendant contemplated leaving the
Colony in a very short time, on the 1st of December caused
a summons to be issued and dispatched with copies of both
the said protests for service on defendant.
The Court held this notice of dishonour sufficient, and
gave provisional sentence as prayed.

Openshaw, Unna, & Co.
Bill of Uxchange.

vs.

Mks. Teutee.

Allocation of debtors'

payment hy

creditor.

Transference of a hill of exchange to a running account bars
claim for provisional sentence on such bill.
1846^

—^
'

un'ix&'co!'™.
Mts.Trnter.

Ebden, for the plaintiffs, claimed provisional sentence
against the defendant for the sum of £70 4s. lOd., upon and
by virtue of two bills of exchange, payable the one on the
30th January, 1845, and the other on the 30th March,
1845, drawn by one Van den Burgh, and accepted by the
defendant, Catherine F. Truter.
The Attorney-General, for defendant, admitted her signature, and at first objected, but afterwards passed from the
objection, that as the bills mentioned one Henry Truter,
and not the defendant, as the drawer, the signature of the
defendant below the word " accepted " although perhaps
it might imply some legal obligation on her to pay the billswas not sufficient to entitle the plaintiffs to obtain provisional sentence against her as the acceptor of the bills, in
which capacity alone she was sued in the summons.
He then objected that her acceptance had been for the
accommodation of Van den Burgh, who, on the 30th January, 1845, had paid £10, and on the 14th May, 1845,
£40 14s. 8d., expressly in discharge of those two bills and
that therefore she was at most only liable for the balance
of £19 16s. 2d., which she had tendered, and which plaintiffs
had refused to accept. And in support of his allegation
produced the following letter, written by the plaintiffs to

—

;

Van den Burgh
VAN DEN BUEGH.

" Mr. H.
" SiE,

—Having

sold

to

you, at various periods lately,

goods with the understanding that you were to give us the

'
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acceptance of Mrs. Truter for the same, we beg to inform you
that as you have not complied with this agreement (although
the last goods were bought fully four months ago, and are
consequently due), we have passed the two amounts, viz.
£10 paid on the 30th January, and £40 14s. 8d., paid on
the 14th May, to the credit of your running account and
further that we consider the two bills of £35 and £35 4s.
lOd., which were due on the 30th January and 30th March
last, accepted both by Mrs. Truter, as yet unpaid.
:

i846.

^^
*'P™fc''c^'„

Mrs! Truter.

;

"

We

are, Sir,

yours respectfully,

Openshaw, Unna, & Co."

"

The

admitted this letter, but denied that it
Van den Burgh and the plaintiffs had
at the time so appropriated the two sums therein mentioned
to the payment of the bills of exchange so as to prevent the
plaintiffs from applying those payments to the discharge of
the other debts due by Van den Burgh, sufficiently clear
and liquid to bar their claim for provisional sentence on
plaintiffs

afforded evidence that

the

bills.

But the Court held that the letter did afford such evidence, and judgment for plaintiffs for £19 16s. 2d., with
interest
and quoad ultra refused provisional sentence,, with
;

costs to defendant.

PEOMISSORY NOTES.
Reitz

vs.

De Kock.

sentence granted on a promissory
of which was first demanded four years after

ProvisioTial

[Vol.

Discount Bank

I, p.

vs.

payment
was diw.

note,
it

•"'

^'

38.]

Heies of Crous.

Where a promissory note was proved to be for the sole accommodation of the indorser, Held that want of notice to
indorser of non-payment by maker will not discharge
indorser.

[Vol.

isas.

I, p.

369.]

jj,^^?'-„

:

254

Eaton

Hitzeeoth and Another.

vs.

Notice of dishonour of promissory note by maker may le given to
indorser on the very day the note is due, and before sttch
day has wholly expired.

1832.

[Vol.

I, p.

KOSS AND OtHEES

569.]

MUNTINGH.

VS.

Provisional sentence was granted on a promissory note against
an executor, the maker, although the estate had been
subsequently to the making of the note surrendered as

1833.

insolvent.

[Vol.

Eens

vs.

Provisioned sentence granted

Feb. 28.

I, p.

39.]

Hoeak.

ivhere the considcratio7i

promissory note was alleged
[Vol.

Mtjlleb

Et vide
post p. 257

nel

vs.

;

Haeeies, ante

Crtjywagen
.

June

Ds.

^''^Heuings^™

vs.

of the

usurious.

40.]

Eedelinghuys and Anothee,
vs. Haeeies, ante p. 228
Ken;

p. 229.

Olivieea and

Van

Hellings.

Promissory note.
What not due notice of non-payment. Protest for non-payment of inland note necessary to render
indorser liable.
No days of grace in this Colony.

In this

25.

cruywagen

vs.

Feeshfield

I, p.

to be

case, proTisional sentence

was refused against the

indorsBi' of a promissorj note, in order that the following

questions of law might be decided in the principal case
1st. Whether it was necessary to have a notarial protest
for non-payment of an inland promissory note ?
( Vide
8earight & Oo. vs. Lawton, 14:th June, 1844.)
2nd. If not necessary, whether notice of non-payment
given on the third day after the day the note became due

was

sufficient ?

This question involving the question, what, if any, are the
days of grace in this Colony ? it was afterwards found
that such notice was not sufficient, and that there were no
days of grace in this Colony. {Vide Trustee of Randall
vs. Haupt, 12th July, 1844 ; vol. I, p. 79.)

—
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VaN

HeLLINGS.

Bule of Court No. 12.

Summons.

WOLHUTEE

The

VS.

of a ^promissory note on which an indorsee claims promust contain a copy of an indorsement
through which title is acquired.

co^py

1*33.

visional sentence

[Vol.

SiMSON
Provisional sentence.

I,

&

p.

Co.

116.]

vs.

Fleck.

Summons.

Tender.

Costs.

withdravm a, provisional summons cannot
proceed anew until the costs of the former summons have
been paid.
An offer of such costs into Coiort on the day
of second summons is not sufficient.

Plaintiff having

Tender of

costs,

The plaintiffs having of
provisional sentence on the

what

is

a bad.

new summoned defendant

for

same notes on which the plaintiff had formerly summoned him, but which former summons
had been withdrawn, the Attorney-General objected to any
proceedings being now had in this case, in respect that the
costs of the former summons had not been paid or tendered.

The Court, in respect that there was no sufficient proof
of tender of costs by plaintiffs, sustained the objection that
plaintiffs were not entitled to proceed to-day, notwithstanding
a payment of costs now made into Court, and were about
to grant the defendant until next provisional roll day to
plead to the provisional claim, when the plaintiffs withdrew
the case. Costs to defendant.
The Court also held that the tender to defendant in this
case, which was in the following terms, was insufficient
" Take notice that we have withdrawn the summons
issued in the above cause, &c., &c., and your costs thereon

when made up and

taxed, will be paid by * you (a misus ') on demand."
In respect that the defendant was thereby improperly
and peremptorily required to tax his bill of costs, before
it had been seen by plaintiffs, and thereafter to demand the
costs from the plaintiffs, instead of the costs being offered
to him by the plaintiffs.

take for

•

'

^ug.

31.

simsoiT&'co.
^'^°'''

vs.

256

Steytlee
1833.

vs.

Smuts.

Provisional sentence grcmted on a proviissory note, containing
a penal stipulation, for the amou7it of the note, but not of
the penalty.

[Vol.

HoviL AND Mathew

I, p.

40.]

Saundees and Johnstone.

VS.

Rule of Court No. 12.
Dec.

2.

Non-description in the summons of the notes on vjhich the provisional claim was founded is a har to provisional
sentence.

[Vol.

Meieing
1834.
''

'
'

I, p.

vs.

De

121.J

Villiees.

Presentment and non-payment of a promissory note are not
provable by affidavit in a jyrovisional case.
[Vol.

So

found

in

Andeeson

I, p.

75.]

Hutton and Anothee,
Breda and Another. De

vs.

Faemee vs.
EoNDE vs. Zeylee, vol. I,
Kandall vs. Haupt, vol. I, p.

same day.

[Vol.

Brink
Promissory Note.

I, p.

vs.

p.

61.

Teustees of

79.

75.]

Gough.

Presentment for Payment.

Costs.

Tender.

Where a promissory note is not made payable at any specified
place, and summons was issued against the drawer, without
previous presentment, held that if defendant, on being so
summoned, at once tendered the sum to plaintiff or attorney,
he will not be liable for costs of summons.

But such a

tender to the Sheriffs
not authorized hy plaintiff.

Feb.

Brink

ra.

i.

Gough.

officer^

on

service is bad, if

Provisional sentence, being prayed in respect of a promissory note made by the defendant in favour of the plaintiff
or order, payable three months after date, no place of payment
specified,
the Court held that if the defendant, after being
summoned, had tendered payment of the debt to the plaintiff
or his attorney, he was not liable for the costs, even of the

—
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summons,

if

no presentment

him previous

for

payment had been made to
summons (vide Van der

"34.

to the service of the

Linden Inst., p. 395) but that if such previous presentment
had been made, a tender of the debt was insufficient unless
the costs of the summons were also tendered.
And that an offer of payment to the Sheriffs officer who
served the summons, unless he had been entrusted with the
promissory note by the plaintiff to demand payment, was

Brink

vs.

Gough.

;

not a sufficient tender.

The case was postponed to allow the defendant to prove
the alleged tender by him to plaintiff's attorney, and the
plaintiff to prove presentment before service of the summons,
but was afterwards settled extra-judicially.
Et

Eedelinghuys vs. Theunissen, Is^ May,
Oelandini vs. Pope, 26th February,
Steytler vs. De Villiers, 13^A Jicne,

ride

1835, post p. 258
1839, post p. 260;
1846, post p. 286.

MuLLER

VS.

;

Eedelinghuys and Another.

Provisional sentence granted against the maker and indorser
in blank of a promissory note, notiuithstanding proof
tendered on their part that the holder had become possessed
of the note fraudulently and for a usuriovs consideration.
[Vol. I, p. 41.J

Et vide Rens

vs.

Horak,

Cannon

vs.

ante p. 254.

Ford.

Defence of novation against a provisional claim on a
promissory note.

[Vol.

DiETERMAN
Signature

to

I, p. 95.]

VS.

CuELEWIS.

a promissory note when denied

may

be

proved

instanter.

[Vol.

M

vide

I, p. 42.]

Norden's Trustee

vs.

Butler,

vol. 1,

p. 52.

June

so.
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Watees and Hebron
^1834.^
°^'

De Eoubaix.

Provisional sentence granted against the maker of a promissory
note, who alleged an error in the date of the note, hut did
not sufficiently satisfy Court as to sioch error.
[Vol.

Deneys
1836.

m.

DouUe

costs as the

I, p.

42.]

Daniel.

vs.

penalty of a mala fide denial of signature

and

ability to write.

[Vol. I, p. 44.]

Kedelinghuys
Provisional Sentence.
Service of

Where

service

vs.

Theunissen.

Service.

Tender.

Costs.

summons is sufficient demand for payment.
was not made until four months after due

date

of a promissory note specifying no place of payment, if
the defendant tender payment of the note on presentment
to he made to him thereof, such tender will save him from
the costs of summons, hut not when he only makes such
tender in Court on day of hearing.
May

1.

EedeiinghuyB vs.
TheunisseD.

Provisional sentence being prayed in respect of a promissoij notc made by the defendant, payable, no place specified,
to A. B., or order, twelve months after date, of which the
plaintiff was the holder by indorsation, the defendant admitted
his liability for the debt and interest, but objected to pay
any costs, on the ground that no presentment for payment
had been made to him before the summons was served at
his dwelling-house, in his absence, on the 10th April, 1835
(four months after the note was due), and that he had this
morning tendered payment of the note and the interest
thereon, without costs.
The Court held that the service of the summons was itself
a sufScient demand for payment. {Vide Chitty on Bills,
And that if the defendant had,
p. 321, 5th Edition.)
immediately after receiving service, tendered payment of
the note, on its heing presented to him, he would not have
been liable for the costs even of the summons. But that
the tender made this morning was not sufficient to free the

defendant from costs; and gave judgment for plaintiff as
prayed, with costs.

M

vide

Beink

vs.

GouGH,

ToFE, post p. 260; Steytlee

ante p. 256
vs.

De

;

Orlandini

vs.

Villiees, post p. 286.
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Wioh:^

Faube.

vs.

Promissory Note.

Provision.

Costs.

In this case the Court (Wtlde, C.J., absent) held that
the debtor on a promissory note payable to A.B., or order,
is not liable to the costs of a notice to pay served on him
by an indorser, the holder of the note.

Low

"as.
*'"''

^''

Obekholzee.

vs.

Provisional sentence granted on a promissory note not expressing
any causa debiti, and where defendant did not tajce it
tipon himself to deny value given.
[Vol.

Keyter

Viljoen.

A promissory note referring in its

terms to an antecedent agreement, ex facie unconditional, cannot, in a provisional case,
he invalidated hy parole evidence that such agreement was
conditional, and its condition unfulfilled.
[Vol.

Beink

ii.

43.]

I, p.

vs.

^ug.

I, p.

'^"e- si.

44.J

Napiee.

vs.

variance between the promissory note indorsed Baumgardt,
and the copy served, signed Paumgarett, is immaterial;

iss?.

so also where the note described the payee as " Paumhgardt or bearer," and the note was endorsed " Baumgardt"

was taken to the difference of the
Court found indorsation unnecessary.

objection

[Vol.

Andeeson

vs.

letter

b

;

but the

119.]

I, p.

Hutton and Woest.

Notice of dishonour of a promissory note is not provable by
affidavit in a provisional case.

[Vol.

[Et vide

Faemer

vs.

I, p. 75.]

Beeda and Anothee

Zeylee, ante p. 230
B-KWTfPost p. 281.]

vs.

Aug.

;

;

De Eonde

Teustees Eandall

vs.

i.

;
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Oelandini

Pope.

vs.

Summons.

Provisional sentence.

Tenrler.

Costs.

Where maker of a promissory

note hy first ^Mst after reeeipt
tender to he made, held sufficient to

summons caused a
free from costs.
of

prayed for on the day of order made may he afterwards prayed for, hut no costs given for such second

Costs not

application.
1839.

^^^,

2j;

oria^i

-cs.

Pope-

Provisional sentence being prayed by the plaintiff as payee
of a promissory note made by defendant, payable two months
after date, no place of payment specified, the defendant consenfed to judgment for the amount of the note ; but objected
to costs,

on the ground that no presentment for payment
to him before the summons was served on
(his domicile)
and that he had by the first

had been made
him at Beaufort

;

post thereafter instructed his attorney, Merrington, to
tender payment of the debt and interest to the plaintiff's
attorney.
Merrington, immediately on receiving these
instructions, did, on the 4th January, tender a cheque on
the Cape of Good Hope Bank, signed by himself, for the
amount of the debt and interest, to the plaintiff's attorney,
who had refused to receive it without the costs of the summons and service being also paid at the same time stating
that he did not object to the cheque as the form of the
tender.
The plaintiff did not deny this tender and refusal
but referred to the case of Redelinghuys vs. Theunissen,
ante p. 258.
[M ride Brink vs. Gough, ante p. 256 Steytler
vs. Be Villiers, post p. 286.]
The Court held this tender
sufficient to free the defendant from costs ; and gave
judgment for plaintiff as prayed, without costs.
N.B. The defendant did not this day ask for his costs.
Postea (28th February).— The defendant's counsel stated
that through oversight he had not asked for his costs on the
26th, and now prayed for them.
Ordered that the plaintiff
do pay defendant the costs incurred by him on and previous
to the 26th inst. ; but not the costs of this application.
;

;

Smith
Provisioned sentence.

No. 64.
^»B-i-

It

vs.

Campbell.

Title to sue.

Ord.

6,

Insolvency.

1843,

§

Ordinance

126.

{ly the provisions of Ordinance 64) a defence against a
provisional claim on a pi'omissory note that the payee who
had indorsed the note was a non-rehahilitated insolvent,

is

261
tvho could therc/ure give no valid

title

to

the plaintiff.

[But by Ordinance No. 6, 1843, section 126, such indorsation is good if made after the confirmation of the
account and plan of distribution.]
[Vol.

96,

I, p.

[_M vide Steetch

NOKDEN

and note.]

vs.

Campbell,

vs.

MaGADAS.

infra.']

Provisional sentence granted on a proinissory note giiien hy

an

insolvent after sequestration under Ordinance 64, for a
new debt conimded sidiscquentbj to sioch sequestration.

No execution,
tvhile

Jioioevcr,

1839,

Dec.

6.

euuld take place against his property
nor, senible, execution issue

under sequestration,

against person.
[Vol.

I, p.

45.]

Mathew

HoviL &

vs.

Wood.

maker of a promissory note to the
same defences against indorsees as against the payee in a

•Circif/mstances entitling the

Submission
vahoe givenby
or until after due dccte.

provisional claim;

maker and payee;
at

all,

to

1.

2.

Bkink

I, p.

vs.

-plaintiffs to

Stretch
Insolvency.

0.,

an

76.]

Campbell.

Ordinance No. 64, §§
of note.

9,

49, 50.

Consideration

uncertificated insolvent, carried on business after his
with the hnoioledge, although not with the

insolvency

13.

97.]

Minna ae.

I, p.

vs.

Feb.

payee

Provisioned sentence reftcscd against the defendcmt, who hctcl
written his signature beloiv the word "accepted" across a,
promissory note, cdtlwugh the maker of the note heed first
been excussed.
[Vol.

6.

arbitration betiveen

No

[Vol.

1840.

Feb.

;
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express permission, of his trustees, and sold goods to C,
C. paid 0. with two notes
luiio knew of Ids insolvency.
0. endorsed the notes to S., who
in his favour or order.

Subsequently S. took from
thereupon, two other notes
in lieu of the first-mentioned notes, and now sued G. on
one of them.
0. pleaded no consideration ; hict the Court
held that the delivery up of the first two notes was sufficient

knew of

also

C,

directly,

consideration

Semble

:

If

S.

the insolvency.

without

to

O.'s

found

this action.

had sued on

the notes originally given, it being

piroved that the insolvent

for

thcjii, S.

even if the

name

had given valuable

consideration

ivould have successfully maintained the action,
triostees

had intervened and claimed on

the

notes.
^iMo.

In
'

1841.
^''^'

2v.

stretoh
Campbell.'

this case plaintiff, in his declaration,

sued defendant

payment of a promissory note dated 1st May, 1839, for
£49 7s. 6d., made by defendant, in favour of plaintiff, pay^^^ ^'^^^ months after date.
for

Defendant, in his plea, pleaded, first, that the said note
was obtained by plaintiff from defendant without any legal
consideration for the same secondly, that the said note and
another for the same amount, £49 7s. 6d., were obtained by
plaintiff from defendant in lieu of two other promissory,
notes, the one dated 9th September, 1838, for £48 15s.,
payable on 9th March, 1839, the other dated 1st November,
1838, for £50, payable on 1st February, 1839, both made
by defendant, in favour of and delivered to one Joseph
Osmond, then and still being an insolvent person, and whose
estate then was and still is under sequestration, and were
afterwards indorsed and delivered to plaintiff by Osmond,
while he was so insolvent, and could not lawfully transfer
the same, and was known by the plaintiff to be insolvent.
Plaintiff, in replication, first joined issue on the first
plea secondly, pleaded that the second plea was not sufficient in law to bar and preclude him from having his action
thirdly, that even if otherwise said second plea should be
held to be sufficient, the plaintiff ought not to be barred by
it from his action in this case
first, because when the said
two promissory notes in it mentioned were indorsed and
delivered to the said plaintiff by Osmond, the said Osmond
was not known by plaintiff to be such an insolvent as in the
said plea stated, and joined issue upon such knowledge with
the said defendant
and, secondly, because the said two
promissory notes were both by the said defendant drawn
in favour of, and made payable to the order of, the said
Osmond, while the defendant knew that the said Osmond was
such insolvent, and that the said Osmond had thereby suffi;

;

;

;

—

'
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cient authority from the said defendant to endorse and deliver
over the said promissory notes to the said plaintiff so as to
charge the said defendant in this action of the said plaintiff.
In his rejoinder, the defendant, infer alia unnecessary to
be here set forth, pleaded that, admitting the defendant to
have been well aware of the insolvency of the said Osmond
when he made the said promissory notes in his favour, the

Osmond was, notwithstanding, as an insolvent, incapable
in law of endorsing the same to the plaintiff, and that the
said endorsement so made thereof by Osmond to plaintiff,
while Osmond's estate was under sequestration, was, by
virtue of the Ordinance No. 64, absolutely void and of no

said

effect.

The evidence proved that Osmond's .estate was surrendered as insolvent in July, 1837. That subsequently, and
while the sequestration was pending, and he uncertificated,
he carried on business openly and with the knowledge of
his trustees, in buying and selling goods, and had dealings
That he
in the purchase of goods with one of his trustees.
had received the two notes of the 9th September, 1838, and
1st November, 1838, from defendant for goods and other
valuable consideration given by him to defendant, defendant then well knowing that Osmond was an uncertificated
insolvent, and that in April, 1839, after these notes were
due, he indorsed them to plaintiff in payment of goods
bought by him from plaintiif. That there was every reason
to believe, from the publicity of Osmond's situation and
affairs, that plaintiff, when the notes were indorsed to him,
knew that Osmond was an uncertificated insolvent.
Porter, A.-G., for plaintiff, maintained that an insolvent has such a right over property acquired by him
after and during his sequestration as entitles him to
alienate and dispose of it so long as his trustees do not
interfere and oppose the alienation, and that no third party
can plead the right of the trustee in bar of the effect of
any alienation or cession made by the insolvent. In fact,
that the provisions of the 49th and 50th sections of Ordinance 64 were intended and were effectual merely to enable
the trustees to administer and apply the estate for the
benefit of the creditors, and to prevent the bankrupt from
doing anything to defeat the right of the trustees to any
part of the estate which they thought fit to claim.
2ndly. That the trustees in this case, by having knowingly permitted the insolvent to trade, nay, having actually
dealt with him, were themselves barred from objecting to
the indorsation, and, consequently, no third party could
object to its validity.
(Cooke's Bankrupt Law, 1788,
369 ; Cowper's Reports, p. 569.)

p.

vol.

1,

is^"isii.
^';^' 2*;

g^^^^^s,
campbeu.

;
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1840.

^mi^^'
^•'^^*-

'^—

'

cantpwi';

He maintained that by tlie law of England the future
property of a bankrupt is as absolutely vested in his
assignees as by Ordinance 64 the future property of an
(1st
insolvent in this Colony is vested in his trustees.
James I, c. 15, § 13; Qth Geo. IV, e. 16, § 63, 64; 1st and
2nd Wm. IV, c. 56, § 25 and quoted 7 East Be'pts., p. 53,
Kitchen vs. Burton; Drayton vs. Bale, 2, Barn, and Cress.,
Archhold, p. 222,
Lee's Nisi Brius, vol 1, p. 314
p. 293
Bdit. 1837 ; Byles on Bills, p. 261, Edit. 1834 ; Wehb vs.
;

;

;

Bumf

or d and East,
Fox, Webb vs. Ward, 7 Term Bepiorts,
pp. 96 and 391.)
He maintained that on the principle of the decision in
the English cases, the defendant having, by making the
note payable to tlie order of the insolvent (or to the insolvent or order), expressly undertaken to pay it to whomsoever the insolvent should make an order for payment, was
thereby barred from now objecting to pay the plaintiff, who
holds the order for payment of the note taken. He quoted
Ghitty on Bills, p. 115, as to the case of notes made payable
to a married woman.
(Coates vs. Bams, 1 Campbell, 484.)
2ndly. He maintained that even supposing plaintiff could
not have recovered on the original notes, he was, notwithstanding, entitled to recover on the note now sued on, and
that the giving up of the original notes was in law a sufficient consideration to sustain the note now sued on.
Miosgrave, contra, quoted Baillic vs. Bishop, 1 Bast's Bepts.,
p. 432, as to notes payable to a married woman, and quoted
Chapman vs. Black, 2 Barn, and Aid., p. 589, to show that
plaintiff could not recover on the note now sued on, if he
could not have sued on the original one for which it had
been substituted ; and quoted the ninth section of Ordinance
No. 64, to prove the indorsation was null. ( Willis vs. Freeman, 6 Bast, p. 658.) He commented on Brayton vs. Bale,
showing that in that case the plaintiff and his immediate
author were ignorant of the fact that Clarke, one of the
previous indorsers, was at the time of his indorsation an
uncertificated bankrupt, and therefore had taken the note

bond fide. He quoted Nyas vs. Adamson, 2 Barn, and Aid.,
229 Tenson vs. Francis, 1 Campbell, p. 19.
Bbden, on the same side, quoted the decision of this
Court in the case of Smith vs. Campbell, 1st August, 1839
Fuffendorff. Abridgment, vol. 3, p. 920
( Vol. 1, p. 96)
;

;

Smith's Bankrupt Law.
Cur. adv. vult.

—

The Court gave judgwith costs of all the proceedings, as well in the Circuit as the Supreme Court.
Postea

ment

(27th February,

1841).

for plaintiff, as prayed,

;
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The Court held that the

whether the

i8«.

in law equivalent

\iii.

sole question was,

'

plaintiff

had given, or done that which

is

The Court
to giving, a consideration for the note sued on.
held that even on the supposition that the indorsation of
Osmond, while uncertificated, was insufficient to have conveyed to plaintiff any right or title to the document of debt,
i.e., the original notes themselves, or to convey from Osmond
to plaintiff the debt which, by granting these notes, defendant had contracted and constituted in favour of Osmond
yet that, as by the possession of these original notes, he
might have been able to have made some claim for their
contents against defendant, or might have procured from
the trustees an indorsation to supply the defective indorsation of Osmond ; or in the event of their refusing to indorse
them, and on tendering the notes to the trustees, might
have been entitled to regain possession of the goods which
he had sold to Osmond, and on payment of which Osmond
had indorsed the note the transaction, which defendant
voluntarily entered into with plaintiff, by which plaintiff,
;

the new note, now sued on,
agreed to postpone any claim he might have, in virtue of
the original bills or of his possession of them, directly
against defendant until the period of payment stipulated in
the new note, and by which he gave up to the defendant
the possession of the original notes, and thus gave up all
claim against defendant founded on his possession of those
notes, and all remedy which he might have against or
through the trustees, was a legal consideration given by
him for the note sued on, sufficient to support this action,
and to enable him to recover its amount.
The Court held that, even if the action had been brought
for payment of the notes granted by defendant to Osmond,
and although the indorsation of Osmond should be held not
sufficient to bar his trustees from recovering from plaintiff,
or any other person, the ipsa corpora of the notes, nor to
prevent the trustees from suing and recovering from defendant the amount of those notes, yet that the defendant, by
having given to Osmond, for a valuable consideration, notes
by which he promised to pay a certain amount to tlie order
of Osmond, rendered himself liable to pay this amount to
the holder of them, to whom they had been indorsed, at
least when such holder had given a valuable consideration
to Osmond for them, and that judgment must, under those
circumstances, have been given in favour of plaintiff against
defendant, even although the trustees had intervened in the
action, and also claimed payment of the amount of the
notes; and this, without regard to whether the trustees'
claim was sustained against defendant or not.
in consideration of getting

Feb.

4.

27.

campbeii
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^1840^^
i84i/'

^*'

2*".

stri^Ds
Campbell.'

The Court, in giving this judgment, held it to be proved
that defendant knew Osmond to be an uncertificated insolvent when he gave the notes, and that it made no difference
whether, when plaintiff took the notes from Osmond, he

kuew (which Menzies, J., held it to be proved he did)
that Osmond was an uncertificated bankrupt.
( Vide Ordinance 1843, No. 6, § 49 ; Still vs. Gilbert, 5th November,
1840.) The Court gave no decided opinion whether, notwithstanding this judgment, the trustees would be entitled
to recover the original notes from the defendant or not.
Menzies, J., held that this judgment in favour of
plaintiff was, per se, no bar to their doing so.
The Court ordered that the notes, originally granted by-

defendant to Osmond and given up by plaintiff to defendant
when defendant gave him the note now sued, should remain
with the record in the possession of the Registrar, until
further order of the Court should, on motion, be made with
respect to them.

COLLISON
1840.

Not.

30.

&

Co.

i'.s'.

EkSTEEN.

It is sufficient consideration to support a provisioned claim on
tvjo promissory notes for £70 each, given at the same time

although the coals on one note alone Ivad
those on the other note rejected as had,
the plaintiffs denying the defendant's right so to reject,
and defendant not being able to prove his right by the production of liquid proof instanter.

for coals

sold,

been delivered,

and

[Vol.

Elliott Beothbes

I, p.

vs.

46.]

Beeda and Anothee.

Provisional sentence given in favour of a bona fide holder
against an indorser in blank, icho alleged want of consideration between him and an intermediate party to whom
he delivered the note for a specific purpose to which it was
not appilied.

[Vol.

Db Kook
1811.

June

24.

vs.

I, p.

47.]

Eussouw and Anothee.

The word "Accepted" vjritten across the face of a promissory
note, with a signature below it, creates no liquid liability.
[Vol.

I, p.

78.]

—

^
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SUTHEELAND
Ft is

VS.

ElLIOTT BrOTHEBS.

a good defence against a claim by
note that other securities

had

the

payee of a promissory
payment by the

}^^\2

been given in

maker, and accepted by the payee.

Per Mbnzies,

Semblb.

J.

[Sed vide Dyason

vs.

[Vol.

Taylor

An

lliat usiory is

Ruthven, Feb. 1860, as

vs.

I, p.

to

a good
Usury

99.]

Elliott Brothers.

a promissory note without value
same defences as his indorser.

indorsee of

[Vol.

C. G. H.

Bank

vs.

defence.

I, p.

liable to the

2.

lOl.J

Elliott Brothers and Another.

Bond fde indorsees

of a note held entitled to provisional sentence,
notwithstanding the defendant had a good defence against
the payee.
[Vol.

Levicks

Aug.

I, p.

vs.

Eksteen.

Provisional sentence given against the maker of a promissory
note, notioithstanding, an allegation of payment to the
payee after the note became dice, the note having been presented by the holder to the maker when long overdue.

Eawstorne

I, p.

vs.

26.

102.]

& Sherman

[Vol.

Aug.

1812.
^°''' ^''

49.]

Wolhuter.

to a bond fide holder, where, before
" sixty," in the body of the note, had been inserted the words " one hundred and," by the payee, as it

Provisional sentence refused
the

was

word

alleged.

Porter, A.-G.,

prayed

for proyisional

sentence on a note

hand for £160, drawn by C. P. Wolhuter, in favour of the
late H. Sandenberg, and of which the S. A. Bank are now
of

the legal holders.

Dec.

12.

Feb*u.

Rawstoie

is

woihuter.
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1842.

Deo. 13.
1843.
l'"eb. 14.

Kawstorae

vs.

Wolhuter.

Musgrarc objected to provisional sentence on the ground
that the promissory note sued on had been altered by
inserting the words, "One hundred &" before the words
" sixty " and consequently that the defendant was not liable
;

for

more than £60, even although

holder.

plaintiff

was a hona fide

He maintained that it was evident from the crowded

and
state of the letters, that the alteration had been made
produced defendant's affidavit to the truth of his allegation,
and a receipt by the payee who was alleged to have made
the alteration, acknowledging that the defendant had signed
a promissory note for £60 for him, which he promised to
take up when due. And quoted Smith's " Mercantile Law"
;

pp. 161, 162.
Porter, A.-G., contra, admitted that the affidavit which
had been read was presumptive evidence of fraud sufficient
to have put Sandenberg out of court on an application for
provisional sentence.
This application, however, was not

made by Sandenberg, but by the South African Bank, who
had given their money for the note; and he maintained
that at the time when Wolhuter had affixed his name to the
which was in the handwriting of Sandenberg, there
was so great a blank left before the word " sixty " as to allow
of the insertion of the words "One hundred," and before
the figures £60, the insertion of the figure 1, in such a
manner as not to be discoverable by the exercise of ordinary
caution on the part of the indorser and therefore that the
objection now taken by defendant could not be maintained
against a hona fide holder, which the Bank was admitted to
be.
Quoted Thomson on Bills, p. 70: "If a person sign
his name as maker, drawer, acceptor, or indorser to a bill
or note in which the sum is left blank, he is liable for
whatever sum the holder chooses to fill up and if he subscribes a blank bill stamp, he will be liable for the highest
sum (when filled up) to which the stamp is applicable. In
the same way, if a person subscribes a bill or note, where
the sum is written in such manner, or such blanks are left,
as allow it to be altered to a larger sum without giving the
document that suspicious appearance which would attract
the notice of a person exercising ordinary diligence, the
subscriber will be liable to any bond fide holder for the
increased sum.
The principle of this doctrine appears to be,
that the parties to the bill or note, by drawing or subscribing
it when in such a state as to enable the holder to alter the
sum without risk of detection, have led third parties to
believe, either that the increased sum was that inserted in
the document at the time of drawing it, or that the whole
sum was inserted afterwards, by virtue of an implied
authority, in a blank left for the purpose.
With the actual

note,

;

;

'

'
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authority given, third parties have nothing to do they are
concerned only with the obligation presumable ex facie of
the bill which the debtor has sanctioned by his signature.
In the first of the cases now cited, the Court, adopting
this doctrine, sustained both against the acceptor and
indorser, to the full extent, a bill in which the sum had been
eighty -four
altered from eight to
pounds, there being
so much room for the alteration that it was made without
giving the bill a suspicious appearance. In the second
case cited, there being two bills, one in which the words
'four hundred and' had been added before fifty -eight,'
without appearing suspicious, and the other, in which an
alteration had likewise been made, but so as to have a
crowded appearance, the Court sustained the first bill
against the acceptors to the full amount, in a question
with an onerous holder; but found the other bill at first,
good only for the original sum, and on a reclaiming petition,
suspended the charge on it altogether." And Byles on
Bills, p. 184: "A customer of a bank, leaving home,
entrusted to his wife several blank forms of cheques, signed
by himself, and desired her to fill them up according to the
exigency of his business. She filled up one with the words
'fifty pounds two shillings' beginning the word fifty with
a small letter in the middle of a line. The figures 52 2,
were also placed at a considerable distance to the right of
the printed £. She gave the cheque, thus filled up, to her
husband's clerk to get the money. He, before presenting
three hundred before the word 'fifty
it, inserted the words
and the figure 3 between the printed £ and the figures 52 2.
The Court held
It was presented, and the bankers paid it.
that the improper mode of filling up the cheque had invited
the forgery and, therefore, that the loss fell on the customer,
and not on the banker."
Provisional sentence -refused.
;

'

'

'

i842.

ms.

f^"^^^fibntlr''

'

'

:

'

'

:

;

—

[Sed postea (14th February, 1843). In the principal
case the Court, finding from the evidence that there was no
cause to doubt the genuineness of the note as a note for
£160, gave judgment for plaintiff for that amount, with
costs.]

Teuter

vs.

Heyns.

Payment

to the payee of a promissory note is no ansiver in
a provisional claim hy the honafide holder.

[Vol. I, p. 49.]

^^43.^

:
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Vekstee
1843.

Where a promissory

^^^- ^''

made payable in a

note is

affidavit to that

be

supported by

I, p. 78.]

Atkinson
It is

But must

the note.

effect.

[Vol.

12.

certain time

after notice, such notice cannot he proved by a mere memorandum that it had been given ptorporting to be written by

a notary public on

July

O'Eeilly.

rs.

vs.

Nokden.

a material variance between a promisswy note and the
copy served to describe the note as for " the stim of and ten
pounds," instead of " the sum of one hu7idred and ten

pounds"

&c.

[Vol.

I, p.

Thomson, Watson,
Promissory

note.

the

note not originally

payee

to

&

Co.

vs.

Malan.

Indorsation of note originally not payable
to order.

Where a

120.]

A. or

Cession.

made

order has been ceded by
a simple indorsation
entitle his indorsee to sue, .withoiot
to

order, held, that

by A. was suffflcient to
requiring a formal cession.
Aug.

3.

Thomson, WatMalan.'

This was a claim for provisional sentence on the following
note
:

" Eds. two

hundred and sixty-six and

five skillings.

—

I,

the undersigned, promise to pay six months after date, to
Mr. Joseph Brooks, for value received.
"

Klein Drakenstein, 1st September, 1841.
"J. P.

On

MALAN."

the back of which was written

" I hereby cede this note to J. C.

Signed

"

Behr

or order."

Joseph Brooks, without holding myself

responsible."

Signed "J. C.

Behb "—" Joseph Babby."

Brand, for defendant, quoted Van der Linden, p. Qll,
and maintained that although the note had been legally
transferred from the original payee by a formal cession, yet

'
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1843.
that this cession, although made to order, did not entitle the
^'
cessionary to transfer the note by simple indorsation.
The Court held that the principle on which a cession, ""sra^xo^^f
^='""'instead of a simple indorsation, is required to transfer a note
not made payable to order from the original payee to a
third party, is in order to make the third party a cessionary,
and therefore liable to every objection or defence competent
to the maker of the note against the original payee, and to
deprive the third party of the privilege which indorsers of
notes made payable to order enjoy and, therefore, as Behr
had been made a cessionary by Brooks, and thus stood in
Brooks's shoes, and as every third party subsequently
acquiring the note through Behr acquired it only subject
the
to the same conditions under which it passed to Behr,
mode in which it should be passed or transferred from Behr
to any third party could not possibly injure or affect the
maker of the note in any way whatever; consequently,
there is no legal principle or reason for requiring a formal
cession, instead of a simple indorsation, to pass the note from
the cessionary, to whom and his order the note had been
ceded by the original payee. And gave provisional sentence,
as prayed, with costs.

—

;

—

—

TWENTYMAN & WaKNEE

VS.

T/ie fact of a note being dated in Gape
the effect of making it payable there.

NOEDEN.

Town has

not in law

Information received that the maker, resident at Caledon, had
"given up his residence here, and has gone with his
wagons into the interior, and expects to be away three or
four months" does not relieve the holder from presentation
at the maker's last residence.

Alteration in a note in its date from the 22nd to 30th, with
the knowledge of the maker, does not discharge him from
liability, and therefore does not make presentment to him
unnecessary, nor even, as regards the maker's liability,
where such alteration has been made without his knowledge.

A

wcdver on the 23rd, the first of the dbovementioned dates, by
the indorser of presentment to the maker does not Mnd such
indorser, where, in fact, the 30th was the correct date of
the note.

Waiver of presentment, what is not a sufficient.
The holder of a note or bill must present it for payment on
day it becomes due.

the

:

272
i8«'Jan. 12.

Aug.

20.
22.

»J9-

This was an action brought by plaintiffs, indorsees and
holders of the following promissory note

"£276

17s. 3d.,

due 22nd December.
"

"waSra""
Norden.

Cape Town, June

30, 1843.

,

Six months after date I promise to pay Mr. Benj.
Norden or order, the sum of £276 17s. 3d., for value receiTed
in goods.

"(Signed)

WM. HOMEWOOD."

and blank indorsed by defendant.
The plaintiffs had formerly claimed provisional sentence
on it, when Brand, for the defendant, objected that the
note had not, when due, been presented for payment to
Homewood, and therefore that the plaintiffs were not
entitled to demand payment from defendant as the indorser.
In reply, plaintiffs produced a protest by John Eeid,
notary public, which set forth, that on the 28rd of December,
1843, " I, the notary, at the request of plaintiffs, repaired to
Benjamin Norden, the indorser of the said promissory note,
and exhibited the same to him, and informed him that Mr.
Homewood, the maker thereof, resided at Caledon, and that
I had lately been informed by letter from J. S. Needham,
of Caledon, that the said Mr. Homewood had locked up
his house, and had gone into the interior, and would not
return for some time, and demanded payment thereof,

whereupon he replied, 'This is payable upon the 30th
December instant; it must have been made payable upon
the 30th, before it was delivered to Twentyman & Warner.'
That on the 2nd of January instant (the 31st December
was Sunday, and the 1st January a holiday), I, the said
notary, again repaired to the said Benjamin Norden,
exhibited to him the said note, and demanded payment
whereupon he replied, ' I wish to know the answer
of the maker.'
That I, the said notary, then presented
the said note to Thomas Christian, Cashier of the Cape
of Good Hope Bank, and Gr. Eawstorne, Cashier of the
thereof,

South African Bank, respectively, and received for answer
from each, 'The maker has no funds in the bank.' That
afterwards, on the same day, I, the said notary, repaired to
the said B. Norden, and gave him notice of the answers
so received by me, the notary, from the said Thomas
Christian and Godfrey Eawstorne, all which being unsatisfactory," &c.

The plaintiffs maintained, first, that in consequence of
the note being dated at Cape Town, and not made payable
at any other place, it was by construction of law, made
fayabU at Gape Toivn, as much as if those words had been
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expressly contained in it.
Secondly, that where a note was
's**made payable at a particular town, in which the maker could
lug. 20.
"
not be found when the note became due, presentment at the
-—
banks carrying; on business in that town was equivalent
to
*
Twentyman
1
,1
^
personal presentment to the maker.
wamcr vs.
*'"'*"'•
The Court held that the fact of the note being dated in
Cape Town had not in law the effect of making it payable
at Cape Town, and therefore it was unnecessary to give
any decision in this case as to what would otherwise have
been the legal effect of such presentment as had been made
at the two banks.
The plaintiffs, thirdly, maintained that in respect of the
circumstances concerning Homewood, stated in the first part
of the protest, the plaintiffs were relieved from the necessity
of presenting the note to the maker either personally or at
his residence, and were entitled at once to demand payment
from the indorser.
The Court held that those circumstances had not the
legal effect attributed to them by plaintiffs, and refused
provisional sentence, with costs.

H

J

The

,

t

,

plaintiffs thereafter

proceeded with the principal

case.

The declaration averred that the two presentments of the
note by Reid, stated in his evidence and in the protest to
have been made on the 23rd and 30th December, were made
on the 22nd and 29th December.
In the course of the trial it was proved, or admitted by
the parties, that in June, 1843, plaintiffs sold to defendant
a quantity of wheat; that the defendant before receiving
delivery of this wheat resold a portion of it to Homewood,
who in payment thereof made the promissory note in question
in favour of defendant, who indorsed it to plaintiffs in part
payment of the wheat.
This note, including the words " due on the 22nd December," was proved to be in the handwriting of Mr. Burnie,
a partner of defendant's son, and to have been delivered by
him, then dated " 22nd June," to Homewood for his signature, who took it away with him without having altered the
date.
Burnie had not seen the note since till shown him at
the trial. It was admitted that the date had been altered to
the 30th before it was indorsed and delivered by defendant
to plaintiffs.
No other evidence or explanation was offered
by either party as to the time when or the person by whom
tne alteration had been made. Homewood had occupied,
under a lease from Mr. Geering, a house and store in
Caledon, during 1842 and 1843. On the 2nd December,
Mr. Reid,^ at the desire of Dunell & Stanbridge, had

—

:

;
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Jan"i2.
Aug. 20.

"

29!

addressed a letter to Homewood at Caledon, respecting
a note of his then held by them, which became due in
December; and by the post of the 20th he received the

Twcnt^n and foUowing letter from Mr.
Warner vs*
N<"*™-

Needham

of Caledon

" Caledon, 19th

December, 1844.

"J. Eeid, Esq.

"Dear

—Being

authorized by Mr. Homewood to
arrive here to his address during
his absence, I beg to inform you, in reply to yours of the
2nd instant, which only arrived here per post of the 16th
instant, that Mr. H. has given up his residence here altogether, and has gone with his wagons down the country to
sell his merchandise, and he expects to be away about three
or four months.
" I remain, &c.,

open

Sie,

all letters that

may

"J.

S.

NEEDHAM."

Mr. Eeid received this note on the 23rd December, in
order that, as a notary, he might, at the instance of plaintiffs,
demand payment of it from defendant, and, if necessary,
The notarial protest above quoted was put in.
protest it.
Mr. Eeid, in the course of the evidence given by him,
On the 23rd December, I presented the note to
stated
defendant at his place of business, and demanded payment.
He took the note and looked at it, and said, " I can't pay
the banks have not been liberal with their discounts
it
lately, and I hope Twentyman & Warner will take my
note at three months," and requested me to ask them to do
I told him I had received a letter from Mr. Needham,
so.
of Caledon, in which he said that Homewood had locked up
his place there, and gone away altogether. Defendant said,
"I fully expected that I would have to pay this note." I
said, "You see there has been an alteration in the date of
from the appearance of the figures I think the
this note
alteration has been made by yourself."
He looked at it, and
said, " Yes, it has been altered, but the figures are not mine
I could not write so well." He then produced a memorandum of Twentyman & Warner, I think, but I am not
positive, in Warner's writing, and he said, " You see from
this it must have been altered before I gave it to Twentyman
:

;

;

& Warner." When he spoke about giving his own note at
three months, he did not say "that he did so without
prejudice," nor did he then say, "Mind I am speaking to
you, not as a notary, but confidentially." I then went away.
I told Warner of defendant's proposal about his note.
Afterwards, I think on the Monday following, I again saw
defendant, and told him Mr. Warner declined taking his
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i^m.
Nothing more passed then, except that defendant
complained it was unkind in him. On Saturday, the 30th
iSg. 20.
December, I presented the note to him again, and said that,
H]
as the day of payment was the 30th, and as next day was
Twcnt~ana
Sunday, and Monday New Year's Day and a holiday, I would
wamer vs.
^°"'™present it again on Tuesday. He said he would take no
advantage of that. [See note at the end of this report.] I
went to defendant on Tuesday, the 2nd Januaj-y, and again
demanded payment of the note. He said, "Will Mr.
Warner not take my note ? " I said he had declined. He
asked me to go again to Warner and ask him, adding the
words, " Bememher, I do this without ^prejudice."
I went to
Warner, who declined. I returned to defendant and told
him so. He then said, " I request to know the answer of
the maker." I replied, " Very well," and left him. I saw
him again on the 2nd, and told him I had been at the two
banks with the note, and that they had said they had no
funds of Homewood. I saw defendant again on the 6th,
when I went to demand payment of another note due by
him to plaintiffs, but having no connection with Homewood's.
He said he had not received a remittance to take up this,
and at his request I agreed to assist him to do so. He then
said, " Could you not also assist me to take up the other,"
meaning Homewood's, as I understood, as it was the only
other note of his I had anything to do with. I said I could
not.
I neither made any presentment of the note to Homewood, nor did I write to him. Between the 23rd December
and 2nd January I made no inquiries, except verbal, in
Cape Town, as to where Homewood was. I took no other
steps for this purpose before the 12th January, when I
wrote to Needham on the subject. I did not in my protest
mention all the particulars which I have now detailed of my
conversations with defendant on the 23rd and 30th December
and 2nd January, because I did not then think it would be
necessary to do so. I considered the conversation which
had taken place between us on the 6th January sufficient
to prove the waiver by him of the want of due presentment
which was all I considered necessary.
Defendant called witnesses to explain away or contradict
some of Mr. Eeid's statements, but as, in giving judgment,
the Court proceeded on the assumption that Mr. Eeid's
statement was in every respect correct, it is unnecessary to

note.

;;

report that evidence.
It was proved by the evidence of Geering, landlord of
the premises which had been occupied by Homewood, in
Caledon, that Homewood's lease of those premises expired
in November last, and that he had been allowed by Geering
to continue his occupation till the 4th December, when
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about midday he left them that Gearing knew of his intended departure a month before it took place; that he
took with him four ox wagons loaded with goods, which
29!
rent^anand ^^^ stood for fivo OT six days in the public street before
Warner us.
bis house, whllo he was loading them; that Homewood
I^orden.
said he was going on togt with these goods ; that this was
generally known in Caledon he made no secret of it it
was public, eyerybody knew it. That when Homewood left
Caledon on the 14th December, he had no longer any right
;

jin^ia
Aug. 20.
',',

;

;

to or in any part of Geering's premises, the key of which
he delivered to Geering. That he said nothing to him of

returning to Caledon. This evidence as to the notoriety
of Homewood's intended departure was confirmed by the
evidence of Major Barnes, the Eesident Magistrate, and Mr.
Needham, who added to the facts mentioned in his letter to
Mr. Eeid, that Homewood had told him before he left
Caledon that he was going into the country to try to dispose
of his goods, realize their value, and remit it to Cape Town.
None of these witnesses knew where Homewood now was.

—

August). The Attorney-General argued
2nd,
variance as to the dates was immaterial.
removal of the maker of the note from his former
coupled with the fact that he had not since
acquired any other domicile, freed the plaintiffs from the
necessity of proving any presentment to him at Caledon, in
order to render the defendant, the indorser of the note,
liable to plaintiffs.
And that as plaintiffs had obtained
knowledge of those facts, it was unnecessary for them to
have made any inquiry as to them, or after Homewood,
seeing it was clear from the evidence that they could not by
using any reasonable diligence discover where Homewood
had gone to. 3rd. That defendant, by his conduct on the
23rd and 30th December, had waived the necessity of any
presentment by plaintiffs to Homewood, and that what took
place on the 6th January was a confirmation of the previous
waiver. 4th. That the alteration in the date of a note is a
material alteration, and if made without the knowledge or
consent of the maker, renders the note invalid against him.
That this alteration must be deemed in law to have been
made without the maker's knowledge or consent, until the
contrary be proved, which defendant, on whom the onus
lay, had failed to do.
Consequently, that as this alteration
was admitted to have been made before the plaintiffs got it
from defendant, the plaintiffs in a question with defendant
were not bound to have presented the note to the maker.
Brand, for defendant, argued contra.
Fostea
that the
That the
domicile,

(22nd

Gv/r. adv. vult.
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—

Fostea (29th August). The Court gave judgment for
defendant, as prayed, with costs.
The Court held that as the aTerments in the declaration
as to the dates of the 22nd and 29th December are averments only that notice of dishonour had been given by
plaintiff and a waiver given by defendant on those days, the
variance between those averments and the evidence as to
those dates is not material.
The Court held that under all the circumstances proved
in this case, the legal presumption is, that the alteration in
the date was made by or with the knowledge of Homewood,
and consequently that there was no such invalidity of the
note as was sufficient to discharge Homewood from liability
for and on it, and consequently render presentment to him
unnecessary. (Boscoe on Evidence, p. 193.)
The Court held that no authority has been shown for
holding that any invalidity of the note as respects the
maker, except that arising from a breach of the Stamps
Acts, even in England, renders presentment for payment
by the holder to the maker unnecessary ; consequently, that
presentment was necessary in this case to Homewood, even
although the alteration had been made without his knowledge or consent.
The Court held that as, for the reason's given above, the
30th December must be held to be the day when the note
became due by Homewood, nothing that passed between
Mr. Eeid and defendant on the 23rd could be a waiver by
defendant of laches of plaintiffs, because plaintiffs could not
then be in laches in respect of want of previous presentment
for

payment.

that what passed on that day between
Mr. Eeid and defendant, assuming Mr. Reid's evidence to
be in every respect correct, is not sufficient to warrant the
proposition that defendant on that day dispensed with due
presentment for payment to Homewood by plaintiffs when
the note should have become due.
The Court held that even if the note had been really due
and payable by Homewood on the 22nd, there is no evidence that, before defendant said what he then did say, he
had been informed by Mr. Eeid, or knew, that there had
not been due presentment, or equivalent to due presentment, to Homewood; consequently, that what he then
said, even if it would otherwise have amounted to a waiver,
cannot be held to have been a waiver, binding on him after
he discovered that due presentment had not been made.
The Court held that what took place between Mr. Eeid
and defendant on the 30th December had no other legal
effect than to make what afterwards took place between

The Court held

1844.

Aug.

20.

••

—

ll[

wamens.
'"""'"'

Norden.

;
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them on the 2nd January be deemed

1844.

Aug.
;;

20.
ll[

7ent~mln

Warner

tis.

Norden.

to have taken place,
and have the same legal effect as if it had taken place, on
the 30th December.
^^^ Court held that what was said by defendant on the
d
2nd January, as to his note being taken in payment, being
stipulated by him to be said " without prejudice," had not
the effect of a waiver of due presentment, even if it would
otherwise have had (which the Court considered it would
not) that effect if that stipulation had not been used.
The Court held that what passed between Mr. Eeid anddefendant on the 6th January was with Mr. Eeid personally,
and not as the agent for plaintiffs, and could have no legal
effect in a question between defendant and plaintiffs.

The Court held that the plaintiffs had, previously to the
23rd, ascertained that Homewood had removed from what
had been his residence at Caledon, and that the house the^'e,
previously occupied by him, had ceased to be his residence
and that a presentment at that house, even although
confirmed by a regular protest for non-payment, would not
have been due presentment, to render the defendant liable.
The Court held that the plaintiffs, having ascertained
that Homewood had removed from his previous residence,
were bound to have made every possible and reasonable
inquiry after him to endeavour to find out where he had
removed to, unless Homewood had been proved to have
absconded, or gone away under such circumstances that he
could not have been traced from Caledon, if an attempt to
so had been made.
The Court held that it was proved that plaintiffs had
made no inquiry whatever as to where Homewood had gone

do

from Caledon; that Caledon was the place at which the
inquiry ought to have been commenced; that Homewood
proved not to have absconded; and that plaintiffs had
failed

to prove

that inquiry,

would not have enabled them

if

commenced

at Caledon,

Homewood

personally
within a reasonable time, if reasonable diligence had been
used.
{Vide Chitty on Bills, 8th ed. pp. 307, 400, 401, 387,
to find

388.)

—It having appeared

that all or some of the notaCape Town had acted upon a general but
erroneous opinion, that because the maker or acceptor of a
JSfote.

ries practising in

note or bill has the whole of the day (at least within business hours) on which it falls due, to pay it, therefore it was
not competent to make the formal demand for payment, and
protest it, until the day after that on which the note or bill

:
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became due,

tlie Court stated that it is necessary for the
1^44.
holder of a note or bill to present it for payment on the day
Aug^ 20!
on which it became due, otherwise he will expose himself xwent^n and
to the objection of want of due presentment.
^NoMen''

KiDSON

vs.

Campbell and Jooste.

Joint acceptors, drawers, and indorsers are liable, singuli in
solidum, unless the contrary is expressed in the bill. {Overruling Bens vs. Cantz and Another, ante p. 231).

,,„„.'

sentence on
In this case, the plaintiff claimed provisional
^
f
the lollowmg promissory note
,

" Cradock, 9th August, 1843.

"£70.

"Three months after date I promise to pay to Messrs.
Vester and C. J. Jooste, or order, the sum of £70,

J. P.

for value received,

in

payable at the

office of

Mr.

J. J. Stone,

Graham's Town.

"F.

CAMPBELL."

and endorsed in blank by Vester and Jooste, of which he is
the lawful holder, against Campbell, the maker, and Jooste
as indorser.

The Court gave provisional sentence against Campbell,
as prayed ; but a doubt having arisen as to the extent of
Jooste's liability, whether for the whole or only for a half,
the case was postponed for further hearing. It was admitted that Tester's estate had been placed under sequestration, as insolvent, on the 1st November, 1842, before the
bill

became due.

Postea

(12th

April,

1844).—This day,

quoted Evans' Pothier, part

and

62, to

show

Porter,

A.-G.,

note to pp. 55, 11,
that the general rule of this Colony is that
2,

3,

§

7,

He quoted Bell,
are liable only pro rata.
Edition, 1 vol., p. 345, § 4; Mwe's Edition of Stair,
p. 118, App. ; and Thomson on Bills, 76 and 232; to show
that, although the general rule in Scotland is the same
with the general rule of the Dutch law, yet that joint
drawers and acceptors are liable jointly and severally unless
correi debendi
last

He quoted Pardessus on
contrary is expressed.
Mercantile Law, part 3, tit. 3, cap. 2, § 4, No. 367, 182, to
show that the law of France is in this respect the same
the

Feb. 2.
April 12.

Aug.

9.

'^^TJiS.'

;
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^^*^ *^** ^^ Holland. And, in order to show that the law
of Holland and of this Colony was the same with that of
^El^'
Scotland and France, he quoted Heineccms on Bills of
Exchange,
edited hy Beitz, pp. 200, 279, 280, 5 cap. § w. 15
^Tlni-HZl
Grotius cum Notis Schorer, 3 B. 45, § 18, n. 12, 13
Van der
Keessel, Thes. 595, 594; and Wil. Wissel Respons., 1 vol.,
Fe*b*2

April 12.

;

p. 532, Resp. 69.

The Court ordered the case to stand oyer till the Bench
should be full by MusGRAVE, J., being present.

—

Postea (9th August, 1844). In respect of the authorities
above quoted, the (ftcll) Court found that joint
acceptors, drawers, and endorsers are liable singuli in
solidum, unless the contrary is expressed in the bill.
And
gave provisional sentence against Jooste, as prayed, with
costs.
Holding that the case of Reus vs. Canh, Faure,
and Neethling, 26th August, 1843 {ante p. 231), where it
was found that three persons who had unconditionally
last

accepted a bill drawn on them were liable only pro rata,
ought not to be followed as a precedent, seeing that in it the
point as to the liability of each of the defendants singuli in
solidum had been given up by the plaintiff, and that the
Court had not then had the above authorities brought under
their notice.

BiKKwooD
Feb. 20.

vs.

Van 'Eooten.

Provisional sentence granted on a promissory note where the
signature had teen previously denied, and the plaintiff
had then failed to prove the same, hut refused on that
account for the costs to tvhich the plaintiff loas put hy sv^h
denial.

[Vol.

DoBiE
June

6.

I,

VS.

p. 50.]

Lawton.

Circumstances entitling the maker of a promissory note to claim
that the question whether the holder of the note was liahle
to the same defences as the original payee should he tried
in the principal case, viz. : agreement hetween maker and
payee to renew, and action by plaintiff, the holder, on the
basis of this agreement.
[Vol.

I,

p.

103.]
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&

Seaeight
It is

Co.

vs.

Lawton.

a good defence against a provisional claim on a promissory note that the plaintiff, with other creditors, had

'^w.
June f

entered into an agreement to give time to the defendant on
certain condition.

Court refused to allow the plaintiff to prove
: The
instanter that two of the creditors had not signed.

Evidence

[Vol.

I,

Dickson, Buenie,

p. 105.]

&

Co.

vs.

Lawton.

Provisional sentence refused on a promissory note given, on
renewal of another promissory note, with respect to lohich
the plaintiff, as well as the other holder of notes of the
defendant, had agreed to give him time on certain con-

June

e.

june

e.

July

12.

juiy

12.

ditions.

[Vol.

BOKRADAILE

I,

&

109.]

p.

Co.

LaWTON.

VS.

Circumstances as to agreement to give ti^ne anwunting to a
defence against a provisional claim or a promissory note.
[Vol.

I,

110.]

p.

Trustee of Eandall
Affidavit held incompetent

to

vs.

Haupt.

prove indorser's waiver of due

negotiation.

Presentment on the third day after that on which the note
became due is not due negotiation in a question with the
indorser.

There are no days of grace in this Colony.
[Vol.

[M

vide

Ceuywagen

vs.

I, p.

79.]

Oliviera and Another, ante

p. 254.]

Dickson, Buenie,

&

Co.

vs.

Haeley.

Befence against the indorsees of a promissory note, that the note
had been indorsed by the payee long after it was due, the
circumstances being such as not to entitle the payee to provisional sentence.

[Vol.

I,

p.

112.]

"

:
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Beukes
Notarial Protest.

vs.

Van Wyk.

Tender.

Costs.

Evidence.

Where a note was made payahle at a particular place " in the
month of October," and notarial protest was made on the
22nd. Novemher, such protest held unnecessary, and costs
thereof disallowed.

In such a

case the dlst October

must

be

deemed

the

day of

payment.

Where a

note is

made payable at a particular place, on a parand is presented on behalf of the creditor at
and not paid, he is entitled to the fair costs

ticular day,

that place

of such presentment, although the notary have to travel
a far distance to make it. But not if the note be duly
paid.

The defendant had given to the plaintiff the following
promissory note

1844.

—

Beukes

vs.

Wyk.

Van
i^ the undersigned, acknowledge to be indebted to Mr.
Beukes the sum of 230 rds., promising to pay in the
month of October, 1844. Payable at Mr. Andries du Toit's,

«

G-.

in the Voorste Nieuwveld.

"A. A. VAN WYK."

make any demand for payment at
any time in the month of October, or until the
22nd November, when he caused Mr. Kinnear, a notary
public, to go there and present the note for payment.
Kinnear's notarial protest set forth that on the 22nd November he repaired " to the dwelling-house of Mr. Andries du
Toit, in the Voorste Nieuwveld, and then and there presented to him the said promissory note, and demanded
payment thereof, when he replied, 'I have not, and never
had, any funds to pay the same.'
The

Du

plaintiff did not

Toit's at

Thereafter, plaintiff obtained a summons against defendant, for payment of the above note, which was served
personally on the defendant, in Cape Town, on the 7th

December. Before the return day of the summons defendant tendered payment of the debt, and the previous costs,
but refused to pay the expense of the notarial protest, which,
in consequence of the great distance the notary had to
travel, was upwards of £30.
Under these circumstances, the only question which was
this day at issue between the parties was, as to the defendant's
liability for the costs of the protest.

The

plaintiff

main-

tained that Du Toit's answer, as set forth in the protest,
must be held to prove that defendant had no funds at Du
Toit's to meet the bill in the month of October.

;
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The Court held that the notarial protest affords legal
evidence of nothing more than that the bill was presented
on the 22nd November, and payment refused and that,
even although it should be held to prove that Du Toit said
he never had had funds to pay the note, that statement made
by Du Toit was no evidence that he had not had funds.
Plaintiff then tendered an affidavit to that effect, made by
Du Toit before Mr. Kinnear in his capacity as justice of
the peace.
The Court held that an affidavit was not admissible
evidence to prove this fact ; and that if plaintiff considered
the proof of this fact material to his case, he must proceed
with the principal case, and prove it there.
The Court held that the 31st of October must be deemed
to be the date of payment of a note bearing to be payable
in the month of October.
That where a note is made
payable on a certain day, at a certain place, and payment
is not demanded on that day at that place, the debtor is
neither under any obligation to have, nor is there any legal
presumption that he will have, the funds for payment of the
note at that place after that day consequently, after the
lapse of the prescribed day, the holder of the note is not
required to present the note at that place, and his making
such subsequent presentment there will not be held to be a
demand for payment made to the debtor. The taking of a
notarial protest for non-payment at that place, after the
prescribed day, must, therefore, be useless and unnecessary
consequently, the creditor cannot be entitled to demand the
expense of making such notarial protest from the debtor.
The Court held that when the creditor causes a note to
be presented on the day it is payable at the place of payment,
and payment is refused, he will be entitled to the cost of a
notarial protest for non-payment taken there, however much
it may amount to, provided it be fairly charged according
to the distance travelled ; because, to entitle him to sue for
provisional sentence he must prove this demand, and
because a notarial protest is the only evidence of this
demand which it is competent for him to give in a provisional case. And it is just the debtor should pay the
creditor the expense of procuring that evidence, which the
debtor's default to pay at the time and place prescribed
has made it necessary for the creditor to procure in order
to enforce payment.
But if, when the note is presented at
the time and place prescribed, the debtor has funds there
and causes it to be paid, of course he will not be liable to
the creditor for any expense incurred by the creditor in procuring evidence for the purpose of being made use of, if payment had not been duly made at the time and place prescribed.
;

;

i8«.

i'^^^*"
^^"'"-^yk!

;

:
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1844.

"!ll^uke8^.s.van

On these grounds, the Court held that the plaintiff is not
entitled to provisional sentence for the costs of the protest
g^^^ gg^^g judgment for plaintiff, for 230 rds.,^and costs as
tendered, condemned him to pay the defendant's costs incurred since the summons, and refused provisional sentence for
the costs of the protest, reserving right to plaintiff, if so
advised, to proceed with the principal case for the recovery
of those costs.

NOEDEN

A

1845.
29.

May

promissory note payable
referred

to

in

it

CaUVIN.

vs.

" as soon as

shall

le

a

lill

discounted,"

is

of eoxhange

an

illiqidd

document.
[Vol.

I, p.

Johnstone
Promisswy
Where an

Note.

vs.

80.]

Kotze.
Tender.

Presentment.

made payable on presummons for the
and where a defendant

accepted acknowledgment is

sentation,

the

Sheriff's

service

of a

amount is not such presentment,
had under these circumstances tendered
the

Costs,

note

without

costs,

the

the

Court upheld

amount of
his

right so

to do.
Nov. 27.
johnltale

vs.

The

plaintiff in this case claimed provisional sentence

on the following document

Kotze.

" Rds. 950.— I accept to pay to Mr. W. P. Low, or order,
or presentation, the sum of Rds. 950, being for value
received, for which this serves as an acknowledgment.

"H. P. KOTZE.
"

Endorsed

The

W.

P.

Low."

Attorney-General, for defendant, alleged that this

document, the verity of which he admitted, had never been
presented to him for payment, nor any demand made upon
it before the summons was served on the 18th, at his residence in the country, on his wife, during his absence in
town. That on the 21st instant, he was informed by the
Sheriffs officer in Cape Town that the summons had been
served at his house in the country, whereupon he, on the
same day, by the notary Maynier, notarially tendered the
said sum of Rds. 950 to the plaintiff's attorney, who refused
to receive it unless the costs also were paid.
And therefore,
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while he admitted the debt, he maintained that not only was
he not liable in costs, but was entitled to his costs.
Ubden, for plaintiff, maintained that even if there
had been no previous presentment the service of the
summons, although the Sheriff's ofScer serving it had not
the document of debt in his possession when he served it,
was a sufficient presentment to place the defendant in mora,
and consequently to make interest run from the date of
the service; and that, as the defendant had not tendered
the interest which had become due between the 18th and the
21st instant, the tender was an insufficient one, and did not
relieve the defendant from the liability to costs.
The Court held that the service of the summons was not
a presentment. The case was postponed till the 12th
January, to give the plaintiff time to prove an alleged presentment to or demand on the defendant before the service
of the summons.

ViLLIEBS

VS.

Promissory Note.

1846.

Nov.

27.

Johnstone vs
Kotze.

De KoCK.
Presentment.

maker of note after siommons is good, but ununless defendant on receipt of the summons
alleged that on that day he had funds.

Presentment

to

necessary

This was a claim by the plaintiff for provisional sentence
against the defendant for £36 10s. 9d., in respect of a
promissory note by defendant to plaintiif, payable on the
21st February, 1846, at the Colonial Bank.
The summons was taken out and served personally on
defendant on the 24th February.
Defendant did not appear.
Plaintiff put in the note and a notarial protest, dated
27th February, which set forth that on the 27th February,
the notary presented the note for payment at the Colonial
Bank to the cashier, who replied "no funds, nor had Mr.
de Kock any funds in the Bank on the 21st instant."
The Court held that, as- against the defendant, the maker
of the note, the notarial protest, although showing that the
presentment at the Bank had been made after the service of
the summons, was gooA. prima facie evidence that defendant
had had no funds there on the 21st, and that he need not
have produced the protest at all to entitle him to provisional
sentence, unless the defendant had appeared and alleged
that he had funds in the Bank on the 21st, and had been
injured by the non-presentment of the note on that day.
{Vide Story on

Bills, p.

414,

§

335.)

1346.

Feb. 28.
Villiers vs,

Kock.
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Steytler
Summons.

vs.

De

Presentment.

Villieks.
Costs.

Tender.

made payable at a particular
defendant without presentment, the
Court awarded the costs to defendant ; hut, holding that
defendant, immediately on service, should have tendered
the amount on condition of the note heing presented, which
he had not done until the day of hearing, gave plaintiff

Where

the holder of

place

summoned

a

note not

the

the costs of the day.

There must he an actual presentment of such
mere letter of demand hefore summ.ons.
1846.

Junej3.
^'^viitoe.""

note,

and not a

Provisional sentence being prayed in respect of a promisjjp^g made by the defendant, payable to J. A. Pesold,
^^ order, on the 1st May, 1846 (no place mentioned), of
which the plaintiff was the holder by indorsation. The defendant admitted the debt, but objected to pay the costs, on
the ground of no presentment of it having been made to
him by plaintiff for payment, and that he had this morning
tendered the amount of the debt. He referred to the
Sheriff's return, which showed that the summons had been
served on his wife at his dwelling-place, in the district of
Stellenbosch, in his absence, on the 4th instant, and that
consequently he had no knowledge of the service of the
gQj.y.

summons for some days afterwards.
The plaintiff put in an affidavit, sworn by

the clerk of his
attorneys, setting forth that he had on the 25th May, 1846,
put into the Government post, prepaid, a letter addressed
to the plaintiff at Klapmuts (his residence), informing defendant that plaintiff was the holder of the said note, and
requesting payment within eight days.
The defendant put in his own affidavit that the said note
was never presented to him for payment, and that he was
never asked to pay the same, and had received no intimation of where the said note was, except by the summons

served on him.
The Court held that it was immaterial to inquire whether
the defendant had received the letter of the 25th May, 1846,
because the defendant was not obliged to regard any such
demand (as it contained) for payment ; the note itself not
having been presented to him, which, as there was no place
of payment specified in it, the defendant was bound to
cause to be presented to the defendant personally, or at his
place of business or residence. That under these circumstances the defendant was not liable to pay either the
expense of the summons or of its service. But that on
being made aware that the summons had been served at his
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it was the duty of defendant, without any unnecessary delay, to have tendered to the plaintiff or his attorney to pay the debt on the note leing presented to him fm'
that purpose, and that as he had unnecessarily delayed
making this tender until this morning, when the plaintiff
had already incurred the costs of this day, he must pay
these last-mentioned costs.
The Court, therefore, gave judgment for plaintiff, as
prayed, with the costs of this day only.

residence,

Phillips

&

King,

q.q.

Pokoia,

vs.

i846.

^—

'

'^'^viiueTs.'^^

Farmer.

on an English promissory note not specifying place of
payment, is calculated according to the rate of interest due
in England, and is reckoned until the date of payment in

Interest

the Colony,

and not

lontil the

date of receiving the capital

in England.
this case the Court gave provisional sentence in favour
of the plaintiffs against the defendant, in virtue of a promissory note, dated London, 7th July, 1843, made by defendant in favour of Porcia, the plaintiff, payable twelve
months after date, and not specifying any place of payment.
Porter, A.-G., for plaintiff, claimed interest at the coloor, if the interest was awarded at
nial rate of 6 per cent.
the English rate, of 5 per cent., then that it should be continued until the period at which the principal remitted from
this Colony arrived in London.
Brand, for defendant, maintained that plaintiff was only
entitled to interest at the English rate of 5 per cent., and
only until the principal was paid here.
And so the Court found.

In

"u.

;

Haw
What

vs.

Codrington

& McMastek.

not due protest for non-payment as against indorser.

The plaintiff in this case claimed provisional sentence
against Codrington as the maker of a promissory note for
£33, falling due on the 24th September, 1847, in favour
of McMaster, or order, and against McMaster as indorser.
The Court gave provisional sentence against Codrington.
The summons was personally served on McMaster, for
whom, however, no appearance was made.
The plaintiff put in a notarial protest,

setting forth that

^^^^-^

-^'
codrin^Jnand
McMaster.
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1848.

Feb^i.

codrin^onand
MoMaster.

on tbe 24th September, 1847, the notary " at the request
^^ Messrs. Herron & Co., then holders of the said promis-

Edward Codrington, the
drawer thereof, at Uitenhage, demanding payment of the
same, and did put the said letter, on the 25th day of the
said month, into the General Post Office at Graham's Town,
but have not received any reply thereto. Wherefore I,
the said notary, at the request aforesaid, have protested,
and by these presents do protest, against the maker, &c.,
That afterwards, to wit, on the said 24th day of
&c., &c.
September, &c., I, the said notary, also at the request
aforesaid, did take the said original promissory note to the
residence of the said David McMaster, in High-street,
Graham's Town, by whom the same is indorsed, and then
and there speaking to the said David McMaster, I exhibited to him the said promissory note, and gave him notice
of the dishonour thereof by the said Edward Codrington,
wherepon he replied I hold myself responsible, but let
Captain Codrington be sued it ought to be paid.' Thus
done and protested at Graham's Town aforesaid, the day,
month, and year first before written."
Wylde, C.J., and Musgbave, J., took the objection
that the note had not been duly presented for payment to
Codrington, and therefore had not been duly protested for
sory note, did address a letter to

'

;

non-payment; and that when McMaster made the abovementioned reply to the notary it must be held that he
believed the note had been presented to Codrington and
protested, and was in ignorance of what really had taken
place and refused provisional sentence.
Menzies, J., held that when he made the said reply
McMaster must be presumed either to have been informed
of what really had been done, or to have made the said
reply without inquiring or caring whether the note had
been duly protested for dishonour or not, and to have
intended to waive such presentment and protest, provided
Codrington should be sued and that, therefore, provisional
;

;

sentence should be given.

KiLiAN
Mar.

13.

&

Co.

IS.

Teedoux.

Provisional sentence granted on a promissory note, notwithstanding an error of due date appearing on the face of
the document.

[Vol.

I, p.

51.j
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Noeden's Trustee

Butlek.

vs.

Verity of defendant's signature to promissory note, if denied,
may be proved instanter hy parole evidence on the provisional claim.
[Vol.
\^Et vide

DiETERMAN

I, p.

vs.

Thalwitzee

Summons

52.]

CuRLEWiS,

vs.

juf^^iz

vol. 1, p. 42.]

Spaemann.

defective vjhen taken out

on day note sued on

became due.

In this case the Court found that a summons for payof a promissory note could not legally be issued by
and taken out from the Eegistrar of the Court on the day
on which the note became payable, and therefore dismissed

ment

the case, with costs.
Vide Voet, L. 5, tit.

u

1, §

27.

Aug.

si.

ThaiirftTer »s

spaarman.

MENZIES'
[NEW

EBPOETS.
SERIES.]

18S8-184:9.
VOL.

II.

CHAPTER

PART

III.

I.— SEEVITUDE.

De Wet

vs.

Cloete.

Servitude, by agreement.

Servitude Aquceductus,
cessor of grantor.

how

Government: how far

"

constituted against singular sue-

dominus fluminum, and how far of

1829.
"^isio
1S30.
Jan. 12.

rivulets.

Regulations

made in pursuance

appeal, sicch

regulations

of a judgment affirmed on
by legislative
determine the rights of parties

being recognized

authority, are sufficient to
affected by such judgment and regulations.
[Vol. I, p. 405.]
[^Et

vide

LENBOSCH,

Haupt

vs.

Clerk of

the Peace, Stel-

p0Stl\

Hawkins

vs.

Munnik.

Servitude aqyim haustus implies right of way to fountain,
cannot be impaired by a merely personal agreement.

Where a

and

river separates two properties there is a right of
passage over a bridge, notwithstanding that the properties
had formerly been one, and that in their sale or division
the conditions were that a then standing bridge should he

isso.

sept^2.

^MmDnc!*
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removed by

1830.
Sept. 2.

the

purchaser of the lovxr place, and that no

bridge servitude should exist : the defendant having thereupon removed the bridge a^ccordingly but afterwards put

Hawkins vs.
Munnik.

,

up a temporary bridge.
ment ean7iot limit the

Held

:

that the personal agree-

real right, the

executors

of the

vendor, in transferring, having constituted, by the terms
of such transfer, an unqualified right of servitiide to the

drink water.
[Vol. I, p. 465.]

Dickson,
Personal Servitude.

An

1835.

Aug.

11.

Dickson, q.q.
Ellis,

1)5.

Eiddulph.

q.q.

Ellis,

Habitatio.

vs.

Biddulph.

What

does not

amount

to.

authority by a proprietor of land to another person to
reside there " as long as you may think fit to occupy it"
does not constitute an irrevocable right of occupancy for
life, but gives a right revocable on reasonable notice.

This action was brought by the plaintiff to have defendant
to yield up to him possession of a certain erf in
Bathurst, of which the plaintiff is the legal proprietor, and
which he alleged the defendant occupied without any legal
right or title, and without permission from the plaintiff or
that, if such permission was ever given, it had long since
expired, and notice to yield up which to plaintiff within
three months from such notice had been given to defendant
seven months previously.
The defendant admitted the plaintiff's right of property
in the erf, his own possession thereof, and that he had
received notice to quit, but denied all the plaintiff's other

condemned

;

allegations.

The defendant's claim

to

was founded on the following

a right to occupy the erf
letter addressed to him by

plaintiff:

"Cape Town, July
"

Dear

—As

14, 1820.

my

stay at the Cape has become
uncertain, in consequence of my return to Parliament
for the town of Boston, I shall feel obliged by your
applying the 500 rds. to building the hut on my erf at
Bathurst, which I shall consider as the dwelling of Mrs.
Sib,

Biddulph and yourself, as long as you may think
and, further, will undertake to defray
to occupy it,

—

fit

all

expenses of bringing the garden into cultivation, to be
equally appropriated to the same purpose. My reason
for this proposal is, that your sons may readily erect such

;
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a dwelling on your own erf within the period as will
secure the right whereas, if I should leave the Colony,
even for a year in September, mine may be unoccupied
beyond the regulated period, and I forfeit all claims thereunto."
At the trial, the Attorney-General maintained that the
plaintiffs letter to defendant, dated 14th July, 1820, gave
the defendant no title of occupancy.
Cloefe maintained that it gave the defendant and his wife
and
a right of occupancy for life, and qiioted Voet 13, 6, 1
maintained that, even if defendant's title should be considered only as a precarium, still that the plaintiff could not
reclaim it so long as defendant thought fit to occupy it
.

;

is^s.

—

'
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;

and quoted Big. 19, 2, 4, and Voet 13, 6, 9.
The Court adjudged the defendant to yield up to the
plaintiff possession of the premises on or before the 1st of
October next, and (Postea, 23rd August, 1836) condemned
defendant to pay the plaintiff's costs.

Cloete

An

vs.

Ebden.

to give the purchaser " the free
uninterrujjtcd nse of the water for the mill-stream,
during the period of four hours every alternate day" &c.
" lohich right
of loater shall he a perpetual servitude on

agreement by a vendor

and

the aforesaid mill-stream

and property

;

" the vendor

him-

the right of damming up the water to a
limited extent only, and leading a certain quantity therefrom, entitles the purchaser to claim only a right of serviself possessing

tude over the limited right in the stream such as the vendor
possessed

it.

Aug. 13.
In this case, the plaintiff and defendant had entered into
a written agreement, dated 21st November, 1834, for the cioete^Ebden.
sale by plaintiff to defendant of a certain piece of ground
with the right of water therein mentioned, and which agreement contained the following clause
" The said H. Cloete hereby further engages with the
said J. B. Ebden, that the said J. B. Ebden shall have the
free and uninterrupted use of the water from the mill-stream
during the period of four hours every alternate day, by
means of the present wooden pipe, or one of equal size,
:

leading from the mill-stream or dam, to be conveyed from
such pipe to a certain point, as shall be ascertained by level,
on or within the boundary of the land so purchased, through
the said Cloete 's property, by means of a stone or paved
channel, to be made at the expense of the said Ebden, which
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water shall be a perpetual servitude on the aforesaid mill-stream and property of the said H. Cloete."
].j^-g g^^^j^^ ^^g brought by the plaintiff to have the

riglit of

1835.
'

cioeie^s.Ebder.

defendant condemned to receive transfer in terms of this
agreement, and to pay the stipulated price.
In defence, the defendant pleaded that the plaintiff had,
by the agreement, engaged that the defendant shall have
the free and uninterrupted use of the water from the millstream during the period of four hours of every alternate
day, and that such right of water shall be a perpetual
servitude on the said mill-stream and property of the
plaintiff. And that the plaintiff hath no sufficient, good, or
legal right or title to convey transfer, make over, or guarantee to the defendant the said right of water or the free
and uninterrupted use of water from the mill-stream in
manner and form aforesaid and that the transfer tendered
by the plaintiff is therefore not sufficient, nor in the terms
and under the conditions of the agreement aforesaid.
At the trial, the defendant called Frederick Hendricks,
who stated I am a brickmaker. I was employed by defendant in December last to make bricks on his premises (the
ground purchased by him from the plaintiffj. Defendant
pointed out to me where I was to get the water. We were
short of water sometimes.
This water came from the millstream.
The only water was that which came from the
mill-stream, and when the mill was grinding we could not
always get water. The pipe that leads to defendant's
ground is from the mill-stream above the mill and when
the mill is working, sometimes the level of the water is so
low that it will not run in the pipe.
Defendant put in a grant to plaintiff by the Landdrost
and Heemraden of the Cape District, dated 15th August,
1818, of a right of damming up the Liesbeek to a certain
limited extent only, and leading a certain quantity of water
therefrom, and maintained that the effect of the clause in the
agreement was to give defendant an absolute and indefeasible right of servitude of water from the Liesbeek through
the mill-stream, which plaintiff was bound to guarantee;
and that it was clear from the above grant that he could
neither guarantee the perpetuity of such a right, nor even
give at present any valid title to such a right of servitude.
But the Court held that the agreement conveyed to
defendant nothing more than limited right of servitude over
plaintiff's right to the water in the mill-stream, such as he
possessed it and that the transfer tendered by plaintiff was
sufficient to convey to defendant the right stipulated to him
by the agreement, and gave judgment for plaintiff, as prayed,
with costs.
;

:

;

;
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Saundeks

A

vs.

Executrix of Hunt.

a disputed right of servitude may indirectly
hy a personal action for damages, tut the proper
remedy is hy a real action against all claiming right on
the alleged servient tenement to have the servitude declared
in favour of the dominant tenement, and the possessors
and occupiers of the servient tenement interdicted from
interrupititig the enjoyment of the servitude.

question as to
he tried

In this action, the plaintiff claimed damages from defendant for the injury alleged to have been suffered by plaintiff in consequence of defendant having prevented a certain
stream of water running through defendant's ground, and
over which plaintiff claimed a real right of servitude, from
running into plaintiff's ground, as in virtue of his alleged
servitude he was entitled to have it run.
Defendant pleaded the general issue.
The plaintiff's object in bringing the action was not to
obtain damages for the past, but to have his right to the
servitude established by judgment of the Court, so that he
might enforce it in future, and trusting that defendant
would take the same view of the action, the plaintiff produced only the evidence which he considered sufficient to
establish the existence of the right of servitude, and was
not prepared with evidence, and therefore failed to prove
that the defendant had done any thing to prevent the
water from running into plaintiff's premises.
Whereupon Cloete, for defendant, claimed an absolution
from the instance.
The Court held that there was no proof that the defendant, either by herself or by any person for whose acts she
was responsible, had either directly herself, or by continuing what had been done by her predecessors, done any thing
which had occasioned to plaintiff the injury for which he
claimed damages from her, supposing that any such injury
had been occasioned. That he had not proved that, even
supposing he had the right of servitude which he claimed,
and that it had been interrupted by the defendant's predecessors, the defendant had done or failed to do any
thing, the commission or omission of which by her could
be deemed to be such an interruption of the servitude as
entitled plaintiff to claim damages for any injury thereby
occasioned to him; and therefore absolved the defendant
from the instance with costs.
The Court expressed an opinion, that although a question
as to a disputed right of servitude

by a personal action

might indirectly be

tried

of the nature of the present, yet that

luo.

m^2.
l^^u^tJ-ixof

Hunt.

296
1810.

May

12.

Saunders rs.
Executrix of

Hunt.

the plaintiff's proper remedy was by a reaZ action against
the possessor of, and all claiming right in, the alleged servient tenement, to have the servitude declared in favour of
the dominant tenement, and the possessors and occupiers of
the servient tenement interdicted from interrupting the
enjoyment of the servitude.

Paekin

vs.

Tittekton.

>

Bight of Way.

The proprietor of a piece of ground sold portion of the ground
in seven lots, a plan heing exhibited at the sale on which
a road tvas marked, and the auctioneer stating that the
road would run as exhibited on the plan. In course of
time, the plaintiff became purchaser of all the lots.
One
of the lots only was transferred from the original owner.
After the sale in 1841, the proprietor sold the remaining
portion of the ground, and gave transfer to the defendant's
vendor, who transferred to defendant.
No mention was
made in either of the title deeds of any road or passage
between the seven lots originally sold, and the remainder.
The defendant having obstructed the alleged road, the
Court, on action brought by the pilaintiff, gave judgment
for tJie defendant, on the groitnd that the ground claimed
for tJie road had never been transferred to the plaintiff or
his predecessors, nor had any grant of a servitude been
recorded in tJie Land Registry prior to the transfer to
defendant's vendor, nor had it been shown that defendant
when he received transfer had any notice or hnowledge
of the right of voad promised by the original owner.
184?.
20.

May

Tarkin

vs.

Titterton.

The

declaration set forth, in substance, that
for the last fifteen years has been, possessed of seven plots of ground, being parts or subdivisions
of an original erf, numbered 20, situated in the main street
of Port Elizabeth, and that by reason thereof the plaintiff,
during all the time aforesaid, ought to have had, and still of
right ought to have, a certain way to pass and repass on
foot and with horses and carriages from the said plots of
ground and between them and certain other ground of the
defendant lying adjacent thereto, towards the said main
but that the defendant hath wrongfully and unjustly
street
stopped up and obstructed the said way, so that the plaintiff
is prevented from enjoying the
said way, whereby the
plaintiff hath sustained damage to the amount of £500.
plaintiff's

plaintiff is now,

;

and
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Wherefore the

plaintiff prays that the defendant

may

be

condemned to restore to him the said right of way, and to
remove all obstruction to the use thereof by the plaintiff,
or to pay to the plaintiff the sum of £500, as damages,
together with the costs of suit.
In his plea, the defendant pleaded, first, the general issue ;
and for a special plea pleaded that the plaintiff ought not
to have or maintain his action, because he, the defendant,
has purchased a certain part of the original erf No. 20,
without any reservation whatever having been stipulated
in the transfer thereof that the plaintiff ought to have any
right of way whatever.
At the trial in the Circuit Court of Port Elizabeth, the
plaintiff called

John Owen Smith, who stated I was employed by the
agent of Eeid, the original grantee of the erf No. 20, to
sell by auction the seven plots, being part thereof, which
are now in possession of the plaintiff.
I myself bought
the plot No. 7, and the plaintiff's predecessors bought
the other six plots. I produce the plan which was exhibited at the sale. All the explanations on the plan are in
the handwriting of Eeid's agent. The white line on this
plan, drawn between these seven plots and the remaining
part of the erf, is intended to represent the road claimed by
plaintiff, and which has been shut up by defendant. I mentioned it at the sale as a road which was to run as represented on the plan. The six upper plots would have been
valueless without that right of road, as the possessor would
without it have no access to and from the main street. I
obtained transfer of No. 7, and afterwards sold and transferred it to plaintiff. I believe the other plots have not yet
been transferred from Eeid, but the plaintiff is in possession
of all the plots, and has built on some of them.
I always
used the road when I required it.
Charles Joseph Gray: I am a sworn land-surveyor. I
have surveyed and measured the whole of erf No. 20. If
the ground the property or in the possession of the plaintiff,
and a road of any breadth as claimed by him, be deducted
from the remainder of the erf, there will not remain the
107 square roods and 32 square feet transferred by Eeid to
F. Still, through whom defendant has derived his title to
the remainder of the erf. There is access to all these seven
plots, on their other side, from the adjoining erf No. 21,
which is the property of the plaintiff.
Thereupon the Circuit Judge proceeded to and inspected
the premises in question, when he found that in their present state the access to several of the buildings in plots Nos.
7 and 6 is from the ground claimed by plaintiff as the road
:

is*'-
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Titterton.
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and that although it is physically possible to
give all these seven plots access to the main street by a
road Or passage through plaintiff's adjoining erf No. 21, it
would be very inconvenient, difficult, and expensive, in the
present state of the ground, to obtain such access; that
if the road claimed be taken away, the plaintiff could not
get access to certain of the entrance doors in the buildings
on that part of his property lying adjacent to the road
that there was no road or way made or marked out on the
ground
and that not only the ground over which plaintiff
contended that the road claimed by him should run, but
also a considerable portion of erf No. 20, between the
ground claimed for the road and where the defendant's
buildings are situated, was lying utterly waste and unenclosed.
The Court removed the case to the Supreme Court, in
order that the parties might produce respectively the deeds
of transfer in favour of themselves and their predecessors
in their respective properties; with liberty to both parties
to have the ground remeasured by competent surveyors.
in question

jll\
^

'

Titterton!'

;

—

;

;

—

Supreme Court, 20th May, 1847,
the plaintiff, produced the deed of transfer of the plot No. 7 by Eeid, the original grantee of erf
No. 20, to plaintiff's author, John Owen Smith, which
described it. No. 7, as being bounded on the north (being
that side which is adjacent to the road claimed) by the
remaining 'part of erf No. 20.
The Attorney-General, for the defendant, produced the
deed of transfer, dated 5th January, 1838, by the said
Eeid to Forbes Still, of a " certain lot of ground situated,
&c., &c., being part of Lot No. 20, granted to the appearer
by his title deed, dated the 25th August, 1821, measuring
107 square roods and 32 do. feet, extending north to lot
No. 19, east to the street, west to reserved pasturage, and
so2(,th to other portions of Lot. No. 20, as will further appear by
the annexed diagram." Also the deeds of transfer of the said
lastmentioned piece of ground by Still to W. Titterton, and
by the latter to defendant, in both of which the piece of
ground is described by a reference to the abovementioned
deed of transfer and diagram of the 5th January, 1838.
The plaintiff did not allege that unless the breadth of the
road claimed were added to his lot he would not have
received the quantity of ground mentioned in the transfer
of plot 7 to J. 0. Smith nor that if the ground claimed
by plaintiff as the road were held to be included in defendant's property, he, defendant, would get a greater quantity
than that mentioned in Eeid's transfer to Still, namely, 107
square roods and 32 square feet.
Postea, in the
JEhden,

for

;
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It thus appeared, from the title deeds of both parties, that.
these lots were respectively bounded by each other, and
that no mention was made in either of any road or passage
running between them, such as Eeid's agent had at the sale
of the seven plots stipulated should be given to their
purchaser.
The Court gave judgment for the defendant, with costs,
on the ground that no transfer had been made to the plaintiff or his predecessors of the ground now claimed by him
for the road, nor any grant of a servitude of road in their
favour recorded in the Land Registry Office prior to the
date of Eeid's transfer of the remaining part of erf No. 20
to Still ; and that it had not been proved that the defendant, at the time he received his transfer, had any notice
or knowledge of the right of road promised by Eeid to the
purchasers of the seven plots.

Du

ToiT

Servitude of Water.

vs.

^

'

Titt^rtoif.'

Malhekbe.

Evidence.

Judicata.

lies

Zanddrost a7id Heemraden.
Evidence.

isir.

Decree of

Error of fact.

Admission of a Secretarial Copy of a Contract

to have hee7i among the records of the district
of Stellenbosch, hut could not he discovered, on proof of
the signature of the Secretary.

which ought

A

decree of the Court of Landdrost and Heemraden regarding
the right to water of co-proprietors is res judicata of a

competent Court as regards these proprietors

and

their

successors.

Even though there might he ground for supposing
decree was fotonded, in part, on an error in
would

he res

judicata until

set

that the
fact, it

aside in a regular action

of reduction.
decree is not to he considered as abandoned hy the
parties or rendered ineffectual hy prescription because its
arrangements, hy which the parties shoidd he enahled to
enjoy the use of the water, ivere never adhered to nor

Such a

carried into

effect ;

the several parties

enjoyed the proportions of the water
they were found entitled.

to

having throughout
which hy the decree

The declaration of the plaintiff set forth, in substance, that
the plaintiff has for some time been and now is proprietor
of the place Orleans, situated at Drakenstein, in the division
of Stellenbosch, and, by reason thereof, before and at the

Jime^u.

du

Toit vs.
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time of the committing of the grievances by the defendant
hereinafter mentioned,of right ought to have had and enjoyed,
^nd still of right ought to have and enjoy, the benefit and
advantage of the water of a certain stream having its source
in the Drakenstein mountains, and which, after running
past or through certain other places, ought to run to and
past the place of the plaintiff yet the defendant, who is the
proprietor of a certain part of the place called Dekkersvalley, situated higher up on the said stream than the said
place of the plaintiff, well knowing the premises, at divers
times between the 1st of January, 1846, and the day of the
commencement of this suit, wrongfully and unlawfully
diverted from and out of the said stream the water therejn
running, or divers large quantities thereof, and stopped and
hindered the water of the said stream, or much thereof, which
ought of right to have been permitted to run and flow in its
usual course to and through the certain places situate lower
down on the said stream than the said place of the defendant,
;

and, amongst others, to the said place of the plaintiff; by
reason whereof the plaintiff, as such proprietor as aforesaid,
is greatly injured, and has been deprived of the water necessary for the use of his family and cattle, and of the vineyard
and garden on his said place, which, but for the said wrongful and unlawful acts of the defendant, he would have had
and enjoyed, and hath sustained damages to the amount of
£200, which sum he prays that the defendant may be
adjudged by the judgment of this honourable Court to pay
him, together with costs, &c.
The defendant pleaded the general issue.
At the trial, it was admitted that the plaintiff was the
proprietor of the place Orleans, and the defendant of a part
of the place Dekkersvalley that both these places had been
granted by G-overnment to the predecessors of the defendant
and plaintiff respectively between 1690 and 1700, and
that the original grant of Dekkersvalley was about four
years prior in date to that of Orleans, and it was stated by
plaintiff, and not denied by defendant, that the water of this
stream was derived in part from G-overnment ground in the
Drakenstein mountain, and also from two springs which
were situated on Government ground when the grants of
the two places were made, but which lastmentioned ground
had afterwards been acquired from Government by the present defendant.
;

The plaintiff called
John van Blommestein, clerk of the Civil Commissioner
of Stellenbosch, who produced the Eecord Book of the
proceedings of the Landdrost and Heemraden of Stellenbosch for the year 1805, containing, under date the 4th

:

:
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March, 1805, a report of the proceedings of that board
respecting the rights to the water of the Palmiet Eiver (the
stream in question) of the different proprietors whose places
were situated on that stream, a translation of which was put
in and read.
This witness also proved that he had searched for the
original of the underhand contract, dated 23rd January,
1805, referred to in the report, which ought to have been
among the records of the district of Stellenbosch, but had
not been able to find it.
Plaintiff also called Petrus Borchardus Borcherds, Civil
Commissioner of the Cape division, who stated I knew the
late Johannes Wege.
He was secretary of the district of
Stellenbosch I often saw him write, and knew his writing
and signature well. I believe the signature* to the paper
now shown to me to be his.
This paper, purporting to be a secretarial copy, signed by
:

;

Wege,

as secretary of the said district, of the said contract
of the 23rd January, 1805, with a translation thereof, was

put in and read.

The

contract of the 23rd January, 1805, according to the
copy thereof put in, commenced and was in substance as follows
" We, the undersigned, J. Cilliers (the then proprietor
of the present defendant's place, Dekkersvalley), J. K.
Louw, the Widow J. de Villiers, P. B. Wolfard, and the
Widow A. du Toit (the then proprietor of the present
plaintiff's place, Orleans), declare to have contracted on the
following conditions
" 1st. The water named Palmiet Eiver, rising in the
Drakenberg, and running near and through the places of
the undersigned is settled by us, and for our benefit, according to the following periods, commencing with 1st October
and ending the 30th April.
"2nd. The first contractor, J. Cilliers, though the former
possessor of the place never made any lawful pretension to
the water of the Palmiet Eiver, shall retain the water
thereof during forty-eight consecutive hours, on the 1st and
2nd October, for the irrigation of his ground, provided he
secretarial

allows, and which he shall be bound to do, during the whole
period of forty-eight hours, a good stream of drink water
to run down for the use of the other contractors, and, after
the expiration of the said forty-eight hours, to let the same
run, not partly but wholly, in its natural course " (on the
ground that he possesses another and separate stream).
The 3rd, 4th, and 5th conditions provided that J. E.
Louw and the Widow de Villiers, and P. B. Wolfard should
in succession after Louw be allowed to retain the said water

1847.
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periods, the two former of seventy-two, and the latter of
sixty consecutive hours each, under obligation to let a good
Stream of drink water flow down during those periods for

^'^^

June

'

MaiheriM!'

the places lower down.
" 6th. The last contractress, the Widow Du Toit, shall in
succession, after Wolfard, be permitted to enjoy the said
water for a period of sixty consecutive hours, after which
the leading out of the partnership water shall again be made

de novo by the first undersigned, J. Cilliers, and afterwards
by the other contractors, successively, in rotation according
to the aforesaid stipulation."
After reciting some further stipulations, of no importance
to the present case, the said secretarial copy proceeded as
follows
" Further, we bind ourselves, each on his part, strictly to

the terms of this agreement, without making the least
exception to any of the foregoing points, and in witness
whereof we have under obligation, according to law, affixed
our signature."
Five true copies were made hereof and placed in the
possession of the contractors.
fulfil

R.

LOUW,
J. DE VILLIERS,
WOLFARD,

Widow
P. B.

Widow

A.

DU

TOIT.

As Witnesses
J. J.
J.

Haupt,

Roos.

By strict examination with the original, in the office of
the Secretary of Stellenbosch, the above was found to agree.
"

" J.

Wege,

Secretary."

Landdrost and
The report of the proceedings
Heemraden set forth in terms and in substance as follows
of the

" 14th March, 1805.

"Present the Landdrost, &c., together with the Heemraden, &c., &c.
" Firstly was read, &c., &c.
" Likewise was handed over by the said commissioned
members the following report on the complaint of the Widow
A. du Toit and P. B. Wolfard against J. Cilliers and J. R.

Louw, purporting thus
"
To the Landdrost, &c., &c.
" President and Members.
:

'

'

"
'

An

application having been preferred to you, dated 11th
last, for a judicial commission, at the instance of

February
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Widow du Toit and P. B. Wolfard, proprietors of places
Dal Josaphat, to and against J. Cilliers and J. E. Louw,
because the same have led out the greatest part of the drink
water, to which they, the applicants, maintain to have full
the undersigned commissioners having on the 15th
right,
repaired there for the investigation of this complaint, and

the
in

—

summoned

before them the parties, who then also appeared,
with the exception of the respondent, J. Cilliers. There was
then handed over to them by the applicant, P. B. Wolfard,
a provisional contract by him and the Widow du Toit with
the respondents, Cilliers and Louw, as also the Widow J.
de Villiers, mutiially entered into, concerning the use of the
Palmiet Eiver, they, the applicants, desiring that the same
should have effect, and complaining that the respondents,
Cilliers and Louw, nevertheless arbitrarily detained the
water, with request that the commission would make the
necessary ocular inspection at their places, &c.
" ' Also appeared before the commission the said Widow J.
de Villiers, who represented that in the aforesaid contract
the use of the water was allowed to her by mistake for only
seventy-two consecutive hours, as proprietor of two places,
while as such she was entitled to it for ninety-six consecutive hours, which was instantly admitted by the respondent

Louw.
"

'

The commissioners then went

Widow du

first

to the place of the

where they found the orchard, vineyard,
and kitchen garden very much parched, and she declared
that she had had no water for the space of fifteen days, and
would in consequence press at least twenty leaguers of wine
less than usual.
" 2nd. To the place of P. B. Wolfard, where they found
everything also very much parched, though not so much as
Toit,

'

at the Widow du Toit's place.
" ' 3rd. To the place of the respondent, J. R. Louw, where
they found no want of water. It was then stated by Louw
that the reason why his opponents had no water was to be

imputed

to themselves, because they did not bring the water
of the river, which was divided and dispersed, into one
course, and did not clear out the channel, in consequence of
which the water could not possibly force itself through sand
and stones to so great a distance to the lower proprietors,
&c., &c., &c.
"'4th. To the place of the respondent, J. Cilliers, when
Charles and Pieter Cilliers appeared before the commission,
and represented that their brother, the said J. Cilliers,
through sickness and weakness at present was not well in
his senses, and thus not in a situation to be able in any way
that they had wished to
to transact business with him
;
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^—

'

^M^hahl'

;

304
134'-

Du

Toit vs,

Malherbe.

speak to him about the present dispute, but that he had
answered that he wished to trouble himself with nothing
whereupon the commission, not having been able to ascertain
his, the said Cilliers', interests from himself, for the reason
above stated, have examined the state of things on his place,
and were not able to discover any waste of water.
"'There then appeared before the commission the son of the
Widow Malherbe (N.B. This person is the defendant in the
present action), for and in the name of his mother, as being
proprietrix of a part of the place of the said J. Cilliers,
who represented that the said Cilliers had made no use
before of the water of the Palmiet Eiver, except for a piece
of land which had been sold by him, on which the purchaser
had placed a cellar and brandy still, and had used that water
that this piece of land had been repurchased
for his still
by Cilliers, and that the water which had been led to it
afterwards flowed down to the piece of ground belonging to
his mother, who had no other water than this but that Cilliers had another and distinct, though not strong, stream,
which flowed out of a separate kloof above his house, and
that therefore if, as he, Malherbe, understood, no stream of
drink water was to be allowed to Cilliers from the Palmiet
Eiver, and that he might only lead off the water from it
during his rotation periods, then the course through which
his mother would receive the water must dry up so much
that the water could not reach her place until late in the
day, and thus be productive of little advantage to her,
whereupon the contractors present declared that they had
no objections to Cilliers being allowed a stream of drink
water, which the Widow might also use, provided that the
same be afterwards made to take its course into the channel
of the river by a certain course which they specified.
To
which proposed course Malherbe objected, but on behalf of
his mother offered to bring back the water immediately after
it had been used for her brandy still again into the ordinary
course of the river, which offer appeared to the commission
to be fair; and they have therefore, although the Widow
Malherbe is not one of the parties to the suit, yet as she is
greatly interested in the granting or not granting to Cilliers
a stream of drink water from the Palmiet River on the days
when it is not his turn to lead off the water from the river,
deemed it right to report what is hereinabove mentioned as
having been represented on her behalf.
" That the commissioners having examined as far as possible the course of the Palmiet River, it appears to them that
after a proper clearing of it by the parties, a moderate use
of it can be made, even in this dry season, and therefore
ought to be allowed, for the irrigation of the places of the

—

;

;
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and they are of opinion that the parties ought to be
directed each on his part strictly to act up to the agreement
that was made by them, dated 23rd January, 1805, the
original of wbich the commission herewith present, with
these further stipulations, that the Widow J. de Villiers be
allowed the use of the water for ninety-six instead of
seventy-two consecutiye hours, and that J. Oilliers be
allowed to retain a stream of drink water on the days when,
by the second article of the contract, it is not his turn to lead
off the water, provided the Widow Malherbe, as proprietrix
of a part of the place of Cilliers, be bound immediately
after use to bring the same back to the ordinary channel of
the river, &c., &c.

parties

;

"'J.
«
'

P.

MAEAIS.
EOUX.'

S.

"After the reading whereof, and deliberation thereon, it
has been thought proper to pronounce the following decision
" Landdrost and Heemraden having heard the report of
the commissioned members of the board, and, besides, having
taken into consideration everything relating to the matter,
and which in any manner could move them, doing justice in
the name and on the behalf of the Batavian Grovernment,
direct that the parties, each on his part, do strictly act
up to the contract made between them, under date 23rd
January, 1805, concerning the water running down out
of the Drakenberg, called the Palmiet Eiver, with this
exception, nevertheless, that to the Widow J. de Villiers,
as comprehended also in that contract, shall be given the
use of the water for ninety-six consecutive hours, besides
that to the respondent, J. Cilliers, beyond the forty-eight
consecutive hours allowed to him by the said contract, a
stream of drink water be allowed to be led off, provided that
care be taken that the Widow Malherbe, as possessing a
part of his place, do bring back the said water immediately
after the use of the same into the old course, with condemnation of the parties pro parte in the costs."
great number of witnesses were then called and
examined, both by the plaintiff and defendant, the effect of
whose evidence was to satisfy the Court that each of the
four lower proprietors at least, if not also the proprietor of
Dekkersvalley, bad always possessed secretarial copies of
the contract of the 23rd January, 1805; that from the
14th Marchj 1805, the date of the judgment of the board
of Landdrost and Heemraden, to the present day, the
arrangements respecting the distribution of the water contained in the contract of the 23rd January, 1805, and as
amended by the said judgment, never had at any time been

A

un.
'^'"'^

"'

'^J^iib?'

;
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adhered to or carried into effect, but that, notwithstanding
this, from the said 14th March, 1805, down to the end
of 1844, or beginning of 1845, the lower proprietors had
always, by some other arrangement or arrangements, been
furnished with and allowed to enjoy their fair proportions
of the use of the water as calculated in the contract, or at
least as much thereof as they required for their use
and
that wheneyer, during that period, a fair proportion of the
water was prevented from flowing down to the lower proprietors, the obstacle which prevented it was immediately
removed as soon as the lower proprietors complained of the
want of water to the proprietors of Dekkervalley.
That from the end of 1844 or beginning of 1845, the
defendant in the dry season between October and April,
when the water is required for irrigation, had prevented the
lower proprietors from enjoying the use of the water in the
proportions to which, as estimated in the contract, they
were entitled, by sometimes turning off the whole of the
water, at times when, under the terms of the contract and
judgment, he was entitled only to a small stream of drink
water, and at other times by constantly leading off, sometimes one half, and never less than one-third, of the stream,
whereby, for want of the water, the lower proprietors, and
particularly the plaintiff, suffered considerable damage
that on their going to his place and complaining to him, he
at one time, when the field-cornet accompanied them, opened
the dam he had made, so as to allow as much water as they
required to run down for about ten days or a fortnight,
when he again prevented a just and proper supply from
running down. That on another occasion he allowed them, as
an experiment, to put into the dam a plank, having six holes
in it, and so placed as to allow one sixth of the water to run
to his place, and the remaining five sixths to the lower places,
but removed this plank before the end of three days; that when
urged to comply with the conditions of the contract he
admitted a knowledge of its existence, but wholly denied
its validity to affect him, and maintained that he had an
uncontrolled right to the use of the water, and was not
bound to allow any more of it than he pleased to run to the
lower places.
After the defendant had closed his case, the Court called
on Brand to state the grounds on which the defendant
maintained that the judgment of the Board of Landdrost
and Heemraden of the 14th March, 1805, was null and of
no effect as against the defendant.
Brand maintained, first, that this judgment was not
intended to settle any questions as to the original rights of
any of the parties to the use of the water, but merely to declare
;
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and enforce the provisions of a contract which had been
made by certain parties against the parties who had made
and signed it. That as the original of the contract had not
been produced, and as from the secretarial copy of it which
had been produced it appeared that, although it had been
signed by four of the lower proprietors, it had not been
signed by his predecessor, the then proprietor of Dekkersvalley, therefore this judgment could not have been intended
to bind, nor could have the effect of binding, his predecessor,
more especially as he had not appeared as a party before
the commissioned members or if it had been intended by
the said board, and could, from its terms, be construed as
having been intended to bind the defendant's predecessor,
that it must to this extent be deemed to have been given
through error, in consequence of the board having overlooked the fact that it was not signed, and believed that it
had been signed, by Cilliers.
2ndly. That as it had been proved that the said judgment, from its date to the present time, had never, to any
extent, been carried into effect, it must be held to have been
abandoned by the parties, or, at all events, to have been put
an end to by prescription, and therefore could not now be
founded on or given effect to against any party, and that
the plaintiff had alleged no other ground on which the
defendant could be prevented from using the water of the
Palmiet Eiver to any extent he thought proper, without
;

regard to the water of the lower proprietors.
The Court, without calling on the plaintiff's counsel to
reply, held that from the terms of the judgment of the 14th
March, 1805, it was clear that the object and intent of the
suit instituted by the Widow Du Toit and P. B. Wolfard
against J. Cilliers and J. K. Louw, and of the judgment
given by the Board of Landdrost and Heemraden on the
14th March, 1805, was to obtain and give a judicial decision
as to the respective rights of the proprietors of the places
situated in the Palmiet Eiver to the use of its water, that
this judgment had been given by that Court tota re perspecta, and having the original of the therein denominated

—

" provisional contract " under their consideration, and that
in it this contract was referred to merely as already specifying and setting forth the regulations according to which

that Court deemed it to be just and lawful that the water
should be distributed, and was not intended merely to
give effect to a contract which had been made by some of
the parties interested, without reference to the previous
rights of those parties, or of other parties having a claim
to the water, and, consequently, that the fact of Cilliers
having, or not having, signed the said contract was of no

i84r.
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Malherbe.

consequence. That the Board of Landdrost and Heemraden
being a competent Court for the decision of the matter in
dispute between the parties, and Cilliers having been duly
summoned to appear before the commission and having
made default, the decision of that Court must be held to be,
and be given effect to as, res judicata against Cilliers and
his successors in the place Dekkersvalley, until a decree
of reduction of it had been obtained in a regular action of
reduction, even although there were grounds for supposing
that it might have been given through a mistake as to the
fact that he had not signed the contract.
2ndly. That the object and effect of the judgment of the
Board of Landdrost and Heemraden was primarily to
ascertain and declare the several proportions in which each
of the places situated on the Palmiet Eiver had a legal
right to the use of the water thereof, and only secondarily
to determine the arrangements by which each of the said
parties should be enabled to obtain and enjoy the use of
the said proportion of the water, and therefore, that as,
up to the end of 1844, the several parties had always
obtained and enjoyed the use of the proportions of the
water to which they had been so found entitled, or as much
thereof as they required, this judgment could neither be
deemed to have been abandoned by the parties nor to have
been rendered ineffectual by prescription, either determining the proportion in which the parties were respectively
entitled to the use of the water, or as providing the
arrangements by which they might compel the defendant
to allow them to obtain their said proportions of the water,
if his conduct rendered it necessary for them to have
recourse thereto ; and therefore gave judgment for the
plaintiff, for the amount of damages which it had been
proved he had suffered by being deprived of the use of the
water,

and

costs.
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MORTGAGE AND PLEDGE.
Smuts
Delivery necessary

vs.

to

Stack and Others.

make

effectual

a

special

mortgage of

[Vol.

,828.

March

movables.

31.

297.]

I, p.

Van deb Byl and Another

vs.

Sequestrator and

Another.
Legal hypothec enjoyed hy the Government of this Colony upon
the property of collectors of the revenue.

Not diminished or impaired hy Government

from such

s^pt. 23.

talcing sureties

collectors.

Kusting Brieven, and also special conventional mortgages, for
purchase money lent, or money for payment of purchase
money,
mortgage taken over, when constituted " simul

w

ac semel " the transfer of the property mortgaged, are privileged, and preferent to prior tacit or legal hypothecs, and
this without being necessarily constituted in the deed of
transfer

itself.

[Vol.

I,

p. 318.]

Vendue Commissaries
Hypothec, tacit or

vs.

Brink.

by instructions not promul-

legal, created

Dec. 31.

gated, of no force.

Vendue, no legal preference on goods.
[Vol.

I, p.

340.]

Commissaries op Vendue
Hypothec offisc on

Sequestrator.

vs.

estate

of pachter.

Preference of Vend-ue Commissioner by instructions of 1793
ref^ised.

[Vol.

I, p.

368.]

1829.

March

19.

J
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Crcesek
Jun?5.

Sequestkatoe and Anothbk.

vs.

SjMcial conventional mortgages, although for 2^urchase vioney,
hut not constit^ded " simul ac seinel " (i.e., on the same

day) with the transfer, not entitled
Rusting Brieven.

to

the privilege of

Legal hypothec of Government upon the property of collectors
not impaired hy Government hctving taken sttreties from
them.

Legal hypothec of Government commences from date of
appointment of such collectors.
[Vol.

1, p.

330.]

COMMISSAEY OF VENDUE DS. SeQUBSTEATOK AND
Anothee.
Hypothec of fise for
June

[Vol.

Beink
June

2.

taxes.

Preference of Vendue Gommissarics refused.

2.

Mortgage of

slaves.

Register

and

I, p.

370]

Joubeet.

vs.

Registration necessary, both in the Slave
Debt Register : preference regio-

the Colonial

lated by the last.

Proclamation of iOth January, 1818.
[Vol.

I, p.

Discount Bank
sepb. 28.

Preference.

Notarial bond.

371.

vs.

Dawes.

General mortgage.

No prefer-

ence unless enregistered in General Registry Off,ce.

Specicd

mortgage on a

slave

;

no preference viithout such

registry, although enregistered in the Slave Registry Office.

[Vol.

I,

p 380.]

Wouteesen's Exeoutoes vs. Widow Palmee and
Anothee.
1830.
^^'

'''^'''

Jus

retentionis, of mortgager, against mortgagee, available to
enforce performance of reciprocal obligations constituted by

mutu,al agreement
gage bond.

:

also

of force against pledgee of mort-

'
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Pand ter minne, hy notarial bond of special mortgage hond, ivhat effect, and limv affected hy anterior agreement hetiveen mortgagee and mortgager.

Pledge,

[Vol.

Sequestrator

rs.

I, p.

417.]

Thomson and Another.

Hypothec, general, prior in date, preferent to posterior special
071 movables without delivery.
[Vol.

Blanckenberg
PTypothec.

vs.

T,

isao.
''"' ^^'

p. 479.J

Guardians of Lond.

Pignus prcetorium,, prior, preferent

to

posterior

sept. 29.
'^

general hypothec.

'

Minors not entitled to preference on bonds in their favour,
granted hy a person not their guardian.
[Vol.

Watekmeyer
Hypothec,

vs.

I, p.

483.]

Heckroodt and Another.

and general : general not lost by discharge
right of cession of second hypothecation.

spiecial

of special

;

[Vol.

MeINERT

vs.

I,

Sept. 29.

p. 477.]

NlSBET AND DiCKSON.

Pignus prcetorium not destroyed by surrender of

estate

within

Dec. 30.

twenty-eight days.
[Vol.

SCHEUBLE

VS.

I, p.

425.]

VaN DER BeRG AND ANOTHER.

Hypothec of landlords on invector et illaba as to property
actually remaining in the landlord's house, without attachment to pignus prcetorium (i.e., judicial arrest by messenger
of the Magistrate's Court).
[Vol.

I, p.

537.]

issi.

Dec. 20.

:
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Cloete
Pignus nobilium

1S32.

tradition,
et

:

vs.

Colonial G-oveenment.

prcetorium, by attachment

and

is pr6fe7'6nt to

is eqioivalent to

pignus taciturn

veil

egale

general e of pirior date, hut without tradition.
[Vol.

Osmond and Anothee

I, p.

vs.

554.]

Widow Van Eeenen and

Anothee.
Preference, of fisc on pro2xrtii of insolvent pachter.

Mays.

[Vol. T, p. 564.]

^

In

Ee Lutgens. — JSTeethling,
vs.

q.q., Lutgens' Heirs,
Trustees and Ceeditoes of Lutgens.

Fidci Gommissimi.

Novation.

the executor of a fidei-commissary estate, and guardian
of the fidei-commissary heirs, handed over the fideicommissary estate to the fiduciarius, taking a hond from
him in security, held that this was a novatio debiti, and
destroyed the tacit legal hypothec antecedently possessed by
the fidei-commissarii on the estate of such fiduciarius.

Where

Registration of a fidei-commissum not necessary to entitle
a hypothec.

it to

This day, Cloete showed cause in support of a rule, which
he had obtained on the defendant, to show cause " why the
"k^tva^fX-^ distribution account as drawn out by the trustees shall not
^® amended, and preference adjudged to the said applicant.
w^TrusteSlnd
Creditors of
J. H. Ncethling, as executor and testamentary guardian for
.utgens.
^j^^ fidei-commissary heirs of the late J. W. Lutgens, for the
amount of a certain bond passed by the insolvent for the sum
of 52,598 guilders on the 21st September, 1813, and duly
registered, by virtue of the legal tacit hypothec due to the
said fidei-commissary heirs before the special mortgages of
posterior date."
In this case the Master had made the
1832.

—

following report
" Mr. Neethling, as executor under the last will of J. W.
Lutgens, having proved a debt under this estate upon
a notarial bond, dated 21st September, 1813, and duly
registered on the 8th November, 1813, in the capital sum
of 17,532 rds. 6 sk. 2 st., executed by the insolvent under
a general mortgage of his whole estate, in respect of the

:
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inheritance of the insolvent and his children under his
jggj
Dec, 31.
grandfather and grandmother's estate, which inheritance
The trustees have jnBeLutgena.—
was burthened with fidei-commissum.
objected to award any preference in respect of the said Lntgeil^Hd's,
bond, by reason, as they allege, of Mr, Neethling having '°'-^'^^at^
Lutgcns.
surrendered the property under his guardianship to the
insolvent himself, and having taken as a security the notarial bond before mentioned, by which they contend that
Mr. Neethling has lost his right of preference as guardian,
and can only be entitled to preference as a general mortgage after six special mortgages of a later date have been
satisfied, to which they have awarded preferences over the
claim of Mr. Neethling, by which order of preference Mr.
Neethling has been deprived of the tacit legal mortgage
claimed by him over the whole estate of the insolvent, and
has only been awarded the sum of £170 2s. OJd., by virtue
of a first general mortgage.
"The trustees instituted an action against Mr. Neethling, for the purpose of obtaining a release of the estate of
the insolvent from the burthen of fidei-commissum attached
thereto by the aforesaid last will of his grandfather and
grandmother, and that the bond passed by the insolvent on
the 21st September, 1813, might be cancelled, both which
claims were rejected by this Honourable Court with costs
on the 6th September, 1831." ( Vide Lutgens' Trustees vs.
Neethling, 3rd March, 1831.)
The following are the clauses of the joint will of the
deceased Johan W. Lutgens and his wife, dated 12th April,

1802, which have reference to the present question
"Proceeding now to the election of heirs, the testator
declared to nominate and institute his lawful wife the testatrix, jointly with the child procreated in lawful wedlock by
his son, the late J. N. Lutgens, and na,med J. W. Lutgens
(the insolvent), or the lawful descendants of the first dying
by representative in equal shares, and in want of these, the
longest living of them, subject to the following conditions
Whilst the testator burthened with a fidei-coynmissum the
inheritance to be enjoyed by the aforesaid J. W. Lutgens
(either at his decease, as well as in the event of a second
marriage, or the demise of the testatrix, or in what manner
soever) from his estate, until the third line of the descendants, viz., to the children of the said heir inclusive, with
prohibition of alienation or estrangement, under what name
or title soever.
Wherefore, the testator did nominate and
appoint, as administrators of the said moneys and guardians
over the minor lawful descendants of the said heir, the here:

undermentioned executors, directing them to demand and to
receive the moneys due to the said J. W. Lutgens from the
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''irMth'Hn|!q!qr

w°Tru8teMlnd
Creditors of

Lutgens.

estate of the longest
lifetime,

Imng

testatrix,

who

shall,

during her

keep such moneys under her administration, and

interest thereof at six per cent, per annum to the
Sdei-commissary heir, and having purchased for the whole
procBeds thereof, either here or elsewhere, immovable property, or having secured it in any other safe manner, to see
all such property or effects registered in the Colonial OfSce,
or at such other place as is customary, as specially hound
and mortgaged in favour of them who, at the death of the
fidei-commissary heir, shall be entitled to inherit the expectancy of the said fidei-commissum, whilst such heir or heirs
shall be at liberty to act with, and to dispose of the aforesaid property or revenue of the effects as they may think
proper, subject only as aforesaid to keep the property for
their lawful descendants fidei-commissum and unalienable."
By a codicil, dated 17th April, 1802, the testator and testatrix, " in accordance with the reservation made in respect
to the appointment of testamentary executors, administrators
of the estate, and guardians of our minor heirs or legatees,
as also curators over the Jidei-commissum, nominate and
appoint, after the death of both of us, jointly with J. Smuts,
J. H. Neethling, both with the power of assumption."
Neethling, after the decease both of husband and wife,
administered the estate but instead of securing the fldeicommissum by a special mortgage, he delivered over to the
insolvent the whole amount of the paternal share of the joint
estate (the widow had discharged the fidei-commissum on
her half), and took from him a notarial bond, whereby he
acknowledged himself indebted to J. H. Neethling, in his
capacity as the testamentary executor and guardian of the
minor heirs of the appearer's late grandfather (being eventually the appearer's late children and grandchildren), in
the sum of 17,532 rds., being the capital of the inheritance
left to him, the appearer, mideT fidei-commissum, which aforesaid sum will have to be paid either by him, the appearer,
or after his death by his testamentary executor, or other
administrator of his estate, to the said J. H. Neethling, his
order, heirs, or assignees, on demand, and on behalf of his,
the appearer's, lawful heirs, in compliance with the last will
of the said testator Lutgens,
Gloete and Neethling maintained that the bond sued on
was merely taken in order to liquidate and ascertain the
amount of the fidei-commissum, and that, by the registration
of this bond, the fidei-commissum might be registered, and
that the preference here sought was claimed on the ground
that, by law, fidei-commissary heirs have a tacit legal
hypothec on the fidei-commissary estate for the amount of
the fidei-commissum, and that in this case the whole of the

V^J ^^^

;

'
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estate of the fiduciaries (Lutgens, the insolvent)

must be

considered to be the fidei-commissary estate and quoted
Van Leeuwen, Gens. For., ±v- 1. I- 4, c. 9,'J% 12.
Ncethling maintained, further, that as the insolvent would
be the guardian of his children, if any shall be procreated
by him, and that as minors have a tacit legal hypothec on
the estate of their guardian, he, as representing the future
children, had a tacit legal hypothec on the general estate of
the insolvent for the amount of the bond now sued on and
Van der Linden,
quoted Irist. clc Tutel., /. 1, t. 13, § 3

1832.

Dec^i.

;

.

.

'

'

J

^

;

;

Institutes,

b.

1, ch. 5, § 2, p. 99.

Oicr adv. molt.

—

Postea.
The Court held that the insolvent cannot be
considered as a tutor before the birth of his children that at
present he is merely a fiduciarius, liable to account to
Neethling as fidei-commissarius; consequently, that his
estate is not now affected by that tacit legal hypothec
belonging to minors over the estate of their tutor.
2ndly. That although the father is the natural guardian
of his children, ,the hypothec is only available for security
of what fell under the guardianship ; and here, as the grandfather appointed other guardians over the estate left by
him, it never could come under the guardianship of the
;

insolvent.
Brdly. That even if he were tutor, the bond is a novatio
dehiti, and no hypothec exists in respect of it. ( Voet, 20,2,16.)
4thly. That registration of the Jidei-commissum is not

now necessary

to entitle it to a hypothec.

(Van Leemvcn,

Gens. Fm\, 4, 9, 12 ; Van der Keessel, Th. 319.)
5thly. That although it be true that the fidei-commissa-

hypothec in omnibus bonis a testatorc
pro consequendis fidei-commissis sibi relictis, and
that Mr. Neethling possesses the character and rights of a
fidei-commissarius, there is no evidence to show that the
effects of the insolvent now under distribution were in
conspecie part of the estate of old Lutgens, the testator
sequently, there is no ground established on which the
Court can award any preference on that estate in respect
rius has a tacit legal
relictis,

;

(Voet, 20,
of this bond, or fidei-commissary obligation.
God. 6, 43, I. 1 and 3, ^ 2; Voet, 30, 1, §§ 40, 41,
2, 21
42, 43.)
6thly. The Court were inclined to be of opinion that,
although the effects of the insolvent now under distribution
had actually in specie formed part of the estate of the testator, still that by taking the bond in question, such a novatio
debiti took place as discharged the fidei-conmiissary pro(Vide Voet, 20, 2, 16, in fine, et
perty of the hypothec
;

/^ije Lutgens.Neethling, 0.0Lutgens- Heirs,

"^cJeTtore
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Lutgens.
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^—

Voet, 20, 2, 24, quw confer ; and consider the effect
of the decision of the Court, 6th September, 1831.)

contra,

1832.
'

^NeltMnTqV
^"TraBtefs'md
Creditors of

(Ist February, 1833.)— The Court on these grounds gave
judgment against the claim of Neethling, and discharged the
.

rulc with COStS.

Latgens.

In

Ee

D.

Gr.

Van Eeenbn. — Van Reenen

vs.

Reitz

AND BeEDA.
Loctn place

:

Effect of special mortgage of.

Question as to the value of special hypothec of the opstal of a
loan place in competition with the special hypothec of the
place after its conversion into a quitrent place, entertained
hut not decided by the Court.
1833.

"!L

The place Kleinfontyn had been granted by G-oyernment

on 13th March, 1787.
the 27th September, 1819, D. G. van Reenen, the
person then having the legal right to this loan place (what^TnTfiTed?""''
ever that might be), granted, in favour of the Orphan
Chamber, a special mortgage of the opstal of the said loan
place Kleinfontyn, in security of a bond for 9,000/., which
had been granted by him to the Orphan Chamber on the
8th January, 1813.
This loan place was by Government converted into a
perpetual quitrent place in favour of D. G. van Reenen on
the 5th February, 1824. And on the 20th February, 1824,
and 2nd March, 1827, this quitrent place, Kleinfontyn, was
by the said D. G. van Reenen specially mortgaged in
favour of Karnspek, now represented by Reitz, and M. van
feenen.^Vr

as a loan place

On

.

Breda respectively.

The question in this case was, what preference, if any,
was the holder of the special mortgage of 27th September,
1819, entitled
special

to, in

competition with the holders of the

mortgages dated 20th February, 1824, and 2nd

March, 1827.
After the counsel for both parties had been heard, the
parties agreed to settle the question by an extra-judicial
arrangement, so that no decision was given by the Court.
Menizes and Kekewich, ,TJ., were inclined to hold
that the holder of the mortgage bond of 27th September,
1819, was entitled to a preference on the whole amount of
the value of the place, under deduction of the additional
value which the place had acquired by the conversion of its
tenure from loan place to quitrent place.
Wylde, C.J., was inclined to hold that this preference
should be limited at' most to the value of the opstal or
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issa.
buildings on the place, and even to that extent he thought
'^^^
the claim of the holder of said mortgage bond to any
preference very doubtful.
^L^c^'.-v™
The Attoroiey-General, for the Orphan Chamber, had Recnen rs Eeitz
quoted the Proclamation of the 10th September, 1790,
whereby it was enacted " that in future when any so-called
loan places, or mere property in the opstals (buildings
erected on) of the same shall be sold, either publicly or
privately, or alienated, the purchasers, or those to whom
the same are alienated, shall be bound of the true purchase
money of the said loan places to pay to the Honourable
Company the 40th penny, in the same manner as of all
other immovable property."
Cloete, for Eeitz and Breda, had maintained that the mortgage of the opstal could at most not be effectual for more
than the value of the superstructures erected on the place,
and referred to the Memorie Instructif of Governor Van
Imhoff, dated 28th February, 1732.
The Proclamation dated 20th July, 1790.
The Instructions by Commissary-General De Mist to the
bookkeepers of the General Land Eevenue, 23rd July,

1793, § 14.
Circular letter by Government to the Landdrosts of the
country districts and the Keceiver of the Land Eevenue,
dated 8th July, 1809.
Dispatch by the Fiscal to the Governor, dated 28th June,
1811.
Proclamation of the 6th August, 1813.
The following is a translation of the title under which
Kleinfontyn was held as a loan place
" Permission is hereby granted to the landbouwer, A. B.,
to allow his cattle to lay and graze for the term of one
whole year on the place
, situated, &c., provided he
does not thereby hinder in grazing any prior occupant, nor
take this leave into any consequence (i.e., founding any
claim in consequence of this leave), being bound, moreover,
to have this permission registered in the Secretary's office,
and upon payment to the Company's chest as a recognition
in favour of the Company of 24 rds. and also provided he
renew this permission within one month after the expiration
thereof, under the penalties prescribed in that respect ; and
further being bound to deliver the tenth part of whatever
crops are reaped upon the said place in this castle for the
Lord or the Company, and also deliver this deed to the
Landdrost. This done in the Castle of the Cape of Good
:

;

Hope.

Signed," &c., &c.

—

;

318
In

Ee Roux.

—Ryneveld

vs.

Jueitz,

Hypothec for price of medicines.

A

man

medical

has no preference for medicines supplied

before insolvency to

an

insolvent alive ivhen his estate

was

sequestrated.
1833.

!1_

'

^Ryntwid to7
juritz.

The Court decided that a medical man has no preference
medicines supplied to an insolvent alive when his estate
was sequestrated for any period prior to the sequestration
and ordered the scheme of distribution to be amended in
for

terms of the Master's report, with

In

costs.

Re Meiring.— Cloete

vs.

A ling.

Intcrcd: Hypothec for. Custom. Ord. No. 64,
Insolvency.
1843, § 33.]

The holder of a mortgage bond

is entitled

be

due on

in addition

to

\_No. 6,

in preference on the

debtor's sequestration, not to full arrears

may

§ 40.

of interest ivhich

the bond, but only to interest for one year

that for the current year.

jji the distribution account of the insolvent estate of
Meiring, the trustees, under the 40th section of Ordinance
mm^i.
-^^^ g^^ j^ respect of a mortgage bond dated 23rd June, 1820,
by the insolvent in favour of De Villiers, awarded
P^sscd
Cloete ra!' Aifiig!
the whole amount of the capital and of one and the current
year's interest due thereon previously to the surrender of
Meiring's estate, together with the interest from that date
up to the time of payment, and awarded the balance of the
assets of this estate to Aling, the holder of a general mortgage bond next in date to that in favour of De Villiers, in
part payment of the capital due to Aling. P. L. Cloete and
E. A. Cloete, the sureties in Meiring's bond to De Villiers,
and to which they had now acquired right by cession from
De Villiers, objected to this mode of distribution, and claimed
a preference in respect of the said bond for the whole arrears
of interest due thereon previous to the surrender, viz., for
four years and seven months and obtained a rule on Aling
to show cause why the said distribution account should not
be amended, and the preference claimed by them awarded
to them.
Brand showed cause
Postea (28th February, 1834).
He stated that before 1802 there
against the rule.
was no Boedel Kamer and no Sequestrator in this Colony,
but all executions of sentences and distributions of insolvent estates were conducted by the Secretary of the
Dcc.^3.

Feb. 28.

;

;;
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Court, under the examination of two commissioners of
1833.
the Court, and subject to the confirmation of the Court,
^Itt'
and that while this was the case, it appears from the
Mai^f
—7'.
records that a preference for the interest on mortgage
bonds was invariably allowed in express terms for one jeai aofte^t™iiiJ.
and the current year, from 1736 to 1802, when the Boedel
Kamer was instituted, and that the same rule was invariably
followed and acted on from 1802 to 1814, by the Boedel
Kamer, and after that period in like manner by the Sequestrator
and referred to Voet, 20, 4, § 27 ; Groenwegen,
Ordinance, 26th October, 1572, altered by
20, 4, I. 18
the Ordinance provisionally passed in 1755, and finally
passed 17th January, 1777, § 60, which enacted that " to
creditors in an insolvent estate, upon whose debts interest
runs, no interest shall be awarded than up to the day of the
sequestrations being decreed.
And creditors having debts
secured by hypothec shall also have no interest on their
claims than only for the current year and the year before,
and with the further arrears of interest only be ranked in
concurrence." ( Vide Hollandsche Jaarloch ; Burton's ObserVoct, 20, 2, § 3.)
vations on Insolvent Ordinance, page 147
Gloete argued that although the rule contended for contra
had been introduced by custom to a certain extent, in cases
of special mortgages, so that the creditor was only in such
cases entitled to a preference for one and the current year's
interest on the proceeds of the property specially mortgaged,
yet that no such rule existed in cases of general mortgages,
and that the creditor was entitled to a preference for all the
arrears of interest due, no matter for how many years, on
the proceeds of the property affected by the general mortgage and quoted Gens. For., 4, 11, 20, and argued that the
Ordinance 1777 was only a local Ordinance of Amsterdam
and quoted the case of Van As, August, 1805, where to the
creditor on a special mortgage preference was awarded for
nearly three years' interest on a debt secured by special
mortgage, and the case of Heurtly, whose estate was surrendered in 1827, where a preference for many years' interest
was awarded, to show that the practice had not been universal.
He admitted that some lawyers in this Colony, and particularly the late Chief Justice, Sir John Truter, who had
practised in the Court at Amsterdam, had considered this
ordinance as law here but that mistaken opinion could not
make it law, and quoted Van der Linden, page 57, and the
Vol. 6, Consultations, 8th case, 25th December, 1665.
;

;

;

;

;

Brand, in reply, quoted

Voet, 20, 4, §

27

;

Voet, 1, 3,

37

Van Leeuwen, Roman Dutch Law, 4, 13, § 22 and argued
that Van As's case was no precedent, because by it a pre;

ference was not given for more than a year and the current
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1833.
"ilsif'

^^

—

^i'-

r

.\

_

cTodfe'!Js!'Tiin^

the
year's interest prior to the date of the sequestration,
rest of the interest allowed had accrued subsequently to the
sequestration ; and that the case of Heurtly was not in point,
The interest was on the
as it was not a case of mortgage.

House at Tulbagh, sold but not yet
by Landdrost and Heemraden, to whom the

price of the Drostdy
transferred,

interest was awarded.
This day, 1st March,
rule,

1834, the

Court discharged the

and confirmed the scheme of distribution, but without

costs.

The Court held that the rule of the civil law, and of
Holland prior to the year 1572, undoubtedly was " prior in
sorte ]]rior est in usuris," but that the Ordinance of Philip,
1572, although it had never been promulgated or formally
acknowledged as a binding law in the United Provinces
(Vide Consult., vol. 6, case 8, 25th December, 1665), had
shaken the rule of the civil law ( Voet, 20, 4, § 27 Groenwegen, 20, 4, adl. 18), and that after its date the principle of
the law of Holland came to be, that a preference should be
allowed for interest only for a limited period of years, and
that the different provinces and cities had by local ordinances
;

fixed different periods of limitations, that at

Amsterdam

being one and the current year ; consequently, when the law
of Holland was introduced into this Colony, the principle
of law respecting preference for interest introduced here
was not p7'ior in sorte i^rior est in usuris, but that arrea7-s of
interest were entitled to a preference only for a limited period.
That although no written law or ordinance had been discovered by which the rule of Amsterdam was made the law
of this Colony, yet that the invariable practice, which had
prevailed in this Colony, without interruption, for ninetyeight years, and which there was no reason to doubt had
prevailed ever since the establishment of the Colony, must
be held as sufficient prima facie evidence that the rule of
Amsterdam had been duly made part of the law of the
Colony. That equity also was against the claim of the
sureties, because in consequence of the rule, which had so
long subsisted in this Colony without variation, they must
be held to have contracted on the faith that the mortgage
would only be available to secure to them interest for one

and the current

year.

•[Note. This was the last act of the Supreme Court
under the 1st Charter, dated 24th August, 1827.]
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Thomas

vs.

Bakkee.

Attorney: Lien for

An

attorney employed hy

an

costs.

executor to recover a debt dtie to

has a preference on the amount of the judgment in the Sheriff's hands for his costs of this action,
hut has no preference for his account against the executor
for other business done, not in connection u/ith the testhe

'

testator

tator's estate.

Hay ward, now an

insolvent, had been executor of the
Thomas. Prior to his insolvency, the heirs of
Thomas had applied to the Court to have Hay ward removed
from his executorship, and interdicted from receiving any
of the debts due to the estate, which application was
granted.
Hayward had previously obtained provisional
estate of

sentence against a debtor to the estate for £100, which, at
the time the interdict was granted, was in the hands of the
Sheriff.

This day, the Attorney-General, for the heirs, applied to
the Court for an order that this money should be paid over
to them.
This was opposed by Cloete for Attorney Barker,
who claimed a preference over it for the amount of an
account for business done by him for Hayward, and quoted
Hxdloch on Costs, 2, 52.
The Court (Wylde, J.C, absent on circuit) were clear
that for the costs of the provisional sentence Barker would
have had a preference, but that those had been paid, and
that as the account was not for business done for the benefit
of Thomas's estate, but for Hayward personally, there was
no pretence on which he could claim any preference on the
sum in the Sheriff's hands ; and granted the application of
the heirs, with costs.
The Court held that it was unnecessary to decide, and
therefore did not decide, whether an attorney has a lien on
the amount of a judgment recovered in an action conducted
by him as attorney, merely for the amount of his bill of
costs in that action, or also for the whole amount of the bill
due to him by his client on other accounts, and whether, if
the account due by Hayward had been for work done by
Barker for the benefit of Thomas's estate, he would have
been entitled to the preference claimed by him.

^^^*-

—

^iSIr™'

J

:
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In Ke

Wolff and Baetman. The Colonial Government AND SANDENBEEG, AND SeCUEITIES FOE
Wolff and Baetman, vs. The Trustees of
Wolff and Baetman.

The Colonial Government held

to he preferent on the insolvent estates of auctioneers for the amount of the Government auction dues received hy them and not duly paid.

{Sed vide ^ci! 4 0/
1861.

—w

M^^

'

"BartmIL°-T™e'^
Oolonial Government and Sandenberg, aSd

Wolfe and BartTruBtMs^o'f''

Wolfe and Bart-

Wolff and Bartman had carried on business as licensed
auctioneers, but had become insolvent, and surrendered
their joint and separate estates.
At the date of their insolthey were in arrear to Government, to a large
for auctiou duties, with which they had become
chargeable under the 4th and 5th sections of Ordinance No.
31^ liquidation account of their joint and separate estates
had been framed by their trustees to which account the
following objection was taken on the part of the Government, viz.
vency,

amount,

;

"

" SiE,

—As

Clerk of the Peace OfSce,
« 6th February, 1836.

the liquidation of

the joint and separate
Wolff and Bartman are about to be submitted to the Supreme Court for confirmation, I beg leave
to call your attention to the two claims, each of £500,
proved on account of the Colonial Government at the
special meeting held on the 19th ultimo, of which no notice
has been taken by the trustees.
I beg, therefore, that you
will note my objection on the part of Government against
the said liquidation being confirmed. I have also to object
to the debts due to the Government for unpaid auction dues
being ranked in concurrence, considering them entitled to
estates of Messrs.

preference.
" D. J.

CLOETE."

The Attorney-General, for the Government, supported the
objection taken for the Government to the scheme of distribution, in respect that, by being only ranked in concurrence
for certain auction duties, instead of as preferent creditors,
the Government were improperly deprived of a certain large
sum of money. He quoted the Ordinance No. 31, §§ 3, 4, and
5, and contended that the duties imposed by the third section
must be considered as taxes, the collection of which was, in
respect of the fourth and other sections of the Ordinance,
farmed out to persons taking out licence as auctioneers.
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and consequently that, for the arrears of those duties unpaid
use.
'^^'
by the auctioneers, the Government were entitled to be
ranked as preferent creditors, and quoted the case of Van ^artmm°-The'
der Byl & Co. vs. the Sequestrator, 23rd September, 1828 coioniai Govem(Vol. 1, p. 318).
He proceeded to argue that, by virtue ™enbergand
of the fifth section of the Ordinance, and the fact of the woife"nd'Bartfailure of "Wolff and Bartman to pay up the duties at the "^^^^l^-J^^
proper time, Government was entitled to be ranked on Woife and Bart"*°"
the estates of each for the penalty of £500. But it appearing
that, although Government had claimed to prove a debt for
this penalty, yet their claim to prove had not been allowed,
and that no proceedings had since been taken by the Government to have the decision of the matter altered, and the debt
allowed to be proved, he gave up this objection for the
present, as of course the Government could not object that
they had not, in the distribution, been ranked for penalties
for which they had not as yet been allowed to prove, and
for which they had as yet recovered no judgment.
Cloete, for the sureties, argued on the same side, and
quoted Foet, 20, 4, 23.
Brand, contra, argued that neither Wolff nor Bartman were
to be considered as collectors of taxes, but merely as a contractor, and that Government had not the same preference
over the estates of contractors aS over those of collectors.

Van der Keessel, Tlies. 420.
The Court sustained the

objection, and ordered the
scheme of distribution of the separate estate of Wolff and of
Bartman to be amended, by ranking the Government as
preferent creditors, on the separate estate of Wolff for
£594 15s. 2d., and on the separate estate of Bartman for
£1,440 2s. 8d., being the amount of duties due by them

respectively as auctioneers, with costs.

Executors of Swaet

vs.

All and Sundry.

Mode hy which a bond remaining

uncancelled in the Debt
Registry may be cancelled, the bond itself being alleged to
have been given up by the creditor and receipted; but
having been mislaid, so that, after the death of both
creditor and debtor, proof could not be given of payment
so as to authorize cancellation in the Debt Registry.

The deceased Nicholas Vos, on the 11th December, 1807,
executed a mortgage bond for 4,000/., whereby he mortgaged
his place
Heuvels Kraal in favour of J. J. Vos.
•^

May

26.

Exeratora of
swarttis au
and Sundry.

:
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iify 26
'

swartDs^Au
and Sundry,

Payment of this bond having been demanded in 1814,
Nicholas Vos, the debtor, applied for and obtained a loan of
4,000/. from the Lombard Bank, to enable him to discharge
the Said bond of 1807 and in security of the said loan, on
the 15th September, 1840, executed in favour of the Lombard Bank a mortgage bond for that sum, mortgaging his
;

said place

Heuvels Kraal.

With the

4,000/. so received from the Lombard Bank,
Nicolas Vos paid to J. J. Vos the amount of the said bond
of 11th December, 1807, which was thereupon receipted by
the said J. J. Vos, and given up and returned by him to
the said Nicolas Vos.
Nicolas Vos died in July, 1824, and J. J. Vos had also
died long ago. Thereafter the plaintiff, as executor of
Nicolas Vos, desired to have the said bond of 11th December,
1807, cancelled from the Debt Eegister, which, however, he
could not procure to be effected, being unable to produce
the bond itself so receipted, or any written evidence of its
having been discharged by J. J. Vos, the bond having been
lost or mislaid by Nicolas Vos, so that it could not be found
after his death.

Under these circumstances, the plaintiff applied for and
duly obtained summons by edictal citation " against all and
every person having or pretending to have any right, title,
or interest to or in the said bond," which was fully described
in the said summons, and, after having duly published the
four edictal citations, filed his intendit, in which he set
forth the above facts, and prayed the Court to order thesaid bond to be cancelled from the Debt Eegistry.
No appearance was made by any person as defendant;
and the plaintiff having fully proved the above facts by two
witnesses, one of whom saw the money paid to and the
receipt written on the bond, and the bond delivered to N.
Vos, by J. J. Vos, the creditor, and both of whom, long
afterwards, saw the bond so receipted in the possession of N.
Vos in his house; and also produced the records of the
late Court of Justice, containing the usual publication, by
order of the Court, at the instance of N. Vos, executor,
dated 28th October, 1824, calling in all claims against the
then deceased N. Vos, and showing that no claim had been
lodged in respect of said bond of 11th December, 1807
the Court gave judgment for the plaintiff as prayed.
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Ee

Stoll.

— Cloete

vs.

The Colonial Goveen-

MENT.

An

anterior conventional general hypothec is not preferent to
the posterior tacit general hypothec of the Government over
receivers of the public revenue.

isse.
the applicant, moved to have made absolute a
^''s^^on the Government to show cause why the
liquidation account in this estate should not be amended c^oefe w.°coi^by awarding a preference to the applicant in virtue of a niaiGoverament.
notarial bond, dated 5th April, 1811, passed by Stoll as
principal debtor, and by Cloete as surety, in favour of
Serrurier, paid to Serrurier by Cloete, and ceded by Cloete
to Serrurier on the 13th November, 1834, and duly registered
on the 5th April, 1811, before the preference which was
therein awarded to the Colonial Government.
It was admitted that the tacit legal hypothec, in virtue of
which the Government claimed and had obtained preference
for the debt due to it by Stoll, in his capacity of Receiver-

Cloete, for

rule, calling

General and Treasurer, commenced, and must be held to
date back to the 9th April, 1819.
The question, therefore, was simply whether an anterior
conventional general hypothec is or is not preferable to a
posterior tacit general hypothec of the nature of that which
by law Government has over the effects of the receivers of
the public revenue for debts due by them to the Government in that capacity.
In support of the preference of the anterior general conventional hypothec, Cloete quoted Voet 20, 1, 14.
The Attorney-General, in support of the contrary proposition, referred to

Van

der Keessel,

§

437.

In respect of which lastmentioned authority, the Court
refused the rule, with costs.

The Mastee, as the Exeoutoe of Bohmee,

vs.

The

CntJECHWAEDENS OF THE EOMAN CATHOLIC ChAPEL

and Othees.
Hypothec on Church property for moneys expended in

its

erection.

In this case, the Master, as representing the Orphan
Chamber, who were the executors of the deceased Bohmer,
having
^ sued out „ and T caused to be duly served edictal
process against all and sundry having, or pretending to
f
-uj.
i-j.1
i
certain immovable
have, any right, title, or interest

Ti-

.

•

•

i.

m
•

,T

J.

n

not. u.

T^e

Master, as
°f

^^^""'"I,
S^t
Bohmer, vs. The
churchwardens

of the Roman
cathoiio chapei
and Others.
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1836.

property, registered as the property of the Eev. P. Scully,
formerly pastor of the Eoman Catholic conffrea:ation in
The
° V
as
/^
.
m
i
i
tbe Executor of Oape iown, Summoning them to hear certain claims made
^ta?chwardlnr ^J ^™, as administering the estate of Bohmer, against the
^*^^ immovable property, filed his declaration (intendit),
c°athoiifch'a™ei
and Others.
which Set forth
That on the 7th September, 1821, the Governor of this
Colony granted unto the said P. Scully, a certain piece of
land, containing 228 square roods 101 i^ square feet, situate
where the Eoman Catholic chapel of Cape Town now stands,
for the purpose of his causing to be built thereon a chapel
for the Eoman Catholic congregation of Cape Town and a
dwelling-house for the minister thereof.
That between the 15th April, 1822, and the 3rd January,
1825, the said J. W. Bohmer did, at the special instance
and request of the said P. Scully, pay, lay out, and expend,
in, for, and about the building and erecting of the said
chapel and dwelling-house, the sum of 6,577 rds., and which
sum, or any part thereof, the said P. Scully or any person in
his behalf never paid or satisfied to the said Bohmer.
That
the said chapel and dwelling-house have been long since
completed, and that in great part by the said sum so
advanced and expended thereon by the said J. W. Bohmer
as aforesaid, and have always been used by or appropriated
to the use of the Catholic congregation at Cape Town and
the minister thereof.
That the said P. Scully hath long since left this Colony,
and there is no person within the same to represent him and
administer his real or personal estate, and that by reason of
the premises and of the said money having been expended
as aforesaid on the immovable estate of the said P. Scully,
and for the benefit and advantage thereof, the said plaintiff
has a claim against the said immovable property for the said
amount of 6,577 rds., together with the interest thereon from
the 1st May, 1825.
Wherefore the said plaintiff prayed that the said immovable
estate of the said P. Scully, or such part thereof as may be
sufficient to pay the said claim, may be sold under the
decree of this Court, and that such part of the purchasemoney thereof as may be sufficient to satisfy the said claim
may be directed to be paid to the said plaintiff, in his capacity
aforesaid, together with his costs of suit, or that the said
plaintiff may have such further or such other relief as he
may be found legally entitled to have in the premises, &c.
Appearance was made for the present pastor and churchwardens of the Eoman Catholic congregation, who filed a
plea, in which they admitted the grant of the ground to
Scully in the manner and for the purpose set forth in the
Nov.

-r..

24.

.
,,
Master,

-

.

,

,

.

-,
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declaration, the fact that the chapel and house had been
erected, and had been used by the congregation and the

minister thereof, but denied every other allegation
in the
^
T..-,,
declaration, and joined issue thereon.
Appearance was also made for A. Chiappini, JP. de Lettre,
M. Donough, and the widow Mabille, who filed a separate
plea, in which they stated that they joined in the suit for
their own interest; that they admitted all the allegations
in the declaration, and further that over and above the sum
of 6,577 rds. advanced by Bohmer, and expended in behalf
of the said Roman Catholic chapel in the manner as stated
in the plaintiff's declaration, the late F. L. Mabille and the
said Bohmer, duly qualified by the then churchwardens of
the saidEoman Catholic congregation, did on the 19th April,
1826, borrow from the Lombard Bank the sum of £375,
which also they, the said churchwardens, expended in behalf
of and for the erection of the said Roman Catholic chapel
and dwelling attached thereto, and for which debt also the
ground upon which the said chapel now stands was especially
mortgaged by a bond in which the said A. Chiappini, F. de
Lettre, F. L. Mabille, J. W. Bohmer, M. Donough, and one
J. Heenrich, since insolvent, became sureties in solidum
under renunciation of the beneficia ordinis, &c., &c., and that
they or their representatives are liable at all times to be
called upon to pay and discharge the same; and therefore
they, for their interest, consent in the claim made in the
aforesaid declaration, and pray that in the event of the said
landed property of the Rev. P. Scully, or the erf upon which
the said Roman Catholic chapel and dwelling-house are
built, being sold in execution, so much of the proceeds
thereof be set apart and applied to the discharge of the
aforesaid sum of £375, with the interest, &c.
separate plea was also filed by M. Donough, joining in
this suit for his own interest, in which he admitted all the
And further stating
'allegations set forth in the declaration.
that over and above the sum of 6,577 rds., expended by the
said late J. W. Bohmer, as in the said declaration alleged,
he, the said M. Donough, hath also, at the special instance
and request of the said P. Scully, and also of the churchwardens for the time being of the said Roman Catholic
chapel, paid, laid out, and expended divers sums of money
in, for, and about the building and erecting of the said
chapel and dwelling-house, amounting by balance to a sum
of 1,257 rds. 7 sk. 2 st., as appears from an account, which
the said M. Donough prays may be considered as herein
literally inserted, and which sum of 1,257 rds., 7 sk., 2 st., is
still unsatisfied, and for which the said chapel and dwelling-

,,

,*'

.

A

house

is

tacitly mortgaged.

isse.

notj*.
Tbe Master,

as

the Executor of
Boimev, m. The

'S'the

Eomln^
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Wherefore the said M. Donough consented to the claim
in the declaration, and made a similar conclusion to

1836.

made

!Il

the last plea.
^^^cr hearing the written and parole evidence adduced
of the Roman
by the paitics, the Court made this order
^
" It is Ordered that, in the mean time staying all further
and mherar'
proceedings, the case do stand referred to the Master to
hear any objection which may be stated by the defendants,
the pastor and churchwardens of the said Catholic chapel,
as to the correctness of the account of the late J. H.
Bohmer against the said Catholic church, dated on the 1st
day of May, 1825, and certified as correct by the then
churchwardens of the said church and further to hear any
objections that may be stated by the said parties against th^
account of M. Donough, and to report as to the nature and
effect thereof; and further to report what funds, if any, may
hereafter in any and what way be raised from the sale of
the materials, or by the use, management, or appropriation
of the said ground and buildings thereon, without affecting
or changing the original purposes for which the grant was

the

E^or^f

tliat in

^tarewrralnB

;

made."

—

Postea.
The Master reported that after having compared
the accounts with the vouchers and documents submitted in
proof thereof, he found the sum of 6,577 rds. 5 sk. 2 st. to
be the balance due to the estate of the late J. W. Bohmer,
and the sum of 1,252 rds, 7 sk. 2 st. to be the balance due to

M. Donough for moneys advanced and expended by them in
and about the erection and maintenance of the said Catholic
chapel; that he also found A. Chiappini and M. Donough
tendering and willing to pay for the hire of the aforesaid
ground and buildings thereon the annual rent of £75
during the period there shall be a resident pastor, provided
the said period does not exceed four years, and provided the
temporalities of the same are under their management as
the curators appointed by an order of Court, dated 10th
July, 1832.
After hearing the parties on this report, the Court found
that the immovable property of the said Patrick Scully
stands charged with a preferent hypothec for the sum of
£483 5s. 6d. to the estate of the late John W. Bohmer, and
that the same stands also charged with a hypothec for the

sum of £93 19s. 4id., to Matthew Donough and for
and towards satisfying the said hypothecs, order and adjudge
that possession of the said immovable property be delivered
over to the said Antonio Chiappini and Matthew Donough,
upon and under the terms and conditions of the tender made
by them, and referred to in the Master's report thereon.
And as to costs, do adjudge that the said defendants (the
further

;

—
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isas.
Sastor and churchwardens of the congregation) be con*'
emned to pay the plaintiff's costs incident to and chargeable upon the issue between the plaintiff and defendants tto'^Sutorof
from the date of filing their plea in the said case, with the ^fSwTr'dml
oftheEoman
costs of the application to the Court.
The Court refused the application made for Donough "tiid^otherBr^
that the said defendants should be condemned to pay his

—

costs.

In Ee MosTEET.— Smit

A

vs.

Jukgens.

bond of anterior date, hut not duly registered until after a
bond of posterior date had been registered, postponed to
latter.

On the 10th of March, 1824, the insolvent granted a bond
in favour of Smit, mortgaging certain slaves, and on the

issv.

1^

'

16th March, the bond was produced at the Slave Eegistry, ii^X^fi^^l^.
and a certificate of the mortgage was taken out but this
bond was not registered in the Public Debt Eegister until
the 21st of November, 1832.
The insolvent, on the 6th April, 1827, granted a bond in
favour of Jurgens, which bond was registered in and at
the Slave Eegistry on the 18th, and in the Public Debt
;

Eegister on the 20th of April, 1827.
The trustee preferred Jurgens's bond.
The Court (Kekewich, J., absent) confirmed this preference and the provisional liquidation account, with costs.

In

Ee

LiESOHiNG. Agents of Von Bihl vs. The
Peesident and Dieectoes of the Lombaed Eank,
THE Master of the Supeeme Couet, eepeesenting
THE OePHAN ChAMBEE, THE WiDOW VaN DEE POEL,
AND THE TeUSTEE.
Minor's hypothec on property of gimrdian.

A

and

B

B

were guardians of a minor,
being the adminisgranted a mortgage bond speeially
hypothecating certain property to
as administering
guardian, which bond was, on B.'s departure from the
Colony, delivered as an asset- of the minor's estate to G,
who had been constituted administering guardian.
having beco7ne insolvent, the question arose whetlier, for
the amount of this bond, tlure ivas a preference by virtue
of the legalis hypotheca tutelce on the insolvent estate.
tering guardian.

A

B

A

—

:
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taking preference of special mortgages prior to the
Tlie Court held that the estate
mortgage in question.

of

A

was not

subject to

any

tutorial hypothec until after

excussion of the administering guardian duly constituted,
and then for the balance not recoverable from him : that
the mortgage bond passed for the debt in favour of the

administering guardian was therefore to be postponed in
order of preference to the special hypotluc of anterior
date.
183?.

^llis^'

In the insolvent estate of Liesching, the following report
was made by the Master

Feb. 20.

"

^ ^-

The agents of Captain von Bihl, of Java, object to the
distribution of the assets of the abovementioned estate, by
BfMra.Vhe™ reason of the trustees not having awarded preference to the
Directore'of'the claim of Captain von Bihl over the property of his guardians.
It appears that Dr. Liesching, senior, and J. J.
the MMter^onbe
Supreme Court, Zieffler wore appointed guardians of Von Bihl in the year
l l
o
representing the
oriQ
Orphan Chamber, loUy.
"The guardians received from the executors after the
de'l-'p^er^Jt^e
Trustee.
death of Von Bihl, senior, the sum of 14,656 rds.
"Dr. Liesching, senior, and Ziegler were in partnership
as apothecaries.
"The account of the guardians was closed on the 31st
December, 1822, with a balance of 30,414 rds. 2 sk. in favour
of the minor, shortly after which Ziegler left the Colony, and
died at sea. Previous, however, to his leaving the Colony,
he had been appointed agent of Captain von Bihl, who was
then of age, and before his departure he assumed the late
P. Woutersen as von Bihl's agent."
"

-A^^ente^ofvon

./

..

(N.B. This is incorrect. Woutersen was substituted by
Ziegler as tutor, and not as agent.
Vide infra).
" In February, 1823, Woutersen received from Ziegler in
of the abovementioned sum

payment

Eds. sk.

"A

ing to

"An

"

The balance being due from Woutersen

On

6,666

5

2

19,947
3,799

5
7

3

30,414

2

underhand bond of Dr. Liesching,
senior

"

st.

mortgage bond passed by G-. Zoin in
favour of Captain von Bihl, amount-

1

the 21st October, 1831, Dr. Liesching executed a

mortgage bond in favour of Von Bihl to the amount of the
underhand bond above mentioned, subject, however, to such

'
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deductions as might be made therefrom, should the account
be hereafter reopened, either by consent or by decree of the

isst.
^

ilk.

Court.
^'^-l^:
" After the insolvency of Dr. Liesching, the trustees of
^^ jjeTJ^achm
the estate and the agents of Von Bihl submitted the matter —Agents of von
of account to arbitration, and the arbitrators awarded to /rSldOTt^and
A. von Bihl a sum of 23,958 rds. 7sk. 2st., with interest on ^j'^^'aTd Ck^
19,947 rds. 5sk. 1st., from the 9th February, 1836, gi™g '^^M^'fp°/^^'^
him legal hypothecation or mortgage on the estate of the rep?esratii)g"the
said P. L. Liesching, senior, as having been his guardian, °h?widow'\''aQ
and as having in that capacity administered his inheritance. ^^^ ^j^'^^"* ""^
This award was confirmed by a decree of the Court on the
17th May, 1836. In the private estate of Dr. Liesching,
senior, the trustees have awarded to the agents of Von
Bihl a preference in respect of his tacit legal mortgage on
the property of his guardian from 1809, when the insolvent
took upon himself that ofBce. But in the estate of Dr.
Liesching & Co. they have not awarded the same priority
of ranking, but have preferred the mortgage creditors of a
In the estate of Dr. Liesching & Co. there are
later date.
two pieces of landed property, the one being a house and
premises in Loop-street, and the other a store and premises
The former became Dr. Liesching's
in Shortmarket-street.
sole property in April, 1800, and the latter the joint property of Dr. Liesching and J. J. Ziegler in October, 1802.
The partnership between Dr. Liesching and Ziegler was
dissolved in 1816, and the two sons of Dr. Liesching joined
their father, and carried on the business under the firm of
Dr. Liesching & Co. Dr. Liesching transferred one half of
the house and premises in Loop-street to his sons in September, 1819, and Ziegler transferred his share in the store
and premises in Shortmarket-street also to the sons of Dr.
Liesching at the same time.
" On the 27th August, 1819, the father and the two sons
mortgaged the house in Loop-street to the Lombard Bank
for £270, and the trustees have awarded the first preference
in respect of this bond.
" On the 17th September, 1819, the same parties granted
a second mortgage on the same property to the Orphan
Chamber for £375, and the trustees have awarded the
second preference in respect of this bond.
" On the 24th September, 1819, the same parties granted
a third mortgage on the same property, and a first mortgage on the store in Shortmarket-street, to Dr. Wehr for
£500, which was ceded on the 24th December, 1827, to J.
V. Karnspek, and by him ceded to the Widow van der
Poel on the 16th May, 1834.
" The trustees have awarded the next preference in
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respect of this bond, and the balance of the said landed
property, amounting to £487 16s. 3d., they have awarded
^*- |jto the agents of Von Bihl, and allowed them to rank in
concurrence for their balance.
r^ Re
p.77II.»,„„
In
LieBcning,
a
i
t m
i
a tt
—Agents of Von
Agaiust this plan of distribution the agents of Von
PreBidentand Bihl object, and claim the first preference on the whole
Lombard Blik! Property by right of their tacit legal mortgage on the estate
the Master of the of Dr. Liesching as guardian of Von Bihl."
representing the
This day, Be Wet, for the agents of Von Bihl, was heard
th? widow'v'an in support of a rule which he had obtained, calling on the
'^^'^
''^^
respondents to show cause why the liquidation and distri^irusfe^?
bution account, as framed by the trustees, on the insolvent
estate of Liesching shall not be amended, and why preference shall not be awarded to the said applicants on the
proceeds distributable in the said insolvent estates, before
the diiferent sums of £310 10s., £453 15s., and £552 10s.,
awarded by the said trustees to the respondents respectively.
He maintained, first, that neither by the underhand bond
for 19,947 rds. 5 sk. 1 st, dated 7th March, 1823, nor the
mortgage bond, dated 21st October, 1831, granted by Dr.
Liesching to and received by the agents of Von Bihl, was
a novation constituted of the debt previously due by
Liesching to Von Bihl in his tutorial capacity, and in
security of which Von Bihl had a tacit legal hypothec over
all Liesching's estate, and quoted Va7i der Linden's Institutes, p. 269 ; God. 8, 42, I. 8 ; FotJiier ad Fandectas, vol. 4,
He maintained
p. 252; Diff. 46, tit. 2; Voet 20, 2, 18.
that, as there had been no act of acquittal or discharge or
receipt for the tutorial debt, this proved that no innovation
of it had been made by the bonds subsequently granted by
That the mortgage bond was taken merely
Dr. Liesching.
as a security over the property therein mortgaged, better
than that afforded by the tacit legal hypothec, in respect
that it prevented the property so mortgaged being alienated.
He objected also to the mortgage bond, in respect of
which preference has been awarded to the Lombard Bank,
on the ground that it had been granted by Dr. Liesching
and his sons some days before the latter had got transfer of
their share of the property mortgaged by them.
Cloete, for the Lombard Bank, argued contra, and stated
that no claim whatever had been filed on the insolvent
estate by the applicants, in respect of the debt due to Von
Bihl by Dr. Liesching in his tutorial capacity, but only on
1837.

1838.

t

•

i

•

(^

•

the two bonds granted by him.
He maintained that the first bond, i.e., the underhand
bond, was granted by Liesching in his individual capacity,
and not in his tutorial capacity, and at a time when the
tutory had expired by the majority of the minor.
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—

is^'[N.B. It was admitted on all hands tliat Von Bihl was
more than twenty-one when this bond was granted, but it
ism.
^*was disputed whether he had then attained his twenty-fifth
j?;
year.
From the deed by which Ziegler assumed Wouter- j^RelA^schm
sen as co-tutor of Von Bihl on the 6th of March, 1823, —Agents of von
previous to his, Ziegler 's, departure, and the day before the president ana
bond of the 7th March, 1823, and the terms of the latter, it SmbardCt!
was clear that both Ziegler and Liesching considered that t^e Master ot the
'

the guardianship still subsisted. It is true that there was
a notarial power of attorney executed on the 17th September, 1821, by Von Bihl, then an ofScer in the Dutch army
in Batavia, by which he constituted Woutersen as his
attorney and general agent.]
And quoted Voet 49, 2, § 3, to show that novation had
taken place by the granting and receiving the two bonds.
{Pothicr de Novatione, Note hy Van der Linden to § 594.) He
argued that from the very nature of the underhand bond,
which was a negotiable instrument, it was clear that it must
have been given in payment, and not as an additional
security, and that this view of the case is confirmed by the
terms of the mortgage bond, on which he commented, or
that at all events the mortgage bond itself constituted a
novation of the tutorial debt. And contended that a claim
having only been filed on the bond, the applicant could not
now claim a preference in respect of a hypothec not legally
belonging to such a bond, although such a hypothec may
belong to a debt which- existed previously to the bond, for
the further security of which the bond had been granted,
and might have been claimed, if a claim had been filed on
the estate specifically on that debt.
The Attorney-General, for the Master of the Supreme
Court, followed on the same side, and quoted Van der
Linden, p. 181. And, admitting that the underhand bond
did not constitute a novation, but was merely a temporary
voucher given by Liesching to his co-tutors, to show the
amount of his debt to the tutorial estate at its date, he
contended that the mortgage bond itself constituted a novation of the debt, and also quoted Voet 20, 2, 19.
Brand, for the trustee, and Eiddingli for the Widow van
der Poel, followed on the same side.

Be Wet

replied.

Cur. adv.

vult.

—

(February 20, 1838.) In consequence of a doubt which
had occurred to the Court as to the manner in which
the estate of the minor had been administered, the
argument was this day resumed, and De Wet, for Von
Bihl, produced a liquidation account of the estate, dated

representing the

°he widowv'an'
"""

''"

T^st'ee?

:
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November, 1818, and an account, dated 7th Marcli,
1823, between Liesching and Ziegler, and maintained that
^*27.'
the debt due by Dr. Liesching was due by him in his
of tutor, and not of a debtor, to whom money
/jiijcLfesching. ^*P*°^ty
—^Bents of Von belonging to the estate had been lent by the administrating
PresWent and gUardiaUS.
Cloetc argued contra, and quoted Voet 26, 7, 1
and mainLombard Bink!
the Master of the
^a_jjjg(j ^j^^t Ziegler had been the administrator or adminisSupreme Court,
-i
f
representing the tratiug guardiau 01 the tutorial estate, and
proof oi this
and
referred
the
notarial
deed,
dated
6th
March,
to
the widowvan produccd
*"
Ziegler,
he
executed
by
by
which
assumed
Woutersen
1823,
TrikTe*""
as his co-tutor and administrator of the estate of Von Bihl,
and an acknowledgment by Woutersen, dated 9th March,
1823, to the following effect
" Keceived from Mr. J. J. de Ziegler, as one of the guardians and late administrator of the moneys of the ward A.
von Bihl, the following mortgage bonds and private bonds,
2nd,
viz.
1st, the mortgage bond for 6,666 rds. 5 sk. 2 st.
a private bond of Dr. Liesching, senior, containing the
obligation to pass in lieu thereof, within four weeks, a
mortgage bond to the satisfaction of the co-guardians for
;
19,347 rds. 5 sk. 1 st. " and quoted Voet 20, 2, 16, in fine,
26, 7, 8, and produced a notarial deed, dated 6th March,
1823, whereby Ziegler in his capacity of one of the guardians over the person, and administrators of the inheritance
of the minor, assumed to himself and appointed as administrator and co-guardian Mr. Pieter Woutersen, and whereby
the latter accepted the said assumption, and undertook the
duties of guardian and administrator.
Brand followed on the same side, and quoted Voet 27, 8,
^^^

Nm^s
1838.

'

;

.

t-pi

-i

m
•

r>

t

•

;

:

§6.

De Wet replied that Mr. Ziegler, being out of the Colony,
and more especially as it is not known where he is, or
whether he is insolvent, or whether he is solvent, or whether
he is dead, he must be held to have been excussed.
Cur. adv. vult.
Postea (27th February, 1888.)

—The

Court were unani-

mously of opinion that Ziegler had been the administrating
guardian of Von Bihl, and that on the 6th March, 1823, he
had appointed Woutersen to be the administrating guardian, and that Woutersen had accepted that office, and continued to act in that capacity during the rest of the rninority.
That at the time Woutersen undertook the office of
administrating guardian in the place of Ziegler, it was
proved by the account between Ziegler and Von Bihl,
dated 31st December, 1832, that Ziegler then had under
his administration as administrating guardian, and as such
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was bound to account

and hand over to his successor,
ward to the amount of 30,414 rds.
and on the 6th February, 1823,

for,

J^^'''

assets of the estate of his

ism.

That previous to this,
^°^'l°'.
Liesching was indebted to Ziegler, either in his private i^ selj^Bchmg.
capacity or as administrating guardian (but not as having — Agents of von
himself received, or having had under his administration as President and
one of the co- tutors, and as assets of the estate of the ward) Lombard Bank!
10,278 rds., and that on the 6th February he became '|^pM^ter^of*^e
indebted to Ziegler in another debt, arising in the same representing the
way, to the amount of 9,669 rds.
total 19,947 rds.
That tS widow™'an'
*'"'
afterwards he settled this debt with Ziegler by granting
?r°;i',tTe?
the bond of the 7th March, 1823, and delivering it to
Ziegler, who thereupon handed it over to Woutersen, then
the administrating guardian, as part of the assets which had
been under his administration, and that Woutersen received
it as such.
That, under those circumstances, it was not
competent to Von Bihl to sue Liesching adione tutelce, or
to claim any tutorial hypothec over his estate, until {Voct
27, 8, 6
26, 7, 1) he had first excussed Woutersen, the
administrating guardian, and after such excussion, then
only for such balance as could not be recovered from Woutersen and that although it was competent for Von Bihl,
;

'^^'^

;

;

or his representative,
amount of the bond,

now

to sue Liesching's estate for the

was not such a debt as ( Voet
26, 7, 8) venire potest in judicium tutelce : or was
secured by the legalis hypotheca tutelce and therefore found
20, 2, 16

still it

;

that the agents of Von Bihl are not entitled to any preference in virtue of the legalis liypotheca tutelce, and that the
prior special mortgages are preferable to the mortgage
bond of the 21st October, 1821, executed by Liesching in
favour of Von Bihl and confirmed the distribution account,
;

with

In

costs.

Ee Carter.

—Leibbrandt

and Geyer
AND Burnies.

vs.

Dickson

Bond for future advances. LiquiPreference in insolvency.
Stamp on
Registration,
dation account, amendment of.
bond.

A

bond for uncertain amounts to he advanced in future, and
containing a special and general mortgage is a valid bond,
in preference, if duly registered.

Where a bond for £500 already advanced on security of a
special and general mortgage, and for future uncertain

:
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advances was registered as a special bond for £500, loithout any ^nention in the registry of (he future advances or
of the general clause; hdd that as no particular form of
registry is prescribed hy law, such registration is sufficient;
although it is at the same time very desirable that regulations should be framed for the more
of such bonds in future,

specific registration

Wliere such bond was stamped originally for £500, no objection to the bond can be taken on this ground, the stamp
law making no provision foi' stamps on bonds for uncertain

amounts.
Non-registration, or a wrong registration,
tlie Registrar of Deeds, founds cm
action of damages against him, but deprives the creditor

Per Menzibs, J.

:

ivhere it is the fault of

of preference.
Gloete argued in support of the rule which he had
obtained, calling on the Messrs. Dickson & Burnies to
LdbbraSat'Inl show causc why the liquidation and distribution account
ground that
smTDVEurakB. should not be altered and amended, on the
Dickson & Burnies had been allowed to prove for a
greater amount than the insolvent was truly indebted to
them ; and secondly, that, even if their claim was correct as
to amount, they had been unduly preferred to the appli-

—

Def 19

'

cants.
The Master's report was as follows
" That in this estate the trustees have drawn out a provi-

sional account of the distribution of the first assets, in

which

they have awarded a preference to Messrs. Dickson, Burnies,
& Co., and to R. J. Jones, which preferences are objected
to by S. Leibbrandt and J. D. Sertyn, widow and executrix of the late G. F. Geyer, concurrent creditors under the
said estate.
" The objections of the opposing creditors against
preference awarded to Dickson, Burnies,
Co. are,

&

the
first,

because their account-current with the insolvent runs from
January to November, 1836, the latter date being six
months after the surrender of the estate ; second, because
the bond passed by the insolvent in favour of Dickson &
Burnies, cannot be held to afford any preference beyond the
sum therein expressed, nor for any sums subsequently
advanced to or debts contracted by the insolvent, in favour
of the said Dickson & Burnies.
" The bond passed by the insolvent in favour of Dickson,
Burnies, & Co. is dated 22nd August, 1885, and is registered in the Public Debt Register on the 27th of the same

month.
" It contains a special

mortgage and a

bill of sale of

the
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brig called the Cafe Breton for the

amount

of

£500 already

p^^f

\-g

^- __
advanced to the insolvent prior to the date of the bond,
together with all further sums to be advanced to him, and llibbraSat^ii
further secured by a general mortgage.
sonTn/B-J^S.
" Subsequent to the passing of this bond, various transactions have taken place between Dickson, Burnies, & Co.
and the insolvent, and sums of money to a large amount
have been awarded by them to the insolvent, or paid on his
account, the balance due to them, after various payments
credited in account, being £1,547 2s. 9d. For the whole of
this balance, the trustees have awarded a preference to
Dickson, Burnies, & Co., by virtue of the general mortgage
in their said bond, but the objecting creditors admit them
only to be entitled to preference for the amount of money
expressed in the said bond, namely £500, and deny them
any right to preference under the general mortgage."
After hearing Gloete on the first objection, it was ordered
by consent that the Master should examine the vouchers,
and report as to the nature and origin of the articles placed
'

to the debit of the insolvent in the account-current after the
date of the sequestration, for the balance appearing to be
due to them on which the respondents have claimed and

been ranked.
He then proceeded to argue in support of his objection
to the preference awarded the respondents in virtue of the
bond passed in their favour by the insolvent on the 22nd
August, 1835, and registered on the 27th August, 1885.
He produced the debt register, from which it appeared that
this bond was registered as a mortgage only of £510,
without any mention of future advances, and maintained
that, even although the mortgage, if it had been differently
registered, might have been valid for the amount of
advances made subsequently to its date (which he denied),
still as it was registered only as a mortgage for £510, it
constituted only a valid mortgage for that sum, and quoted
Kerstenaus Woordenhoek, Appendix, p. 610, van Hypothec;
Burton on Insolvent Law, p. 136
Van Leeuwen, Cens. For.,
4, 11, 15
Voet 20, 1, 12 and Discount Bank vs. Dawes,
;

;

;

8th September, 1829.
(Vol. l,p. 380.)
He contended that none of the items placed to the debit
of the insolvent in the said account were payments or
advances made in respect of any causes or transactions
specified in or contemplated by the bond, but in respect of
totally distinct and separate causes and transactions.
The
only payments and advances contemplated in the bond
being such as should be made on account of the vessel the
Cajx Breton, which vessel was immediately afterwards
totally wrecked.

;
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1837.

^—

'

i'.'eibbSndt'iJ^

Geytrvs Dickson and Burnies.

The Attorney -General, contra, denied that the further
advances and payments specified or contemplated by the
bond Were only such as should be made in respect of
the Gape Breton. He contended that registration of general
i
i
i
conventional mortgages was not necessary to make them
effectual over movables, and preferent to more recent
general conventional mortgages and to all concurrent creditors
and quoted the Diotcli Consultations, 1 vol., Gons. 232
Voet 20, 1, 20 ; 20, 4, 30 No7i obstante Van Leeuiuen's Gens.
j •

;

;

For., 4, 11, §§ 1, 15.

Musgrave followed on the same side.
maintained that, even if the bond had not been duly
registered by the fault of the Eegistrar, this should not
deprive it of any privilege which it would have had if duly

He

registered.

He

{Sed vide Voet 20,

also maintained

1, 11,

in fine.)

bond was registered
according to the form invariably used in the Colony (no
particular form of registration having been prescribed), it
was entitled to all the privileges to which by law bonds in
that, as

this

virtue of registration are entitled.
That it was as much
entitled to preference as if it had been set forth word for
word in the register, and therefore the only question is
whether a general conventional mortgage may effectually
be created by a notarial bond for an uncertain sum, e.g.,
advances and payments, which may thereafter be made to
any amount, not specified, or limited, in the bond, by the
creditor to the debtor in the bond, which will give an
effectual right of preference over movables in the possession
of the debtor, when the concursus creditorum takes place.
He maintained that by the Roman law a general conventional mortgage for an indefinite sum was equally valid and
effectual, and enjoyed the same preference as a similar bond
for a certain sum. That this rule of the Eoman law has never
been altered by any legislative enactment in the law of
Holland, except indirectly by the Placaat of 1665, depriving
all bonds of preference, unless a duty of 2^ per cent, was

paid on them when passed. That the Court found in the
case of the Discount Bank vs. Daives, that the Placaat of
1665 had never been in force in this Colony, nor had any
similar rule been provided by any law at any time passed
by the legislature of this Colony. That therefore this
question must now be decided according to the rule of the

Roman

law.
{Vide In re Lond, Brink vs. the Guardian of
Lond, 29th September, 1830, Vol. 1, p. 483.)
Further consideration of the case was postponed until
the Master should report as ordered.
[N.B. No argument was founded on by either party as
to the amount of the stamp on which the bond in question

—

;
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iss?.
was written.
Vide Proclamations of 24th December, 1807,
^—'
22nd
May,
26th
73;
191;
May,
1812,
1815,
p.
p.
30th April, 1824, p. 648 10th December, 1824, aifbrSanl
p. 338
Originally the bond had been stamped as above Geyer u^ Dickp. 679.
£500 and under
and after proceedings had been
commenced, had been covered by the highest stamp.]
Postea (6th February, 1838).
The Master presented his
report, showing, as was admitted by Cloete for the creditors,
that the objections taken by them to the several items in
the account of Dickson & Burnies were groundless, with
the exception of the fourth and the last items.
The report stated, " that the fourth item, under date the
31st of July, 1836, amounting to £200 19s. 6d., was a bill
dated the 1st of March, 1836, drawn by the insolvent on
Kowland Winbourne, of London, at sixty days after sight,
and indorsed by Dickson, Burnies, & Co., for the accommodation of the insolvent. It was returned dishonoured
and paid by Messrs. Burnies & Co., of London, for the
honour of the said endorsers."
Cloete contended that although the endorsation was made
before Carter's sequestration, yet that as the bill was not paid
by Dickson & Burnies until after the sequestration, this
could not be considered as an advance made by them before
sequestration and that no advance not made before sequestration could be held to be an advance which was covered
;

;

,

—

;

by the security created by the bond.
The Attorney-General and Musgrave argued contra.
Posted (27th February, 1838).— Judgment was given.
The Court were unanimously of opinion that the bond,
in virtue of which preference has been awarded to Dickson &
Burnies, was granted not only in security of the previous
advance of £500, but for all further sums to be advanced
to him, and whether in respect of the vessel, the Gape
Breton, or in respect of any other transactions or concerns
that such a bond for uncertain amounts to be in future
advanced is by the law of this Colony valid {vide Voet
20, 1, 20 ; 20, 4, 30) ; and that both a special and general
mortgage may be by such bond validly constituted in
security of such future advances ; and that such mortgages
will be entitled to the same preference which mortgages
granted in security of a certain sum previously advanced
are entitled to, provided the solemnities which are by law
required to entitle such mortgage to preference have been

complied with.
That all the items to the debit of the insolvent in the
account-current between him and Dickson, & Burnies, for
the balance of which a preference has in respect of the bond
been awarded to the latter, are advances of the nature of

—
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those contemplated in the bond, and for the security of
which it was granted, and that the insolvent had become
in respect of all those items
Leibbrand'and indebted to Dickson & Burnies
Geyer 1)^ Wck- prior to his insolvency.
That the law does not require that, in order that effect
may be given to general conventional mortgages of movables, 2J per cent, or any other duty should be paid to
Government and therefore that no objection arises against
this bond in respect of no such duty having been paid on it.
( Vide Discount Bank vs. Dawes.)
That the law requires, as essential to their validity as
preferent debts, that general conventional mortgages constituted by notarial deeds should be registered at the office,
and by the officer appointed for that purpose, but has not
specified in what form the registry is to be made, nor
what particulars of the bond are to be specified in the
1837.

—

;

registry.

That this bond has been registered in the usual way, and
therefore is not objectionable, although the general mortgage of the property of the insolvent is not mentioned,
which indeed must be unnecessary, as, according to the
notarial style in use in this Colony, every notarial deed
creating a special mortgage always contains in fine a general
mortgage of the debtor's property and also is therefore
not objectionable, although the entry in the registry does
not mention that the mortgage was not only for £500, but
Although it would be desirable
also for future advances.
that a regulation should be made, requiring the entry in the
registry to specify that the bond was in security of future
;

advances, when such is the case.
[N.B. Menzies, J,, was of opinion that, if the registry
by the fault of the Registrar had been omitted to be made
at all, or had not been made in the form prescribed by
law, then, although the creditor would have had an action
of damages against the Registrar, he would have lost his
preference in concursu.
Vide Voet 20, 1, 11, in fine.']
That although this bond was not originally written on a
stamp sufficient to cover the sum now claimed under it, yet
that it was written on a stamp sufficient to cover the sum of
£500, and as the stamp laws make no provision as to bonds
in security of uncertain sums to be in future advanced being
written on any stamp, no objection could be made to the
bond in question, on the ground that the stamp on which
it was written was not of sufficient value to cover the
amount now claimed under the bond, even if the bond had
not been covered with a stamp, which, taken together with
the stamp on which it was originally written, was in
amount sufficient to cover the amount claimed under it and
;

:

.
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quoad hoc found that Dickson & Burnies were entitled to
the preference which had been awarded to them by the
distribution account, which to this extent they accordingly
confirmed,' with costs.

In

Re Oabtbe. — Leibbrandt and Geyer

vs.

iss?

'^^
a^

["ibbrandt
Seycr vs. Dickson and Burnies

Dickson

AND Burnies.
Ship Mortgage.

A

hand sijcdally hy]3othccating shares in a ship belonging to
the port of Cape Toivn, didy registered in the Customhouse on the day it tears date, and likewise registered in
the Public Debt Registry tiio days after its date, held
valid, although the proper endorsement of the particulars
of the mortgage was not made until after the debtor's

Bay at the
date of the mortgage, and, the endorsement having taken
place within thirty days of her return.
insolvency, the vessel being absent from Table

—

Postea (13th February, 1838).
For the facts which gave
branch of this case, vide the report of the other
branch given in the last case.
The report as to the last item in the liquidation account
disputed between the parties, viz., the sum of £460, being
the proceeds of the sale of the insolvent's shares in the brig
William, placed, and as the creditors allege improperly
placed, to the credit of the insolvent in the account, was as
follows
"It appears that Dickson, Burnies, & Co. advanced to
the insolvent, prior to the 1st of January, 1836, two sums
of £500 each, and which are included in the prior account
beween the parties, and form part of the balance brought
forward in the account-current before referred to. Shortly
after the time of making those advances, the insolvent
executed a bond in favour of the said Dickson, Burnies, &
Co., specially mortgaging his shares in the brig William.
The bond is dated the 29th March, 1836, and was duly
registered at the Custom-house on the same day, and in the
Public Debt Eegister on the 31st of that month."
It was admitted that the trustees had sold the insolvent's
shares in the William to Dickson & Burnies, who had
accordingly given credit for the price in the account.
The facts as to the William are, that prior to the 15th
February, 1836, the William was registered as of the port
of Poole, On that day she was duly registered de novo as
of the port of Cape Town, as the property of the insolvent
rise to this

issa.

^"f' 2?;
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1838.
'^tf

'

2?'.

/njsikrterLeibbrandi and
6SiTnd''Bura'ie8.

for thirty-two shares, of

of

John Henry Dunn

John Blore

for sixteen shares,

and

for sixteen shares.

^n the 29th March, 1836, the insolvent executed a bond,
mortgaging his sharos to Dickson & Burnies, and on the
Same day the mortgage bond was duly produced to the
Collector of Customs at Cape Town, and the particulars
thereof duly entered by him in the registry book, in terms of
84th section of the 3rd and 4th Gul. IV, c. 55.
The vessel was then absent from Cape Town, but within
thirty days of her return to Table Bay, viz., on the 28rd
September, 1836, the proper endorsement of the particulars
of the mortgage was duly made on the register by the
Collector in terms of the said 34th section.
Cloetc, for the creditors, maintained that Dickson &
Burnies were entitled to no preference on the vessel, or the
proceeds of the sale of the insolvent's share, in respect of the
said mortgage bond.
First, because the mortgage had not
been duly constituted, in the manner prescribed by the 34th
section of the said statute, prior to the sequestration, seeing
that at the date of the sequestration, and for many months
afterwards, the endorsation on the ship's register had not
been made, as required by the statute, to constitute a valid
and effectual mortgage. Second, that this bond was null
and void, in respect that it had been granted by the insolvent, not being compelled thereto by legal process, within
sixty days preceding the making of the order for the
sequestration of his estate, and had the effect of preferring

one creditor to another.

The Attorney -General and

contra, contended
35th and 36th sections
of the said statute, the vessel being absent from her port of
registry at the time the mortgage was produced to the
Collector of Customs of the said port, and entered by him
in the book of registry, the ship's register having been
produced to him, and the endorsation thereon prescribed by
the statute having been duly made by him within thirty
days after her return to her port, a valid and effectual
mortgage had been constituted on the insolvent's shares;
and second, that, in virtue of the provisions of the 42nd and
43rd sections of the said statute, the provisions of the 7th
section of the Ordinance No. 64 were rendered inapplicable to, and insufficient to invalidate the mortgage, notwithstanding it had been executed within sixty days of the

Miisgrave,

that, in virtue of the provisions of the

insolvency, in

manner

alleged.

Cicr. adv. vult.

Postea (27th February, 1838).— The Court held that a
valid mortgage had been constituted over the brig William
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by the bond

of the 29th March, 1836, and that all the legal
solemnities had been duly complied with, and that, therefore,
in virtue of the provisions of the 42ad and 43rd sections of
the statute Si-d and 4:th Gid. IV, c. 55, this mortgage was
not liable to any objection, or to be set aside in respect of
the provisions of the 7th section of the Ordinance No. 64.
That Dickson & Bumies were entitled to the preference,
which had in respect of this item of their claim been awarded
to them by the distribution account, which they accordingly

confirmed with

wss.
!,

'

21'.

/„ ije'carter.—
i^"'e^''M''Dicif

sou and Bumies.

costs.

Spangenberg's Trustee

/•.<.

Cousins.

Lien clcmned hy a hoohkeejKr on the hooks of his insolvent
employer, for moneys lent and advanced, refused.

Spangenberg died, and

his

estate

was placed under

sequestration as insolvent. His books were in possession
of Cousins, who had been in Spangenberg's employment as

Cousins claimed and was ranked on the estate for the

sum

£5 odd as his wages as bookkeeper and for £51 for
money lent and advanced by him to Spangenberg. The
trustee applied to him to give up the insolvent's books.
He
;

maintained he had a lien over the books, and refused to give
them up unless both debts were first paid to him, or a
guarantee given by the trustee that he should have a preference for both debts.
The trustee tendered the amount of the wages, which
being refused, he applied to the Court, by motion, for an
order on Cousins to give up the books to him, which the
Court granted, being of opinion that he had no lien of any
kind for his debt of £51, and that as a tender had been
made of the wages, it was unnecessary to determine whether
he had any lien for the wages, or if he had, whether such a
lien, although it might entitle him to preference in the
distribution of the estate, could entitle him to withhold the
books from the trustee.
Menzies, J., held it could not have done so.

In

'

Ee Pallas.— Executors op Lombard

vs.

The

Eegistrar op Deeds.
Order on Registrar of Deeds so to enregister a notarial bond
that iy a reference in the Registry to the name of the
surety and principal debtor, it should appear that he had
executed the bond as a surety and joint principal debtor.

_

^t'Scm!^
cousins.

his bookkeeper.

of

—

jif^js
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The executors moved the Court to make an order on the
Eegistrar of Deeds to enregister in the Debt Registry a
^Efeoutoiri? notarial bond, in which D. Pallas as principal debtor, and
the Widow Pallas as surety in solidum and joint principal
'''"Re^is'trM'of'^^
Deeds.
debtor, in security of a certain debt, bound their persons and
their respective properties according to law for the payment
thereof, in such manner as to make it clearly appear on
the Registry that the widow was surety in solidum and
joint principal debtor, and had bound her person and
property as aforesaid in security of the debt.
The Debt Registry is, and has always been, kept in the
form of a ledger, in which each article or account is headed
with the name of the respective debtor, and under this
heading the debtor is in the left page debited articulatim
with the amount of the several bonds granted by him to his
several creditors, and credited in the opposite page with
such sums as he may have paid in extinction or diminution
of each bond.
The bonds are shortly described by the name of the cre1840.

—

ditor and their date, &c., and mention is made of any special
mortgage contained in the bond. Where there are sureties,
the entry mentions that certain persons, naming them, are
sureties, but does not in any way specify the nature or

extent of their suretyship obligation. No entry is made in
the Registry under the names of the respective sureties,
and it is impossible to ascertain from the index of the Debt
Registry whether any person is or is not a surety in any
bond therein registered against the principal debtor.
The Court ordered that the said bond be enregistered in
the Public Debt Registry so that by a reference in the
said Registry to the name of the said Widow Pallas, it
shall appear that she has executed the said bond as such
surety and joint principal debtor as aforesaid. ( Vide infra,
Leeivner vs. Trustee of Magodas : next case.)
The Court expressly abstained from giving any opinion
as to the effect which the registration now ordered to be
made would have in making the bond effectual as a general
mortgage over the estate of the said surety.

In

Re Magodas.

—Leewnek

vs.

Trustee of Magodas.

A71 uncertificated insolvent, Ordinance 64 heing then in force,
jpurchased immovable "pro-pcrty which was mortgaged hy
the vendor to A, for £925.
In order to enable the vendor
to effect transfer, the plaintiff paid off the

mortgage,

and

on receiving transfer " simul ac semel " and
" pari passu," executed a bond in plaintiff s favour for the
amount.
the insolvent,
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Court confirmed the Master's decision.
The trustee of the
estate claiming to have the house sold, the ]plaintiff claimed,
that he should he allowed to prove his bond in the sequestration, and the Master having refused to admit the proof,
the debt having teen contracted subsequent to the sequestration.

isw.
The estate of Magodas was placed under sequestration
in 1835.
The sequestration was not worked out, but allowed
Au°g! 25!
^ov^e.
to stand still, nor did Magodas obtain his certificate.
While
this sequestration remained so pending, Magodas, although ^^?'^^'^^^-'
uncertificated, purchased a house previously mortgaged by
Trustee of
'"°^°*"the seller to A, for £925. It was alleged by Leewner that
in order to enable the seller to give transfer and Magodas
to pay the price, he (Leewner) had out of his own funds paid
said sum of £925 to A, who thereupon discharged his mortgage, whereupon the seller executed transfer in favour of

Magodas, and Magodas executed a mortgage bond for £925
and that all these acts were done not only on
the same day, but simtd et semel and pari passu.
Proceedings under the first sequestration having thereafter been revived (vide supra), the trustee claimed this
house as part of the estate of Magodas, and was taking
measures for having it sold.
Leewner then claimed, but the Master refused to allow
him, to prove his debt on the bond under the sequestration,
on the ground that the debt had been contracted subsequent
to Leewner,

to the date of the sequestration.

The

Court, this day, confirmed the Master's judgment,

and found that Leewner was not entitled, under the 41st
section of Ordinance No. 64, to prove his debt under the
present sequestration; but on his application granted an
interdict

(vide

infra)

against the sale of the house, to

remain in force until the Court shall have given judgment
in an action to be brought by Leewner against the trustee
within fourteen days, to have it found and declared that he
had a valid and effectual hypothec over the said house in
virtue of his said mortgage bond, unless previously recalled
on the application of the trustee.
Thereafter, 25th August and 26th November, 1840, the
plaintiff accordingly brought an action against defendant to
have the said mortgage in his favour declared a valid and
effectual hypothec over the house.
The facts alleged by him as to the nature and particulars
of the transaction were all proved and admitted as alleged.
Brand, for plaintiff, quoted the Ood. 8, 18, 7; £urge
Col. Law, 3rd Vol., p. 347
and mainVoet 20, 4, § 18
tained that there was no distinction in law between the
;

;

;
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1840.

June
Aug.

12,

Nov.

26.

25.

Jn Re Magodas.Leewner us.
Trustee of

mortgage in favour of plaintiff, and a kusting-brief granted
by Magodas to the seller, and that notwithstanding his
insolvency he might lawfully, on receiving transfer, have
passed a kusting-brief to the seller for the price, which
would have been valid and quoted Ordinance No. 64, sec{Vide Van der Byl and Meyer vs. Sequestions 9, 49, 50.
;

M:igoda8.

trator in re Bidssinne, 23rr^ September, 1828, Vol. 1, p. 318.)
also maintained that the house only passed to and was

He

taken by Magodas cum onere, and that the price due to the
seller and paid by the plaintiff was an onus on the house at
the time the transfer was made to Magodas, and that therefore the house only became part of the estate of Magodas
mimis the amount of and subject to the mortgage bond.
Oloetc, contra, quoted Van Zeeuiven's Cens. For., 4, 11,
Kesternian's Dictionary, Voce Kusting-trief
§§ 15 and- 16
Van der Byl and Meyer vs. Sequestrator, '2Srd September,
1828, to show that there was no analogy between the
mortgage bond in question and a kusting-brief, and argued
;

that, even, if entitled to the privileges of a kusting-brief, still
it

was rendered absolutely null by the 9th and 49th sections
and quoted East's Reports, Kitchen vs.

of Ordinance No. 64

Burton,

Bam. and

;

Cross.,

Drayton, vs. Dale.
Vol. 2, p. 293
for plaintiff as prayed, with
;

The Com't gave judgment
costs.

Obeeholstebt'w. Holtman.

A

mortgage of land extends to all buildings erected on the land
after the date of the bond.

An

grant a first mortgage bond " on my newlystore " is not fulfilled by granting a mortgage on a certain house and premises, marhed No. 5,
together with such other buildings as are now erected on the
above landed property ; there being a prior mortgage on
the property described, simply as " a certain house and
second mortgage of the same
garden marked No. 5."

undertaking
Incilt

house

to

and

A

property, only, is thus created.
1810.

Nov.

24.

Oberholster

HoltmaD,

vs.

The defendant in this case, on the 1st February, 1840,
duly executed before the Eegistrar of Deeds a mortgage
bond for £150 in favour of Stuckeris, whereby he mortgaged to him a certain house and garden, marked No. 5
(therein described), belonging to defendant.
Defendant had previously borrowed from plaintiff £875,
for which he granted to him the following obligation, dated
24th August, 1839
" I, the undersigned, acknowledge to have received from
:
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Oberholster £875, &c., &c., under a mortgage bond
mortgage of my newly-built house and store,
which bond I promise to send by the first opportunity."
On the 15th September, 1840, when the bond in Stuckeris's favour still stood on the Eegister undischarged,
defendant duly executed and caused to be registered a bond
for £875, containing a mortgage of the same property mortgaged to Stuckeris, and tendered it to plaintiff, who refused
of the first

to receive

it.

now sued defendant on said obligation, dated
24th August, 1839, demanding that defendant should be
condemned either to grant to him a mortgage bond under
first hypothecation of said property, or to repay him the
said sum of £875.
Defendant, in defence against this action, maintained that
as in the bond to Stuckeris, the property mortgaged was
described "as a certain house and garden marked No. 5,"
and as in the bond to defendant, dated 15th September,
1840, the property was described "as a certain house and
premises marked No. 5, together with siwli other huildings
as are now erected on the above landed ^property" this bond
in favour of plaintiff, although second in date, must be held
as the first mortgage on the new house and store, and therefore was sufficient implement of his obligation, dated
August, 1839.
The Court held that as Stuckeris's mortgage extended
over all buildings erected after its date on the land mortgaged in A, his bond was the first mortgage bond over the
new house, and consequently that by executing the bond in
plaintiff's favour, defendant had not fulfilled his said obligation, by which he had bound himself to grant a mortgage
bond, which should have the first preference over the new
house and store and gave judgment for plaintiff as prayed,
with costs.
Defendant to pay off and discharge Stuckeris's bond
within fourteen days and in default thereof defendant was
decreed to pay £875 as prayed to plaintiff.
Plaintiff

;

;

Haupt

vs.

Priority of Mortgage.

Hancock.
Pignus Prcetm'ium.

Movable •pro'perty, delivered to a mortgage creditor to be sold in
payment of the mortgage debt, and sent to a public sale
for such purpose, cannot he seized in execution of a judgment in an action in which proceedings were commenced
before the delivery.

i8<o.

_!-

'

"''HoSmM.'

;
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On

1811.

''!^''

the 15th October, 1840, Blackburn obtained a judgin the Court of Eesident Magistrate of Port Elizabeth, against Johnstone, and took out a warrant of execuBlackburn had
tion returnable 30th November, 1840.

ment

^*"
'^""'"rack

obtained an interlocutory judgment for this debt on the 5th
October. On the 6th October, Johnstone executed the
following writing " I, the undersigned, do hereby empower
Mr. D. Haupt to dispose of my household property now in
Port Elizabeth, and to receive the proceeds therefrom,
which he will place to my credit on account of my debt to
Mr. P. J. Haupt, of Cape Town, being for a certain mortgage bond passed by me in favour of the said P. J. Haupt.
:

"N.

J.

JOHNSTONE."

On the 8th October, Haupt removed certain articles of
furniture from Johnstone's premises, and on the 6th November sent them to a public sale, where on the same day
Hancock, the messenger of the Magistrate's Court, seized
and took possession of them as being the property of Johnstone, in execution of the judgment obtained by Blackburn.
Thereupon the plaintiff brought an action in the Magistrate's Court against Hancock, to restore the furniture or
The Eesident Magistrate of Port Elizato pay its value.
beth gave judgment for plaintiff, with costs. Against this
sentence the defendant appealed. But the Court (Wylde,
C.J., Menzies and Kekewich, JJ.), after hearing Musgrave
for the appellant, and without calling on Cloete for the
respondent, affirmed the sentence, with costs.

MuLDEK

vs.

Cbeditors OP Lacable.

Hypothec for Wages.

A

worhman in a wagonmaker's
for wages

1841.

—

'

&edUore''of
Lacable.

to

shop has not the preference
which a domestic servant is entitled.

In this case, the question was, whether the Master ought
have ranked Mulder, who was a workman in the wagonmakor's shop of the insolvent, as preferent for the wages of
^q^j. months' work, performed in the wagonmaker's shop
which the Master refused to do, by reason of the claimant's
service not having been of a domestic nature, and consequently not entitled to preference. Claimant argued that
he was entitled to this preference, and quoted Burton's
Van der Linden's Inst., p. 178
Insolvent Law, p. 147
Voet 20, 4. § 37.
Loenius Dec, case 33
to

;

;

;

:
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Van Leeuwen's Cens. For., 4, c. 11,
28, § 24; In re Brink.
Klaassen
vs. the Creditors, 12th April, 1837.
(Vide supra.)
The Court rejected the claim of preference, and confirmed
the Master's report, with costs.
Brand, contra, quoted

§19;

Garpzovius,

b.

—

1,

SUTHEELAND

A

—

'

temtorrof
Lacawe.

ElLIOTT BkOTHEES.

VS.

Ownership.

i84i.

Cession.

Tradition.

a debtor to a creditor who has made
advances, accompanied by delivery, with the object that the

cession of securities by

creditor m,ight recover

payment of

the securities

and apply

amount

received in extinction of the debt, vests in the
creditor absolutely all right and title in tlie securities,
the

an equitable right in favour of the trustees
of the debtor's insolvent estate, of compelling the creditors
to account with them for the sums received.

subject only to

The

securities

in question being bonds in the debtor's favour,

the Court would,

the

part of

him

to

on proof of negligence or dilatoriness on

the creditor to recover them, interpose to compel

take steps for so recovering them, or enable the

trustee to recover them.
isiz.
Sutherland made an advance of money to the firm of
til"'
and in security they placed in his hands
certain bonds due to them, on which they endorsed acts of Emtu Brothcrf
cession in the following form

Elliott Brothers,

" We, the undersigned, do hereby cede, transfer, and
assign to Mr. T. Sutherland, or his order or assigns, for
value received, all our right, title, and interest in this bond
of J. N. Wood, for the sum of £130, with interest thereon
from the 9th October, 1839 and we further bind ourselves,
as sureties and principal debtors in soHdiim, for the payment
of any deficiency in consequence of the said J. N. Wood
;

having become insolvent.

"ELLIOTT BEOTHEES.
"

Cape Town, 3rd February, 1841."

There were circumstances

proved or admitted which

clearly established an agreement between the parties that
Sutherland might recover payment of these bonds, and
apply the amount so received by him in extinction of the

debt due to

and

him by the

that, in the

Elliotts in respect of his advances
event of his so recovering, or otherwise
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Feb^o.
SutberlandM.
Elliott Brothers.

receiving the full amount of his debt, he should be bound
^Q ^g^g gypj^ q£ ^j^g bonds as still remained unpaid to the
ElHottS.
mi
n
t
i
Ihis day, Forter, A.-G., lor the trustees oi the insolvent
estate of Elliotts, applied by motion for an order on Sutherland, in virtue of the right vested in them by the 50th
section of Ordinance No. 64 of 1829 (Ordinance for regulating the due collection, administration, and distribution
of insolvent estates),* to deliver up the bonds still in his
possession, offering to allow him a preference on the
proceeds of these bonds in the liquidation of the estate.
Cloete, for Sutherland, contended that he could not be
compelled to deliver up, or rather to re-transfer, the bonds
to the trustees, except in so far as his debt had been paid
and on tender to him of the balance still due.

-it-.

y^/>i

The Court (Sir J. Wylde, C.J., Menzibs and KekeWIOH, JJ.) refused the order with costs, and held that the
above recited cession had the effect of vesting absolutely all
right and title in and to the bonds in Sutherland subject
to an equitable right in favour of the frustees, as representing Elliott, of compelling Sutherland to account with them
for the sums he had received in payment of the bonds, and
to apply the sums so received in extinction of his debt and
when that was extinguished, to re-transfer the remaining
bonds to them.
They were also of opinion that if Sutherland had been
negligent or dilatory in recovering payment of the bonds,
the Court would have interposed at the instance of the
trustees, and compelled him to take steps for recovering
payment of the bonds or enabling the trustees to do so.
;

;

Singleton, in the Matter of the "Black Swan."
Ex PARTE Smith.

—

Hypothec of Seamen for Wages.
Attachment of ship by consignees of goods which have hecn
sold in a foreign port to repair damage caused by stress of
vxather.

Edictal Citation.
Sale of ship under process of Admiralty Court, where the ship
liad been attached for seamen's wages, with the consent of
the

Supreme

Court.

—

Note. This section vested in the trustees all the present and future
estate, movable and immovable, personal and real, of the insolvent, and
*

answered to the 48th section of Ordinance No. 6 of 1843, the present
insolvent law.
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Tradesmen who had furnished

articles necessary for the safety
of the ship of such a, nature that the master might have
granted a hottomry bond for the price, entitled, with the
consent of the ynaster, representing the owner, to he paid
out of proceeds in the hands of the Sheriff paid to him out

of the Admiralty Court, after

tlu

satisfaction

of the

decrees of that Court.

A

seaman who had

been prevented hy a rule of form- from
joining with the other seamen in the action for wages in
the Admiralty Court not entitled, without the master's
consent, to he in like manner paid in preference from
the proceeds in the Sheriff's hands, the master having
no authority to grant a bottomry bond for seamen's
wages.

'sia.
The Black Swan had been arrested by process of the
——
Supreme Court to answer the claims of certain consignees
in this Colony of goods shipped in her which had been sold ^'ifittwonhe'"'
in a port in South America, into which she had been driven ^j^^^^g™;^
by stress of weather, to pay the expenses of repairs necessary to enable her to complete her voyage to this port. For
'

these claims the^ consignees brought actions against the
owner of the Blctck Swan, who was absent from the Colony,
and proceeded by edictal citation. While these actions
were pending, certain of the seamen attached the vessel by
process of the Admiralty for wages claimed by them.
The Supreme Court, by consent of the consignees, and on
condition that the balance of the price of the ship, after
payment of the wages, costs, and expenses of selling the
ship, should be paid out of the Admiralty Court to the
Sheriff, to be held by him subject to the attachment of the
consignees, allowed the vessel to be sold under the process
of the Admiralty Court.
The vessel was accordingly sold
and said balance paid to the Sheriff.
Certain tradesmen in Cape Town who had before the
arrest by the consignees supplied anchors, &c., &c., necessary for the supply of the ship, and of such a nature that
the master might have granted a bottomry bond for their
price, and ivhose claims were codmitted by the consignees to be
preferent on the proceeds of the ship), applied to the Court,
by motion, for an order on the Sheriff to pay the money due
They produced the
to them out of the balance in his hands.
consent of the consignees, and a certificate by the master of
the vessel that the alleged furnishings had been made by
them, that the sum claimed by them was due, and that he
consented to payment being made as prayed.
The Court granted the motion, holding that as the master
had the power of granting a bottomry bond over the ship for
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the price of such furnishings, he had an equal right to
direct the application of a part of the proceeds of the ship
^'Mitto'oftoe''^ to defray them, and held that, quoad hoc, the consent of the
™^*ster that the price thereof should be paid out of said
j^'^^o teT"th
proceeds was equivalent to a consent to the same effect by
the owner of the ship, and on this ground granted the application.
( Vide note, infra.)
This day, Ebden, for the assignee of Smith, a seaman,
who had been prevented by some rule of form in the Admiralty Court from joining in the action for wages with the
other seamen, produced a certificate in the form of an affidavit by the master that the wages claimed by Smith were
due, and moved for an order on the Sheriff to pay Smith's
wages out of the proceeds in his hands. The consignees
consented to this. The Court were of opinion that the
master had not the power of granting bottomry bonds over
the ship for wages due to the seamen, and therefore that
his consent and certificate had not necessarily the same
effect which they had attributed to them as to the price of
the furnishings to the ship above mentioned, and doubted
whether the consent of the master was in this case of wages
equivalent to the consent of the owner, and whether in
respect of it the Court could, on motion, order any part of
the proceeds to be applied in payment of seamen's wages,
until such wages had been constituted a debt against the
owner by the decree of some competent Court. But it was
unnecessary to decide this question, because the consignees,
in order to save the expense which would be incurred in
constituting this debt, consented to pay these wages out of
their own funds, by allowing the amount of the wages paid
by the Sheriff to the applicant in diminution pro rata of the
sums which might be now ordered to them out of the proceeds by the judgment of this Court.
The Court on this condition granted the order applied for.
"

1S42.

1_

[Note by Menzies,
favour of the persons

The decision of the Court in
who furnished the supplies above
J.]

mentioned ought to be well reconsidered before being
followed as a precedent, because it may be doubted whether,
because the master had the power to grant bottomry bonds
over the ship for certain purposes, he has therefore a power
of disposing of the proceeds of the ship, after she has been
sold for similar purposes.

—

:
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In

Ke Hercules Sandenbergh.
Curators op his Children
Sandenbergh.

— Mathyssen
vs.

and

Trustees

of

Minors in a foreign country, according

to the laws of that
country as well as of the Colony held entitled, equally
as minors in the Colony vjould he, to a tacit hypothec on
the estate of the administering guardian for the amount
of a, legacy under their grandfather's will, the interest
of which was during their father's lifetime payable to
him.

—

In this case tlie Master reported
" That the plan of distribution framed by the trustees has
been objected to by the following parties, on the ground of
their being ranked as concurrent creditors, and considering
themselves entitled to preference for the reasons hereafter
1st. By G. H. Maasdorp, as agent to Sir Clement
Sandenberg Mathyssen, who has proved a debt of £1,411
13s. 4cZ. for legacies arising out of the estate of the late
Clement Mathyssen, of which estate the insolvent was the
administering executor
and for which reason Mr. Maasdorp contends that he is entitled to preference under this
estate.
The trustees, after awarding to the mortgagees on
the landed property payment of their respective bonds in
preference, and having set aside a sum of £427 3s. 5d. to
meet the issue of cases expected by them to be preferred,
have distributed £2,624 17s. lid. among the concurrent
creditors, seventy-eight in number, the whole of whom will
be interested in any alteration made in the order of preference in respect of the beforementioned claims set up by
the objecting creditors."
Brand restricted his objection to the sum of £1,000,
being the capital of the legacy, and gave up the objection
to the extent of £411 13s. 4d.
It was admitted that this sum of £1,000 was, by codicil
of 15th September, 1807, attached to will of 26th May,
1777, bequeathed, by old Mathyssen and his first wife, to
Sir Clement Sandenberg Mathyssen, in the following terms
" We bequeath to him a sum of 40,000f., which shall be
placed at interest by the executors, and the interest to
accrue thereon shall also be placed at interest during the
minority, whilst we declare it to be our will and desire that
he, on his becoming of age, shall enjoy no more than the
interest of such capital to which it shall be augmented,
whilst the capital itself shall devolve as a free and uninstated

:

;

cumbered disposition on
ful

descendants
2 a

;

his child or children, or their law-

but in case of his dying without

issue,

the
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said legacy, together with its augmentation, shaU_ devolve
in full and free property on his brothers or their lawful

descendants."
j^ y^^^ admitted that Hercules Sandenbergh and his
i
i
it ikt j_i
1
brother were appointed ultimately by old iVlatnyssen to be
legatees,
his executors and guardians of his minor heirs and
^^^ ^^^^ Herculcs was the administering executor and
guardian.
It was admitted by the Attornci/- General, for the sake of
argument, that Sir Clement Sandenberg Mathyssen had
certain children, and that those children were minors.
He also admitted that if these minor children of Sir
Clement Sandenberg were now in this Colony, there could
be no doubt that they were entitled to the preference claimed
by virtue of the tacit hypothec over the guardian's estate.
But he denied that this privilege of tacit hypothec was
possessed or enjoyed by persons not residing in this Colony,
although they are in a state of minority, both according to
the law of the country in which they are domiciled and
according to the law of this Colony. And therefore that
the children are not entitled to the preference claimed.
1 Burge on Colonial
(Story's Conflict of Laws, ^. 52
,

.

it

i.

;

Law, p. 113.)
Brand, contra, referred to the decisions of the Supreme
Court in the case Ln re W. Liesching, and also in the
case of The Children Oostcrze, in which the Court enforced
the hypothec.

Adjourned.

—

Postea (December 14, 1843).
The Court unanimously
ordered the liquidation account to be amended, and the
preference for the sum of £1,000 claimed to be awarded.
And by a majority (Musgeavb, J., dissentientc) gave costs
to the minors.
The following are the grounds on which this judgment
was given
The claim which is the subject of the present proceedings
has been made by the agent of Sir C. Mathyssen, the
father, and as such, the natural guardian of his minor
children, on whose behalf the claim is made.
Sir C. Mathyssen is domiciled in Holland.
It is admitted that these children were born in Holland, are now
resident there, and are under twenty-one years of age ; and
that, according to the law of Holland, the lex domicilii, they
are now in a state of minority.
The age of majority in

Holland being twenty-five.

—

The claim made for them is that, by virtue of the hypothec which, by the law of the Colony, is given to minors
over the estate of their guardians to enable them to obtain

—

:
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it the amount of the property of the minors which
was under the administration of their guardians, they are
entitled to a preference on the estate of Sandenbergh, the
insolvent, for £1,000 which was left, under fidei-commiss.,
by their grandfather to them, under provision that their
father should enjoy the interest thereof during his life, and
placed by him under the administration of the insolvent and
his brother, who, it is admitted, were ultimately appointed
by him his executors, and the guardians of his minor heirs.
And it has been admitted that the insolvent was the administrating guardian, that during his administration, and up
to the period of his insolvency, he has been domiciled in this
Colony and that the funds placed in fidei-cornmiss. under
his administration were received by him in this Colony, and
have been mingled with the rest of his estate in this Colony.

out of

—

;

The respondents

are

the concurrent

creditors

of

the

insolvent.

The counsel for the respondents could not deny that such
a hypothec in favour of minors over the estate of the guardian as that alleged by the claimants exists in the law of
this Colony, and that no law or authority can be shown
hypothec to minors who have been born
and are domiciled there when the hypothec
is sought to be enforced.
He has, therefore, been unable to
found his defence against the claim merely on the facts that
the children were not born in this Colony, have never
been in it, and have been and are domiciled in Holland,
and has been obliged to rest his defence against their claim
solely on the following argument
That all questions as to personal status must be determined by the law of the country in which the person is
domiciled, without regard to the law of any other country
in which that person happens to have property of a personal

which

restricts this

in this Colony

nature situated. That, when the personal status of a person
has been determined by the law of the domicile, the courts
of other countries will, in respect of a principle of comitas
inter gentes, which has generally been recognized in civilized States, decide questions which may arise before them
in which his personal stat^os is involved, according to the
law of his domicile, although it may be different from, and
with, their own law.
That this principle of
comitas is recognized by the law of this Colony, and that,
in respect of it, the Courts of this Colony (at least in cases
where real property situated in this Colony is not concerned) will determine the personal status of any party
concerned in any cause before them according to the law of
his domicile, although different from, and so conflicting
with, the law of this Colony.
And therefore that, as the
conflicting
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claimants in this case are domiciled in Holland, this Court
ought not to have, and cannot legitimately pay, any regard
Or have any recourse to the law of this Colony in determinins: whether the claimants possess the stahts of minors,
n
ij
ji
i
or, if they are to be deemed minors, what are the rights
conseand privileges which, as such, they are entitled to
q^ently, the Court cannot give effect to the claim for preference made by them in respect of the hypothec which the
law of the Colony has given to minors on the estate of their
guardians.
If the arguments of the respondents were sound, it is
evident they have stopped short of the legitimate conclusion
from them, which would have been "and therefore the
Court must determine whether the claimants are minors by
the law of Holland, and if they are so, award to them all
such rights and privileges as by the law of Holland are
given to minors in Holland."
To this conclusion (legitimate if his arguments were
sound) the counsel for the respondents refused to advance
and the proposition on which he rested his defence, although
he attempted, by the exertion of great ingenuity, to veil its
true nature from the Court, was really nothing else than
this,
" That as the Court could not decide questions as to
the status of persons domiciled in another country according to its own law, it could not and would not inquire what
their status was by the law of their domicile, or give any
effect to any stattis they possessed under it."
It is true that when the courts of this Colony are called
on to decide causes brought before them involving questions as to whether any person does or does not possess any
particular personal status which is recognized in the law of
the Colony as a legal status,
e.g., whether
B is a minor
or major, married or unmarried, parent or child, legitimate
or illegitimate, sane or insane,
they will, acting according
to the undouhted law of the Colony, in very many cases
decide those questions according to what is the law of the
country in which
B was domiciled at the time the events
occurred which created, or out of which arose, the alleged status
of A B, although the law of that country be, on that subject,
in coniiict with the law of this Colony.
It cannot be laid down that the courts of this Colony
would so decide in every such ca,se, because cases can be
supposed which, there is reason to believe, have never yet
been brought before the courts of this Colony, and as to
the law regulating the decision of which doubts are entertained by some of the best authorities on the subject. By
the present law of the Colony, the age of majority is twentyone years. Suppose that, by the law of Holland, minority
•

t

in

n*

•

:

—

—

—
—

A

A

—

i

;
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continues until the age of twenty-five years, would the
courts of this Colony sustain as valid a deed, inter vivos,
disposing of personal property situated in the Colony or a
power of attorney authorizing the institution of an action
against an inhabitant of this Colony for recovery of a debt
executed in Holland, by a person domiciled in Holland,
and aged twenty-three ? Or, if the law of Holland prohibited marriage by any person under the age of twenty-five,
without consent of his parents, would the courts of this
Colony set aside a marriage entered into in this Colony,
without the consent of his parents, by a young man aged
twenty-three, domiciled in Holland, who touched at Table
Bay in a Dutch ship on his passage from Batavia to Holland, or who had acquired a temporary domicile hexe, sine
animo remanendi ? ( Vide Greeff vs. Verreaux, 21st Mareh,
.

—

1829,vol.l,p.l51.)
Had the law of Holland been, that the age of majority
is fifteen years, and had the claimants in this case
claimed the privilege of the hypothec given to minors by
the law of this Colony to protect them against the loss of
their property which had occurred by the mal-administration of the insolvent during the period after they have

there

attained the age of fifteen years and before they were twentyit would have been a question well worthy of consideration, whether the respondent could not have successfully
resisted this claim, on the ground that the claimants, during
the above period, were majors by the law of their domicile
one,

—

and although they would have been held to be minors by
the law of this Colony, had they been domiciled here, this
Court must decide their majority according to the law of
their domicile, and therefore hold that during the above
period they must be deemed to have been majors, and consequently not entitled to that hypothec to which, by the law
of this Colony, minors alone are entitled.

—

There the question would have been, are the claimants
according to the law of this Colony to be deemed to be
majors or minors? and not, what are the privileges to
which, by the law of this Colony, persons are entitled who,
according to the law of that country by which the question
as to their status is to be determined by this Court, are
declared and deemed to be minors ?
In fact, it is a mistake to maintain, in the literal sense
of the words, that the courts of this Colony ever do, or
ought to, decide whether a person is a minor or a major
according to the law of any other country. Such questions
are, in truth, invariably decided by the law of this Colony,
which is, that every person under the age of twenty-one
years shall be and be deemed and considered by the law of

—
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a minor, unless being domiciled in this
have obtained his majority by marriage
taenia mtatis, or in some other manner specified in the law
or, exceptis eaxipienof the Colony as having that efi'ect
^^^^ being domiciled in another country, shall have attained
the age prescribed as the age of majority in the law of that
country or shall there have attained the status of majority
But whether
in some other way prescribed in that law.
this view of the question be true or not is of little matter,
It is
for in this case there is no conflict whatever of laws.
admitted that, by the law of Holland as well as by the law
of this Colony, persons under the age of twenty-one are in

this

Colony

Colony he

to be

shall

;

—

;

statu

minorem

On what

mtatis,

and are deemed and treated as minors.

principle, then, can

it

be maintained that the

claimants, who, both according to the law of their domicile
and to the law of this Colony, are of such age as to be
minors, are not entitled to the privileges which the law of
The respondents are
this Colony has bestowed on minors ?
here driven to maintain either that all persons who are not

domiciled in this Colony are to be considered as majors
whatever their age may be, and whatever the law of their
domicile may be, a position which is not only utterly
inconsistent with the foundation of his whole argument
(namely, that all questions of personal status are to be
decided by the lex domicilii, i.e., that a person is to be
deemed by foreign courts to be a minor if by the law of his
domicile he is there deemed to be a minor), but one
which, if followed up and acted upon to the full extent
to which, if true, it ought to be carried, would lead
or
to the most absurd and dangerous consequences,
they must maintain that persons who, by the law of
this Colony, are deemed to be in a state of minority, are,
in consequence of being domiciled in a foreign country,
and although they are also deemed to be minors by the law
of that country, deprived of, and not entitled to, the privileges which the law of this Colony has bestowed on minors
in general, a position in support of which no law of this
Colony, nor any authority in the law of this or any other
country, can be adduced.
The Court expressed no opinion as to the respective
rights of the respondents and of the claimants' father,
during his life, to the future interests of this sum of £1,000
nor as to the respective rights which, in the event of the
deaths of the claimants and of their father without issue,
the respondents and the brothers of Sir C. Matthyssen,
and their descendants (to whom, in such an event, a reversionary interest in the funds under the fidei-commissi, was
given by the will) might ultimately have to the capital.

—

—

—
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Walker and Others

os.

Noeden.

Cancellation of conveyance, coram lege loci, made hy widow of
grantee, non hahente potestatem, at the suit of certain
persons who had acquired rights to certain shares and subdivisions of the land granted.

—

is^s.
The defendant had been summoned before the Circuit
Court of Albany on 29th September, 1842, by the plaintiffs, being
members of a party of settlers commonly ^^'j! notcSd'!"^
called Smith's party, and as such entitled to and interested
in certain shares and subdivisions of the land allotted as
the location of George Smith, deceased, and party of settlers in Albany, by grant to the said George Smith, dated
20th November, 1823, to show wherefore a certain deed of
transfer made and executed at Cape Town on the 28th July,
1842, before the Eegistrar of Deeds of this Colony to and in
favour of the defendant by one G. D. Brunett, as the agent
of one Mary Smith, acting or pretending to act as the
executrix testamentary to the estate of her deceased husband, the said George Smith, should not be cancelled and
annulled by reason that the said George Smith was not
entitled to the whole of the aforesaid location, but only to
a part thereof, the said plaintiffs having acquired right to
certain shares and subdivisions thereof under the grant

aforesaid.

Defendant, in his plea, admitted that he has obtained
transfer of the land in dispute from Mrs. Smith in her
capacity of executrix, and that in virtue of that transfer he
opposes the claim of the plaintiffs.
The case was removed to the Supreme Court.
This day, plaintiffs put in the grant by Government to
George Smith, dated 20th November, 1822, the transfer
by Brunett, as attorney of the Widow Smith, in favour of
defendant, dated 28th July, 1842, and the power of attorney
granted by the Widow Smith to Brunett, dated 6th June,
1842, and called
William de Smidt I am clerk in the Surveyor-General's
department. I produce from that office a general plan of the
location granted to George Smith, signed by William
Smith, land-surveyor, which is a duplicate of the original
grant, dated 20th November, 1823, but having certain subdivisions marked on it as allotted to certain persons therein
named, including the plaintiffs. Also separate diagrams
of the lots marked on the general plan as having been
allotted to the parties named therein.
Plaintiffs put in a certificate by the Master of the
Supreme Court, dated 8th December, 1843, that no will of
any person called George Smith is to be found in the
:
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—

register of wills except one dated 24tli December, 1831.
That by this will Thomas Phillips and Mr. Waddel were
^^sfNoMra^^"^^ appointed executors, and that no letters of administration
have been granted to either of them, and that no letters of
i8«-

^'

administration have been granted to the Widow Smith as
executrix of the estate of her deceased husband and closed
;

their case.

Brand, for the defendant, admitted that he could produce
no evidence of any letters of administration having been
granted to the Widow Smith as executrix of the estate of
her deceased husband.
After hearing Brand for the defendant, the Court were
of opinion that the plaintiffs had proved such an interest
in the land in question as entitled them to have cancelled,
on the ground of its being null and void, any deed in favour
of a third party, which, if allowed to remain on record
and considered as valid, might prevent them from or be

an obstacle

to their establishing

interest in

and claim

and making

effectual their

to the said land against the repre-

sentatives of the deceased George Smith and gave judgfor the plaintiffs, declaring the transfer in favour of
defendant, dated 28th July, 1842, null and void, as having
;

ment

been made by the

Widow Smith non

hahente potestatem, with

costs.
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Re Blommestbin.
vs.

A

—

Executoes of Van deb Poel
Maeais and Othbes.

became a tutor of minors in 1827.
In 1829 he became the
purchaser of piroperty then Utrdened with four special
mortgages.
The first in favour of V. d. P.; the second
third in favour of V. d. B., and the fourth in favour

and

amounting to £1,200.
In 1830, A
and pari passu and simul ac semel
granted four bonds to the mortgagees in lieu of the four
bonds in their favour which had been granted by A's
vendor and which were then cancelled. In 1837 it was
of

P:

altogether

received

transfer,

A

agreed between
and V. d. P. that the latter should pay
mortgages and advance him a further sum of

off all the

£550,

A

executing a bond in his favour o/ £1,750.
This
On A's evidence the Court held that V. d. P.
entitled to preference before the minors, who had a
tutorial hypothec for the amount of £1,200, the bond to

was
was

done.

that extent representing and coming in the place
of the
four bonds existing at the time of the transfer to A, which
woidd liave been entitled to preference before the tutorial
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hypothec.

£550

It

was admitted that in respect of the loan of
had preference before the special

the tutorial hypothec

mortgage

that amov/nt.

to

The facts of the case were the following On the 1st
January, 1827, the insolvent, Blommestein, became the
testamentary guardian of the wife of the first defendant and
of the two other defendants, as being the minor heirs of the
late Abraham de Villiers and as their guardian administered
the inheritance of the defendants, whose claims against him,
arising out of such administration, amounted to £1,136 Is.
10|d., for which they duly proved on the insolvent estate,
and claimed a preference, by virtue of their legal hypothec,
over all debts contracted by the said insolvent subsequent
to the 1st June, 1827, when the insolvent's guardianship,
and consequently the tutorial hypothec, commenced. On the
3rd of November, 1829, the insolvent purchased the place
Weltevreden from one Melander, which was then burdened
with four bonds by which it was specially mortgaged ; the
first for £300, in favour of Van der Byl, but which had
been ceded by him to the Widow van der Poel on the 6th
January, 1828
the second for £150
and the third for
£375, of both which Van den Berg was the legal holder
and the fourth for £375, held by Poleman.
It was agreed between the insolvent and Melander and
the creditors in those bonds, that the insolvent, on receiving
transfer of the place, should take over those four bonds and
accordingly, on the 30th August, 1830, when the insolvent
received transfer of the place, he granted four bonds specially mortgaging it in favour of the Widow van der Poel,
Van den Berg, and Poleman, for the sums respectively due
to them on the four bonds above specified, which were at
the same time cancelled.
In 1837, by means of transactions, and under the circumstances detailed in the evidence at the trial, it was agreed
between the Widow van der Poel and the insolvent, that
she should pay off the said four bonds, dated 30th August,
1830, amounting in all to £1,200, and lend him a further
sum of £550, on the insolvent executing in her favour a
bond of £1,750, especially mortgaging the place Weltevreden. This bond was executed 23rd May, 1837, when
the abovementioned four bonds were paid and cancelled.
In the ranking of the creditors of the insolvent, the plaintiffs admitted that the defendants, in virtue of their tutorial
hypothec, were entitled to a preference on the proceeds of
the place Weltevreden, before the above bond dated 23rd
May, 1837, in so far as concerned the £550 which was then
lent by the Widow van der Poel to the insolvent, but
:

;

—

;
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claimed a preference before the tutorial hypothec of the
defendants, for the balance of £1,200 secured by said bond,
on the ground that it represented and came in the place of
^^^ ^°^^^ bonds of the Widow van der Poel, Van den Berg,
and Polcmau, which would have been entitled to a preference before the tutorial hypothec.
The defendants admitted the preference claimed by the
plaintiffs for amount of the bond for £300 which had
belonged to the Widow van der Poel herself; but objected
to it in so far as claimed for the remaining £900, being the
amount of the bonds of Van den Berg and Poleman.
The Court ordered this question of preference to be tried
in the shape of an action brought by the plaintiffs against
defendants, to have their ri^ht to the preference claimed
declared and enforced by a judgment of the Court.
Plaintiff called

Petrus Canzius van Blommestein I am an insolvent.
place Weltevreden, I took over four bonds
amounting to £1,200. In May, 1837, I applied personally
to the plaintiff, Van der Poel, as the agent of his mother,
the Widow van der Poel. I told him there were so many
mortgages on my estate that I was anxious to have them
all in one, as it was troublesome to me to be paying the
interest at so many different times.
He said he would give
me the 70,000f., which was the amount I asked for. I told
him verbally what mortgages there were on the place. It
was proposed that the existing bonds should be ceded to
Mrs. van der Poel, on her making the loan. The agreement was concluded between Mr. van der Poel and me that
day.
Next day a power of attorney was sent to me to sign.
I signed it, and appointed in it Mr. Serrurier my attorney.
I signed it in Stellenbosch, to which I had returned
after my conversation with Van der Poel. It came enclosed
in a letter from Van der Poel.
I had told Serrurier to
send me a power of attorney for me to sign. The rest of
the transaction about the loan of the mortgages was transacted by Serrurier as my agent.
Jan Serrurier: I occasionally acted as agent for Mr.
Blommestein some years ago. I recollect in 1837 getting
some instructions from him in regard to a loan he was to
get from Mrs. van der Poel. I got these instructions from
Blommestein himself. I was to pass a bond for 70,000f. to
Mr. van der Poel, and to receive 58,000f. in cash, which,
with 12,000f. which Blommestein already owed her, made
up the 70,000f. I got the power of attorney now shown
me from Blommestein, and the bond now shown me is the
bond which I passed, dated 23rd May, 1837. (Power of
attorney and bond put in.) I think, I am almost certain, that
:

On buying my

:
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I received 58,000f. in cash from Van der Poel on the 20th
I paid off all the previous mortgage bonds, with

i8«.

May, when

the interest then due thereon. The receipt on the bond of
Poleman for £375 and the two bonds of Van den Berg's
are dated 20th May, and the date of the cancellation made
on them was the 23rd. I got the bonds from the creditors
when I paid the money, but I am not sure whether I gave
them to Mr. Zastron or to Mr. van der Poel, for cancellation. The balance of the money I deposited in the Discount
Bank to the credit of Blommestein. I paid Poleman and
Van der Berg with the incidental money which I had
received from Van der Poel.
Carel Mauritz Zastron I am clerk in the Deeds Eegistry
Office. The bond now shown me is one passed by Serrurier
as agent for Blommestein in favour of Mrs. van der Poel for
The power of attorney
£1,750, dated 23rd May, 1837.
annexed is dated 20th May, 1837. It was drawn out by
Mr. Woeke, one of the clerks in the Registry Office, for the
party to sign. At this time there were five bonds regisI
tered on Blommestein's place, Weltevreden, for £1,450.
produce the register book, and a copy made from it of the
These bonds were cancelregistry of the above five bonds.
led on the 23rd, the day the bond for 70,000f. was executed.
I got them for cancellation at the time the new bond was
given for the 70,000f. I have no recollection of any conversation with Van der Poel about taking a new bond for
the whole, instead of taking cession of the old bonds.
Cross-examined I may have desired him to do this, but
:

:

I have no recollection.
Plaintiffs closed their case.
Defendants called no evidence.
The cause of the debt stated

in the Widow van der
Poel's bond for £300, dated 30th August, 1830, was as
follows
" Arising from a debt taken over by him, the appearer

(Blommestein), and for which the property hereunder mentioned was mortgaged."
The same causa dehiti was stated in the other three bonds
of Van den Berg and Poleman.
Terms of receipt written on Widow van der Pool's bond
" Eeceived from Mr. J. Serrurier the sum of Eds. 88,
being interest from the 6th January, 1837, to the 18th
May, 1837, and the capital taken over by mortgage bond of
:

this date.
" Cape Town, 23rd

May, 1837. Signed,

J.

van der Poel.

Cancelled 23rd May, 1837."

Terms of receipt written on Van den Berg's two bonds
" The contents hereof, being Eds. 2,000, with 1 year 3
:

dm.' u.'

j„ ije"ii^mmes-

'J y~^aCT°Po°ei°
us.

Maraia and
Others.

:

;
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months and 12 days'

interest,

to Eds. 2,154 5 2 paid to
/^jjeltammes- the Cancellation.
" ^- ^^ '^^^ *^®^ ^^^S'
of v^^'irer'poe?
Deau.'

»s.

amounted up to this date,
this day, and consent to

me on

^ape Towu, 20th May, 1837.

Maraisand

Cancelled 23rd May, 1837."

Others.

Terms of receipt written on Poleman's bond
" The contents of this bond discharged, with the interest of
13 months and 3 dayspaid to me on this day with £399 lis. 3d.
"Cape Town, 20th May, 1837.— J. H. Poleman. Cancelled 23rd May, 1837."
Oaiisa dehiti stated in bond for £1,750, taken by Mrs.
van der Poel, dated 23rd May, 1837
"Arising from a debt due by the appearer's constituent
(Blommestein) to the said widow of the late C. van der
Poel, as appears by a mortgage bond bearing date the 20th
August, 1830, and partly from money duly lent and
:

advanced."
Porter, A.-O., argued in support
of the plaintiffs'
claim, and maintained that although the fact that a
stranger's money lent without any contract or stipulation
has been employed in paying off prior preferent mortgagees
will not place that stranger in the shoes of the mortgagees,
nor entitle him to the same preference, yet, on the other
hand, if the stranger stipulates with the borrower, even
without the knowledge or consent of the mortgagees, that
he is to have the same preference with the mortgagees whose
debts are to be paid oif by this money, he is entitled to such
preference, and that when the party advancing the money to
pay off mortgagees is himself a prior or subsequent mortgagee, that circumstance, without any special contract or
stipulation, is sufficient to entitle him, by operation of law, to
come into the shoes of the mortgagees paid off with his money
and in support of this quoted 3 Surge, p. 209 Voet 20, 4, 34.
That Mrs. van der Poel was a prior mortgagee when she
adva.nced this money with which the subsequent mortgagees
were paid off, and that by paying them off and taking
receipts from the creditors, she, by the operation of law,
took for the time the place of those creditors and became
the creditor in thei?' debts as they stood before the payment
of them with her money.
And that by their subsequent
cancellation, and taking the new bond, she did not destroy
or impair the right which she had so acquired in a question with other creditors in the situation of the defendants
here.
And that there was no legal distinction between the
present case and that which would have existed if Mrs.
Van der Poel had taken cession of the other mortgage bonds
on paying them, and had afterwards cancelled the ceded
;

bonds on getting a new bond

for the total

amount, in which
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case she would no more have lost her preference in respect
of the ceded bonds than in respect of her own original bond
for the amount of which the defendants admit she is still
preferent.
(Domat 3, tit. 1, § 6.)
Cloete followed on the same side, and quoted Voet 20, 4,
§ 34, Van der Keessel, Tlus. 641, Cod. 8, tit. 42, § 8.
Brand, contra, commented on Voet 20, 4, § 35, and maintained that the plaintiffs' counsel had relied on the old civil
law, and not attended to the distinction between it and the
modern law of Holland, which, he maintained, did not recognize under any circumstances the right of a mortgage creditor
to succeed without cession to the preference enjoyed by a prior

mortgagee, whose debt the former paid off and founded on
the fact that the receipts for payment of the bonds were
dated 20th May, and that in the receipts on the two bonds
of Van den Berg, he had added the words, " and I consent
to the cancellation thereof," which fact, he maintained, was
absolutely inconsistent with the idea of there being any intention to cede those bonds to Mrs. van der Poel and
quoted Voet 20, 4, 32, to show the legal distinction which
he alleged existed between Mrs. van der Poel's own bond,
which is expressly referred to (and the mortgage in it
thereby, i.e., by the mere reference to it, preserved), and the
other bonds of which no mention whatever is made in the
bonds of the 23rd May, 1837. He also quoted Burge 3,
215, 787, Cod. Civil, Nap., Art. 1278, and maintained that
the terms of the receipt on Mrs. van der Poel's own bond
proved this alleged distinction. He maintained that to
sustain the preference claimed by plaintiffs in respect of the
bond of 23rd May, 1837, would be to destroy the utility of
the registration of deeds. That the defendants seeing this
bond registered as of 1837 were entitled to hold that, being
subsequent to the date of their tacit hypothecation, it could
not interfere with their hypothecation.
Ehden followed on the same side, and quoted Pothicr,
vol. 1, pp. 380, 390, 385, on novation and its effects.
And
argued that here it was impossible to deny the bond of 1837
was a novation, not only because there was by it a new
creditor introduced, but because the former bonds were
annihilated by being cancelled. {Burge, vol. 30, pp. 783, 784,
785.)
He added that although the defendant may have
erroneously, which he thought had been done, given up the
claim to preference over the £300, for which Mrs. van der
Poel had held a bond in her own right, that fact cannot be
considered as barring the defendants from now maintaining
any argument with respect to the other bonds, which, if
good at all, would be equally good as to Mrs. van der
Poel's own bond.
;

;

^su.
Dec.'

u.
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Cv/r.

1, 6.

Blomraes-

1'^iis

vm to™o°d

vs.

Attorney- General replied, and quoted Domat., 3,
adv. vulf.

Maraisand

the Court gave judgment
^^Y' 1^*^ December, 1844,

for plaintiffs, Ordering that the plaintiffs should, in virtue of

the bond of 23rd May, 1837, be ranked on the estate of the
insolvent for the sum of £1,200, as claimed, in preference to
the claim of the defendants, with costs.
The Court held that the decision of this case depended
on, and must be regulated by, the principles on which the
cases of Van der Byl and Meyer vs. the Sequestrator, 23rd
Sept., 1828 (vol. 1, p. 318) and of Leewner vs. Brinlc, Trustee
of Magodas, 25th August, 1840 (ante, p. 344) had been decided.
That, as according to those decisions, and indeed according to the admissions of the defendants, the bonds granted
by the insolvent to the Widow van der Poel, Van den Berg,
and Poleman would, if they had still existed, have been
preferent to the tutorial hypothec of the defendants; and
as the bond of 23rd May, 1837, had been substituted for those
bonds in such a manner that the place Weltevreden was
never freed from mortgage, to the extent of their amount,
for a single instant, so that the tutorial hypothec could, for
a single instant, have attached to or have been made
effectual against the place, as being wholly unencumbered,
no distinction could be drawn between this bond
and the four bonds for which it had been substituted as to
the legal preference. Thsit as those four bonds were not
cancelled until the new bond had been executed on the 23rd
May, the fact that their amounts had been paid to and
receipts taken from Yan den Berg and Poleman, on the
20th May, was of no consequence to the decision of the case
more especially as during the interval they were in the

—

;

custody of Serrurier, who, quoad hoc, must be deemed to
have held them as agent of the Widow van der Poel.
That no particular form is requisite to giving a bond,
executed under circumstances similar to those in which that
of 23rd May, 1837, was executed, the preference which has
now been awarded to it. Proof of the nature and circumstances of the transaction

is sufficient.

Ogilvie and Mandv, Executoks op McKenny,
ROKKE.

A

vs.

notarial deed duly registered, acknowledging a debt, and for
the securing thereof purporting to assign, &c., the debtor's
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and interest in a farm, and agreeing that in
non-payment, the said farm, d-e., shall and may
forthwith he made and declared executable, constitutes no
valid hypothec whatever on the farm.
riylvt,

title,

case of

The

in the farm
such notarial bond.

debtor's interest

The

is executable

in a judgment on

i845.
claimed provisional sentence for £416 9s.
^'
bond executed by the defendant,
and that certain landed property therein mentioned be °^EMCTt^s o?'''

plaintiffs

—

7d. in virtue of a notarial

McKenny.w.
declared executable.
The bond, after constituting the personal obligation to
pay, contained the following clause
" And for the better and more effectually securing to the
said W. Ogilvie and S. D. Mandy, &c., or to the indorsee
and legal holder thereof, the due and punctual payment of
the said sum of £416 9s. 7d., on the 6th day of August,
1844, he, the said B. Eorke, hath assigned, transferred, and
set over, as by these presents he doth assign, transfer, and
set over, unto them, the said W. Ogilvie and S. D. Mandy,
and their, &c., &c., or to the indorsee or holder hereof, all
his right, title, and interest in and to a certain farm, situated, &c., known by the name of Oxkraal, the property of
the said B. Eorke, together with all and singular the buildings thereon, consenting and agreeing that in case of nonpayment, the said farm, &c., shall and may be fortliwith
made and declared executable for the amount due or to
become due, and doth further bind generally his person and
property, &c.
which I attest.
:

;

" J. J.

STONE, Notary

Public."

This bond was duly registered in the Registrar of Deeds'
oflSce.

No

appearance was made for the defendant.
provisional sentence as prayed
and
declared the said farm called Oxkraal to he executable to the
extent of the right, title, and interest which the said B.
Rorke may have therein.
The Court declared that the above deed constituted no
valid legal mortgage or lien whatever on the said farm and
that if the intention of the parties had been to mortgage it
effectually for the said debt, the notary was highly censurable for having, through negligence or ignorance, professed
to have done so by the above deed.

The Court gave

;

;
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Trustees op Kandall
Hypothec.

The Court refused

to

—

try,

vs.

Noeden.

Title Deed, Deposit of.

on motion, the right of a creditor

to

retain, as against the trustees of an insolvent estate, the title
deeds of land deposited with the creditor in security of a
debt due to him.

Ubden, for the trustees of Randall, put in an affidavit by
Harris, one of the trustees, setting forth that he had
'^dM^lmfiT l^een informed by B. Norden, the respondent, that Eandall,
before his estate was placed under sequestration, had lodged
in the hands of the said respondent the deed of transfer and
diagram of a certain erf and building at Port Elizabeth,
1846.

—

W. M.

which had been transferred

to

Eandall by one Berry

;

and

that the respondent has refused to deliver the said title deed
to the applicants.
That at the date of Eandall's sequestration the said property stood, and still stands, unregistered
in the name of Eandall
and that, in conformity with a
resolution of Eandall's creditors, the applicants have sold
the said property to H. Southey for £135 but by reason
of the detention of the said title deed by the respondent,
the applicants are unable to give transfer of the property to
Southey, by reason whereof the estate of Eandall has been
damnified.
Dbden, therefore, prayed the Court to grant an order on
the respondent to deliver the said title deed to the appli;

;

cants.

The respondent appeared, and stated that the title deed
had been deposited with him by Eandall, in security of a
debt due to him by Randall, and refused to give up the deed
unless payment of his debt was first made to him.
The Court, without expressing any opinion whatever as
to the validity of the right of hypothec, or retention, claimed
by the respondent, held that it was .not competent for the
Court summarily to try and decide the question as to re-

spondent's right to keep possession of the title deed and
that the applicants could only establish their right to compel the respondent to deliver up the title deed in an action
regularly brought against him for that purpose ; and refused the motion, with costs.
(Vide Van der Linden's
;

vide Phillips & King vs. Norton's Trustees,
Trustee of Wilson vs. Preuss and Seligmann
Watermeyer's Reports, 1857. In re Matthews Buchanan's
Reports, 1868, p. 251, in which the above case was not,

Gewysden ;
next case

et

;

however, cited.)

—

—
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Phillips

A

& King

vs.

Trustees op Norton.

clause in a deed in which, ctjyiong other things,

title

deeds

of « hoi.t,se were deposited in pledge with the plaintiffs,
provided that among other things it should he lawful for
the plaintiffs to receive the interest, dividends, rents,

and

any, accruing on the honds, shares, title deeds,
and other securities in the schedules. Held that this
had the effect of creating an assignment of the rents of
the house in fctvoitr of the plaintiffs, which was not
defeated hy a deed of assignment to which the plaintiffs
were parties conveying the debtor's estate to trustees in

profits, if

:

trust for creditors.

may

of a deposit of title deeds in
to which the creditor was a
party, conveying the debtor's estate to trustees in trust for
creditors, a clause by which creditors holding securities
agreed to deposit the securities which the trustees for the
purpose of relegation " on the special trust and confidence

Whatever

security of

he the legal effect

a debt in a deed

paid over to the extent
of their several and respective preferences by virtue thereof,"
in virtue of vjhich the title deeds which were mentioned in
one of the schedules as among the securities deposited with
the creditor were actually delivered over, constituted a
transaction by which it was stipidated that the creditor
holding the title deeds shoidd have a first preference over
that the respective proceeds shall be

the proceeds of the land held upon the
as over the proceeds of the securities.

QUiERE

:

Does a written pledge of the

title

title

deeds as well

deeds of immovable

property, followed by the delivery of the title deeds to the
pledgee, or the actual delivery of such deeds without
writing, in security of a debt, create any right or interest
su/ih deeds, or in or to the property to which they are

in

related, tuhich

would

he effectual against

any third party,

having obtained a jus in re or a jus ad rein
movable property ?

to

such im-

isie.
Oa the 10th January, 1842, in consideration of large
^^"'
advances of money, by way of acceptances, previously made
by the plaintiffs, Messrs. Phillips & King, to the firm of ^"i^SstSSf
-Norton.
John Norton & Co., John Norton and the partners of that
firm executed a deed in which, inter alia, it was declared
that, for securing the repayment of all such sums of money
as they had, before the date of said deed, advanced or had
become liable to pay for or on account of John Norton &
Co., together with certain commissions thereon, the said
John Norton individually did thereby deposit with and
2 B
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Feb.

10.

assign, transfer,

and

set

over to the said plaintiffs, &c., by-

of special mortgage, pledge, hypothec, or otherwise as
Phillips & King
might he more, available in law, all the right, title, interests,
vs. Trustees of
Norton.
claim, property, and demand which the said John Norton

way

had in and to (amongst other things set forth in the schedule annexed to said deed, marked A) tiventy shares or
certificates of shares, belonging to the said John Norton, in
the Cape of Good Hope Steam Navigation Company a7ul
the lease of certain house and premises in the High-street,
Graham's Town, made by the said John Norton to Henry
;

Nourse, dated 29th October, 1841, at the annual rent of
£80.
The said deed further declared that as and for a further
security for the repayment of the said advances and commission thereon, the said John Norton did thereby mortgage,
pledge, and hypothecate to and deposit with the said plaintiff's (amonst other things set forth annexed to said deed,
marked B), tivo transfer or title deeds belonging to him,
whereby the said John Norton ivcts constituted the owner of
the erf No. 17, Graham's Town, with the buildings thereon
erected, which were then let on lease by the said John Norton
to Levieks & Co., at the yearly rent of £200.
And by the said deed the said John Norton did also
individually covenant and agree with the plaintiffs, that if
at any time before the final settlement of accounts between
Norton & Co. and the plaintiffs, it should be found by the
plaintiffs that the securities mentioned in schedule A were
insufficient to secure the claim and demands of the plaintiffs,
that then and in that case the said John Norton woxdd, on

demand of
hypothecate

and

set

the plaintiffs,
so

much

forth in the

of
title

specially

mortgage, pledge,

and

immovable property mentioned
deeds specified in schedide B, aforethe

might be deemed sufficient by the said plaintiffs.
And by the said deed it was further provided that, pending the repayment to the plaintiffs of the whole of the
advances and commissions in the said deed mentioned, and
the re-conveyance, re-assignment, and delivery by the plaintiffs to thfe said John Norton of the securities in the said
schedule mentioned, it should and might be lawful to the

said, as

said plaintiffs to receive the interest, dividends, rents, and
if any, accruing upon the bonds, shares, title deeds,
and other securities in the said schedides mentioned, during

profits,

the period for which the same should remain mortgaged,
pledged, or hypothecated.
The shares of the Steam Navigation Company, and the
lease of the house between Norton and Nourse, the two
transfer or title deeds of the erf No. 17, were delivered by
John Norton, at the time of the execution of the said deeds.

—

:

:
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to the plaintiffs,

who afterwards received

of both the Graham's

Town

"w.
^^l"'

certain of the rents

houses.

The affairs of the said John Norton having afterwards
become temporarily embarrassed, a deed was on the 15th
February, 1844, executed between him and sundry persons,
his creditors, and the defendants, whereby
in order to

—

prevent, as much as may be, the diminution of his estate in
pursuing rigorous measures for the recovery of their debts
he offered, and his creditors agreed to accept the offer, to
convey his whole estate to the defendants in trust for his
creditors and whereby he, accordingly, inter alia, assigned,
transferred, and set over to the defendants, all and singular
the shares, farms, lands, &c., &c., respectively mentioned
and referred to in the several schedules thereunto annexed,

—

;

marked A, B,

0, and D, to the defendants upon trust, i7iter
and dispose of the same, and with the proceeds
to pay off and discharge the incumbrances and preferent
claims thereon, and thereafter to pay the residue thereof
unto and among the several concurrent creditors of the said
John Norton who shall have executed these presents.
The deed also contained the following clause
" And it is hereby declared and agreed by the several
alia, to sell

who severally hold securities of
the said John Norton, for the payment of their respective
claims, that they will, when required, deposit the said securities with the said, &c. (the defendants), for the purpose of
realization, upon the special trust and confidence that the
respective proceeds shall be paid over to them, to the extent
of their several and respective preferences by virtue thereof."
This deed was executed by the plaintiffs and by all the
creditors of John Norton.
Schedule A referred to in the
deed contained an inventory of his immovable property,
schedule B of his movables and other assets.
Schedule C
creditors, parties hereto,

was intituled
"Preferent creditors in the estate of John Norton, in
addition to those whose bonds are deducted from the estates
specially pledged as per Schedule A."
In this schedule the plaintiffs were inserted as creditors
holding the securities therein specified, being all those
specified in schedules A and B annexed to the deed of the
10th January, 1842, including the twenty shares in the
Steam Navigation Company, the lease of the house in
Graham's Town to Nourse, and the title deeds to the erf
and buildings in Graham's Town let to Levicks & Co. And
at the end of the list of those securities there was written
the following memorandum
" Balance of Phillips & King's account to be paid in full
out of the above securities."

™'T?LteS'of
'

'Norton.

—
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Schedule D was intituled
Concurrent claimants against the estate of John Norton,
who
hold uo security."
^'"KeeB^of
.
.
Norton.
The plaintiffs gave up the title deeds of the erf and
buildings let to Levicks & Co. upon a receipt which set
forth that they were " received by the defendants subject
to the deed of hypothecation in the possession of Messrs.
Phillips and King."
The defendants sold the shares for the net sum of £26
received £145 18s. 5d. on account for the house
10s. Id.,
let to Nourse, and £267 5s. on account of rent for the house
occupied by Levicks & Co., which they also sold and trans1846.

Feb^io.

<(

,

—

ferred for the net sum of £878 6s., making in all a sum of
The balance due to
£1,275 19s. 6d. received by them.
plaintiffs by Norton
Co., for their advances and commissions, much exceeded the said sum of £1,275 19s. 6d'., for
which the plaintiffs brought this action against the defen-

&

dants as being so much money had and received by the
defendants to the use of the said plaintiffs.
In their plea, the defendants admitted that plaintiffs had
a right of preference for the two abovementioned sums of

£26

10s. Id. and £145 IBs. 5d., payment of which they
tendered, but denied that the plaintiffs had any legal right
of preference upon the said two other sums of £207 5s. and

£878

6s.

All the facts above set forth were admitted between the
parties.

In support of the plaintiffs' claim to the £207 5s. rent
received by defendants from Levick & Co., the AttorneyGeneral, for the plaintiff, maintained that the clause in the
deed of 1842 which provided that it should he laivful for the
^plaintiffs to receive the interests, dividends, remfe, and profits,
if any, accruing upon the bonds, shares, title deeds, and
other securities, in the said schedules mentioned, during the
period for which the same should remain mortgaged, pledged,
and hypothecated, had the effect of a legal assignation in
favour of the plaintiffs of the rent, &c., therein mentioned,
which assignation was completed (if it required anything
to complete it) by the intimation thereof given to Levicks
& Co., independently of the fact of rent having, in virtue
of it, been received from Levicks & Co., and that the words
" rents accruing upon the title deeds " must be construed to be
rents accruing from the premises to which the title deeds
related, seeing that otherwise these words must be held to

have been used without any meaning having been intended
to be conveyed by them,
a presumption contrary to the
principles of legal construction
and that those words were
intended to bear the meaning which he contended should

—

;

—
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be given to them was evident from the context.
On these
grounds he maintained that the plaintiffs had as good a
right to claim that £207 5s. as they had to claim the
£145 18s. 5d., the rent of the house occupied by Nourse,
to which the defendants admitted that the plaintiffs were
entitled.

Brand, for the defendants, maintained the contrary, and
further argued that the difference between the terms made
use of in the deed applicable to the property specified in
schedule
and that specified in schedule B proved that it
was the intention of the parties that the plaintiffs should
not have the same right to the rents of the house occupied

A

& Co., which he admitted was given them to the
rents of the house occupied by Nourse, even supposing, which
he denied, that the " rents " mentioned in the clause founded
on by the plaintiffs could be held to mean the rents of the
Co.
house occupied by Levicks
With respect to the claim of the plaintiffs to the £878
6s., the net price for which the house, the title deeds of
by Levicks

&

which had been hypothecated to the plaintiffs, was sold,
the Attorney-General argued that without being under the
necessity of maintaining that the hypothecation of the title
deeds of immovable property in security of a debt, followed
by delivery thereof to the creditor, constituted any right in
favour of the creditor which would be effectual against the
creditors claiming in virtue of a sequestration of the
debtor's estate as insolvent, or against any third party,
it
was clear that such a hypothecation and deposit of the
title deeds was effectual as against the debtor himself, who
hypothecated and deposited them, so that, however great
the inconvenience he might be put to by the want of them,
he could not force the creditor to give them up without
first discharging the debt in security of which they had
and that as the trust deed executed by
been deposited
Norton was a voluntary one, executed by him before any
sequestration of his estate as insolvent, the defendants in
virtue of it were not in the situation in which they would
have stood if they had been trustees of the sequestrated
estate of Norton, but were merely his agents, or mandatories, and therefore represented him, and could be in no
better situation with respect to the plaintiffs than he himself
would have been, and consequently could not have forced
the plaintiffs to give up the title deeds to enable them to
and as the plaintiffs had only given up
sell the property
the title deeds and consented to the sale on the express condition that they were to have the same preference on the
proceeds that they had on the property, the defendants had
no better right to retain those proceeds from the plaintiffs

—

—

;

;

'846.

1—

'
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than they could have had to have compelled them to give
up the title deeds and to have sold and transferred the
Property without the plaintiffs' consent and must therefore
be held to have received the price of the property for the
use of the plaintiffs. (He quoted Aiiot on Shipping, Shee's
Burton's Compendium of the Law of Beal
Edit., pp. 72, 77
Van Leeuwen's
Coote on Mortgages, p. 220
Propertif, 515
Voet, I, 20.)
Voet,_41, 1, 42
Boman-Dutcli Law, p. 123
Brand, for the defendants, maintained the contrary, and
Matthmus de
quoted Neostadius Becisiones, 28 and 29
Auctionihus, 1, 20, 16. He also maintained that the express
provision in the deed that Norton should, on demand of the
plaintiffs, specially mortgage, pledge, and hypothecate so
much of the immovable property mentioned and set forth in
the title deeds specified in schedule B as might be deemed
sufficient by the plaintiffs, proved that Norton and the
plaintiffs never intended to create, nor thought they had
created, any mortgage over, or any interest in the premises
the title deeds of which were referred to by them. That
the trust property had been conveyed to the defendants
not merely as the agents of Norton, or trustees for behoof
of the plaintiffs, but as trustees for all the parties to the
trust deed, in order to dispose of the same and distribute the
proceeds among those parties to the extent of their several
and respective preferences. That by the term preference was
meant such legal rights of preference as were at the time of
the execution of the trust deed already fully and completely
constituted and completed, and not any of inferior right or
interest, which the plaintiffs might have previously had, in
virtue of which they might, if Norton had remained solvent,
have, by legal proceedings, obtained a legal right of preference over the trust property.
The Court held that the question between the parties
depended on, and must be decided solely according to, the
legal effect of the provisions of the trust deed of 15th
February, 1844, which must in law be deemed to have been
a trccnsaction entered into by the parties for the adjustment
of the interests which they were to have in the assets realized by the trustees.
That the schedules A, B, 0, and D,
annexed thereto, and referred to therein, must be held to
be, and have effect given to them as if they had been, inserted verbatim in gremio of the deed.
That from the tenor
of the deed and of schedule 0, it was clear that all the
parties to the deed understood and agreed that the plaintiffs,
in virtue of the deed of the 10th January, 1842, followed
by the actual delivery to them of the title deeds and other
securities mentioned in schedules A and B, had acquired a
right of preference of some kind or other over the property
;

;

;

;

;

;

;

;
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which those title deeds and securities related, which they
^^^^^^
-^
could have enforced by legal proceedings, or of the supposed
benefit of which they could not be deprived without legal ^sI^TFustees'ot
Norton.
proceedings, if at all.
And that in consideration of the
plaintiffs giving up the deeds and securities in their possession, and allowing the trustees to realize the value of
the property to which they related, it was stipulated and
provided that they should have a first preference over the
proceeds for the whole amount of the debt in security of
which the deed of 1842 had been executed in their favour
and that therefore whether they really had, in virtue of
that deed, and of what followed thereon, acquired any preference, or not, previous to the execution of the trust deed
they were now entitled to the two sums claimed by them.
The Court held that the clause founded on by the
Attorney-General had the effect of creating such an assignation of the rents accruing on the house occupied by
Levicks & Co. as could not have been defeated by the
trustees or other creditors claiming under a subsequent
deed of the nature of the trust deed of 15th February, 1844.
That the obligation on the part of Norton, in the deed of
1842, to grant the plaintiffs a special mortgage over the
lastmentioned house enabled the plaintiffs at any time to
have, by legal proceedings, compelled Norton to execute
that special mortgage, and pending those proceedings to
have obtained an interdict which would have prevented
him from, in the mean time, granting any transfer or mortgage of that house which could have defeated their special
mortgage over it.
The Court expressly abstained from giving any opinion
on the point whether a written mortgage of the title deeds
of immovable property, followed by delivery of the deeds to
the mortgagee, or the actual deposit of such deeds (without
writing) in security of a debt, could or could not create
any right or interest in such deeds, or in or to the property
to which they related, which would be effectual against any
third party having obtained either a jus in re in, or a jus ad
rain to, such immovable property.
The Court gave judgment for plaintiffs, as prayed, with

to

'

—

—

—

—

costs.
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to declare
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of a creditor whose debt had existed prior to the date
Where by the law of the Colony a
of the bankruptcy
hypothec has been acqioired affecting the property of a
bankrupt within the jurisdiction of the Supreme Court,
the hypothec can be made effectioal by an action in this
Cottrt in favou,r of the creditor of an English bankrupt
Notwithwhose debt existed prior to the bankruptcy.
standing the English bankruptcy, the Court has jurisdiction to try whether a hypothec claimed by a creditor
has been acquired prior to the banknoptcy over any of
the
Coibrt's
the bankrupt's property sitiuited ivithin
.

jurisdiction.

The plaintiff brought this action against the defendant, as
agent for the assignees of Charke, to have it declared that he
was entitled by the law of this Colony to a tacit hypothec
Solomon, q!q.
^^^
°' ^^^^ ^^ vessel Justitia, of which Charke was the owner at
charir^^
the time of her bankruptcy, for certain sums which as agent
for the Justitia he had expended on the account prior to the
date of the bankruptcy, and to have the proceeds of the said
vessel (which had been sold, and the proceeds paid into Court
by consent of all parties concerned) adjudged to him.
In bar of this action, the defendant pleaded that the
amount claimed by the plaintiff was a debt due to him by
Charke before and at the time of his bankruptcy that
Charke, while domiciled in England, had been rendered a
bankrupt in England, and his estate had been assigned,
under the English Bankrupt Statute, to assignees, whose
agent the present defendant is; and that in virtue of
Charke's said bankruptcy at and in the place of his said
domicile, England became, and now is the locus concursus
ereditorum, in regard to all the creditors of Charke, and
therefore that the defendant is bound to resort to the proper
court or courts in England, under the control and direction
of which the estate and effects of Charke are now being
administered, and there to assert his rights and claims
against the said estate, together with all preferences and
hypothecations to which he may lawfully lay claim that this
Court ought not to try or determine whether the plaintiff
has a tacit hypothec over the vessel Justitia, nor to order
distribution here of any of the assets of the said bankrupt
estate and that all such matters and questions are properly
and of right triable and determinable in England, and not
elsewhere.
Wherefore the defendant opposed to the plaintiff's claim the exception " Ne continentia causce dividatur,"
and prays that he may be absolved from the instance.
In support of this plea the Attorney-General, for the
defendant, this day quoted the authorities, and repeated
184V.

^

;

;

;
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is^r.
the arguments referred to, and used by him on the 17th
-^
November, 1846, in opposing the plaintiff's motion for a
writ to arrest the Justitia, jurisdidionis fundandm causa.
soiomon q!q.
But the Court held that if, prior to Charke's bankruptcy, Tte Assi^^ces of
the plaintiff had by the law of this Colony acquired a
hypothec affecting this vessel or any other property of
Charke now situated within the limits of the jurisdiction of
this Court, he was entitled to make that hypothec effectual,
by an action in this Court and that this Court had also
jurisdiction to try the question whether the plaintiff had
acquired prior to the bankruptcy any hypothec over any
of Charke's property situated within the jurisdiction of this
Court ; and that the sale of the vessel and the payment of
the proceeds into this Court, by consent of the parties concerned, was equivalent to an arrest, at the instance of the
plaintiff, of the vessel, jurisdidionis futidandm causa under
a writ of this Court. And therefore repelled the exception,
and rejected the defendant's claim for an absolution from
the instance.
'

;
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Solomon,

q.q.,

Assignees of Chakke.

Hypothec for advances made for furnishings
foreign port.
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agent of a ship claiming a Icdccnce of account against the
ship in which account were included disbursements for
the benefit of the ship which woidd by law have entitled
a creditor for such disbursernents to a hypothec, and
likewise charges and money advanced which would not

have entitled a creditor to a hypothec, the Court, without
deciding whether his character as agent did or did not
deprive him of the hypothec which, if not agent, he luould
have had, ccnd whether such hypothec extended to anything beyond necessar'y repairs effected on the block of
the vessel, i.e., to money expended- on tackle, apparel,
furniture, provisions, and seamen's wages : held that
inasmuch as all these claims for which a hypothec could
be pretended together amounted to a less sum than that
received by the agent on account of the agency of the ship,
he was bound to apply such amount, indefiiiitely received,
for the benefit of the ship, in the first place to discharge
the claim secured by hyiMthec, which wets accordingly
extinguished.

;
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The declaration set forth that J. Charke, as owner of the
schooner Justitia, was, prior to the date of the bankruptcy,
Solomon, q.q. indebted to the plaintiff in the sum of £274 7s. lOd., being
The ^^sipiees of ^]jg balauce of a certain account-current thereto annexed for
divers disbursements and sums of money expended by the
plaintiff as the agent in this Colony for the said vessel, for
necessary repairs effected upon the said schooner in this
Colony, at the request of the master of the said vessel, and
for various ship's supplies and stores furnished by the plaintiff, as agent, for the use of the said schooner at the like
request, and for money laid out and expended for procuring guano licences, paying Customs duties, seamen's wages,
and other disbursements for the said vessel at the like
request, and for certain reasonable and customary commissions due and of right payable by the defendant to the
plaintiff as said agent in respect thereof ; for which said
sum the plaintiff maintains that he is by the law of this
Colony entitled to a tacit hypothecation upon the said
vessel ; whereupon the plaintiff prays that it may be ordered
by the judgment of this Court that he be paid in full of his
said debt out of the proceeds of the said vessel, which have
been brought into Court by consent of the plaintiff and of
the defendant.
The defendant pleaded the general issue.
By the different accounts put in by plaintiff, as admitted
by the defendant, after sundry amendments and corrections
consented to by plaintiff, it appeared that the sum total
which had been expended by him on account of repairs to
the said vessel, tackle, apparel, and furniture, provisions,
and seamen's wages, amounted to £824 3s. 9d. that the
remainder of the amount for which he claimed credit in his
account was entirely composed of money expended in procuring guano licences. Custom-house charges connected with
procuring freight for the vessel, commission, and sundry miscellaneous charges, all appertaining to a ship's agency, but
for which it could not be pretended that by law any hypothec
was constituted over the vessel and that the amount which
during the period of the agency he had received on account
of the vessel was £1,558 lis. 9d.
EMen, for the plaintiff, in support of his claim for a
hypothec over the vessel for money expended on repairs to
the vessel, her tackle, apparel, and furniture, on provisions,
and in paying seamen's wages, quoted Inlied. Grotius, 2,
cap. 48, § 13, p. 262, Herbert's Translation ; Van der Linden's
Inst., p. 607
Van Leeuwen's Roman-Dutch Law, p. 385
Allot on Shipping, part 2, cap. 3, § 10, pp. 108, 111, 116
184J.

—

'

;

;

—

;

;

Pandects, Lib. 20,
Keessel, Thes. 417.

tit.

4,

1.

5andQ;

Voet 20, 2, 9

;

Van

der

;
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The Attorney-General, contra, maintained that the hypo—^
thee extended only to necessary repairs effected on the block
of the vessel, and quoted Van der Keessel, 417.
To show sdomo™q!q.
°'
that it did not extend to provisions, he quoted the case of
chli^r'
the Duke of Bedford, 2, Eagg. Reports, p. 294. He denied
that there was any hypothec for money expended in paying
seamen's wages, or that a bottomry bond could be granted
for money borrowed to pay them.
Vide the opinion of this
(
Court in re the Blaxih Swan, 28th February, ante p. 350.)
He quoted Hussy vs. Christie and others, 9 East p. 426, to
show that the money advanced by plaintiff having been
advanced by him in his capacity as agent for the owner
of the vessel, he could claim no hypothec for it, unless he
had obtained an assignation of their debts and hypothec
from the persons who had made the repairs or furnishings
for the vessel, and to whom the defendant had paid the
money expended by him. Lastly, he quoted Voet, 46, 3, 16
Burge, Srd vol. p. 831 and maintained that as the plaintiff
had received £1,558, indefinitely, on account of the owner
of the vessel, without any appropriation of it to the discharge
of any particular items expressly made or tacitly consented
to by the owner, the plaintiff was bound in law to apply
it in the first instance to extinguish that portion of the
debt due to him for which he had the best security, namely,
that for which he had a hypothec over the vessel, and
that as the total amount of this portion of his debt, even
allowing it to include moneys expended on the vessel's
'

i''^<=

;

;

and provisions, and in paying seamen's wages, only amounted to £824 3s. 9d., this sum was
far more than extinguished by the amount which plaintiff
tackle, apparel, furniture,

had received.
Ebden, in reply, denied this last proposition, and quoted
Bocca,p. 119, and Barels on Maritime Law. He maintained
that the hypothec over the vessel is a cumulative remedy,
and therefore that the plaintiff's argument, founded on the
plaintiff's agency for the owner of the vessel, was unfounded
and quoted Harrison's Digest, p. 2001.
The Court held that the plaintiff could not possibly claim
any hypothec over the vessel for the amount of any of the
items in his account not comprehended in the sum of £824
3s. 9d., referred to by the Attorney-General; that the
defendant would have been by law entitled to a hypothec
over the vessel for the money advanced by him under the
circumstances of the present case, for necessary repairs to
the vessel, if not deprived of the same by the fact of his
having been the agent of the owner but that it was unnecessary to give any decision as to whether the hypothec
extended to moneys expended on the vessel's tackle, apparel,
;

;
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^

and provisions, and in paying seamen's wages,
or as to the effect of his character as agent in depriving

furniture,

Feh^e
'

any hypothec which, if he had not been agent for the
^^ would havo had; because the utmost he could
claim on all those items added together was only £824
3s. 9d., which was extinguished by the greater amount
which he had received indefinitely on account of the vessel,
and which, therefore, he was bound to apply in the first

him

srtomo™, q.q.
°^
^'"^ chai-kT'^'

of

0^11®'"'

place to the discharge of this claim of £824 3s. 9d., in so
far as it was secured by a hypothec over the vessel.
On these grounds the Court gave judgment for the
defendant, and ordered the whole proceeds of the vessel
which had been paid into Court, being £198 3s., to be paid
to the defendant, less the sum of £25, which, by consent of
defendant, was ordered to be paid to plaintiff on account
of his costs.

Municipality of Geeen Point

vs.

Powell's

Teustees.
Preference.

3^xt\i
sept,

12.'

Munioipaiity of

"'

""poweirs
Trustees,

Municipcdities have none for Arrears of Rates.
Ordinance No. 4, 1839.

Brand, for the applicants, objected to the plan of distribution framed by the trustees of the insolvent, in so far as
they had refused a preference to the Municipality for the
arrears of road rates assessed on his landed property at Green
Point Under the provisions of section 31 of Ordinance No. 4,
1839, due by the insolvent prior to the sequestration of his
estate,
and had ranked the Municipality only as concurrent
creditors, in consequence of which no dividend had been
awarded to the Municipality.
Further hearing postponed.
Postea (14th June, 1848).
This day. Brand resumed his
argument, and maintained that the Municipality had, by
reason of its nature, and without any express enactment to
that effect, the same rights and privileges which, by the
Dutch law, the towns had in Holland, and inunicipia had
under the Eoman law, and that by the Dutch and Eoman
law every such community had a preference for the taxes
which by its constitution it was legally empowered to levy
and quoted Van der Linden, Inst., p. 178 Voet, 20, 2, 8

—

—

;

Loenius, Oas. 11, p. 125.
The Attorney-General, for the trustees, argued contra.
Postea (12th September, 1848).— Wylde, C.J.,

and

Menzies, J., gave judgment, that the Municipality was
merely the creature of the Ordinance No. 4, 1839, and
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ms.
consequently that it possessed no power or privileges except
such as were expressly given to it by the provisions of that
sept° 12!
Ordinance which created it, among which the right of Munid^utyot
preference claimed was not one. On this ground they Green Points.
Trustee.
overruled the objection made by the Municipality to, and
confirmed the distribution account, with costs.
Before going on circuit, Musgkave, J., had authorized
the Chief Justice to state for him, that he still had such
doubts on the case as would have prevented him from concurring in the judgment given by the majority of the Court.

Brink's Teustees
Pledge.

vs.

South African Bank.

Jus

retentionis.

of a bond, pledged hy writing, and delivered, to
him in security of a sum specified in the ivriting, has no
jus retentionis of the bond against the creditors of the
pledgee in respect of any other deht due by him to the

Tlie pledgee

pledgee.

The declaration in this case set forth that on the 19th
May, 1847, Stephanus Brink was possessed, as his property,
of a certain mortgage bond, dated 25th January, 1844,
executed by the Eev. S. P. Heyns, in favour of the said
Brink, for £1,000; and in security thereof specially mortgaged a certain house and garden, situated in Table Valley.
That the said Brink obtained from the defendants a loan of
£600, and for the security of the repayment thereof, made
and executed the following writing
:

"

South African Bank, Cape Town,
10th May, 1847.

"£600.

"Four months after date, I promise to pay Mr. Godfrey
Rawstorne, Cashier of the South African Bank, and at the
South African Bank, the sum of £600 sterling, value
received, for the security of which I do hereby pledge the
annexed mortgage bond of £1,000, passed by the Eev. S. P.
Heyns, D.D. ; and, moreover, do bind my person and
property according to law; and I do further declare that
nothing has been or will be received, either by myself or by
any person on my behalf, in part or in full payment of the
said sum of £1,000, being the amount of the security
pledged, without the previous knowledge of the chairman
and directors of the said bank, as long as the aforesaid
bond shall be so mortgaged.

"S BRINK."

is-is.

Dec,' so.'

Brink'Trruetees
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;
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That the said G. Eawstorne was and is the cashier of the
said hank, and that he was named in the said writing solely
BrinkvSusteee ^s representing and acting on behalf of the said bank, and
*^°®® ^°* pretend to have any interest whatever in the said
IfrilanBank
18*8.

Dei' 3^0."

loan or pledge.
That whilst the said bond remained pledged as aforesaid,
for the security of the said sum of £600, the said Brink
surrendered his estate as insolvent on the 2nd August,
1847 and that the plaintiffs had been confirmed as trustees
of the said insolvent estate.
That on the 5th July, 1848, the plaintiffs tendered and
offered to the defendants to pay to them the said sum of
£600, with all interest due thereon, in case the defendants
would receive the same and deliver up the said bond, so
pledged as aforesaid, which tender and offer the defendants
refused to accept, claiming certain other moneys to be paid
to them before they would give up the said bond.
That under and by virtue of the deed regulating the jointstock company trading under the firm of the South African
Bank, the defendants, as trustees thereof, are the proper
persons to be sued in this action on behalf of the said jointstock company.
Wherefore the plaintiffs prayed that the defendants, in
their capacity as aforesaid, should be condemned to come to
an account with the plaintiffs, and upon payment of the
said sum of £600, with all interest due and owing thereon,
to deliver to the plaintiffs the said mortgage bond, and to
pay the costs of this suit.
In their plea, the defendants admitted the several allegations and matters of fact stated in the declaration, and
pleaded that before and subsequent to the said 9th May,
1847,
the date when the said bond was pledged to the
defendants,
the said Brink was and became indebted to
the defendants on six promissory notes therein specified
and described, made or endorsed by Brink in favour of the
defendants
all which sums, amounting together to the
sum of £503 16s. 3d., are unsecured, unsatisfied, and unpaid
for the payment whereof the defendants alleged that they
are entitled to retain, or take, or employ so much of the
balance of the said bond after payment of the said sum of
;

—

—

;

£600 with interest as shall be sufficient to pay and satisfy
the defendants for the said sum of £503 16s. 3d., with
due thereon.
Wherefore the defendants offered and tendered to come
to an account with the plaintiffs, and to deliver up the said
bond upon payment of the said sum of £600, with interest
due thereon, and upon the further payment of the said sum
of £503 16s. 3d., with interest due thereon.

interest
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At the trial, a consent paper was put in, signed by the
attorneys of both parties, whereby it was admitted on the
part of the plaintiffs that all the promissory notes made or
endorsed by the insolvent Brink, and mentioned in the plea
of defendants, have been duly proved in his insolvent estate
by, and are still due and owing by the said estate to, the
defendants.
(As the judgment given by the Court was in respect of a
gener.^1 principle, and was in no wise affected by certain
special facts and circumstances which were admitted or
proved by the parties respectively, it is unnecessary to set
them forth.)
The plaintiffs

called the insolvent.

Stephanus Brink I executed and gave to defendants the
writing, dated 19th May, 1847.
The Bank had previously,
and then had, paper of mine in their hands which they
:

discounted for me. Before or after the execution of this
writing nothing whatever passed between the Bank and me
about this writing and the pledge of the bond therein made
being also to be in security for the payment of those discounted notes, or of others to be by the Bank afterwards
discounted for me. I never pledged the bond except in
security for the sum of £600.

The plaintiffs closed their case.
The defendants called no witnesses.
The Attorney-General, for the plaintiffs, maintained that
although by virtue of the God., lib. 8, tit. 27,
1, the defen1.

dants had a jus retentionis against Brink himself, which
entitled them to refuse to restore the pledge to him unless
he should first pay or tender to them not only the amount
of the debt for which the bond had been pledged, but also
the amount of any other debts due by him to them for
which no pledge had been given, yet that they could not
exercise the right of retention against his creditors after his
insolvency, and must give up the pledge on receiving payment merely of the debt for which the pledge had been
Because the jus retentionis of the pledge for other
given.
unsecured debts given against the debtor himself, was given
on the ground that the creditor holding the pledge was
entitled to oppose the cxceptio doli mali to the claim of
the debtor for the restoration of the pledge to him on payment merely of the debt for which the pledge had been
given, while he refused to pay other debts then justly due
by him to that creditor. And because this exceptio dolt mali
could not be pleaded against the other creditors of the
original debtor claiming, after his insolvency, that the pledge
should be given up to the general body of the creditors, on
paying to the creditor holding the pledge the amount of

isis.
Dec.' so.'
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the debt for which it had been pledged, seeing that the
insolvency did, by operation of law, instantly divest
*^6 insolvent debtor of his whole estate, and vest it in the
general body of the creditors, represented by the trustees,
g^j^jg^^ ^^^y to such real rights in or over it which had
been constituted in favour of third parties prior to the
insolvency, and without any other condition or qualification
than that the proceeds of the said estate should be distributed equally, pro rata, amongst the personal creditors of
the insolvent. He referred to the following authorities
Burton on Insolvent Law, p. 145, 146 ; Van der Keessel,

435 and 450; Van Leeiowen, Cens. For., lib. 4, tit. 87,
1
and
2 ; Vod, 13, 6, 10 ; 16, 2, 15 ; 20, 6, 16 ; 41, 1, 42
§§
Gujacius on the Code, lib. 8,
Garpzovius, Const., 40, defii. 3
tit. 27, p. 1,114, 1,115 ; Faber, lib. 8, tit. 16, defn. 4 ; GroThes.

;

Storey on Bailments, § 305 ; Kent's
584; Adams vs. Glaxton, 6 Ves.
Junr., p. 229 ; Henley on Banhrwptcy, p. 294 ; Goohe on
Mortgages, p. 491 ; Smith's Merc. Law, p. 461 ; Stair's
tius, Inleid., 3,

19,

Commentaries,

vol.

Instit.,

h.

3,

tit.

4,

16

§

;

2, p.

23;

§

Comment,

Bell's

vol.

1,

p)-

684;

2nd, p. 22.

Brand and Watermeyer,

contra,

maintained that, according

to the true construction of the lex unica of the Code,
tit.

27, the jus retentionis

lib.

8,

was given not only against the

debtor himself, but also against all persons deriving any
right from or through him, and consequently against all
his personal creditors, save and except a secundus creditor
hypothecariits, that is to say, a posterior creditor in whose
favour a second mortgage of the thing pledged to the first
creditor had been duly constituted because by such second
mortgage he had acquired a real right in the thing pledged,
in virtue of which he was preferent to any personal debt
due by the common debtor to the creditor to whom the
money had been first pledged
and that the secundus
creditor hypothecariios was mentioned not as one instance of
the rule that the jus retentionis could not be enforced against
the creditors of the common debtor, but as being the single
excepted case in which the jus retentionis could not be
enforced against a creditor of the common debtor, in like
manner as against the debtor himself. They referred to the
Van Leeuwen, Cens. For., lib. 4,
Pandects, lib. 20, tit. 4, 1. 20
tit. 10, § 37 ; Faber, lib. 8, tit. 16, defn. 2
Garpzovius, part
2nd, tit. 25, defn. 25 ; Gliristinceus, vol. 4, decis. 169 ; Ruber,
Prmlediones, b. 20, tit. C. ; Vod, 13, 7, § 6
16, 2, § 20
Leyser, vols. 3 and 4, §§ 175 and 231
42, 7, § 5 ; 20, 4, § 37
vol. l,p. 515 and 560
Hollandsche Regt. Boole, p. 245, § 1,205
Grotius, Inleid., b. 2, part 48
Van der Linden, Inst., p. 178
Pothier on Pledges, cap. 2, § 47
Muhlenhrtich, Dodrina
;

;

—

;

;

;

;

;

;

;
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2nd

Burge, vol. 3, pp. 286, 585 Code
p. 208
2,082; Macheldey's Mod. Civ. Law, vol 1,
Kent's Comment., vol. 4, p. 176 ; Storey's Equity
f. 384
Jurisprud., vol. 2, jj. 248, § 1,010
270, § 1,034-5 Zandc's
Decisions, h. 3, ii^. 10, c^ec. 7 ; Fcm c?er Berg's Consult., vol. 1,
cojft. 36 ; Prcezitcs and Brxtnneman on the Code, I. 8, tit. 27.
Postea (30th December, 1848).— The Court, for the
reasons founded on by the plaintiffs, gave judgment for
the plaintiffs as prayed, with costs.
Pandect.,

Napoleon,

vol.,

;

;

art.

;

;

;

Smith

A power

vs.

isis.

^!!l!^^",°The^SOTth
African Bank.

Eandall's Trustees.

of attorney authorizing an attorney

the Registrar of Deeds, to acknowledge

to appear before
a debt due on the

"

purchase money of land, and to pass a " schepenkennis
or mm'tgage bo7id in favour of the vendor, is « power
authorizing the attorney to insert in the mortgage bond
any clause which, by the established losage and custom of
the Colony, it is the practice to insert in similar bonds,

and therefore an authority to insert for a bond, specially
hypothecating immovable property, a clause of general
mortgage.
In this case, the Master reported that the plan of distribution framed by the trustee in the insolvent estate of
Eandall was objected to by Mr. John Owen Smith, a
creditor, on the ground that a preference of £138 lis. lOd.
was allowed by the trustee to the executors of the estate of
the late Thomas Williamson, and that the sum of £91
12s. lOd. has been awarded to them on account of the said
preference, alleged to be due upon and by virtue of a certain
bond passed by William Tennant, as agent of the insolvent,
on the 30th August, 1839, for the sum of £500, whereby
the said William Tennant specially mortgaged a piece of
ground with the buildings thereon, the property of the said
insolvent, and further, generally, his property of every
description.
Whereas the said William Tennant was not
at the time of passing such general mortgage legally em-

powered so to do.
The case having been

set down for argument, a paper containing the following statement of facts admitted between
the parties was put in
In September, 1838, the insolvent purchased from the
executors of the estate of Thomas Williamson, a house and
premises situated at Port Elizabeth, for £700.
By deed of sale, Eandall agreed to pay £100 cash by the

2

"is.

—

"

K'iu^
Trustees.

:
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1st October, 1838, and to execute a notarial bond with two
sureties for the balance, to be paid in six equal instalments.
Tliis arrangement was, however, subsequently altered,

Trustees,

for Eaudall,

1843.

"!li°'

having paid off £200, executed on the 30th
August, 1839, through his agent, William Tennant, the
bond now before the Court for the balance of the purchase
money, £500, secured by second mortgage of the house and
premises (which had in January previous been pledged
under first mortgage to the Master of the Supreme Court
for £400), and general mortgage of Randall's person and

property, in the usual form.
The power of attorney under which Tennant acted, and
which was, according to the custom of the Deeds Registry
Office, preserved there and annexed to the said bond, was
as follows
"Know all men, that I, Nathaniel Randall, have made,
ordained, nominated, constituted, and appointed, as by these
presents I do make, ordain, nominate, constitute, and
appoint, William Tennant, Esq., to be my true and lawful
attorney and agent for me, and in my name and behalf to
appear at the office of the Registrar of Deeds in Cape
Town, and there to acknowledge that I am well and truly

indebted unto Thomas Pullen and William Ward, executors of the late Thomas Williamson, of Port Elizabeth, in
the true and just sum of £500, being the balance due by
me in the purchase of a certain lot of ground with the
buildings thereon, being a subdivision of the original erf
No. 2, situate in the Main-street, in the residency of Port
Elizabeth, and thereupon, for me and in my name, to pass a
schepenkennis or mortgage bond, binding the said property
to the said Thomas Pullen and William Ward, as executors
of the late Thomas Williamson, in manner agreed upon by
a certain deed of sale, as executed before Gr. M. Brunette,
Esq., notary public, and witnesses at Port Elizabeth, on
the 21st September, 1838, as a security for the payment of
the said sum of £500, with such interest as shall accrue
thereon, at the rate of 5 per cent, per annum, commencing
from the 1st October, 1838, and for effecting the premises,
to sign and execute all papers and writings, and to do and
execute everything that shall be required to be done and
executed on my behalf as fully and effectually to all intents
and purposes as if I was personally present.
"Promising to approve, allow, and confirm all that my
said agent, the said William Tennant, shall lawfully do by
virtue of these presents.

"Given under
August, 1839.

my

hand

at Uitenhage, this

2nd day of

"NATHANIEL RANDALL."
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On the 4th February, 1842, the Attorney Eeid, acting
under a power similar to that of Tennant, and according to
instructions from Eandall, executed a mortgage bond, containing the usual general as well as special mortgage in
favour of Mr. Kishton, which he transmitted to Randall,
from whom he received no objections.
On the 10th June, 1842, Eandall personally executed a
notarial bond of general mortgage in favour of the objecting
creditor. Smith, for the sum of £288 8s. 4d., which was duly
registered on the 1st July following.
On the 18th May, 1843, Eandall's estate was put under
compulsory sequestration, and the several bonds mentioned,
with other debts, were duly proved.
With the exception of the premises thus mortgaged to
the Master and the estate of Williamson, the landed property of the insolvent realized enough to pay off their
respective mortgages, but the erf in question realized barely
sufficient to pay off the first mortgage due to the Master,
leaving a balance of only £25 18s. 2d., to be applied to the
payment of Williamson's bond, which, at the period of
Eandall's insolvency, had been reduced to £166 10s., and
the amount of £25 18s. 2d. was accordingly awarded by
the trustees to Williamson's estate in their distribution
account.
The trustees next proceeded to award a sum of £91 12s.
lOd., being the balance remaining in their hands of the
general assets of Randall's estate, to the estate of Williamson, as a preferent claim, due by virtue of the clause of
general mortgage contained in the bond executed by
Tennant. And this preference is now objected to by the
said creditor Smith, upon the ground that the said William

Tennant was not authorized

to grant

such general mortgage

as aforesaid.

The parties also put in the following paper, which was
admitted to be the correct results of an examination of the
powers of attorney filed in the office of the Eegistrar of
Deeds, and the bonds executed thereunder, which they had
procured to be made
All the bonds registered in the Eegistrar of Deeds' office
contained a clause of general mortgage in addition to the
special hypothec, with the exception hereinbefore men:

tioned.

Prior to the year 1800, no power of attorney to pass a
mortgage seems to have been registered; but from that
period the powers are pretty regularly filed with the mortgage bonds.
The earlier powers are notarial, and vary from one another
according as they are drawn up by different notaries.

^^1848^^,

„
'

so!

sn^th'ss.
Eandall's
Trustees.
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The powers
for 1804 are
'^
^
^.
wordmg most in practice.
-,.

of
a fair sample
-^

tlie

form and

.

In this year there are six powers ; the first, passed before
T. B. Hoffman, authorizes the agents to execute a special
mortgage of certain property, " according to local custom,"

naar

costume, locaal.

second, also passed before Hoffman, empowers the
agent to do " what shall be required," genquireerd werden

The

eal.

The third, passed before D. P. Haupt, directs the agent
" to do all that is necessary and required," alles te doen en
verrigten hetgeen nodig and gereqwireerd werden zal.

The fourth, passed before C. J. Goertz, authorizes the
agents to do " all that may be necessary," asles te doen en te
verrigten wat noodig weezen zal.
The fifth and sixth powers, passed before Hoffman,
authorize the agent to bind his constituent's person and
property in addition to the special mortgage, " uitsgarders
voorts generalyk haar persoon en goederen."
In the year 1805, out of eight powers only one contains
an authority to grant a general mortgage upon the person
and property of the principal.
In 1806, out of seven powers, none contain such authority.

In 1812, out of eleven powers, only one, and in 1820, out
of eighteen, none.
The powers of attorney executed in 1839, the date of
Randall's power to Tennant, have been carefully examined,

and the following

is the result of an investigation of the
14 volumes, containing 150 bonds, all containing the
clause of general mortgage, and passed by virtue of powers

first

of attorney.

Of the 150 powers, only 119 are filed, 31 being wanting,
in consequence, perhaps, of their being general powers,
which are not usually filed at the Debt Eegistry.
Out of 119 powers filed, 19 contain a regular authority,
empowering the agent to bind his principal's person and
property in addition to the special mortgage.
The remaining 100 powers make no mention of the
principal's person or property, but merely contain the usual
concluding clause to powers, " to do all that is requisite and
necessary to be done, or refer to the eostume loeaal.
Two or three powers are from firms or companies, which
will perhaps account for the absence of the clause authorizing a general mortgage, and two or three more refer to the
conditions of the agreement of sale of the property mortgaged, which are not filed, and may or may not have stipulated for the general as well as special mortgage.
'

:

:
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Much

difference of form

drawn up by

is

to be observed in the powers

different notaries, or

coming from

different

localities.

and the greater portion apparently prepared by the same
hand, do not contain the clause in question.
Thirteen powers, executed by the notaries G. Jarvis,
Oertels, Moorrees, Berrange, and Buyskes, with one exception by Jarvis, all contain a clause directing the agent to
grant a general as well as special mortgage.
N.B. Several powers, executed by the abovementioned
notaries, as also before Messrs. Cadogan, Bergh, Auret,
Plovier, and Ford, are wanting.
The parties also put in the following written statement,
the truth of which they admitted
Mr. Woeke, chief clerk in the office of the Eegistry of
Deeds, states that during a period of about twenty years,
he recollects about six instances, in which parties executing
a mortgage bond have refused to grant more than the
special mortgage, objecting to the clause of general mort-

—

all cases in

which the mortgagers appeared

in person.

The plaintiffs also put in the deposition of the insolvent,
Eandall, taken under a commission issued by the Court,
pursuant to a mutual consent of the parties, in which he,
inter alia, stated
" I do remember

employing Mr. William Tennant as my
agent to pass a mortgage bond in favour of the estate of the
I have no doubt this paper,
late Thomas Williamson.
marked A, is a copy of the power of attorney I then
executed,
"

Ward

was one of the executors in Williamson's estate.
were very friendly, and he often pressed me to buy the
house.
The agreement was that I was to pay £100 and have
transfer on passing a mortgage for the remaining part of the
money on the property.
" The paper marked B, now produced, I have no doubt is

We

Tso.
^r^^s.

Those passed before G. M. Brunette are chiefly to execute
mortgages in favour of the Orphan Chamber, and usually
contain a clause, authorizing the agent to perform " all such
other agreements as are required to be stipulated in mortgage bonds effected in favour of the Guardian Fund."
Eighteen powers passed before the notaries J. G. Borcherds, M. J. H. Borcherds, Korsten, Koselt, Chase, De
Villiers, Barker, De Wet, Barnes, W. S. Buissinne, and
Poggenpoel, do not contain the clause of general mortgage.
And it may be remarked that the underhand powers from
Graaff-Reinet, which are numerous, generally well drawn,

These were

"48.

^J^^ees^

"
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a copy of the mortgage bond executed by virtue of the
power of attorney aforesaid. I have, however, never seen
The house was
it before, to the best of my recollection.
considered ample security for the balance due.
" I did not contemplate that any other property was to be
mortgaged as security. If I had seen the mortgage bond,
of which the copy is before me, after its execution, if that
part of it which made other property answerable had caught
my eye, I might have objected to it. I should have considered that the executors had no right to that security, as
I considered the house sufficient, and that it was not the
arrangement at the sale.
" When I granted the power of attorney aforesaid, I did
not know or think it was the usage in the Deeds Eegistry
office that special mortgages of fixed property had added
to them a clause, binding generally person and property.
I have seen it in different documents since.
" I considered, when granting the said power, that the
estate of Williamson would not have any preference, except
on the house mortgaged. I felt so confident that the house
was good security for the balance, because I had on one
occasion £200 profit offered, and subsequently £400 profit,
upon the original amount purchased for.
" I remember Mr. J. 0. Smith coming to me and demanding a considerable sum which I owed him. I requested
time. He said, ' Answer me one question Is there any
general mortgage bond against you ?
I told him there was
not, but there was a mortgage on one or two of my houses,
which I named, pointing to the house I purchased of Williamson as one, naming one at the north end of Port Elizabeth, and another house at Uitenhage.
Mr. Smith then
said, If that is the case, I will take your bond and let the
debt stand over.'
This day, the Attorney-General, for Smith, in support of
the objection, quoted Van der Linden, Inst., p. YIl
Storey on Agency, cap. 2, §§ 21, 61, 70, and 76
and maintained that the power of attorney in favour of Tennant
did not authorize and would not be legally construed as
authorizing him to execute the general mortgage. That
the effect of the power of attorney must be determined
according to its legal construction, and could neither be
limited nor extended by any erroneous interpretation which
had been put on similar powers in the office of the Eegistrar
of Deeds, however long the period during which such erroneous interpretation may have been acted upon in that
office.
That Eandall had never either expressly adopted,
ratified, or confirmed the general mortgage executed by
Tennant. That even if he had intended to do so, he could
:

'

'

;

;
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not effectually ratify or conflrm tacitly, or indeed in any
way, except by appearing in person before the Registrar,
or by a power of attorney executed before a notary or the

number of witnesses, authorizing some person to
appear for him before the Registrar and ratify and confirm
the mortgage or at least by a deed of ratification executed
before a notary, or duly witnessed, signed by himself and

requisite

;

transmitted to the Registrar of Deeds.
Brand, contra, quoted Van der Linden, Inst., p. 193, and
founded on the custom of the Deeds OfSce, as proved by the
investigation, showing that a clause of general mortgage
was invariably inserted in every bond specially mortgaging
immovable property, except when specially objected to at
the time of passing such bond, and that a power of attorney
similar to that in question had always been considered,
both by the notaries in this Colony and by the Registrars
of Deeds, as empowering the agent to insert this customary
clause of general mortgage in such bonds.
He further maintained that the power of attorney in
question must be construed as authorizing Tennant to
insert in the bond, specially mortgaging the house, every
clause which by usage and custom established in the Colony
it was the practice to insert in bonds of that kind, and
consequently the clause of general mortgage. That a power
of attorney executed by A, authorizing B to bind
as a
surety, and containing a general instruction to
to
renounce the legal benefits to which a surety is entitled,
would be held in law to authorize the agent specially to
renounce each of those legal benefits severally, although a
general renunciation of the benefits would by law have been
ineffectual to deprive the surety of his right to claim them,
while a special renunciation of them severally bars the
surety from claiming them, because, except when there is
an express agreement to the contrary, in every suretyship
bond a special renunciation of the benefits severally is
universally inserted.
He also maintained that when the conditions of sale of
immovable property stipulated that the purchaser should, on
receiving transfer, execute a bond hypothecating the property sold for the two last instalments of the price, the
seller would be entitled to insist that, in the bond hypothecating the property, there should be inserted the usual and
accustomed clause, constituting a general mortgage, and
that no instance could be shown in which the general mortgage clause had not been inserted in such bonds.

A
A

—

The Court gave judgment.
Postea (30th December, 1848).
The Court held that the extent of the powers granted

isw-^j

„
'
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smltTiis

Randairs
Trustees.

;

392
jji848-

T

30.'

sn^M.
T^rtees^

to Tennant must be ascertained solely from the legal construction of the terms of the power of attorney executed by
Randall, and could not be explained, qualified, or affected
in any way by the parole evidence of Eandall as to the

extent of the power which he really intended to have
granted to Tennant. The inexpediency of allowing written
instruments to be explained or qualified by parole evidence
was well illustrated in this case, in which Eandall had
sworn that the arrangement as to the sale and purchase of
the house entered into between him and Ward was, that
he, Eandall, was to pay £100 of the price and have transfer
on passing a mortgage bond on the property for the
remainder of the price, while it was expressly stipulated in
the deed of sale that on or before the 1st October, 1838,
Eandall should pay £100 of the price, and deliver to the
said Ward a notarial bond with two sureties for £600, payable
in six half-yearly instalments.

The Court held that, according to the legal construction
of the power of attorney in question, it authorized Tennant
to insert in the mortgage bond binding the property every
clause which by the established usage and custom of the
Colony it was the practice to insert in similar bonds, and
that the result of the investigation in the office of the
Eegistrar of Deeds proved that it was the invariable usage,
custom, and practice of the Colony to insert in every bond
specially hypothecating immovable property, a clause of
general mortgage of all the property of the person executing
the bond, except when the insertion of the clause of general
mortgage was objected to at the time of passing the bond
and therefore repelled the objection and confirmed the
liquidation account, with costs.

lENZIES'

EBPOETS.

[NEW
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1828-184:9.
VOL.

II.

PART

CHAPTER

IV.

I.

SUCCESSION EX TESTAMENTO.
[testambntaey succession.]

PeINOB,

Q.Q.

DiELEMAN,

VS.

AnDEESON AND OtHEES.

Mutual

will.
Be-marriage of survivor.
Kinderiewys.
Guardianship of second husband. Jiulgment, confession

A

widow re-married, out of community of property,

to

1S29.

a second

husband, held {on the objection of the second husband) incompetent to appear in Court to confess judgment for the
amount of a kinderbewys executed before the second
marriage, by which the paternal portions of the children
of the first marriage had been ascertained.
[Vol.

Pbinoe,

Q.Q.

DiELEMAN,

I, p.

VS.

176.]

Beeeange,

Children, education

alias

Andeeson.

of.

Surviving parent is obliged, under clause of mutual will giving
usufruct of children's portion, to defray expenses of their
education out of the interest of their portion, and if

laao.
sept.

1.'
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183024.
Sept. 1.

sucli

June

,

must make good

interest is exceeded, survivor

the

,

oalance.

Kiiiderhewys : relief granted to surviving spouse from effects of
error in calculating Idnderheivys, in which there had been
entered the value of a slave who ivas afterwards declared
hy the Privy Council to have teen free.
[Vol.

Lutgen's Trustees
Mutual

I, p.

vs.

435.]

Lutgen's Executors.
Foioer of surviving spouse

Fidei-commissum.

will.

to revoke.

L.

1831.

^^""^

^-

his wife created, iy mutual will, a fidei-commissum
in favotcr of their grandson and /lis children, at the same
time empowering the survivor to cancel the fidei-commissum, and to give the capital sum to their grandson,
free and unencumhered, on certain specified conditions of
The surprudent behaviour and marriage. L. died.
viving mdow, by codicil, provided for the cancellation of
the trust on conditions other than those referred to in the
mutual will. Held, that on the ground of such variance,

and

was

the codicil

void.

[Vol.

Brink,

Mutual

q.q.

will

and

Breda,
codicil

:

I, p.

vs.

1831.

Voigt and Another.

heirs

of,

504.]

and

legatees,

appointment

under.

by mutual will, appointed the survivor sole heir,
to the usual condition of education, &c., of the
children of the marriage until majority or marriage, when
their paternal or maternal portions should be paid out
to them.
By miottial codicil, under the reservatory clause,
they thereafter exchided tvjo daughters from heirship,
aiuardcd them their legitimate, and directed that, in lieu
of such daughters, the daughters' children should be heirs
of the testators. Action was brought by the husband of
one of the daioghters to have the codicil declared void, on
the ground that it contained an institution of heir, and
derogated in this respect from the appointment of heirs
in the mutual will.
Held, that the codicil was valid,
inasmuch as the testator's daughters took under the

Spouses,

subject

39b

mutual

will mereli/ as legatees for whatever

tlum over and above

was open

it

to

sum was left
and that

issi,

Dec. 29.

their legitimate ^portion,

the testators to charge such legacies hy

codicil.

[Vol.

Eicheet's Heies

I, p.

vs.

537.]

Stoll and Anothee.

Inheritance of minor grandchildren.

Compensation.

Compensation allowed of inheritance of minor grandchildren
with debt due by their father to their grandfather ; the
father, loho died before the grandfather, having, during
the lifetime of both, acknowledged the deed, and expressed
in writing his willingness that such debt should

be

1832.

'"°*

''

deducted

from the inheritance he was to receive. Held, that this
was a discharge by the father, pro tanto, of his claim
under the will, and bound his representatives.
[Vol. I, p. 566.]

Caffin et Uxor
Mutual

vs.

Heuetley's Executoes.

will, construction of.

married in community of property, by his
bequeathed to his wife, in the following terms, in a
notarial will: "One moiety or half part, or share of BIS
property, together with the houses and the whole of his
furniture, situate N'os. 8 and 35, Dorp-street, Gape Town,
with the WHOLE of the slaves" (these houses and the
slaves, in fact, forming part of the property in coynmunity); and further desired that " tlu whole of his
property, both real and personal, with the exception of the
houses, furniture, and slaves hereinbefore mentioned^
;
should be sold by public auction " and afterwards made
a codicil wherein he altered his will as follows : " I, E. H.,
for certain good reasons, do hereby cancel and make void
such part of my will as applies to my present residence

Where

the testator,

urill

in Dorp-street, No. 8, as also my furniture and slaves
given to my wife, J. S. H. ; and I direct that the same
shall form part of my general property ; the same to be
disposed of by my executors named in my said will, and

THAT MY

"WIFE

SHALL BE ENTITLED TO ONE MOIETY

1832.

:
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OR HALF PAET OF MY PEOPEETY, BOTH EEAL AND

1832.

J™^ "•

The Court held (Menzies, J., dis.) that
ty virtue of the matrimonial community, the wife was
entitled to one half of the common property, and under
the codicil to one fourth more, heing the moiety of his
property left her hy her husland, in addition to the matri-

PEESONAL."

monial half.
[Vol.

Widow Oleeuwick
Miitual

I, p.

vs.

will, construction of.

heir.

Error, relief for.

178.]

Beegh and Anothee.

Acknowledgment of discharge hy
Interest,

enjoyment of lond-fide

possessor.

G.

and

his wife, hy muttial will, instituted the survivor sole
heir on the usual condition of giving the children of the

marriage an education,

&c.,

and of maintaining them

until majority or marriage, and then paying them such
portion as they might he entitled to in equity and accordTJie survivor, in case of
ing to the condition of the estate.
re-marriage, 'to mctke inventory and sale, and pass a hond

whole of the proceeds" in favour
The loife died. The husband caused
an inventory to he made, and the joint estate taxed at
The only child of the marriage married,
i2c^s.44,360.
and received i2rfs.ll,090, and under the belief that that
was all he was entitled to receive, gave an acknowledgment
in writing in full of all demands for maternal inheritance.
Subsequently, he brought an action for i2^s.ll,090

"for

of'

the moiety of the

the children.

more, and obtained jiodgment, hut with interest reckoned
only from the date of summons ; the Court holding the
father to have been a bond-fide possessor during the
interval, and therefore not liable for interest pereeptce et
consiomptce ante litem constitutam.

The plaintiff's declaration set forth " that on or about the
20th September, 1800, T. F. Cleeuweek and his wife, C. M.
Widow cieeu- Peusch, did duly make and execute their mutual last will
™nd Ano^'ef ^"^^ testament in writing, and which was never afterwards
by them revoked, and which, among other things, contains
the words following, that is to say
[A] " Now proceeding to the election of heirs, the testators
hereby declare reciprocally, that is the first dying, to nominate and to institute the survivor as their sole and universal
heir or heiress, and such to all the property which may be
1832.

Tjo'.
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as well movable as immovable, whether in possession
or in expectancy, without any exception, to be entered upon

left,

i832.
'°' 20!

and possessed for ever as free personal and indisputable widoTciceuproperty, all on this condition, however, that the survivor "^^ r^ot^^f^
shall be holden and obliged to give the children who are
already born, or who may yet be procreated in the present
marriage, an honest and christian education, and to maintain them until their becoming of age, previous marriage, or
other approved of state, when such sum of money shall be
paid to each of them, as a father or mother's portion, as shall
be found to be due in equity, and according to the condition
of the estate.
[B] " The survivor shall, however, in case of re-marriage,
be obliged, previously to the solemnization thereof, after a
notarial inventorisation of the estate, and a public sale of
the effects of the same, to pass a bond for the moiety of the
whole of the proceeds of the estate in favour of the children,
and to lodge the same in the hands of two good and impartial men to be chosen as superintending guardians, to which
the predeceased in that case institutes his or her children,
or, in case of their previous death, their lawful descendants
as their representatives in equal shares, without it, however,
being necessary for the same to be paid out to them previously to the period aforesaid, as the testators are desirous
that the survivor shall remain in the full and undisturbed
possession of the estate, in order the better to maintain and
educate the minors from the usufruct of their respective
shares of inheritance until the aforesaid period.
[B] " And the said testator or testatrix did likewise nominate and appoint the survivor of them as executor or executrix of their said will.
That the said C. M. Peusch departed
this life on or about the 14th July, 1814, leaving the said
J. F. Cleeuweek, and L. F. Cleeuweek her only child, her
surviving.
That the said J. F. Cleeuweek did, in contemplation of entering into a second marriage, which was afterwards duly had and solemnized, and under the provisions of
the said will, on or about the 5th January, 1817, cause the
joint estate of himself and his said first wife C. M. Peusch
to be duly inventoried and taxed, and the valuators thereof
taxed the value thereof at 44,360 rds. That on the 6th
November, 1815, the said L. F. Cleeuweek, the son, was
duly married to the said plaintiff, and he was thereupon
entitled, under the provisions of the said will, to have had
such sum of money paid to him as a mother's portion as
should be found to be due in equity and according to the
condition of the estate, but which the said L. F. Cleeuweek
did not then demand. That immediately upon such taxation
as aforesaid, to wit, upon the 5th January, 1817, the said
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ffidoVcieeu"nd^Anotoer''

L. F. Cleeuweek became entitled, under the provisions of
the said will, to demand and have from his said father, the
said J. F. Cleeuweek, a moiety of the whole of the proceeds
°^ *^® ^^^^ J^^^* ostate, that is to say, 22,180 rds. yet the
said J. F. Cleeuweek did never pay to the said L. F.
Cleeuweek the sum of 22,180 rds. but only paid to him the
sum of 11,090 rds. That the said J. F. Cleeuweek and the said
defendant M. J. Muller, with whom the said J. F. Cleeuweek intermarried for the second time, duly executed their
mutual last will and testament in writing, and a codicil
thereto, and which have never been revoked, whereby they
nominated the said defendant M. A. Bergh, with the longest
liver, executor or executrix of their said will and codicil.
That on or about the 28th May, 1829, the said J. F. Cleeuweek departed this life, leaving the said defendant M. J.
Muller him surviving, and upon or shortly after his death,
the said defendants, as executor and executrix of his said
will, took upon themselves the burden of the execution
thereof, and entered upon the administration of his estate
and the said plaintiff is entitled to demand 11,090 rds., being
the balance due to him by his said father under the provisions of the said wiUj with interest, &c."
In their plea, the defendants admitted the facts alleged in
the declaration, but pleaded "that the late L. F. Cleeuweek became of age on or about the 6th November, 1815,
and that the said J. F. Cleeuweek paid to the said L. F.
Cleeuweek on the 10th January, 1817, the sum of 11,090 rds.
as for his maternal inheritance, which was all that in
equity and according to the condition of the estate the said
L. F. Cleeuweek could claim from the said estate. And
the said defendants, for a further plea, say that the said L.
F. Cleeuweek did acknowledge on the 10th January, 1817,
to be fully and satisfactorily paid the amount of his maternal
inheritance upon the receipt of the said sum of 11,090 rds.,
and that the said L. F. Cleeuweek did on the same day
release the estate of the said J. F. Cleeuweek from all
further claim for or arising from his said maternal inheritance and the said defendants say that the said plaintiff is
not entitled in law to claim any relief against the said deed
of acquittal and discharge granted by the said L. F. Cleeuweek from the said defendants in their capacity as executor
and executrix of the last will and codicil of the said J. F.
Cleeuweek deceased."
In her replication, the plaintiff maintained that the said
Jj. F. Cleeuweek did not give such acknowledgment to the
said J. F. Cleeuweek as in the plea mentioned, but the
acknowledgment hereinafter mentioned, that is to say " I,
the undersigned, L. F. Cleeuweek, do certify that I have
;

;

;

;

:

—

;
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been fully paid by my father, J. F. Oleeuweek, for my
maternal inheritance to the amount of 11,090 rds., as well
by taking over movables at the price they were valued at,
as by an underhand bond passed by my said father in my
favour and behalf. I therefore declare to have no further
claim, and to have passed this to serve there and where my
father may think advisable." That the said acknowledgment
or receipt was given by the said L. F. Oleeuweek under
the supposition that the sum mentioned therein was the
true sum which he was justly and legally entitled to
demand and have, and was never intended by him to give
up or waive, and does not waive, any portion of the inheritance due to him, and was given by him through ignorance
and error, and is void in law."
The defendants, in their rejoinder, denied "that the
acknowledgment or receipt given by the said L. F. Oleeuweek on the 10th January, 1817, was given through ignorance or error of the said L. F. Oleeuweek, and was not
intended to give up or waive every other claim for inheritance, and the said defendants join issue thereon."
The Attorney-General and De Wet, for plaintiff, maintained
that by law, if the Widow Oleeuweek had died intestate,
leaving a surviving husband and an only son, the estate in
communion between her and her husband would have been
that
divided equally between her husband and her son
the clause in the will (marked A in declaration) distributed
the joint estate of the testator and testatrix in the same
way in which the law would have divided it if they had
died without a will and, secondly, that even if this were not
the case, the second clause in the testament (marked B in
the declaration) gave, by the express will and provision of
both parents, the son, in the event of the father's re-marriage,
a right to one half of the whole estate in communion
between the testator and testatrix (vide Cctffin et Uxor
;

;

Heurtley's Executors, l^th June, 1832, Vol. 1, p. 178)
and, thirdly, maintained that the receipt was given by the
son in error, he having been led to suppose that he had,
under the will, a right to a quarter of the estate only,
instead of to a half, to which he was by law and the provision of the will entitled, and that this receipt having been
given in error could not have barred the son, and consequently cannot bar his representative, the present plaintiff,
vs.

from now claiming the full amount to which he was by law
and the provision of the will justly entitled, and quoted
I.

7 and

I.

8,

ff.

de jur.

et fact. iqn. (22, 6).

the defendants, maintained that, admitting as he
did that, by the law of this Oolony, if the father's Srst wife
had died intestate, her husband would only have been
Cloete, for

issa.

T

20'.

widoTciccu"^

*^not^e?''
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entitled to one half of the estate in communion, and the son
would have been entitled to the other half, yet that by the
will (A), it was not provided that the son
widoTcieeu- clause in the
week vs. Beigh shouH have that share which he would have been entitled
to if his mother had died intestate, but only that he should
have what would be his legitimate portion of his mother's
inheritance,
that of which she could not by will deprive
him, and which by the law of the Colony is only one third
part of his mother's half share of the goods in communion.
2ndly. That whatever might have been the effect of the
clause B, if the father had re-married during the minority
of the son, yet that as the son was actually of age two years
before his father's re-marriage, he was only entitled to that
share to which under the will (clause A) he would have
been entitled on the day he came of age, namely, one third
of his mother's half of the estate in communion, and
that he could make no claim whatever under clause B.
Srdly. He maintained that if clause
be construed with
reference to the context, the words " after a notarial inventorisation of the estate, and a public sale of the effects of
the same, to pass a bond (bewyzen) for the moiety of the
whole of the proceeds of the estate," must be construed as
meaning one moiety of the mother's half of the estate, and
not as the moiety of one half of the whole estate in communion. ( Van Leeuwen, Otns. For. 1, 3, 8, § 25.)
4thly. That the receipt and the docquet on the account
of the joint estate would have barred the deceased L. Cleeuweek from now making the present claim, and consequently
barred the present plaintiff, his representative, from making
any such claim. ( Van Leeuwen, Gens. For. 4, c. 40.) And
that the said receipt could not now be set aside on any
pretended ground of error on the part of L. Cleeuweek as
to legal extent of his right under the will.
( Voet 12, tit. 6,
Voet 4, tit. 6, § 18.)
§ 7
Attorney-General, in answer to the last point argued by
1832.

^T

2o'.

—

B

;

defendant, quoted ff. 22,

tis.

6,

/.

7

—

8.

Gur. adv. vult.

—

Postea (20th December, 1832).
The Court unanimously
gave judgment in favour of the plaintiff as prayed, with
interest from the date of the summons and costs.
( Vide Eeis
vs.
et

Fxecjitors of Gillovjay, 1st Septemier, 1834, Vol. l,p. 186,

infra.)

The Court held that the clause B came into operation on
the re-marriage of the father, whether the children were then
majors or minors that on the re-marriage of the father, if
the son had previously become major and received his share
under clause A, he would be entitled to one half of the
;
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whole estate at the time of the re-marriage, under deduction
^^^^'3
„ 20*
of what he had received under clause A.
Kekewich, J., dissented from the limitation of the widoTcieeuinterest, and wished to have given it back to the time of ^andlioae?
the settlement between the father and son.
The other two Judges (Wylde, O.J., and Menzies, J.),
held that the father was a possessor hond fide, and therefore
ought not to be made liable for interest perceptce and presumed to be consumptce ante litem constitutam. {Voet 41,
'

1, 29, 30, 33.)

Eeis

Mutual

Exectjtoes of Gillovs^at.

vs.

will, construction of.

re-opening

Liquidation account,
of.

Where a widow who had been married in community of property received her matrimonial half, and for several years

gi^^i.^

continued to receive certain usufruct hequeathed hy her
husband, aceordi7ig to a liquidation account framed by
the executors named in a loill, made by her late husband
and herself, the Court, by a majority (Wylde, C.J., and
Kekewich, J. Menzies, J., dis.) held that after her
death her executor was entitled to impeach this account,
as based on an erroneous construction of the will; and
the account being in consequence re-opened, the Court
;

unanimously held that certain legacies which the testator
{who had been previously married) had bequeathed to his
god-children in a will, made jointly with his first wife,
specially reserved in his present will, which legacies had
been charged against the joint estate, should be charged
against the testator's separate estate ; and held, further,
that a certain amount chargeable during the marriage
against the joint estate had, hy the terms made use of in
the will by the testator, " expressly desiring that the same
may be strictly observed by HIS testamentary executors,"
become chargeable on his separate estate.

[Vol. I, p. 186.]

De Smidt
Mutual

vs.

will, construction of.

Bueton,

KO.

Usufruct.

Minor's inheritance.

Community of property.
Where, in the terms of a mutual will made by two persons
married in community, the survivor- was entitled to the

2 D

i8«.
""^
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May

28.

lisufrud of the inheritance of a minor child, under the
btorden of maintaining and ed^ocating the minor, and the
mother, surviving, had for some years allowed the interest
of the minor's inheritance, except a small annual amount
for his maintenance, to accumulate in the hands of the
Master of the Supreme Court, as guardian of the minor,
who at the same time administered his property; the
Court HELD that the plaintiff, who had married the widow
in community, and who had also for several years after
his marriage with her allowed the interest to accumulate
as before, was entitled to bring an action for the recovery
of the interest accumulated both before and after his
marriage, as being property of the community.
[Vol.

Hokak's Heiks
Mutual

will.

I, p.

ts.

222.]

The Widow Hokak.

Estopped by acquiescence.

revocation of will.

What

is

not a

Will, attestation of.

Acguiescence by the heirs of a testator in the widow's entering
on the ctdministration of the estate of her deceased husband,
and continuing therein until after the sale and final
liquidation thereof, does not bar such heirs from coming
into Court to set aside a notarial deed in which the testator professed to have reinstated the executrix as executrix
after having by codicil revoked the mutual will whereby
she had been originally appointed.
Where a testator a few days before his death called in a notary,
and declared to him his " wish to have a former codicil
annidled, and to hold his testament executed by him with
"
his wife, as of full force" and the notary " certified
this to the Court ; the Court held that this notarial instrument did amount to a de-prcesenti revocation of the first
codicil.

Semble

:

the signature of a testator and witnesses not indisto the validity of a unll.

pensably necessary

J. A. Horak and his wife, tlie defendant, on the 27th
November, 1806, executed a mutual will, whereby they
each other to be the executor or
w.°Tb*' wdow severally nominated
1833.

!!:J

"

Horak.

exccutrix of the first-dying.
On the 24th March, 1831, J. A.

Horak duly executed a
whereby he revoked his said will of 27th
November, 1806, and died on the 28th June, 1831.

notarial codicil,
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After the death of her said husband, the defendant, on
the 2nd July, 1831, produced and caused to be registered
at the office of the Orphan Chamber the said will of 27th
November, 1806, and codicil of 24th March, 1831, and also
the following instrument dated 25th June, 1831.
" I, the undersigned, J. P. de Wet, notary public, certify
that I have, on this the 25th June, 1831, repaired to and in
the presence of J. A. Horak, who was lying sick in bed,
still perfectly in possession of his knowledge and senses,
and his utterance intelligible, and who declared to me, the
notary, in the presence of the aftermentioned witnesses, to
wish (or desire) to have the act of date the 24th March
of this year, before me the notary and witnesses, annulled,
and to hold his testament executed by him with his wife of
full force, and an act formed hereof by me, the notary,

which is this.
" Thus certified
sence

of F.
witnesses.

W.

at the Cape of G-ood
Stoedel and Carol
"

Quod

Hope

W.

in the preLiesching, as

Attestor,

"J. P. DE

WET."

The defendant, alleging that the effect of this last-mentioned instrument was to render null and void the codicil of
24th March, 1831, styled herself the executrix of the last
will, and administratrix of the estate
of her deceased
husband, entered upon the administration of the said estate,
and disposed by sale and otherwise of various parts thereof.
The plaintiffs, as being some of the heirs of the said
J. A. Horak, brought, in July, 1833, an action against the
defendant, in which they alleged that the said instrument,
dated 25th June, 1831, was not written in the presence of
the said J. A. Horak, nor read to or attested by him, and
maintained that it was not a legal or valid instrument at law
either as a last will, codicil, or other testamentary disposition,
or as a sufficient declaratory act, and that they were entitled
to have the same set aside as informal and invalid.
The defendant filed an exception and subordinate plea,
in which she first excepted to the declaration, and maintained that the plaintiffs were barred from maintaining this
action against her, because, immediately after the demise
of her husband, she, by virtue of the said mutual will of
27th November, 1806, and also of the said notarial act
dated 25th June, 1831, duly enregistered, had, on or about
the 1st July, 1831, in her capacity of sole executrix of the
said will, entered upon the administration of the estate of
her said husband, and continued therein with the acquiescence and approbation of all the plaintiffs, until after the

isas.

Horak's Heirs
vs.
""'

The Widow
Horaki

;
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sale and final liquidation thereof on the 15th May, 1833,
which she was ready to verify. Wherefore, before answer-

w.The'wdow ing to the plaintiffs' declaration, she proposed against all
Horak.
j^nd every the plaintiffs, the exception of homologation and

acquiescence, and prayed that the same might be adjudged

with

costs.

And, secondly, in case the Court should overrule the
said exception, she answering subordinately to the declaration said that she admitted all the allegations contained
therein, except the averments that the said instrument of
25th June, 1881, was not written in the presence of the

said J. A. Horak, and that the same is not a legal and
valid instrument at law, both of which she denied.
And for a further plea maintained, that although the
said instrument was not read over to or attested by the said
J. A. Horak, yet that the same was not thereby rendered
null and void, because the said instrument was dictated by

the said J. A. Horak, then on his death-bed and unable to
write, to the said notary, who immediately drew up the
same at his house, at his express desire, in the presence
and hearing of the witnesses thereto, and of all the said
plaintiffs, and that the said J. A. Horak, on the following
day, confirmed the said instrument, by inquiring of his
children or one of them, whether they were satisfied with
the declaration therein contained.
In their replication, the plaintiffs denied that the defendant entered on the administration of the estate with the
acquiescence consent and approbation of the plaintiffs,
and maintained that even if they had so acquiesced, such
acquiescence would not in law be a bar to this action, and
denied all the allegations contained in the defendant's
subordinate plea.
The Court, after hearing Hofmeyr for the defendant,
overruled the exception of homologation, without calling on
the plaintiffs to reply, holding that none of the facts alleged,
even if proved, would have the effect of barring the plaintiffs
from setting aside the notarial deed of 25th June, 1831.
The Attorney -General, for the plaintiffs, put in the codicil
of the 24th March, 1831, and maintained that as it was
admitted in the plea that the paper sought to be set aside
was not written in the presence of J. A. Horak, nor read
to or attested by him, the said paper could not be deemed
to be or sustained as a codicil or as the act of the deceased
and, secondly, that although the contents of this writing
should be held pro veritate, it did not amount to a present
revocation of the former codicil, but merely an expression
of a desire, wish, or intention that it should be revoked at
some future time. He contrasted the words of the codicil
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of the 24th March, 1831, drawn by the same notary for the
purpose of revoking the will, with the words of the certifiIn the former, the words were,
cate of 25th June, 1831.
"who declared to revoke and annul a certain mutual will
(describing it), as also another will (describing it), not
wishing or desiring that the same or any of them, after the
passing of these presents, shall be of any force or effect,
but, on the contrary, shall be considered as if never at any
time passed." He argued also on the fact that the instrument of 1831 commenced with the words, " I, the undersigned, certify that I proceeded," &c., and concluded " thus
certified," and not as in the usual form of notarial acts
" thus passed."
Hofmeyr argued contra, and quoted Van Leeuwen, Gens.
For., Ind Part, \st B., C. 29, § 12, § 20; lAjhreght, Vol.
Van Leeuwen' s Rom. Didch Law, B. 3, C. 2,
29
1, p.
Neostadius,
Voet 28, tit. 1, § 23, and Groenwegen ihi cit.
Van der Linden, Gaus. Celeb. 25.
1st Decis. § 14
The Court, without calling on the plaintiffs to reply, gave
judgment for the plaintiffs with costs, on the second ground
taken by the plaintiffs, viz. that the contents of the instrument of the 25th June, 1831, did not amount to a de
prcesenti revocation of the codicil of the 24th March, 1831,
and consequently that it was ineffectual to revoke the
latter, and decided no other point, although all the judges
held that the signatures of the testator and witnesses were
not indispensably necessary to the validity of a will.
Vide as to the necessity of the notarial act being read
(
over to and approved of by the testator. Voet 28, tit. 1, 28.)
;

,•

;

:

Orphan Chamber

vs.

Cloete.

Construction of Fidei-commissum.

Accretion.

L. obtained from Government, on freehold tenure, the grant of
a farm, with extent and boundaries described. By mutual
codicil L. and wife bequeathed this farm to their son,
H. 0. L.,for a certain sum, under fidei-commissum. On
their death H. 0. L. entered into occupation, and, with
his wife, made a mutual will, instituting as heirs the
survivors jointly with the children of the marriage.
H. 0. L. died, and his widow, who continued in occu-

obtained, in her own name, from
Government, a grant of ground adjoining, and in part
She died,
surrounding, the original freeliold place.
leaving, besides daughters, one son, who, as sole heir male,
took possession, under sentence of the late Court of Justice,

pation, subsequently

"ss.

—

^^"ihe

'

waJw

Horak.
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on payvietit of a certain sum

to

the other heirs.

The

question then arose whether the grant to the widow had so
accresced to the original grant as to require payment of a
Held, that there was no
propm-tionate sum by the son.
accretion.

By

a codicil, dated 19th October, 1781, to their mutual
P. Laubscher and his wife, Susannah Bksteen, be"
orpha^amber queathod to their son, H. 0. Laubscher, at the decease of
vs. cioete.
^jg both, the place upon which we now reside, named Eoodebloem, situated between Cape Town and the Salt Eiver,
for a sum of 40,000/., under the condition that this place
shall ahvays remain and devolve on our and his family," &c.
This place, Eoodebloem, so bequeathed, was a freehold
1833.

"^'s?.'

will,

under a grant specifying the extent and bounP. Laubscher and his wife died, and Eoodebloem was entered upon and possessed by their said son,
H. 0. Laubscher, until his death. H. 0. Laubscher and
his wife, Susannah van Breda, had one son and four daughters, and on the 28th March, 1802, made a mutual will,
whereby they instituted, as their heirs respectively, the surviving spouse jointly with the children born during the
marriage, in all the property to be left by the first deceased,
movable and immovable, &c., nothing excepted, to be possessed by the surviving spouse as his or her property without interference, but under obligation to educate, until they
became of age by marriage or otherwise, when such proportion of the estate shall be given them for father's or
place, held

daries thereof.

mother's portion as the survivor shall conscientiously deem
reasonable and proportionable to the value of the estate.
H. 0. Laubscher died, and his surviving widow continued
to possess the freehold place Eoodebloem until her death.
On the 28th November, 1807, the said widow obtained from
the Governor of the Colony the following grant of G-overnment ground, adjacent to and surrounding on three sides
the original freehold place Eoodebloem, and much exceeding it in extent.
"I hereby grant unto Mrs. Susanna van Breda, widow
of the late H. 0. Laubscher, at her request, a piece of 93
morgen, 63 roods, 72 feet of land, situated in the Cape
district, at the place called Eoodebloem, extending, &c.,
&c., &c., with full power and authority henceforth to possess
the said piece of land in perpetuity and, if she chooses to
dispose of it with the approbation of Government, subject
to all such duties and regulations as are either already, or
shall in future be established respecting such lands."
Previously to 1817, a general survey of the whole lands
;

between

Cape Town and Wynberg was made by the
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Surveyor Thibault, by order of G-OTernment, and on its
1833.
completion, separate diagrams of all the different places
'^^"f'si.'
contained in it were, by order of G-overnment, made from it, orpha^amber
and lodged in the office of the Surveyor-G-eneral, as of "«• cioete.
record.
A diagram had in consequence been framed, dated
16th June, 1817, which contained the original freehold place
Eoodebloem, and the land adjacent to and surrounding it,
which had been granted as aforesaid to the widow, as forming
one place but in this diagram, the boundaries of the original
freehold place were marked by dotted lines.
The widow died in the beginning of 1818, without having
made any alteration in the mutual will of 28th March, 1802,
and thereupon the Orphan Chamber assumed the administration of all the joint estate of the widow and her deceased
husband. It was admitted by all parties that, notwithstanding the fidei-comviissuvi, the value of Roodebloem
formed part of the assets of the said joint estate, to be
distributed equally among all the children in terms of the
said will of 28th March, 1802 but a question arose whether,
under the fidd- commissary bequest in the codicil of 1781,
P. Laubscher, the only son, and therefore the only heir male
of the said H. 0. Laubscher the institute, was, as such,
entitled to claim and take the fidei-commissary estate of
Eoodebloem, on paying into the estate its appraised value, or
whether all the joint heirs, not only of the said institute, but
of his father and mother who created the fidei-commissxim,
had not, in virtue of the words therein contained, viz., " shall
always remain and devolve in our and his family," all of
them such an equal right to Roodebloem, as to entitle them
to claim that it should be put up for sale amongst them all,
and be awarded to the highest bidder of them, on payment
of the price into the estate of the said H. 0. Laubscher and
;

;

his wife.

The Orphan Chamber brought an action before the late
Court of Justice to have the claim of the said joint heirs
declared to be valid, and to have it carried into effect. In
this action they obtained judgment, as prayed, on the 13th
August, 1818, in which the place in dispute is described
merely " as the place Roodebloem, situated in the Cape
This
district, between Cape Town and the Salt River."
judgment having been brought under appeal by the son, P.
Laubscher, the Court of Appeals, on the 26th April, 1819,
reversed the judgment appealed from, declared the appellant
to be the sole heir male of his father, and as such to be
entitled to the farm Roodebloem; and decreed him possession of the same, upon the condition of his paying to the
other heirs of his deceased father and mother the sum of
sixty thousand guilders, and decreed all costs to be paid out
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of the estate of the said H. 0. Laubscher and wife, now
deceased.
This judgment was allowed to become final.
^^ t^® present action, the question was raised whether
orpha^chamber
fs. cioete.
the said P. Laubscher was, by virtue of this judgment,
1833.

?f

'

31.'

entitled, in paying the said 60,000/., to claim, not merely the
original freehold place Eoodebloem, as it existed in 1781
when the fidei-commissum was created, but also the piece of
land adjoining and surrounding it, of which the widow had
obtained the grant aboye set forth in Noyember, 1807, or
whether he was not liable also to pay to the estate of his
father and mother an additional sum of 16,000/., as the

agreed on value thereof, in order to entitle him to take the
said piece of land so granted.
Cioete,
for the defendant, maintained that the land
granted to the widow immediately accresced to the fideicomjnissary estate of old Eoodebloem, and that, after this
grant, she, being the heir in possession of the fidei-commissary estate, could not have alienated the land granted to
her, and that the same result followed from the proclamation
of the 23rd December, 1814, and the diagram of 16th June,
1817, made out from Thibault's survey.
That the new
land, having thus become an integral and inseparable part
of the old Eoodebloem, must be held to have been included
in the sentence of the Court of Appeals.
Cur. adv. vult.

Postea (31st August, 1833).— The Court held that the
lands granted to the widow did not accresce to the original
fidei-commissary estate.
That the proclamation of 1814,
and the diagram of 1817, had not the effect of consolidating
the right of property in this land with the fidei-commissary
land,
and that the sentence of the Court of Appeals
applied solely to the fidei-commissary land, and not to the
lands granted to the widow, and, therefore, dismissed the

—

—

objection.

Batt

vs.

Widow

Batt.

construction of.
Onus prohandi.
Fidei-commissum.
Will valid, though contains no direct appointment of heir.
Executors : devise to, upon trust.
Will,

An^\i
Not.

6.'

B^s.
widow

Batt.

The late Henry Batt was a native of England, and had
been married to his widow, the defendant, in England. On
the 12th May, 1832, in this Colony, he made his last will,
containing, inter alia, the following provisions
" 1st, I do declare to give, devise, and bequeath all my
:

—
:
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estate or estates, lands and tenements, chattels and effects,
movable and immovable, both real and personal, and of
whatsoever nature or kind, and all that are situated in

my

executor or executors hereinafter mentioned,
or the survivor of them, or the executor or administrator
of such survivors, upon the terms and trusts, as follows
Also the following bonds and landed property, to wit,"
here was inserted a list of 21 bonds due to him, and their
respective amounts
and also a list of 14 lots of ground,
houses, shares in the theatre and in the Commercial Hall,
40 stukvats, 37 leaguers in a certain store, a quantity of
sherry wine, and other articles and after this list the will
" All the above mentioned
contained the following words
are included in the bequest to Mrs. M. Batt, and understood
that Mrs. Batt, of the above mentioned, is to pay all the outstanding debts of the estate."
On the margin of the will, opposite to the above list, the
following memorandum was written " My debts at the
Cape are as follows Mrs. M. Batt, my present wife, holds
a bond of mine for £5000, and Mrs. B. Sheppard for Eds.
This is all / owe in the woeld, and I
10,000, or £750.
believe my outstanding debts, furniture, &c., would nearly
Africa, to

;

;

:

:

:

pay

this.

" E. E.

"
"

June

H. Batt.

19, 1832."

it, by any unforeseen accident, happen
Mrs. Batt were to depart this life at the
same time, then it is my express will and desire that the
executor or executors shall dispose of all this property in
the following manner (excepting what I may hereafter leave
to my father and two sisters), viz., all the movable property
to be sold for cash only, and the first payments of 10 per
cent, for the landed property, to be paid three months after
the date of sale, and the other payments of 10 per cent, per
annum to bear interest from the date of sale the amount
or amounts arising from the sale of one estate to be divided
equally to the undermentioned persons, viz." (here followed
the particular bequests to different persons, which it is

"2ndly.

that both

Should

me and

;

unnecessary to insert).
" Brdly. And I do further nominate, constitute, and
appoint as my true and lawful executors and trustees, Mrs.
M. B. Batt and J. D. Jackson, of Cape Town," &c., &c.
" 4thly. All my slaves belonging to the estate to be manu"
mitted after our deaths (that is after mine and Mrs. Batt.)
5thly. I do hereby bequeath {being well understood
should Mrs. Batt, my wife, survive me) to my father and

isse.

irov.s!'

,,"7",

widow

Batt,
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not.^s!'

Batt^s.

widow

Batt.

two sisters all the money I now have, or may hereafter
have in the Bank of England, as also " (here followed a list
of sundry bonds over property situated at the Cape and in
England, and of sundry houses in England, none of which
were mentioned in the lists in the first clause, and all of
which he bequeathed to his father and sisters, to be equally
divided, share and share alike).
The will contained no appointment or nomination of heirs.
The testator, Mr. Batt, died on the 31st May, 1833,
leaving at the time of his decease sundry bonds to the value
of £515 12s. 6d., and also divers promissory notes, bills of
exchange, and other negotiable documents, the lawful property, and in the possession of the said H. Batt, amounting
and also divers pieces of land
to a sum of £1,276 7s. 6d.
and other immovable property, to wit, &c., &c. and also
divers articles of household furniture and other estate and
effects, both real and personal, none of which were expressly
;

;

specified in the list in clause

bequeathed to the
the

first,

nor in the list of property
nor in any other part of

testator's father,

will.

plaintiffs, as the heirs ab intestato of Batt, brought
this action against the widow, as his executrix, to recover
from her the said bonds, bills, household furniture, and

The

other estate and effects, as specified in an inventory annexed
to the declaration, on the ground that they had not, in and
by the said last will and testament, been specifically given

bequeathed and that with regard to them no testamentary disposition had been made -by the testator, H.
Batt and consequently that, as regards the said estate and
effects, the said H. Batt died intestate, and the said plainor

;

;

are entitled to the said residuary property, as his only
legal heirs ab intestato.
The defendant put in the following plea And the said
defendant, for plea or answer to the declaration of the said
plaintiff, saith that she ought not to be condemned, &c.

tiffs

:

Because she says she admits the truth of all the matters
and things in the said declaration contained, save and except
that this defendant denies that the said testator did leave
any property, regarding which no testamentary disposition
has been made, or that he died intestate as regards any part
of his property
and, on the contrary thereof, the said
defendant saith that, under the said will and by the true
construction thereof, the said defendant is entitled to all his
property, not specifically bequeathed to other persons than
;

the said defendant, subject to the payment of the debts of
the testator
and thereupon joins issue with the said
plaintiffs, &c.
This day Brand, for the plaintiffs, opened the pleadings.
;
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when the

Court, being of opinion that it lay with the defendant to show what property was conveyed by the will to her,
The Attorney-General, for the defendant, proceeded to
argue that the effect of the first clause of the will was to
convey the whole of the testator's property, as well in
England as in Africa, as well what is specified in the list
inserted in the first clause, as what was omitted or afterwards acquired by the deceased, to the executors nominated
;
by the will, " upon the terms and trusts, as follows " and
"
that the words in the end of this clause,
all the above
mentioned are included in the bequest to Mrs. M. Batt, and
understood that Mrs. Batt, of the above mentioned, is to
pay all the outstanding debts of the estate," were sufficient
to create, and did create, a declaration of the testator that
the bequest made to his executors of the whole of his
property, as above mentioned, with the exception of such
property as is specifically bequeathed to other persons, was
iipon trust for the use of, and to be paid to, Mrs. Batt ; and
he argued that the marginal memorandum as to his debts, on
the first page of the will, the words and effect of the second
" All my
clause, and of the expressions of the fourth clause
slaves belonging to the estate to be manumitted after our
death (that is after mine and Mrs. Batt) " and the effect
and words of the fifth clause, particularly the words, " I do
hereby bequeath (being well understood should Mrs. Batt,
my wife, survive me) to my father and two sisters all the
money I now have in the Bank of England," &c., &c., were
sufficient to explain the latter paragraph of the first clause,
if it were considered as ambiguous
and to show that the
construction and effect, for which the defendant contended,
were the construction which should be put on, and the effect
which ought to be given to that paragraph, and quoted
Boberts, 1 vol. 4, 8, §§ 5 & 6.
:

;

;

Brand and Stadler argued contra.
Brand began by stating that there was no nomination of
heirs in this deed; and seemed prepared, to maintain that,
deed was entirely invalid and of no effect;
if he intended seriously to maintain this
(Vide Voct 28,
argument, he immediately abandoned it.
therefore, this

but on being asked
1,

1
29, 7, 1
28, 5, 1
Cur. adv. vult.
;

;

;

Van

der Keessel, Th. 290.)

—

November, 1835). The Court gave judgdefendant with costs, on the grounds above set
forth, as maintained by the defendant.
Postea (5th

ment

for

isss.

Nov.

s!'

BatTrs.

^^^°'^ ^att.
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Childben of Fehezbn
Collation.

vs.

Widow Hoeak.

Adiation.

certain inheritance from, the Estate of their
grandfather, jure representationis their deceased parents.
The grandfather's widow and executrix wished to compensate with such inheritance a debt paid ly her, on
account of the grandfather, for A. and B.'s father, for
a siiretyship debt. But the Court gave judgment for

and B. claimed

plaintiffs on the

and

could
J83?-^
8,
Sept.

ground that

there

was no proof of A.

B.'s adiation of their parents' estate, vjhichfact alone

found

co^npensation,

The deceased J. A. Horak had a daughter named
Hester Adriana Horak, who was married in community
of property to J. A. Fehrzen.
The plaintiffs were the
children of that marriage.
The plaintiffs' mother died on
the 7th November, 1823, and their father on the 5th June,
1823.
The plaintiffs' grandfather, the said J. A. Horak,
died on the 28th June, 1831, leaving assets to a large
amount. The defendant is his widow and executrix. The
plaintiffs brought this action against the defendant in her
capacity as executrix of J. A. Horak, to recover from her
£1,050, which they claimed as the amount of inheritance
due to them as heirs of their said grandfather, out of his
'

Children of

Fehrzen vs.
FeteeH!

Widow

Horak,

estate.

In her plea the defendant admitted all the facts alleged
in the declaration, but alleged that on the 22nd May, 1823,
her deceased husband, J. A. Horak, became bound as
surety in solidum for the said J. A. Fehrzen, the plaintiffs'
father, in a mortgage bond for 111,000/, passed by the
latter in favour of one J. M. Horak, dated 4th January,
1822. That a judgment was recovered on this bond against
Fehrzen, and a claim, in virtue of the said bond and judgment, was duly filed in the estate of Fehrzen, which, after
his decease, intestate, had been, on the 25th June, 1829,
surrendered as insolvent by the late Orphan Chamber, and
that by the liquidation account of the said estate, confirmed
by the Court on the 1st March, 1832, nothing was awarded
to the said J. M. Horak.
That on the 4th February, 1833, the said J. M. Horak
ceded the said bond and suretyship of the late J. A. Horak
to and in favour of one A. Brink, D. son, and that on the
6th May following, the said defendant, having been married
in community of property with the said J. A. Horak, and
as his widow and executrix, was obliged to pay, and did pay,
for principal and interest due upon and by virtue of the said
bond and suretyship, the sum of Eds.6,162 2 4, which said

"
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sum the said defendant
sum of £1,050, as the

gj'^v.^
entitled to deduct from the said
^
portion of the inheritance which
would have become due to the said Hester Adriana Horak, Fehrze'nm.
advanced as aforesaid by the late J. A. Horak to the said widow Horak.
J. A. Fehrzen in his lifetime, by being security for him to

is

—

the amount aforesaid, and which the defendant was obliged
to pay as executrix of her said husband as such surety as
aforesaid, and the payment of which said sum, the said
defendant submits, must be deemed and taken in law to be
an advancement of inheritance to the amount aforesaid, of
Eds.6,162 2 4, or if the said sum is not in law to be
deemed an advancement as aforesaid, then the said defendant says the same must be deemed and taken to be a
payment on account of the said J. A. Fehrzen, and for
which the estate of the said Hester Adriana Horak is
liable, as the said Hester Adriana Horak was married in
community of property with the said J. A. Fehrzen, and
must be deducted from the said sum of £1,050, the balance
whereof the defendant hath always been ready and willing
to pay, and hath tendered the same to the said plaintiifs,
and now pays the same into Court.
In their replication the plaintiffs admitted the facts, but
denied the conclusions of law contained in the plea.
This day the Attorney-General argued in support of the
defence taken in the plea, that the sum of Kds.6,162 2 4
therein referred to must be deemed and taken to be a
payment on account of the said J. H. Fehrzen, and
for which the estate of the said Hester Adriana Horak
is liable, by reason of her having been married in community of property with the said Fehrzen, and must be
deducted from the sum claimed, and quoted Voet 23, 2, 80.
He gave up the defence pleaded, that the payment of the
said sum was to be considered as an advancement.
But the Court held that, admitting that the payment of
the bond by defendant created a debt against the joint
estate, or separate estates of the father and mother of the
plaintiffs, which was now due by and recoverable from their
heirs, if they have any, still that, as the plaintiffs claim all
their share of the inheritance of their grandfather, solely
as being the heirs of their grandfather, jttre representationis,
and not as being the heirs of their own father and mother,
or either of them, and as it has not been proved that the
plaintiffs, by any aditio hcereditatis, or otherwise, have
made themselves, or can be deemed in law to be, the heirs

of their father

and mother, they were

not,

merely

as

being

the children of their father or mother, liable for the debts
of either parent, and therefore the defence set up against
their claim for

what was due to them as heirs of their
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Septus.

grandfather was untenable.

—

(

FeteenV/
Widow Horak. COStS.

[Cons. Riclurt's Heirs

vs. Stoll

KoTZES

D.

J.

K. married

upon them on

Bichert, Vol.

prayed, with

1, p.

566.]

Transfer.

Dominium.

Insol-

Costs de lonis propriis.

Trustees.

M.

J.

they bequeathed

and

plaintiffs, as

Senatus

Kotze's Trustees.

Re-marriage.

Community.
vency.

vs.

17— ad

Vide Voet, 38,

Consultum TertuUianum § 4.)
^^^^ Couit gaTO judgment for

to

S. in

community.

their sons certain

By mutual
farms,

to

the death of the longest liver, vSho

will

devolve

was

to

The wife died, the husland reusufruct.
married and enjoyed the usufruct until his death, after
The
which event the second joint estate was surrendered.
trustees in the insolvency refused transfer to the sons of
enjoy

the

on the ground that the farms had come
community. But the Court ordered
transfer, and condemned the trustees personally in costs.
the first marriage
into the second

1838.
ilJ'g.f.'

Kotei-s
Kotze's Trustees,

declaration in this case set forth inter alia that the
were the only two sons of D. J. Kotze and his
Their said parents by a joint
M. Smuts.
fi'^st wife, J.
codicil to their mutual will, dated 17th May, 1812, declared
to bequeath to their sons already born, or that might still
be born, their places called Verloren Vlei, Matroosfontein,
and half of the place called Afgunst, for a sum of 20,000/,
under the express condition that the longest living of the
testators shall always hare a free and undisturbed use
of the same, and that the said places shall not devolve
upon them until the death of both the testators. That
upon the death of the plaintiffs' mother, their surviving
father, D. J. Kotze, continued to have the free and undisturbed use of the said places until his death on the 11th
That on the 25th May, 1830, the estate
August, 1828.
of the said D. J. Kotze, jointly with that of his second
wife and surviving widow, C. M. van Zyl, was surrendered
as insolvent, and that the defendants were appointed trustees
That the defendants have refused
of the said joint estate.
to give the plaintiffs transfer of the said places, in terms of
the said codicil, although the plaintiffs have tendered
to the defendants payment of the said sum of 20,000/.
Wherefore the plaintiffs prayed that the defendants might
be condemned to give them transfer of the said places, on
payment of the said sum of 20,000/

The

plaintiffs
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In their

plea, the defendants admitted the facts alleged
plea, but denied the plaintiffs' right to maintain
this action.
Because the defendants say that the joint

in the

isss.
Aug.^^l.'

Kot^™
D. J. Kotze and his first wife, J. M. Kotze-s Tmstees.
Smuts, haying ever remained in the possession of the said
D. J. Kotze, even after his second marriage with C. M.
van Zyl, up to the time of his, D. J. Kotze's, decease,
he, the said D. J. Kotze, has rendered that joint estate, as
well as his estate with his said second wife, liable for the
debts of the said joint estate of him, D. J. Kotze, and his
first wife, J. M. Smuts.
And because the defendants further

estate of the said

say that the title to the possession of the said places by the
has been affected, and the legacy of said places
been rendered null and void, by the insolvency of the estate
of their, the plaintiffs', said father, D. J. Kotze, and his
second wife and surviving widow, C. M. van Zyl, inasmuch
as there are still unsatisfied debts contracted by the late

plaintiffs

D. J. Kotze and his first wife, J.
joint estate is still liable.

At the

M. Smuts,

for

which their

the plaintiffs, put in the will, and
and a deed of kinderbewys executed by the testator before his second marriage
in favour of the children of his first marriage, and quoted
Cens. For. 3, 11, 7; Voet, 28, 3, 11.
He admitted that
the joint bequest would have been invalidated by the
insolvency of the joint estate, at the time of the predecease
of either spouse, but that nothing else could invalidate it.
trial, Gloete, for

codicil referred to in the declaration,

He
Cens.

quoted
For.

Cens.
4,

23,

For.

43,

25,

and

23,

24,

_;

Voet,

maintained

24,

that,

3,

as

33;
soon

as the kinderbewys was executed, communio honorum
That by
between Kotze and his first wife was severed.
his second marriage he entered on a new community of
That although, as he admitted, there were some
property.
creditors of the joint estate of Kotze and his first wife who
had not made their claims against the joint estate, or
whose debts had not been inserted by Kotze in his inventory

of that estate before its liquidation, yet that the claims of
those creditors could not be brought against the children or
other representatives of the deceased spouse, who have
succeeded to her half, but against the survivor and his
estate held in community with his second spouse, and now
He maintained that even special
under sequestration.
mortgages made by the surviving father over the property
in question would not have been effectual to defeat the
jus dominii in it, which became vested in the children by
the joint will, and the predecease of the first wife. He
stated that, by a codicil to the joint will of Kotze and
his second wife, a certain piece of landed property was
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KotzTsus.
Kotze's Trustees,

bequeathed by him to one of his daughters for a sum far
below its value, and that if this piece of land was made
assets of the joint estate of Kotze and his second wife,
and in support
that joiut estate would actually be solvent
of this, he produced the minutes of a meeting of creditors
of the joint estate of Kotze and his second wife, by which
the majority of the creditors allowed the daughter to take
the piece of land bequeathed to her, on her paying 5,000/,
and stated that he was prepared to prove that this piece of
land was worth 15,000/.
Hofmeyr, contra, stated that there was no calling in the
claims of the creditors of the joint estate of Kotze and his
first wife before he executed the kinderbewys.
That the
kinderbewys was a mere private act of his own, was never
given over by him to the superintending guardian, and that
the first joint estate has never been liquidated.
Here the Court stopped the argument, and ordered the
defendants to frame and lodge an account of the sequestrated estate of Kotze and his second wife, as far as
administered, but excepting and excluding from the same
" the places Verloren Vlei, Matroosfontein, and the one
half of the place Afgunst."
This account to be lodged
with the Eegistrar on or before the 20th April next, and
notice thereof to be given to plaintiffs.
Further hearing adjourned till the first trial day in next
;

term.

—

Postea.
(2nd August, 1838). Having considered the
account rendered by defendants in terms of said order, the
Court gave judgment for plaintiffs as prayed, with costs
against the trustees personally.

WiLHELMINA

/'?.

EOBEETSON, ExECUTOE DaTIVE OF
EOBERTSON.
Will, Attestation of.

B. on his deathbed sent for a notary, and showed him a paper
writing whieh he declared to he his last will, in the
presence of two witnesses.
It was unwitnessed, and contained a legacy to the plaintiff.
The notary informed B.
of the informality, suggested the preparation of a new
will, and took short-hand notes of the testator's intentions.
Suddenly the testator died before these notes were extended.
The legatee brought an action for her legacy, and the
Court, after hearing the evidence of two witnesses as to

417
acknowledgment, upheld, as the declaration of tne tespaper-writing which he luul first produced

its

tator's will, the
to the

notary.

The declaration set forth that W. Eobertson died within
the jurisdiction of this Court on the 21st March, 1839, and
that defendant has since been duly appointed his executor
dative;
that by a certain private and underhand paperwriting, written and signed by the said W. Eobertson, dated
31st January, 1833, Haasdendal, the said W. Eobertson
declared the said paper- writing to contain his last will
and testament, and therein, inter alia, declared to have
bequeathed to the said plaintiff certain movable property,
&c,, &c.
That on the 21st March, 1839, and at Haasdendal aforesaid, within this Colony, the said W. Eobertson, then being
on his deathbed, but in perfect soundness of mind, memory,
and understanding, produced to John Eeid, a notary public,
duly admitted, &c., &c., the said paper-writing, and declared
the same to contain his last will and testament, touching
and concerning all the matters and things therein mentioned, and did, moreover, especially declare with regard
to the said legacy to be paid out and delivered to the said
plaintiff, as set forth in the said paper-writing, that he
desired the same to be secured to the said plaintiff in the
most absolute manner ; and that after the said John Eeid,
as a notary public, had received the said paper-writing as
containing the express declaration of the said W. Eobertson making and securing the aforesaid legacy to the said
plaintiff, and while the said notary public was preparing
the minute of a notarial will to be by him passed and
executed, the said W. Eobertson departed this life, and
thereby confirmed this said paper-writing in so far as the
same was expressly confirmed and declared to be the last
dying will of the said W. Eobertson to the said notary
public and that the said paper-writing, as so confirmed and
declared by the said W. Eobertson to be his last will and
testament to the said notary public, is in law sufficient
and valid to entitle the said plaintiff to claim the effect
of the aforesaid legacy ; wherefore the plaintiff prays that

—

;

defendant, in his aforesaid capacity, may be condemned
and pay to the said plaintiff the following
property, &c., &c., with costs.
In his plea, the defendant admitted that the said Mr.
Eobertson did, in his lifetime, write and sign the paperwriting in the declaration mentioned, and declare the same
to be his last will and testament in the presence of the said
John Eeid, but denied any other fact and matter in the
to deliver over

2 K

1839.

^^"f 31!
'

wnhdiiilnais.

ExMutor'Drtivc
of Eobertson.
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And, for a further plea, the
declaration alleged.
defendant saith that the said paper-writing is not a good
and valid last will and testament under the law of this
Colonv.
I am an attorney of the
Plaintiff Called John Eeid
On the 21st day of
Supreme Court and a notary public.
March last, I was sent for, and went to the house of the
deceased Mr. Eobertson, on the Camp Ground, and saw
him about four in the afternoon. I found him sick in bed,
but in the perfect possession of his senses he was aware of
the dangerous state in which he was, and he said he did not
wish me to go home again, lest some accident, by which I
understood his death, might take place in the interim. He
pointed to a writing-desk, which he said contained his last
will, and told me to open it.
I did so, and found a pocketbook, which he said contained the will. I opened the
pocket-book and found the paper now shown me (that
referred to in the pleadings), in the same state in which it
is now
it was not under an envelope.
He said " This is
and
I
wish
codicil
my will,
a
should be made to it." I first
had a conversation for about an hour with him on medical
subjects, and then he said he wanted to make some alteration in it by a codicil.
I read the whole of this paperwriting to the deceased, and left the room for the purpose
of acting on his instructions after I had been out of the
room for about a quarter of an hour, a servant came and
told me he was worse ; I went to him found him insensible,
and in ten minutes he died. When he told me the alterations he wished to have made in the codicil, there was no
person but myself in the room. When I read the paper to
Mr. Eobertson, and came to that part which refers to plaintiff,
he told me that if the legacy to her could be put in stronger

said

*^"f'3i!
7)5.

Kobertson,
of Robertson.

:

;

:

;

;

terms, I was to do

it.

Cross-examined When he asked me to make a codicil, I
told him that, as the will was not witnessed according to the
laws of the Colony, I apprehended it might be invalid, and
advised that the contents, with the exception of the omission
of certain parts, which the abolition of slavery, and other
circumstances, which had occurred since its date, had
rendered unnecessary, should be embodied in a new and
formal instrument. I made a minute at the time in shorthand of all that passed between him and me on the subject
of the will, and the alterations he directed, which I afterwards extended into the paper I now produce, and which I
swear contains the truth. He died of apoplexy brought on
by his incautiously getting out of bed.
:

Plaintiff closed his case.
Defendant called no witnesses.

I;
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Plaintiff quoted

Van

"sd.
der Linden, p. 126, and the cases
For., 3, 2, § 9 and
^"^-^f
10; Roll. Consult., Vol. 4, case 309, Vol. 3, case 108, Vol. 1, wiiheT^na™.

inibi

cit.

case

25; Van Leeuwen, Cens.

case 93.

Kobertson,

Attorney-General, for defendant, stated that his client
only wished the general principle to be decided, and argued
that, except in certain privileged cases, of which this was
not one, the presence of a notary and two witnesses at the
acknowledgment is an essential soleinnity to render valid
any writing, even admitted to be written and signed by the
deceased, and to have been acknowledged by him on his
death-bed to be his last will.
In like manner, that no
nuncupative will, or instructions given to make a will, is
effectual, unless made or given in the presence of a notary
and two witnesses. {1st Victoria, c. 26, and quoted Van der
Linden, p. 125.)

Further hearing postponed.

Parties to be allowed to call

further evidence.

—

—

Postea (31st August, 1839).
Plaintiff called Leentje.
was in Mr. Robertson's service. I was in attendance on him
the day on which he died. I know Mr. Eeid. I was in the
room when he came to Mr. Robertson, who was very sick
but he could speak and was in his perfect senses, and talked
sensibly and did not wander.
I was in the room when Mr.
Robertson sent for a writing-case, out of which Mr. Reid
took a paper by desire of Mr. Robertson, who said, when
Mr. Reid had got the paper, " This is my testament, this is
my will." Mr. Reid looked at it and said, " There are no
witnesses."
Mr. Robertson said, " Never mind, it is my
will
it is my testament."
We were then desired to leave
the room. I remained near the door and heard Mr. Reid
read the paper. During the time Mr. Reid was doing so,
I heard my master say " yes, yes, yes," as the different
sentences were read. After it was read, Mr. Reid called us,
and I went into the room Mr. Robertson was then in his
perfect senses, and continued so to the last moment.
Betje.
I was in the service of Mr. Robertson, and was in
the room on the day of his death. After Mr. Reid came, I
heard Mr. Robertson tell my father to bring the writingMy father did so, and Mr.
case, in which the paper was.
Reid took out a paper, and Mr. Robertson said it was his
testament. He had said to Mr. Reid, " If you open that
desk, you will find my will," and when Mr. Reid did so
and took out the paper, Mr. Robertson said, " That is my
will."
He asked Mr. Reid to read it, but he said there
were no witnesses. Mr. Robertson said, " I don't care for
go on and read it " and Mr.
that, my will stands good
;

;

—

;

;

ofEobertson!^
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Mr.
to leave the room, which we did.
Eobertson was then in his full senses.
On hearing the above witnesses, the defendant not
^^^^^^g any further opposition, the Court unanimously
fouud the paper, founded on in the pleadings, to be the
valid last will and testament of Mr. Eobertson, and gave
judgment for plaintiff as prayed, with costs. ( Vide Orel. 15

Eeid then told us

1839-

ra.

ExfOTtorDSive
of Eobertson.

of 1845, Section

Van dek
Action
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Spuys

to set

as

vs.

Attestation of Wills)

Maasdoep, Executob of Domds,
AND ApLOON.

a loill on the ejround of imbecility
consequent curatorship.

aside

A father cannot

to

and

hy will, hy placing his daughter under curator-

ship, deprive licr after majority of the administration of
her affairs, and the power of making a will.

Domus and his wife, S. N. de Wet, in their joint
dated 22nd July, 1794, inter alia declared " to prevandeTspuyB legate, make, and bequeath to their noiu imbecile daughter
-^o"^^'s> 15,760/.," and also appointed her to be one
^u^oM^ilf ^- ^Domus, and
of the joiut helrs of the longest liver of the said spouses.
Apioon.
^^^ further directed that the share of inheritance devolving
on the said M. N. Domus, as well as the said prelegated
sum of 15,760/. " shall remain under the administration of
the Orphan Chamber, until such time as they (the Chamber)
shall be convinced, or it shall be declared by the Judge,
that the said M. N. Domus is possessed of her senses and
;
understanding " and also appointed the Orphan Chamber,
after the death of the longest liver of the said spouses, to
be guardians of their said unfortunate imbecile daughter.
By a codicil dated 14th September, 1811, the said
spouses revoked the above appointment of the Orphan
Chamber, and appointed the defendant Maasdorp, to be the
executor of their said will, administrator of their said estate,
and guardian of their said imbecile daughter. P. N. Domus
died, and was survived by his wife.
Thereafter the defendant, Maasdorp, presented a petition to the late Court of
Civil and Criminal Justice, setting forth his said appointment as executor administrator and guardian, and having
annexed thereunto a copy of the said codicil, in which he
stated "that some doubts have arisen in the mind of the
petitioner as to the right and competency of the testators
in respect of their appointment," and thereupon prayed the
1839.

^7,'

I*'-

P. N.

will,
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Court to confirm his appointment as curator over the imhecile
M. N. Domus.
On considering this petition and the copy of the codicil,
without any further evidence, and without calling or making
M. N. Domus a party in any way to the proceedings, the
Court made an order, dated 4th September, 1817, appointing the defendant, the petitioner, as curator over the imbecile
M. N. Bomus, ivith such power as hy law appertains to curators
On the 23rd August,
over persons requiring superintendence.
1820, the said M. N. Domus made a will bequeathing certain
parts of her property to the plaintiffs.
" On this, the 23rd
This will commenced as follows
Blommestein,
Secreme,
van
before
P.
C.
August, 1820,
tary of the district of Stellenbosch, practising as a notary
_

_

:

and in the presence of the hereinafter named commissioned officiating Heemraden as witnesses, appeared the
major Miss M. N. Domus, known to me, the Secretary, and
to the commissioned Heemraden, in hodily health, in full
public,

possession of her senses and faculties of speech, and fully able
to make a testament, as appeared at the passing of these
presents, signifying a desire to dispose by will of these
goods, so doing without being thereto advised or induced

by any person," &c., &c.
The will was subscribed by the said Secretary and M. N.
Domus, in presence of and attested by A. Brink and J. C.
Briers, officiating Heemraden, and by it the defendant
Maasdorp was appointed her executor.
On the 8th of July, 1834, and 26th of August, 1836,
M. N. Domus, in virtue of the reserved power to that effect
in her said will, executed two codicils thereto before the
Notary Auret and witnesses, the said notary having, by
direction of the defendant, called on M, N. Domus to
first codicil which she gave
was drawn by the said notary
from a note given him by defendant of what the codicil was
to contain, which note the notary showed to M. N. Domus
before he made out the codicil, and conversed with her
respecting it, when she said it was according to her desire.
Defendant was also present at the execution of both
codicils. The other defendant, Aploon, was a legatee under

receive her instructions for the

him.

The second

isss.

^Z'

codicil

the codicils.

M. N. Domus died on the 24th June, 1839, and thereafter
the plaintiffs, as heirs at law of the said M. N. Domus, and
also, as it would seem, as heirs under said will of 23rd
August, 1820, brought this action, in order to have the
said codicils set aside and declared null and invalid, as
having been made and executed by the said M. N. Domus
when ^-Itc wiiv of unsound mind, and had been adjudged and

^^^
"s-

'*'

^puys

Maasdorp,

Domus, and
-Api"™-

;;

±22
1839.

^°J' u.

vantta~spuys
vs.

Maasdorp,

Domus"nd
^P"""'-

declared to be of such unsound mind by an order or decree
of the late Court of Civil and Criminal Justice of the 4th
September, 1817, whereby the defendant Maasdorp had
bceu appointed her guardian, and which appointment contiuued of power and effect until the death of the said M. N.

Domus.
The defendants

pleaded, firstly, the general issue
secondly, they denied that M. N. Domus had been adjudged
and declared by said decree or order to be of unsoimd viind ;
and thirdly, they averred that the said decree had been given
without any inquiry or examination whatever into her state
of mind, and also without her having been a party to any
suit or application for obtaining said decree, and that it had
been passed causa i-ricognitd and inaiodita parte.
Cloete, for the plaintiffs, put in the above-mentioned wills
and codicils, both of P. N. Domus and his wife, and of
M. N. Domus, and the petition of Maasdorp with the order
of the late Court of the 4th September, 1817, quoted Burgc's
Colonial Law, 4 vol., 2^. 328, and maintained that in respect
of this evidence, the burden of proving M. N. Domus to be
sane at the time of executing the codicils, was now laid on
the defendants who maintained their validity.
But the Court held that neither the will of the father nor
the order of the 4th September, 1817, given, as it was, ca^ksd
incognita ct parte inaiiditd, were pier sc such prima facie
evidence of M. N. Domus's insanity as to relieve the plaintiffs from the burden of proving her to be insane.
Thereupon, the plaintiffs and defendants proceeded to call several
witnesses as to her state of mind, and as to the facts above
set forth.

After which Cloete, for plaintiffs, quoted Surge's Colonial
Law, 4 vol., c. 7
Williams's Lata of Executors, p. 33
and
maintained that he had proved that Miss Domus, from 1803
till 1825, laboured under such imperfection and imbecility
of mind as rendered her incompetent to make a will, and
that this threw on defendants the burden of proving her
sanity in 1834 and 1836, which they had failed to do.
2ndly. He quoted Voet 28, 1, 11, and maintained that the
codicil of 1834 was null, as it had not been dictated by Miss
Domus, but merely assented to by her on being read over
;

;

to her.

3rdly. He maintained that Miss Domus having, whether
properly or improperly, been placed by the late Court under
curatorship, could not, while that curatorship was suffered
to subsist, make a will without the leave and authority of
the competent magistrate or tribunal, even with the consent
of her curators, and quoted Van der Linden Inst., 128
Grotitos, Inl., 2, 15, 5
Voet, 28, 1, 34.
;
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1839.
Brand argued contra, and quoted Voct 27, 10, 7, " cvj^m
Nov. T.
etiam rei."
» !*
2ndly. That even if the curatorship had been legally ap- Van der Spuys
Maasdorp,
pointed, still that the codicils in question were valid, as being vs.Execator
and
Domus,
in faYour of relatives and perfectly rational. ( Voet 28, 1, 34, of

Aploon.

" ac ex iwvellm.")

Lastly. That Miss Domus had not been proved to labour
under such mental incapacity or imperfection as to disable
her from making a will. ( Voct 28, 1, 32 Williams's Law of
;

Executors, Vol. 1, p. 34.
Van dcr Linden, p. 419.)
Cur. adv. rnlt.

Jitrisprurlnitia Forcnsis, edited

by

—

Postea (14th Nov., 1839).
The Court gave judgment for
the defendants with costs. They held that a father could
not by will place a daughter under curatorship so as to
deprive her, after majority, of the administration of her
That the decree
affairs, or of the power of making a will.
or order of the Court had been given or made caicsd incognita
et inauditd parte, and was therefore null and of no effect.
That even if the act or order had been valid, it only restricted her from acting without the consent of her curator.
Consequently, that the codicils having been made with the
full knowledge and consent of the curator were valid, notwithstanding the existence of the order and the curatorship.
That Miss Domus had not been found to have been of unsound mind, and therefore incapable of disposing of her
effects

by

will.

In re Hereon; M^atees, Applicant.
Ord. 104, §§

3, 6, 7.

Master.

Registration of

toill.

Notary.

Protocol.

On

the death of testators who have made notarial idlls, the
original mil must he taken from the notary's protocol,

and even if more
he enregistered with the Master
mils than one hy the same testator be so offered, the Master
is hound to enregister the same, leaving the question of
their relative validity to he decided hy the Court on
and

,-

action.

Musgrave, for Waters, moved for a rule on the Master
to enregister in the Eegister of Wills, in terms of the 7th
section of Ordinance No. 104, a document purporting to be
a copy of a will

made by Herron,

deceased, before the late

^isw.^

?^

'

^"^ftl™"'
Applicant.
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Notary Cadogan and witnesses, and which notarial will was
^^^ .^ ^-^^ protocol of the said Cadogan, in the possession
which will the said
"wSerar' of his partner, the Notary Eeid, and by
Applicant.
Waters and another were appointed executors of said will.
The Master objected to this on two grounds 1st. Admitting that the paper sought to be registered was a true copy
of the notarial will in the protocol, he maintained that
by the provisions of the said 7th section, the Master would
only be required to enregister, and could only enregister,
the original of wills, even although notarial copies, and
admitted to be true copies, and therefore that if this will
were to be enregistered at all, it could only be legally
enregistered by enregistering the original deed in the
protocol of Notary Cadogan, out of which the Master
alleged that he could not obtain it, except under an order
from the Court.
And 2ndly. That as there was evidence to show, and,
indeed it had been admitted, that what is commonly called
the gross of the will in the protocol had been delivered to
the deceased Herron, either in the form of a duplicate
signed by Herron and by the notary and witnesses, according to the practice of some notaries, or of a copy signed by
the notary, and verified by his notarial attestation, according to the more general practice, the gross so delivered must
be considered and held to be the original of Herron's will,
and that which could alone be enregistered as such, and
that as this gross had not been found in the repositories
of the deceased, it must be presumed that he had destroyed
it, and thus entirely revoked and cancelled the will made
by him before the notary Cadogan; or, at least, that the
said will in the protocol could not be enregistered, or in
any way given effect to, as the will of the deceased, unless
the said gross were produced uncancelled, or its non-appearance accounted for in some other way, by evidence that it
had not been destroyed by the deceased with the intention
of revoking and cancelling his will. It was stated by the
Master, that in no case since the passing of the Ordinance
No. 104 had the original of any notarial will inserted in
the protocol of the notary been enregistered, but that such
notarial wills had invariably been enregistered by the regisi8«.
ApriMs.

:

tration of the gross.

The Court held that the copy produced by the applicant
was not entitled to be enregistered as the will of the deceased, but that under the provisions of the 3rd section
of the Ordinance No. 104, every notary in whose protocol
or possession there was at the time of the death of any
person, any deed being, or purporting to be, or intituled, the
last will, codicil, or other testamentary instrument of such

425
laio.
deceased person, was bound, and on failing to do so could
p^^^.
be compelled, under the provisions of the 6th section, to
deliver or transmit the same to the Master, who, under the ^"wa^e™"'
Applicant.
provisions of the 7th section, was bound to enregister every
such deed or instrument in the original in the Registry of
Wills, even although two or more such deeds or instruments, executed at different times by the same person,
should be delivered or transmitted to him, leaving the
validity or legal effect of every such deed or instrument
to be afterwards decided by a competent Court.
The
Court therefore ordered the Notary Eeid to take from the
protocol of the
Notary Cadogan, the notarial will
(authenticum)
which had been executed before said
Cadogan by the deceased Herron, and to deliver the same
to the Master, and that the Master should enregister the
same in the Eegistry of Wills. It was not necessary to
decide, but the Court expressed an opinion, that the mere
fact of the destruction by the testator, much less the mere
non-appearance of the gross which he had received from
the notary, was not per se sufficient to destroy or impair
the validity of any notarial will {authentimom) inserted
and existing in the protocol of the notary at the time of
the death of the testator ; and the Court suggested that
every notarial deed, being or purporting to be the last will
or codicil of any person who had died since the passing of
the Ordinance No. 104, and now in the protocol of any
notary, should be taken from the protocol and delivered
and transmitted to the Master, to be by him enregistered
in the Eegistry of Wills.

OOSTHUYSEN WeSSELS
Mutual
G.

J.

S.

will.

VS.

Acquittance

and A. B.

EXECUTOKS OF EeNSBUEO.
and

spouses, hy

discharge.

mutual

Estoppel.

will appointed the

plaintiff, in case they loth died vjithout issue, heir of the
S.
whole joint estate on the death of the longest living.
His widow re-married M., and executed a second
died.
mutual will with him, revoldng the former mutual will
of herself and her deceased husband in so far as regarded

the substitution of the plaintiff as heir to her share of the
joint estate, declaring the pilaintiff only entitled to the
share of her late husband on her decease -under a certain
She afterwards paid over such hcdf to plaindeduction.
written discharge.
Held,
tiff, and took from him a full

:
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that this iarred the plaintiff fro7n
the second mutual loill and to claim

"^
°vesseis

l™
°*

'itensbu?

the first.

Snyman and

community

in

'

action to set aside

under

his wife, A. M. J. Rensburg, married
of property on the 19th January, 1811,
executed a joint will, in which they appointed the longest
^^^®^' ^°^® *^^*^ Universal heir in his or her estate, and in the
event of them both dying without issue, they appointed the

C. J.

1840.

an

plaintiff their sole

to be left

him

by them,

after the

and universal heir of the whole estate
to be entered upon and possessed by

death of the longest

liver.

Snyman died. His widow married MuUer, and jointly
with him executed a will, dated 25th January, 1823, in
which she appointed the defendants her executors, and
expressly revoked her will of 19th January, 1811, in so far
as regarded the appointment or substitution of the plaintiff
as heir to her share of the joint estate, and declared that
plaintiff, by virtue of said will of 19 th January, 1811,
should only be deemed entitled to claim and demand the
share of her said deceased husband, which share she declared
should be paid over to plaintiff after her decease, under
deduction of the Trebellianic portion.
Thereafter, on the 7th September, 1830, the said Mrs.
MuUer paid over to plaintiff the amount of the share of
her deceased husband in the joint estate, and obtained from
him the following acknowledgment
"

"

7th September, 1830.

the undersigned, as heir in the estate of the late
C. J. Snyman, acknowledge to have received my share of
inheritance out of the abovementioned estate, from Mr.
M. A. MuUer, and that I have nothing to claim from said
estate of whatsoever nature.
This I have given as an
acquittal in full for the said inheritance, in presence of the
undersigned witnesses.
I,

(Signed)

"

W. OOSTHUYZEN WESSELS."

The Court held

that this deed barred the claim made by
the plaintiff in the present action against the defendants,
the executors of the said will of A. M. J. Eensburg, of the
22nd January, 1823, to have the revocation of her former
will set aside, and to be declared sole heir of the whole of
the joint estate of Snyman and his wife, existing at the
death of Snyman, and as such to receive out of the estate
of the deceased Eensburg, afterwards Muller, the amount
of her share of said joint estate, and gave judgment for
defendants.

[Vide

Van Renen

vs.

Be

loth May, 1839, post, p. 470

]

Wet,

Executor of Neethlina,
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Sandenbeegh, Husband of Zibee,

vs.

Executoes of

ZiBEB.
Firlci-co7n7nis$uin.

Legitimate portion.

Widoiv Z. appointed her daucjhter Z., married to plaintiff, her
sole heiress, subject to a fidei-cominissum that the daughter
should enjoy only the interest during life, and that on her
death the interest should go to, 1, The plaintiff; 2, The
children of her daughter ; and on their death the capital
to he divided among the grandchildren of Z.
Plaintiff,
in right of his wife, claimed her legitimctte absolutely,
and interest 07i the balance during life, lohich the Court
ctwarded.

The

i84i.
were that the deceased Widow
the mother of plaintiif's wife, by her last will
dk.is.'
nominated the plaintiff's wife to be her sole and uni- g^nd^ergh,
versal heiress in all her property, movable and immovable,
2-i?^"^''™Kxecu
without exception, under condition that the whole inherit- 'tors ofzibee.
ance should remain entailed under fidei-commissum, under
the express stipulation and condition that the said plaintiff's
wife should only enjoy and apply as she may think fit,
during her lifetime, the interest of the capital of said inheritance, and that after her death the said interest should be
enjoyed, iirst, by plaintiff if he survived secondly, by the
children of plaintiff's wife and thirdly, " after the death of
the said grandchildren of the said testatrix, the capital of
her inheritance in proportion to the number of such grandchildren shall devolve in full and free property on the grandchildren of her said daughter," thus substituting as her
heirs the grand-grand-chilAxea. of the testatrix.
Plaintiff claimed in this action that under this will his
wife, who was the only child and sole heir of the testatrix,
should, as such, be found entitled absolutely and unconditionally to her legitimate portion of the estate of her
mother, being one third share of the net amount thereof,
and also to the interest annually accruing on the remainder
of the estate still to be left under the fidei-commissum.
The defendant's maintained that plaintiff was entitled to
claim only either her legitimate portion without the interest
of the remainder, or the interest of the whole without her
legitimate portion, and that she miist elect which she would

facts of this case

Zibee,

;

;

take.

Van
quoted Van der Linden, p. 135
Alers Rules
Locnius, Decis. 85
316
76
Voet, 5, 2, 64, and 36, 1, 52.

Cloete, for plaintiff,
del-

Keessel,

Thes.

;

;

and Definitions, p.
Brand, for defendants, stated that

;

;

in his opinion the law
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1841.

Del.'u.'

sand^^Srgh.

was clearly with the plaintiff, and that defendants had only
defended the case in order to have the judgment of the
Court thercon.

Husbaodof

(Ji(,f_

Vult.

(jf?^.

Zibee, us.Executors of Zibee.

—

The Court, in respect of
Postaa (13th December, 1841).
the law as laid down in Voet 5, 2, 64, gave judgment for
plaintiff as prayed, costs to be paid out of the estate before
liquidation thereof.

Gnade

vs.

Execcjtoes of Piton, and Beugevont,
Executeix, and Beale, Executor

Widow and
OF

J.

N. Gnade.

Pleading.

Exce]}tion.

Mortgage bond.

Tacit hypothec.

G., hy mutual ivill, instituted their children {of
Mrs. Q. survived
plaintiff was one) their heirs.
Plaintiff obtained
and, acted as executrix of the estate.
judgvient against her in that capacity for the ammmt of

Mr. and Mrs.

whom

Mrs. G. borrowed certain moneys from
his inheritance.
one P., and pas.sed to him a bond hypothecating a house
and premises. This ctction ivas brought by the plaintiff
to have it declared that he had, by virtue of his tacit
hypothec, a preference before P. as mortgagee.
It was objected by defendant that plaintiff should have proceeded to execute the judgment obtained; but the Court
held it was optional with him to do that or bring this
action.

The plaintiff's declaration set out that the deceased J. N.
Gnade and his widow, the defendant, made a mutual will,
^^^ confirmed by his death, whereby a certain amount
'^'torsofpftoD™'^^^''^
1842.

Feb^s.

of inheritance was bequeathed to plaintiff and the other
children of the testator and testatrix ; that after the death
of j.^'n^ Gnad" o^ ^^^ testator, his widow the testatrix entered on the administration of his estate as executrix testamentary ; that the
and Beugevont,
Esecutrixrand

plaintiif afterwards obtained against her, in her said capacity,
a final judgment of the Supreme Court for £204 3s. 6d.,
with interest and costs, as the amount of the sum bequeathed

him under the will. The plaintiff further stated that the
defendant, the said Widow Beugevont, after the death of her
husband, " for the purpose of securing the repayment of
certain moneys borrowed by her from one J. D. Piton, now
deceased (whose executors were defendants in this action).

to
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specially hypothecated to the said Piton certain three houses
18*2.
and premises (therein specified and described), of which
houses and premises the said J. N. Gnade was at the time ° tosof ^100!""
of his death the registered proprietor," by three mortgaee and Beugevont,
Widow and
1
T-j
T
T
^n°
bonds, dated, &c., and duly registered, and thereafter Executrix, and
assumed the defendant Beale as co-executor. And that ^?k^ Gnad"'
the plaintiff being entitled under the said will to a tacit
hypothec over and upon the estate of the said testator for
securing the payment of the inheritance to him by the said

—'

liiD

111

/

and bequeathed, and being unable to obtain from
the said defendants, the Widow Beugevont and Beale,in their
said capacities, any part of the said inheritance adjudged to
him as aforesaid by decree of the Supreme Court, an action
has accrued to him against the defendants the executors of
Piton, to demand that the said mortgage bonds respectively
may be cancelled and set aside, so far as they affect the
interest of the plaintiff in the said houses and premises, or
either of them,
or that the tacit hypothec of the said
plaintiff may be declared to be preferent to the said mortgage bonds respectively as a charge upon such interest as
aforesaid on the said houses and premises.
And also an
action against the defendants, in their capacity of executors
of Gnade, to demand that they shall be barred and foreclosed
from all right and title to said houses, &c., and that the
same may be declared executable and the said plaintiff
accordingly prays, &c., &c.
The defendants executors of Piton excepted to the declaration in so far as it related to them, that it is informal and
inartiflcially pleaded, inasmuch as the facts and allegations
set forth therein are insufficient in law for the plaintiff to
maintain his said action against him ; and that the said
facts and allegations, even if they were true in fact and
admitted by the defendants, do not entitle the plaintiff t.o
deduce therefrom the conclusion at law which he has drawn
therefrom, or to pray for judgment in manner and form as
he hath thereof complained.
Plaintiff joined issue on the exception.
Cloete argued in support of the exception, and maintained,
first, that the present form of action was improper and
incompetent, and that plaintiff having obtained a judgment
against the executors of Gnade, ought to have executed that
judgment by taking out a writ of execution for attaching

will given

—

;

the houses and premises in question, and thereafter, in
conoiorsu creditorum before the Master, have claimed, in
virtue of his alleged hypothec, to be preferred on the proceeds thereof for his debt.
The Court held that although the plaintiff might have
adopted the course of proceeding suggested by the defen-
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was equally competent to him to endeavour to
and render effectual his alleged hypothec by the
Gnade vs. Execupresent form of action.
tors of Pitonr"
^^^' ^^^^^^' f<5^ defendants, maintained that the plaintiff,
^wMwIind"'
Executrix, and although entitled
be) to the
(as he admitted him to
such to a hypothec over
of j.\^toad& privileges of a legatee, and as
dants,

1842.

1-1

'

it

establish

the property of the testator preferent to the claims of the
and of any person claiming through the heir, yet
was bound in an action for establishing and making eifectual
his hypothec against the mortgage bonds held by defendants
to have expressly alleged in his declaration that the bonds
had been granted to Piton by the widow in her capacity as
heir, and for money advanced to her as such, whereas the
heir,

terms which he had used in his declaration, viz., "And
that the said defendant Delia, &c., after the death of her
husband, and for securing the payment of certain moneys
borrowed by her from one J. D. Piton, did specially mortgage and hypothecate to the said Piton the said houses,"
were ambiguous and capable of being so construed as to
imply, or at least not to exclude, an intendment that she
had executed the mortgage bonds in her capacity as executrix and administratix, and in the bo7id fide administration of the estate, as she might lawfully do and as in this
case the plaintiff's hypothec would be ineffectual against
the defendants' mortgage bonds, the declaration was therefore informal, because its terms in a material point admitted
of a double construction, and because, according to one of
the constructions of which it was susceptible, the facts
alleged did not warrant the conclusion in law drawn from
them ; and referred to the case of Moll vs. Executors of Van
der Berg, 2Qth May, 1840.
The Court held that the plain and obvious meaning of the
words in question, more especially when viewed in connection with the context, was that the defendant, the widow, had
executed the bonds in her private capacity and for the security of money lent to her for her own use, and therefore
the fact as alleged by those words was sufficient to warrant
the conclusion in law drawn in the declaration and that the
defendants, if they did not admit this allegation to be true,
ought, instead of excepting to the declaration, to have
pleaded and denied this allegation and averred the contrary.
Exception dismissed.
Costs to be costs in the cause.
This case was not afterwards brought before the Court.
;

;
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Beitz

rs.

Bbitz's Executors.

Mutual

Adiation.

will.

B. rind his wife, by mutual will,

left to their son a fanu, on
death of the longest liver. Held, that the survivor
could not, after having adiated, alter this disposition hy
the,

Ms

separate will.

Oornelis Jacob Britz and his first wife executed a mutual
which, after appointing the survivor universal heir,
and directing all their estate to be sold, and disposing of
the proceeds in the manner therein set forth, contained the
" From this sale, however, are to be
following clause
exempted, 1st. The place of residence of the testators,
Doornkraal, &c., &c., of which the survivor may take
possession for the sum of 11,000/ (£275), being obliged,
however, to cause the said place to devolve on the child of
the testators, Hans Britz, or in case of his predecease,
leaving children, on his eldest son for the same sum."
It was found that the surviving husband could not, by
will made by him after the death of the testatrix, revoke
this bequest
and on his death, his executors were adjudged
to transfer this place, Doornkraal, to his grandson, the plaintiff, the eldest son of the said Hans Britz, then deceased, on
the plaintiff's paying to them the said sum of £275. ( Vide
will,

:

;

Censura Forensis, 3, 11, 7
Voet, 28, 3, 11.)
[For a fuller report of this case, see Buchanan's Reports,
1868, i?. 312.]
;

In

Ee Wium.— Serbueier

Kindcrheujys.

On a

vs.

Ci-iiLDEiiN

Legitimate and filial portions.
Ord. 6, 1843, § 83.

OF Wirsi,
Insolvency.

question ivliether children claiming under a mutiud will
in the form given infra are entitled on the death of the
mother, the first dying, to claim tJieir share of maternal
inheritance calculated according to the value of the estate
at the death of the mother, or at the date of their majority,
or at the date of the sequestration of the survivor's estate.
Semble, the shares of heirs major at the death of the first
dying miist ie calculated according to the value of the
estate at that date, hut they have no right of preference.
TJie shares of heirs minor at the death of the first dying
must he calculated according to the vcduc of their estate

'842.

—

'

'^

'^^ExecutorsI^
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when

they attain majority.

Semble,

that ivhere children

entitled only to their legitimate receive from the survivor

their filial portion hy deed executed

such deed
set aside as

assets,
to he

when

liabilities exceed

tinder Section 83, Ord. 6, 1843, liable
an undue preference.

is,

Wium and his wife executed a joint will on the 15th
June, 1807, containing the following clause "
Aug^s.
declared to nominate and to institute each other, that is,
/rare Wium.— the first dying the survivor, to be her or his sole universal
Children
heir or heiress of all the property to be left by the first
of Wium.
dying, movable and immovable, without any exception,
to be taken and possessed by the survivor as free and own
property, without being called in question by any person ;
provided the survivor shall be bound and obliged to maintain the children already or still to be procreated during
the wedlock, honestly and in the Christian religion until
their majority or marriage or other approved state, when to
each of them shall be paid over, for or in place of father's
or mother's portion, such a sum of money as the survivor
shall conscientiously, and according to the condition of the
estate, find to belong to them.
But in the event of the
survivor inclining to a second marriage, he or she shall be
bound and obliged, after having previously caused the
estate to be inventoried and valued prior to such marriage
being solemnized, to secure the said portion of the children
(kinderbewys) in the hands of two good and irreproachable
men, without, however, being compelled to pay the same
sooner than before mentioned."
The wife died on the 14th December, 1832, leaving eight
children, six of whom were majors and two minors, who
respectively attained their majority on the 6th October,
1835, and 9th January, 1838. No inventory and appraisement of the joint estate was made by the surviving spouse
until the 28rd June and 1st July, 1842, and his estate was
placed under sequestration as insolvent on the 11th July,
1842. At the dissolution of the marriage in 1832 there
were fifteen slaves belonging to the estate. In the inventory these slaves were appraised at the value which had
been put on them by the appraisers under the Compensation Act, viz., Eds.19,400, but it was admitted that the
compensation money actually received was only Kds.5,400.
The trustee of the insolvent estate of the father, in ranking
the claims of the children who were majors as well as those
who were minors at the death of their mother in 1832,
ranked them all for their share of their maternal inheritance
calculated according to the appraised value of the slaves, and
not according to the amount of the composition received.
1844.

June

13'.

:

'

—

Serrurier, a creditor, objected that

no separation or ap-

praisement of the estate having taken place before the compensation was fixed and awarded, the share of the children
must be calculated according to the amount of the compensation received, and not according to the appraised value.
Under these circumstances, the question was raised
whether ihe children were entitled to claim their share of
their maternal inheritance, under such a will as that in the
present case, calculated according to the value of the estate
at the death of the mother, or at the date of their majority,
or at the date of the sequestration, or at what other date.
After some argument, the case was ordered to stand over
for further hearing.

—

Postea (13th June, 1844).
This day Brand, for the
children, maintained that the children majors at the time of
their mother's death were entitled to their shares of her
half of the estate, calculated according to the value of the
estate at the time of her death (vide, Voet 5, 2, 65 ; Voet
23, 2, 128) ; and maintained that the same was true as to the

children who did not become majors until after the mother's
death.
That by law they are entitled to claim the same
amount, whatever it may have been, which became due to
the majors ; and quoted Burge, 1, 305 ; Voet 28, 8, 6.
That minors at the time of their mother's death, subsequently becoming majors, are entitled to have two inventories made, one according to the value of the estate at the
death of the mother, and the other on their coming of age,
according to its then value and that they are entitled to
select by which of the two inventories their share shall be
calculated.
And this not only by the law in a case of
intestacy, but also under the provisions of a will, such as
that in question.
And lastly, that whether the minor
children could or would not legally have compelled their
father to give them more than their share of the estate
calculated according to its value at the date on which they
attained their majority, yet that the father, acting under the
conscientious discretion given him by the will, having given
them their share calculated according to the value of the
estate at the mother's death, or at some time other than at
the date of the majority, and the children having been
satisfied with what he had given them, neither his creditors
nor any third party have any right to question or interfere
with this exercise of his discretion, and that the objecting
creditor is not entitled to question the father's act done in
the exercise of this discretion, although by it he gave the
;

children more than they could legally demand or force him
pay ; and although this act, thus giving the children an

to

2 F

1844.
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Cbildren
0/

Wium.
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amount to which they were not by law entitled, was done
by him within sixty days of his insolvency (under Ordinance

'844.

jSm

13.

Aag_i3.

j^Q

g^-j^ Qj. g^f^gj. jjjg liabilities

fairly calculated

exceeded his

The heirs
^^^^^^ ^^^^^J ^^li^d (uuder the 83 § 6—1843).
^se7riMlr"r
Children
major at their mother's death also maintained that by virtue
ofwium.
^^ -^ ^^^j^ hypothec they had a preference over the other
creditors of their father for shares of their maternal inherit'

ance to the same extent that the children who were minors
when their mother died had.
The Attorney-General, contra, maintained that the father
could not under the will, give the children less than the
legitimate portion, but was only bound to give them the
legitimate portion, and not bound to give them the filial
portion of the mother's estate, under whatever calculation
He maintained that even if the invenit may be estimated.
tory with the distribution account were to be held to be a
Tcinderlewys, which he denied, yet that, not having been
made in payment of or delivered to the children, it could
not be considered as a valid and effectual act, that it
would not have been binding on the children, and therefore
could not bind the creditors who represented the father
and therefore that anything done on or by it could not be
considered to be a valid and effectual exercise by the father
of any legal faculty or power given him under the will
(supposing any such faculty or power to be so given to him,
which he denied), of giving the children a filial instead of
merely a legitimate portion of their mother's estate, which
last he contended was all that by the will he was legally
bound to give them. {Vide Voet 5, 2, 65.) He further
maintained that any deed done by the father within sixty
days of his insolvency, having the effect to give the children
anything more than they could by law compel him then to
give them, was reduceable at the instance of the creditors
under the provisions of Ordinance No. 64.
That as no
inventory or appraisement had been made before June,
1842, the shares of all the children could only be calculated
according to the value of the estate at that date. That the
heirs major at the death of their mother had no hypothec
whatever, and consequently no preference for the amount
of their shares, for which they must be ranked as concurrent

—

creditors.

The Court, without proceeding to judgment, expressed
an opinion that the shares of the heirs major at the time of
the mother's death must be calculated according to the
nature of the estate as at that date. That those major
heirs had no hypothec or right of preference for their
shares.
That the shares of the heirs minor at the time of
the mother's death must be calculated according to the

±00
value of the estate as at the dates when they respectively
attained majority. And that in the calculation both as
respected the major and the minor heirs, the amount of the
compensation ultimately received for the slaves must be
taken as their estimated value. That unless the parties
came to some arrangement on these principles, they would
call on the heirs to show on what grounds they maintained
that, under the will, they had each a legal right to a filial
share of their mother's estate, instead of merely a right to
claim each a child's legitimate portion, which the Court
were inclined to think they had not, seeing that the father
could not, by any deed executed within sixty days of his
insolvency, give the children, to the prejudice of the creditors, anything more than they had then a legal right to
compel him to give them.

18-14.

May
June
Aug.

30.
13.
13.

^"g^rj^i"",
Children
of

Wium.

—

Postea (13th August, 1844).
The parties consented that
the claim for preference by the major heirs should be
waived, and that theyshould be ranked as concurrent creditors;
and that preference being awarded to the two heirs who
were minors at the time of their mother's death, for their
respective shares according to the appraisement and valuation of June, 1842, less the difference between the amount
of the value at which the slaves had been appraised and that
of the compensation money subsequently realized, viz., to
each of them the sum of 1,047 rds. 2 sk., or £78 10s. lO^d.,
with interest from the periods stated in their proof of debts.
The costs incurred in both cases by Mr. Serrurier to be
paid out of the insolvent estate.

Judgment

as

by consent.

In
Insanity.

Re Kemp.
CuratorsMp

.

Will.

This day a memorial was presented to the Court by T.
Mathew and G. T. Kemp, setting forth, that on the
16th of May, 1843, the estate of E. Kemp, formerly of
Uitenhage, was placed under curatorship, on the ground of
the insanity of the said Kemp, and the memorialists were
appointed respectively, Mathew curator of his estate, and
G. T. Kemp of his person. That since the said date, the
said E. Kemp has partially, if not entirely, recovered his
reason, and has expressed a wish to make his will, and
memorialists have therefore requested three medical men to
examine him, who have given their opinion that the said

wi.
^'^—'

J.

^»'-^k™p
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7n re Kemp.

Wherefore
E. Kemp is at the present time perfectly sane.
your memorialists pray, that this Honourable Court may
|jg pleased to make an order, after due inquiry, that the
said E. Kemp is of sufiSciently sound mind to make a will,
or otherwise as to this Honourable Court shall seem right
in the premises.
The Court expressed an opinion, that

moved

if

the memorialists

was competent for the Court to hear
evidence, and inquire whether Kemp had so completely
recovered his sanity as that he should be freed from all
curatorship.
The memorialists stated that this was not
their object, and that they only sought that the Court
for

it,

it

should either allow Kemp to make his will in their presence,
in accordance with the authority of Voet, or should after
inquiry find and declare that Kemp at the present time
enjoyed such a lucid interval, or was so sane, as to be
legally competent to make a will.
The Court held, that ag this Court, as the supreme
tribunal of the Colony, might hereafter be called to adjudicate on the validity of any such will, whether made in
their presence or in virtue of any such declaratory finding,
the application of the memorialists ought not to be granted,
lest the Court should hereafter be obliged, on fresh evidence,
to set aside their own act, and because the authority quoted
refers only to the Provincial Courts and Magistrates, and
not the Supreme Court, and refused the application ; recommending the parties to have recourse to the Eesident
Magistrate, or one or more justices of the peace, before
whom Kemp might execute his will (as had been done in
the case of one Beyers), and to have the will subscribed, as
witnesses, by as many medical men convinced of the testator's sanity as they could procure.

Bekker

us.

Meyking, Bekkek's Executor.

Witness to luill.
Ord. 72, § 39.
Ord. 104,
Master.
Appeal from Circuit Court.
inter alios acta.
Pleading. Exception.

Insanity.

Evidence.

§

7.

Res

Certified copies of mils registered witJi the Master are evidence
without the production of the registered originals.
So

held on appeal.
the groitnd of objection in the Court belovj {reserved for
the decision of the Supreme Court, and decided ut supra)
ivas merely that such certified copy was not evidence, held
that the appellants could not in this Court now go farther,

Where
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and object tliat the instrument produced was
and duly certified copy.
Where on

not a regular

the appeal the ajjpellant so%cght, as one

setting aside the

judgment of

ground of

the Circuit Court, to object

that some of the heirs interested in the mil had not been
to the appeal, held tlutt this shotdd have been
excepted in the Court below, initio litis ; aiid that althotigh

made parties

there are certcdn matters in bar, of which this Court vjill
take notice, althoitgh not pleaded below, and will in respect

thereof reverse the

And

judgment of

this vjas not one of those cases.
where one of the appellants

was

the Court belotu, yet that

founding on

the executor, held that it ivas his

duty

this objection
to

have tem-

pestive called on the other heirs to intervene in the action
below.

Moreover, it is not essential that all parties interested in a will
should be made parties to a suit brought by one or more
of them; but the decision of the Court being, as regards
parties not intervening, res inter alios acta, cannot bind
them re judicata.

This action was brought in the Circuit Court of George
in March, 1844.
The defendant, P. J. Meyring, jun., in his capacity as
executor to the estate of the late M. Bekker, and P. J.
Meyring, sen., as heir, and claiming and interested in
supporting the will of the said M. Bekker, were summoned,
at the instance of Jurie Bekker, plaintiff, to show cause
why a certain will executed by the said M. Bekker, who
departed this life on or about the 22nd of November, 1842,
should not be set aside, and declared by the judgment of
this honourable Court to be null, illegal, and void, on the
ground that the said M. Bekker, at the time he executed
will, was not in his sound and proper senses, and
was legally incompetent to execute any will. Also on the
ground that the said will was executed in the absence of
those who, upon the face of the said will, purport to be the
attesting witnesses; and, further, on the ground that the
said Bekker, at the time stated in the said will that he
executed it (the said will), could not, and did not sign the
said will, but that one Daniel Boshoff held the hand of
the said M. Bekker, in which was a pen, and by which
process the said will was so signed.
The defendants, in their plea, pleaded "that the said
plaintiff ought not to have and maintain his said action
against the said defendants, for they denied all and every
allegation set forth in the summons, and joined issue with
the said plaintiff thereon."

the said

is*^.

""Zll'-
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At the trial, EWen, for plaintiff, put in a certified copy
^j^ ^^^^ certified by the Master of the Supreme
Court, Keeper of the Eegistry of Wills).

^^ ^^^

Rynevcld, for defendant, objected that the original will
should be produced, as the best evidence.
The Court reserved this point for the decision of the
Supreme Court, the case to proceed subject to that decision.
Thereafter, the Court, on hearing the evidence, gave
judgment that the will he set aside as prayed, on the first
yroimd assigned in the summons, with costs, subject to the
decision of the Supreme Court upon the point reserved;
execution to be stayed until further order.
Appeal prayed by defendants, and allowed.
The following memorandum was, by order of the Court,
endorsed by the Eegistrar on the record
" No notice was given to the Court of the value of the
matter at issue, either on the face of the summons, or
otherwise before the trial commenced ; but the Judge has
allowed the appeal, because it was said by some of the
witnesses who were examined that the testator had about
Eds. 4,000 (or £300) at interest when he died and he has
suggested the bringing the appeal to a hearing before the
Supreme Court on the evidence which was taken before
him, a copy of which will be filed on record in that Court
on his return to Cape Town.— (Signed) Thos. J. Dickson,
:

;

Acting Eegistrar."
A copy of the Judge's notes of the evidence had
accordingly been filed on record, and was this day produced, together with the certified copy of the will.

The Attorney-General, for appellant, in support of the
objection founded upon the production of a certified copy
of the will instead of the will itself, quoted section 39
of Ordinance No. 72, and section 7 of Ordinance No. 104
and maintained that this section did no more than order the
original will to be enregistered, and did not make it a
public instrument, or alter the law of evidence as to
whether the original must, or a certified copy may, be
produced as evidence of the will. Quoted Voet 22, 4, 7
Van der Linden, 257; Merula, h. 4, tit. 66, ch. 4, § 2;
;

Domat,

Civil Laiv,

6, § 10.

tit.

Ehden, contra, quoted Phillips, vol. 1, 384 Starkie, part 2,
Voet 22, 4, § 2
Van der Linden, p. 257.
§ 34
The Court held that by virtue of the provisions of
sections 7 and 8 of Ordinance 104, testaments, so soon as
enregistered by the Master of the Supreme Court, as
therein prescribed, became public archives or records, not
afterwards to be removed from the registry in which they
are kept for preservation (vide Voet 22, 4, § 2) and that
;

;

;

;
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copies of them, duly authenticated or certified by the
Master, the Eegistrar, or keeper of these records, and
entrusted by law to grant copies thereof, are, without
further proof, as full and sufficient evidence of the tenor
and contents of such testaments as the original itself if
produced would have been and repelled the objection.
The Court held that the only objection made by the
defendants in the Circuit Court was, that a certified copy
had been produced instead of the original and that, therefore, the aj^pellants could not now in this Court object that
the instrument produced was not a regular and duly certified copy.
(Fof<49, 7, 2.)
The Court held that the evidence fully supported and
Avarranted the judgment which had been given by the
Circuit Court.
The Att'orne)/-Gnierccl maintained that the judgment of
the Circuit Court must be set aside, in respect that the
conclusion of the summons was, " that the will should be
set aside and declared by the judgment of this honourable
Court to be null, illegal, and void " and that all the
parties interested in the will had not joined as plaintiffs in
the action, and had not been by the plaintiff made parties
to the cause as defendants; consequently, that judgment
could not legally be given as prayed by the plaintiff, seeing
the will could not be set aside and declared null and void
without prejudicing parties who had not had an opportunity
He
of being heard in support of their interest in the will.
alleged that several brothers and sisters of the plaintiff
were entitled to bequests under the will, and that the Court
must therefore presume that they had an interest in supporting the will, and could not inquire whether it was not
their interest as well as that of the plaintiff, as being heirs
of the deceased, Cib intesiato, to set aside the will.
The defendant, the executor, alleged also that he was
prejudiced by those parties not having been made defendants, because he had paid to some of them the shares due
to them under the will, and that if it were set aside, he
might be forced to pay plaintiff part of the amount paid
them, which the judgment given against him in an action
to which they were not parties would not enable him to
;

;

—

;

recover back from them.

Mden,

contra,

maintained

that,

even

if

it

had been

for the defendants in the Circuit Court to have
as an exception against the plaintiff's action, that

competent

pleaded
it should be dismissed in respect that all parties interested
in the will had not either joined the plaintiff, or been by
him made defendants, that this exception was a dilatory
exception, and not having been pleaded in initio litis, could

—

wu.
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^'^^ have been pleaded against the plaintiff after issue
joined on the merits, even in the Circuit Court, and a
That even if
foHiori, uot now in this Court of Appeal.
the defendant could in appeal plead any new exception
which he had not pleaded in the Circuit Court, he could
plead no such new exception unless it were apparent on
the face of the record, or arose directly out of the record.
That in no part of the pleadings or in the judgment, which
he contended alone constituted the record [vide Charter,
§ 41], was there anything stated which could inform or
even suggest to the Court that there were any other parties
having any interest in the will except the plaintiff and
defendants
consequently, that the defendants could not
found this exception on anything stated in or arising from
the record
and could not travel out of the record and
allege new facts on which to found the exception which
they now contended they were entitled to plead.
He
maintained that if it were competent for the defendants to
refer to the will as a part of the record in order to establish
the existence of other parties interested in it, the plaintiff
must equally be entitled to refer to it for the purpose of
proving, as a reference to it would prove, that the other
parties stated by defendants to be interested in the will
were his, the plaintiffs, brothers and sisters, and, as such,
co-heirs with him of the deceased, ah intestato, having
precisely the same interest as he had to set aside the will
which, by the bequest therein made in favour of the
defendant Meyring, sen., of half of the deceased's estate,
deprived those parties of half of the amount which would
devolve to them if the will were set aside; consequently,
that they had no interest whatever to support the will.
The Court held that in so far as the defendants had any
personal interest in objecting to the form, or competency
of the action, in respect that all the parties interested in
the will had not been made parties to the cause, either as
co-plaintiffs or as co-defendants, they could not now, in this
Court of Appeal plead, and could not even in the Circuit
Court after issue joined on the merits, have pleaded, this
objection, which was of the nature of a dilatory exception,
and therefore could only be pleaded in initio litis, and not
afterwards, in the inferior court, and not having been
pleaded there, could not be pleaded at all in the Court of
Appeal. {Voet 44, tit. 1, § 6; 49, tit. 1, § 2.) And that,
in so far as the defendant the executor might be prejudiced
by the consequences of the judgment which might be given
in this cause, in which the persons to whom he had made
payments under the will had not been made parties, his
proper remedy was to have called on those parties to have
;

;

—
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intervened and defended their interest and that not having
used his remedy tempestive, he could not now insist on
delaying, much less defeating, the plaintiff's action on that
grOUnd.
The Court held that there were cases in which, although
an otherwise valid objection fatal to the action had not been
pleaded in the inferior Court, and, consequently, although
the defendant was barred from pleading it in the Court of
Appeal as part of his case, it would not only be competent,
but sometimes would be the duty of the Court of Appeal,
on discovering its existence, either by their own inspection
of the record, or by having it pointed out to their notice by
the defendant, to give effect to that objection, and reverse
the judgment of the inferior Court on that ground
e.g.,
suppose that by the Charter, the Circuit Courts had been
expressly excluded from and prohibited to exercise any
jurisdiction whatever, in any case whatever, respecting the
validity of any will, and that the parties in this case,
ignorant of the provision of law, had litigated, and the
Circuit Judge, through inadvertence, had given judgment
respecting the validity of the will in question, and that this
judgment had been appealed against, solely on the ground
that the Circuit Court had admitted and decided on incompetent evidence, it would, notwithstanding, be the duty
of the Supreme Court to reverse the judgment of the Circuit
on this ground.
Or if, in an action brought in the Circuit Court by A
against B to have a certain deed of transfer declared to be
null and void, erased from the register of transfers, cancelled,
and destroyed, it should come to the knowledge of the
Supreme Court, on an appeal by B on the ground that the
Circuit Court had given judgment for A as prayed, in
respect of incompetent evidence, that the deed of transfer
not only conveyed the lands therein mentioned to B for his
life, but to C in fee,
it would not only be competent, but
it would be the duty of the Supreme Court, although they
he^d the appeal to be ill-founded on the grounds on which
it had been rested, either to reverse that part of the judgment which directed the erasure, cancellation, and destruction
of the deed, on the ground that it would prejudice C, who
had not been made a party to the action, or to stay proceedings until notice should be given to C, in order that,
if he thought fit, he might now intervene as a party to the
action, and defend his interest.
But this case is totally different from either of the two
;

—

—

:

—

—

—

—

—

which examples have just been given.
until they
should have had an opportunity of inquiring whether, by
classes of cases of

The Court have postponed giving judgment
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Eoman-Dutch law, there was any rule or provision
requiring; under pain of nullity of the action, that in every
actiou for Setting aside a testament as null, all the parties
having any interest in or under that testament should be
made parties to the action and they have found that, so
far from there being any such rule or provision, it had
been made a question in that law, whether in an action for
setting aside a testament as inoffidosum (the effect of which
by the old law was to cut down all legacies bequeathed in
the testament), it was competent for the legatees themselves
to insist on intervening in the action as defendants, to
protect their interests, or themselves to appeal against a
judgment setting aside the testament on that ground, given
in an action to which they had not been parties ;
and
although the question is decided in their favour in both
cases, yet the very existence of the question, and the
ultimate recognition of the privilege in favour of the
legatees, ich&n they claim it, establishes that it was not
competent for the original defendant, either in the inferior Court or in the Court of Appeal, to have objected
to the validity of the action, or of the judgment of the
inferior Court, on the ground that all parties interested in
the testament had not been made parties. ( Vide Voet 5, 1,
35 49, 1, 3.)
Neither can it be maintained that the judgment in this
case ought to be reversed, in whole or in part, or stayed
because it cannot be sustained and carried into execution
without necessarily prejudicing the interest of parties who
have not had an opportunity of protecting their interest by
reason of their not having been made parties to the cause.
For the judgment which has been given merely declares
that the will shall he set aside as prayed, (i.e., that it shall
be declared to be null, illegal, and void), on the first ground
assigned in the summons, but does not adjudge (what indeed
would have been ultra petita) that the original deed shall
be cancelled, erased from the register, and destroyed.
The deed, therefore, will continue in esse, notwithstanding
the

;

—

;

the judgment
and the judgment cannot prejudice the
other parties named in the will (even supposing they have
an interest in supporting it), unless it can be pleaded as a
res judicata against them
which, most assuredly, having
been res inter alios acta, it cannot.
The judgment appealed against cannot have any effect
against them which it would not have had if those words
had been expressly added to the judgment which the effect
of the law is to imply, viz., that the will he set aside in so
far as the interest of the two defendants under it is concerned,
and no further. Many parallel cases might be adduced
;

;
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For example, if C, the indorsee of a pro"—
missory note, should sue A, the alleged maker, for payment,
and A should defend himself on the ground that his signa- ^/^^l bW
ture was forged, C could not object to judgment for A on ker's Executor.
that ground being given in the Circuit Court, or afterwards
by this Court on appeal, on the ground that B, the payee
and endorser, had not been made a party to the action, and
would be prejudiced by the judgment, because if C should
thereupon recover payment from B, and re-deliver the note
to B, the latter might, notwithstanding the judgment given
between C and A, sue A for payment, who could not plead
res judicata against B, and would be condemned to pay B,
unless he should be able of new to establish his defence of
forgery in the action between B and him.
In consequence of the above findings, the Court held it
to be unnecessary to pronounce any decision on any of the
other questions which had been raised by the parties.
And for the reasons above stated, affirmed the judgment
of the Circuit Court appealed against, with costs.
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The facts of this case were
Shaw and Anne Shaw, both

John Edward

as follows:
natives of

Ireland,

were

married at Dublin in 1814, and in 1820 came to this
In 1841, John E. Shaw died, leaving
Colony as settlers.

Anne Shaw and eight
In
marriage him surviving.
the said

children procreated of this
1845, Anne Shaw surren-

The defendants were redered her estate as insolvent.
spectively the trustees of her insolvent estate and creditors
who had proved debts against it.
The plaintiffs were five of the minor children of the
marriage, who brought this action through their curator
ad litem, to recover from the defendants, out of the insolvent estate of their mother, who had taken possession of
the whole of her husband's property, the amount of their
paternal inheritance; which, according to an inventory
made by her after her insolvency of the joint estate of her
deceased husband and herself, as at the date of his decease,
was alleged to be £242 2s. lid.
The defendants pleaded the general issue

;

and specially

isiy.

^'
^^f;,;
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and cifditws

of.
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^^^^' *^® deceased J. E. Shaw in
last will and testament in a form
lt^7s'. Tvustet" and of a tenor arid effect which under the laws and customs
and Creditors of.
q{ England would be a good and valid disposition of his
estate ; which will or devise hath not been revoked or in
any manner made void, and by which not any of the said
plaintiffs are heirs or legatees, or entitled to any matter or
And that under and by virtue
thing whatever," &c., &c.
of the proclamation of the 12th July, 1822, the said J. E.
Shaw was lawfully entitled to make his said will in manner
and form and to the effect as the same was made by him.
At the trial, the plaintiff called the said Anne Shaw to
prove the amount of the joint estate of her deceased husband and herself, as at the date of his death ; but as on
her cross-examination she proved that her husband was a
natural-born subject of the United Kingdom of Great
Britain and Ireland, and that his marriage with her had
taken place before he came to this Colony, the Court
directed the parties, before proceeding further, to argue the
question of law raised in the pleadings founded on the
Proclamation of the 12th July, 1822.
Whereupon the defendants put in the will made by J. E.
Shaw on the 26th July, 1823, which was admitted by
the plaintiffs, and by which the testator devised all his
property to his wife, subject to the burden of supporting
the two children then existing of the marriage, except
certain landed property which he devised to his eldest son
on attaining his majority.
Brand, for the plaintiffs, then argued that as Shaw had
not in his said will expressly stated that he intended by it
to avail himself of the provisions of the Proclamation, he
must be presumed, notwithstanding the will, to have
intended the succession to his estate to be regulated by the
general law of the Colony.
The Court held this argument to be ill-founded; and
without calling on the defendants to reply to it, gave judgment for the defendants, with costs.

—
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effect of.
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Kotze's Executors.

Fidei-commissary institution, extent and
meaning of word : how construed.

" Children"

Where a

testatrix directed that in the event
of her daughter
opposing a fidei-commissary disposition of a child's portion in lier favour, and demanding her legitimate portion

free

and unencumlered,

the residue of the said child's
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portion, after deducting the legitimate portion, should go
to and devolve upon the children of the said daughter, the
grandchildren of the testatrix: Held, that this direction extends only to such children as were alive at the

death of the

testatrix,

and

not

to

those

horn after her

dectth.

On

the 12th August, 1841, the Widow Kotze executed
by which she nominated and appointed her seven
children, of whom Susanna, then the widow Bresler, now
Mrs. de Kock, was one, to be her sole universal heirs to all
her estate; and in case of the decease of one or more of
them in the lifetime of the testatrix, then the legitimate
descendants of such child or children shall come into his,
her, or their place by representation.
The testatrix further
declared that she hereby burthened with the entail of fideicommissum the inheritances respectively of her heirs
named J. M. Kotze, D. G-. Kotze, and the said Susanna,
in manner according to law, and to the effect that, upon the
decease of them, the aforesaid heirs, their said inheritances
shall devolve free and unencumbered on their legitwnate
her

will,

descendants

hy

representation,

&c.,

&c.

The

testatrix,

moreover, declared it to be her will that in case her aforesaid
heirs should oppose this her disposition, with intent to
prevent the same from taking effect, then and in that case
it was her will that the opposing heir be instituted as
heir in the legitimate portion only, to which children are
by law entitled from their parents, subject, moreover, to the
deduction of all such sums of money as he or she shall
happen to be indebted to the estate of testatrix, declaring
to revoke and annul, in that event, his or her institution as
heir as aforesaid, and that the residue of his or her inheritance shall have to go to and to devolve on his, her,
or their children (the grandchildren of the testatrix).
She then appointed the defendants to be the executors
of her will, administrators of her estate, and of the inheritances burthened with the entail of fidei-commissum, and
guardians over such of her heirs as shall be minors at the

time of her decease.

The testatrix died on the 12th August, 1841. And at
the time of her death her daughter Susanna was still a
widow, with six children, then all minors, by her deceased
husband Bresler, to wit, the plaintiffs F. E. J. Bresler
J. 0. J. Bresler, now married in community of property with the plaintiff J. Leibbrandt, three others who
are still alive and minors, and Christoffel F. H. Bresler,
who died a minor, unmarried and intestate, on the 18th
August, 1847. On the 31st August, 1841, Susanna married

and

igw.
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husband, A. J. de Kock, in community of
was alleged and there seemed grounds for
presuming, although it was not proved that it was her
knowledge of this second marriage being about to take
place, and her dislike to it, that induced the testatrix to
burthen Susanna's inheritance viih. fidei-commissum.
On the liquidation of the estate of the testatrix by the
defendants, it was found that the amount of the inheritance
under fidei-commissum to which Susanna became entitled under her mother's will was £1,480.
On the 19th
June, 1842, Susanna had a son named Maximilian, and on
28th February, 1845, another child by her present husband,
De Kock. At some time previous to the 13th July, but
whether before or after the birth of the said Maximilian
was not positively proved, De Kock, in his capacity of
husband of Susanna, opposed himself and his wife to
the fidei-com^nissary disposition aforesaid, by claiming
and demanding from the defendants his wife's legitimate
portion out of her mother's estate free and unencumbered,
which portion, being £720, one half of the said sum of
£1,480, was on the 13th July, 1842, paid by the defendants to De Kock, who on that day duly executed a discharge for the same, in which he renounced all claim on
the part of his wife to her fidei-commissary inheritance
under the will.
After they attained majority, the plaintiffs maintained
that, in consequence of De Kock and his wife opposing
themselves to the fidei-commissary disposition by claiming and demanding her free and unencumbered legitimate
portion of £720, her nomination as heiress of the remaining half of the fidei-commissary inheritance became and
was revoked, cancelled, and annulled, and that this remaining half, viz., £720, thereupon devolved to and became vested in her said six children by Bresler, share and
share alike. And that, upon the death of their brother
Christoffel, his share thereof devolved to his five surviving
brothers and sisters of the full blood, whereby the shares
and proportions respectively of the said brothers and sisters
became one-fifth each of the said sum of £720. And the
plaintiffs respectively demanded payment from the defendants of their said one-fifth shares, and on their refusal to
pay the same, brought the present action to have them
condemned to pay the same with costs, as well in their
her present
property.

It

—

—

capacity as executors as individually.
In their plea, the defendants maintained, that both by
the terms of the will and by law, the direction of the testatrix,
that in the event of her daughter Susanna opposing
the fidei-commissary disposition of a child's portion in

—
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her favour, and demanding her legitimate portion free and
unencumbered, the residue of the said child's portion, after
deducting the legitimate portion, should go to and deyolve
upon the children of the said Susanna, the grandchildren
of the testatrix,
is not limited to those of her children
only, who were alive at the decease of the testatrix, or at
the date of her opposing the fidei-commissary disposition
and demanding her legitimate portion, but extends to all
the lawful children of the said Susanna who were alive at
those dates, have since been born, and may yet be born
of her body
and therefore maintained that the residue
aforesaid, instead of any part of it being now paid over to
the plaintiffs as prayed, should remain under the administration of the defendants until the death of the said Susanna,
or until she shall have arrived at an age at which in law
she may be considered unable to procreate any more children, and when the exact number of her children, the
grandchildren of testatrix, may be ascertained, and their
several portions fixed
defendants nevertheless offering, in
the mean time, to pay annually the interest of the said
residue to the children of the said Susanna, in such portions as at the time of payment there shall be living children
of the said Susanna.
The defendants further maintained, that if the Court
should decide that those children only of the said Susanna
who were alive at the time of her said opposition to the
will and claim for her legitimate portion are entitled to
the residue aforesaid, then that her child Maximilian, by
her present husband, is also entitled to a share therein.
And lastly, they maintained, that the share \^hich had
devolved upon her son Christoffel should by law not accrue
to the shares of the remaining children, but must, according to the law of intestate inheritance, be divided in the
following proportions, to wit, one half thereof to his said
mother Susanna, and the other half to his brothers and
sisters (Maximilian included) equally.
The Attorney -General, for the plaintiffs, argued that
the words " Ids or her children " must be construed as if the
will had expressly stated " the children in existence at
the date of the will, and as may be procreated before the
death of the testatrix." That the revocation and annulment of the fidei-commissary institution consequent on
Susanna's opposing it and claiming her legitimate portion
free and unencumbered, drew back to and had effect from
the date of the death of the testatrix, without reference
to the date of such opposition and claim ; and that the
question between the parties must be decided as if, on
the day after her mother's death, Susanna had renounced

—

—

—

;

;
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the fidei-commissary inheritance, and claimed her legitimate
portion.
Consequently, that although such renunciation
^^^ claim might have been made after the birth of MaxiI'iiliaii, no distinction could be made in his favour between
his case and that of his brothers and sisters of the full
blood, whether at present in existence, or who may here-

be born.
quoted Roper on Legacies, 2nd vol., p. 248, and
maintained, that if the fund in dispute did not immediately
vest in the children who were in existence at the death of
the testatrix, then it must be held that the testatrix intended that the interest thereof should accumulate, and
that the Bresler children should derive no benefit whatever
from it before their mother's death or becoming from age
incapable of child-bearing, because in that case the defendants would have no legal right to pay over the interest
accruing in the mean time to the children in existence, as
offered in their plea, but must have accumulated it
with the capital, to be divided with it among the children
who had been born before the mother's death or
incapacity for child-bearing, an incredible supposition.
He quoted Voet 18, 17, § 30 Voet 36, 1, § 22, 26, 32
Roper on Legacies,
Godfrey vs. Davis, 6th Vesey, |j. 43
vol.
Rolerts on Wills, vol. 1, p. 437.
He
33
1, p.
contrasted the words in the clause of the will which
created the fidei-commissum in favour of Susanna, and
on her death to devolve on her legitimate descendants hy
7'eprese7itation, and those in the clause providing for the
disposal of the surplus over the amount of the legitimate
portion in the event of Susanna's opposing the fidei-commissary disposition, where the words used are "shall
devolve on her children" contending that the former
necessarily implied that the testatrix contemplated a remote
succession, and the latter, that she contemplated a succession
to take place immediately after her death.
Brand, for the defendants, argued contra, and quoted
Voet 28, 5, § 12, 13
Van Leeuwen, Gens. For., 3, 5, § 8, 9, 10
Hollandsche Gonsult. 98
Neio do. do. 26, 27, 127 Kersterman's Addition to his Dutch Vocabulary, p. 454.
after

He

—
;

;

;

;

;

;

;

Postea (12th January, 1848).~The Court held that defendants had failed to show that there was any general rule
established in the law of Holland, that the institution of
the children of a daughter as heirs in a will so framed as
the one under consideration was, must necessarily in every
case be construed to extend not only to such children as
were alive at the death of the testator, but to all such as
might be born at any time after his death and that the cases
;
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specified in Voet 28, 12, § 12 and 13, &c., so far from proving
the existence of any such general rule, were there mentioned and treated of as exceptions from the general rule ;
that when the word " children " was used generally, as in
the present case, the judge in construing it must be guided
by his opinion as to the intention with which the testator
had used it, to be gathered from the context of the will
and the peculiar circumstances of the case. That in this
case it appeared to the Court, both from the context of the
will and from its peculiar circumstances, that the residue
of the JkUi-commissarij inheritance, after deducting the
amount of the legitimate portion, should devolve on
Susanna's children who were in existence at the death of
the testatrix. And on the authority of Van der Linden,
Inst. p. 160, the Court held that the share of Christoffel
Bresler, on his dying intestate, devolved, one half to his
mother and the other haK, equally between them, to his
brothers and sisters of the full blood. (See also Temiani's

i8«-

^iJil"'

^"±1^Bresier

m.

eScSs.

Notary's Manual, pp. 137 and 319.)
The Court therefore gave judgment for the plaintiffs as
prayed, except as to the share of their brother Christoffel, of
which they adjudged one half to his mother, and the other
half to be divided equally between his brothers and sistersgerman. And by consent ordered the costs on both sides to be
paid out of the mother's half of the share of the deceased
Christoffel, and in so far as such costs might exceed the
amount of that half, then out of the other half.
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The facts of this case were as follows On the 17th
February, 1840, Baron Ludwig and his first wife, Alida,
previously the Widow Altenstaedt, executed a mutual will
before a notary. The said Alida died on the 23rd February, 1840, leaving one daughter by her former marriage,
and four children by her husband Baron Ludwig. The
mutual will was then duly enregistered, and her estate was
duly administered under and according to her said will.
2 G
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On

June, 1847, Baron Ludwig married Eliza
of property, and on the 27th December, 1847, died, leaving the said four children of his former
marriage him suryiving, but without any issue by his
second marriage.
The mutual will having been, as above mentioned, placed
in the register of wills, and no copy of, or document alluding
to it, having been found in the repositories of the testator,
its existence was unknown to, or forgotten by, his children
and friends, and he was by them, and by the Master of the
Supreme Court, believed to have died intestate, and accordingly, the defendants, P. M. Brink and the surviving widow,
were appointed executors dative of his estate in regular
form. These executors liquidated the joint estate of the
testator and his surviving widow, and were proceeding to
distribute his half of it according to the law of intestate
succession, when the existence of the mutual will became
known. An application was made to the Supreme Court
to have it enregistered of new as the will of the testator,
but the Court refused the application holding that a second
registration was not required by law, and was unnecessary.
In this will the surviving spouse was appointed reciprocally as the executor or executrix of the will of the predeceased spouse, but there was no nomination of executors
of the will of the surviving spouse on his or her death.
As the defendants had completed the liquidation of the
estate, it was, in order to save expense, agreed upon by all
parties that the defendants should be considered as if they
had been appointed executors dative of this will, or alleged
will, of the testator.
By the provisions of the will, the plaintiff, who was one
of the sons of the first marriage, for certain reasons therein
contained, was instituted as heir only to his legitimate portion as one of the children of the testator, and the defendants accordingly framed a plan of distribution of the testator's estate, and in it assigned to the plaintiff only his
legitimate portion, instead of his filial portion.
The plaintiff therefore brought this action against the
defendants, and in his declaration alleged the facts above
set forth, and prayed that it might be declared by the judgment of the Court, that the will aforesaid was in law the
will only of the said Alida, the first dying of the spouses,
and that the said Baron Ludwig died intestate that his
estate ought to be administered as that of an intestate
and
that the plan of distribution thereof aforesaid should be
amended by awarding to the plaintiff a filial instead of his
legitimate portion, for the following grounds and reasons
1st. Because after the execution of the said mutual will,
the

Grriffith in
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Executors,
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community

;
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Baron Ludwig never made or executed any
of will or testamentary writing whatever 2ndly.
Because according to the proper construction and true
intent and meaning of the said will, and of its several prothe

said

manner

;

only took effect as the will of the first dying
spouse (who proved to be the said Alida) and never was
valid or effectual as the last will of the survivor, the said
Baron Ludwig ; 3rdly. Because the said will, even if it
had after the death of Lis first spouse continued to be his
will as such survivor, was wholly revoked and avoided by
his secand marriage in community of property, whereby
such a change was wrought in his circumstances as by law
amounted to such revocation; 4thly. Because the said
Baron Ludwig, after his second marriage, deemed, considered, and openly declared himself to be intestate, and
to have no existing will
and was so considered by his
family and others.
The defendants pleaded the general issue.
At the trial the parties admitted all the facts above
visions, it

;

narrated.

The Attorney-Gene i-cd was proceeding to call witnesses
to prove the allegations on which the fourth reason for the
invalidity of the will was founded, but the Court without
hearing the defendants' counsel stopped him, on the ground
that such evidence was inadmissible, as being utterly irrelevant, seeing that the clearest parole proof that the testator
had declared that he considered or even, if that were
possible, that he had really and truly believed
himself to
be intestate and to have no will in existence, would in law
have no effect whatever in invalidating, to any extent, a will
which had been legally executed by him, and had not afterwards been revoked.
In support of the second reason set forth in the declaration, the Attorney-General maintained that the will in
question, being the mutual will of the two spouses, was a
contingent will, depending on the chance of predecease,
and intended to be only the will of the first dying, and that
such a will may lawfully and effectually be made.
He founded on the clause in the will providing that " in
order to ascertain the portions of the heirs instituted on
either side, within six weeks after the death of either of
them, their joint estate shall be inventoried, &c., and the
property not specially disposed of by these presents shall
be appraised by two persons, one to be chosen by the survivor, and the other by their children ; " and the fact that
no provision was made for any mode of appraisement after
and on the fact that the will
the death of the survivor
contained no nomination of any executors of the will of the

—

;

—

—
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survivor, while the testator and testatrix were reciprocally
nominated as executor or executrix of the will of the predeceasing spouse, as clearly showing that the will was

—

intended to apply to and
predeceasing spouse, and
referred to the clause in
further declared it to be
should be the first dying,"

regulate only the estate of the
not that of the survivor. He
the will in which "the testator
his will and desire, in case he
that the insignia of certain German orders which had been conferred on him by German
Princes should after his death be returned to the respective
Chancellors of those orders, and to the fact that no directions whatever were given as to the disposal of those insignia
in the event of his being the survivor, and maintained that
the direction that the insignia should be sent to the German
Chancellors is one in its nature totally unconnected with the
contingency or condition of his being the first dying, and
therefore this condition ought to be read parenthetically
and construed as governing not merely the disposal of the
insignia, but as intended to overreach and govern the institution of heirs and other testamentary dispositions of the will.
In support of the third reason set forth in the declaration,
he referred, first, to the rule of the law of England previous
to the passing of the statute of Victoria, namely, that when
a woman married, her marriage operated in law as a total
revocation of any previous will (Williams on Executors,
and that although marriage by itself did
1st vol., p. 103)
not operate as the revocation of the previous will of a
man, yet that marriage with the birth of a surviving child
did so operate. That now, by the statute of the 1st Victoria, caj). 26, § 18, it was enacted that every will made
either by a man or a woman shall be revoked by his or her
subsequent marriage. He referred to the Mirror of Parliament, vol. 1, 1837, 1838, p. 383, and Peckius de Testamen.,
cap. 45, No. 1 to No. 9 ; and maintained that a man's
marriage in community of property works such a change in
his condition and circumstances as is by the Roman-Dutch
law deemed sufficient to operate as a total revocation of
his previous will.
He quoted Van der Linden, Inst. p.
156 ; Purge, vol. 4, p. 512 ; Van Zutphen, Hollandsche
Practyk, p. 574 and Voet, 4, 5, § 1,-28, 3, § 12.
The Court, without calling on PJbden and Watermeyer,
counsel for the defendants, held that the plaintiff had failed
to produce any authority sufficient to prove that a mutual
will by a husband and wife is not valid and effectual as the
will of the surviving husband on his death, even although
he shall, subsequently to executing that will, have married
a second wife in community of property.
And gave judgment for defendants. Each party to pay their own costs.
;

;
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CHAPTEE

II.

SUCCESSION AB-INTESTATO.
[intestate SUCOESSION.J

EocHE Blanche, Husband of Pas, vs. The Widow
OF J. J. Pas and the Cueator ad Litem of
J. J. P. EocHE Blanche.
Deed, what not due execution

A

and

B

made a

of.

Testament.

was informally executed and
Plaintiff and his wife {daughter of
and B) had subsequently to their death signed a paper
approving, as far as they were concerned, of this informal
will.
But it being proved that they acted in ignorance,
will which

A

admittedly mid.

the estate of

A

and

B was

declared intestate.

isas.
J. J. Pas and his wife the defendant had a daughter
^^''•
Margaret married to plaintiff, by whom she had a son, the
second defendant.
Husbsnfof PaV,
J. J. Pas died on the 30th November, 1836.
Thereafter "«• The widow'
his widow, in respect of a will, dated 19th November, 1836, tbe curator oa
alleged to have been executed by J. J. Pas in favour of E*Se BiMche!
plaintiff's son, and appointing his widow executrix, and of a
certain writing, dated 27th January, 1837, signed by plaintiff and his wife, obtained letters of administration from the
Master of the Supreme Court, as executrix testamentary of
the deceased. Thereafter the plaintiff brought this action
to have it declared that the said J. J. Pas died intestate,
and that plaintiff, in right of his wife, was heir to the

separate estate of said Pas.
It was admitted by defendants that the alleged will,
which had been drawn by and executed under the direction
of an ignorant person, one Needham, a justice of the peace
at Caledon, was null and void, in respect that it had not
been attested by the proper number of witnesses required
But the defendants pleaded that plaintiff and his
by. law.
said wife were barred and foreclosed in law from disputing
or calling in question the validity of said will, by reason
that plaintiff and his said wife had, on the 27th January,
1837, signed the writing above mentioned, whereby they
agreed, allowed, and consented, in as far as regarded

-
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themselves, that the said will of the 19th November, 1836,
should be as valid in law as if the same had been drawn by
Hustand'of pm' a notary or witnessed by seven persons, at the same time
o7'/j^™a^ thereby ratifying and confirming all that was contained in
the Curator ad the Said wiU.
This writing, which was put in by defendants,
Roche Blanche. WaS in H/ngllSh.
At the trial it was proved by J. P. Eksteen that he had
signed said writing as a witness after seeing it signed by

—

Nof M

'

plaintiff and his wife.
That Needham brought it to them
ready drawn out to be signed by them. That he did not
hear that writing read over to them or explained, nor did
he know its contents, but that Needham told them it was

their will.

Needham

stated that the said writing was written by him
who said she had orders to
that effect from her mother, the first defendant, and that she
wished it to be so drawn up as that her son the second
defendant should be heir to the property according to the
will.
That plaintiff had never given him any instruction to
draw up this writing, that he had not read this writing to
plaintiff (who does not understand English), before he signed
it.
That he had explained the nature of it to him, but did
not translate the whole of it to him, only explained its
purport.
The Court adjudged that the deceased Pas died intestate,
and ordered the costs of all parties to be paid out of his
at the request of plaintiff's wife,

estate.

Spies

vs.

Spies.

Succession, intestate.
Tlie

North Holland law, including

the Political

the States General of 1st April, 1580,

Ordinance of IZth May, 1594,
in intestate succession.
1846.

""—

'

Spies V5. Spies,

is the

and

Ordinance of

the Interpreting

law of

this

Colony

This action arose out of the following circumstances
Klein, widow of J. Eockenbach, died in
^j^jg Colony on
the 13th October, 1832, intestate, and
leaving neither children, parents, brothers or sisters, nor
any of their descendants alive. At the time of her death
there existed,
1. Two of her aunts, Carolina Spies, the plaintiff, and
Susannah Spies, the mother of Kasper Michael, the plaintiff.
2. Tobias Wolf, son of her predeceased aunt A. M. Spies.

Anna Barbara

—
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3.

Two

Spies,
4.

grandchildren of her predeceased uucle A. C.

through his daughter

Nine grandchildren

—^

of her said uncle

A. 0. Spies,

through his son E. B. Spies.
5. One grandson of her said uncle A. C. Spies, through
his daughter A. B. Spies.
6. One granddaughter of her predeceased paternal uncle
E. L. Klein.
It did not appear from the pleadings, 'or the statements of
counsel, whether J. E. Spies, G. E. Spies, and A. B. Spies,
the son and daughters of the said uncle A. C. Spies, were
themselves alive at the death of their cousin the Widow

Eockenbach.
The aunt Susanna died on the 27th October, 1833, and
was represented by her only son and heir, the plaintiff,
Kasper Michael.
Questions having arisen whether the estate of the
deceased intestate Widow Eockenbach should be distributed
solely between her two surviving aunts per capita, or
whether the children of her predeceased uncle and aunt
were entitled to share equally, but pei' stirpes with the two
surviving aunts and lastly, whether the grandchildren of
the predeceased uncle and aunt if their parents J. C.
Spies, G. E. Spies, and A. B. Spies, had also predeceased
the widow were entitled to share per stirpes, as their said
parents would have been entitled to do if they had survived
the widow, this amicable action was brought in order to
obtain the decree of the Court on those questions.
The Counsel for both parties. Brand and EMen, admitted
that by the Placaat of 10th January, 1661, the law of North
Holland, including the Political Ordinance of 1st April,
1580, and the Interpreting Ordinance of 13th May, 1594,
{Vide Tennant's
was made the law of this Colony.
Notary's Manual, p. 132.)
The Court, in respect of the 28th section of the said
Ordinance of 1580, and of the authority of Van der Lindens
Institutes (B. 1, C. 10, § 2; p. 163, Bngl. Ed.), and the
Advys Booh,
JVederlandsche
Consultation of the
51st
adjudged that the estate of the Widow Eockenbach must be
distributed with reference to the state of her next kin as
on the day of her death.
2nd. That, for this purpose, it must be divided into as
many shares as she had aunts surviving on that day, and
uncles and aunts who, having predeceased her, had left
children surviving on that day.
3rd. That her said aunts were each entitled to a share
per capita, and her said cousins to the remaining shares per
;

—

—

stirpes.

^l^^%

J. C. Spies.

—

^pies

™.

'

spies.
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4th. That the children of her surviving aunt who had
gince died, and the children of such of her said surviving
(.gusins who had since died, were now entitled, as the heirs
of the said deceased parents, to such share as those parents

would respectively have been entitled to claim

now

if

they were

alive.

5th. That the children of her cousins, whose grandparents
and parents had predeceased her, were not entitled to claim
any share of her estate.
Judgment was given accordingly. All costs to be paid

out of the estate.
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CHAPTEE

III.

EXECUTOKS.
HOEN

LOEDOLFP ET UxOB.

VS.

Whether non-lodginent of a claim in the estate of a deceased
person is a har to creditors -claiming from executor still
having assets. [Not decided but in Moore's Executrix
vs. Le Sueur, post, held not.]

isso.

JaD. 12.

;

[Vol.

Brink

vs.

1, p.

403.]

Estebhuizen.

Executor having distributed

estate, his liability ceases.

isso.

''^'""

[Vol.

Smuts

vs.

1, p.

473.]

Haupt's Executobs.

When a bond

stipulates three months' notice it does not become
payable on demand on the debtor's death ; but notice must
be given to his executors.

isss.

^^"^

"•

[Vol. 1, p. 70.]

Muter & Stone
Executors.

vs.

Title to sue.

Spangenbeeg.
Ordinance 104.

Executors not having taken out formal letters of registration
not entitled to sue.
1834.
Cloete this day, in support of his clients' title as executors
^'^^
of Scoon to sue the defendant, produced the will, by which
they were appointed executors.
.^spLgenterV
To this it was objected by the Attorney-General for the
defendant, that the will had not been registered in the
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1834.

June

3.

i,f splgelterg.

Orphan Chamber before the abolition thereof, in terms of
the 16th Article of the Instructions, and that although it
had yesterday been enregistered in the Eegister of Wills,
yet as the plaintiffs had not obtained letl ers of administration, they were not entitled to sue as executors.
Summons dismissed with costs.
_

FoucHE VS. Meybe, as Executoe, and Cilliees, as Widow
AND EXECUTEIX, OF THE LATE P. J. FoUCHE.
Surviving spouse.

Mutual

will.

Executrix.

Hxceptionon

qualificatce.

A

siirviving spouse appointed executrix under
hut who has not yet acted in that capacity,

a mutual

may

will,

decline to

act.
1835.
13.

Aug.

Fouche

vs.

Meyer, as
Executor, and
CiUiers, as

Widow and
Executrix, of
the late
P. J. Fouche.

This action was brought against Meyer, as executor, and
against CiUiers, as widow and executrix, of the late P. J.

Fouche.

The widow iiled the following plea " The defendant M.
CiUiers denies the qualification or capacity of executrix of
the late Philippus Jacobus Fouche, assigned to her by the
said declaration, and by which she is sued, and saith she is
not such executrix as aforesaid, and thereupon joins issue
with the said plaintiff, and prays that the costs of suit may
be paid to her."
Cloete, for the plaintiff, in order to proTe the capacity of
the defendant CiUiers, as executrix, produced the joint will
of the deceased Fouche and his wife, dated 29th June, 1825,
whereby the testators nominated and appointed " the survivor of them as the executor of this their will, administrator of their estate, as well as guardian of their minor
heirs," &c., &c., and a codicil thereto, dated 29th June,
1828, whereby the testators, " in virtue of the reservatory
clause in their will, declare to nominate and appoint Messrs.
J. H. Meyer and J. de la Harpe as the executors of this
our will, and guardians over our minor heirs, grant to them
all such powers as can or may, according to law, be granted
to them, and especially the power of assumption and surrogation, under promise of approbation and ratiiication under
pledge according to law."
And another codicil, dated 11th May, 1831, whereby the
testators declare " the first codicil to this our will, wherein
we have appointed Messrs. J. de la Harpe and J. H.
:
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Meyer, as executors and guardians over our minor heirs,
to be null and void, desiring that the same shall not have
any force or effect, and appoint in their stead, and we, the
undersigned testators, do declare thereto to nominate and
appoint Mr. A. M. Meyer and our eldest son, P. J. Fouche,
to be executors of our estate, administrators of the same, and
guardians over our minor heirs, granting to the said A. M.
Meyer and P. J. Fouche all such power and authority as
can or may, according to the law," &c.
Clode maintained that, notwithstanding those codicils, the
defendant continued to be a joint executrix with the others

by the last codicil.
The Attorney-General maintained,

although
first, that
there was no express revocation in either of the codicils of
the appointment of the survivor to be executor, yet that
the new appointment of executors in the codicils had the
and
effect of revoking the appointment of the survivor
secondly, that, even although such appointment were not
revoked, yet that the defendant might decline to act as
executrix
and as she had never acted as such, and now
signified her refusal to accept the ofSce, she could not be
compelled to be a party to this action.
As the plaintiff was not prepared to prove that defendant
had ever acted as executrix, the Court, without deciding
the first point raised by the Attorney-General, in respect of
the second ground of defence stated by him sustained the
exception, with costs.
;

'

;

In
Ord.

H.

Ee Hoets. — Executobs of

vs.

Heirs

of.

Executor.
No. 104, § 20. Letters of administration.
Master, power of to withlwld letters of administration
under above seetio7i. Interdict.

died, leaving

a

close will,

and appointing

certain executors.

heirs objected to the issue by the Master of letters of
administration on the gromid that they intended to have

His

"for want of solem^iities req%dred by the
country in closed or sealed wills!' Tlie Master
withheld letters of administration ; but on application by
the executors, the majority of the Coiort (Wtlde, C. J., and
Kekewich ; Menzies, J., dis.) held that such an objection
was not one of those referred to by Ordinance 104, § 20,
and directed the Master to grant letters of administration
the will set aside

law of

this

accordingly.

1835.

Aug.

13.

Fouche

vs.

Meyer, as
Executor, and
Cilliers, as

Widow and
Executrix, of
tlie late

P. J. Fouohe.

:
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Postea, the heirs (before taking

any

legal proceedings hy action)

applied for an interdict to restrain the executors administering until the question of the validity of the will had
Biit the Court unanimously refused the
been decided.
interdict, intimating, however, that after summons issued
or declaration fled, an interdict would he granted on
proof of injury to the estate from the executor's administration,

1836.

^^J

so!

"

^ '-

In re Hoets.—
"*'

^^^ehsoi.

Cloete, for himself and three others, alleged to have been
appointed by the will of the deceased Hoets the executors
of his will, produced the following affidavit
" H. Gloete, L.son, of Cape Town, maketh oath and saith
that deponent was present on the 25th instant, at the office
of the Master of the Supreme Court, when a sealed packet
was delivered to the said Master by or on the part of Mr.
J. N. Ley, as having been curator to the person and one
of the curators of the estate of the said late J. Hoets that
the seals having been removed by the Master, the same
was found to contain the last will of the said late J. Hoets,
with a notarial deed of superscription attested by the
notary J. N. Meeser and witnesses, bearing date 8th day
of July, 1831, and a further notarial codicil, bearing date
15th September, 1834.
" That after a perusal and examination of the said documents, the Master of the said Court declared, upon the
application of this deponent, as one of the executors named
in the above-mentioned will, that the said will and codicil
would be duly registered, and that letters of administration
would be immediately granted to the executors named in
the said will and codicil.
" That the deponent, together with his co-executors, J.
G. Blankenberg, J. H. Lezar, and W. Udemans, upon the
assurance that the said letters would be issued the instant
they were drawn out on stamp, and understanding that none
of the heirs of the said late J. Hoets resided in the house
in which the deceased had died, deemed it essential for the
interest of the estate to cause seals to be placed on the
stores, rooms, wardrobes, presses, strong-box, and other
places, which might contain articles of value belonging to
;

the estate.

"That in the afternoon of the same day, the deponent
having called at the office of the Master of the Supreme
Court, he was then informed that the said letters of
administration would not be granted, by reason of a letter
received by him on the part of some of the heirs in the
estate, setting forth that they objected to the said will and
codicil, upon the ground of certain alleged but undefined

:
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and that the Master of the Supreme
Court has this day appointed Messrs. J. C. Chase, P. M.
Brink, and J. N. Ley, as curators bonis to the said estate.

legal informalities,

«H. CLOETE,

L.SON.

And moved the Court that the Master of the Supreme
Court should be ordered by the Court to grant them letters
of administration in respect of the will of the deceased,
which they had lodged for registration with the Master, in
terms of the Ordinance No. 104.
It appeared that the following letter from the attorney of
the children of the deceased, objecting to such letters of

administration had been lodged with the Master

Cape Town,

May

25, 1836.

—

" SiE, I have the honour to inform you, on behalf of
the children of the late John Hoets, that they intend (and
that I have been instructed accordingly) to set aside the
will of the said late J. Hoets, on account of the want of the
solemnities required by the laws of this country in closed
or sealed wills
and as the question is intended to be
brought before the Supreme Court before the end of this
term, I beg you will be pleased not to grant letters of
administration to the executors appointed by the said will
until the Supreme Court shall have decided thereon.
;

" I have, &c.

WET,

"J. P. DE
"

May

27.

„

30.

»

31.

Hl'nlTof^
Heirs

« Cape Town, 27th May, 1836."

"

j^i^sg^.

Attorney.

To Cleekb Burton, Esq.,
" Master of the Supreme Court."

Cloete objected that this letter was not sufBcient, under
the Ordinance No. 104, § 20, to warrant the Master to
withhold letters of administration, as it did not specify in
gremio any particular objection sufficient in law to render
the will null, or bar the claim for administration, on
[Wylde,
which the objectors ground their opposition.
O.J., expressed his opinion to be in favoxir of Cloete's
objection.
Menzies, J., was of the contrary opinion.
Kekewich, J., did not express his opinion.] No decision
was given on this point, as the parties stated they were
prepared at once to argue on the objections to the validity
of the will.
Brand then objected that the will was invalid, in respect
that being a sealed will, the notarial superscription was not
attested by the signature of any notary and secondly, that
at the time, when even the first part of it was said to have
;

of.
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been executed, the deceased was in such a state of blindness
as legally to incapacitate him from executing a testament
:!_?^'
in the manner, in which this testament had been executed,
i^e'c^trdT. and quoted Voet 28, 1, 26, 28 37
,
Heirs of.
Cloetc, contrci, maintained that the want of the subscription of the notary was not such a defect as to violate the
will, and that the notary might now affix his subscription.
That whatever in the ordinary case might have been the
effect of the want of the notary's subscription on the enve1836.

,7

30.'

_

.

lope, yet in this case this deficiency could not affect the
will of the testator, because, within the envelope which
wanted the notary's subscription, there was another envelope properly sealed and attested, and subscribed by the
deceased, the witnesses, and a notary, in which the testament was enveloped, which circumstance was sufficient to
cure the defect in the outer envelope, and that the two
subsequent codicils, although not enclosed in that inner
envelope, referred to and were connected with that testament, in such a way as to render them valid, notwithstanding the defect in the outer envelope enclosing them. He

denied the fact of the testator's blindness.
Brand replied. The inner envelope mentioned had no
doubt once been duly sealed, witnessed, and subscribed, and
if it had been found sealed when the outer envelope was
opened, might have been sufficient for the validity of the
will enclosed in it but the fact was, that this inner envelope
was, in opening the outer envelope, found to be open, with
all the seals broken, so that it was of no use, and could not
have any effect in authenticating any papers then found
within it ; the identification and authentication of which as
the will of the deceased, and as being the will originally
enclosed in the inner envelope, therefore depended wholly
on the effect of the outer envelope, which, wanting the
subscription of the notary, was deficient in a legal solemnity essential to its validity, and was consequently totally
;

inoperative.

The

further hearing was postponed until the 30th instant.

This day (30th May, 1836), the Attorney-General for Mr.
Eynier Hoets, one of the children of the deceased, maintained that the will was void for three reasons, and that the
deceased therefore died intestate. 1st. That at the respective times

when the deceased made

all

the testamentary

documents produced, he was not in a state of mind in
which he could legally make any will. 2nd. That at the
said times he laboured under such a degree of blindness as
legally to incapacitate him from making a closed will. 3rd.
That even if he had mental and bodily capacity to make a
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that this will was void by reason of the want of
the notary's superscription and in support of the two first
reasons, he tendered affidavits.
Gloete objected that the other parties could only now be
permitted to support the objection taken in their letter, and
could not now make or support any other objections.
The Court here intimated that it was desirable that the
question as to the meaning and effect of the 20th section of
the Ordinance No. 104, which was mooted on the 27th
instant, should be argued and determined in the first
will, still

;

instance.

The Attorney-General and Brand for the other heirs of
the deceased then contended that the attorney's letter was
sufficient to warrant, and make it the duty of the Master to
withhold the letters of administration, even if it had been
more general than it is, and maintained that the objection
referred to in the attorney's letter to the Master, and which
the Attorney- General had now stated as the third objection
to the validity of the will, was an objection to that deed, in
respect of the statement of which by writing lodged at the
office of the Master, the 20th section of the Ordinance No.
104 had provided that letters of administration shall not be
granted, until the validity and legal effect of such deed
shall have been determined by the judgment of some competent Court, or until the objection shall have been withdrawn, and that this objection had, for the purposes of the
said 20th section, been sufficiently specified in the attorney's
letter of the 25th of May.
Gloete argued contra.
Menzies, J., entirely concurred in both the propositions
maintained by the Attorney-General and Mr. Brand, and
held that this was one of the class of cases to which the
provisions of the 20th section had particularly been intended

to apply.

Wylde, C.J., and Kekewich, J., held that the objection to the validity of the deed referred to in the
attorney's letter was not an objection of the nature of
those to which the provisions of the 20th section applied,
and that the only objections to which those provisions
applied were objections which did not relate to the validity
of the deed as a deed, but which, on the assumption that
the deed was a valid deed, related to the validity or effect
of the clause in such deed, in virtue of which clause the
parties whose claim to letters of administration was opposed
claimed the right to have such letters granted to them, or
to objections personal to such claimants. The Chief Justice
stated that in his opinion, even if the ground on which the
deed, by virtue whereof any person claimed to be the testa-

^'^e.^

„

so!
31.

E^ecuto/of^.
Heirs

of.

;

:

:
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1836

May
"^

11,

„

30
3o'.

„

31.

re Hoeta.
Executors of
771

Heirs

of.

,

vs.

mentary executors of any person deceased, was objected to
as not in law sufficient to warrant and support such claims,
was that such deed was a forgery, and although such objection were supported by the strongest affidavits, that still
such an objection, stated in writing, and lodged at'the office
of the Master, would not be sufficient to stop the granting
of letters of administration to the persons claiming under
such deed. They also held that, if the objection referred to
in the. attorney's letter had been a sufficient objection, the
statement of it was not sufficiently specific.
The judgment of the Court was (Menzies, f J., dissentiente) that the Master be ordered forthwith to grant letters
of administration to the executors named by the testator, in
respect that the objection, as stated in the letter of the 25th
May, lodged at the Master's office, is not sufficient to stay
the grant of such letters.
Postea (31st May, 1836).— The Attorney-General
an interdict upon the following notice of motion

moved

for

—

" Gentlemen,
Please to take notice that this Court will
be moved, on behalf of E. C. Hoets and the other children
of J. Hoets, Esq,, deceased, on the morning of the 31st
instant, or so soon after as counsel can be heard, at which
time you are to show cause (if any) to the contrary, why
you and each of you shall not be interdicted by the order
of this Court from interfering or intermeddling with the
estate of J. Hoets deceased, on the ground that by virtue
of the closed will and codicils, by virtue whereof you have
obtained letters of administration, are not in law sufficient
to warrant and support such appointment, and also for the
following amongst other reasons
" 1st. Because at the time of the making all the writings
testamentary, the said J. Hoets was of unsound mind,
memory, and understanding
" 2na. Because the said Hoets, at the time of making the
said deed testamentary, was in such a state of blindness
that he could not in law make a closed will and
" 3rd. Because the superscription will is not signed and
attested by the notary before whom it professes to have
been passed, and is therefore wanting in its legal solemnities,
the said interdict to have effect and stand good, until
the validity or invalidity of the said testamentary deeds
shall be decided by this Court.
;

—

"To H. Cloete, L.son, J.
Lezae, and W. Udemans,
J.

Hoets, or

attorneys."

Messrs.

G.

Blankenbeeg,

J.

H.

executors of the said late

Teutek and Meesee,

their

4fi5

Menzies,

was of opinion that, as the effect of the
,if
7 sx
of the Court on the 30th
May was to find that, in virtue of the deed which had been
iJ}'
lodged with the Master as the last will of the deceased, the
E^"ecut?re ofTs.
Heirs of.
respondents were entitled to have letters of administration
granted to them, notwithstanding the objections which had
been stated to the validity of that deed, that the allegation
of the facts on which those objections were founded, or of
any other, which being proved on the trial of the cause
would be sufficient to set aside the deed as invalid, although
supported by the strongest affidavits as to the truth of
such allegations, was not fer se a sufficient ground for interdicting the respondents from exercising the office of testamentary executors. That to found an application for such
an interdict, it would be necessary to produce affidavits
showing that, from circumstances personal to the respondents, their being permitted to exercise the office of executors
while the question as to the validity of the deed was pending would be injurious or highly dangerous to the interests
of those having claims on the estate of the deceased, and
that, except some case of extraordinary emergency were
shown to exist, the Court would not entertain any application for an interdict, even supported by such lastmentioned
affidavits, until the applicants had filed their declaration,
or at least served the summons in an action for setting aside
the deed as invalid.
The other two Judges took the same view of the case.
The Court therefore refused the application with costs.
But at the same time intimated an opinion that a very
slight case only would be required to be made out to
support an application for an interdict to restrain the respondents from paying away or disposing of the funds of
the estate, during the pending of the proceedings for trying
the question as to the validity of the deed, in any way
which might be prejudicial to the interests of any of the
parties in whose favour such question might ultimately be
J.,

judgment given by the majority

decided.

2 H

s^-,

;
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Klerk, Executoe of Bantjbs,
Interest.

Executor.

Heir, overpayment

Where an executw overpaid the
bound not only to recotcp

Mostekt.

vs.

to.

Estopped.

estate heirs, held that they vjere
to

the execittor the

amount

so

overpaid, hot likewise the interest thereon.
Not 30
-1'^'ofB^^Jes?"'^
vs. Mostert.

^^^' ^iidrews died in 1800, leaving her estate indebted
to her daughter, married to Ackerman, Eds. 2,072, for her
paternal inheritance, and having appointed Bantjes her

In 1 804, Bantjes remitted to Ackerman Eds. 333,
informed him of the total amount due to him.
Some correspondence took place prior to 1806 between
Bantjes and Ackerman about remitting the balance to
Ackerman, but it was not remitted.
Bantjes and his wife appointed the plaintiff the executor
of their will, and died, the former in 1814, and the latter
prior to 1816.
The plaintiff administered their estate as executor, and
in the inventary thereof entered the balance still unpaid to
Ackerman as a debt due by the estate.
The plaintiff liquidated the estate in 1816 and 1817, when
he paid over in equal portions (viz., Eds. 4,210 to each), to
defendant in right of his wife, and to one F. J. Bantjes,
who, with defendant's wife, were the sole heirs to the estate,
the whole amount of the net proceeds, without retaining any
part to discharge the debt due to Ackerman.
In 1835, the heirs of Ackerman demanded from, and
were paid by, the plaintiff the balance, being Eds. 1,739,
which had been due to Ackerman, with as much of the
interest thereon from 1800 as could by law be claimed,
namely, an amount equal to the capital, in whole amounting to Eds. 3,478.
The plaintiff in this action sued the defendant for one
half of the said accumulated sum of Eds. 3,478, in respect
of the overpayment which he had made to defendant in
1816, 1817.
The defendant admitted his liability to repay plaintiff one
half of the capital sum which had been paid by him to
Ackerman's heirs, but refused to pay one half of the interest
which had been paid thereon, on the grounds first, that
Ackerman could have claimed no interest from Bantjes in
his lifetime, and, therefore the interest which plaintiff had
paid to his heirs had not been due by Bantjes' estate to
them, and had been paid by plaintiff in his own wrong
secondly, that plaintiff by not remitting or retaining out of
Bantjes' estate in 1816, 1817 the amount due to Ackerman
or his heirs had committed a breach of duty, by reason of
executor.

and

also

—

'
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which he was barred in law from now claiming from defenis^s.
30.
dant and his co-heir any sum which he had paid on account
of interest for the_ period since 1816, even although Acker^'"f^STtjeT'
man's representatives were entitled to enforce payment of
Mostert.
that interest from the plaintiff.
The Court held that both the positions maintained by
defendant were untenable, and gave judgment for plaintiff
as prayed, with costs.

^—

^'*-

Beand

vs.

Neethling's Executor.

Executor, acquitinnce

to.
Lic^uidntion account, action to re-open
Error, relief against.
Lmsio cnormis. Eestitvtio in integrum, to minor.

and

debate.

Where an

on attaining majm-ity, gave the executor a
and cwquittance, hut afterwards found that the
account framed hy the executor, on the basis of which she
had been paid, was wrong, and ten years after majority
brought an action to re-open and debate such account on
the ground of Ice-sio cnormis and her right to restittitio
in integrum, the ctccount was opened and amended
heir,

receipt

accordingly.

A. Munnik and his wife, E. M. Hurter, by their joint will,
dated 7th May, 1811, appointed the plaintiff's wife (with
whom plaintiff is married in community of property) and
her brothers and sisters their sole and universal heirs, under
burden of certain legacies, and also appointed the late J. H.
Neethling (whose executor the defendant is) and one C. Gie
to be their executors and guardians of their minor heirs.
The said E. M. Hurter died in June, 1811, and the said
Munnik in November, 1815, when the said Neethling and
Gie assumed the management of the estate as executors and
quoad hoc guardians of plaintiff's wife and her brothers
and sisters, then minors, and under the natural guardianship
of their father, J. Gr. Munnik. Gie died in 1818, and Neethling became the sole executor and guardian aforesaid.
In 1816 he and Gie had framed a provisional account dated
7th September, 1816, which was signed by the said J. G.
Munnik. Plaintiff's wife became of age on the 26th June,
1829, and on the 13th January, 1830, said Neethling paid her
Eds. 7,711, as and for her share of her inheritance under said
will, which he alleged to have been ascertained by the said
provisional liquidation account, and obtained from her a notarial deed dated 13th January, 1830, inter alia setting forth
that she having attained the legal age of majority, " however, as far as need be assisted by her father, J. G. Munnik,

isag.
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and her maternal uncles, Messrs. Hurter and De Wet, de(jia-red after having had the desired inspection of the will,
&c. (dated 7th May, 1811), as also of the statement and
inventory of the estate, framed 4th November, 1815, extract
of vendue rolls of 12th and 13th December, 1815, and
further documents belonging to the estate, likewise the provisional account of the estate framed, &c., on the 7th September, 1816, and afterwards examined and approved by her
said father, whereby is appertaining to the heirs a sum of
Eds. 53,981, of which one seventh part, Eds. 7,711, appertains to her as collateral inheritance.
She, the appearer,
further declared to have received from said Neethling as
the only surviving testamentary executor, th^ beforementioned sum of Eds. 7,711, and acquitting and discharging
the said J. H. Neethling, on her 'part, from, all further claim
and demand respecting that administration, ivith indemnification under obligation according to law, under the renunciation of the exceptions revision of account and error
calculi.

(Signed)

MUNNIK.
MUNNIK."

"A. P. W.
"J. G.

J. H. Munnik, one of the brothers of plaintiff's wife,
became of age in March, 1837, and suspecting that the
liquidation account of 1816 was not correct, refused to
receive his share of inheritance according to it, brought an
action against the said J. H. Neethling to account for the
administration and for the inheritance due to him, Munnik,
in which he proved the said liquidation account to be
erroneous and untrue to the extent of many thousand rixdoUars, and recovered judgment against Neethling for a

much

larger sum than that tendered by him.
Whereupon the plaintiff brought the present

action
against the defendant, executor of the said J. Neethling,
now deceased, and in his declaration set out all the errors
and omissions in the liquidation account of 1816, which,
in his wife's brother's action had been proved to exist,
alleged that his wife had signed the acqiiittance in error
and ignorance, and trusting to the repeated representations
of the guardian, the said J. H. Neethling, that the said
liquidation account was correct, without either having
examined or perused the vouchers belonging to the said
account, as untruly alleged in said acquittance ; and without having been duly made acquainted with the meaning of
the said acquittance, except by the representation of the
said J. H. Neethling that the same was a receipt for her
inheritance, and that by reason of the premises, and of the
enormis Imsio of the said plaintiff's wife in her inheritance,

;
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by reason

thereof, the plaintiff is entitled by law to a restitution in integrum of and relief from the effect of the approbation of the said liquidation account given by his wife,
and of the said receipt and discharge so granted by her

under the error, ignorance, and false representation aforesaid
and to have tbe said account of September, 1816, reopened
and debated, and to recover such amount as shall therein
appear to have been due to her.
In the plea the defendant admitted the existence of all
the errors and omissions alleged in the declaration to exist
in the liquidation account of September, 1816, according
to which plaintiff's wife's share of the inheritance had been
calculated and received by her, and every other allegation
therein contained, except that plaintiff's wife signed the
receipt of acquittance in error and ignorance as to the correctness of the account, without having perused the vouchers,

and without having been duly made acquainted
with the force and effect of the said deed; and save and
except that she suffered enormis Icesio, and save and except
that plaintiff is by law entitled to restitutio in integrum
and relief from the effect of her said approbation of said
account, and from the receipt and discharge, all which
defendant denies.
And for a further plea defendant says that the several
alleged causes of action within said declaration mentioned
did not, nor did any of them, occur within four years next
before commencement of the suit. Wherefore, &c.
Plaintiff called Johannes Gerhardus Munnik
I am the
father of plaintiff's wife.
The deed of acquittal executed
by her dated 13th January, 1830, is signed by me ; my
daughter was not present when I signed it nobody but
Mr. J. H. Neethling was present.
I read the deed and
then signed it without any explanation from him.
My
daughter's signatm-e, and no other, was at it when I signed
it.
I did not see her sign it, nor did I know she had
signed it before I saw her signature to the deed. Not
long before I signed the deed, I had been with plaintiff's
wife at Mr. Neethling's.
She was then of age, and he, in
presence of her uncles, Hurter and De Wet, showed her
the liquidation account and an account showing what her
share was. He read to her parts of both those documents,
but showed no vouchers. Neither she nor I examined the
trusted to Mr. Neethling that everything
account.
was correct in every respect. Her uncles were merely
I do not think
present, and did not examine the accounts.
the will was read to my daughter. The liquidation account
itself was not shown her, only a notarial copy thereof,
which she signed.
I allowed her to sign the notarial
2 h3
&c.,

:

;

We
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^^^y without examination, because Mr. Neethling was so
clever and honest that I trusted to him that all was
correct.
I was never present with my daughter at any
other investigation of the accounts. When I signed the
liquidation account in 1816, I read it over from beginning
When I signed
to end, but no vouchers were shown me.
it, it had on it none of the alterations and erasions which
now appear on it. I had had various money transactions
with Mr. Neethling.
He discharged the mortgage in a
bond which I had granted in favour of the estate. I was
very much in his power.

The

plaintiff closed his case.

Defendant called no witnesses.
Defendant maintained, first, that plaintiff could not set
aside the deed of discharge unless he proved enormis Icesio,
which, he contended, had not been proved. (Voet 4, 1, § 11.)
Secondly, that such restitution as was now sought could
only be claimed within four years of the act against which
it was claimed.
(Voet 4, I, § 16 44, 3, § 7.)
Brand, contra, maintained that enormis Icesio had been
proved, and that under the circumstances of this case
plaintiff was not restricted to the period of four vears, and
quoted Voet 4, 1, § 20.
The Court found that the plaintiff was entitled to open
up the account as prayed, and gave judgment for plaintiff
(for the sum agreed on between the parties) for £589 lis.,
;

with costs.

Van Eeenen
The

1839.

.^

'

iis^E'x?outor"of

Neethiing.

vs.

Executor op

ISTeethling.

May, 1831, to a
the wife of the plaintiff in the preceding case, and
iiow sought 7'estitutio
integrum against a deed of receipt
and discharge executed by him on 22nd March, 1833, in
favour of the said J. H. Neethling of his wife's share of the
same inheritance. This deed was in the same terms with
that in the preceding case. It set out that plaintiff had read
all the documents therein referred and approved of the same.
And further declared "that he, the plaintiff, having had
some objection to the calculation of the estate with respect
to the doubtful debts and interest, now by way of a transaction on the law suit pending on that account before the
Supreme Court to renounce the same and as in case of
(uitkoop) buying out.
And declares now to have received
as the whole and only inheritance appertaining to his wife
out of the said estate from said J. H. Neethling, Eds. 7,711,
plaintiff in this case was married in

sister of

m

ni
isss.
being the amount awarded her in the present liquidation
*'^"'account, 7th September, 1816, and whereupon the undersigned declares by the receipt of the said sum and interest Z'^S^mot
Neethung.
to be satisfied in full for his wife's share as heiress in said
estate as far as concerns the said J. H. Neethling, and
therefore, under renunciation of revision of account and
error calculi, to acquit and discharge Mr. Neethling from
his administration and from all further responsibility, and
further declaring, on account of said transaction and agreement, to renounce all means of relief of which he might
otherwise have availed himself."
The declaration in this case alleged the same facts and
claimed the same relief as the declaration in preceding case
had done, and defendant's plea was to the same effect with
his plea in the preceding case, except that he did not plead
that four years had elapsed since the causes of action accrued
before the action was commenced.
The only witness examined was Marthinus Melt van
Eeenen, whose evidence was as follows I am brother of
the plaintiff. I remember to have had a communication
on the part of my brother with Mr. Neethling in 1833.
There were sentences at that time against my brother for
debts, for which my mother was surety, and writs of execution on them against both were in the hands of the sheriff.
My brother had no means to discharge those debts, he
therefore desired me to go to Mr. Neethling and endeavour
to get the money which was due to him for his wife's inheritance.
I went to Mr. Neethling and asked him for the
money, and he said, " Oh, you can come now after you have
been summoned you see, that is the way. You young
men will never listen." I said, " Mr. Neethling, we have not
time to enter into the merits of the case, as the sentences
therefore help me,
are about to be put into execution
He said, "How
otherwise my mother will be exposed."
have you an authority to receive the amount ? " I again
asked him to give me money to discharge the sentence, and
he then wrote an authority to be signed by my brother,
authorizing me to receive the money. I got my brother to
sign it and returned to Mr. Neethling and said, " I hope
:

;

;

you will now have no further objection to meet this
demand." He then said to me, "Mr. de Wet has been
your brother's advocate you must bring me a certificate
that he has been paid his fees." I then went and got a
I then returned
certificate to this effect from Mr. de Wet.
to Mr. Neethling, and he said, " It is not over yet " and
produced a paper, saying, " Get your brother to sign this,
and then I shall pay him." I said, " Are you going to pay
me with money or a cheque ? " I said this because it was
;

;

;
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then near the time the bank closed. He said, " I shall give
you a cheque on the bank." I said, "Then I must make
haste," and went to my brother, who was sitting by my
mother, and said to him, " Andries, sign this, as Mr. Neethling seems to make all sorts of excuses and if you don't sign
this, the bank will be shut, and my mother will be exposed."
He said, " Give me pen and ink." I did so and he signed it.
He was going to read it, but I said, " No, you cannot read it
there is no time to be lost the bank will be shut and my
mother exposed." He signed it without reading it. I then
took it to my cousin, Oloff Ferzen, and said, " Sign this as a
witness." He did sign it, and I also signed it as witness. I
then took it to Mr. Neethiing. He looked over it, and then
he gave me a cheque on the bank. I had not read the
document before my brother signed it, nor until within
these few days. I declare upon my oath that I ran with the
document to my brother, without reading it, and that I did
not give my brother time to read it before he signed, and
that the witness Ferzen had no time to read it.
The deed
now shown me is that which my brother and I signed before
getting the money from Mr. Neethiing (the deed of transaction on which the defence is founded).
This document
was not written in my presence. Mr. Neethiing was previously aware that my brother was in great difficulty for
money. The time which intervened between my going for
the certificate and bringing it to Mr. Neethiing might be
about half-an-hour or three-quarters.
Defendant's counsel here gave up the case.
;

;

Judgment

for plaintiff, as prayed, for

£512

10s. (the

sum

agreed on between the parties), with costs.
Vide Chitty's Equity, Index 19 ; 1st Eden, 64, Salkeld vs.
Burrand ; Van der Linden, 467, 275
Voet 2, 15, 21
;

Oostliuysen

Widow

Muller, Executrix of Eenshcrg, 27tli
August, 1840, ante, p. 425.
vs.

the

Master of the Supkbme Coukt vs. Executors of
Van der Poel.
Ord. 104, Sect. 33.
Tlie

Executor's accmmt.

Master has such an interest in
as to require the executor
motion, and not hy action.

wi2.^

'^
sSlfremVcourt

"van to"poli°*

The

testate

to file

Master.

and

accotmts.

Executor.

intestate estates

And

this

on

Attorney-General, on the part of the Master, moved
on the respondents to show cause why they should
not lodge an account of the administration and distribution
^^ *^® ^®*^*® ^^ *^6 deceased Mrs. Van der Poel, whose
for a rule

'

executors ttey were, in terms of the 33rd section of Ordinance No. 104, and maintained that as it was the duty of
the Master, under the Ordinance, to tax and assess the
remuneration to be paid to the executors in every case
where remuneration is sought or taken by executors, and
to levy a fee of £4 per cent, on the amount of such
remuneration, he had as Master such an interest in the
said estate as to entitle him to call for an account of the
administration and distribution of it.
That independently
of this particular duty in consequence of the superintendence of the administration of estates, testate and
intestate, which is attached to his ofSce of Master, and as
being the person in whose office the accounts of the
administration and liquidation thereof are by law appointed
to be deposited, he was entitled as Master to apply by
motion to the Court for a rule to confirm the provisions
of the Ordinance without a regular summons.
Gloete, contra, maintained that the Master had no interest
in the estate which entitled him to make this application.
And that even if he had, it was not competent for him to
proceed in this form on merely giving notice of motion, but
was bound to have proceeded by a regular summons.
2nd. He denied that either the Master or the Eesident
Magistrate, if not held to be persons having an interest in
the estate, had any title on any other ground to make the

i8«.

—

sup*remeCourt

"y^'^^eTpoei"^

motion.

The Court had no doubt

of the Master's interest and title
the application in the form which he had adopted,
but of consent allowed the motion to stand open till next
to

make

Court day.

The case was not again brought before the Court, the
respondents having lodged iu the Master's office the
accounts applied for.
[By Act 16 of 1864 this point was legislatively affirmed.]

In

Ee Wight.

— Heydenrich

vs.

Curators op

P. J.

Sandenberg.
S., and S. acted as executors aiul guardians, and.
one S. surrendered and the other S. mctde a cessio honorum,
Held that H. vxis entitled to act as sole executor and
f/uardian.

Where H.,

—

The Widow Lategan executed, in virtue of a reservatory
clause in her testament, a codicil dated 13th August, 1814,
nominating and appointing, as executors of her testament
over her minor heirs and legatees,
and guardians
C.
°
°

i843.

n^»^^WMit.—
curators of
p. J. Sandenberg,

:
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Mathyssen and J. P. de Wet. By another codicil, dated
2nd April, 1818, she appointed J. C. Lehman, together
with Messrs. C. Mathyssen and J. P. de Wet, executors of
^^^ testament and guardians oyer her minor heirs and legaOn 30th December, 1821, she executed a codicil
tees.
containing the following clause
" Together with Mr. C. Mathyssen and J. P. de \\ et,_ i
nominate as co-executor and guardian of my minor heirs
:

Mr.

J. C.

And

Lehman."

on the 25th September, 1824, a codicil containing

the following clause
as co-executors and guardians of
minor heirs the aforesaid B. G-. Heydenrich, with the
same power and authority as I have granted to my said
executors Mathyssen, De Wet, and Lehman."
And on the 13th September, 1826, a codicil by which she
released J. P. de Wet and J. C. Lehman from the office of
executors of her testament and administrators of her estate,
and nominated in their stead Messrs. H. A Sandenberg
and P. J. Sandenberg as executors of her testament and
guardians over her minor heirs.
The widow died, and either before or after her death
Mr. Mathyssen died. The two Sandenbergs and Heydenrich
acted as her executors, Pieter J. Sandenberg acting as
administrating executor and guardian. In 1842, H. Sandenberg died insolvent, and soon afterwards P. J. Sandenberg

"I further nominate

my

obtained a writ of cessio honorum. On the 1st November,
1843, Heydenrich applied to the Court to have certain
bonds and moneys belonging to the estate of the widow, now
in the hands of the curators of P. J. Sandenberg, paid over
to him as sole surviving solvent executor and guardian.
This demand the curators refused to comply with, until a
proper indemnity and discharge should be granted to them
by Heydenrich. The Court referred the matter to the
Master for his report, who reported that the sum in bonds
and money in the hand of the curators amounted to £1,220
6s. 7id., of £597 14s. 3d. of which one Eichard Brook was
entitled to demand immediate payment, leaving £622 12s.
4id. for distribution in certain proportions, between Mei
and Bressida, subject to the benefit of the survivorship and

suggested that payment of his share should immediately be
made to Brook and the remainder should be placed in the
G-uardian's Fund on account of the parties interested therein
On considering this report and hearing parties, the Court
on the 21st November, ordered that P. J. Sandenberg as
having obtained a writ of cessio honorum {vide VilUers
and Skwhris, 16th Jv,ne, 1829, p. 377), be removed from the
office of executor and guardian
that the curators should
;
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forthwith pay into Court the whole amount and balance in
'
their hands (which was immediately done), and that the costs
occasioned by the application should be paid out of the HeySch ^I
estate; and postponed any decision on Heydenrich's applip J;"//^^Xg.
cation to have the funds paid over to him until parties
should be heard as to Heydenrich's right to act as sole
executor and guardian after the death and removal from
office of all his other colleagues.
This day, the Attorney-General, for Heydenrich, quoted
the Dutch Consult., vol.' Q, p. 196; Stair's Inst., 1, 6, 14,

—

and

Hargrave's Notes on Coke and Littleton,
13
and maintained that he was entitled to act as sole
executor and guardian.
No appearance was made for any other party.
The Court were unanimously of opinion that Heydenrich
had fully established his right to act as sole executor and
12,

1,

113, 146

;

;

guardian ; but, before ordering the remainder of the money
in Court, after satisfying the claim of Brook to be paid
over to him, referred to the Master to report under what
conditions as to security,
over to him.

if

any, this

money should be paid

'

Mooee's Executrix, Appellant,
Eespondent.
Ordinance No. 104,

§§

30 and 32.

Lb Sueue,

vs.

Executor.

Executors having still funds in hand arc liahle to creditors,
althmogh they have not lodged their claims in due time.

This was an application to the Court to review and set
aside the sentence of the Kesident Magistrate of Cape
Town, in a case in which the respondent was plain tiiF and
n
T/.1
1
i-r^.i
the appellant deiendant, on the grounds that the Kesident
Magistrate refused to receive evidence tendered on behalf
of the defendant previous to the promulgation of the said
judgment. 2nd. That the said Court refused to entertain
the defendant's counterclaim. 8rd. That the said judgment
is contrary to law and to the evidence adduced.
The summons was at the instance of the plaintiff as
Collector of Taxes, against the defendant as executrix of

11

her deceased husband, Edward Moore, and claimed from her
in that capacity £19 lis. for taxes due and payable by the
said deceased to the Colonial Government from lat January,

1831, to the 31st December, 1840.

i844.
•^"^' '"

Moore's ExecuAppellant,
"«• ls sueur.
Respondent.

trix.

;
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Defendant's agent admitted that the assessment from
1831 to 31st December, 1840, was a correct account of the
but
taxes payable by the deceased during ,that period
section
of
30th
the
of
provision
objected, in virtue of the
;

—

no
0^,^^^^^^^^^^ -^^_ jq^^ ^^ ^j^g plaintiff's right of action,
claim having been filed for said taxes in the estate of
deceased, notwithstanding the notice given by defendant in
the Government Gazette to creditors to lodge their clairas
on the deceased's estate within the period specified in terms
of the 30th section of Ordinance 104; and put in the
Gazette of 30th October, 1840, to prove said notice.
The Magistrate then (5th July), deferred judgment, and
on 17th July, gave judgment for plaintiff for £19 lis. and
costs, £1.
Ehden, this day, for the appellant, argued that the effect
of the 30th and 32nd sections of Ordinance No 104, was
absolutely to deprive a creditor who had not filed his claim
within the period for so doing so notified in the Government
Gazette, in terms of the said 30th section, of all right of
{Vide Horn vs.
action thereafter against the executor.
Loedolff, Qrd December, 1829, ante. Vol. 1, p. 403.)
The Court held that the 32nd section protected the
executor only against claims made by persons who had not
duly lodged their claims in respect of property or funds
bond fide distributed by him, after the expiration of the
period prescribed in the notice, and did not affect or alter
his liability in other respects, or as to property or funds in
his hands still undistributed
and that therefore the appellant in this case could not maintain the objection which she
had taken, unless she had pleaded ^jZcne administravit, and
that she had no assets of the estate in her possession
neither of which she had done. And overruled the objection.
;

SOUTHEY

VS.

DoEMEHl'S ExECUTOK.

Where defendant as executor had given
1844.
Sept. 12.

notice to creditors to
lodge claims in terms of the 30th section of Ordinance No.
104, the plaintiff, who had lodged his claim, ivas held
entitled to claim, paijment of his bond without giving the

losual notice.

[Vol.

I, p.

22.]
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