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PREFACE.
In submitting these Translations to the public,
to express

my

gratitude to the Hon. J.

Gr.

I

wish

Kotze,

K.C., for his kindness in revising the manuscript.

Those who best know Mr. Kotze

will

most fully

appreciate the valuable assistance which he has given
to

me.

These Translations were begun during the early
part of the year 1901,
business in the

on

my

when

Transvaal

the state of professional
left

considerable leisure

hands.

In the early part of the work I was assisted by
Mr. C. A. Wentzel,

but unfortunately for

was prevented from giving further
his

appointment to the

office

of the Witwatersrand District,

When

assistance

he

after

Chief Magistrate

which he now

fills.

Mr. Wentzel and

the work was begun,

seriously considered whether

of

me

it

would not be

I

advis-

able to revise the Eeports as well as to translate

them

;

but

we came

to

the conclusion

that,

the

originals having been issued as Official Reports of the

PREFACE.

Vlll

late

High Court

of the

would be unwise

be found to be
Officielle

I

Volume

regret

;

literal

will,

therefore,

the original

translations of

Rapporten."

that

continue these

to

it

to undertake the responsibility of

These Translations

revising them.

''

South African Republic,

I

have

Translations

but arrangements

found

it

impossible

beyond the Third

have been made with

Mr. MacFadyen, one of the gentlemen selected by

Government

the

to

translate

the

edition

of

the

Transvaal Laws, which has already been published,
to

continue the series.

TRANSLATOR.

(

ix

)
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OF THE

SOUTH AFEICAN REPUBLIC.
LEWIS

Coram

KOTZE, C.J.
MORICE, J.

THE SALISBUEY GOLD MINING COMPANY.
A

1894

master

is liable to his

servant for injuries sustained hy the latter through the

negligence of a fellow servant, acting in a common employment.
The
exemption in favour of the master in such case, alloiued by the common law
of England and the United States, is unsound in principle and contrary to
the

The

Roman-Dutch Law.

facts in

tMs

case appear fully

from

tlie

following judgment of

the Chief Justice, delivered on the 1st February, 1894, in which

Morice,

J.,

concurred, and which reads as follows

:

KoTZE, C. J. This is an action for the recovery of £1,500, as
and for damages sustained by the plaintiff. The summons sets
:

forth that the plaintiff, while in the service of the defendant

pany as a miner, and while being lowered

down

defendant's mine

that

in

a

cage

provided for

seriously injured through the default of the

Com-

the shaft of
purpose,

was

engineman, who,

without the exercise of proper care in letting the cage down the
shaft,

and

in suddenly

winding

it

up again, was the cause

of the

being precipitated some 80 feet down the shaft, with the
result that his right leg was broken and had to be amputated.
plaintiff

1

Felruary,

OFFICIAL EEPOETS OF THE HIGH COUET
1894

Lewis
V.

The

SalisETJBY Gold
MiNiNa Co.

Kotze, C.J.

The defendant Company pleaded by way of exception, or in bar of
summons the plaintiff was injured by

the action, that ex facie the

common employment, and
Company. The case

his fellow servant in the course of their

that consequently no liability attached to the

was heard in the Circuit Court

Be

Korte,

who

plaint! if in the

The

point,

Johannesbm-g before

at

my

brother

sustained the exception, and from this ruling the

Court below

which

now

appeals to the

Supreme Court.

arises for decision in this matter, is of consider-

able importance,

especially

to

the mining

community

of

this

country.
There is, as far as I am
South African reports bearing on the present inquiry, and conse-

aware, no decided case in our

quently

we must have

recourse to the E,oman-Dutoh law.

authority in that system of jurisprudence,
the

Roman

law,

we must

upon which that jurisprudence
we must decide according

that likewise be silent

On

ciple.

behalf of the appellant

Roman-Dutch law

a master

back on

based, and

if

to general prin-

has been argued that by

it

is liable

is

Failing

fall

for the acts of his servant,

committed in the course of the servant's employment, and that no
exception exists exempting the master from liability where injury

has been caused to a servant by his fellow servant, while carrying
out a common employment, or discharging a common duty. It

was very ably contended by Mr. Wessels, for the appellant, that
the onus of establishing the existence of the alleged exception in
our law rests with the respondent, and that, in the absence of any
approved authority to that

below was not

common

justified

effect,

the learned Judge in the Court

in following the rule of the English

law, and so introducing a foreign legal principle

unknown

to our jurisprudence.

Grotius, in his Introduction (bk. 3, ch.

1, § 34) says, that a
not bound by the act of his domestic servants, except
where such has been expressly provided by statute, and, in Ch. 38,
§ 8, he adds that a master is not liable in general for the wrongs of

master

is

his servant, to a greater extent than the latter's

unpaid wages. Van
der Keesel (Th. 478), in his commentary on this passage in Grotius,
observes that masters, who have not been benefited thereby, are not
as a rule

bound by the

delicts of their

domestic or hired servants^

committed in the discharge of their duty.
liable where, in a

work requiring

themselves unskilful.

It seems to

obscurely and too narrowly stated

skill,

me

They are, however,
the servants have shown

that the rule

here,

is somewhat
and that Chief Justice

OP THE SOUTH APEICAN KEPUBLIC.
Schorer (ad Grot. 3, 1. 34) has approached nearer the truth when
says, " Grotius rightly remarks that masters are not liable for

he

189*
Le-wis

the acts of their servants to a greater extent than their wages.

^^^,§^1^8.

But the masters

buey Gold

will be liable for the whole,

when they have

expressly entrusted some service to their management, and the
servants have through their negligence therein caused any damage.

(Brunnemann ad Band. 39, 4, 1. 1, n. 6.) And this is by no
means unjust, because they could have selected more careful
servants.
Likewise by placaat of the States of Holland, keepers
of the downs are liable for their servants if they have laid poison in
the downs, or have killed the dogs of anyone entitled to a free
right of the chase.
acts of their children

In a similar way bleachers are liable for the
and servants, whenever the latter do anything

contrary to the laws with respect to bleaching.

But

this, in

my

act of

careless

(Voet, 9,

tit.

4.)

must be taken to refer to the negligent or
the servant, inasmuch as the master could have

opinion,

employed more careful servants, but not if the act be wilful,*
in which case the master is not liable to make compensation, but
can escape liability by leaving the servant to undergo the punishment, for everyone must suffer for his own wrong." Brunnemann,
in the passage referred to
colligitur etiam

in

his

officio,

quod

pro
eis

Commentaries

U.beris,

by

pro

me commissuni,

a

Et

Schorer, says,

servis

ex.

§

mihi servienfibus me
delinquant.

(bk. 4, ch. 39, § 2),

Voet

(9,

Familice 5,
ohligari, si

Yan Leeuwen

in

Pothier

4, § 10),

(Obligat. § 121, § 456), and other writers likewise lay down the
general principle of a master's responsibility for the negligence of
his servants, acting within the scope of their

employment

;

but do

not discuss the position of the master, where one servant causes
injury to another servant engaged in the same commom employment. The Eoman lawyers, too, appear not to have treated this
precise point, for the probable reason that in their

day the

state of

was different to our own,
although we can trace the germs of the modern doctrine of the
We must
master's liability to the Pandects (44, 7. 5, §§ 5, 6).
society,

owing

to the existence of slavery,

consequently decide

the question upon general

principle;

for

although the argument, that the onm of establishing the exception
in favour of exempting the master from liability (in the case of
injury sustained by a fellow servant) rested on the defendant in

Of.

Leon, ad

§

1403 of the Dutoli Code, n. 16.

b2

"^^
Kotze, C.J.
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the Court below,

fairly entitled to weight,

is

still,

on the other

be m-ged that the silence of the Eoman-Dutch text
Mr. Justice de
writers cannot be taken as conclusive on the point.
^^iid, it

may

Eorte apparently followed the English common law, and it will
advisable to refer to some of the leading English decisions and
Before
to consider the grounds on which the exception rests.
^)e

doing

so,

however,

seems to

it

me

necessary to consider the general

rule upon which this exception has been engrafted
of

England and America.
is said by Mr. Beven in

It

Negligence (bk.

makes one man

1, pt. 3, ch. 4)

his very full

that there

is

by

the case law

and able treatise on
no general rule that

liable for the negligence of another.

The

rule

is

the other way, culpa tenet suos auctores iantum, and the liability of

a master to third persons, for the wrongful acts of his servants,

is

an exception to this rule. In this view he is supported by
Lord Bramwell and Lord Justice Brett, in their evidence given
before the Parliamentary Committee in 1 877 on employers' liability
itself

But be this as
(Q. 1100, Q. 1931.)
from the authorities that, since the time of
Charles II. {Michael v. Allestree, 2 Levinz), or, as has been
suggested (on the authority of Noy's Maxims, c. 44) from the
for injuries to their servants.

it

may,

it

is

clear

time of Charles

I.,

the master's liability to strangers for the

negligent acts of his servants was recognized in English law.

ground

of his liability has been generally rested

qui facit per alium facit per

only partially true.

"

him

to

do.

If,

superior.

But

this

is

se

certainly applies where the

ordered

and respondeat

doctrine qui facit per alium facit per

se,

The

The

on the maxims

servant

does what his master has

therefore, the

master has ordered his

servant to drive untrained horses ia a crowded street, then qui facit
per alium facit per se it is the same as if he did it himself. If a

—

master saw that his coachman was drunk, and sent him out to drive
his carriage, I should say: You are liable for that, for he is doing
the very thing u.nder the circumstances which you told him to do.'
'

But the case supposed always, and in which the master is made liable,
where the servant is doing, not what his master wished him to
do, but exactly what his master would tell him not to do, if he had
any opportunity and to my mind the maxim then does not properly
is

;

apply."

maxim

(Per Brett, L.

J.,

Q. 1920.)

same way, the
form the
and does not assign any reason for it.
So, in the

respondeat superior simply expresses in succinct

fact of the master's liability,

—a
OF THE SOUTH APEICAN REPUBLIC,
Professor Pollock, in his Essays on Jurisprudence, No. 5, has very
skilfully argued out the true reason for the rule, and his remarks

may

aptly be

summed up

later on.

" This rule

is

more fuEy

obviously founded on the great principle

of social duty, that every

man

management

in the

of his

own

whether by himself or by his agents or servants, shall so
conduct them as not to injure another and if he does not, and
another thereby sustains damage, he shall answer for it." It is
affairs,

;

therefore not surprising that this principle of a master's liability
for the acts of his servants within the scope of their service

development of the

—

Roman

law doctrine (Dig. 44, 7, 1. 5, §§ 5, 6)
is recognized not merely in Great Britain and America, but also in
the jurisprudence of most civilized countries, including our own
state.

Its general recognition is its best claim to being

in sound policy

and

justice,

founded

although Lord Bramwell and Lord

Justice Brett incline to the contrary opinion.

Having now stated the general rule of the English and
American common law, and the reason for its existence, I come
next to the exception engrafted upon that rule, viz., that the
master, although liable to third parties,

workman,

is

not liable to his servant

an injury sustained through the negligence of a
fellow servant or workman, in the exercise of their common service
The master is of course bound to use due care in
or employment.
the selection of his servants, and to furnish proper tackle and
machinery. If he neglect either of these duties he will be liable.
So will he be liable, where the servant injured was not engaged in
a common employment with the fellow servant causing the injury,
(Per
but engaged in an altogether distinct department of duty.
Lord Chelmsford, L. C, Bartoii's Hill Coal Co. v. McGuire, 4 Jur.
N. S. 773.) For instance, if a man's coachman were to drive over
or

for

his gamekeeper, the master

would be

coachman had driven over a

stranger.

just as responsible as

if

the

(Per Lord Cranworth, L.C.,

Much objection
Barton's Hill Coal Co. v. Beid, 4 Jur. N. S. 771.)
has from time to time been taken to the expression common employment (L. Q. Eeview, vol. 1, p. 221), and Mr. Joseph Brown, Q.O.,
has gone the length of saying that it is an expression incapable of
definition.

(Parlm.

Com. 1876,

Q,.

502.)

To

give a precise

definition, which will be applicable to every case that

may

be next to impossible

;

but that

is

may

Lewis
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the terms in the absence of something better.

As

well might

we

words actual fraud, or material misrepresentation,
because of the difficulty, if not danger, of giving an exact definition
The difficulty suggested has arisen, not so much from
thereof.
object

to the

the use of the expression

common

etnployment, as

from

its

most

unreasonable application and extension by different Judges to

wholly distinct departments of duty, and to persons in entirely
different grades of service, under a common master or employer.
This will sufficiently appear from an examination of the decided
cases.
The mere fact of the servant injured and the servant
injuring being fellow servants

i.

e.,

—

having the same master is
liability.
It must be shown

not enough to exempt the master from

we have

seen) that the service, which each servant performed,
some way connected, or that they were employed on what
This for
the law considers the same work or department of duty.
practical pm'poses is well enough expressed by the words common
employment, which are used in several of the decisions, and by the
House of Lords in the Barton'' s Hill Colliery cases ; but the iacongruous and unsatisfactory appKcation of the terms by the various
Courts led to the most unjiist results. For instance, common employment has been held to include the engine driver of a train and the
switchman on a railway the manager of a lucifer factory and a
boy engaged therein a carpenter employed in mending the roof
of a railway station and some porters shifting an engine
a railway
labourer and an inspector a miner and the manager of the pit.
(as

was

in

;

;

;

;

When

this

unreasonable judicial construction had reached

height by the decision of the
(L.

E-.

1 Sc. App.), it

House

of

was indeed time

Lords in Wilson

v.

its

Merry

for the Legislature to step

in and rectify this judge-made law.
It has been well observed
" that in Wilson v. Merry the House of Lords threw away a great

opportunity of improving the law."

Hence the appointment

(L. Q. Eeview, vol. 1, 283.)

of a Parliamentary

Committee in 1876-77,
and the subsequent passing of the Employers' Liability Act.
The first English case, which is generally supposed to have
introduced the exception I

am

considering,

is

Priestley v. Fowler

M. (^ W. 1), decided in 1837. Up to that date, according to
Lord Abinger, C. B., who delivered the judgment of the Court,
there existed no precedent for an action by a servant against a
(3

master for injury sustained under the following circumstances

The

plaintiff,

a servant of the defendant, was

by him

:—

directed to

—
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go with a van belonging to the defendant, in which were certain
goods carried for hire and driven by another of his servants. The
declaration set forth that while in pursuance of such direction the
plaintiff

was being conveyed by the said van

(it

being the duty of

the defendant to use due care that the van should be in a proper

and should not be overloaded and that the plaintiff
should be safely carried thereby), the van gave way and broke
state of repair

down, whereby the

The Court held

thigh was injured.

plaintiff's

the action not maintainable, presumably on the ground that the

had ample opportunity of judging of the overloaded and
unsafe state of the van, and ought, therefore, fairly to be presumed
plaintiff

to have taken that risk
as

upon himself with his eyes open. For,
put by Lord Abinger, " The servant is not bound to risk his

and may, if he thinks fit, deohne
which he reasonably apprehends injury to himself."
The judgment itself has been variously explained by subsequent
Judges, but I venture to think this is the true interpretation of it,
and that, thus understood, the decision may be justified on the
ground of volenti non fit injuria. It is at any rate no direct
authority for the non-liability of the master, where injury has been
safety in the service of his master,

any

service in

caused by one fellow servant to another in the course of a

common

employment; although in subsequent cases the Courts have asserted
that

it is.

The reasoning

Lord Abinger

of

in Priedley v. Foicler

has, however, not without reason, been adversely criticised before

the Parliamentary Committee.

(Q. 282-3, Q. 1999.)

The

first

actual decision, establishing the exception in favour of the master,

was pronounced by the Supreme Court of South Carolina, in 1841.
{McKenzie v. Golclie.) There the fireman of a railway engine was
injured

by

The Court seems

the engine-driver.

to

have held that

both were engaged for the attainment of a common object, and
hence the Company was not liable to one of them for the conduct
of the other.

(J. Gruthrie

Smith on the

Law

of

Damages, 2nd

ed.

The next ease is also an American decision Farwell
Raihmy Co. which occurred in 1842. There an
engine-driver was injured by the fault of a pointsman, and Chief
Justice Shaw of the Supreme Court of Massachusetts, in a judgment,
which has since become historic, and is the fountain head of aU the

pp. 339-40.)
V. The Boston

later decisions (L. Q,.

—

Eeview,

vol. 1, 220),

ruled that the Company,

the employer, was not liable, because the engine-driver
must be taken to have impliedly contracted that he would run all
that

is
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THE HIGH COURT

of which, carelessness on the part
At
engaged
on
the same service, was one.
workman,
of a fellow
in
England,
in
the
year
1850,
of
Exchequer
in
length the Court
[Hatchinson
Tork,
on
day
v.
the same
two cases which were decided
Newcastle and Berwick Raihcay Co., and Wiginore v. Jay, 5 Ex.
S.CO. 14 Jur. 837), laid down the law as previously enunciated hy
Shaw, 0. J., in FarweWs case. In Hutchinson's case, a servant in
the employ of a railway company, while proceeding in the discharge
of his duty in a train belonging to the Company, was killed by a
collision between it and another train belonging to the same
Company. The Court, curiously enough, thought the case undistinguishable from that of Priestley v. Fowler. The servant injured,
and the servant causing the injury, although in different trains,
were considered to be feUow servants engaged in a common service.
Alderson, B., in delivering the judgment of the Court, said, " The

the ordinary risks of the service

principle

is

that a servant,

;

when he engages

to

undertakes as between him and his master, to run
risks of the service,

and

serve a master,
all

the ordinary

this includes the risk of negligence

part of a fellow servant, whenever he

is

on the

acting in discharge of his

duty as servant of him who is the common master of both."
The subject first engaged the attention of the House of Lords in
1856, in what are known as the Barton's Hill Colliery cases (4 Jur.
N. S. 367, 372). In the case of Reid, at page 769, Lord Cran worth,
L. C, after considering the liability of a master for the negligence
of his servants to strangers, and resting that liability on the
maxims, quifacitper alium facit per se, and respondeat superior, i. e.,

the negligence of the servant is the negligence of the master, proceeds as follows " But do the same principles apply to the case of a
:

workman injured by the want of
together in the same work ?
contracts to do

work

of

know, to what

risks

he

any particular
is

want

workman, engaged

When

the

workman

he knows, or ought to
exposing himself he knows, if such be

the nature of the risk, that

workman may be

care of a fellow

I think not.
sort,

;

want

injui-ious or fatal

of care his employer cannot

on the part of a fellow
to him, and that against such

of care

by any possibility protect him.
and evil is the result, he cannot
say that he does not know whether the master or the servant was
to blame he knows that the blame was wholly that of the
servant
he cannot say that the master need not have engaged in the
work
at all, for he was party to its being undertaken.
Principle, thereIf such

want

;

of care should occur,

OF THE SOUTH AFEICAN REPUBLIC.
fore,

seems to

master, for

ill

g

me opposed to the doctrine that responsibility of a
consequence of his servant's carelessness, is applicable

demand made by a fellowworkman in respect of evil resulting
carelessness of a fellow workman when engaged in a
common work." Lord Cran worth at the end of his judgment refers

to a

from the

with approval to the decision of Shaw, C. J., in FariveWs case, who,
as already observed, likewise puts the master's exemption from Ha-

upon the doctrine of an implied contract between the master
In McGuire's case, at page 772, Lord Chelmsford,
L. C, with the concurrence of Lord Brougham, adopts the view
taken by Lord Cranworth in the case of Eeid. More recently, in
1868, the same question engaged the attention of the House of
Lords in Wilson v. Merrt/ (L. R. 1 So. App.). In that case Lord
" But what the master is, in
Cairns, L. C, thus delivered himself
my opiaion, bound to his servant to do, in the event of his not
personally superintending and directing the work, is to select
proper and competent persons to do so, and to furnish them with
adequate materials and resources for the work. When he has done
this he has, in my opinion, done all that he is bound to do.
And
bility

and

servant.

:

if

the persons so selected are guilty of negligence this

negligence of the master

and

is

not the

an accident occurs to a workman
to-day in consequence of the negligence of another workman, skilful
and competent, who was formerly, but is no longer in the employment of the master, the master is, in my opinion, not liable,
although the two workmen cannot technically be described as
fellow workmen. As was said in the case of Tarrant v. Webb,
negligence cannot exist if the master does his best to employ competent persons he cannot warrant the competency of his servants."
Such is the English case-law on the subject. Ought it to be
;

if

;

applied in the present case ?
further question,

is

The answer to

this

must depend on the

the non-liabiHty of a master to his servant

in the case of injury sustained through the negligence of a fellow

servant sound in principle or not

?

With

great respect for the

eminent men to whom I have referred, I cannot admit the soundness
Their reasoning does not carry
of the view propounded by them.
conviction to the mind. If we refer toYoet (9, 4. 10), to Schorerand
Pothier,

we

find that they place the responsibility of the master to

upon the
Quoad strangers the

third parties, or strangers, for the torts of his servants

same ground

as

do the English lawyers.

negligence of the servant, acting in his master's business,
negligence of the master; but

when it is a

servant,

is

the

engaged about the

1894
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same employment or the same common object

who

is

injured

by the negligence of the latter,

English Judges,

it is

as his fellow servant,

then, according to the

not the negligence of the master, and the rule

no application. Why not ?
an implied contract on the part of the
servant that he takes upon himself the risk of injury through the
negligence of his fellow servant, and he must be held to have tacitly
agreed that, in the event of such injury, he shall have no claim
upon the master, who does not warrant the competency of his
servants.
Now the master does not necessarily warrant the competency of his servants to strangers, and yet he is liable for the
result of his servant's negligence to them.
In the reason for this
respondeat superior,

Because,

plain

it is said,

common

we

are told, has

there

is

sense ride the element of v/arranty has

Hence

the rule rests on other grounds.

to assert, as

does, that because a master does not warrant the
servants, therefore he

is

no place
Lord Cairns

competency of his

not liable to a servant for injury caused by

the negligence of a fellow servant,

But, says Lord Cranworth, the

is

neither logical nor convincing.

workman knows

to what risks he
on the part of a
fellow workman may be injurious or fatal to him, and that against
that risk his master cannot by any possibility protect him, and consequently the workman, or servant, must be understood to have
is

exposing himself

—he knows that want of

taken that risk upon himself.

It

may

the nature of the employment, there

known

care

be conceded that

if,

from

a certain amount of wellor connected with, the carrying out of such

risk incident to,

is

employment e.g., the bursting of a boiler in an engine house, or
of a lamp in a mine, or an explosion in a gunpowder factory, and so
on, where no one is apparently to blame
the servant or workman

—

may

be supposed to have agreed to undertake that risk. But
this does not, or need not, include the risk of the boiler, or lamp,
faii-ly

bursting, or the explosion occurring through the negligence of a
fellow workman.
If the master is bound to protect strangers

against the negligence of his servants, because he is considered
able to do so by the selection of proper servants, why should he not
he under the same obligation when a fellow servant is injured by

What justification can there be in principle for
?
exempting the master from liability in the latter case ? I will
" Supposing a bricklayer or a
quote one illustration
plasterer
negligently lets drop a pail full of stuff from a scaffold over a public
footway, and hits a stranger and a f eUow workman who are sitting
such negligence

:

OF THE SOUTH AFRICAN REPUBLIC.
any reason why the
and not for the

at dinner together underneath, I cannot find

employer should he

and he

1894
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injury to the other, whereas, as the law stands, he
stranger,

11

is

is liable to
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and quite independent part of the work from the work upon which Kotze, C.J
the negligent workman was employed, and could not by any possibility

know anything about

the likelihood of his being injured

man." (Parlm. Com. 1876, Q. 630.) If the servant
or workman must be held to have taken the risk of injury, resulting
from the negligence of a fellow servant, upon himself, and so
exempting the master from responsibility, then he should equally
be held as having, by the undertaking of the risk, freed the fellow
servant, guilty of the negligence, from the consequences thereof.

thi-ough that

But such
is

is

not the

The

case.

servant guilty of the negligence

throughout admitted to be always

(1

H. &

liable to the servant injured

Chief Baron Pollock indeed, in Soutlicote

thereby.

N.),

was bold enough

v.

Stanley

to assert that one servant cannot

maintain an action against another for negligence producing injury
It is, however,
while engaged in their common employment.
obvious that the actual wrongdoer, or the party guilty of negligence,
must always be liable. The dictum of the learned Chief Baron
has never been adopted in England, and the authorities are all the
So, likewise, the American case of Albro v. Jaquifh
other way.
(1855), which sanctioned the dictum referred to, has been expressly
overruled.

{Vid.

Beven on Negligence,

2 Espinasse, Nisi Prius,
uhi

cit.

Leon, ad

Dalloz, Jur. Gren.,

art.
§

bk. 1, pt.

3, ch. 4,

in

fin.

;

Yoet & Sohorer,
1403 of the Dutch Code, N. 3 and 7.
edit.

1812, p. 107

630, vol. 39.)

To

of.

;

seek to justify the introduc-

tion of this exception to the general rule of a master's liability for

the acts of his servants,

by

referring

it

to a so-called implied con-

tract, is a purely arbitrary proceeding, and contrary to all sound
" The master (says Chief Justice Shaw) is not exempt
principle.

from liability because the servant has better means of providing for
his safety, when he is employed in immediate connection with those
from whose negligence he might suffer, but because the implied
contract of the master does not extend to indemnify the servant
and he is not liable
against the negligence of anyone but himself
;

in

tort,'

as for the negligence of his servant, because the person

suffering does not stand towards

him

in the relation of a stranger,
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Q. Eeview,

T must observe that this

a begging of the whole question.
^j^^^

is

With

vol. 1, p. 221.)

a pure petiiio principii

It is a

—

mere assumption to say
is not bound to

because of the ijuplied contract the master

indemnify his servant against the negligence of his fellow servant.
So, the statement of the learned Chief Justice that the master is not
liable in tort, because the person suffering does

him

and no more.
that

not stand towards

amounts to a bare assertion,
With equal right and justice, it may be said

in the relation of a stranger,

the

master

liable

is

to

the

servant for the

of his

acts

engaged in the same common service, because
of an implied contract between them to that effect.
It seems that
this latter idea has actually been advanced by some Continental
fellow servants

lawyers.
article,

Thus, in a note by Professor Pollock to a very able

subsequently incorporated in his book on Torts,

" M. Sainctelette, of Brussels, and

M.

we

read

:

Sauzet, of Lyons, differ

from the current view of French speaking lawyers, and agree with
Shaw, C.J., and our Courts, in referring the whole matter to the
contract between the master and servant
but they arrive at the
:

widely different result of holding the master bound, as an implied
term of the contract, to insure the servant against all accidents in
the course of the service, and not due to the servant's
f'is

major."

(L.

Q,.

Review,

vol. 1, 221.)

own

fault or

After I had formed

the view of the unreasonableness of the exception,
desirability of recognizing it in our jurisprudence,

and the unwhich merely

and had acted on such view in the case of
Co.* decided by me in the Cii-cuit Court at
Johannesburg in May last, I have been able to procure a copy of
the Eeport of the Evidence taken by the House of Commons
Committee on Employers' Liability in 187(3-77. It is satisfactory
to find, from a perusal of that report, that the conclusion, at which
I had arrived, is also shared by some English lawyers of no mean
gives the general rule,

Jones V. JBarnett

*

There the

8^

plaintifl,

defendants, and told

a bricklayer, was emploj-ed

by him

by the foreman

of the

to assist oertain other bricklayers in ereotinc

a cornice above a oertain front wall, the property of the defendants, in
accordance with a plan drawn up by an architect, engaged by the defendants.
Owing to a fault in the plan of the architect, portion of the cornice, when
almost completed, suddenly tumbled in, with the result that the plaintiff and
other

workmen were knocked down from some

scaffolding

and injured.
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Mr. Wriglit, and Lord Justice Brett, have
grounds advanced for the

as their opinion that the
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The Salisshould be entirely abolished. I will quote a few passages. " It is BTJET GoiiD
an exception from a more general rule it is an anomaly it is MlNINO Co.
what Roman lawyers would call an inelegantia, and as such it Kotze, C.J
should show cause for its existence. It is peculiar to English law,
and to the law of the United States, which, in this respect, is
borrowed from, and based on the English law. It was introduced
into the English law quite recently, and without due discussion or

existence of the exception are untenable,

;

legislative authority.

It

is

;

said to be' based

judicial decision [Priestley v. Foicler), but

examined, the case usually cited as the
is

on the authority of a

when

first

that decision

is

authority for the rule

found on examination to be no authority at all, or at all events
much wider proposition referred to

not to be an authority for the
it."

(Mr. Ilbert, U. 312

Lord Esher, M.
shown that the

:

principle

alia,

"I

upon which

principle of an implied contract.

Lord

So,

1876.)

E,.), says, inter

It

is

Justice Brett

this rule is

founded

being an implied contract,

founded upon what I said before
within the rule that

all

;

it

the

upon the
have known, the

assumption that the servant knew, or ought to
time that he accepted the employment.
its

is

either that or it is

risks at the

regard to

(now

have, therefore, I think,

my

Now, with

objection to that

does not seem to

me

to

persons of ordinary intelligence

is

come
must

assume that both the master and the servant had that matter in
their minds at the time they made the original contract of service.
It seems to me that the rule is founded upon an erroneous assump-

My view

tion of fact.

that

is this,

when a workman makes

that

it

is

impossible to say

his contract of

master, that servant has in his
memory, that he may be injured

trdy

service with

his

mind the recollection, or the
by the negligence of a fellow

and it cannot be said that it is,
upon which you ought to
ground
and that, therefore, is not any
imply a supposed agreement on his part. If it is to be put on the
ground that he knew at the time, of course that means that he
knew, in fact, that means that he remembered, in fact; and,
servant.

It

is

not true, in

fact,

If it is
therefore, that brings you to the same point as the other.
put on the ground that he ought to know, that, of course, everybody must judge for themselves; but I cannot conceive that a
servant, or a workman going into employ, ought to know that he
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has to run the risk of the negligence of a fellow servant in the
same employ, of whom he knows nothing, and never will, probably,

know anything

I have, therefore,

the accident happens.

until

always thought that this exception of a master's

liability for the act

injmy done by that servant to
another servant, is founded upon a wrong application of the
Even Lord Bramwell,
principle of implied contract." (Q. 1926.)
who favours the retention of the exception, saw the untenableness
of resting it on the notion of an implied contract, and in turn
of his servant, in respect of the

way

suggested an untenable
expression that

is

used

is,

"Now

out of the diflSculty.

I think, an unfortunate one, that

the
is

to

he will make no claim against

say, that a servant contracts that

by the negligence of a fellow servant.
way of that mode of expressing it is,
that neither master nor servant ever think of such a matter when
they enter into the relation of master and servant. But I think, if
put in another way, it would be reasonable enough, that is to say,
the master for injury done

The obvious

difficulty in the

they establish a relation between them, of which one of the terms
not, that the master shall

servant."

But

(U. 1103: 1877.)

in words, or in

mode

the

is

be liable for the negligence of a fellow
of

this last is rather a distinction

expression, than a distinction in

must be implied and as the
and servant is established by contract, the terms
thereof are also implied by the contract.
I have already commented
decision
Wilson
on the
of Lord Cairns in
v. Merry, and find that
others have also expressed themselves as unsatisfied with the
principles it lays down.
In England the
(Q. 299—300 1876.)
feeling has recently grown in favour of restricting the operation
of the exception, and hence, by the Employers' Liability Act, if
injury is caused to a workman, by reason of the negligence of
another workman standing in authority over him, under the same

principle, for the terms of the relation

;

relation of master

:

common

employer, the

workman

his legal representative shall

injured, or, in case of his death,

have the same right of compensation

and remedies against the employer, as if the workman had been
a stranger. The employer is, in other words, held answerable for
the acts of those of his servants,

under him.

who

are in delegated authority

Legislation on this subject

is

still

proceeding in

England, and a writer in the November number of the Nineteenth
Century, at p. 703, says " Lawyers and laymen alike are almost
unanimous in the opinion that it is inequitable that the claim of
:
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an injured workman should he defeated because another workman
common employment with hira may have contributed to cause
the accident." In a similar manner, I notice that, in the United
States, although the exception which I have been considering also
prevails in that country, the feehng is gaining ground
favour
in

m

of abolishing this exception altogether, or of restricting

narrower

it

within

In a learned American work we read: "The

limits.

general rule

is, that the master is not liable to a servant for injuries
caused by the negligence of a fellow servant. This negligence is
one of the risks, which the servant takes into account in entering

The hardships, which this rule has brought
about in cases where a large number of persons are employed in

the employment.

dangerous operations, as railroad and other corporate employees,

have caused very general
rule

is

dissatisfaction,

entirely abrogated, either

by express

statute.

There

is

decisions to hold that one, to

by the

and in many States the

decisions of the Courts or

a general tendency in the American

whom

the master entrusts the whole

supervision of the employment, or possibly any separate department
of the

employment,

is

the same master, but

master liable."

not a fellow servant with other servants of
a substituted master, and so renders the

is

(Glreenleaf

page 232, 14th ed.;
Let me now turn

cf.

on Evidence,

L. Q. Eeview,

vol. 2, § 332, b;

note

(b),

vol. 1, p. 283.)*

law of Scotland. In Bixon v. Ranken,
decided ia 1852, Lord Cockburn said, "I can conceive some
reasonings for exempting the employer from liability altogether,
to the

but not for exempting him only when those who act for him injure
one of themselves.

It rather seems

to

me, that these are the very

persons who hare the strongest claim ujoon him for rejoaration, because
they incur danger on his account, and certainly are not understood by

our law

to

themselves."

come under any engagement to take those risks upon
The House of Lords, however, in the Barton's Hill

Colliery cases, in

was

1858

(4 Jur.

N.

S.),

decided that the Scotch law

similar to that of England, and, in their zeal for establishing

uniformity in the jui-isprudence of the two countries, the Law
Lords endeavoured to explain away the reasoning by which the
Scotch judges supported their view. The Courts north of the
Tweed were, however, not convinced, and although they were
bound to respect the decision of the House of Lords, they readily
restricted that decision
* Cf.

per Field,

and

tried to keep it within

J., dissentiente, in 0.

more reasonable

& B. Railroad v. Bauch,

149,

U.

S.

Eep.

1894

Lewis
V.

The

Salis-
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Hence, they held that

limits.

if

a person

is

placed in superin-

tendence and authority or control over the others, he
considered as the fellow

workman

of those over

(Per Lord Chelmsford, in Wilson

placed.

v.

is

not to be

whom

Merry.)

he

But

is so

unfor-

House of Lords again disapproved of the
The Scotch Judges had, however, the satisfaction of

t^nately, in 1868, the

Scotch view.

witnessing the virtual repeal of the effect of the decision of the

House of Lords in Wihon v. Merry, by the Employers' Liability
by which the law was declared more nearly as they had

Act,

attempted to lay
I come
said

by

now

it

down.

to the

modern law

of Continental

Europe.

It

is

Professor Holland (in a note to the 3rd edition of his

by the
exempting
the
and
American
common
law,
in
favoui"
of
English
master from liability where a servant is injured by a fellow servant,
in the doing of a common service, is unknown on the Continent.
This is true of France and those countries which have adopted the
Code Civil, but not also of Prussia and the Grerman Empire.
Art. 1384 of the Code Civil reads as follows "A person is liable for
the injury caused not merely by his act, but also by his negligence or
carelessness.
A person is liable not merely for injury done by his
own act, but also for that done by persons for whom he is answerable.
Masters, and persons who employ others to transact their business,
are liable for the injury caused by their servants and employees,
while acting in the service and business entrusted to them.
This
Jurisprudence, at page 132), that the exception, admitted

:

responsibility holds good, unless the masters

and employers can
prove that they could not have prevented the injury, for which it
is sought to render them responsible."
In Dalloz, Juris. Gen.,
vol. 39, § 630,

by

I find a discussion of this article of the Code

Civil,

reference to a decision of the Court of Cassation, pronounced

on the 28th June, 1841, in the case of Reygasse v. Plazen. It
appears that one Eeygasse had been seriously injured through the
negligence of a fellow workman, named Bley, acting with him in
the same employment, and had brought an action against both
his fellow workman, and his employer (Plazen).
The Court of
Toulou-e held that the action did not lie against the employer, on
the ground that Art. 1384 only renders the master liable to third
parties, but not also to a servant, who, when injured by a fellow
workman, must be considered to have taken the risk of such injury

upon

himself,

and the master must be held to have freed himself
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{droit naturel), it

his

own

the

was

payment
said,

negligence.

of wages.

By
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the law of nature

a person should only be responsible for

Art. 1384 has departed from this principle,

and renders masters and employers liable for injuries caused by
their servants.
Hence this article should be strictly construed and
not extended to cases which do not clearly fall within the express
terms thereof. It is merely intended to apply to injuries sustained

by

third parties,

who

are strangers to the master.

The Court

of

Cassation, however, reversed this decision, on the ground that the

Court below was not
code

itself

justified in

drawing a

distinction,

which the

does not admit, and in refusing to apply the principle

which the code expressly lays down. Dalloz (§ 632) also mentions
an earlier case, decided in 1836 by the Court of Lyons, in favour of
the master's exemption from liability, but adds that this decision
" Eesponis not acceptable, and he lays down the law as follows
:

sibility exists over against

follows (as

MM.

everybody who

is

injured.

Hence

it

and Sourdat,
No. 911, have very justly observed) that he, who employs several
agents, is responsible for the wrongs of each one of them over
against the others, just as he is in the case of third parties. It has
been decided in this spirit, that an action lies, without any distinction, against the master for acts causing damage, committed
Cotelle in Proces Verbeaux, p. 313,

by his servants in the service for \Nhich they have been employed,
and his liability may specially extend to the injury sustained by
one of these servants, caused by the imprudence of another person,
receiving wages on the same terms, and engaged in a

work which

has been entrusted to them in common." At the present moment
the subject of employer's liability is engaging the attention of the

French

legislature,

and a

bill

Deputies on the 10th June

has been passed in the Chamber of
last,

regulating the responsibility for

by accidents, and providing for compulsory assurance
The bill was under consideration of the
against such accidents.
injuries caused

Senate in September, but I am unable to say whether it has passed
I am indebted for this information to Mons. Aubert, the

into law.

French Consul

at Pretoria,

who has forwarded

to

me

a communica-

tion from the Minister of Foreign Affairs in Paris on the subject,

together with a copy of the proposed law, and a report presented to

the

Chamber

most

showing

inter alia the present law of
Europe on the doctrine of the
and the recent European legislation on the

of Deputies,

of the countries of continental

master's responsibility,

i«94

£^g
theSalisbtjbt Gold
^iliNiira

Co.

Kotze, C.J.
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subject of compulsory assurance

—a

matter, which although con-

nected with the present enquiry, has, however, no special bearing

on the point arising for decision.

The Belgian Code,

Q—

j^

Art. 1384,

^^^ ^ learned Belgian

is

a mere transcript of the Code

Mons,

writer,

Sainctelette, has in a

recent work, entitled De la Responsabilite et de la Guarantie, chap.

5,

discussed the responsibility of the master towards third persons,

and towards

his servants generally.

He

places the liability of the

employer, for the acts of his servant or workman, upon the right of

and the authority, which the master acquires by the
workman. Hence, if the right of
supervision and of authority ceases, the responsibility also ceases.
supervision,

contract of service, over the

Consequently,

if

the

workman

or servant does anything outside the

scope of his employment, whereby a third party

master will not be responsible.
that the master

is liable to

Upon

is

injured, the

the same grounds he holds

the servant for injuries sustained in his

—

no longer a free agent it is the will of
the master which rules the body of the servant.
The servant's right
of action to recover damages arises out of the contract of service,
for in the contract of service it is tacitly agreed between the master
and servant that the former will watch over the safety of the latter
while acting in the master's service. Although M. Sainctelette does
not discuss the precise point of an injury caused by one servant to
another, acting in a common employment, it seems clearly to follow
from his reasoning that the master will in such case be liable to the
service, for the servant is

injured servant.

The Dutch Code, Art. 1403, is, even as the Belgian, a simple
copy of the Code Civil. There does not exist, so far as I am aware,
any decision by the Courts of the Netherlands on the point under
and Opzoomer and De Pinto, in their commentaries on
Dutch Code, make no mention whatever of the
master's liability in the case of an injury caused by one servant to
another, while engaged in a common service. In Leon (Rechtspraak
V. d. Hoogen Eaad), ad. Art. 1403 n. 9, reference is made to a
decision of the Supreme Court of the Netherlands, anno 1871, where
it was held that the general rule of the master's liability, laid down
by Art. 1403, is also applicable to the State, which is ckiliter rediscussion,

this article of the

sponsible for the negligence of all its servants.

decided was this

:

The

case there

A naval oflBcer had ordered a workman to attach

a wire to a torpedo, which, through the negligence of the

officer.
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was not completely emptied. An explosion occurred resulting in
the death of the workman, and, at suit of his widow, an action was
held maintainable against the State. The doctrine of a common

employment between the workman and the

officer,

and the con-

sequent non-liability of the State, were not even suggested during
the argument of the case.
The Italian Code, Art. 1153, likewise
follows the provisions of the Code Civil of France.

From

a letter

I have received from Professor Ingstad, of the University of
Christiania, it appears that the exception of the English and
American common law is also unknown to the jurisprudence of

Norway and Denmark.
If we turn, however,
law

find the

to rest

to the

on a

German system on

the subject,

we

I cannot do better

different principle.

than give here the concise summing up of the matter, as put to me
by Mr. Justice Eehbein, one of the members of the Court of

Appeal

German Empire, with whom, through the kindly
Herr von Bm-i, of the German Consulate, I have been
enabled to place myself in communication. This is what the learned
Judge says
" According to the law of Prussia, and the common
law of Germany, the answer hardly admits of a doubt. In the
Prussian law it is regulated by express provision. According to
for the

offices of

—

:

that law (Algemeines Landrecht, Th.
this respect

60

1, tit. 6,

fE.),

differing in

from the French Code, Art. 1384, the master

is

not, as

damage to third parties, caused by a
servant in the exercise of his employment
and a fellow servant is
necessarily also regarded as a third person.
The same rule also
applies to employers. The principle rests upon the maxim, common
to both the Prussian and the general law of Germany
a man is
only liable for his own fault. In connection with this rule must
be mentioned the cases, where the Prussian and German law, by
a general rule, responsible for

;

—

way
(1)

of

renders the master liable.

exception,

where the master
Scire

caused.

same

as

Under

et

non

the master's

this

may

also

sary supervision.
servants, of

whose

knowingly permits
prohibere,

own

act,

These cases are

the

damage

qiium prohihcre possit,

and

is

to
is

be
the

the ground of liability.

be included the neglect of taking the neces(2)

Where

careless

the master employs or

conduct he has notice.

(3)

retains

Where

the

whose unsuitableness for the
work he is aware [culpa in eligendo). (4) Under the first head will
also come the cases where the master orders a work and knows, or
master

selects or retains servants, of

c2

1894
Letvis
V.

The

Salis-

BUET Gold
MiNINQ Co.
Kotze, C.J,
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"

know, that the servants could injure themselves or
According to the law of Prussia, the responsihility
under 2 and 3 is only subsidiary. I must add that in the draft oE
the proposed civil code for the German Empire, the liability of
employers, contractors, and masters, is rested on the principle of
personal fault alone, and failure in the supervision and selection.
This advisedly departs from Art. 1384 of the Code Civil of France.
The German law of responsibility, of 7th June, 1871, contains a
ought

to

strangers.

special provision with regard to the liability of mine-owners, for

the negligence of their agents or representatives, foremen, and

your question is coninasmuch as it
exempts the mine-owner from responsibility where one workman
is injured by another; and this is also clearly established by German
This law, however,

overseers.

so far as

cerned, contains a confirmation of the general rule,

judicial decisions."

A

reference to Holtzendorff's Bnoyelopadie,

the chapter on Das heutige romische Eecht,

§

59, so far as

it

goes,

supports the above statements.

We

have consequently arrived at the following result

Eoman-Dutch law
master, or employer,

recognises
is

and adopts the

:

The

principle, that a

liable for the injuries caused

by his

servants,

workmen, within the scope of their employment. This general
principle is also the law in England, Scotland, the United States of
America, France, Belgium, Holland, Italy, Denmark, and Norway while the common law of Prussia and Germany adopts the
rule culpa tenet siios anctorcs tantum.
The English and American
Courts have, however, admitted an exception to the general rule of
the master's liability, in the case of injuries sustained by a servant
or workman, through the negligence or carelessness of his fellow
servant or workman, engaged in a common service or employment.
or

;

This exception
countries,

not recognised by the jurisprudence of those

is

which

(like

England and America) have adopted the

rule of the master's liability for the acts of his servants, and, even
in

England and America, the tendency

exception,

if

not abolishing

it

altogether.

is

towards narrowing the

The common law

German Empire, proceeding from a wholly

of the

opposite principle

—

on the ground of natural justice, has the approval
of Lord Bramwell and Lord Justice Brett, can obviously not be of

principle which,

service to us in the decision of the point in appeal, seeing that our

law distinctly recognises the general
acts of his servants.

The only

master for the
whether the exception

liability of the

question

is,
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introduced by
quite

tlie

English and American Courts

—

modern growth

is to

be followed

conclusion that this exception

is
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—an exception

of

I have arrived at the

?

foreign to our jurisprudence, and

upon untenable grounds.
The principle laid down in
Art. 1-384 of the Code Civil is but the recognition of the rule of the
common law of France and the Netherlands, as it prevailed at the
commencement of the century. It is also, therefore, the recogrests

nition of the rule of our

exception

is

own Eoman-Dutch

tinguendiiin.

It

may

lex

non

Lewis
V.

The

SalisETJET Gold
MiNiiro Co.

Kotze, C.J.

law, and, so far as the

concerned, I fully concur with the view expressed

the French Court of Appeal uhi

1894

by

didiiujuif, )icc nobis est dis-

be desirable, so far as great industrial under-

body of workmen for their existence
and continuance, are concerned, that the Legislature should regulate
more precisely the relation between employer and employed,
and the rights and duties to which such relation gives rise but
that is a matter altogether beyond the province of the Court.
Our
only duty at present is to consider and decide upon the ruling
in the Court below, which proceeded on an exception of recent
introduction into the English common law and I have to come to
the conclusion that the ruling appealed against was erroneous, and
that the summons does disclose a suiEoient prima facie case against
the Salisbury Gold Mining Company, the defendants in the action.
takings, which require a large

;

;

The appeal must,
MoRicE,

J.,

therefore, be allowed with costs.

concurred.

EX PARTE

H.

J.

POTGIETEE,

1894

N.O.

17 January.

WILL.

A

testamentary disposition altered in favour of a minor heir, on application of
the executor testamentary.

The

applicant, executor testamentary of the estate of his deceased

spouse J.
son,

M.

Potgieter, born Davel,

Matthys

make an

alteration, beneficial to the

of property

and guardian

of their

minor

Grerardus, petitioned the Court for permission to

among

minor

the children, as fixed

27th February, 1888.

heir, in certain division

by the mutual

will,

dated

—
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Advocate Kraitse for applicant.

Ex parte
H.

J. Pot-

j)j,

GIETEE.

Korte,

J.,

Camera,

ill

Ameshoff,

Postea.

tificate

December, 1893, referred the

camera, 17th January, 1894, granted

J., in

the application in terms

who recommended

Master,

7tli

Master for investigation and report.

petition to the

of

the petition upon

report of

the

the alteration, and submitted a cer-

with his report showing that the other heirs were satisfied

with the alteration.
Attorney for applicant

A. Morice.

EX PARTE

1894
25 Jamuary.

:

E.

EHIND

and B.

Calling of a general meeting of shareholders

MYEES.

of a company by order of the

Court, on petition of some of the shareholders.

The applicants, shareholders in the Murohison Eange Prospecting
and Exploration Syndicate, Limited, petitioned the Court for
remedy and relief in the following difficulty
The head office of the company, then at Bai'berton, was by due
resolution of the shareholders removed to Johannesburg, where the
:

majority of shareholders resided.

All the directors of the company

were resident at Barberton and had resigned and ceased to act as
such, so that the company was at that moment without directors.
"While it was most necessary to elect directors, the question arose

how

articles

the convening of shareholders should take place.
The
simply provided that " the directors may call meetings by

notice,"

but there was no provision

as to

meeting when there were no

made

for the

calling

of

a

directors.

KoTZE, 0.
Pretoria.

J., on circuit at Johannesburg, referred the case to
In the meantime other shareholders joined in the

petition.

Postea.

In

camerCi,

25th January, 1894, Jorissen,

J.,

granted

the application in accordance with Articles 47, 48 and 49 of the
Articles of Association, fixed the date of meeting for the 20th March,
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Courani" and one of the

1894

both in Johannesburg and

local papers

Ex parte

S™

in Baiberton.

Advocate
Attorneys

^ef

Wesaels for applicants.

:

:

Haarhoff and Hull.

W. EBID

Coram:

KOTZE,

p_

HALLIBURTON &
A

C.J.

JOEISSEN.J.

mobice,

CO.

j.

who had during the execution of the work
payment from the contractor (locator operis) was, on institution of
an action for payment of the completed work, held under the circumstances
of the case not hound to submit u, detailed statement of ivhat had been
received by him during the execution of the work.

sub-contractor for piece-work,
received

On

This was an argument on exception.

the 12th of November,

1892, the above-mentioned parties entered into

which the

plaintiff, as sub-contractor to

bound himself
railway

to the defendants,

line, to construct

at Is. 7d. per metre.
as

a contract, by

i894
^

fT^

,

the Netherlands Eailwaj,

who were

the contractors for the

earthworks to the length of 55,587 metres

The work was duly

finished (at least as far

lay in the power of the sub-contractor, that

is,

to within

500 metres), and payment was claimed of the sum of 836/. 10s. Id.
Payment being refused
as being still due upon the work done.
by the defendants, legal proceedings were taken against them by
the plaintiff.
It appeared that the plaintiff, during the construction of the

works, had received several payments from the defendants, of

which he gave no statement

either in the

body

of the

summons

in the statement of account annexed, but which, however, he

or

had

deducted from the amount originally due. In the summons it
was alleged merely that the defendants remained indebted to the
plaintiff

in the

55,187 metres at

sum
Is. 7d.

of

836/.

10s.

per metre.

Id.

on the completion of

Exception was taken on the

was bound to annex to the summons a
detailed statement of moneys received and still owing, so that the
defendants might thereby be placed in a position to show exactly
on what items they were at variance with the plaintiff.

ground that the

plaintiff

'

:
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Wessels, for the defendants

:

The

plaintiff is

bound

submit

to

Eeld

a detailed account of every separate receipt and expenditure, as the

*"

defendants must be placed in a position to submit evidence for

jj

&

Co.

each separate item disputed by them.

The summons suflBciently sets forth
The defendants must be presumed to possess records of
business transactions sufficient to enable them to know how

Esselen, for the plaintiff

:

the claim.
their

much they have paid
The Court was

out.

of opinion,

on the ground advanced by Esselen,

that there was no obligation on the plaintiff to annex to the

summons

a statement, such as was demanded, although

been done

it

would probably have

simplified

if this

the case.

had

The

exception was accordingly dismissed with costs.
Attorney for

plaintiff

H.

:

Attorneys for defendants

Scholtz.

:

Mooth and Wessels.

BANK OF AFRICA

Coram

KOTZE, C.J.
MOEICE, J.

V.

AMESHOFF.J.

EVELYN GOLD MINING COMPANY, LIMITED.
Liahility of the drawer of a

1894

hill

of exchange or cheque upon

insufficient

description of the payee.
2 February.

This was an appeal from a judgment

of the Special Landdrost of
Johannesburg, on the 21st March, 1893, interdicting the Bank
of Africa, Limited, defendant in first instance, now appellant, from

debiting the Evelyn Gold
in

first

instance,

now

Mining Company, Limited, the

respondent, with the

sum

of 10/.

plaintiff,

wrongly

paid to certain Miss A. Ferliins, the unlawful holder of a cheque
made out in favour of ".4. Perldns or (yrder," drawn by the
plaintiff

company.

The

circumstances of the case were these:— On the 31st December, 1892, a cheque for 10/. was drawn by the Evelyn Gold

Mining Company on the Bank of Africa (Limited), payable to
"^. Perkins or order," Perkins being an employee of the company.-
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The cheque was
by post
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thereafter, about the 3rd of January, 1893, sent

to "

A. Perkins, Roodepoort" in payment of his salary.
On the 14th of January Perkins went to the company to inquire
why he had not yet received his cheque. Investigation was at
once made to discover what had become of the cheque which had
been sent, and on inquiry at the bank it appeared that the cheque
had come into possession of a certain " Miss A. Perldns," by whom
it was endorsed, and was presented at the bank for payment on the
7th January, 1893. The endorsement made by her on the cheque
read " Miss A. Perkins." The bank paid her the amount and

As the employee Perkins
on payment by the company, the latter held the bank
for payment to the wrong person, and accordingly instituted

debited the drawer's cuiTent account.
insisted
liable

an action against the bank, praying the Court to declare the
drawee not to be entitled to debit the drawer with the sum thus
vsTongly paid out, on the ground that the money was not paid to
the A. Perkins intended by the drawer.
The Landdrost found that
this was a suiEcient ground, and gave judgment against the bank.
The bank appealed, and the appeal was heard on the 2nd February,
1894, before the full Court.

bank had been induced by fraud
same time there had been no
negligence attributable to the drawer, the bank, the drawee, would
But in the present
clearly be liable for the wrongful payment.
case there is no question of fraud. The third person, who endorsed
Wessels, for appellant

to

pay the cheque, and

:

If the

if

at the

name appearing on the cheque. The
The fact that the A. Perkins to whom
payment was made was not the A. Perkins intended by the drawer
the cheque, actually bore the

bank paid to "^. Perkins."

could not be attributed to the negligence of the drawee.

It lay

power of the drawer than in that of the drawee to
prevent the mistake, as the company was in a better position than
the bank to know the Christian name of its employee. The di-awer
could quite easily, to prevent any mistake, have made the cheque
payable to " Adrian " Perkins or to Mr. A. Perkins, instead of
In a case where both parties are
simply writing A. Perkins.
innocent, the party through whose action prejudice was made
There was negligence on the part of the
possible must suffer.
drawer in that he had not sufficiently described the person to whom
(Morse on Banking, pp. 474 et seq.,
the cheque was to be paid.

more

in the

1894

Ba^oj?
Apeica

Evelyn
^' ^;_^''-
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and the remarks of one of the judges in the case of Graves v. The
American Mrc/iange Bank therein referred to.) The views of this
Judge, who dissented from the others, ought to be followed, as the

bank too

decision in that case extends the liability of a

It

is

the duty of a banker to satisfy himself that the endorsement

is

genuine, but
of

any

far.

cannot be required of him that he, in the absence

it

suspicious circumstances, shall apply himself to the exa-

mination of every

detail-

There are exceptions

wrong

a banker for

payment

Bing. 253.)

A banker pays cheques

long as his risk

is

to the

on

his

to the liability of

{Young

person.

own

v. Grote,

4

responsibility so

not increased by the action of the drawer.

A bank is liable for the

damage caused
RomanDutch law as well as in English and Cape colonial law. The
reason is clear the bank takes upon itself the duty of paying to
the person indicated by the drawer.
If it does not do so,
Esselen, for respondents:

to its clients

through

its

This rule applies in

negligence.

—

then
sects.

it

53

has not done

—

its

duty.

(Pothier,

One cannot here apply

55.)

"Wisselrecht,

p.

S/4,

the exception which

is

said to prevail in case the drawer has been guilty of such grave

negligence that he has thereby been party to a fraud.
present case, the person to
described in the usual way.

whom
There

In the

the cheque was payable was

no evidence to show that
of Perkins was Adrian.
Moreover, it is clearly shown, by the fact that the endorser was
asked to make a second endorsement on the cheque, that the
drawee really had doubts with regard to the identity of the holder,
and thus ought to have been on his guard, and ought to have
the drawer

made

knew

that the Christian

is

name

further inquiry.

12th March, 1894.
KoTZE, C. J. This question has been very ably argued. On
behalf of the company reliance has been placed on the general rule
of our law, namely, that where a bill or a cheque, fraudulently
Postea.

:

altered or forged, is paid by the drawee or banker, the loss falls
upon him and not upon the drawer. (Van der Keesel, Th. 871,
872 Eeitz ad Heinec, pp. 433, 434
Pothier, "Wisselrecht, edit.
;

;

V. d.

Linden,

pt. 1, cap. 4, § 54.)

On

the other side

contended, on behalf of the bank, that this rule

where no negligence

is

it

has been

is

applicable only

attributable to the drawer.

Where, there-
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appears that the drawer has been negligent, and has not
written the bill or cheque with ordinary care, he and not the
fore, it

banker must bear the consequences of
question

is

treated

by Pothier, with

his neglect.

The whole

his usual thoroughness, in his

"Wisselreoht (edit. v. d. Linden, pp. 88 et seq.). In § 50 we find the
" The holder of a bill has falsified the
following position put
:

same, and has inserted a larger amount than the
the falsification has been

made

in such a

bill

contained

;

way that an observant
Has now the banker,

intelligent man can be deceived by it.
who, being deceived by the falsification of the bill presented to him,
has paid the holder the whole amount which appeared to be covered

and

by the bill, the right to claim back from the drawer, his principal,
the amount which he has paid beyond the sum which originally
and truly was covered b}' the bill ?
tScacchias replies, Tes."
sides, and
draws a distinction between expenses and payments made by the
mandatory in the execution of his mandate, ex caiasa inandcdi, and
payments made in connection with the mandate, non ex causa

Pothier then proceeds to view the question from both

mandati sed tuntiuii occasione mandati, and, in § 51, observes
" With all this, if it has happened, through the neglect of the
:

drawer, that the banker was misled, because the drawer has taken
no care to write his bill so as to prevent falsification, for example,
if he has written the amount drawn by the bill in figures and
someone has added a nought to the amount, the drawer is in such
a case bound to iiademnify the banker against the damage caused
him by the falsification of the bill, and the opinion of Scacchias
must be confined to such a case." In § 54 we find the case put
where the bill has been wholly and entirely forged the whole body

—

of the bill as well as the signature of the drawer.

no doubt that the banker,

who has paid out

who has forged

my

Here there

is

the amount of the bill

must bear the loss,
"for" (says Pothier) "the general mandate which I have given
the banker, to accept and pay bills drawn by me upon him, is
applicable only to bills which issue from me, and cannot extend to
forged bills, which have not issued from me. Consider also the
difference between this case and the one already mentioned,
to the forger

signature,

namely, that in the former case it is sometimes possible that the
drawer has been guilty of some negligence, in that he has not
written his bill with sufficient care, and in such a manner that it

was not capable

of

any

falsification

;

while in the latter case there

1894

:bas^of
Afeica.

Evelyn
^-

^°-

Kotze, C.J.
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my part, as I cannot prevent
my handwriting and my signatnre."

can never be any negligence on
forger from forging

a

Here, therefore, we have the general rule laid down of the

who has paid

responsibility of the banker

a forged

bill

—a

rule,

however, which, as Pothier points out, allows of some exception,

where

it

appears that the drawer, through some neglect on his

part or through the neglect of his agent, has induced the foi'gery

by not

observing, in writing out the cheque or

those pre-

bill,

cautionary measures which he could have taken to prevent the

The opinion of Pothier, as far as concerns the alteration
amount of the cheque or order on a bank, is also followed
in the later cases of Young v. Grote (4 Bing. 253) and The
Guardlam of the Halifax Union v. Wheelwright (L. E. 10 Ex. 183).
forgery.
of the

Now
fall

does the case which has been brought before us for decision

under the

rule, or

under the exception

signed by the drawer, only

another person

who

it

?

The cheque

is

duly

has come into the possession of

bears the same

name

as the payee,

and that

person has, by endorsing the cheque and holding herself out as

amount thereof from the bank.

the true payee, received the

Mead

the case of

v.

Young

(4

Term

Rep., Durnf.

&

In

East), which

was decided in the year 1790, the endorsee on a bill of 90/. entered
action against the acceptor'for payment of the bill.
The bill was
drawn by a certain 0., at Dunkirk, on the defendant Young, of
London, and made payable to " Henri/ I)aris or order." It was
then sent by post, and came into the hands of one Henry Davis
but not the person in whose favour it was drawn.
The
defendant accepted the bill, and when Davis asked the plaintiff to
discount the bill the plaintiff asked the defendant

ance was good.
added' that the

discounted

who had

by

The defendant
bill

was a good

the plaintiff,

presented the

if

his accept-

replied in the affirmative,
bill.

Thereupon the

bill

who was not acquainted with
be discounted. The conduct

bill to

and
was

Davis,
of the

was quite bond fide, and at nisi priiis judgment was given
In banco, however, this judgment was set aside by
the Coujt of King's Bench, on the ground that H. Davis, who was
not the true payee, had committed a fraud by endorsing the bill
in favour of the plaintiff, and that the plaintiff, therefore, could
not, by means of the fraud, obtain any right or title to the bill.
BuUer, J., thought that there was no duty on C. more closely to
plaintiff

in his favour.

describe the payee in the

bill.

The Chief

Justice (Lord

Keny on),

;
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however, differed in opinion from the majority of the Court, and
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is well worth our attention.
The question here is,
whether the name of H. Davis, to whom the bill was ex facie
payahle, shall or shall not convey a title to this plaintiff, who gave
a valuable consideration for it, and who discounted it with the

BAi'K OF

his reasoning

name

''

H. Davis upon

it, and with an assurance from the defenwas accepted by him ? If any fraud, or even neglect,
could be imputed to the plaintiff, that would vary the case.
But,

of

dant that

it

circumstanced as these parties were, I think that

if

the plaintiff

an insuperable clog on this species of
property.
I cannot distinguish this case on principle from that of
Miller v. Race, in which the innocent holder of a note, which had
been taken when the mail was robbed, was held to be entitled to
recover.
In that case the bank note was, it is true, payable to
bearer, but the same principle must govern both cases.
In this
case the fault originated with the drawer of the bill, in not describing
more particularly the person to whom he intended it should be
paid.
The plaintiff was not bound to send to Dunkirk to know
Avhether the person in possession of the bill was the real II. Dark
or not.
There may, indeed, be some inconvenience the other way
but, setting the inconvenience on the one side against that on the
other, in my apprehension it would throw too great a burden on
persons taking bills of exchange to require proof of an endorsee,
that the person from whom he received the bill was the real payee.
Such proof has never yet been required of an endorsee in such an
action.
I am therefore of opinion, that as there was no fraud or
want of due diligence on the part of the plaintiff, he is entitled to
cannot recover

it

will put

recover."

I find a ease mentioned by a learned American writer, decided

High Court of Justice of New York, viz., Graves v. The
American Exchamjc Bank, in which the facts are exactly parallel to
those of the case now under consideration, and in which the Court
in the

was of opinion that if a cheque is made payable to a certain person,
and a person of exactly the same name or initials, so far as they
are written on the cheque, comes fraudulently or by mistake into
possession thereof, the bank is bound to make good the loss to the
drawer.
decision.

One

of the

Judges (Roosevelt) did not agree with

Morse, the writer quoted by me,

agree with the decision.

His remarks are

is

this

likewise unable to

so apposite,

and

so fully

agree with the reasoning of Lord Kenyon, and the opinion of

AFEICi
V.

Efeltn
G. M. Co.
Kotze, O.J.

;
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Pothier, whose autliority in this Court on questions regarding hills

Bankof

of exchange is of great weight, that I cannot refrain from quoting
what he says on the decision in Graves v. The American Exchange
Bank :
u rjijjg logical sequence which leads to this goal is clear enough.
The drawer has ordered payment to he made to the order of
another consequently payment has not heen made according to
the drawer's direction, and the bank is not discharged pro tanto.

Afbioa

Evelyn
G.

M.

Co.

Kotze, C.J.

—
;

The endorsement

is

This

a forgery.

would seem that the bank ought
reasonable limit should he set to

to

its

have such cognizance of the private

to

know

several cheques.

plain reasoning.

liaUlity.

to

in favour of

is

is

it

A

It cannot he supposed

affairs of

what individuals he

This

Yet

he protected in such a case.

is

each depositor as

going to draw his

The debtor

clearly impossible.

orders

payment to he made to one A. B. An A. B. presents the order,
and endorses it; the bank knows him to be ^. -B., or obliges him
Without the gift of
to prove himself A. B., and then pays him.
dirination, what more can it do ? They have used all the means of
identification which the drawer has placed at their disposal, and if
these have only led them into error, it is certainly rather his fault
than theirs. He gives them nothing but a name to guide them in
selecting the payee from the various members of the community
they do all that can be done with this sole means of distinction.
If the

name

is

not enough,

biit

should have been supplemented

with descriptive language, setting forth the true payee's profession,
abode, place of business, &c., the drawer should have known the
necessity

and provided

for

it.

If he depends

should he not be held to take the risk of

upon the name

its

alone,

deficiency as a sole

He had some degree of personal knowledge
and the bank very probably had not one particle.
It does its best with the light it has.
The drawer has not done
Clearly justice demands that the
his best by the light he had.
drawer should suffer in case of error induced by such a state of
(Morse on Banks and Banking, § 474 (o).)
affairs."
present
case the bank was obliged to pay the cheque to
the
In
ex
the person who
facie was the payee, i. e., to A. Perkins, for the
cheque was actually drawn and signed by the company. The
bank had no means of finding out what A. Perkins was meant by
the drawer. It is through the act of the latter that the bank finds
itself in the position in which it is now placed.
The company
means

of identification?

of the payee,

—

—
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cannot be heard to claim
it

tliat

the hank must bear the

loss, for

has merely carried out the order or direction of the company.

How

could the bank possibly

what A. Perkins is the real
payee? It is simply impossible to compel the bank in each case
first to find out from the drawer whether the person who bears the
same name as the payee is in reality the true payee. This would
seriously hamper trade and business transactions.
The drawer
could have protected himself by giving a more accurate description
of the payee on the cheque he might, for instance, have written
"Adrian Perkins" or "ifr. A. Perldns," or "A. Perkins, Esq.," in
which case it would simply have been made impossible for the
woman. Miss A. Perkins, to practise this fraud on the bank. The
drawer is, as Pothier has expressed it, to blame, because he has, by
his want of care in not more accurately describing the payee, given
occasion for the fraud and the loss.
The case, therefore, does not
The appeal
fall under the rule, but comes within the exception.
must be allowed with costs, and the judgment of the Court below
must be altered into judgment for the bank, with costs.
tell

1894

Bank

oi'
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Kotze, C.J,

;

Ameshoff and Morice,

S.

H.

JJ., concm-red.

VAN DIGGELEN

Coram

:

KOTZE, C.J.
MORICE, J.

WEPBNEE.

AMESHOFF, J.

The prescription of ttoo years, introduced hy Article 16 of the placaat of the
Emperor Charles (1540 A. d.) is still in force in this country and applies
also to a law agent.

1894

The

facts in this case,

which dealt with a purely legal point;

viz.^

"Whether or not the 16th article of the placaat of Emperor Charles
of the 4th October, 1540, is abrogated or not, appear sufficiently
from the following two judgments
:

KoTZE, 0. J.jwith whose judgment Ameshoff, J., concurred, gave
judgment, "holding that the said placaat was still in force, in the
following terms
" This is an appeal from the judgment of the Judicial
:

Com-

2 Feh-uary.
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DiGQELEN

by which he decided that the TdIII of
costs of a law agent, duly admitted by the Government to practise, is
prescribed after two years. The question now is, Is this decision correct ?
By the placaat, or rather the Perpetual Edict of the Emperor

missioner of Johannesburg,

'

Wepenee.
Kotze C.J.

'

Charles V. anno 1540, Art. 16,
of

it is

provided inter

alia

that the fees

advocates, attorneys, notaries, apothecaries, doctors, domestic

two years, so that one cannot,
any longer recover such fees by action

servants, &c., are prescribed after
after the lapse of such time,

at law, unless there is a written promise,

by the

debtor, to pay.

Merula (Man. van Proceed. Lib. 4, tit. 108, cap. 2, § 2), Coren (Consul
16 and 19), and De Groot (Inl. 3, 46. 7) tell us that the placaat
was generally followed in their time while on the other hand
Groenewegen (ad Grot), Van Leeuwen (R. D. L. 2, 8. 11), Voet
(3, 1. 6 and 44, 3. 7) and others state that it had fallen into disuse.
Van der Keesel (Thes. 876) expresses himself very guardedly, and
remarks that as there exists a difference of opinion on this point
among the writers, the onus of showing that the placaat is no longer
of force ought to rest upon those who allege this.
Now if the
placaat had fallen into such general disuse that we should have to
consider it as entirely repealed. Van der Iveesel would never have
expressed himself so undecidedly.
"We must, therefore, conclude
that there was still in his time some doubt on this point, notwithstanding the statement of Van der Linden in his note to Pothier
on Obligations, § 706 (p. 261) that Article 16 of the placaat of the
Emperor Charles must be classed under those laws quce per desuetttdincm sunt ahrogatw. Van der Linden relies on Groenewegen, the
Papegay of Van Alphen, the Censura Forensis (2, 10. 18 ibiqiie de
Haas in not.), Voet, and notes on Merula (1. c). If we carefully
examine these authorities, then we shall see that Van der Keesel
had some ground for doubting whether it could be alleged with
confidence that the two years' prescription introduced by the
;

placaat could be regarded as entirely abrogated.

The

opinion of

Groenewegen, expressed in 1643 and 1648, is not of much weight.
His opinion, published only a few years after that of Grotius, and
unsupported by a single satisfactory authority, is not very conclusive, especially

when we

consider that eleven years later,

by

the

Ordinance of 28th January, 1659, Art. 47 (Groot, Placaat, Ek.
vol. 3, p. 679), the provision of Art. 16 of the placaat of the Emperor
Charles, so far as
in Holland.

it affects

attorneys and barristers,

In the Papegay (Vol.

1, p.

79)

was recognised

it is

said that the

3^
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placaat of

tlie

support of this

Emperor Charles had
Van Alphen refers only

fallen into disuse,

and

in

to a single decision of the

^89*

Van

a

^^isgelen

judgment of a French Court, delivered seven years after the placaat
of the Emperor Charles, can repeal that placaat in the Netherlands.
Van Leeuwen (Cans. Foren. 2, 10. 18, and E.-D. Law, 2, 8. 11)
does not distinctly state that the placaat of the Emperor Charles

Wepenbe.

Court at Paris in the year 1547.

has heen repealed.

He

into disuse, although

It

is

a mystery to

merely says that

Voet

(3, 1.

somewhat more decidedly.

it

6 and 44,

appears to have fallen
expresses himself

3. 7)

The comment

me how

of

De Haas on

this

passage of the Censura Forensis brings us no further. In the text of

Merula, Art. 16 of the placaat is quite clearly regarded as law ; it is
only in the footnote that the following occurs " In the said
:

ordinance of the Court of the year 1659, and also in the later

Regulations of the Supreme Court in the year 1692,

it is

provided

must be claimed within two years after the matter has
been disposed of, or the same shall be prescribed but it is stated
in the Papegay, p. 79, that this is no longer observed, and so
also was it understood by Judgment of the Provincial Court, on the
23rd May, 1681, i.e., the prescription of two years was rejected."
I have already shown that the old French decision cited in the
Papegay cannot be taken into consideration, and that with regard
that the fees

;

to the decision of the Provincial Court in the year 1681, the

High

Coui't in the year 1692, eleven years later, recognized the pre-

two years, introduced by the placaat of Charles V.,

scription of

Art. 16, to be in force.

which

Therefore the opinion of

on

inter alia strongly relies

does in his supplement to Voet
free

from doubt.

der Keesel

is

Be

that as

it

this note

(3,

1.

may,

it

Van

der Linden,

by Merula

6)), is

(as he also
most certainly not

cannot be denied that

Van

correct in his assertion that the question belongs to

the Jus controversum.

In the case of Brew v. Executors of Wolf, to be found in
Buchanan's Eeports, 1868, p. 119, it was decided by Judges Bell,
Cloete and Watermeyer, in the year 1858, that the placaat of Charles
v., Art. 16, was in force in the Cape Colony in respect to the fees
In 1861 the placaat, in consequence of
or accounts of a physician.
this decision, was repealed by the legislature of the Cape Colony,
except in so far as it was subsequently revived by the Prescription

Act (No.

6,

1861, section 4-5) and the period of three years sub-

stituted for that of

two years appearing in the

placaat.

Subsequently, in the year 1879, the decision in Brew
0.

v.

Executors

D

Kotze C.J.

-^'

'

—
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0/ Wolfvra,s followed

Van

case of Mabie v. Neehe.

DiasKLEN

ty

the

In

High Court

Bloemfontein in the

at

this case also it

was a physician who

instituted the action, but seeing that the prescription, established

Wepenee.

by

Article 16 of the placaat, affected not only physicians but also

attorneys, advocates, etc.,

Kotze C.J.

it is

clear that the Com't in the

acted on the view that Article 16 of the placaat was

Free State

still

in force.

The Jun controversum, therefore, which existed in Holland, has by
these two decisions been settled so far as South Africa is concerned,
and I am of opinion that it is not only desirable that we should
follow the decisions in Dreio v. Executors of Wolf and in BaUe v.
Neebe, but that this course

is

indicated to us

by

the provisions of

the Thirty-three Articles.

"We have here to deal with a law agent, and seeing that we are
of opinion that the placaat of Charles V., Art. 16,
this country,

we must apply

for advocates, attorneys

and

judgment

Commissioner on

correct.

of the Judicial

in force in

notaries to law agents also.

who was unable

The

this point is therefore

The appeal must be dismissed with

costs.

judgment given
judgment as follows
This is an appeal from the judgment of the Special Judicial
Commissioner of Johannesburg. The plaintiff in the Court below,
now appellant, sued for the payment of the sum of 16/. 1.5., which
amount he alleged to be due to him as fees for professional services
and also for moneys advanced and lent to defendant (now respondent)
MoRiCK,

J.,

by the majority

"

is

the principle introduced by the placaat

at his special instance

he, as agent, did
lease, etc.,

to agree with the

of the Court, gave

and

work

and he

request.

:

According to appellant's evidence
by drawing up a contract of

for respondent

also paid

moneys on behalf

of respondent to

notaries for services rendered.

The respondent

raised several exceptions, but the Judicial

missioner gave his decision on only two of them, namely
the bill had not been taxed,
is

founded

With

is

(2)

That the

bill

:

(1)

ComThat

on which the claim

prescribed.

regard to the exception that the

bill being a law agent's
has not been taxed, reliance was placed on Article 37
" All biUs of costs shall be taxed
of Act 1 of 1874, which reads

bill of costs

:

by the registrar according to tariff." This, however, is a provision
of an Act " regulating the procedure in civil cases," and it is clear
that this Act refers only to actions or cases before a Court.
The second point decided by the Judicial Commissioner is that
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of prescription or limitation.

bni

prescribed,

is

if

within two years.

He is

The

present claim

judgment

clear, that the

is

There remains

is

not only for payment of

Morice, J.

is

is

wrong.

the question whether a prescription of two

This question

assert that a prescription of

two years

prevails in

respect to the fees of an agent, base their assertion on the placaat
of

Emperor

vided
etc.,

must

:

Charles, 4th October, 1540, Art. 16, where it is pro" That all fees of all advocates, attorneys, secretaries, doctors

or of other labourers, wages of male or female domestics,
he judicially claimed within txco years of the

service or

work was performed^

and Coren (Cons.
still

16, §

Yan

in force.

De

29) speak as

day on

etc.,

lohich the

Grroot (Inleiding III. 46, § 7)
if this article

of the placaat

is

der Keesel (Thes. 876) leaves the question in

doubt, although he appears rather inclined to hold that the said
article is

writers

On

not in force.

who

assert that the

great weight.

Among

article is in force are

Roman-Dutch

the other side, the
article

has fallen into disuse are of

who deny

the authorities

that the

Yan Leeuwen (Rom. -Dutch Law

said

II. 8, § 2,

Groeand Censura Forensis I. 2, 10, § 18) Yoet (44, 3. 7)
newegen (Aanteekeningen op de Grroots Inleid. III. 47,-7, and
De Leg. Abr., p. 638) Y. Alphen (Papegay I. D., p. 79). This
last authority is of importance, as the writer was Secretary to the
;

;

;

Court of Holland.

He

states positively that the prescription of

two years, with regard to the fees of practitioners, is in non
But the most important authority on the point now
ohservantie.
under discussion is, in my opinion, Yan der Linden, who, writing
in 1806, and therefore later than all the other writers quoted by
me, and reviewing the practice in Holland up to his own time,
states that the law has been repealed by disuse. (Yan der Linden,
Translation of Pothier's Obligations II. D.,
It

may, perhaps, be advanced agaiast

article of the placaat

on the

fees of

V.

of the Commissioner, in' so far as the

It

of great importance.

Those who

Van
DlGOELEN

Wepenee.

concerned,

still

1894

therefore

money advanced.

years prevails in respect to the fees of law agents.
is

law agent's

the law agent does not sue for payment thereof

fees as agent, but partly also for

money advanced

of opinion that a

p.

259, nota.)

this view, that the said

has been followed in the Ordinance of 1659,

advocates and

(IV. Gxoot, Plac. Bk., p. 677).

attorneys of the

The

Supreme Court

provisions of this ordinance

can, however, also he regarded as a sort of domestic regulation for

d2
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the Courts, just as the " Instructie van de

HoTen van

1894

officers of

Van

Holland, Zeeland en Yriesland," in 1531, in which a prescription

DiGQELEN
V.

Wepenee.
Morice, J.

of one year

worthy,

(II. Groot, Plac.

adopted.

is

also,

It

Bk., p. 722.)

is

note-

that the Ordinance of 1659 does not place the fees of

the sheriff's officers under the short prescription of two years,

although

it

does deal with their fees

;

the Edict of 1540, under which the

work

for another is

From what
is,

subject to the prescription of

has been said above,

Roman-Dutch
There

made

and these would fall under
wage of any one who does

it

two

years.

appears that the weight of

authorities is against the

two years'

prescription.

however, the decision of the Supreme Court of the Cape

Colony, in 1858, In re Breiv

1868, p. 119), in which

it

v. Executors of Wolf (Buchanan, Rep.
was held that the Edict of 1540 was in

Cape Colony with respect to doctors. No considered
judgment by the then judges has been published, and we, thereforce in the

fore, do not know the reasons why they did not follow the view
which finds most support from the authorities. In 1877 a similar
case was brought before the judges of the Orange Free State, also
with respect to the fees of a doctor. Judge de Yilliers, before whom,
as circuit judge, the case was first brought, gave a judgment in
which, after having considered the authorities, he came to the con-

elusion that the Edict of 1540, so far as it refers to prescription,

had

fallen into disuse.

Reitz, C. J.,

This judgment was, however, reversed by
J.
(0. F. S. Reports, 1879, p. 50.)

and Buchanan,

The Chief

Justice there simply stated that he had had the
advantage of reading the able judgments of the three Judges who
sat in the case of Dreio v. Executors of Wolf, and that he found they
were unanimously of opinion that there was a legal prescription of
two years in respect to doctors' bills. Judge Buchanan took the

same view.

In the report

of the case there appears

the authorities, except those quoted

by Judge de

no discussion of

Yilliers,

who

held

that no prescription of two years existed.

According to the Thirty-three Articles, we must in this country
follow the laws of Holland, " but in a modified form, and in conformity with the custom of South Africa, and the weal and welfare of

There is no ground for the assertion that the two
on prescription should be evidence of the custom of
" custom " means what is the
South Africa on that question.
the

community."

cited decisions

A

among ordinary people, and not the decisions given by
Judges on questions of Roman-Dutch law. In my opinion, it is
practice

.not in conformity with the custom of

South Africa to accept a pre-

:
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two years, with respect to the fees of attorneys, doctors,
and other persons. On the contrary, every intelligent person wiU
admit that in a country like this, where distances are great, the
means of communication slow, and where a great portion of the
people live in waggons during half the year, two years afford far
scription of

too short a period of prescription.

1894

Van
DlQGELEN
V.

Wepenee.
Morice, J.

A draft Bill on Prescription, in

which, I helieve, the period of prescription

much

fixed at a

is

longer time than two years, has already been brought before the

Yolskraad, and rejected, because that body declared

opposed to any prescription.

Moreover,

it

itself to

be

provided iu the

is

Thirty-three Articles that the law of Holland must be followed, " to
the weal and welfare of the community."

I do not think that an
under which the right of recovery of thousands of
pounds of money, lawfully due, is taken away from the community,

interpretation,

can be regarded as
Shortly, I

am

fulfilling the test.

of opinion that the prescription of

two years can-

not be accepted, because
(1)

The majority
against

of the

Roman-Dutch

writers have declared

its validity.

my

opinion, accord with the custom of South

(2)

It does not, in

(3)

It will not tend to the welfare of the

Africa, nor with the feeling of our community.

I

am

community.

Com-

therefore of opinion that the appeal from the Judicial

missioner on the exceptions must be allowed, with the
that the case must be referred back to
merits, and,

if

him

costs,

for decision

and

on the

necessary, for the hearing of further evidence.

LANGLAAGTE ESTATE GOLD MINING COMPANY
S. P.

A

gold mining company

is nofr

Coram

:

KOTZE, C.J.
MORICE, J.

V.

MALA.N.

AMESHOIT.J.

responsible for the 'poisoning hy water of cattle

1894

trespassing on the company's property.

2 FehrVfary.

This was an appeal from a judgment
Johannesburg.

The

of

respondent, plaintiff in

the
first

Landdrost of
instance,

had

instituted

an action against the Langlaagte Estate Gold Mining

Company

for

damages

to the

amount

of 60/., in consequence of the
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poisoning of two of his cows by the refuse water of the company.

Lakglaagte The properties of the plaintiff and the defendant adjoined each
EsT.G.M.Co. other.
The water, by which the cattle were poisoned, flowed from
Mat.an.

and found its way to a distance
yards from the boundary of
the plaintiff's property.
The property of the appellant company
had at one time been fenced, but that portion of the fence, by which
the property of the appellant was divided from the property of the
respondent, was subsequently partly broken down, and had not
been repaired. The respondent, whose cows had strayed along this
way on to the property of the company, and were there poisoned,
contended that the repairing of this fence was a duty resting upon
the company, on the ground that, according to his contention, the
company was not entitled to allow water which it knew to be
poisoned to lie open, to the imminent danger of the cattle of its
neighbour. He therefore accused the company of negligence, and
instituted an action for damages.
The evidence showed that the
plaintiff was aware of the danger, and allowed his cattle to go
unherded. The Landdrost awarded him damages, with costs, and
the case now came in appeal.
the cyanide works of the company,
of about one

hundred and

fifty (150)

Gurlewis, for appellant, argued that the appellant could not be

held responsible for the

loss, as

the cattle were trespassers, in that

they had come on to the property of the company. Moreover the
water had been fenced off, but the fence had fallen down.

The Court allowed

the appeal and gave judgment with costs

against the respondent on the ground that there was no proof of
neglect on the part of the company.

:

39

OP THE SOUTH AFRICAN EEPUBLIC,

THE CHUMLEIGH SYNDICATE

Coram

V.

KOTZE, C.J.
MOKICE, J.

THE STATE

and the

EAND EXPLOITATION

AMESHOPiP, J.

SYNDICATE.
1894

The deed of cession must lie annexed to the summons where damages are claimed
on the ground of refusal to issue licences on claims which have been ceded.

The

plaintiff alleged in the

summons

that the

Mining Commis-

sioner of Johannesburg had, on the 3rd of August, 1889, refused

on certain forty-five claims situated
on the farm Turffontein, which claims had heen obtained by him
by means of cession, and that he had lost possession of the claims
to issue licences in his favour

by reason

He

of such refusal.

Government should be ordered to
Mining Commissioner to issue the said licences, and
should also be ordered to pay to the plaiutiff the sum of 20,000/.
damages, or on failure to issue the licences to pay the sum of
claimed, therefore, that the

instruct the

200,000/. as compensation for the loss of the claims.

The

defendants, of vrhom the liand Exploitation

from the Court

intervene,

obtaiued

leave

summons

on several grounds, inter alia, on the

alleged cession

to

had not been annexed

to

Company had

excepted

to

the

ground that the
the summons.

Leonard, Q.C. (with Dickson), for excipients.
Wessels (with Esselen), for plaintiff, argued that the annexure

was not necessary

as the action

was based on the

refusal to issue

licences.

The Court upheld the exception granted
amend the simimons, and mulcted him in the
;

the plaintiff leave to
costs.

—
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E. F.

Coram:

KOTZE,

OPPENHEIM

C.J.
J,

dbK0RTE,J.
G. A.

AMESHOFF.J.
1894

EOTH.

the judgment of the Court orders delivery of unconditional shares, the
defendant can satisfy the judgment hy a tender of provisional share certificates, if these are the only hind of shares which have been issued.

Where

'——
Tebruary.

This was a
eei-tain

of a

petition to the Court to order tlie respondent to accept

share certificates tendered to

judgment

him by the

of the Court, dated 8th

applicant in terms

November, 1893.

The

were as follows
On the 8th of November, 1893, an action was instituted by
respondent against the applicant for delivery of 7,500 uncon:

facts

Eailway Company. Judgment for
payment of the value thereof was
given in favour of the respondent, to whom a tender was thereupon
made of shares in the said company on which was an endorsement
to the effect that the shares were not to be placed on the market
ditional shares in the Selati

delivery of the 7,500 shares or

before the opening of the railway.

The respondent

refused to accept this tender as not being in

accordance with the terms of the order of Court, which spoke of
shares free from

Court, to

whom

any conditional

or limiting endorsement.

The

the applicant had applied for a declaration that

the shares tendered fulfilled the requirements of the order, declared
that the reasons for refusing to accept

and ordered the applicant

them were well founded,

to deliver unconditional shares to the

respondent, Roth, within a

fi:s;ed

time.

Thereupon iresh share

were obtaiaed from Europe, which also were not final,
but merely provisional, exchangeable at a fiiture date for final
shares bearing the same numbers, upon notice from the directors.
certificates

The respondent again refused

to accept these provisional share

on the ground that they were conditional, and as the
time fixed by the Court for the delivery of the unconditional shares
certificates,

had

lapsed, and the original plaintiff was proceeding with the
execution of his writ against Oppenheim, the applicant applied a
second time to the Court for an order declaring his second tender
sufficient

and

valid.

—

:
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Tlie tendered share certificates read as follows

Number

1894

:

of Shares,

No. X.

Provisional Certificate, No. X.

CoMPAGNrE Feanco Belge

t>v

Roth.

Ohemin de peu du Noed de la

EePUBLIQTJE SuD ArEICAIlfE.
Joint Stock Company, with a Capital, &o.

Established by Deed passed before Notary, &c.

Domicile of the Company at
Office of

&c.

,

Administration at

,

&c.

Peovisionai Ceetieicate of fuUy paid-up shares.
.... shares fully paid up and numbered.

On

this Certificate final shares

Good

for

of the same numbers will be

delivered.

The exchange will take place at the Head Office of the
Company. The Shareholders will be informed by the Board of
Directors of the date of the exchange.
Brussels, the 13 Sept. 1892.

Directors

Carl Braconier,
Baeon Eugene Oppenheim.
Chairman

of the

Board

of Directors,

Baron Egbert Oppenheim.
Wessels, for applicant,

respects

fulfilled

argued that the tendered shares in all
by the judgment;

the requirements imposed

they were free from

all conditions.

Leonard, for respondent, pointed out that the Court, on the
hearing of the former similar application, had held that shares

which had been issued with the

restriction that

they were not to

be put into circulation before the opening of the Selati Railway,
were not so unconditional as the order of Court required, and
therefore

had refused the

the shares at that

application.

moment

He

argued, therefore, that

before the Court could equally well be

held not to constitute a valid tender, inasmuch as they were only
provisional shares that were not yet dealt in, nor capable of being
dealt in.

They were

therefore just as restricted as the shares

and

as long as they remained nnnegotiable they

formerly tendered,

were not worth 100/. as a

lot.

Oppenheim
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Oppenhblm:

Roth,

Wessek, in reply, said that the original judgment of the Court
was, 7,500 unrestricted shares of a nominal value of 7,500/.

The

Court refused to declare the former tender valid, because the share
certificates, then tendered, contained the endorsement, that they
were not to be dealt in before and until the railway was opened.

Thereupon the new share certificates were obtained from Europe,
and on these there was no such endorsement. In reply to a
remark of the Chief Justice, to the effect that the shares tendered
were not final, but only provisional, a mere promise to deliver
were the only shares issued, that the
were not negotiable was a question between the
respondent and the Selati Eailway Companj^, but nothing else was
required from applicant than that he should either deliver 7,500
shares, or should pay 7,500/.
He elected the former alternative
and was prepared to deliver the shares in the form in which they
shares, he said that these

fact that they

were issued.

In reply to a question by Judge Ameshoff, he said that the
holder of the certificates was entitled to the receipt of dividends,

and concluded by stating that the respondent could not claim to
be placed in a better position than the other shareholders, who had
originally applied for shares,
satisfied

with the

certificates

and

all

whom had

of

as issued,

and

remain

to

as at that

moment

before the Court.

KoTZE, C. J., in his judgment, said that the tender of the share
must prima facie be regarded as valid. The Court had

certificates

ordered Oppenheim to deliver to Eoth 7,500 shares in the Selati

Railway Company

free

from

all restrictions.

the tender of the provisional shares

now

Oppenheim had, by

before the Court, done

everything in his power, and had thereby fulfilled his obligation
Eoth in terms of his promise. That the shares were made

to

provisional, to be only afterwards

exchanged for

the act of the shareholders, for which
sible,

The

final shares,

was

Oppenheim was not respon-

and against which he had not promised to guarantee Eoth.
was therefore granted with costs.

application

Dk Korte

and Ameshoff,

JJ., concurred.

—

:

OF THE SOUTH AFEICAN REPUBLIC.

JOHANNESBUEG BOAED

EXECUTORS
COMPANY, LIMITED
of

43

and

TEUST

Coram

kotze,c.j.
deKORTE.J.

MOBIOE,

J.

VICTOEIA BUILDING COMPANY, LIMITED.
1894

LATERAL SUPPOET FOE BUILDINGS.

(.February.

Owners of adjuiniuij erven are mutually ohliyedto refrain from dohig anything
hy which the necessary sujjjjort for hu.ildinys on tlje neiyhhour ing xjropertiea
is

This

removed.

case was heard on the 8th, 9th

and 11th

of

December, 1893,

before Judge Morice at the Circuit Court at Johannesburg, on

which occasion the Judge held three

special inspections in loco.

After the taking of evidence the case was, on the request of the
parties, referred to

the full Court, where

it

was argued on the

6th of February, 1894, after one further witness for the defendant

had been heard.

The

facts, as related

written judgment, were shortly as follows

The

by Judge Morice

in his

:

and the defendant were respectively owners of
In 1888
the plaintiff erected a double-story building on the stand No. 898.
At that time there stood on defendant's stand a small building,
which was pulled down in J893 to make room for a large doublestory building, the foundations for which were excavated in the
immediate neighbourhood of the plaintiff's building. About the
same time as the western wall of the defendant's building was
finished the eastern adjoining wall of the plaintiff's building began
to crack, and eventually, on account of this, it had to be palled
plaintiff

adjoining stands, Nos. 898 and 897, at Johannesburg.

down and

rebuilt.

Plaintiff ascribed this to the excavations

which were made for the

laying of the foundations of the defendant's building, which
foundations were laid much deeper than those of the plaintiff's

The defendant denied, in the first place, that the
damage to the plaintiff's building was the result of anything done
by it, and also denied that it had acted in a negligent or unlawful
building.

manner.

With
fact,

regard to the

first

point,

and went on the question

:

which was a pure question of

Were

the cracks in the plaintiff's

building ascribable to the foundations and other works

made by

;
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JohannesBUEci

BoAEB

OF EXECUTOES
V.

EuiLDiNG Co.

the defendant on

its

stand

?

Judges Morice and de Korte decided
was of opinion that

in favour of the plaintiff, while Kotze, C. J.,

evidence was not conclusive.

^jj

Having decided this question, the Court proceeded to the second
point, namely
Could the defendant be held liable for the damage
resulting fi-om his actions ?
The question depended on the right
:

of lateral support which the

owner of a piece of ground enjoys

over that of his neighbour.

Leonard,

Q.C.

(with Esselen), for plaintiff, argued that the

owners of neighbouring properties were mutually entitled to lateral
support for these properties, not only for the natural weight

thereon caused by
and deduced from this,
that where such support to the ground of the one owner was
removed by the action of the other owner, the latter was responsible for all damage caused by his action.
In support of this
contention, counsel quoted London and South African Exploration
Co. V. Rouliot (1 Shiel, p. 4)
Hyul and Behell v. Jones and
Lockhardt (Greg. Eeports, II., p. 120) Yoet (39, 1. 1) Code
thereof, but also for the additional pressure
artificial constructions,

such as buildings

;

;

;

;

(11, 66).

Auret (with Dickson), for defendant, argued that the

plaintiff

company had suffered damage through its own negligence. The
defendant company had used every possible precaution. It had
its intention to build on the adjoining
appeared to have taken no notice of this.

given the plaintiff notice of
stand, but plaintiff

With regard

to the excavation of the foundation, the defendant

had taken every precaution to prevent damage, as the excavation
had been made in sections of five feet each. Experts had been
called and had sworn that the foundation of the plaintiff's
building was bad.
If the defendant was held liable, notwithstanding the precautions taken, then the consequence would be
no one would be able to build on the boundary of his

that

property

if

his

neighbour had akeady erected a building on the

adjoining portion of

his

property.

The

principle

of

lateral

support as accepted in the English law was reasonable and fair
but there lateral support was due only to the neighbour's ground,

unburdened with any additional artificial weight. With regard
to London and South African Exploration Co, v. Rouliot, that case

—
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was not in point, as the question of lateral support for tuildings
was not touched upon. There were in this country no authorities
on the point in dispute, and therefore it was desirable to have
.

recourse to the English law.

1894

johannes^^^'^

Boasd

OF EXECUTOBS
».

VlCTOEIA
BuiLDiNa Co.

MoRicE, J., after having shortly stated the facts of the ease, and
having dealt also with the first question in connection with the

damage to the plaintiff's building
was caused through the acts of the defendant, proceeded to deal
with the second point, and gave the following decision
It is not alleged that the. defendant company has gone beyond
the limits of its property, and therefore the question arises Can it
be prevented from making excavations on its own property, by
reason of which the buildings on the ground of another are
damaged ? In other words, has the plaintiff company the right to
lateral support for its building ?
Very little is said on this
question by the Roman-Dutch writers but, as was remarked by
Chief Justice De Yilliers in London and South African Exjjloration
denial of the defendant that the

:

:

;

Co. V. Rouliot (8 Juta's Eep., p. 74), the Court must, in the absence

by
modern systems

of direct authority, be guided

well-established principles

Eoman law and

of law, provided they do not

of

lead us to conclusions inconsistent with the

passage from the Digest (10,
the

Roman law

said passage

is

1.

13)

is

Eoman-Dutch

there quoted to

law.

A

show that

recognised the principle of lateral support.

that wherein Grains says, that in the

of

actio

The
finium

rcgundorum the prescripts of Solon must be complied with
" Siquis sepem ad alienum prcedium fixerit infoderitque, tenninum ne
excedito ; si macerium pedem relinquito ; si vero domum pedes duas,
si sepulchrum aut scrobem foderit, quantum profunditatis hahueriiit,
tantum

spatii relinquito, si puteiim, passus latitudinem

;

at rero oleam

autficum, at alieno ad novem pedes plantato ; ceteras arbores ad piedes
But it seems to me doubtful whether these prescripts
quinque."
really support the doctrine of lateral support in

its

modern

sense.

What

they provide, indeed, is that one must so build or dig, that
It also
lateral support from each other's ground is unnecessary.
appears clear that a person, the surface of whose ground has beea
disturbed

on the boundary of his
provision of law above
under
the
an action

by the excavations

property, can institute

of a furrow

In the Codex (11, 6. 6), persons are forbidden to undermine houses, as they thereby disturb the foimdations. But the
quoted.
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me most

passage in the Pandects which appears to

cleai-ly to

deal

with the right of lateral support, not only for surface ground but
JOHANNESBTJEQ BOAED also for houses, is that in the Digest
(39, 11. 12), reading " Si

OF EXECUT0E3
V.

ViCTOBiA

Bthidinq Co.

tamen tam attafodiam
infecti committitur,"

his
Morioe, J.

own ground

in meo, ut paries

that

is

tuus stare non possit

to say, the person

who

that the wall of his neighbour cannot stand, was

by which he made

obliged to enter into a formal stipulation

himself responsible for future damage.
over

by Yoet

that

it

figured

damni

digs so deep on

This passage

is

taken

where he gives as the reason for its existence,

(39, 1.1),

is

not in the public interest that the town should be dis-

by

ruins.

It appears, therefore, that the doctrine of lateral support, both
for the

ground

in the

Roman and

itself

and

for the buildings thereon, finds support

in the

Roman-Dutch

With regard

law.

to

modern systems of law, the doctrine is confirmed in the French
Civil Code (Art. 674), and also in the Burgerlyk Wetboek van
Holland (Art. 703). According to the English law, in which this
subject has been fully discussed, there exists a natm-al right to

ground itself
no natural right of support for buildings.
Such a right for buildings can only be obtained by means of a
servitude.
Such a servitude is obtained by a user of twenty years

subjacent, as well as adjacent, support, as far as the
is

concerned

;

but there

is

or by agreement, which agreement is in many cases presumed to
have been tacitly entered into, as, for instance, when anyone

ground to another for building purposes,
is presumed to have granted to the
transferee the right of lateral support upon his ground.
(Emden's
Law of Buildings, Chap. XXVI.) It is possible that, under the
English law, there would be a presumption of lateral support in
the case now before us, where small stands have been sold by the
Grovernment with the object of establishing a township, and theretransfers a portion of his

in which case the transferor

fore to be used for building purposes.

But

further to consider this

there

found in

Roman law

question, since
of

the

legal

it

is

is

distinction,

not necessary

no trace

to be

adopted in the

English law, between lateral support for the ground and lateral
support for the buildings on the ground.
It therefore appears that the plaintiff in this action is in
entitled to lateral support for the building.

law

had been proved
that the plaintiff's building was so badly constructed that it was
impossible to erect the defendant's building without damaging the
If

it
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^^^*
might then be that the plaintiff would not
have succeeded in this action. For a building differs from the Johannessurface of the ground in so far as it is a product of human labour,
of^Exeoutom
and it may therefore be contended that reasonable care and foresight
must be exercised in such labour. But it has not been proved to BuiLDma Co.

plaintiff's building, it

«'•

my

satisfaction

badly
with

that the

building was exceptionally

plaintiff^'s

It has been alleged that the defendant

built.

all possible care,

and that therefore

give no opinion as to whether this

evidence led on this point
that of the defendant.

by the

is

went

to

work

was not liable. I shall
but the
a good defence
it

;

plaintiff is equally strong

with

According to the statements of experts, the

defendant, when, in order to lay

its

foundation,

it

dug lower than

the plaintiff's foundation, ought to have excavated the ground in
It

sections.

was stated by the

plaintiff's

that

witnesses

the

defendant caused the ground to be excavated in a long trench, and

owing

that,

to this, the foundations of the plaintiff's building were

disturbed and finally sank.

The defendant's

the contrary, that they excavated and

I

sections.

am

filled

witnesses state, on

in the ground in short

of opinion that, even if this were a

good defence,

the onus would rest upon the defendant to prove that

with

all possible care,

damage

seeing that

we have

to the plaintiff's building

that of the defendant.

was caused by the

The defendant

it

acted

already decided that the
erection of

has, however, not succeeded

in proving this.

The only question which now remains for decision is the assessment of the damages, lleid, the architect, after having inspected
the plaintiff's building, was of opinion that he could repair
trifling

sum.

it

for a

I am, however, of opinion that he was not aware of

damage caused, and that the repairs referred to
by him were merely superficial. The plaintiff's architect applied
for tenders for the repairs which he considered necessary, in which
the extent of the

were included the rebuilding of the western wall. This architect
thought that the work could be done for 1,004/., but the lowest
tender was for 1,120^. The plaintiff also asks for damages for the
loss of the use of rooms in the building during the period of the
But against this loss can be set the obtaining of a
rebuilding.
After having
of one that was five years old.
place
new wall in
taken

all

the circumstances into consideration, I

am

of opinion

that 1,120/. is a reasonable sum to be awarded as damages.
Judgment must therefore be given in favour of the plaintiff for
damages to the amount of 1,120/., with costs.

„

~.

'

j
•

:
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JoiiANNEs-

BUBO BoAED
r.

BtjiDma'co
Kotze, C.J.

KoTZE,

0. J., after

having stated that he regretted he had not
judgment, concurred with Morice, J.,

l^een able to give a written

under the law of this country a person is entitled to lateral
support for his buildings from the neighbouring erf or land. The
" This seems to follow immelearned Chief Justice proceeded
^jjg^t

:

diately from what Yoet says in his Commentaries (39, 1. 1).
Moreover, it is fair and just that such should be the law. In
Grale on Easements I find a passage from Pardessus, in which that
author deals with Article 674 of the French Code, and the
principles he there

expounds I find applicable to the circumstances

of the present case."

De

Koete,

J.,

concurred.

Attorney for Plaintifi

:

H.

Attorneys for Defendant

:

ScJioUz.

Booth and Wessels.

Coram

THE UNITED LANGLAAGTB GOLD MINING

KOTZE, C.J.
MORICE, J.

COMPANY, LIMITED

AKESHOPF, J.

V.

1894
10 February.

THE STATE and THE LANGLAAGTE EOTAL and
THE EAND GOLD MINING COMPANY, LIMITED.
derives
powers. —
The Qovernment must comply with the law from which
it

The Qovernment has no authority

to

its

adjudicate on the question whether a

—

The Government is bound to cause
person has forfeited his right or not.
notice to he given to the owner, in the manner prescribed hy law, of its
decide whether the

—

farm as a public gold digging. If is for the Court to
Government has or has not exceeded the power granted it

intention to proclaim u

The receiving of the owner's portion of licence-moneys on claims
by law.
pegged upon mynpacht land is not sufficient ground to empower the Govern-

—

ment arbitrarily to deprive such owner of his mynpacht rights. Holders of
claims on ground lorongly proclaimed have no locus standi or right to
intervene in a case instituted by the real owner against the Government for
the setting aside of the proclamation, and must seek to protect their rights
by means of an independent action.

Erom

the petition and the answering affidavits presented to the

Court

it

appeared that on the 4th of October, 1886, the farm

OF THE SOUTH AFRICAN EEPUBLIC.
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X/anglaagte was proclaimed as a public diggings, -with the usual
reserratory clause, viz., " In so far as it has not been beaconed ofE

189*

u^d

under the law for mynpachts by owners or lessees." A certain -'^?J"^™'
piece of ground had been beaconed ofE by the then owners and
v.
"

surveyed, as reserved for a mynpacht.
On the 3rd May, 1889,
the petitioning company acquired the ownership of that portion of

the farm on which the mynpacht was situated without,

"^^^l^
Lanolaagtb

it appeared,
the Rand
G.M.Cc.Ltd.
having had any knowledge of the mynpacht.
The mynpacht, it appeared, had not been properly beaconed off,
and in course of time claims were pegged off thereon as if it were
open ground; these claims were subsequently acquired by the
Langlaagte Eoyal and the Eand Grold Mining Companies. The

moneys

licence

for these

claims were regularly paid, and the

petitioning company, as owner, regularly received the half of such

moneys.
It was subsequently discovered that the property so pegged off
was the ground reserved for a mynpacht, and application was then
made to the Grovernment to proclaim this piece of ground as a
public digging, which was done on the 31st January, 1894,
without any notice to the owner, and in face of a protest lodged
by the owner with the Grovernment, who regarded the mynpacht
as having lapsed.
The ground was thereupon re-pegged, and the
company who owned the ground applied to the Court, praying

that the proclamation should be declared invalid, the pegging be
stopped, and that all persons already in possession of the ground
in consequence of the proclamation should be called upon to show

cause

why

they should not be ordered to vacate the ground as

trespassers.

Wessek (with him Dickson), for applicant, drew the attention

of

the Court to the fact that the notice to the owner by the Grovern-

ment, as required in Article 17 of the Grold
never been given, and also that

private

Law

had
had been

of 1892,

property

proclaimed by the Grovernment in face of a protest lodged by the

owner

thereof.

KoTZE, 0.

J.

:

As

the Grovernment has not caused notice of the

proclamation to be given to the owner, as
clear that the proclamation is invalid.

is required by law, it is
The Grovernment has no

better right to deal with private property than a private individual
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United
Lanolaaotb
G-.

M.

has, unless it acts in accordance with the provisions of the

Gold

Law.

Co.

V.

The State
AND THE

Leonard (with him Esselen), for the defendant companies, whose
locus standi was called in question hy the Chief Justice, contended

i^oLAAGTE that Article 17 of the Gold
THE Hand
a.M^CojLTD.
Eotze, C.J.

Law was only directory, and that, even
had been default in giving notice, it would not afford
s^fgcig^t ground for the Court to declare the proclamation invalid.
Moreover, whether the proclamation was now set aside or not, the
petitioner had no right to the ground, as the Government, under
the power granted to it by Article 18 of the Gold Law, had
distinctly refused to grant the mynpacht, or to acknowledge the
petitioner's right to an existing mynpacht.
if

there

Gold Law gives the owner the
Government for a mynpacht, and imposes a
duty on the Government to place the owner in a position to do so
by giving him notice. Article 18, on the other hand, simply
grants the Government authority to refuse such application.
It was fiirther argued, on behalf of the defendant companies,
that they had lawfully obtained a bezitrecht on the claims, and
that therefore, under Article 6 (K) of the Gold Law, their title
KoTZE, C.

J.

:

Article 17 of the

right to apply to the

could not be called in question.
Burgers, State Attorney, contended that, even

if

the petitioning

company had not formally been given notice of the intended
proclamation, it stiU must be regarded as having had constructive notice of

the intention of the Government.

company had allowed the mynpacht
conduct, in
licence

to

lapse,

Moreover, the

and had by

its

continuing to receive the owner's portion of the

still

moneys, waived

mynpacht, and had led
was open ground. It could not now
be allowed to deny the truth of the inference to which people were
led by its conduct.
(Powell on Evidence, p. 272.)
As a fact, the
mynpacht, which even now was situated some distance from the
main reef, had been abandoned as being of no value, and it had
never even been properly beaconed or registered.
its

third parties to infer that

KoTZE, 0.
rights

is

J.

:

The

rights to the

it

question whether anyone has forfeited his

a question to be decided

by

this

Court and not by the

—
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Grovemment.

The Government

liad
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no right to dispose of the

property of the petitioner without notice and without hearing.
There can he no doubt what the judgment of the Court should be.

i^^*

United

^(^'^"^

The

petitioner prays that the proclamation issued by the Govern'
ment, and published in the " Stcmts Courant" of the 31st January

The State
)

AKB THE

that the LiNOLAAaTE
Mr. Wessels has rightly
J argued
&
&
EOTAI. AND
mi
^
proclamation la invalid. The Government derives the power to
the Band
declare private property a public digging from the Gold Law, and G-M .Co.,L id
therefore it must strictly adhere to the terms of this law.
Whether Kotze, C.J.
in any special case this power has been exercised in accordance
with the terms of this law or not must be left to the decision of
this Court.
Now the law requires that notice must be given to
the owner whose property the Government intends to proclaim as
a public digging. In the case before us this was not done. The
petitioner lodged a protest with the Government against such
proclamation, but without result.
There is nothing in the conduct
of the petitioner whereby the right to succeed in the present claim
can be taken away. There is no doubt that the Government was
animated by good intentions when it acted in the way it did,
namely, to prevent a disturbance but it has thereby taken upon
itself to decide a question which ought only to be subject to the
decision of this Court.
The proclamation must therefore be set

1894, shall be set aside.

...

;

aside with costs.

Leave was granted to the Langlaagte Royal and the Eand Gold
Mining Company to intervene as co-respondents in this matter,
but it has not been shown that they have any locus standi. No
infringement of their rights has taken place, and if any has as a
fact taken place, they can seek their remedy in an action.
Attorneys for petitioner

:

Booth and WesseU.

Attorneys for respondents

For the State

:

UecJcermann, Sr.

For the interveners

:

Findlay and

e2

Rice.

OFFICIAL EEPORTS OF THE HIGH COURT

52

THE STATE

Coram:

KOTZE,

C.J.
*•

deKORTE,J.
jOBissEN.j.

P.
The

.on.

^_-

M.

HAET.

State cannot cause a person, loho has by Order of Court heen discharged

from

29 Jamiarxj.

LABOWITCH AND

arrest,

to

he re-arrested on

the

same

affidavits.

—A

Judge has «o

authority to prevent the State Attorney from talcing further steps against a

person who has once been arrested and discharged by the Court, if his guilt

Coram

:

subsequently appears

from further

affidavits.

MOBICE, J.

This was an application
I89i
10 February.

AmeshofP,

J.,

given

in

to the full Court to review a

camera on

tlie

5tL. of

judgment by

December, 1893, by

which an arrest for committal for extradition issued against the
above-named accused under the authority of the Acting State
Attorney, on a charge of fraud, was discharged and the accused
freed from further prosecution.
There were several stages in this case which it is necessary to
mention in order of date.

On

the 10th September, 1893, the accused were arrested in

this Republic,

on a charge of fraud and forgery, upon the

affidavit

Lyons, an inhabitant of the Orange Free
where the crime was alleged to have been committed. The
took place in pursuance of a telegram sent from the Free
of a certain Louis

State,
arrest

State.

The authorities here only received the Free State warrant, which
was dated the 15th September, on the 18th of that month. After
the papers had been considered, the discharge of the accused was
ordered

by

the State Attorney.

After some negotiations with the State Attorney of the Orange
Free State, who protested against the liberation of the accused,

they were on the 11th of December arrested for the second time on
the same charge, but this time the arrest was made on the authority
of the

Acting State Attorney.

The accused then made application to the Court to set aside the
arrest.
Judge Ameshoff, who sat in the case, gave judgment in
favour of the accused, and gave an order that they should be discharged from gaol and from further prosecution. The accused
were discharged under the Order of Court, and the order was now

brought in review before the

But
affidavit

before

the

case

full

could

Court by the State Attorney.
be heard in review a second

was made by Lyons on the 23rd January, 1894, in
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the facts contained in the former affidavit were repeated

but from which

it also

;

appeared that the crime with which the

accused stood charged was also committed within this Eepuhlic.

On

this second affidavit the accused

were agaia arrested on the 24th

of January.

In reply to an application made before the Judge in Chambers
on the 26th of January, for the setting aside of the warrant of
arrest of the 23rd and also for the liberation of the accused, the
State Attorney suggested that it was desirable to bring this application before the full Court at the same time as the case under

review

;

the more so as the complainant had come to Pretoria and

wished to intervene in the

case, and it was also in the interests of
two applications should be heard at the same time.
The application was thereupon postponed until the next Court
day, namely Monday, the 29th of January.
On that day the case
under review was heard. The State Attorney read his petition,
wherein he appealed against the decision of Ameshoff, J., discharging the accused from further prosecution. This was, he contended,

justice that the

a matter for the decision of the State Attorney.

He

proceeded to

was necessary to bring the decision of the Judge in
Chambers under review, as otherwise the State woidd be estopped
from the right to take any further steps in the case, and also
pointed out that there was a discrepancy between the Judge's note,
which merely ordered the liberation of the accused on the ground
that they should not have been twice arrested on the same charge,
and the Order of Court, in which they were also declared to be free
state that it

from further arrest.
In connection with this last objection, it was stated by Judge
Ameshoff, who, although taking no part ia the hearing of the
review, occupied a seat on the bench, that the note was merely for
his own use, but that the order was correct.

was

ground for
bringing the matter under review, as the decision of Judge
AmeshofE was final, and could, therefore, be reviewed by the full
He said, further, that under the circumstances
Court only.
AmeshofE, J., had acted rightly in ordering the liberation of the
accused, but there was undoubtedly a discrepancy between the
Judge's note and the Order of Court. The right to decide in any
given case whether anyone was to be arrested or not rested with
KoTZE, C.

J.,

was

of opinion that there

sufficient

1^94

The State
LiBowiioH
and
Hakt.

:
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In the

the State Attorney.

The State
V.

LiEOWITCH
AND
Haet.

order was too wide, as

it

case before the Court

the Judge's

forbade the State to take any further

steps in the case.

De

Koete,

concurred.

J.,

The Court therefore ordered that the words " and from further
prosecution " in the Order of Court should be struck out.
The

application of the 26th of

January for the discharge

accused from the re-arrest which had been

made while

of the

the case

under review was pending was again heard in chambers on the
9th of February.

MoRicE,

J., in his

judgment, delivered on the 10th, said

order for
affected

;

:

The

ground that the earlier
release left the Free State warrant and affidavits unall the documents are therefore in order, and there is a

application heard yesterday

is

refused, on the

well-founded suspicion that the applicants are guilty of a crime for

which the Orange Free State can claim extradition.
Attorney for accused

RAJSTD

Coram

KOTZE,

:

W. E. Hollard.

CENTRAL ORE REDUCTION COMPANY

C.J.

JORISSBN, J.

MORICE,

J.

1894
16 February.

AURORA WEST GOLD MINING COMPANY.
CONTRACT—INTEREST— NON-PAYMENT
FOR CANCELLATION.
In a contract of purchase and

OP,

NO GROUND

refusal of the Vendor to pay interest mi
of the purchase price does not, even where
has been specially stipulated for in the contract, give the Vendor
sale, the

the second or further instalments

such interest

the right to treat the contract as cancelled.

This was an application to declare absolute a certain rule nisi
granted by De Korte, J., on the 29th September, 1893, calling
upon the Aurora West Gold Mining Company to show cause why
it should not be interdicted from removing or nlienating certain
tailings, which were alleged to have been sold by it to the Rand
Central Ore Reduction Company, pending the institution of an
action for the specific performance of a contract of sale affecting

the said tailings.
of the purchase

After some correspondence about the conditions

and

sale,

the Aurora

West Gold Mining Company

—
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finally refused to carry out the contract,

1894
on the ground that the
Ore Eeduction Company had refused to pay interest on the second
Rabd
instalment of the purchase price, as had heen agreed between
;^;^^c^nCo
them. The Aurora West Company contended that it was entitled
v.
to regard the action of the Ore Reduction Company in this respect
^^qold

as a refusal to carry out the contract,

and that the contract had

consequently lapsed.

The whole case hung upon the correspondence which passed
between the parties between the 29th of June, 1893, and the 16th
September of the same year, in which the particulars of the
agreement were clearly set forth.
of

The correspondence read
E.

W.

as follows

:

Evans, Managing Director, Aurora West
to 0. B. BuTTEKS, Ore Reduction Co.

Co.,

Deab, Sir,
I hereby place in writing the conditions under which the

accumulated tailings which are at present on the property of
the New Aurora West Company have been sold by me to your

Company.
(1)

Tour Company buys
there, at Is.

The quantity

St;?,

all

the tailings, which are

per ton of 30 cubic

now

feet.

of tons to be determined by a joint survey,
which shall be begun immediately.
(3) After completion of the survey, payment for the tailings
must be made either in cash or, if you so wish, half in
cash and the other half by a promissory note for three
months bearing interest at 8 per cent.
(4) Prom the day on which the survey is completed, the
tailings remain on the property of the Aurora West at
your risk.
You
must within a month begin to remove the tailings
(5)
which are lying at the top dam, and complete that work
within four months. Within eight months the tailings
must be removed from all the dams.
(6) The lowest dam shall also be jointly surveyed, as soon as
the removal of the taihngs from the upper dams has been
completed, and you shall pay for any tailings, which may
be deposited in the meantime, in cash at the same price
as above mentioned.
(7) After that time the tailings which run into the upper
dams shall remain the property of the Company.
Please confirm the above offer by letter by return post.
(2)

Mining Co.

—
—

—
06
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On

1891

the 30th of June the Ore Eeduetion

this letter as follows
RiND
Centbal Obb

Reduction Co.

Company

replied to

:

Secretary 0. E. Co., to E.

W.

Evans, Aurora West Co.

Attboea "West

Deae

Gold

MiNma

Co.

Sie,

I am in receipt of your letter of the 29th instant and
hereby confirm the conditions under which we have bought
your tailings, which are correctly set forth in your letter with
the exception of clause (5) thereof. Mr. Butters did not agree
to remove the tailings within the periods of time mentioned by
you. You can, however, be assured that this will be done as
quickly as possible, as we are, of course, just as anxious to
recover the amount invested in the tailings as you are to get

your dams cleaned.

On

the 1st of July the Aurora

West Company
Company

following letter to the Ore Eeduetion

W.

E.

Deae

Evans, Aurora

W.

addressed the

:

Co., to the Secretary 0.

E. Co.

Sib,

I acknowledge receipt of your letter of the 30th June

you accept the conditions contained in my letter
June last with regard to the tailings belonging to
our Company. I shall be obliged if you will appoint a day for
the joint survey, in terms of the agreement entered into with
your Company.
last,

in which

of the 29th

Thereupon, on the 4th of July, the Ore Eeduetion Company
wrote to the Aurora

West Company

as follows

C. B. BuTTEEs, 0. E. Co., to E.

Deae

W.

:

Evans, Aurora

W.

Co.

Sie,

29th June I regret to have
draw your attention to a certain
point, namely, the charging of interest at 8 per cent, on the
promissory note for three months for the half of the tailings.

In reply to your

letter of the

to intimate that I forgot to

I did not agree to this during the course of the negotiations.
The condition then imposed was that half should be paid in
cash and the other half by a promissory note payable in three

months without

interest.

—

— —
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In reply

to the aboTe, the following letter

July, 1893

:—

E.

W.

Dear

was sent on the 5th of

^Z.
Evans, Aurora

W.

Co., to C. B.

Butters, 0. E. Co.

Sir,

I aoknowledge receipt of your letter of the 4th instant.

You

will recollect that, in our first conversation regarding the

it was assumed that payment would be
At our second conference it was suggested by
you that the payment of one half should be made in cash, and
payment of the other half in three months. Under these cir-

purchase of the tailings,

made

in cash.

is nothing out of the way in charging
mentioned by me, on the instalment the payment

cumstances I think there
interest, as

of

which

is

postponed.

There matters remained until August, 1893, except that the
parties mutually agreed to fix the quantity of tailings at 35,670 tons.

On the 29th of August the Aurora West Company sent the
Ore Eeduotion Company the following account
:

Eor 35,670 tons
£2,972:

On

of tailings at Is. Sd. per ton as per contract,

payable as follows: Cash, £1,486: 5s.; Promis-

10s.

sory Note, £1,486

£29

:

5s.

;

Interest at 8 per cent, for three months,

14s. 6d.

:

the 11th of September, 1893, the Ore deduction

wrote to the Aurora West

Company

Company

:

Secretary 0. E. Co. to Secretary Aurora

Deah

W.

Co.

Sir,

In reply to your letter of the 29th August last, I have to
inform you that my Board will not agree to pay interest on the
promissory note given for the half of your tailings, as this was
not stipidated at the time of the sale.

On

14th September the following reply was sent
E.

W.

EvAMS, Aurora

W.

:

Co., to Secretary 0.

E. Co.

Deap, Sir,

Your

letter of 11th instant only

In reply thereto I have

came to hand yesterday.
your Board refuses to

to state that, as

accept the conditions concerning the sale of taUings contained
in

1894

my letter

of the 29th June, the offer is hereby withdrawn,

RedttotionCo.

Aueoea West
Gold

^
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RA2JD

The Ore Eeduction Company

Gold
MiNiNQ Co.

by

letter

dated

16th

September.

Central Oee
Reduction Co.
"•

replied

In

I'eply to

am

that I

your

you should

14th instant, I have to state

letter of the

instructed

by

my

Board

to express their regret that

desire to take advantage of a clerical error in our

30th June, and to state that, as you insist on the
payment of interest, my Board have decided to pay the same.
Herewith our cheque for £1,486 5s., and promissory note due
Please acknowledge
on 29th November for £1,515 19s. 6c?.
letter of the

:

:

receipt hereof.

This

offer,

In the

however, was not accepted.

petition

on which the rule

ni'tsi

was founded,

it

was

alleged that after the quantity of tailings was determined the

Ore Eeduction Company bad begun to lay a tram-line from its
This allegation
was, however, denied by B. W. Evans, Managing Director of the
property to the place where the tailings were.

Aurora "West Company.
Leonard applied for confirmation of the rule
Wessels, for respondent, opposed.

The

nisi.

question here

is

whether,

seeing that the applicants have agreed to pay interest, they can

afterwards refuse to

If they refuse, the

this stipulation.

fulfil

respondents are free either to claim performance of the stipulation or to withdraw entirely

from the

contract.

They have

elected

to do the latter.

[KoTZE, C.

Have we not
condition

of

J.

Have you such

:

choice ?

Does the law allow

it ?

rather to do here with a dispute concerning a subtrifling

importance forming

part

of

a

binding

contract ?]

Wessels

:

The

interest is a portion of the purchase price,

dispute about the interest

is

and a

a dispute about the purchase price.

no consensus with regard to one of the essential
the contract. But, assuming that the
does not form part of the purchase price, it is still a

Therefore there

is

parts and requisites of
interest

material part of the

agreement.

As

soon as the respondents

received notice from the applicants that the latter were in errore so
far as the interest

was concerned, the respondents were

entitled to
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As

regard the transaotion as void, which they did.

was no contract between the

69
a

fact, there

1894

"r^

parties.

Cbnteal Oee

Leonard, in reply

The

contract

binding.

The

difference

«.

about the payment of interest does not dissolve the mutual obliga-

-*-^'^^-*^

:

is

tion between the contracting parties, as

does not afPect a material

it

from Evans to
Such a difference does not justify the respondents in withdrawing from their obligations. When they insisted on payment
of interest, the applicants tendered the amount due for interest.

part of the contract.

dated 5th Juhj, 1893,

{See letter

Butters.)

Cur. ad.

Podea.

KoTZE, C.

J., after

having reviewed the

foregoing correspondence, said
the Aurora

vult.

12th March.

Company

is

:

From

facts contained in the

all this

I

am

satisfied that

not entitled to cancel the contract simply

on the ground of refusal to pay interest. The parties may be
regarded as having been ad idem on the 30th of June, and therefore
it must be assumed that the Ore Reduction Company consented to

pay

interest

on the promissory note for three months.

But

the

interest cannot, as has been contended, be regarded as portion of

the purchase price.

The sum which was

fixed as purchase price

between the parties was 2,972/. 10s., the half to be paid in cash,

by promissory note for three months bearing
The condition to pay interest is a wholly
interest at 8 per cent.
The interest forms no portion of the considerasubsidiary matter.
tion which was given by the purchaser for the tailings, but it is
the

other half

really the consideration for the privilege of the three months postponement of payment. It forms no portion of the equivalent
which the seller receives for his property it merely represents the
profit which he otherwise could have made with the second half of
Although
the purchase price had that also been paid him in cash.
the pui'chaser, under his written acceptance of the offer, must be
understood to have made himself liable for the interest, he was
bona fide of opinion that he had not bound himself to pay interest,
and, acting under this wrong impression, he refused to pay it. As
this refusal strikes at a mere subsidiary term of trifling importance
;

—

with respect to the contract the vendor himself says in his letter
" to
of the 5th of July that he does not think it " out of the way
charge interest

— and

as

it

appears clearly from the circumstances,

as disclosed ia the correspondence, that the purchaser

by refusing

"West

MiNiNa

Co.
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Rand
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Gold
Musing Co.
Kotze, C.J.

pay

to

interest

am

contract, I

had not the

THE HIGH COURT

slightest intention of repudiating the

of opinion that the

vendor cannot succeed in his

and that he was

contention that the matter was at an end

entitled

In Freeth v. Burr (L. E. 9 C. P. 208) the
defendant sold to the plaintiff 250 tons of iron at 56s. per ton, the
lialf to be delivered in two weeks, the other half in four weeks.
The
payment of the purchase price was to be made in cash fourteen days
after delivery of each portion. Iron was on the rise in the market, and,
to cancel the contract.

notwithstanding repeated demands by the purchaser, the delivery

125 tons was not completed until nearly six months.

of the first

The

plaintiff (the purchaser) refused to

pay

for this first half, as

he took up the position that he was entitled to bring up, as a
counterclaim or compensation, the loss which he suffered through

being obliged in consequence of the default of the defendant, the
purchaser, to

buy

other iron.

He

also insisted

on the delivery by

The

the vendor of the other portion of the iron.

vendor, however,

regarded the refusal to pay for the iron which had been delivered

and repudiation

as a breach

by the plaintiff, and
The Court was
to pay for the first lot

of the contract

therefore refused to deliver the second lot of iron.
of opinion that the refusal

by the

plaintiff

did not under the circumstances give the defendant the right to

regard the contract as broken and to refuse to deliver the second
lot.

The

entitled to

The Chief

Court was also of opinion that the plaintiff was
damages against the defendant for breach of contract.
Justice

of this kind,

(Lord Coleridge)

where the question

is

said, inter alia

:

" In cases

whether one party to a contract
is whether the conduct

has been set free by the other, the real point
of the party relied

amount

to

contract.

on as setting the other free does or does not

an abandonment and refusal on his part to perform the
The only question is whether the action of the party

no longer regards himself as bound by
by Lord Coleridge was
approved by Lord Shelbourne in the later case of Mersey Steel
and Iron Company v. Benzon 8f Co. (L. E. 9 App. Cas. 438), and
in my opinion ought also to be applied to the facts now before us.
The rule nid must therefore be confirmed with costs.
clearly intimates that he

the

contract."

This rule laid down

JoEissEN and Morice, JJ., concurred.
Attorneys for applicant

:

Attorneys for respondent

Booth and Wessels.
:

Haarhoff and Eall.
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MIOHAELSON

v.

THE STATE.

Coram:

KOTZE,

C.J.

JOEISSEN.J.

CUSTOMS DUES—LAW

20

OF 1892— OONTEAVENTION OF

SECTIONS

MORICE,

J.

3 AiTD 53 (a).

1894

A

foreign firm, which on an order from M., a resident in this State, sent goods
to

him, lodged with the authorised

declaration hy declaring the goods

than was actually the

official at

to be

of a

the place of lading

class suhject to

a false

a lower

tariff

On a charge against M., the importer, for conLaw: Held, that where an. actual contravention of

case.

travention of the Customs

law has taken place there is a presumption that it has been intentionally
and that the onus probandi is therefore on the importer, the supposed
torongdoer, to satisfy the Court that the making of the false declaration was
in no way attributable to complicity or neglect of duty on his part.
the

done,

This was an appeal from the judgment of the Resident Justice of
the Peace at Yolksrust, hy which the appellant, a shopkeeper at
Ermelo, was sentenced under sect. 53 (a) of Law 20 of 1892.
Sect. 3 of Law 20 of 1892 subjects certain imported articles,
mentioned in that section, to special duties over and above the
ordinary duties. Among other such goods are uniforms and
liveries, on which a special duty of Is. Qd. each is imposed.
For contravention of this section the penalty provided by
sect. 63 (a) is the confiscation of the unlawfully imported goods,
together with a fine of five times the amount of the duty payable
thereon.

On

the 23rd of February, 1893, A. Fass and Co., of Durban,

Natal, sent a case of 100 uniforms to the appellant, which case

was declared, before the Collector of Customs at Durban by a clerk
Fass and Co. paid Customs
of Fass and Co., to contain jackets.
duty thereon as for ordinary jackets, and the Customs officer at
Durban sent a copy of the declaration to the Customs officer at
Yolksrust, informing him at the same time that the duty had been
On the arrival of the case at Yolksrust the Customs officer
paid.
there found that it contained discarded military uniforms, and sent
the appellant notice of what had occurred, accompanied with a
demand for payment of the fine. In reply, the appellant wrote
that the non-payment of the special Customs duty was due to a
mistake on the part of Fass and Co., for which he could not be
held liable. That, in accordance with his instructions, the duty on

——'
^ ruary.
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goods imported by him from Natal was always paid in Durban by
had nothing to

the consignors, and that the firm Fass and Co.

gain by wilfully makiag a false declaration. He tendered payment of the unpaid duty, but refused to pay the fine.
In a letter (put in) addressed by Fass and Co., Durban, to the
Inspector- General of Customs, Pretoria, it was stated that the
goods had been declared at Durban shortly after the coming into
operation of the new regulations governing the collection of
Customs at Durban on goods consigned to this State by a clerk
of the firm who was not fully conversant with the work, and that
the inaccurate declaration was ascribable to a mistake of this clerk.
The appellant was charged with contravening sect. 3 of Law 20
of 1892, and found guilty, and the Justice of the Peace at Yolksrust

—

—

imposed the

maximum

fine

under

sect.

53

(a),

with forfeiture of

the uniforms.

An

appeal was noted against this sentence.

Hollard (with him Krause), for appellant

wrong.

justice of the peace is

with intent.
or of

There

Fassand

The

:

The judgment

false declaration

of the

was not made

no question of fraud on the part of appellant

is

Their conduct, as appears from the

facts, was
In The State v. Nel, decided by De
Korte, J., Jorissen, J., and Moriee, J., on the 25th of August, 1893,
in favour of Nel, the facts were less favourable for the appellant

Co.

horn fide in every respect.

than

is

the case here.

Hiscock, for the State, addressed the Court.

Cur. ad.
Postea.

vult.

21st February.

KoTz^, C.

J.

:

This

is

an appeal from the judgment of the

Eesident Justice of the Peace at Volksrust, by which the appellant, defendant in the Court below, was sentenced under sect. 53 (a)
of Law 20 of 1892, to payment of a fine equal to five times the

amount of the Customs duty due on certain uniforms imported by
him, and the said uniforms were declared forfeited.
The appellant stated that he had ordered jackets from the firm
Fass and Co., and that he knew nothing of the uniforms which
Further, that the goods were declared as
jackets in Durban by a clerk of Fass and Co., and that he cannot
the firm had sent him.

be held responsible for the negligence of a person

who was

not his
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"WTien, however,

an inhatitant of

tlie

State imports goods

1894

from abroad, whicli are wrongly declared as being goods subject MioHAELaoN
'"
to a lower Customs duty than that to which they are really
„
—
subject, there is a presumption that the false declaration was made
° ^^'
in order to evade the law.
The onus of showing that this is not
the case lies upon him who prima facie has been guilty of a con-

—

'

'

travention of the law.

Where

the defence

tion has arisen out of a pure mistake,
it

was not the

it

is

that the contraven-

must be

clearly

result of the negligence of the person

The

this defence.

shown that
sets up

who

appellant has not satisfied the Court that he

He

acted with sufficient care.

ought to have instructed Fass and
It is of no use to contend

Co. to declare uniforms as uniforms.

that the appellant acted bond fide, and that he expressed his willingness to

pay the

Customs duty.

special

The making

of a false

and the State is
was made with intent. To lay down
any other rule would be to give a wide opening for fraud. The
mistake could have been avoided by a little care. Moreover, the
appellant ought to have produced the letter in which he ordered
the jackets, and thereby shown what the goods ordered actually
were but he has not done this.
The appeal must therefore be dismissed.
declaration

is

in itself a contravention of the law,

not obliged to prove that

it

;

JoRissEN,

MoEiCE,

J.,

J.,

concurred.

concurred.

The learned Judge

also expressed bis

opinion that the appellant was guiltless of an intention of defrauding
the State. In a case like this the State might well grant relief as

a matter of grace.
Appellant's Attorney

:

8.

K. H. Lingheck.

:
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Coram

KOTZE,

J.

H.

ABEL

C.J.
V.

AMESHOPF, J.

MOEICE,

A. H.

J.

EEID

AND

THE SANITAET BOAED

of

JOHANNESBUEG-.
1894

A
15 February.

memler of the Sanitary Board of Johanneshurg must he an inhahitanf of the
ward represented hy Mm. On an election being declared void, on theground
of the non-qualification of the person elected, the opposing candidate who
secured theminority of votes

Board ordered

to

pay

is

not entitled to hedeclared elected.

the costs of opposition

on an

election

— TheSanita,ry

of a member being

declared void ovnng to non -qualification.

This was a petition to the Court to declare Toid the election of
Eeid as member of the Sanitary Board of Johannesburg, on the
ground that he did not possess the CLualification of an inhabitant
There was a further prayer
of the ward for which he was elected.
that Abel, the only opposing candidate, should be declared elected

The

in the place of Eeid.

election took place in

and the application was heard
15th February following.

before the

Decemberj 1893,
Court on the

full

After counsel for the applicant had referred to Executive Council
Eesolution of 26th November, 1887 (Art. 497), and also to that of
it was admitted on behalf of the
respondent that the election of Eeid could not be defended, as he

21st August, 1889 (Art. 562),

was not an inhabitant of the ward for which he was elected
the prayer of Abel to be declared elected was opposed.
Leonard (with him

which

JEsselen), for applicant:

We have

declared elected.

Abel

is

;

but

entitled to be

here to do with a case of ignorantia

no excuse, as the electors ought to have known what
Eeid being disqualified, Abel was the only
candidate, and the Court must therefore declare that he is lawfully

juris,

is

rights they possessed.

elected.

Wessels (with

him

Curlewis), for respondent

tory provision on this point, therefore

:

There

is

no

statu-

we must proceed upon

the

general principle that the majority are entitled to have the person

whom

they elect appointed.

of ignorantia juris.

He

This

is

a case of ignorantia facti, not

also pointed out that applicant

had allowed

the election to proceed without protest, while he was aware of the

OP THE SOUTH AFRICAN REPUBLIC.
Eeference was also made to the case of Rex
Law Dig. vol. 2, pp. 1210, 1211.)

irregularity.

(Fisher's

65
v.

Grimes.

189i

Com.

Leonard, in reply

Ahel was the only lawful candidate.

:

Eeid and
Sanetaet

KoTZE, C.

J.

:

The

election of

Eeid

is

declared void

;

and

as

it

appears that the majority of electors were opposed to Ahel, and

BOABS OF
JOHAKNESBUEO.

were under an error of fact regarding the dweUing-place of Eeid,
the prayer that Abel shall be declared elected is refused.
We
cannot assume that, if Eeid had not stood as a candidate, the
majority would have voted for Abel. The fairest way is to place
the electors in a position to exercise their votes afresh.
election is declared void,

The

and the Sanitary Board must pay the

costs of opposition.

W. H. EOGEES

Coram

:

deKORTE,J.

SANITAET BOAED OF JOHANNESBUEG-.
1801

DISCOVERT OEDER—EEFUSED BEFORE ISSUE OP SUMMONS.

—

The Court has power to order discovery of documents. Under the practice of this
country an action is necessary where there is a prayer to declare an election
void.
The Court will not order the discovery of documents where the appli-

—

cant

is

merely anxious

to

find out whether he can

for a case which he wishes

summons has

to

collect

sufficient evidence

hring hefore the court, hut in which no

as yet heen issued.

This was an application m camera for the confirmation of a rule
granted by De Korte, J., on the 12th of January, 1894, calling
upon the respondent to show cause why he should not be ordered
to deliver to applicant, within a time to be fixed by the Court, a
list of the names of the voters of Ward No. 3 whose names were
nisi

recorded in favour of applicant at the election of a

Sanitary Board, and had been struck

off

by

with or without the concurrence of the scrutineers
before applicant a

Auret (with

list

of the voters of

Ciir/euis), for

Ward No.

of the

;

and

also to lay

3.

respondent: The Board

position to give the required information.
o.

member

the returning officer

Under

is

sect.

not in a

14 of the

r

^^ F,-bnmri/.
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SANirAET

approved Eegulations for the election of members of the Board, the
scrutineers are instructed to

with a prepared

list

and hand

make np

the voting-papers, together

same and the register of votes, in a
all of which has been
sealed to the secretary
of the

BoiED OF

packet,

JOHANNES-

a single interested party has the right to obtain
inspection of this packet. (See In re Robinson v. O'Leary, 4 G. W.
Eep. 102.) If the applicant is anxious to prove the alleged irre-

EUKO.

gularities

it

;

Not

duly done.

by means

of the contents of the packet,

he ought to take
by means of

legal steps against the secretary, and shoiild proceed

an

action.

Leonard (with Esselen), for applicant
institute

an

The Board

action.

ments are public property.

is

:

It

is

not necessary to

a public body, and the docu-

It has been discovered that 120 of the

votes recorded for applicant have been struck out, and we now
wish to get to know the reasons for this. As far as the secretary
is

concerned, he

is

V. O'Learxj is

The case of
now before the Court.

a servant of the Board.

not analogous to that

Robinson

In that

Sect. 14
case inspection of private documents was asked for.
than
that it
other
sense
read
in
no
ought
to
be
the Regulations

of
is

intended to prevent the destruction or disappearance of the voting
papers.

Postea.

De

31st January.

Korte,

J.

:

This

is

an application for the confirmation of

a portion of a rule nisi granted
of the

Board

by me on the 12th inst.

was made up in the form

locked up in

Board's

The

the'

The

terms of

safe, in

applicant's prayer

sealed packet.

reply

to this is that the list of votes, together with the

register of votes,

tions.

The

is

of a sealed packet
sect.

and

13 of the Regula-

therefore for inspection of this

legality of the Regulations of the

Board

is

not

here in question, and I therefore assume that applicant admits

them

That being so, I think that the rule nisi ought to
and that the prayer contained in this application
cannot be granted. In the case cited by Mr. Auret {Robinson v.
G'Leary, 4 G. W. Rep. 102), a similar application was refused by the
Court, and the principle there adopted is found also in the case of
Moore v. Kennard (48 L. T. R. 236). Although we have in this
country no provision, such as that which prevails in the Cape
Colony, with respect to discovery, I have no doubt that the Court

be

as legal.

set aside,

—
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(

imder the common law of this country, the right to grant an
order of discovery where this appears to the Co art to he necessary.

has,

(Digest, 2, 1,

case
(7 Ir.

1.

21

;

1

Bomat,

3, 6, 5, 5, pp.

458, 459.)

In the

Tyrone Election Petition, In re, MacCartney v. Corry
Rep. 190), leave was granted to open a packet of rejected

of

189*

Rogbes

g^J;^^^
Boaedof
ohannesBUBG.

In the case of Stoice v. Jollife (30 L. T. 527), a
De
similar application to open a sealed packet was granted, although
there was a difference of opinion among the Judges who decided
the case.
In both these cases a petition was made for the
annulling of the election. Under our procedure an action must
be instituted in order to have an election declared invalid. If,
therefore, it had been shown that a summons had already been
taken out, and applicant had alleged that the discovery of the
sealed packet was necessary for his case, it is possible that the
Court would have granted his request. But he has not reached
this stage, and now desires only to obtain evidence for the purpose
of seeing if he really has a case, and not with the object of using
the evidence in an action already begun.
His application is
therefore, in my opinion, premature, and the rule nisi must be set
voting-papers.

aside,

with

Korte, J.

costs.

W. H. EOGERS

Coram:

MORICE,

«

E.

HANCOCK.
1894

An

application decided on a point raised in an affidavit filed after the granting

of a rule nisi. The representative of a ivard on the Sanitary Board of
Who is an inhabitant
Johannesburg must he an inhabitant of the ward.
under the local law ? Having an office or sleeping in a certain ward is
per se no proof of habitation. The distinction between a residence and a

—

place of business must
a point of law, ordered to

—

—

be recognised.

pay

— The applicant, although succeeding on

the costs

of fact which were considered

of

by the

affidavits containing allegations

Judge

to

be

unnecessary and

insufficient.

The

respondent and applicant were the only candidates for a
on the Sanitary Board of Johannesburg for Ward No. 3, at
The respondent was
the election of the 21st December, 1893.
eventually declared elected by the majority; and applicant, mainseat

taining that this was due solely to a

f2

number

of irregularities

„„ vIijZ

J.

;
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Hancock.

which were alleged to have taken place on the part of respondent,
to the Court for relief, praying (a) that respondent
should be forbidden to take his seat on the Board before he had
proved to the satisfaction of the Court that he had been duly

made application

elected
(o)

(b)

;

that respondent's election should be declared void

that applicant should be declared duly elected

respondent should be ordered to pay

;

and

(d) that

the costs of proceedings.

was heard ia chambers on the 12th January,
1894, and a rule nisi was granted calling upon the respondent to
show cause why the prayer of the applicant should not be granted.
The matter came before the Com't again on the 22nd February

The

application

for the confirmation of the rule

In the meantime

the

nisi.

allegations

of

thereto were denied

irregularities,

and the

bribery, &c., contained in the petition

and repudiated by

such as

affidavits attached

counter-affidavits,

and

after

the granting of the rule nisi a further affidavit was filed on record

by the applicant, in which it was sworn that the respondent was
not an inhabitant of "Ward No. 3, as was required by law.
On the application for confirmation on the 22nd February, the
last point was argued by the parties, and applicant confined himself
to his prayer for the annulling of respondent's election.

On

behalf of applicant,

it

was contended that respondent did

not possess the qualifications entitling

No.

as

he did not

him

to election for "Ward

the requirements of sect. 3 of the
Executive Council Eesolution of the 21st August, 1889, where it
3,

was provided

fulfil

that, in order to be elected as

member

of the sanitary

board of a ward, a person must be an inhabitant of that ward and
must also be the registered holder of stands, or must pay houserent of not less than 40/. a year.
p. 64)

was

The

case of

Abel

v.

Beid

{supra,

also referred to.

Jepjjc (with Wessels), for respondent: The Executive Council
Eesolution of 1889, which has been referred to and on which the

judgment

in Abel v. Rcid is based, was repealed by the Executive
Council Resolution of the 20th September, 1890, sect. 3, in accordance with the principle of law that a later law repeals an earlier

law in as far as the
earlier law.

qualifications

later law is in confiict

with the provisions of the

By this last-mentioned resolution the owner and
had been raised

to

an ownership of

lessor

500/., or a rent

of 100/. a year, in order thereby to extend, while not entirely
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abolishing, the qualification of residence within the

Umited area of
was no other requirement
imposed by the law than that mentioned in the Executive Council
Eesolution of 1890, namely, to be owner of a stand of the
value of not less than 500 in the area of the ward, or to pay a
each ward.

Thus

interpreted, there

1?.

yearly house-rent of not less than 100/.

Eespondent possessed

these qualifications.

Wessels followed on the same side

a house-rent of

40/.

:

Every inhabitant who paid

a year for property situated within the

boundaries of the ward was eligible for election.

The word
must not be confined to a person who resided in the
ward. It was sufficient if he carried on his busiaess there. The
object of the law was to make every inhabitant of Johannesburg
eligible for a ward if he had only sufficient interests therein.
If it
was not so, then it might happen that the occupier of valuable property, situated in a ward, would have no voice in the election for
that ward because perhaps he did not sleep there.
In the case of
Dipstale (L. B. 4 Q. B. p. 114), it was said that one could
be an inhabitant of a ward without having the place where he
Eespondent paid 75/. a year for his office iu "Ward
slept there.
No. 3. Even assuming that there was a joint occupancy of the
office, any such occupancy was sufficient, on the authority of the
Dip-stale case.
In the case of Abel v. Iteid, it must not be
forgotten that Eeid had no office in the ward for which he was
inhahitant

elected.

Leonard, for applicant

on which Mr. Jeppe

:

The

relied

latest

Executive Council Eesolution

could not be considered as having

repealed the earlier resolution.

It

was

nothing

prohibition preventing anyone fi-om being chosen as

else

than a

member

of

the board unless he possessed property to the value of 500/., or

paid a yearly house-rent of 100/., independent of the other requirements of the law. The further resolution could not be considered
to

have repealed the

earlier, as it

or of qualifications of voters.

made no mention

either of

wards

Neither could the respondent be

considered to be an inhabitant of

Ward No.

3 on the ground

merely that he had an office therein. He paid no rates, as these
were paid by the owner of the building in which he had his office.
Moreover, the law required a house-rent of 40/., whereas therespon-

-1894

e^bs
V.

Hancock.
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dent together with his co-lessee did not pay more than

751.

a

year.

V.

Hancock.

2nd March.

Postea.

MoKicE, J. This application, which was heard before me on
the 22nd February last, is for confirmation of a rule nisi calling
upon the respondent to show cause why he should not " be interdicted from taking his seat on the Sanitary Board of Johannesburg
until he shall prove to the Court that he has been duly elected at
and also why his electhe election of the 21st December, 1893
:

;

tion shall not be declared void,

and the applicant be declared

to be

elected."

At

the hearing of the application, the applicant pressed for the

confirmation of the rule nisi only in so far as

annulHng

One

of the

respondent

he was

it

concerned the

of the election of the respondent, E. Hancock.-

objections

that he

is

brought against

the election of

the

not an inhabitant of the ward for which
This objection is not mentioned in the petition on

elected.

is

which the rule nisi was granted, but is advanced in one of the later
affidavits.
I am, however, of opinion that I can take this objection
into consideration, and that the fact that it was not made at an
earlier

stage

is

of

importance

only as far

as

the costs are

concerned.

In the application of Abel v. Reid, heard on the 15th of
it was decided by the full Court that the election
of Eeid must be set aside on the ground that he was not an
inhabitant of the ward for which he was elected. In the application now before me, one of Mr. Hancock's counsel, Mr. Jeppe, wished
to argue a point which was not taken before the full Court in Abel
V. Reid, namely, that the resolution accepted by the Court in that
case has been repealed by a later regulation.
The enactment
followed by the full Court is contained in the Regulations for the
Sanitary Board of Johannesburg of the 21st August, 1889, sect. 3,
where it is said that the representatives of a ward on the Sanitary
Board " shall be chosen from and by the male major inhabitants of
the ward, who'are registered holders of stands or who pay a houserent of not less than AQl. a year."
The enactment which is alleged
February, 1894,

to

have repealed

this is

found in the Executive Council Eesolution,
sect. 3, which reads
"No

Art. 611, dated 20th September, 1890,

person shall take his seat as a

member

:

of the Sanitary

Board who

—
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not conversant with the

official language of the country, or who
an unrehahilitated insolvent, or has in this country or elsewhere a

dishonouring sentence against him, or who is not the owner of
stands within the jurisdiction of the Sanitary Board or pays houserent of a value of at least 100/. a year."
There is, however,

nothing in this

show that it was the intention of the
1889 entirely, as the later law makes

article to

legislature to repeal sect. 3 of

no provision as to the qualification of the electors. Why should
we, then, presume that the later resolution repeals the said section
of the earlier resolution while hoth sections can with perfect con-

I am therefore of opinion that the
1890 in no way take away the force of
the Eegulations of 1889 where they require that the representative
of a ward must be an inhabitant of that ward.
Another point was discussed in this case which was not men-

sistency he read together ?

amended Eegulations

of

tioned in the cited application before the full Court.

It has been

alleged that respondent

3,

is

an inhabitant of "Ward No.

as he has his office in that ward.

It

is

very doubtful

inasmuch
he can,

if

on that ground, be considered to be an inhabitant of the ward.
There are two English cases in which this question what is meant
by inhabitant under the English law on municipal corporations?

—

They are known as the Westcomb's case and the
and are reported in L. E. 4 Q. B. pp. 110 and 114.
In the case of Dipstale it was decided that a person is not an
inhabitant of or dweller in a house in which he daily, except on
Sundays, transacts his business, and in which he sometimes eats
and sleeps. In both cases the Judges appear to have been of
opinion that a person does not become an inhabitant of a place by
having an office there. Judge Blackburn said: "The question is
whether Mr. Dipstale is an inhabitant householder. It is a mere
In all these cases it is a
question of fact whether he is or not.
There is no precise line to be drawn. A
question of degree.
person may inhabit a place without sleeping there, and he may
is

discussed.

Dipstaie case,

sleep there without inhabiting

in a place

is

it.

The

fact that a person sleeps

generally a very important ingredient in deciding

whether he inhabits it; but it is not conclusive." In other words,
is no fixed standard to be applied, and the word ^^ inhabitant"
must be accepted in its everyday sense. In ordinary life, then, a
distinction is di'awn between a dwelKng-house and a place of busithere

ness,

and I

see

no reason

why

this distinction should here

be over-

1894

ROOBES
V.

Hauoook.
Morioe, J.
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Rogers
V.

Hanoook.
Morice, J.

There

looked.

and I

am

is

nothing to show that applicant lives in his office,
is not an inhabitant of the

therefore of opinion that he

ward, and that on this ground his election must be set aside. I
may here add that I have been informed that a decision to the

same

effect

has been given in the Netherlands

also,

but I do not

know where it is to be found.
The only question which now remains is concerning the costs.
As I have already remarked, the prayer for the annuUiag of the
respondent's election, on the ground that he does not possess the

necessary qualifications, was not mentioned in the petition.

understand also that the applicant,
declared

elected,

also

lacks

the

who prays

necessary

annulling of the respondent's election

is

clusion that

all

all

The

and

of other matters.

the allegations and have come to the con-

the question of non-qualification had not been

if

raised I should have set aside the rule

that the

qualification.

asked for on the grounds

of alleged personification of voters, of bribery,

I have considered

I

that he shall be

making

of affidavits,

I

nisi.

am

and the heaping up

also of opinion

of accusations of

kinds after an election, ought not to be encouraged.

I

shall

therefore allow the applicant his costs on the affidavits relating to

the question of qualification only.

The

order, therefore, is that the rule nisi, granted

January

Hancock
of

last, is

on the 12th

confirmed in so far that the election of Edward

as representative of

Johannesburg

is

Ward No.

3 on the Sanitary. Board

declared null and void

;

the respondent to pay

the costs of the attendance in camera after the granting of the rule
nisi,

and the

costs of the affidavits of

H. A. Rogers

of the 25th

January, 1894, and of A. Johnston of 17th February, 1894, and
of respondent of the 3rd February,

other taxed costs of the respondent.

1894

;

the applicant to pay

all

•
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a ward is entitled to ask the Court to annul an
irregular election.
Even questions of greater importance can he finally
decided hy the Court on an application, if only ho facts are in dispute.
Where questions of practice are involved, convenience rather than the old
Roman-Dutch law should he consulted. Apjilicant, who presumably would

Every

interested person in

—

—

—

not have succeeded in the confirmation of the rule nisi on the original
allegations, but does as a fact succeed in consequence of later reasons,

advanced after the granting of the rule nisi, ordered
the time when these later reasons were advanced.

pay

to

This application was similar in almost every

the costs

up

to

respect to that of

Ward No.

2 was in
on the same
day, and they came before the same Judge for confirmation on the
same day.

Rogers

y.

question.

Hancock, only in this application

The

rules nisi in both cases were granted

Curlewis, for respondent,

argued that his

client actually possessed

the necessary qualification, and denied that the applicant was a

proper person to appear in Court in opposition to the election, as
he possessed no property within the boundaries of Ward No. 2.
Moreover, a case of this nature could not, under Eoman-Dutch law,
be finally decided on an application.

Leonard (with

Esselen), for applicant

:

Any

inhabitant of the

town has the right to object to any irregularities occurring in an
A member of the board acts
election for any ward in the town.
and
only
for
a special ward.
the
whole
town,
not
for

2nd March.
Postea.
MoRiCE, J. This is an application of similar nature to the
former, namely, to declare illegal the election of respondent as
representative of Ward No. 2 on the Sanitary Board of Johannesburg. In this application, as in the last, the question of nonqualification was raised for the first time after the granting of the
After the
rule nisi on other grounds, quite distinct from this.
other decision, there is no longer any doubt that the respondent
:

„„ wTZ,„„,
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f.

FlLMEE.

does not possess
habitant of

tlie

necessary qualification, as he

Ward No.

2.

is

not an

It has, however, been argued

in-

by Mr.

Curlewis that the application must be refused, because the applicant,

Ward No. 2, has no locus standi.
an inhabitant of Johannesburg, and
He has, thereis owner of buildings and stands in Ward No. 2.
fore, an interest in the composition of the Sanitary Board.
It has also been argued that such an application for the annulling
of an election is unknown to the Eoman-Datch law, and that only
But, whatever
provisional orders can be granted on applications.
the Roman-Dutch practice may have been, the practice in this
not being a voter or inhabitant of

Morice, J.

Applicant deposes that he

is

country requires that very important questions

—

—

as, for instance,

those concerning rates and taxes should be finally decided on an
I am of opinion
application when there is no dispute on the facts.
also that, in questions of practice,

it is

not necessary to keep

strictly

Roman-Dutch law, but we ought to allow ourselves to be
I am therefore of opinion that the
influenced by convenience.
to the

application to set aside the election

must be granted,

as Filmer

was not qualified to be elected.
In dealing with the question of costs, we ought to inquire
whether the applicant would have been successful if he had
confined himself to the allegations on which the rule nisi was
After having considered the affidavits, I am of opinion
granted.
that, apart from the question of qualification, there are not sufficient
grounds on which to annul the election, although probably there
were sufficient reasons for granting a provisional interdict. Under
these circumstances I think that justice will be done by allowing
the applicant his costs subsequent to the tiine

when he brought

proof that Filmer had not the necessary qualifications to be
elected.

The

order therefore

January

is

costs

his

:

That the rule

H.

nisi

it relates

granted on the 12th
to the annulling of

Filmer as representative of &o. respondent
incurred after the 22nd January, 1894; each party

the election of

pay
pay

is

confirmed in as far as

own

J.

costs incurred before that time.

;

to

to

:
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Coram

^

EOTZE, C.J.
deKORTE, J.

MEYBE.

JOEissE]sr,j.

COSTS—TAXATION.

1894

Where several defendants, summoned in their capacity as members of a syndicate,
had appointed different advocates, the same attorney acting for all, the

February,

to allow the filing of separate hills of costs, as in law they form
and therefore are entitled only as one persona to costs. — As, hoivever,
separate summonses had been served on the defendants, the Court allowed the
applicants certain costs up to the date of the plea, these costs being necessitated
by the may in which service had been made.

Court refused

one body,

New Doomfontein
Meyer v. Johannesburg
The five members were sued in their
Waterworks and Others.
capacity as members of the syndicate, but a separate summons was
The

applicant was one of five

Syndicate, a defendant in

members

tlie

case

of the

of

At the hearing of the case they excepted
summons on the ground that no ground of action was disThe exception was allowed in their favour with
closed therein.
They were represented by separate counsel appointed by
the costs.
each individually, and separate orders were made out, but the same
On taxation of the bills of costs filed
attorney acted for them all.
by the applicant, the taxing officer refused to allow the fees for
the two advocates who appeared on behalf of the applicant, on the
ground that the members of the syndicate were not entitled to
served on each member.

to the

file

separate bills of costs, as they represented one persona in law.

They were
i.e.,

for

together entitled to charge only as one private person,

two advocates.

The defendants were sued as infact that separate summonses were
Separate orders also were made out. They were

Hollard, for the applicant
dividuals, as

:

appears from the

served on them.

therefore entitled to instruct counsel, each for himself, at the cost
of the losing party.

The applicant, as well as the other
defendants, was sued as member of the New Doomfontein SyndiThey did not in their plea
cate, as appears from the pleadings.
Wessels, for respondent:

deny the

correctness of this connection.

It was thought necessary
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to serve separate

SlVETVEMHT
r.

Metee.

THE HIGH COURT

summonses, whicli was done at tlie expense of the
it was not known whether the syndicate had an

respondent, because

The Court has repeatedly decided

a secretary.

office or

that a

syndicate forms a corpus or joint body, and as such must in law

be regarded as a single persona.

had

all

the same defence.

[Brink and Holme

v.

The members of the syndicate
The same attorney acted for them all.

Chalmers and Others, Foord's Eep.

p. 130.)

Cur. ad.
Postea.

KoTZE,
pleadings,

milt.

19th February.

C

The Court is
J.
we must set out from
:

of opinion that, in view of the

the standpoint that Sivewright

and the other defendants in the case Meyer v. Johannesburg Waterworks namely, HoUard, Fox, E,oss, and Siemert ^^were in partnership, forming a syndicate, and that they were sued in that
capacity they appointed the same attorney, but different counsel,
although they all had the same defence. Sivewright is not entitled,
therefore, to charge for separate pleadings and counsel.
But, as
the plaintiff served separate summonses upon Sivewright and the
other defendants, he must pay the costs incurred by Sivewright in

—

—

;

duly entering appearance.

This will entitle Sivewright to several

small amounts which have been taxed

be sent back to the taxing

then be

filed

officer to

with the registrar.

off.

The bill must therefore

be revised by him, and must

Costs to stand over until

.after

the revision.
Attorney for applicant

Attorney for respondent

Coram

KOTZE,

C. Siecifreid.

:

:

P.

Nd.

METER

:

C.J.

deK0RTE,J.

JOHANNESBURG WATERWORKS.

JOEISSEN,J.

COSTS—EEVISION—SUEVEYOE'S FEES. PARTY AND PARTY.

189i
17 February.

A

taxed item of 4341. lis. appearing in a

bill

of costs between party and party,

as being the charge for a surveyor's diagram, luhich the defendant

had caused to be prepared for the purposes of the case of Meyer
burg Waterworks, was ordered to be taxed down to 181. 15s.

This was an application
taxed

bill of costs in

to review

an item

v.

Company

Johannes-

of 4711. appearing in a

connection with the case of Meyer

v.

Johannes-
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burg Waterworks and Others.
in the case,

On the

was awarded

taxation of the

The company, one of

77
tlie

defendants

189*

m^^

costs against the applicant, the plaintiff.

""
an item of 434^. lis. was allowed by the
JOHANNESL
rn
a
taxing oihcer tor a surveyor s diagram ordered by the company for
bueo
the purposes of the case.
The amount charged was in accordance "W^™"'^""^with the tariff fixed for surveyors. The plaintiff objected to the

bill,

-,

IT

•

item as being excessive.

The charge for the diagram is according
"We have here to do with an exceptional
case, in which a very carefully drawn diagram was indispensable,
and this necessitated much trouble and time in preparation. The
four farms on which the fountains are from which the company
gets its water had to be carefully surveyed, and the amount of
Leonard, for respondent

to the tariff fixed

:

by law.

water found on the place had to be carefully gauged. As the diagram attached to the summons was not suitable, the defendants
felt compelled to have a suitable diagram prepared to supply the
Court with full information on the geographical and other particulars of the place.

Esselen, for applicant

:

The defendant's diagram was

in no

way

necessary, as appears from the fact that the Court at the hearing

diagram with ease. The defenwas only handed in during the trial. The charge
the diagram is an unheard-of one, and far exceeds all measure

of the case followed the plaintiff's

dant's diagram
for

of fairness.

KoTZK, C.
case.

The

J.

:

There can be no doubt as to the decision in

excessive charge

made

for the

diagram

this

of the defendant

cannot be allowed. It was argued that the case for the purposes of
which the diagram was prepared was an exceptional one, and therefore the defendant had to see that the Court had all necessary
information the more so, that the diagram attached to the summons
by the plaintiff was not sufficient for this purpose. As a result of
an inspection in loco, held by the Judges personally, and the knowledge of the place they have thereby gained, the Court is in a
position to say that a good diagram was necessary for the purposes
;

of the case,

ment.

and that the diagram here in dispute

The

fulfils this requii'e-

contention of the plaintiff, that the diagram was not

necessary, cannot therefore be accepted.

The charge

is,

however,

OFFICIAL REPORTS OP THE HIGH COURT
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SO far

beyond

all reason,

amount to

that to allow it would practically

A diagram equally suitable for the

extortion against the plaintiff.

"•
prepared for much less. There
,
purposes
of the ease could have been jr
r
^
JohannesBUEQ
was absolutely no necessity for such an expensive diagram. The
ATEEwoEKs.
Qgypt; requires only that a diagram shall be clear and reliable.
i.

_

^

Kotze, C.J.

The item

of 434/. 17s. Od.

bly, in accordance

must therefore be taxed down

considera-

with the following calculation of the value of the

—

work done by the surveyor
Twelve days are allowed for the
survey and calculations, at five guineas a day three days for the
preparation of the diagram, at five guineas a day total, seventyfive guiaeas.
This amount which in the view of the Judges who
:

;

—

—

completed their inspection

—

one day, is a very fair one is
on taxation. The item must therefore

in loco in

to be allowed the surveyor

be reduced to seventy-five guineas.

De Kokte,

J.,

and Joeissen,

Attorney for applicant

:

J.,

concurred.

Paul Nel.

Attorneys for respondents

:

Booth and Wessels.

MOLLEE

1894

V.

NATAL BANK.
PIGNVS PiJ^rOiJ/f/a/—PEEFEEENCE OVEE NOTAEIAL BOND.

A

pignus prsetorium over movahles ranks preferent

to

a pledge obtained by a

previous notarial bond, if the pledged goods are found in possession of the
pledgor or debtor.— Keet v. Dell (Kotze's Eep., 1884, p. 126) followed.

This was an appeal against the judgment
Heidelberg, in an application
release

from

execution of

made by

certain

of the Landdrost of

the Natal

Bank

movables attached

for the

by

the

appellant.

The Landdrost decided
appeal was lodged.

in

favour of the applicant, and an

—

OF THE SOUTH AFRICAN EEPUBLIC.
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facts

were as follows
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:

appellant sued, and got judgment against,

Hugo

Albert

Mollek

Spandow, a surveyor, in an action for debt. Thereupon he took
Natal Bank.
out a writ of execution, and on the 23rd of May, 1893, levied
execution on a waggon and cart, as being the property of
Spandow.
The bank opposed the attachment, on the ground of a pledge
which it possessed over the goods, by virtue of a notarial bond
passed by Spandow in its favour. On the 1st of December, 1892,
Spandow was indebted to the Heidelberg branch of the Natal
Bank to an amount of 200/. As security for this sum, and also
for the interest already due, and that which might subsequently
become due, he passed a bond on the above date, by which the
bank accepted in pledge a number of debts due to him, which it
had to collect and convert to the reduction of his indebtedness, and
also a number of movables, inter alia the aforesaid waggon and
cart, all which were to be pledged to the bank until such time as
the pledgor should have paid in full the principal
interest.

The pledgor acknowledged

sum with

in the bond, which was duly

had made
was also
declared in a deed of cession (put in), dated 30th November,
1892, under which Spandow made cession to the bank of the
waggon and cart, together with the other articles. At the foot of
the deed of cession appeared a declaration signed by Greorge E.
Blythe, acting on behalf of the bank, in which the subscriber
declared that the goods were delivered to him, and by him
received on behalf of the bank. He stated in his evidence that the
goods had never really gone out of, his possession, although he
did not deny that A. Penning, the assistant of Spandow, had the
waggon in use but this, he alleged, was without his consent. He
admitted, however, that he had had no objection against placing
the waggon at the disposal of Spandow.
It appeared that the bank had granted Spandow permission to
use the waggon whenever he required it. Penning maintained
that he had remained undisturbed in practical possession of the
waggon from January, 1892, to May, 1893, and that he had
registered on the 15th of December, 1892, that he

delivery of the pledged articles to the pledgee

;

and

this

;

used the waggon during that time for the joint business purposes of
When he had need of the waggon he did
himself and Spandow.
not ask the bank for permission.

Under

the agreement between

OFFICIAL EEPOETS. OF THE HIGH COURT
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Natal Bane.

him and Spandow the

He

a cart.

had to supply him with a waggon and
waggon from Spandow. The cart which

latter

received the

had heen attached was not the cart which he had had in use.
The Landdrost decided against the appellant, on the ground that
the bank, by virtue of its notarial bond on the goods, must be preferred to the creditor, who had taken the goods in execution after
the passing and registration of the bond.
Cloete, for the appellant

:

At

the time of the attachment of the

May, 1892, the bond no longer existed, as
The notarial deed had for
the amount secured thereby was paid.
its object the securing of the payment of a specific debt, which
had been already paid off by money placed to the credit of Spandow
goods, on the 23rd

in the respondent bank,

and which, in terms of the provisions

of

the bond, was apportioned to the reduction of the debt mentioned

and not

in the bond,

made

after be

to security for

to the debtor.

No

advances which might there-

proper delivery of the waggon

had ever been made. Blythe, who, it is alleged, received
the goods on behalf of the bank, was not the bank's authorised
agent.
The pretended delivery was only a blind, as Penning had
had possession of the waggon since January, 1892. The hon&fide
delivery of the pledged articles to, and the continued possession of
them by, the creditor, which the law required in order to establish
and

cart

a preference with respect to a pledge, did not exist in this
{Guest V.

Le Hoeux's

Coster, for

case.

Trustees, 5 Juta, p. 119.)

respondent:

The

creditor

to

whom

pledged by notarial deed has preference over

all

movables are

other creditors.

[Francis v. Savage and Hill, Kotze's Eep., 1880-4, p. 39

;

Keet

v.

Meyer v. Botha and Hergenroder, ibid. p. 55.)
The evidence, oral and written, shows that due delivery was made
The bank always remained in possession of the
to the bank.
Dell, ibid. p.

pledge.

A

stituted

by

126

;

pignus prcetorium

is

not preferent to a pledge con-

a prior notarial deed, unless the pledged goods are

found in possession of the debtor.
KoizE, 0.
said
is

:

after having reviewed the facts as stated above,
question which arises for the decision of the Court

J.,

The only

whether or not the bank was in

and

bond, fide possession of the

cart at the time of the attachment.

There

is

waggon

no doubt that
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waggon was at that time not in the possession of Blythe, the
agent of the hank, hut was in possession of Penning, the agent of

flie

1894

Mollee

Spandow. The right of a creditor who has acquired a piqnus ^^
Natai, Bake.
I
n",
prcetonum
over movables round m possession of a pledgor or debtor
^ot^^^-Jis preferred to a pledge obtained by a pledgee under a notarial
bond. As the waggon was found in the actual possession of Penning,
who was the agent of Spandow, it was, in law, in the possession of
the last mentioned, his principal.
articles to the

After delivery of the pledged

bank, Spandow was allowed to use the waggon and

cart whenever he wanted them.
There
vent the pledgee from doing this but
;

articles are

«'•

ni,

111.1.

is,

indeed, nothing to pre-

if it so

happens that such

attached while they are in the possession of the pledgor

or debtor, then

the pigmis prcetorium thereby acquired by the

creditor has preference over the otherwise preferent pledge of the

The

pledgee.

found,

either

appellant has, however, not proved that the cart was
actually

or

constructively,

in the

possession

of

Spandow.
It was argued that the bond had on the 23rd May already
lapsed, by the payment of the debt of 300/., secured by the pledge,
as the bank had recovered debts, due to Spandow, exceeding the
said amount. The bank, it was alleged, ought to have apportioned
the money thus recovered .to the reduction of the amount due to
them by Spandow. But, taking into consideration that the bond
carried interest, and that on the said date a year's interest on the
bond was in arrear, the Court cannot assume, in the absence of
proof that the capital sum, together with the interest due thereon,
was settled in full, that the bond had lapsed by payment on the
23rd of May.

The

principle laid

down

in Keet

p. 126) is applicable in this case.

v.

Bell (Kotze's Reports, 1880-4,

The appeal

is

therefore allowed

with respect to the waggon, but dismissed with respect to the

The

appellant

De Korte

o.

is

entitled to the costs.

and Ameshoff,

JJ., concurred.

cart.
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THE PRETOEIA SYNDICATE

Coram:

KOTZE,

C.J.

i)eKOETE,J.
AMESHorF.j.
joQi

^"

THE TEANSYAAL LOAN
^

~_—

MOETGAGE COMPANY.

company, registered and incorporated abroad, must, in an action/or ejectment

from land and

20 February.

and

declaration of rights,

domicilium oitandi

et

he

summoned

exeoutandi has ieen chosen hy

at the place where

it,

judge on circuit at the place ivhere the ground in dispute

This was an appeal from a decision given by
Circuit Court

at

Joliannesburg.

respondent company in

The

and

not hefore the

is situated.

Jorissen, J., in the

appellant

summoned

the

instance for a declaration of rights

first

with reference to certain claims, situated on the farm TurfEontein,
district

Heidelberg.

Wessels (with Esselen), for

summons on

against the

the defendant company, excepted

the ground of the non-competency of the

Court, as the company, being registered and incorporated in
England, had chosen domicilium citandi et executandi at Pretoria,
and also had its advertised place of business there. In support of
the exception they quoted Lindley on Companies; p. 910, ed.
1881, 38 and Jones v. Scottish Insurance Company, 17 Q. B. Eep.
;

p. 421.

Auret, for plaintiff, stated that the Court had here to do with an
exception to the general rule of competency, as this was an action
for ejectment

Circuit Court
p.

§32

Law,

;

p.

from land situated within the district in which the
was sitting. He quoted Story's Conflict of Laws,

Yoet,

121

could cause

;

its

Huberus, 2, 5. 1 Foote's International
5, 1. 30
Westlake, p. 189, and argued that any Court which
;

;

order to be executed had jurisdiction.

The

exception was allowed with costs, and the plaintiff's appeal
was heard on the 20th February, 1894.
Curkivis, for appellant, contended that the

burg had jurisdiction in the

Court at Johannes-

case, as the claims

were situated

at

Turffontein within the jurisdiction of the Court of Johannesburg,
and the defendant company also had a branch oflace at Johannesburg.
To the authorities quoted by Mr. Auret in first instance

he added Bar. p. 908
Company, 5 Juta, p. 86.

;

and Einwald

v.

German West African
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Wessek

{with. Stockenstroni and Barber), for respondent company,
1894
contended that none of the authorities cited by the other side were The PEEamiA
applicable.
The maxim Actor forum rei sequitur must be applied Syndicate
here.
The mere fact that a debtor possesses goods in another The TeansVAAx Loan
district than that in which he lives cannot clothe the Court of that
AND MoET-

district

The company had chosen its domicilium
and must therefore be cited there.

with jurisdiction.

QAGE Co.

citandi et executandi at Pretoria,

He

referred the Court again to the authorities relied on in the

first

instance.

The

judgment on the 21st February, intimated
company must be regarded as a persona or person under
Law No. 3, 1883, sect. 7. The company had its domicile at
Pretoria and had its head ofiBce there.
It could therefore not
be summoned in the Circuit Court at Johannesburg without leave
of the High Court. The appeal was therefore dismissed with costs.
Court, giving

that the

Attorneys for appellant

:

Attorneys for respondent

De Jong and Sfegmann.

:

Booth and Wessels.

THE HYPOTHEEK BANK

Coram

KOTZE,
E. A.

COLQUHOUN.

INSOLVENT

LAW—SECTION 4.

Provisional order of sequestration made final where it appeared that the value of
the property pointed out hy the debtor was not sufficient to cover a judgment
debt.

This was an appeal from a

decision of

Judge Ameshoff, by which
was refused.

the final sequestration of respondent's estate

(now appellant) had, on the 23rd August, 1893,
caused the respondent's estate to be placed under sequestration, on
the ground that the respondent had not satisfied a writ of execution taken out against him, nor had he pointed out sufficient goods
On application for final sequestration
to satisfy the judgment.
and, after certain facts and
the respondent appeared to oppose
Applicant

;

g2

:

C.J.

deKOKTE.J.

MORICE,

J.

1894
Felruanj.
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statements had been laid before the Court, from which the Judge

Htpotheek
Bauk

concluded that there was prima facie proof that the respondent

CoLQTjHomr.

possessed sufficient assets to

was

provisional order

pay the judgment against him,

the

set aside.

KoTZE, C. J. Judge Ameshoff founded his decision on the case
Dell V. McHattie (E:otz(^'s Eeports, 1880-84, p. 130). The
judgment in that case clearly requires that the debtor shall show
On the list of assets laid
that he has sufficient available property.
before Judge Ameshoff appears the Union Club valued at 6,000/.,
which is burdened with a mortgage. Then the farm Waterval,
:

of

estimated at 4,500/.,

Dow &

Co., in

alleged that

But

mentioned.

is also

this

which firm the respondent

Dow &

Co.

is

indebted to

him

is

farm belongs
a partner.

in the

sum

to

It

is

of 6,000/.

But these debts are not assets over which the creditors can
immediately obtain control, and they are not bound to wait until
the respondent can obtain the money.
If, therefore, we consider
the facts, especially the

amount

and apply the principle

laid

of the debts,

down

which reach

5,300/.,

in the case of Bell v. McHattie,

will appear clearly that

the respondent has not pointed out
property which can be realized in satisfaction of the
judgment against him.
it

sufficient

The appeal was
was

Attorney for

Coram

therefore allowed

and the respondent's

estate

finally sequestrated.
plaintiff

:

H. SchoUz.

STANDAED BANK

:

beKORTE.J.

V.

H. SALINGER.
1894

INSOLVENT LAW, SECTION 142.-LEAVE TO TRADE-EIGHTS
OP CREDITORS.

23 rn^rnnj.

A

creditor in the estate

of an unreliahiUtated insolvent may, even if written
leave to trade has been duhj granted to the insolvent, levy
execution, under
sect. 142 of the Insolvent Law, for the unpaid
balance
his
against
of

the estate,

upon

assets

and goods acquired by

claim

the insolvent after leave to trade

had been granted.

This was an appHoation by J. G. Ferris q.q. the Standard
Bank
South Africa (Limited) for the confirmation of a

of

rule nisi, granted

85
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in

chambers on

tlie

3rd of February, 1894, calling upon the
why a writ of execution should not be

respondent to show cause

issued for the attachment of certain

him under
Insurance Company

moneys accruing

certain assurance policies in the Transatlantic

to

and Commercial Insurance Company, and also interdicting both
companies from paying the said moneys to respondent or to any
other person in his behalf

;

the said rule

nisi,

operating as a pro-

visional interdict, to be telegraphed to the said companies

and

notice thereof to be given to the cm'ator of the respondent's estate.

The

respondent, an unrehabHitated insolvent, opposed the con-

firmation, relying on a certain written leave to trade, granted

him

on the 12th July, 1892, by the curator of his estate, under a
resolution passed at the third meeting of creditors held at PotchefHe further
stroom, to which resolution the applicant was party.
stock at
for
his
store
and
alleged that the assurance moneys
in law
fire,
Johannesburg, which had lately been totally destroyed by
belonged to his creditors, who had become creditors after the said
leave had been granted, inter alia especially to the firm A. Dickson
& Co., Ltd., Port Elizabeth, in favom- of which firm he had passed
a general bond for the purchase price of the goods delivered by the
firm, which bond had been registered in the Deeds Office at
Pretoria.

Leonard (with him Curlewis) for applicant.
Wessek, for respondent.
Cur. ad.

vult.

23rd February.
De Korte, J. This is an application for the confirmation of a
rule nisi granted by me in chambers on the 3rd of February,
Podea.

:

calling upon the respondent to show cause why a writ of execution
should not be issued against him under sect. 142 of the Insolvent
Law No. 21 of 1880. The facts in this case are admitted by the
The bank, through its manager at Potchefstroom,
parties.

consented at the third meeting of creditors at Potchefstroom
In
that leave to trade, should be granted to the respondent.
duly
given
leave
was
by
such
resolution
this
accordance with
It now appears that the respondent
the curator of the estate.
certain fire assm-ance policies, and
of
is entitled to the proceeds

the applicaht wishes that these proceeds should be dealt with

1894

Standard

Bank
V.

Salinheb.

;

86
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Standaed

Bank
Salingee.

De

Korte, J.

The reply of the
of the Insolvent Law.
That the applicant is estopped from taking out
a writ, as the bank consented to the respondent being allowed
to trade, and that therefore the bank is not entitled to its claim.
This is a very important question, and, as far as I know, this is
the first occasion in which sects. 141 and 142 of the Insolvent Law
under

142

sect.

respondent

is

:

have come before the Courts for decision in this manner.

There

two cases in which the question was discussed and argued, but
not decided. In Warner's Assignees v. Warner's Trustees (4 Juta,
p. 227), a decision was given on the ground that no loritten leave
There it was a question
to trade had been given by the curator.
between two sets of creditors. In Estate Joseph Grady (1 Shell's
are

Reports, p. 229)

it

was decided

had given
142 of the Law
another creditor were also involved.
that, as the curator

written leave, he could not proceed under
in that case the interests of

In the present

What

sect.

case the following question

arises

who have given

are the rights of creditors

for decision:

their consent to

?
Are they estopped from
under sect. 142 of the Insolvent Law? Mr. Wesscls
argued that they are estopped, but I am not able wholly to agree
with this view.
The Insolvent Law is clear
as long as the

the insolvent being allowed to trade
their privileges

;

un rehabilitated he remains liable for the debts
incurred before his insolvency, and any property which he may
acquire belongs to his creditors.
In WUcomb v. Executors of
Van As (1 Menz. p. 339) and in Smith v. Kotze (Buch. 1874,
p. 137), writs were granted against the goods of an insolvent
acquired by him before his rehabilitation.
I am of opinion that
insolvent

is

the leave to trade, as given in the present case, does not deprive
the

of the right to claim from the insolvent goods
by him before his rehabilitation for without such leave
he cannot trade, and I can suppose a case in which, where permiscreditors

acquired

;

sion is granted to

an insolvent to trade, he may realise a large
and when his creditors then ask
debts, he might answer, " I refuse to pay, as

fortune before his rehabilitation

;

him to pay off his
you granted me leave

to trade."
I think the creditors have the
have given you leave to trade just with the
object of placing you in a position to pay us."
As I have said,

right to say, "

this only holds

We

good before rehabilitation. If it was a case here
between the applicant and creditors of the insolvent who had
become creditors after leave had been given to the insolvent to
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might arise whether the applicant was not
estopped from making this claim
hut this is not here the case.
Here the question arises only hetween the applicant and the

Standaed

respondent.

Saxinqee.

trade, the question

;

A. Dickson

It

&

is

Co.,

true the respondent alleges that he

dehtor to

is

and that he has passed a bond over the goods
hut the policies which the applicant wishes

in favour of that firm

^^
jjg Korte, J.

;

to take in execution are, according to the applicant's affidavits,

ceded neither to Dickson

was a

&

Co., Ltd.,

case between the applicant

property, I should be inclined to give

down

in

Troughton

Warner's Assignees

Ex parte

Tinker,

v.

Gitley,

nor to anyone

and other persons

my

cited

decision

hy

the

If this

else.

who

claim the

on the

Chief

lines laid

Justice

in

Warner's Trustees, quoted above, and in

v.

Re France

of opinion that the interdict

(L.

E. 9 Ch.

p. 716).

I

must be confirmed with

am

therefore

costs,

and the

writ must be issued as prayed.
Solicitor for applicant

Paul Nel.

:

Solicitor for respondent

C.

:

J. C. Haarhoff.

HANAU

AND

OTHEES

Cov<,m:

KOTZE,

C.J.

JOEISSBN.J.

THE

STATE.

moricb,

j.

1894

GOVERNMENT— OPEN SaUAEES—DISPOSITION

OF.
29 February.

The Oovernment may use open squares for various jmrposes,

so long as they do

not thereby cause a nuisance to third parties or deprive the square of

its

character as such.

This was an application for an interdict restraining the State,
pending action, from proceeding with the erection of a telephone
station on Plein Square, Johanneshtirg.
According to the allegations contained in the petition, the
stands surrounding the square were sold at a public sale held by

So
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Hanatj
AND Othees

The

State,

the Grovernment in December, 1886, under

tlie

square should be preserved free of buildings.

condition that the

Owing

to this, the

^ere sold at a higher price than they would otherwise have
realised, and it was alleged that they would be diminished in value
sf;a,]2(}s

as a result of the erection of the proj)osed station.

tions

were denied in the

Wessek, for applicant

affidavits

:

made on

The buyers

These

allega-

behalf of the State.

of the surrounding stands

bought them under the assurance that the square would be devoted
to the public, and would not be used for other purposes.
At the
sale a diagram was exhibited, from which it appeared that the

ground on which the Government is now engaged in
was reserved for a public square and
this diagram is sufficient to show the impression made upon the
purchasers by the representations of the Government. The square
is a res puhlica which cannot be disposed of at will by the Government. It must be preserved for the purposes to which it was
originally assigned, and the Government is no more entitled to
build thereon than to place a building on a public road.
The area
piece of

erecting a telephone station

of the square is comparatively small,

;

only 200

ft.

by 500

ft.,

and

a building such as this which the Government intends to erect

thereon must necessarily hinder the applicants in the exercise of
their rights of ownership.

HoUard (with Erause), for the State The surrounding erven
were sold under the conditions mentioned in Art. 307 of the
Executive Council Eesolution of the 26th November, 1886. There
:

no condition in that resolution under which the square is for
But assuming that the
square is a respublica, even then the Government has the power to
use it for any purposes by which the public interest is advanced.
Moreover, the applicants have made no allegation that the Government cannot recompense them for any injury. In The AKwal
North Municipality v. O.rer and Smith (Buch. 1875, p. 138) a
is

ever to be preserved as a public square.

was refused by the Court, on the ground that no
made in the petition, and also because the
applicants did not allege that, if an interdict was refused, they
would be without any other remedy in law. Where squares are
similar interdict

such allegation was

reserved for certain purposes,

it is quite true that they cannot be
used for other than the assigned purposes; but the square in
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any specified purposes. The
any purpose hy which no
Hanatj
nuisance is caused.
If the applicants have suffered any damage, -^^ Othees
they can come to the Court for damages by means of an action. The State.
In the present case they have not shown that they will suffer

dispute has never been set aside for

Government may therefore use

it

for

irreparable damage.

remarked that the case of The Aliwal North
and Smith was not in point, as in that case
the ground in dispute was granted to the municipality by the
Government under certain conditions, under which the dominium
remained in the Government. The reply of the Court then was
Wessels, in reply,

Municipalitii v. Oxer

could not tacitly upset the grant, but the grant

that

it

first

be set aside before the

plaintiffs could succeed.

itself

should

Moreover,

there can be no question of compensation, as the Government has

no power

to

grant compensation for ground used for public

purposes.

Fostea.

12th March.

KoTZE, C.

The

no grounds for an interdict.
on
a
diagram
which
The
was exhibited at the
sale, allege that the stands were originally sold by the Government with the assurance that the open piece of ground should be
J.

:

petition contains

applicants, relying

preserved as a public square.

The Government, on

the contrary,

deny that they ever gave such an assurance, or that anything ever
took place fi'om which such an intention could be inferred. It has
been argued that a tacit representation to that effect must be
inferred from the diagram which was exhibited at the sale.
Assuming that this is so, even then there is nothing to prevent
the Government from building the said station, so long as it cannot
be shown that the square will thereby lose the character of a square.
The applicants can only succeed by proving that a nuisance will
be caused. The station, which only covers a portion of the square,
It would be otherwise if the Government
is in itself no nuisance.

had decided to shut off the whole square. Suppose for a moment
that the Government had proposed to lay out fountains or plant
trees on the square, would the applicants then have had any
objections against the action of the Government ? They say not.
But we cannot take as a test what they approve or disapprove.
The test here is this Does the action of the Government cause a
:

:

OFFICIAL REPORTS OF
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nuisance or not
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H^ANAu
Othees

AifD

complaint.

?

THE HIGH COURT

If not, then the applicants have

As, then,

it

no grounds

of

has not been proved that the telephone

station is a nuisance, the application

is

refused with

costs.

V.

The

State.

JoKissEN and Morice, JJ., concurred.
Kotze, C.J.
Solicitor for plaintiffs

:

EaarTioff.

MAEX

Coram

KOTZE,

V.

G.J.

JOEISSEN,J.

MORICE,

HESS.

J.

RULES OP PEOOEDUEE—LAW

1894

26 Feiruai-y.

Law

3 of 1883,

sect.

2, sub-sect,

(a),

3

OP

1883,

reads as follows:

consisting of two or three Judges, with a

jury in

SECT.

— "A

civil cases

2 (a).

High

Court,

if claimed by

The Judges shall be competent, with the consent of the
frame and make rules for the due summoning and constitution
The Court ivasof opinion that either of the parties was
of the jury, &c."
entitled to claim a jury although no rules had ever been framed; and also

one of the parties.
President, to

—

that the trial of the case could be postponed until the rules were framed.

This was an appeal from an order of De Korte, J. The appellant
was the defendant in an action instituted against him by the
On the 14th February he applied before De Korte, J.,
respondent.
in chambers, for leave to have the case before the Court tried by a
This application was
jury, under sect. 2 (a) of Law 3 of 1883.
refused, on the ground that certain rules of procedure mentioned
in that section, and which had to be drafted by the Judges, had
not been framed.

An

appeal was noted against this decision.

Wessels, for appellant
The decision of the Judge is wrong. He
ought to have granted the application notwithstanding that no
The right to claim a jury, which is given by the law
rules exist.
:

to either of the parties, is unconditional,

and

the promulgation of the law takes place.

It

is of
is

force as soon as

not dependent on

rules, which is left to third parties, but is an
which neither of the parties can be deprived. The
right to claim a juiy falls under substantive law, whereas the rules
fall under adjective law.

the framing of

existing right of

OF THE SOUTH AFRICAN REPUBLIC.
Leonard, for respondent:

The

they do not

exist, there exists

applicant

too late in

is

91

no right to a jury.

making

So long as

rules are essential.

his application.

He

Moreover, the

Maex

ought to have

Hess.

given the respondent notice hefore the pleadings were closed that
he intended to claim a jury. This is the practice in the Cape
Colony.

By

consenting to the closing of pleadings, the appellant

consented to have the case tried in the ordinary way.
Wessels in reply

(Law 8

1891)

of

The law on

:

the Liquidation of Companies

daily applied, although the

is

The

therein mentioned have never been framed.

cannot he suspended until the rules are framed.
special

similar rules

right of parties

With

reference

must be remembered that in the Cape Colony
provision on the point is made by statute.

to the notice,

KoTZE, C.

it

J.

:

Law

3 of 1883,

sect.

2

(a),

gives to each of the

parties in a civil case an indisputable right to claim a jury,

the Court cannot deny them the exercise of this right.

very unfair to make a party

who

and

It will be

claims a jury suffer simply

because someone has neglected to frame formal rules which have

nothing to do with the right

itself.

As

a fact the rules were

drafted as early as 1883, but were not put into force because there

never has been an application for a jury by a party to a

may

civil

by
show that the applicant
has lost his right in any way. The argument that sect. -2 (a) of the
said law is not of force because no Eules of Procedure exist is a
case.

It

but there

is

is

true that a person

nothing in the

petitio principii,

lose this right

his conduct,

aflSdavits to

as the right itself falls

under substantive law,

while the rules belong to adjective law or procedure.
The appeal is therefore allowed. The case must stand over until
the confii-mation of the rules

by

the State President, and until

they have been duly published as required by law.
JoKissEN and Morice, JJ., concurred.
Applicant's attorneys

Booth and Wessels.

:

Respondent's attorney

:

Paul Nel.

^^^"^

—
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KOTZE,

HOUGHTON ESTATE

:

CO.

C.J.

JOEISSEN,J.

MOEICE,

E.

J.
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28 Febrvary.
1 March,
2 March.

S.

McHATTIE AND W.

BAEEAT.

S.

LEASE AND HIRE— SUB-LEASE—VERBAL CONDITION—EIGHT
OE LESSEE TO CUT WOOD SUITABLE FOE CUTTING [SYLVA
Where the purchaser of a property under lease had knowledge of the existence of a
young plantation of trees lohich had been planted by the sub-lessee solely for

own

his

benefit,

of the lessee, confirmed by the original
of the written sub-lease, and where the

ivith the consent

owner subsequently

to the execution

purchaser by remaining

silent

for three years had caused the sub-lessee to
trees, and the purchaser had without pro-

suppose that he did not claim the

testing alloived the sub-lessee to proceed with the planting-out

own

of

trees at his

would not have done had it not been for the
conduct of the purchaser, the purchaser was held to be estopped from denying
expense,

which the

latter

and

the validity of the consent of the lessee

the confirmation by the former

owner on the plea that he was an innocent purchaser.
unbuilt upion and uncultivated

is

leased

provision in the lease regulating the

— Where virgin land

for a certain period, and

manner of

cuUivation, the

there is no
lessee

may

cidtivate the land as he wishes, provided he does not, at the expiration of the

return the property

lease,

— When a

to the lessor

in a worse condition than he found

ground with the

Jcnown tothe

it.

of planting
trees with the object of subsequently cutting them down and selling them for
his own benefit, the lessor cannot prevent him from so cutting down

the

trees

lessee leases

unless this

in

itself

object,

causes

damage

to the

lessor,

ground.

—A

lessee

during the continuance of his lease to chop down trees planted by
himself for the purpose of sale (sylva csedua), subject to the obligation to

is entitled

leave the surface in the

term

'
'

same condition in which, he found

sylya csedua " the blue

been cut down, again sprouts

fixed intervals produces, as

The

facts in this case,

gum tree is
up from

it loere,

— Under

the original root

crops of

wood

and

stem,

it

the

has

and

at

(fruotus) as before.

which are fully stated in the judgment

the Chief Justice, are as follows

On

it.

included, as this tree, after

of

:

the 1st February, 1888, a certain J. Grobler, owner of the

farm Klipfontein, in the

district of Heidelberg, entered into a
written contract to lease a portion of the farm to S. Fox, as agent
for H. Eoberts, for a period of fifteen years, with an option of
purchase in favour of the lessee, and under a further condition

that the lessor should not be liable to compensate the lessee for

improvements made by him on the property.

The

contract con-

^o
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might be put. Roberts subsequently sub-leased a portion of the
ground under lease to him to the defendants, under the following

houghton

conditions

MchIttie

2ggg

contained in a notarial deed dated the 18th July,

AiTD

.

(a)

The

portion sub-leased, as already set forth, comprises an

area of 130 acres, with a water-right to the same, as more
fully appears
(b)

The

W.

said

from the diagram hereto annexed.

S.

Barrat

shall, as

already stated, have the

right to graze fifty cattle and fifty sheep and goats on
that portion of the farm Klipfontein which

from
(o)

The

is

leased

Grrobler as aforesaid,

lease shall begin

on the

1st of February, 1888,

and

shall be for a period of fifteen years.
(d)

This paragraph

fixes the rent at

100/. a

year,

and

also

mentions the terms of the payment and the name of the

whom payment should be made.
W. S. Barrat shall have the right to erect

person to
(e)

The

said

buildings,

on the said ground, but shall be
obliged at the expiration of the lease to hand over to the
owner of the ground all such buildings, &o. without
kraals,

walls,

&c.

receiving compensation for the same.
(f)

This paragraph provides that the lessees shall fence the
ground and also provides that the lessees shall not
;

impound
(g)

cattle

belonging to persons living on the farm.

This paragraph reserves mineral rights, and

restricts the

right of the defendants to sub-let the property.

On

the 20th July, 1888, Eoberts ceded his lease to J. F.

Nicolson,

who

in turn ceded

it

to the

Houghton Estate

Gr.

M.

Co.

on the 11th March, 1889. Subsequently, on the 1st of April of
the same year, the last-mentioned company acquired the dominium
in the property, including the portion under lease to the defendants,

from Grobler.

Shortly after the defendants entered into possession

of the property they began to lay out a plantation, with the object
of cutting the trees planted by them, and selling the timber to the

gold mining companies around Johannesburg. At the time when
this action was commenced there were about 375,000 trees, chiefly
blue gums, on the property, and these were estimated to be worth

about

The

Estate

5s. apiece.

plaintifE

company disputed the

right of the defendants to

Babbat.
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the trees planted

some

HouoHTON
Estate

of

these

by them, alleged that they had already
and prayed, therefore, for an

cut

trees,

down

interdict

restraining the defendants from cutting further trees in future.

MoHattie After setting forth the several contracts already mentioned, the
AND BaEEAT.
^
,-m
j
plamtiii company prayed in the summons
.

,-,

:

(1)

That the defendants be declared

down
(2)

to

have no right to cut

the said trees.

That the defendants be restrained from doing so.
allegation that they had cut down
and advanced as a special plea
That at the time when the lease of the 18th July, 1888, was
entered into, it was verbally agreed between the defendants
and the lessors, with the consent and approval of J. J.
Grrobler, the then owner, that the piece of ground leased

The defendants denied the
'

trees,
(1)

:

be used by them for the planting
and that they should have the right to cut down
the trees, so planted by them, for their own benefit.
That the plaintiff company acquired the property subject to
this right of the defendants, of which the company had
knowledge before they became owners of the property.
to the defendants should

of trees,

(2)

The plaintiff, in reply, denied this plea of the defendants.
At the trial, the defendants obtained leave to amplify their
special plea by adding a further allegation
namely, that the trees
were planted by them with the express object that they should
afterwards be cut down, and that they must be regarded as syha

—

ccediia.

From

the evidence,

it

appeared that Eoberts

object of the defendants in hiring the

ground was

knew

that the

to cultivate trees

in order to sell them afterwards.
It also appeared that the company, through two of the directors, had knowledge as early as the
year 1889 of the plantation, which was known all over Johannes-

burg as " Barrat's plantation." It was not until March, 1891,
H. Levy, the then managing director of the company,
informed Barrat that the company would dispute the defendants'
that

right to the trees,

and

offered to sell

them the property

at the

which offer Barrat declined. Evidence was given,
by an expert and other qualified persons, that blue gum trees
possess the quality of sprouting from the roots and stem if they
are carefully cut, and they will then within five years again
become fit to be cut for mining timber. Successive crops can thus
price of £5,000,
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be obtained over a

was

also

series of years
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from the same plantation.

It

proved that the trees do not injure the surface, but, on the

contrary, the constantly falling leaves increase the fertility of the
We-ssels (with

him

The point to be decided
The common law lays down that trees, by

Sauer), for plaintiff

one of pure law.

is

whomever they may be
§

13

Voet,

1, 8.

:

planted, attach to the

9

;

ib. 1,

13

;

Pothier, Traite

ib. 1,

;

soil.

26, § 2

;

(Dig. 41,

soil.

1. 7,

Grotius, Introduction, 2, 10, §§ 9, 10

du droit de

propri^te, Yol.

I.,

Part

;

2,

sect. 3, Art. 3, § 171.)
Yan der Keesel (Th. 215) states that trees
planted by a lessee without the consent of the lessor go with the

and that the

land,

InDe

the same.
tion

Co.

lessor is

not obliged to compensate the lessee for

Beers Consolidated Mines
438), the

(3 Shell, p.

v.

L.

8f

A. Explora-

S.

13th section of the placaat of

26th September, 1658, was quoted. In that section it is provided
that the lessee is not entitled to compensation on the termination
of the lease for trees which he has planted without the owner's per-

In

mission.

sect.

14 of the placaat

said that a lessee

it is

is

not

entitled to cut down a tree without the consent of the lessor.
" Sullen oock de Bruyckers niet vermogen, zander voorgaende sohriftelijk
consent van den eigenaer, eenige

vruchtbare

Boomen

ofte

opgaende

Hout om ofte af houwen ..." (Placaat, 26th Sept., 1658). Whatever the earlier law may have been, this section shows what the
law was after that date. According to the strict rule the lessee
te

has no right to cut
tion

trees,

was made in favour

not a

lessee,

may

cut

although in the Code Napoleon an excepof tree nurseries.

sijlva ccedua

(47, 7. 3) classes vines

under sylva

support the allegation that the

A

usufructuary, but

(Oujacius, Yol. 8, p. 486).

Yoet

The evidence does not
company had knowledge of the
ccedua.

defendants' plantation.

Neither Nicolson nor Abrahamson, both

managing

the company,

directors

of

knew

of the

plantation,

although the latter gentleman had been on the ground. The
written agreement makes no mention of the planting of trees. As
the lease is for a period longer than ten years the contract ought

have been registered (Grroenewegen, De Leg. 4, 65. 9, n. 5), for
There is no
the protection of bona fide purchasers and mortgagees.
to

evidence that Barrat and McHattie acquired the right to make a
It is true that Grrobler subsequently
plantation on the ground.

but his mere knowledge does not bind the plaintiff.
The alleged right of the defendants is really a servitude, which .by.

saw the

trees

;

1894

Houghton
Estatb

MoHattie
AND BaEEAT.
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law requires to be registered, and if not so registered it cannot bind
a third party who has no knowledge of it. It is improbable that the
defendants would have neglected to express clearly in writing what
their object was, if they had really intended from the beginning to
use the ground for the laying out of a plantation.
Krause, for Earrat.

Leonard (with him Essekn), for the defendant McHattie
is

a case of no ordinary character, and

all

it is

the circumstances should be carefully considered.

must be fully considered from the point of view
question includes something more than a mere
the doctrine
plantatur

contained in

solo, solo cedit.

the ancient

:

This

therefore necessary that

legal

The question which

The

interpretation of

maxim

first

case

of equity, as the

Quicqiiid

presents

itself

is,

what purpose was the ground leased? It was unoccupied
ground, not under water, totally unsuited for agriculture and fit
only for the planting of trees, for which purpose it was leased.
Fox leased the ground, and the defendants leased it from him
with the object of laying out a plantation on it, and Grrobler and
for

his

representative

able that the

Myburgh knew

lessees

benefit of the lessors.

would

The

so

this.

It

is

very improb-

extensively plant trees for the

rights of the

company

are the same as

those of Grrobler at the time of the sale of the property to the

company.

Grobler had knowledge of the plantation, which he had

personally visited, and he expressed his satisfaction with what he
saw.

He

declared that he

was

fully satisfied that the defendants

should have the benefit of their labour, provided only they paid the

He also thought that the ground would be greatly
improved by this planting of trees. The plaintiff company cannot
be heard to say that the knowledge of Grobler does not bind the
rent regularly.

company.

" Lease goes before sale," and this being so the plaintiff

cannot be placed in a better position as against the defendants

From the evidence of Hoskin, a former
company, it appears that the company knew of the
defendants' plantation and the purposes for which it existed. It is
known all over Johannesbm'g that ground is constantly being
leased in the neighbourhood with the express purpose of being
planted with trees which are destined in future to be cut down for
poles to be used in the mines.
According to the principle laid
than Grobler himself.
director of the

down by Dalloz (Louage,

30, sect. 272), the plaintiff

must be

:
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presumed

The

that trees, like

which have been quoted state in the clearest terms
buildings, go with the land but this principle can

—questions

of equity

— which no

Court can overlook, and

which must of necessity be taken into consideration in a
interpretation of the law.

Nemo

This

is

indicated in the legal

debet locupletari ex alterius incommodo,

maxime tamen injure,

cequitas

spectanda

correct

maxims

and In omnibus quidem,
In the case under

sit.

consideration the greatest injustice would be done to the defendants

by applying literally the ancient maxim, quicquid plantatur solo, solo
cedit.
The remark of De Villiers, C. J., in Be Beers Consolidated
Mines V. London and South African Erploration Company (3 Shell,
p. 438), was a mere obiter dictum, and was used with reference to
the placaat of the 26th September, 1658. That case had reference
remove a building from the ground after
Placaats promulgated
1652 are not necessarily of force in this country. According

to the lessee's right to

the termination of the period of the lease.
after

to the decision of this Court in Eckhart v. Nolte, a lessee can sub-let

the leased tenement without the consent of the owner, if there is
no provision in the contract of lease restraining him from so doing
(Cape Law Journal, 26th February, 1886, p. 43) and in the same
case it is said that the placaat of 1658 is not in force in South
Africa.
The blue gum trees, of which the defendants' plantation
consists, are sylva ccedua, and nowhere in the law is a lessee
forbidden to cut si/ka ccedua during the term of his lease.
;

[KoTZE, C.

ground

J.

:

Suppose that a person who has leased a piece of
and that after he

for fifteen years plants vines thereon,

has been in possession for eight years he decides to remove the
vines with the object of planting something more profitable,

why

should he be prevented from doing so ?]

Leonard :

Why,

indeed

It has been suggested that the reason

?

for the rule that trees belong to the

draw

their noiirishment

from the

reason, as the lessee has to
trees with

their

0.

nourishment.

pay rent

A

nourishment from the

mealie

is

Hottghton
Estate

;

not always be literally applied. It gives rise to a number of involved
questions

189^

to have tacitly admitted the right of the defendants.

authorities

owner of the land
soil.

This

is

for the land

is

that they

not a satisfactory

which supplies the

mealie-plant and a tree both draw
soil,

and no one

not at the disposal of the lessee.

will assert that the

As

long as the lessee

H

McHaitie
AOT)

BaeBAT.
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causes no injury to the land there

no distinction between the

is

Dalloz (Louage, 30, p. 559)
has been held in France that the lessee can remove a tree which

HoraHTON

two

as far as principle

Estate

says

it

is

concerned.

1'.

McHattte
AND BaEBAT.

In respect

he himself has planted.

to real property the English

but in Sonywood v. Honywood (L. E. 18
Eq. 306), Jessel, M. E., said that " a tenant for life," who is impeachable for waste caused by the cutting of timber trees, is not
impeachable when such trees are cultivated merely for the purpose

law

is

very conservative

;

of saleable timber, and are consequently cut at regular
and the return furnishes the annual profits of the estate.

case the

wood

intervals

In that

for the benefit of the " tenant for life."

is

(Voet,

In the Cape case, whieh has already been referred to, it
was said that no one is allowed to enrich himself at the expense of
another.
The old authorities made no provision for a case of this
nature, where ground is leased for the purpose of being planted
with trees which are intended to be cut from time to time. In
such a case, therefore, we must decide, as in Hony woody. Honywood,
on principles of equity. The trees in question (blue gum trees) are
7, 1. 22.)

peculiar, as their

wood can be reaped

appears from the evidence.

a

series of crops

that

it

like a crop, as conclusively

It has been incontestably proved that

can be obtained from the same blue

will be possible to cut at least

dants' trees during the next ten yeai-s.

which are

left in the

ground

after the

It

is

trees,

and

defen-

said that the stumps,

term of the

lease has lapsed,

will render the soil quite unfit for other purposes.

has been totally controverted.

gum

two crops from the

This assertion

It has been proved that instead of

damaging the soil, the stumps and the fallen leaves have the efiect
of making the ground very fertile.
But suppose that this is not
the case, even then the stumps can be taken out of the ground by

an American plough within a month at the defendants' expense.
[KoTZE, 0.

J.

:

The uprooted stumps have

also a

market

value.]

Leonard: Just

so.
This case embraces wholly new circumMoreover, the contract grants the defendants very wide
rights, and it has not been proved by the evidence that the way in

stances.

which they use the ground is contrary to their rights under the
contract.
In Alexander v. Be fries (Foord, p. 43) the Supreme
Court of the Cape Colony granted compensation.
Wessels, in reply

:

The

plaintifE is

not obliged, simply because

;
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Grobler approved of the plantation, to consent to the defendants

In order

cntting the trees.
lease

must be

to bind the

registered coram lege

company the

contract of

1894

Houghton
Estate

loci.

V.

McHattie

That argument might hold good
had not known that the contract was in existence.]
[KoTZE, 0.

J.

:

if

the plaintiff

Wessels : It is not proved that the company knew.
The company cannot be bound by a condition that does not appear in the
written contract.
(Code, 4, 65. 9.)
In Green v. Griffith (4 Juta,

346)

De

YOliers, C. J., said that even before the placaat of the 9th

May, 1744, the more general opinion
contract of lease
lessor, unless

was not binding on a

made coram

in

Holland was, that a

particularis successor of the

a term of less than ten
In MaynardY. Usher (2

lege loci, or for

years (Grroenewegen ad Ood.,

4, 65. 9).

Menz. 178), it was held that the placaat of the 9th May, 1744,
by which the period requiring registration was extended to twentyThe placaat of
five years, was not in force in the Cape Colony.
the 26th September, 1658, and the case of Be Beers Consolidated
Mines v. London 8f South African Exploration Company confirm the
principle, quicquid plantatur solo, solo cedit.

[JoRissEN, J.

:

by Mr. Leonard,

What

is

that the

your reply to the argument advanced

maxim

quicquid plantatur

solo, solo cedit

ought not to be applied in this case, because the old law nowhere
deals with the case in which a person takes a lease of ground in
order to plant trees thereon which he intends to cut down when
they are sufficiently advanced, and to sell them for his own profit

and

also because the application of the said

maxim

in the present

case will conflict with equity ?]

We

must apply the law as it stands, apart from all
In any case, the company must be proved
the contract before it can be held to be
of
knowledge
to have had
had knowledge thereof, then it
company
bound by it. If the
Wessels

:

considerations of equity.

would be a mere question

of compensation.

Dalloz (30,

the termination of his lease

says that the lessee on
leave all trees standing in the ground.

The

is

sect.

560)

obliged to

point in Honyivood

v.

Honywood (L. E. 18 Eq. 306) was whether a tenant for life had or
had not made himself liable for waste by chopping down certain

h3

AND BaEEAT.
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McHattie
AND BaEBAT.

The Court held that, although a tenant for life, who

trees.

for waste, is not entitled to cut timher trees

—

hahle

is

—except only on timber

and at regular intervals he is nevertheless entitled to out
which are of the same nature as timber trees, and less than
twenty-two years of age, where it is shown that the thinning out
The
of such trees will improve the growth of the timber trees.
estates

trees

down belong

trees so cut

to the tenant for

The Court

life.

held

that this was not waste.
Cur. ad. mlt.
Posfea.

19th March.

an action for a declaration of rights and
The company is the owner of the farm
Klipfontein, situated in the Heidelberg district, which the company
bought in March, 1889, from the former owner, Jan Ghrobler. In
February, 1888, Grobler leased a portion of the fann to one
Eoberts for a period of fifteen years. On the 18th July, 1888,
Roberts leased a portion of the ground under lease to him, about
130 acres in area, to the defendants, Barrat and McHattie, for a
period of fifteen years, to commence from the 1st February,
KoTZE, C.

J.

:

This

is

for a perpetual interdict.

1888, at a yearly rental of 100/.

The

written contract of sub-lease

contains no provision disclosing the purpose for which this piece of

open ground was sub- let to the defendants, who proceeded to plant
about 375,000 trees, mostly blue gums, thereon. They have now

begun

down, with the object of selling them but
the company, as owner of the farm, objects, and has instituted this
to cut these trees

;

action for a declaration that the trees are the property of the com-

pany, and for an

interdict

restraining

proceeding with the cutting of the trees.
to this

is,

was entered into

it

time

when

from

defendants

defendants' reply

that they have the right to cut the trees

also filed a special plea, that at the

lease

the

The

;

and they have

the contract of sub-

was verbally agreed between them and

the sub-lessor, with the knowledge and consent of

the

owner

Grobler, that the ground should be used for the planting of trees,

and that the defendants should have the right to out these trees
and to sell them and, further, that the company had knowledge
of this verbal agreement when they bought the property from
;

Grobler.

plea

At

the trial the defendants obtained leave to

by adding another

the trees with the object of cutting

and that the

trees

amend their

special plea, to the effect that they planted

must be regarded

them down and
as stjlva ccedua.

selling

them

;
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From

tlie

evidence

it

appears that, at the time
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when

The verbal agreement pleaded by the
defendants has not however been proved, except to the extent that

paid the rent promptly.

Eioberts, the original lessee,

knew

at the time

when he made

the

sub-lease that the defendants intended to plant a forest with the

object of cutting the trees

had entered

and

selling them.

After the defendants

into possession Grobler saw the plantation of

young
which they had planted, and he then concluded that this had
been done with the object of selling the timber, and he also raised
no objection. I am satisfied, too, that Abrahamson and Nicolson,
two of the directors of the company who bought the farm for the
company from Grobler in March, 1889, also saw the plantation
and it is reasonable to suppose that they too may have come to the
conclusion that the young trees, which had been planted out in
thousands, were being cultivated by the defendants with the object
of making some profit during the term of the lease, which these
It has also been
directors knew was for a period of fifteen years.
proved in favour of the defendants that young blue gum trees from

trees

four to six years old,

if

properly cut or sawn, quickly sprout out

again and yield serviceable wood, suitable for mining poles and
other purposes, and that in the space of fifteen years two or three

way safely be gathered without damaging the
The cultivation of trees in this way and with this object is
new industry which has recently sprung up in the neigh-

crops can in this
trees.

quite a

bourhood of the

goldfields.

It has also been stated

witnesses that the planting of a forest

is

by

several

a direct benefit to the

soil,

owing to the decomposition of the fallen leaves.

The

case before us discloses

Mr. Wessels, for the

plaintiff,

the general rule of the

by which

Roman

trees planted in the

new and

peculiar circumstances.

has argued that the case

falls

under

law, as adopted in the Netherlands,

ground

of another person

become

part of the land and belong to the owner of the soil. In support
of this argument he cited Van der Keesel (Th. 215), and an
ohiter dictum of
V.

by

L.

Sf S.

Sheil

itself,

is

De

Yilliers, 0. J., in

A. Exploration

De

Beers Consolidated Mines

Co. (3 Shell, p. 438).

The case

reported

of considerable importance, not because of the decision

for that

went

off

—

on a very simple question namely, the
an express condition of the

right of a lessee to avail himself of

1894

the lease

between Grobler and Roberts was made, Grobler told Eoberts that
he could use the gi'ound for any purpose whatever as long as he

Hotohtojt
Estate

MoHattie

^°

^b eai.

Kotze, C.J.

—

:

102

OFFICIAL EEPOETS OF THE HIGH COURT
1894

HoTJGHTON
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McHattie
Kotze, C.J.

had the right to remove all huildfrom the ground ^but because it
contains an exhaustive and important discussion on the rights of a
lessee with respect to timber and improvements made on the property, in the absence of any special provision regulating the same
a discussion which is well worth our consideration, although it was
not necessary for the decision of the case, and although we are not
prepared to approve of some of the dicta therein pronounced. It
contract,

by

virtue of which he

ings and wooden

—

structures

•would, however, be altogether outside our present inquiry to point

out that the interpretation given to Art. 9 of the placaat of 1658,

with respect to a
justified

by the

lessee's right to sub-let rural property, is not

placaat

and that the

itself,

case of

De

Vries v.

(Foord's Reports), and the later eases in which the

Alexander

decision in that case has been followed, are

inquire whether the placaat of ,1658

is

wrongly decided or to
South Africa
;

of force in

Mr. Leonard has argued that it is not in force (Cape Law Journal,
as these questions lie outside the
3, p. 43, and p. 165 et seq.)

—

Yol.

point

now

before us for decision, just as they are outside the

question raised in

Be Beers

Consolidated Mines v. L.

S^

A.

8.

and no good purpose can now be served by going
beyond the issues raised by the pleadings.
But there is one
dictum of De Villiers, C. J., whose opinion always deserves respect)
on which I think it advisable to dwell for a moment, more espeEocploration Co.,

cially as counsel for the plaintiff

case

upon

during the period of his
Justice says

company has partly

rested his

I refer to the removal of trees planted by a

it.

:

"

lease.

The enactment

This

is silent

is

what the learned

lessee

Chief

as to the removal of trees

before the expiration of the lease ; but I take

it

that the

civil

law

would apply that the trees, having derived their chief
nourishment from the soil, belong exclusively to the owner of the
principle

soil."

This

may

be true of trees standing in the ground at the

time when the lease begins

;

but the dictum refers to the case

of

and I am not prepared
to assent to the proposition that, under our law, trees planted by
the lessee can in no instance be cut, dug up, or removed, with the
object of being sold, or, in other words, that the lessee is bound to
allow such trees to remain for the benefit of the owner of the land.
trees planted

during the term of the

lease,

"Where, as in the present case, a piece, of open land or veld is leased
for a period of years at a high rental, and there is no provision
restricting the

nature of cultivation, I think that the lessee

is
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entitled to cultivate the

ground in any way he

make any

suhject to his obligation to restore the

soil, at

profit out of

it,

the termination of his lease, in

its

pleases,

and

original condition.

to

If,

number of trees, like a
with the object of cutting the wood and selling it, I doubt
whether the lessor or owner can, without more, interdict him from

therefore, the lessee cultivates a large
forest,

doing

so,

and can be allowed, contrary

to the equitable principle

of our law, to enrich himself at the expense of the lessee
of course, in case the lessor

that

;

is,

not in a position to prove that the
removal of the trees wUl cause damage to the land by impairing
the condition of the

soil.

is

Such a rigid

rule as

is

contained in the

said dictum is not in the interests of agriculture,

and

instance, prevent a lessee who, during the period

of fifteen or

will,

for

twenty years, has planted vines from taking out and selling such
growing strawberries or something else which he thinks more profitable in their place. So also
Pothier says that a florist or pipinier can remove his trees and
plants during the term of his lease, as these are, so to say, his tools
of trade, and are not planted with the object of being left in the

vines, with the bona fide object of

(Traits de la

soil for ever.

Communaute,

§

34.)

The ordinary

rights of a usufructuary to cut standing trees for domestic purposes, or for repairs, or for agricultural tools or fences, &c., are

granted to the lessee also

;

for he, as a rule, enjoys the

same

rights in this respect as the usufructuary, whose rights in connection with the cutting of timber, for his

own

use or for

sale, are

fully given by Van Leeuwen (Oens. Forens, 2, 15. 9) and Yoet
The defendants contend that the plantation or forest,
(7, 1. 22).
which they have laid out at great expense, falls under the

appellation of sylva ccedua

cut at fixed intervals;
sort of crop on fructus,

way

as

he

right to
it.

The

is

reasonable use of the land and derive a profit from

evidence

that a forest of blue gum trees can with
two or three times in fifteen years, which
sub-lease, and this can be done without injury

is clear

the period of this

to the trees,

that the trees can, without injury, be

entitled to ordinary crops or fruits, for he has the

make a

advantage be cut at
is

;

and that the wood so cut forms practically a
to which the lessee is entitled in the same

least

and therefore without detriment

to the land.

With

the growth of the gold industry new industries have sprung up,
and one of these is the planting of open ground in the neighbour-

hood

of the gold mines,

and held under

lease,

with a large number

^894

Houghton
Estate

MohIttie

"^ S^°^^^otze, C.J.
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of trees for the piu'pose of supplying the

mines with the necessary

It has been proved that the timber,

timber.

gtated intervals,

is fit

when

thus cut at

for use in the mines, as well as for other

When new

we must adapt longlaw is not so stereotyped
and narrow that it cannot be extended and applied to new oases
which arise out of the increasing and changing requirements and
It is my opinion that, having regard to
necessities of the times.
the facts, we are not overstraining or violating any principle of
law by holding that the periodical and proper cutting of the trees
in question is a sort oifructus or return which the lessee is entitled
purposes.

circumstances arise

gg^ablished principles to them, for the

from the yield of the land.

to receive

The authorities show that the usufructuary or tenant for life can
cut and sell what is technically called sylva cwdua, that is to say,
timber which, according to Gaius, is meant to be cut, or, according
to Servius, timber which, when it has been cut, again sprouts up
from the stem and

According

(Digest, 50, 16. 30.)

roots.

the usufructuary has the right to cut and to

{in loco)

timber, as

when speaking

the lessee, not necessarily

two or

Now

wood.

such

good husbandman

;

from year

thi-ee or five years,

if

and Yoet

(19, 2.

of the tacit renewal of a lease, that in the

case of sylva ccedua the crop or fructus can be cut

say, of

Voet

considered to hefruotus, provided that he exercises

it is

this right ewiliter modo, as a

10) says,

to

sell

and be used by

to year, but at stated intervals,

according to the nature of the

the lessee has this right with respect to sylva ccedua

already in the ground, he will have at least an equal right to cut

and

to sell

timber out of a forest which he himself has planted

with the special object of obtaining one or more crops from
during the term of his

lease,

even

if

there

is

no provision

it

to that

The law on this point appears to be
and the evidence is equally clear; for although gum trees
may fall under what Cujacius calls vetulas arbores, or what Voet
terms arbores grandiores, which the lessee and usufructuary cannot
effect in the written lease.
clear,

—

a proposition to which, if confined to trees which are
ground when the lease begins, we may give our assent.
it has been proved that these trees, being of rapid gi'owth,

cut for sale
in the
Still,

may

also

character.

be regarded as si/ka

ccedua,

The defendants have

having, as

it

were, a double

therefore the right to treat them

as si/lva ccedua, more especially as they have cultivated the forest
with that special purpose, and there is nothing to show that any
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damage can te done to the soil by so treating them. Indeed,
some of the witnesses state that the planting of trees in great
numbers on open unbroken land is a direct benefit to the soil, and
that blue gums, if cut in the proper manner and at the right time,
I

of the lease.

custom to

young
It

is

may

Yoet admits that the usufructuary is allowed by local
cut some trees at the proper seasons, provided he plants

trees in their place.

satisfactory to find that the

law

of Scotland

in which the influence of the Feudal System can

and England,

still

be traced in

matters relating to real property, agrees with our law

—

—which,

of

must govern our decision in the general principle affecting
Thus we find in Erskine's Institutes, bk. 2, tit. 2,
the present case.
" Trees themselves, though they may be called in some sense
S 4
fruit of the earth, and though most of them require seed and
culture at the first rearing, are deemed partes soli, and so descend
course,

:

to the heir

;

for they are truly destined not for the present use of

and possessor as industrial fruits are, but for the use of
and may, after they have taken firm root, continue

the proprietor
the ground,

united to

seems

it

without further culture for

to follow

from

this, that

if

it

many

is

generations."

shown that a

lessee

It

has

planted a forest or plantation with the object of getting a proper
return from

it

by cutting timber

at stated intervals,

he

may

regard

wood so cut ssfructus and may enjoy the profit thereof. And
Honywood v. Honywood (L. li. 18 Eq. 309), Jessel, M. R., says:

the

in
" Once arrive at the fact of

what

impeachable for waste, cannot cut

is
it

timber, the tenant for

down.

That I take

life,

to be

with one single exception, which has been established
principally by modern authorities in favour of the owners of
clear law,

timber estates, that is, estates tchich are cultivated merely for the
purpose of saleable timber, and where the timber is cut periodically.
The reason for this distinction is this that, as cutting the timber is
the mode of cultivation, the timber is not to be kept as part of the
:

inheritance, but part, so to say, of the annual fruits of the land;

in these cases the same kind of cultivation

the tenant for

life

that has been carried on

may

and

be carried on by

by the

settlor

on the

estate, and the timber so cut down periodically in due course is
looked upon as the annual profits of the estate, and therefore goes

to the tenant for life."

Hotjghton
Estate

MohIttie

ab bat.
owner of the land at the termination ^'^
Kotze,
C.J.
here add that, even in the case of arbores

will be a source of profit to the

grandiores,

1894

;
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Houghton

I am therefore of opinion that, upon the facts proved in evidence,
judgment must be given in favour of the defendants, with costs.

Estate

JoEissEN, J.

MchIttie
AND Babeat.
Kotze, C.J.

j^^stice.

:

I concur in the judgment of

my brother the

Chief

I shall not recapitulate the facts proved, which have been

exhaustively examined in that judgment.

grounds which compel

me

I shall

state shortly the

law advanced

to favour the doctrines of

by Mr. Leonard for the defence rather than those advanced by
Mr. Wessels.
In this action the lessors pray for an interdict restraining the
lessees from cutting any of the trees planted by them; and the
lessors rely on the doctrine of the Roman law that " Jure accessionis
grandiores arhores solo cedant ; and again, " si Titius suam plantam
in Maevii solo posuerit, Maevi planta erif, si modo .... radices
cgerit.
(Modderman Handboek Romeinsche Eecht, part 2,
Has it, however, been shown that in every ease, without
§ 181.)
exception, this simple, and I might almost say innocent, principle
of the law of accession of property compels the Judge to say:
" This

has been planted

tree

therefore the tree

cut

it

down"

?

is

by

Titius

in Maevius'

ground

may

the property of Maevius, and Titius

Titius (Barrat)

may

not,

not

during the remaining ten

an axe, or cut down, the 375,000
Before we
draw such a conclusion we should listen to the warning of Mr. J.
years' of his lease, touch with
trees planted

C

by him on ground leased from Maevius.

Naber, professor in the University of Utrecht, in his inaugural
" on the Moulding Force of the

lecture

" Syntheses

and constructions are

and a grammar are
only impediments.

layman. While he is
when he embarks on his

to a

are indispensable, but

Roman Law "

to a lawyer

You

what a

still

(1885).

dictionary

a student they

profession they are

can never use a language as

it

should be

used before you are able to burn your dictionary and your grammar

book
able

;

nor can you apply your law to daily practice before you are

to

leave your syntheses

Judge who

is

and constructions

not able to brush aside

at

home.

The

strict constructions never

which he applies."
Does a tree which has struck root in
every case belong to the owner of the land so as to prevent the
usufructuary or lessee from cutting it down ? The answer to this
arrives at the spirit of the laws

The question here

question
law.

is:

can be given only by probing into the

spirit

of

the
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right of the usufructuary to the use of arbores grandiores,

and has been admitted by Mr. Wessels.

This

question has, I find, been very exhaustively dealt with by

Noodt

sylva cwdua, is clear,

and

(Digest, 7, 1. 10),

Noodt says

that

sell all wood which is fixed in the
ground and also that he can use si/lva ccedua that is, timber
which resprouts from the roots, and even other timber, for his own
purposes, such as supporting his vines or buildings, "ad cedificandum

the usufructuary can remove and

—

;

—

ml fiildendum

adhiberi constat."

Mr. Wessels' theory
not the

is

that the usufructuary has this right, but

him ? I have my doubts.
who has the usufruct of the

Is the civil law with

lessee.

find, for instance, that the

husband,

"

dos" has the right to chop down trees under certain conditions.
Ulpian (Digest, 24, 3, 7, 12) says that, if a man who has this right
does cut a tree down, he must either restore the tree, i.e., plant
another tree in its T^\a,Ge pro portione anni, or otherwise he is liable for
damages. I interpret the expression pro portione anni to mean
that he must plant in the place of the tree which he has cut down
another tree which has the same length of life. We have thus
already found two important exceptions to the rule that the tree
planted by Titius is the property of Maevius, or, to speak more
accurately, that Titius is forbidden to cut down a tree on the
property of Maevius.

More weighty arguments
accessionis mixtcB TOMBt

than a mere reliance on

be advanced before a Judge would be

in granting an interdict, such as the one

now asked

the Jus
justified

for, restrain-

ing a lessee from cutting any tree on the property. It can safely
be asserted that it is nowhere clearly and expressly provided either
that the lessee may not cut trees, provided he, like the husband or
the usufructuary, plants a
that

the lessee

may

new

one he cuts down or
which he has himself

tree for each

not remove

trees

;

planted.

The case
to me to be some doubt on this point.
by Sheil, and the judgment of De Villiers, 0. J., prove
mind that there was some uncertainty as to the law in

There seems
reported
to

my

Holland, even in the seventeenth century. This is clearly shown
in the passage from Dalloz (Louage 3, sect. 10), which has been
referred to.
lessee is in

Hotohton
Estate

MoHattib

others.

Commenting on Pomponius

I

1^94

Speaking of the
a

less

lessee

(preneur), he says:

"The

favourable position as against the owner than

^^° s^"'^^^Jorissen, J.
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demnify him
see

why

he,

must pay

his

rent punctually, and in-

damage done to the property
under him and therefore I cannot

against all injury or

by himself

either

r.

McHattie

He

usufructuary.

the

who

or

by those

;

enjoys no favour, should be compelled to be

AND BaEEAT,

generous, and to leave the owner whatever he has iixed to the

Jorissen, J.

judgment was given by
property or planted in the ground.
the Court of Eennes on the 17th October, 1575, by which a lessee

A

was granted permission

to

remove

trees

which he had planted."

seems somewhat to conflict with this " If
there are things which the lessee has incorporated into the property permanently to remain part of it, such as trees, timber
structures, &c., then I think the owner has the right to compel the

The following

article

:

lessee to allow such things to remain, 2}rovided he
thereof."

the lessee,

pays him

the

mine

Dalloz therefore assumes that trees are the property of
and says nothing about the rights of the lessee during

the term of the lease, and treats only of the relationship of tho
lessor

and

lessee at the expiration of the lease.

But what

rights, then, has a lessee ?

Or where,

indeed,

is

there

in the contract of lease anything which forbids the lessee to plant

them down ? The lessor is obliged to
what he has hired, as Pomponius
(Digest, 19, 2. 9) puts it "feni quod condimt" and the lessee must
at the expiration of the lease hand over the property in the same

trees

and then

to

cut

give the lessee the full benefit of

;

state in

and

which he received

nurseries,

no objection

unable to adopt this view.

With regard

it.

is

raised

— only

to vegetables, grain,

&o.

to trees,

Mr. Leonard has rightly

am

I

insisted on

the duty of a Judge, in the absence of special provision, to construe
the law widely, or, to use the words of a great jurist, " not what
strict logic requires,

course,

would

but what our daily experience,

and our sense of

justice

not, however, justify a

demand must be

Judge

social inter-

enforced."

This

in giving for the sake of con-

venience a judgment in conflict with an existing law.

But, as far

no law which deprives a lessee of his right to
trees which he has himself planted.
Now, assuming even that the
eucalyptus trees (arhores grandiores) which the defendants have
planted are timber trees, then still the interdict which is asked for
as I

know, there

is

cannot be granted, for the lessee must be allowed to improve the

growth of the forest which he has planted by proper thinning,
that at the expiration of his lease he will be able to
able conditions with the

make

so

favour-

owner concerning the compensation

for

—
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But I am prepared to go a step further.
to do with a new industry.
Lessees

In the present case we have

1894

Houghton

take larger or smaller pieces of ground from one or other fanner,

Estate

with the expressed and known object of planting trees for the
supply of poles to the mines. The eucalyptus is, according to the

^^ Baeeat.

evidence, specially suited for this purpose

;

for,

although capable of

becoming a giant of the forest, it has also the property, when the
trunk is carefully chopped or sawn, of throwing out after three or
four years fresh shoots, so that in the space of fifteen years three

be gathered. What is to become of the
stumps which remain at the termination of the lease is
a question on which I am not now called upon to say anything.

may,

crops

so to say,

trees or the

I merely decide that the lessee has the right to cut trees which

have been planted by him.
parties to the contract.

The

This was admitted by the original
plaintifE

company, I

am fully satisfied,

what the defendants had done when they
took over the property. They confirmed this by their silence, and

had fuU knowledge

of

their conduct.
To rely on the strict letter of the contract,
which speaks only of " agricultural purposes," is to go either too
far or not far enough for by giving a strict interpretation to this
phrase we might exclude even vegetable gardening, which is
repeatedly admitted by the plaintifE in the pleadings to have been
For these reasons the
the defendants' real scope of operation.

by

;

claim must be dismissed with

MoRicE,

J.

Chief Justice,
the case

;

:

costs.

After the exhaustive judgment delivered by the

it is

not necessary for

me

to recapitulate the facts of

but as the points which have arisen in the case are of

great importance, I shall state shortly the reasons

why

I concur

with the Chief Justice. The point for decision is Has the lessee
of a piece of ground, who has not stipulated in the contract the
purposes for which the ground may be used, and who during his
:

lease has planted a
trees during the

number

of blue

term of his

lease,

gum

trees, the right to cut

and

to sell

them

for his

the

own

benefit?
It

is

argued on behalf of the

planted becomes part of the

soil

plaintifE that everything that is

quicquid plantatur

and therefore becomes the property of the owner
chief point

—

i.e

,

made by

the defence

si/lva quce succisa

is

that blue

—

solo, solo cedit

of the

gums

soil.

The

are sylva ccedua

rursus ex stirpibus atque radicibiis renascitur

McHattie

Jorissen, J.
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(Voet, 7,

person

22)— and

1.

who

THE HIGH COURT

by law such

that

has the use of the ground.

been proved that blue

gum

can be cut by the

trees

am of

I

opinion that

trees are sylva ccedua

r.

MoHattie
AND BaEEAT.
Morice, J.

As

that

a usufructuary has the right to cut sylva ccedua for sale,

lease is a contract de urn, the lessee

it

has

is to say,

up from the

are properly cut they again sprout

when they

;

roots.

and

must consequently enjoy

It appears from Voet (19, 2. 10) that a lessee

similar right.

as

a
is

entitled to sylva ccedua.

But the

lessee in this case is in

fructuary of

whom Yoet

was on the ground

sylva ccedua

a better position than the usu-

22) speaks; for in Voet's case the

(7, 1.

at the

time when the usufructuary

entered into possession, while in the present case

has been

it

planted by the lessee himself.

Whether the

lessee is entitled,

during his

lease, to

cut trees

which are self-sown, even if they are not sylva ccedua, I leave an
open question. Taking into consideration the rule that no one can
enrich himself at the expense of another, and the principle of the
contract of lease, that the lessee

ground, and must hand
received

it,

even

trees,

I

am

it

hand over the ground in a
It

was

for the use of the

inclined to hold that a lessee

they are not sylva

if

he received

must pay rent

over in the same condition in which he

less

is

entitled to cut

provided he does not

ccedua,

valuable state than that in which

it.

laid

down by De

Yilliers, 0. J., in

Be Beers

Consolidated

A. Exploration Co. (3 Shell, p. 438), that under
y.
an ordinary lease the lessee can, during the term of the lease,
remove buildings which he has erected, provided no damage is

Mines

L.

8f 8.

thereby caused to the ground.

He is of

opinion, however, that this

principle cannot be applied to trees, as they

ment from the

soil.

This distinction

is,

in

draw

their nourish-

my opinion,

founded on

false legal principles, for it is possible to restore to the soil the

nourishment which has served for the growth of the trees.
I am therefore of opinion that the real test of the lessee's right

remove trees from the soil lies in the answer to the question,
ground impaired or damaged by the action of the lessee ?"
If not, then the lessee must be held to have the right to remove the

to

" Is the

trees.

lessor,

A

lease is not supposed to bring

other than the rent

;

and I think

any
it is

special gain to the

better to base our

decision on the real principles of the contract of lease, than on such

an

artificial

rule of law as quicquid phnfafur

solo, solo cedit.

But

it

:

Ill
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question, whether a lessee can remove trees which he himself has

is

1894

planted.

HOTJaHTON
Estate

cut,

McHattie

Here we have to deal with trees which, when properly
again sprout up. For these reasons I am of opinion that the

defendants are entitled to deal with the trees as with a crop.

judgment must therefore he
Attorneys for plaintiff

Van

:

Attorney for defendants

My

for the defendants, with costs.

BoescJioten

and

SCHOLTZ

to

This was an application for an order to compel the Eegistrar of
Deeds to cancel a mortgage bond, passed by J. L. Yan Eeenen and
Co. in favour of the firm Fass and Co.
It appeared that the debt, as security for which the bond had
been passed, had been paid, and that a certain partner in the fii-m,
Pincus by name, had given a power of attorney to the applicant to
appear before the Registrar of Deeds on the firm's behalf, and conThe power of attorney
sent to the cancellation of the said bond.
was signed Pincus, Fass and Co.

The

Registrar of Deeds,

when

requested to cancel the bond,

on the ground that aU the partners of the firm had
not consented, and that the agent could not be regarded as holding
the general power of the partners, as in a case of this sort one of the
partners in the firm had no authority to act on behalf of the whole
so,

firm.

The bond was passed as security for a
The cancellation of the bond is nothing more

Wessels, for applicant

debt due to the

fibrm.

:

MOEICE, J.

receive

to give receipts

firm, on payment of the debt.

refused to do

C.J.

JOEISSBN,J.

payment, on the firm's hehalf, of the
for the same, has also authority to execute a
power of attorney, in the firm's name, for the purpose of cancelling a mortgage bond, passed in favour of the firm as security for a debt due io the

partner wJio has authority

Coram

KOTZE,

REGISTRAE OF DEEDS.
and

Morioe, J.

Loreniz.

V.

firm's debts,

AND BaEEAT.

Paul Nel.

:

H.

A

V.

1894
16 Febritarii.
19 February.
20 February.
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than the granting of a receipt for payment of the deht, and there-

I89i

SoHOLTz

_

*•

Kegisteae of
Deeds.

fore each partner can consent, in the firm's
tion,

name, to such canceUa-

exceeding
(Story on
° his authority as partner.
'
\
124-5
Loino v. Begistrar of Deeds, 4 Buch., 1875,

without

Agency,

§

;

p. 132.)

KoTZE, C.

J.,

in delivering judgment, said

:

It

is

quite true that

one of the partners in a firm has no power to hind the firm, nor to
alienate fixed property belonging to the firm, unless he is acting

But

within the objects of the partnership.
it

in the present case

appears that Fass and Co. obtained the bond for debts due to the

firm in the ordinary course of business.

The matter must

there-

fore be regarded as a transaction of the firm within the scope of

The debt which the bond secured has been paid,
of the bond is therefore equivalent to the

its objects.

and the cancellation

Now

granting of a receipt.

ment

of,

and

a partner

to grant receipts

for,

is

allowed to receive pay-

moneys due

to his firm.

With

regard to the signature being in the form Pincus, Fass and Co.,

may

it

be said that Pincus, being superfluous, can be regarded as not

having been written, and Fass and Co.
Registrar to cancel the bond.

name Pincus appeared alone,
tion in the name of the fii'm.
MoRicE and Jokissen,

The Eegistrar was

It
for

is sufficient

to authorise the

would be a different case if the
then there would be no authorisa-

JJ., concurred.

therefore ordered to cancel the bond, but no

order as to costs was made.

EX PARTE

Coram:

KOTZE,

A. M. E.

YAN EEENEN.

C.J.

JOBISSEN J

MORICE

J.

mortgage bond, passed on the property of
petition of

an

memher of the firm,
-

5 March.

u,

firm, cannot he cancelled on a

executrix, xolio alleges that the deceased testator

before

ing upon all concerned

to

a

notice has

was

the only

appeared in the Staats Oourant

shmu cause why

call-

the petition should not be granted.

was presented on the 5th March praying for an order
upon the Registrar of Deeds to cancel a mortgage bond of 5,000/.
-^ PETITION

-

:
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passed by Jacob L. Yan Eeenen and Co., of Vryheid, in favour of
Fass and Co., of Natal. The ground upon which the Eegistrar

189*

eT^hi>

refused to cancel the bond was that the said mortgage bond was ^-^ Reenen.

by the firm J. L. Van Eeenen and Co., in whose name the
property was registered; whereas the cancellation was asked for
passed

by A. M. E. Yan Eeenen

in her capacity as executrix in the estate

of her late husband, Jacob L.

Yan Eeenen.

Barber, for applicant, read several affidavits to prove that Jacob

Yan Eeenen was the only member
Eeenen and Co.

L.

of

the firm J. L.

The Court was, however, of opinion that the
by the Eegistrar were sound, and ordered notice
to be published in the Staats

Yryheid, calling upon

all

Yan

reasons advanced
of the application

Courant and in a local paper at

concerned to show cause within two

months why the application should not be granted.

KIEEIE

Coram

KOTZE,

THE STATE.

C.J.

^^^^
5 March.

CRIMINAL

LAW—THEFT— INDICTMENT—APPEAL— COSTS
AGAINST LANDDEOST EEPUSEDt

The indictment in a charge of theft must
done loith intent

to steal.

— Appeal in

set

forth that the wrongful act was

criminal cases allowed on points not

raised in the Court below, where those points affect the very essence of the
Application to order the Landdrost to pay the costs of the appeal
crime.

—

refused.

This was an appeal from the decision of the Landdrost of
Christiana, by which the appellant was sentenced to six months'
The appellant was charged
imprisonment and fifteen lashes.
with the crime of theft, " in that he, on or about, &c., &c., committed the crime of theft, in that the said Kierie unlawfully took
and carried away from the dwelling-house of 0. C. the sum of
9/.

sterling, the lawful property of the
0.

said C.

C, without
I

his
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knowledge and against his consent wherefore," &c. The accused
'was found guilty, and he now appealed against the finding on the
ground, inter alia, that the indictment was faulty, as the allegations
:

therein contained were not sufficient to establish the crime of theft,

there being no allegation of an intent to steal.
this

It appeared that

objection had not been taken before the Landdrost.

[KoTZE, 0.

J.

:

It has already been decided

the case of The State

v.

Barclay and

by

this Court in

others, that the indictment in

a charge of theft must contain an allegation that the wrongful
appropriation was

made with

intent to steal.

But

as the exception

was not raised before the Court below, there still remains
question, Can the Judge in appeal take cognizance of it ?]
F. Krause, for appellant
constituent of the crime,

As the exception affects an essential
and not merely an accessory or formal
:

element thereof, the Court has the right to consider
it

the

it

even although

was not raised before the lower Court.
Hiscoch, for the State

In the

:

It

is

too late to raise the objection now.

which the Chief Justice laid down the
principle which is now relied on, the exception was raised in the
first instance.
Moreover, the Court has already, in Baerveld v.
earlier case, in

adopted the rule that in civilihus the Court will not,
on appeal, take cognizance of any exception which has not been
LeushoeJt,

raised in the first instance.

KoTZE, C.

J.,

ex facie faulty,

in delivering judgment, said
as it

:

The

indictment

appropriation took place with intent to steal.

A wrongful

priation does not always constitute the crime of theft

therefore necessary,

if

a person

is

;

instance, a person takes the carriage of another,

appro-

and

formally charged with

that an intention to steal should be expressly alleged.

to

is

contains no allegation that the wrongful

it is

theft,

"Where, for

merely with

intent

go for a drive, without the owner's knowledge and consent, such

person

is

certainly guilty of a wrongful conversion, but does not

commit a

theft.
Under sect. 24 of the Criminal Procedure Ordinance of 1866, the law requires that " a strict accuracy in the legal
description of the crime " shall be observed.
With regard to the

question whether the Court has the power, on appeal, to take
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cognizance of an exception whicL. has not been raised in the
instance,

we

Under

procedure.

that sub-section the Court

to review any action of any Court
terested, if

first

mtist refer to sect. 8 (d) of the Ordinance on criminal
is

given the power

Any

the

State.

on petition of the parties in-

such action discloses any serious irregularity in the

administration ofjustice.

i^^*
•k'tcbtc

Kotze, C.J.

omission to allege in the indictment

a really material element of the alleged crime must be regarded
as

an irregularity of such a

serious nature that the Court is in

duty bound to take cognizance of it, even if it was not made the
ground of an exception in the lower Court. The omission, therewrongful act was committed with
and the appeal must therefore be allowed.
The Court has been asked to order the Landdrost to pay the costs.
But the Landdrost has done nothing to expose himself to such a
fore, of the allegation that the

intent to steal

Nor

penalty.

is fatal,

is it

the practice of the Court ia criminal appeals to

allow costs against the appellant or against the State.

It

is

true

that the Landdrost has not displayed an intimate acquaintance

with the law, but he is not expected to possess the same intimate
knowledge of law as a Judge. The Court is, as a rule, satisfied if
it appears from the decision of the Landdrost that substantial
justice has

been done.

Attorney for appellant

:

Sheppard.

LIQUIDATOES OF THE EEPUBLICAN AND COLONML

^'"•«'»

•

^f^t

LOAN AND AGENCY COMPANY

^

EUSTACE AND DALY.

7 HtdvcJi

drawn for

accommodation of a third party
with the knowledge of the person in whose favour it has teen drawn, the
latter is not entitled in law to enforce payment of the note.

When a promissory

note has heen

the

This was an appeal from the judgment

of the Landdrost

of

Potchefstroom.

From

the facts before the Court

keeper of the Eepublican and Colonial

it

appeared that the book-

Loan and Agency Company,

a certain Giddy, had during the year 1892 overdrawn his account

i2

,
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with the company.

LiauiDATOEs
OF THE

Republican
loatt and

Agency

Co.

V.

Eustace
AND Daly.

0. Ohiappini, the local secretary of the

As

company, who had knowledge that the book-keeper was overdrawn,
was expecting the inspector, he advised the book-keeper to put his
account in order at once.

The book-keeper did

this

by lodging

twp promissory notes in favour of the secretary, for 75Z. and 35/.,
signed on his request by Daly and Eustace respectively. The
notes were made payable on the 17th December, 1892, but were
not duly presented for payment on that date. The company was
placed under liquidation during the year 1893, and the notes were

by the liquidators
The makers refused

presented for payment

of

the

company

in

on the ground
December of that year.
for
which they
notes
accommodation
were
merely
that the notes
Landdrost
held that
The
consideration.
had received no valuable
this plea

nature of

with

to pay,

was good, as the secretary of the company knew the
the notes, and gave judgment in favour of the defendants

costs.

This judgment was
Coster,

for

now brought

appellants

accommodation notes

:

The

in appeal.

allegation

that

the notes were

not conclusive, as they were made in

is

favour of the company to cover an overdrawn account with the

company, which therefore was the real holder for value. In
support of this contention he quoted Byles on Bills, ed. 1891,
pp.

136—138.

The

rule as to provisional cases must
an
application for provisional sentence.
here be followed, as this is
As the notes were not presented on the due date, provisional
sentence cannot be granted. Besides, no consideration was received
by the makers. The notes were given for the accommodation of
Griddy, with the full knowledge of the secretary.
He cited
Trustees of Stellenbosch Bank v. P. A. Myburgh (Buch. 1876,
Harris v. Executors of Krige (2 Juta, p. 399) Simpson
p. 206)
iV. 0. V. Nande (2 B. D. 0. p. 156)
Gardner v. Coleman (1 Eoscoe,

Kleyn, for respondent

:

;

;

;

p. 60).

Postea.

April, 1894.

These are two appeals against judgments of the
Landdrost of Potchefstroom upon claims on two promissory notes.
In my opinion the chief defence of the defendants is based on the
JoRissEN, J.

:
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argument that an accommodation note gives no right of action
where it is clearly proved that no consideration has heen received.
Appellants' counsel defended the proposition, which in the abstract

I accept, that under the doctrine of no consideration, other things
heside money, cash, merchandise, and such Kke must be thought

A maker of

a note

may

of.

give the note for the sake of friendship,

made

to a friend, or to settle a

friend's overdraft with a bank.

When

such a note

friend,

whose debt

to the

bank

is

is

is

accepted

by

placed to the credit of the

thereby discharged, then the

bank, as holder of the note, cannot be dismissed with an allegation

The maker has had value in the
payment of his friend's debt this was clearly what he wished. He
must pay the bank, and can have his remedy in law against his

that there was no consideration.
:

friend.

The point
now

the case

now to decide is this
demand the application of

for the Court

in appeal

Landdrost was

:

Do

the facts of

The

this rule ?

and he therefore dismissed the claim for the payment by Daly and Eustace of the
notes drawn in favour of C. du P. Chiappini personally, and not in
his capacity as secretary of the Republican and Colonial Loan and
Agency Company. This company was placed under liquidation
in 1893, the notes were dated 17th March, 1892, and fell due on
17th December, 1892 they were never presented by Chiappini,
of opinion that they did not,

;

but were

presented

for the

first

time by the

liquidators

in

December, 1893, and on non-payment summons was issued. From
the evidence it appears that a certain Giddy, book-keeper of the
said company, owed money to this institution, having overdrawn
Fearing the arrival of the inspector, Chiappini told
the book-keeper that his account must be put in order. The bookkeeper obtaiaed promissory notes for 751. and 351. from Eustace
his account.

and Daly in favour of Chiappini. Chiappini, without authority
from the makers, placed the amount of the promissory notes to the
The Landdrost has found that Chiappini had
credit of Griddy.
knowledge of the fact that the notes were pm-e accommodation
It is certain that if they had
notes, or notes for no value received.
been made in favour of Giddy himself, and he, instead of the
present liquidators, was bringing the action, he would in aU probability be successfully met with the plea that they were accommodation notes.

Now,

LiaUIDATOBS
OF THE

Republican
Loan and

Agency

Co.

V.

Etjstace

AND Daly.

for instance, to cover advances

the bank, and the amount thereof

1894

does the fact that Chiappini

is

the holder

make

Jorissen, J.
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any

LlQUIDATOES
OP THE

Republican
Loan and

Agency Co.
1).

E-gsTAOE

AND

difference

suffer

;

and must the

liquidators, the actual holders,

through the weakness of the proof of debt

?

now

The Landdrost

thought they must, taking into consideration a sort of mutual
obligation between the secretary

and the book-keeper

of the com-

pany, confirmed by the long delay before the notes were presented
I am inclined to confirm his judgment, and to refuse
Mr. Coster's doctrine to this case, although I accept it in
all other respects.
I have taken special cognizance of the fact that
the amount of the promissory notes was placed to the credit of
Giddy without the consent of the makers, evidently with the
purpose of being able to show clean books should the inspector
turn up. This case is somewhat analogous to 'Harris v. Krige's
for payment.

DAI.T.

to apply

Jorissen, J.

Executrix, 2 Juta, p. 399.

Ameshoff,

J., concurred, but expressed no opinion on the
accommodation as argued by Dr. Coster, as those
doctrines were in his opinion not applicable to the present case.
The notes were not made in favour of Griddy, but of Chiappini.
The judgments of the Landdrost in both cases were confirmed,
with costs of appeal against appellants.

doctrines of

Coram

H.

:

AMESHOFF,
JOEISSEN,

J.

AND

H.

ZEEDBEBEEG

v.

J.

S.
1894

C.

J.

A

8 March.

AND D.

FEANK.

carrier of passengers, in the absence of a special agreement concerning liahility
for haggage, is liahle for compensation for loss of, or damage to, the

baggage.— A passenger
consented

to,

the carrier

is

not presumed to have knowledge of, or

regulations, printed hy the carrier

from

on the

ticket,

to

have

which exempt

liability for baggage.

This was an appeal from a judgment delivered by the Landdrost
Zoutpansberg on the 12th September, 1893. The respondents

of

(then plaintiffs) brought an action in the Court below against the
appellants (then defendants) for

damages to the amount of 100^. for
baggage during a journey by coach from Pretoria to
Smitsdorp. The facts are as follows:— The appellants are post
contractors and carriers of passengers and passengers'
baggage
loss of their

'
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between Pretoria and Pietersburg. On the 25th January, 1893, a
certain Leon Frank, their agent at Klein Letaba, being then at Zeedeebeeg
Johannesburg, booked by telegram two seats in the next northFeank.
ward bound coach for his two sisters. They arrived at Pretoria
the day before the departure of the coach, and sent a box containing their luggage to the coach office, according to their statement, with a letter from their brother to appellants asking them

to convey

it

in the safest

manner

early the next morning, went

first

to Smitsdorp.

The coach

left

to the post office to fetch the

mail bags, stopped at the Transvaal Hotel to take up the two

and then at the office of the appellants, where the tickets
were handed to the passengers in an open envelope.
The box with their luggage was fixed on the top of the coach in
the usual manner.
On their arrival at Smitsdorp the box was
missing.
According to the ladies' statement, it contained about
100^. worth of gold and silver jewellery, ornaments (five watches,
seven brooches, pins, earrings), three bl. bank-notes, and about 25/.

ladies,

The claim was

worth of other things.

for lOOi?.

Appellants, defendants in the Court below, admitted the receipt
of the telegram, denied the receipt of the alleged letter,

and

made a

on their regulations printed at the back of
the passenger ticket, under which their liability for the loss of
luggage was limited to bl. a packet unless a higher value was
specially declared in which case, in addition to the ordinary tariff,
tender of

51.,

a special

tariff

relied

;

charge must be paid to cover the extra

risk.

Misses Frank had sent their box as ordinary luggage.
delivery

and acceptance

of the tickets

bound them

of the regulations printed on the back.
for

unpaid fares and

A claim

freight which was also

The
The

to the conditions

in reconvention

made

is

of

no im-

portance here.

The Landdrost gave judgment

for the 100/. claimed, subject to

deduction of the amount claimed in reconvention, on the grounds
that the plaintiffs were not acquainted with the contents of the
regulations printed on the tickets, that their attention was not

drawn

to the regulations, nor

note of the regulations

when

had they an opportunity

of taking

the tickets were handed to them as

the coach was leaving.
Tobias, for appellants

:

There was a " consensus " between the
The respondents must be presumed

parties, therefore a contract.
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to have been acquainted with the regulations and conditions under
which
their luggage was carried.
Not only did they have notice
Zeedeebeeq
"
regulations
conditions placed in their
of
the
by
having
written
the
-p
1894

Leon Frank himself, who contracted with the appellants
and received the tickets for them, was fully
acquainted with the conditions on the ticket, as he was formerly

hands, but

as agent for his sisters

agent for the Zeederberg Brothers at Klein Letaba.
the respondents only received their tickets for the

they were on the point of starting, they had

still

first

Although
time when

abundant time

them before they reached their
destination.
They knew well that there was something or other
on the ticket which they were expected to read. If they had done
so they would have been able to safeguard themselves at one of
the intermediate stations by making a declaration of value. The
notice as given was sufScient. (Brown on Carriers, p. 153.) They
tacitly submitted to the conditions by their conduct.
There was
and opportunity

therefore

to

examine

" consensus " between

a

binding contract arose.

the parties out of which a

Moreover, the

articles mentioned in the
annexed to the summons could not be held to fall under the
term " luggage " in its legal sense. In addition to the clothing,
the box contained five watches, seven breast pins, three 51. bankAccording to the decision in the case of Stretton v.
notes, &c.

list

Union Bteamship Co. (1 E. D. 0. p. 315), luggage only included
by a passenger with^him for his own use or

that which was carried

convenience, and

was

standing in

It could hardly be

articles

life.

to be judged according to the passenger's

were for personal

use.

presumed that

They were

all the lost
" valuables " and their

value should have been declared.
Gloeie, for respondents
The conditions on the ticket were not
binding according to Eoman-Dutch law. By our common law a
carrier was under an extended liability equal to that fixed by the
:

Roman

law.

When

himself from his legal

a carrier of passengers
liabilities

sought to exempt
by means of printed conditions of

the onus was on him to prove that the passenger
claiming compensation according to the law had knowledge of
carriage,

the conditions of liability and expressly or tacitly accepted them.
The proof of a " consensus " must be clear and distinct. In

the present case

it could not
be said that the respondents
agreed to the conditions, or that they either actually or presumably
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had knowledge of them. It was only when the journey had
already begun that the tickets were handed to the passengers, who
therefore had no time to examine them before their departure.
There was a clear distinction between the case now before the
Court and that of Sfretton v. The Union Steamship Co. In the latter
case the conditions of carriage were printed on the back of- the
and notice was drawn to them by the words " see back " on

ticket

The rule to be deduced from the numerous
amounted to this that if a passenger
on the face of which attention was drawn to what

the face of the ticket.

cases cited in that case

received a ticket

:

was written on the back, he was presumed to have read also what
was written on the back, and he was consequently bound thereby,
even if he had not read it but this was not so if his attention had
not been drawn to what was printed at the back of the ticket by
;

words appearing on the back thereof. Now, in the present case
the respondents' attention had not been drawn to, nor were they
aware of, what was at the back of the tickets. Moreover, in the
ease which had been cited the plaintiff received her ticket long
before the steamer left and had therefore an opportunity of
examining it. "With regard to the articles for which compensation
was claimed, he could only say that they might well be included
under the term " luggage."
clothes

The

varied with different

taste as weU. as the fashion in

people.

One found

bedecking herself with jewels, another not.

pleasure in

Personal luggage

meant for the use and convenience of the
would vary with their station and habits.
It had
{Stretton v. Union Steamship Co., and eases there cited.)
often been held that moneys and jewellery intended for the use of
the passenger was ordinary luggage for which the carrier was prima
included

all articles

passenger,

which

facie liable.

Postea.

12th April.

Ameshoff, J.
myself in March

:

This appeal was heard before Jorissen, J., and
and judgment was then reserved. The re-

last,

spondents sued the appellants in the Court below for damages in
respect to the loss of a box which the appellants in their character
as proprietors of a public coach undertook to carry.

lants are contractors for the Grovernment postal service
to Pietersburg,

on that

and the respondents were

service.

Upon

The

appel-

from Pretoria

carried with their luggage

being sued, the appellants tendered

5/.,

1894

ZEEDEESEEa

„

"•
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Zeedeebeeo
Feahk.

reljing upon section 8 of their regulations,

themselves to pay
is

5/.

by which they hind

for every package lost unless a higher value

hy the passenger, and an extra payment is made to
The Landdrost of Pietershurg finds as a
that the respondents had no knowledge of this regulation, and

declared

cover the greater risk.
Ameshoff, J.

fact

there

is

no reason

The only point
liable for the

must in
cannot

why

the Court should go behind this finding.

for decision

is

therefore this

proved value, even where

it

:

Are the

appellants

clearly appears that

it

all

reason be taken that the lost articles to a great extent

be,

considered to be articles which fall under the term

" luggage "?

I

am

of opinion that they are so liable.

proved that there was no agreement.

To assume

It has been

consent from an

acceptance of a ticket, and then again to assume from such accept-

ance knowledge of the regulations printed on the back of the
is

dangerous and inadmissible.

The

public

is

ticket,

not obliged to have

knowledge of this arbitrarily-made regulation, and cannot be presumed to have knowledge thereof, as the regulation is an internal
and not a public law. The respondents cannot, therefore, be met
with the

maxim

" habet quod

sibi

impidei " unless

it is

proved that

respondents have expressly agreed to the special conditions.
there

is

If

no such proof the appellants cannot succeed, and are bound

pay the proved value of the goods received by them. The judgment of the Landdrost of Pietershurg must therefore be confirmed
vdth costs. I have not mentioned in my judgment the decision of
the Court below on the claim in reconvention, to which no objections
to

have been

raised.

JoEissEN,

J.,

concurred.

Attorney for appellants

Tobias.

:

Attorney for respondents

:

Berranye.
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JOEISSEN,

ADMISSION—EULB OP OOUET
Under

the I5th Bale of Court, sect. 4,

attorney.

He can

he

No.

75,

an advocate can

SECTION
he

1893

4.

admitted only as an

admitted as conveyancer and notary on proof that he has

Upon application hy an adand conveyancer the Court does not require

passed an examination in these two branches.
vocate to he admitted as a notary

that he shall have served as an articled clerk with a notary or conveyancer.

This was an application

for the admission of the applicant,

an

High Court, as attorney, notary and conveyancer.
The application was made under the 75th Rule of Court, sect. 4.
advocate of the

Although the 75th Eule of Court,
which provides that any person who has the qualification
of an advocate is entitled to remove his name from the roll of
advocates for the purpose of heing admitted as an attorney of the
Court, does not say in so many words that he is also entitled to be
admitted as a notary and conveyancer, yet the word attorney may
be held to include notary and conveyancer. As an advocate is presumed to have knowledge of the law as a whole, and of practice, we
ought to assume that his knowledge is sufficient to make him a
competent notary and conveyancer. Where an advocate in practice
Jacohz, for the applicant

:

sect. 4,

makes

application for admission as a notary, the Court will not, as

in the case of students, require proof that he has served under

written articles with a notary for a certain time as clerk.

Ex parte

In

V. Otto even a student was admitted as attorney, notary

and conveyancer, although he had not served the

full

term of three

years with an attorney, notary, conveyancer, or any of the

mentioned in the 75th

Rule

officers

of Court.

The Incorporated Law Society, opposed admission as
The rule is clear, leaving no question for interpretation.

Muller, for

a notary

:

The word

attorney, there used, is capable of

no other than the usual

meaning. The distinction between the branch of the profession
which an advocate practises and that which an attorney practises
is small compared with that which exists between the practice of an
advocate and that of a notary. The office of notary is regarded as
a wholly distinct

office.

The

qualifications are different.

J.

Notaries

aeptembcr.
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Ex

parte
KiirasMiLi.

are in Holland public ofEcers

and receive their authority to practise
from the Grovernment (Kotze's Yan Leeuwen, bk. 5, 20. 5), to
-vi^liieh they are also responsible, as used also to be the custom in the
Cape Colony before the law of 1858. (Tennant's Notary's Manual,
direct

p. 19.)

12th March, 1894.
KoTZE, C. J. The applicant, an advocate practising before this
Court, applied before Jorissen, J., in chambers on the 21st of
Postea.

:

September of last year for admission as an attorney, notary and
conveyancer of the Court, under the 75th Eule of Court, sect. 4,

which provides that a quahfied advocate can be admitted as an
attorney.
In practice this is done by an application by the advocate to have his name removed from the roll of advocates and
placed on the roll of attorneys.
In support of this application to
admit the applicant as notary and conveyancer as well as attorney,
the argument was advanced that an advocate must, on account of
his wide knowledge of law, be held to be competent to practise as
This argument cannot be accepted, as
a notary or a conveyancer.
the duties of these branches differ widely from each other.

branch of an advocate

is

so

The

closely connected with that of an

attorney that it can readily be presumed that an advocate is acquainted

with the work of an attorney.
of a notary or conveyancer.

But it is different with the calling
These are wholly different offices, for

which a special training is necessary and which require a special
knowledge forming no necessary part of an advocate's professional
knowledge. Therefore it cannot be assumed without proof that an
advocate is competent to practise as a notary or conveyancer.
Before the applicant can be admitted as a notary or attorney, he
must produce proof that he has successfully passed an examination in
such branches of law or jurisprudence as may be determined by the
Board of Examiners but this Court will not require of an advocate
proof that he has served as articled clerk to a notary or con;

veyancer.

JoKissBN,

J.,

concurred.

Applicant's attorney

:

Jas. Berrange.
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Coram:

THE MINING COMMISSIONER OF J0HANNE8BUEG
N. 0. AND F.

J.

BEZUIDENHOUT,

KOTZE, C.J.
MO RICE T
jorissen'j.'

Jun.
1894

PEGGING OF CLAIMS WITHOUT LICENCES.

A

l'^ -^'"''''•

person who pegs off claims when he has not provided himself with the proper
licences acts in contravention of sect. 70 of the Gold Law (18 of 1892), and

can not in any case
licences,

he protected against another

who, duly provided with

has pegged or repegged the same claims, even at a later date.

Certain portion of the proclaimed farm Doornfontein, known as
was reserved for a township by a contract between
the Government and the owner, Bezuidenhout, jun., the defendant
in the present case.
Four years later the Government, under
Bezuidenville,

Executive Council Eesolution of the 3rd October, 1893, Art. 564,
and on the request of Bezuidenhout, jun., consented to the

and to the removal of the
under certain conditions mentioned in the said
Early on the morning of the 4th October, 1893,
resolution.
the plaintiff pegged off eight claims on BezuidenviUe
and
immediately afterwards the defendant, Bezuidenhout, jun., pegged
Later in the morning both parties
off the same eight claims.
obtained licences for the same claims but the plaintiff obtained his
about half an hour later than the defendant, Bezuidenhout, jun.,
who immediately hurried back to the claims with his licences, and
cancellation of the township contract

reservation,

;

;

took and retained possession of the eight claims by retapping the

When

month later, applied for the renewal
he was refused by the Mining Commissioner.
Hence arose the present action, in which the plaintiff prayed
(1) for a declaration that he was entitled to peg off the eight
claims; (2) an order compelling the Mining Commissioner to
pegs.
of

his

the plaintiff, a

licences,

renew his licences; (3) an order compelliag the defendant
Bezuidenhout to vacate and place him in possession of the eight
claims, or in the alternative to pay 25,000/., the value of the
claims.

The Mining Commissioner N.
that he

by

law.

0., the first defendant, pleaded

had merely acted in the capacity conferred upon him
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^
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The second defendant, Bezuidenhout, jmx., denied the plaintiff's
had pegged without licences, and upon

right to the claims, as he
private

CoMMissioNEE
OF Johannes -

and

THE HIGH COURT

and not open ground.

Evideuce was heard on the 13th and 14th of February, and the

argument now proceeded.

Bezuidenhout,

Juir,

J.

W. Leonard

(with

him

Curlewis), for plaintiff

:

The township

contract of the 29th October, 1894, was cancelled,

and the reservation removed, not on the 4th of October, 1893, the date on which
the contract was formally cancelled at the Mining Commissioner's
ofBce, but on the 3rd of October, 1893, when the Executive Council
took

its

resolution,

Article

The

664.

pegged on open ground and retained

plaintiff

consequently

his right to the claims, as

he took out licences within a reasonable time.

Bezuidenhout,

jun.,

by entering into the township contract gave up his licences, and
therefore had no rights to the claims on the 4th October, 1893.
Moreover, Bezuidenhout, jun., had not complied with the conditions of the Executive Council Eesolution of the 3rd of October,

1893, nor had he proved
the

making

how many

boiid fide

claims he had before

of the township contract.

Esselen (with him Stockenstroom) for Bezuidenhout, jun.
The
ground was not open ground before the 4th October, 1893 for
before the contract was eanoeUed at the Mining Commissioner's
office on that date there was no consensus between the parties to
the contract, but there was still a locus penitentice. The contract
was therefore still in force before the cancellation by the Mining
Commissioner and J. G. Meyer q.q. Bezuidenhout and the plaintiff, when he pegged,
committed trespass. Moreover, there is
absolutely no proof that the plaintiff was the first to peg, and the
most we can admit is that both parties pegged at the same time
and therefore had then equal rights to the claims. Even accepting
,

:

;

;

the plaintiff's standpoint with regard to the pegging, he has no
right to the claims, as he pegged without having licences; and

Bezuidenhout, jun., after
plaintiff did so,

having obtained licences before the

formally repegged the claims under those licences.

HoUani (with him F. E. T. Krause),
Mining Commissioner N.O.

for the first defendant, the

Cur. ad. vuU.
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March.

The

1894

plaintifE

prays that the Court shall declare

Blomi^b

entitled to certain eight claims

on certain portions of the farm
^
Doomfontein, pegged by him on the 4th October, 1893 that the Commissionee
^'
Mining Commissioner of Johannesburg shall be ordered to renew the
"^otbH^d
licences issued for these eight claims; and that Bezuidenhout, jun.,
Bezuiden™^^'
shall be ordered to vacate the said claims or to pay the sum of
;

25,000/. as damages.

abandoned.

The claim

for

damages

has, however, been

After having heard the evidence I find that the

pegged the eight claims on the morning of the
4th of October before the defendant, Bezuidenhout, jun., had
pegged them ; that the defendant pegged the same eight claims for
himself immediately after the plaintiS had pegged them, and then
plaintiff, Blomfield,

on the morning of the 4th of October took out licences for the
claims about half an hour before the plaintiff took his licences out.
Now, assuming that the township contract granted in favour of the
defendant by the Government must be regarded as having been
cancelled on the 3rd of October

by

resolution of the Executive

Council, and that the ground on which the plaintiff and defendant

pegged in the early morning of the 4th of October must be regarded
as open ground falling under the terms of the Gold Law, then we
have the following position

:

neither the plaintiff nor the defendant

licences

when they pegged

licences for

claims, including

had

plaintiff, before the plaintiff

;

the defendant, however, obtained
the

eight claims pegged

diately returned to the ground in order formally
which had that morning been put in by him.
position, the question arises

action ?

I think not.

"he who beacons

off

by the

obtained his licences, and then imme-

:

Can the

plaintiff

70 of the Gold

Sect.

to retap the pegs

This being the
succeed in his

Law

provides that

a claim without having licences shall be

pounds and not more than
payment, with
imprisonment, with or without hard labour, for not less than one
month and not more than six months." This provision has been
punished with a

fine of

not

less

than

twenty-five pounds for each offence,

made not only

five

or, in default of

to protect the Treasury, but is a prohibitory enact-

ment, and clearly a person who acts in contravention of it can
This seems to me to have been the
obtain no rights by such act.
intention of the legislatui'e.

The

case of

Humphreys

v.

The Claim

Inspector of Heidelberg, decided on the 20th of February, 1893,
cited in argument, is clearly distinguishable.

and
There the respon-

Eiotze, G.J.
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pegged and then taken out their

licences.

After

all

that had been done, the applicant took out licences and then went

Blompield

Bezitiden-

first

THE HIGH COURT

P^g'S^'i

>

^^^^

then contended that, as the respondents had

pegged without having

first

pegging was illegal, even
^Ithough thoj suhsequcntlj obtained licences before he did. This
contention was in my opinion unsound, and I then expressed my
licences, their

opinion that the applicant could not succeed against the respon(jgiitg_

-^y brothers

De Korte and

Morice, however, gave judgment

In the case of the Mmdelmc
and
others,
decided
v. Coetzee
on the 13th January,
1888, and also cited during the argument, I expressed myself as
follows " I have carefully gone into the Gold Law (Law 8 ofagainst the applicant on another point.

Reef Syndicate

:

1885, as

amended

in 1887)

work, keep possession

of,

or

;

and although I

jump

no one can

find that

a claim without a licence, I can

nowhere find that a person, for instance a prospector, must first
The custom is first to
peg and then to take out a licence. Although with regard to third
parties coming along who may have first taken out a licence such a
claim may he lost, yet a person who pegs a claim with the intention
of immediately afterwards taking out a licence does not act in
contravention of the Gold Law."
The penalty clause, sect. 70,
quoted by me, was first introduced in the 30th section of the
amended Gold Law of 1888. Even in the Madeline case the Court
have a digger's licence before he can peg.

pointed out the possibility that a person

who

first

pegged and then

took out his licences might lose his claims as against another person

who had

first taken out his licences and then pegged.
Now, it may
he that, even after the subsequent introduction of the penal clause
of sect. 70 of the Gold Law, a person who first pegs and then takes

out his licence may be protected against all others where nothing or
no one has intervened before the taking out of the licences, as
happened in the case of Humphreys v. The Claim Inspector of
Heidelberg ; but

when

a person, like the plaintifE, elects

fii'st

to

peg

and then to take out licences, he runs the risk of losing
those claims if someone else, properly provided with licences, intervenes and pegs the claims already pegged by the person having no
licence.
Now the plaintifE must stand or fall by the strength of
his own case.
Both parties have pegged the same claims without
licences
the defendant was the first to obtain licences he immediately returned to the gi-ound and formally retapped each peg.
It is impossible for the plaintiff under these circumstances to
claims

;

;
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succeed against the defendant

and if it is held that neither can in
any case be recognized by the Court, in that they both have by
pegging without licences committed an unlawful and prohibited

1894

;

Blomfield
V.

The Mmoia

act which' can never be cured, then the rule in pari delicto potior est Commissioni:b
as JOHANHESconditio defendentis must prevail.
btjeq and
The legality of the cancellation of the township contract by the BezuidenHOUT, JtOT.

Grovernment has not been called into question duriag the argu-

ment

;

it

is,

however, desirable,

when

a contract of this kind

is

and the ground included in the contract is thereby again
Gold Law as open ground, that there
should not be a mere cancellation by the Government, under
instructions to the Mining Commissioner.
Where ground is
brought under the Gold Law as open ground, it is desirable that
at least a proclamation or some other public notice should be issued,
so that every member of the public may have an equal chance and
cancelled,

practically brought under the

opportunity of obtaining for himself, under the provisions of the
claims on the ground which again falls open under the
Gold Law. I .am of opiaion that the claim should be dismissed,
and that the plaintiff should pay the costs of the action.

law,

MoRiCE, J. This case, heard on the 13th and 14th of February,
is an action for a declaration that plaintiff was entitled to
peg off certain eight claims, and for an order that the first defendant shall renew the plaintiff's licences for the eight claims on
Doomfontein, Johannesburg, and that the second defendant shaU
There was an alternative claim for 2,500^.
vacate those claims.
however,
has not been pressed. The facts are
which,
damages,
as
Bezuidenhout, jun., had entered into
The
defendant
as follows
:

1893,

:

—

a lease of the ground on which the claims in dispute are situated,
Subsequently, on
with his father, the owner of the ground.
the 29th October, 1889, the Government granted to the defendant
Bezuidenhout, jun., the right to use the ground under lease for

the laying out of a township.

"When he obtained

this right, it

appears that Bezuidenhout, jun., held all the ground, or a portion
of it, under prospecting licences, the farm being a proclaimed goldfield,

but that he waived his right under such

licences,

with the

object of obtaining the right to lay out the ground for a township.
Some years after, in 1893, he wished agaiu to exchange his right
to lay out a township for mineral rights.

Government through
o.

J.

He

negotiated with the

G. Meyer, and his request was eventually

K

Kotze, G.J.
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the 3rd October, 1893, the Executive Council took a

resolution "to consent to cancellation of the said township contract,

empower the Mining Commissioner of Johanneshurg to
hy virtue of the provisions contained in the
guarantee given by the said Frederick Jacobus Bezuidenhout, jun.,
and thereupon to grant prospecting licences under Law No. 18
of 1892 to and in favour of Trederick Jacobus Bezuidenhout
aforesaid for as many claims as shall be shown to have been

and

to

CoMMiasioiiEE cancel that contract

OF JoHANNEB'

EUEO AHD
Beztiidenhotit, jun.
Morice, J.

in

the lawful possession

money

F. J. Bezuidenhout, jun., on the

of

payment

the said township contract, on

date of

of

a

sum

equal to the licence-moneys which would have been due

the claims

had remained claims and had not been converted

of
if

into

On the evening of the 3rd October, 1893, a special
messenger was dispatched from the ofBce of the Minister of Mines
On the following morning
to Johannesburg with this resolution.
stands."

early (the 4th October), J.

Gr.

Meyer and

other representatives of

Bezuidenhout, jun., began to peg claims on the said ground.

The

plaintiff

diately
is

heard that the claims were being pegged, and imme-

pegged

off

of opinion that

eight claims for himself and others.
it

has been proved

by

The Court

the evidence that these

claims were pegged before Bezuidenhout's representatives drove in

on the same ground as had been pegged by the plaintiff.
After Bezuidenhout's party had finished pegging, J. Gr. Meyer
their pegs

went

to

Acting Mining

the

Commissioner

of

Johannesburg.

Mining Commissioner, met Meyer at his office
about half-past eight in the morning.
Thereupon the Acting
Mining Commissioner endorsed on the township contract that it
liad on that day, the 4th October, 1893, been cancelled, and
Meyer, q.q. Bezuidenhout, also subscribed this endorsement. The
Acting Mining Commissioner then issued 270 prospecting licences
for the claims which had that morning been pegged by
Smits, the Acting

Bezuidenhout's party.

The sum

of 2,400/. appears to have been

paid later on the same day as arrear licence-moneys for the
prospector's
J.

Gr.

claims

originally held

Meyer returned with the

When

by Bezuidenhout.

licences

to

the claims (which,

according to the evidence, was about 9 o'clock in the morning)
the pegs were re-tapped by Bezuidenhout's party.
The plaintiff,
also

went

to

Johannesburg, and obtained

half-past nine in

his

the morning, according to his

licences

own

about:

evidence.

In the following month (November) he applied for renewal of the
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having provided himself with the necessary powers of
The renewal was refused on the ground that he had
pegged hefore the township contract was cancelled, and Bezuiaennout s party remained
possession of the claims.
Hence this
action to compel the Mining Commissioner to renew the licences,
and to compel Bezuidenhout to vacate the claims. The plaintiff
licences,

attorney.

m

1^94

Bio^^ld
rr

-T;

Commissionee

^^J^^^'
Bezuiden-

bases his claim on the fact that he pegged before Bezuidenhout

^°^^i_™'

The reply to that is that the plaintiff was committing
when he was pegging, as the ground was not open

^"^J-

pegged.
trespass

ground

until the

The

contract.

Mining Commissioner

cancelled the township

plaintiff's reply to this is that the

ground became
open ground as soon as the Executive Council Eesolution in favour
of cancellation of the contract was passed.
I am inclined to agree
with the contention of the defendant, and think that it is
apparent from the wording of the resolution that

it was not the
throw open the ground immediately on the passing of the resolution
but in my opinion it is
not necessary to give a decision on this point, as there are other

intention of the

Government

to

;

why the plaintiff cannot succeed. In January, 1888,
the Court decided, in the case of The Madeline Reef Syndicaie v.
reasons

Coetzee (5 Cape Law Journal, p. 16), that it was lawful first to
peg a claim and then to take out the licence. Later in the same
year the Gold Law was altered with respect to this point (Law 8
of 1888, sect. 30), and it was made penal to beacon off a claim

Now, I am

without a licence.
derive

any

benefit

from a penal

of opinion that a person cannot

act,

and certainly not

as against a

who has acted lawfully. According to this principle, a
person who takes out a licence and pegs a claim must be preferred
to the person who has pegged the same claim before him, but has
person

obtaiaed his licence after him.
provision of the legislature.

I do not say that this

Indeed, in

my

is

a wise

opinion, as long as

the right to a claim depends upon priority in obtaining the licence,
officials and favoured
meantime we must administer the law as it is,
ought to be. Applying that principle to this case,

open for corruption between the

the door

is

persons.

But

and not

as it

we must

in the

find against the plaintiff.

According to the evidence,

Bezuidenhout's party took out licences and retapped the claims
before the plaintiff took out his Kcences, or, in

any

took possession after having obtained licences.

proved that the

officials

refused to issue

k2

him

he
had been

case, before

If

it

licences during office
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AND
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Morice, J.

then the case would have been different.

liours,

half-past eight in

J.

Gr.

;

anything unlawful took place,
Commissioner's

This, however,

Meyer obtained his licences about
the morning it cannot, therefore, be said that

has not been proved.

office is

as,

although as a rule the Mining

not open at that hour,

it

ought, according

Government Eegulations published in the Staats Couranf,
If the plaintiff had been there at halfto be opened at that time.
past eight and been refused admission, his position would have
to the

On

been stronger.

the ground, therefore, that the plaintiff has not

shown that he has a better right than the defendant, the judgment
must be that the claim is dismissed, and the plaintiff ordered to
pay the costs.
JoKissEN, J.

:

In

this

action

or for damages

for ejectment

commanding

against the second defendant, and for an order
first

defendant to renew certain eight prospecting

facts are as follows

from

:

the

licences, the

—The second defendant, Bezuidenhout, obtained

August, 1893, the lease of a portion of the'
proclaimed farm Doornfontein, 142 morgen 210 square roods in
his father, in

extent, with the expressed object of splitting

stands for the laying out of a township

up the property

when

into

the consent of the

Government thereto had been obtained. It was a piece of open
ground by which is understood that it was " ground not abeady
leased, or not already held under prospectors, diggers, or stand
;

licences."
later the

(Cf. notarial

deed of 28th August, 1890.) Two months
their consent by deed of agreement,

Government gave

dated 29th of October, 1889.

In the

Curtis

case of

JST.

0.

v.

The Mining Commimoner of Johannesburg and the Johannesburg
Township Company, decided on the 12th August, 1891, the Couit
recognised the right of the Government, under specified circumstances,

and provided no damage was caused

to the established

rights of the holders of prospecting or diggers' licences, to take
certain pieces of

reserve

it

ground out of a proclaimed

goldfield,

for stands for the founding of a town.

In the

and

to

present

case a new agreement was made, after the lapse of four years,
between the Government and Bezuidenhout, by which both parties

agreed to cancel the agreement of the 29th of October, 1889.

The

aiTangement made by the Government in 1890 does not fall under
sect. 60 of the Gold Law, by which the closing of the whole or of
a portion of a public digging

is

regulated

;

for the piece of ground
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hired

by

Bezuidenliout, jun., from his father was not taken out of

the proclaimed Witwatersrand Groldtields and declared a closed
goldfield,

and 67

but was declared a block of stands under

(b), therefore

67

sects.

(a)

Law, and under the control of the Mining Commissioners;
therefore there was no proclamation issued either in 1889 or in
1893.
By a mere act of administration, the Gfovernment in 1889
declared a portion of an open goldfield as stands, and
in 1893, declared the stands as a goldfield.

Of

now

again,

course, lengthy

were carried on between the Grovernment and
Bezuidenhout, jun., who was represented in most instances by
J. Gr. Meyer.
On the 16th August, 1893, the Government
published a notice in the Staats Courant, in which it gave notice

negotiations

of its intention to again incorporate the piece of

ground owned by

Bezuidenhout, Jun., into the Witwatersrand Goldfields, open for

and diggers, and called upon all who had objections
It thus became notorious, and a subject of
general discussion, that the portion of ground commonly known as
" Bezuidenville " would soon again be open for diggers.
The
plaintiff, Blomfield, therefore went to the Mining Commissioner's
They were
office, in September, 1893, for one or more licences.
impression
that
claims
would
Under
the
soon be
refused him.
everything
which
took place
peggable, he kept a watchful eye on
His own house was on
in connection with the piece of ground.
Early in the morning of
the immediate boundary of the ground.
the 4th of October, about six o'clock, he saw a party of men walk
on to the ground and begin to peg it. He immediately rushed
out, accompanied by his wife, and pegged oif eight claims, for
which he subsequently, at ten o'clock in the morning of the same
On returning to the ground
day, obtained the usual licences.
which he had pegged, he found that, although his own pegs had
not been removed, the whole ground had as it were been re-pegged
by other people. When, a month after, he wished to renew his
Hence this
licences, the Mining Commissioner refused to do so.
prospectors

lodge them.

action against both defendants

the licences

The

;

:

against the

first

for renewal of

against the second for ejectment or 25,000/. damages.

action against the

first

defendant, of course, depends on the

decision in the case against the second defendant, as the
official

him.

_

ij;

always remaining under the provisions of Commissionee

the Grold

to

1894

Blomfield

mining

has only acted in the capacity which the law confers upon
If the second defendant is held by the Court to be in the

op johannesbiteo

and

BeztjidenHOTJT, JtTN.

Jorissen, J.
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wrong, then he will have to pay the costs of the

and

BezuidenHOTJT, JtTN.

Jorissen, J.

Two

Bezuidenhout had already pegged
was not the case, then the plaintiff
peg;ged at a time when the ground in dispute was not, in law,
open ground, as it only became so at about 9 a.m. on the 4th of
October, 1893.
It. has been clearly proved to the Court by the
evidence, and not least by the evidence of the defendant's own
witnesses, that both parties were in the field at the same time;
that when the defendant's party began to peg they did so in the
line of the claims which were pegged by the plaintiff; but the
plaintiff was in front of them, and when defendant's party reached
the plaintiff's ground the latter had pegged the eight claims. This
has practically been admitted by the counsel for defendants. In
^^^

CoMjnssioNEE the
of johannes'
btjeo

action.

points of defence have been raised against the action for ejectment:
'^^® plaintiff

whole ground

pegged
;

after

(2) If this

order to arrive at a correct decision on the second point

it is

necessary

from the evidence. On the 3rd October,
1893, the Executive Council resolved, under Art. 564, " to consent
to the cancellation of the township contract of the 29th October,
1889, between the Government and the second defendant, and the
Mining Commissioner was empowered to issue prospecting licences
to and on behalf of F. J. Bezuidenhout (the second defendant) for
to quote certain particulars

many claims as were shown to have been in his lawful possession
on the date on which the township contract was made, on payment
by him of a sum of money equal to the licence moneys which
would have been due on the claims if they had remained claims,
and had not been converted into stands." J. G. Meyer was
as

the agent of Bezuidenhout, jun.,

and

carried

on the negotiations

with the Government which, on the 3rd October, 1893, led to the
said result.
On the same evening J. G. Meyer left for Johannes-

burg in the company of the Government servant Oroes, with the
Executive Council Resolution. With Oroes and J. Eloff he hastened
to the Acting Mining Commissioner, W. S. Smits, woke him up
from his sleep at eleven o'clock at night, and they together concerted
measures for the following morning.

Meyer appeared with a surveyor and

Early in the morning
a.

claim inspector,

De

J.

G.

Jager

(who went on instructions from the Acting Mining Commissioner),

and many others at Bezuidenville, and started the work of pegging.
About eight o'clock Meyer left the ground and betook himself,
with Eloff, to the office of the Mining Commissioner, and informed
the messenger or caretaker of the ofiBce that the Acting Mining

:
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Commissioner would soon be there.

This

official

135
appeared soon
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and when the second clerk, M. Judell, arrived at half-past Blomheld
eight, J. Q-. Meyer and W. S. Smits were in the Mining Commis^^ minino
sioner's room.
J. Eloff had warned the said clerk to be there at Comhissioneb
half-past eight.
Judell was at once called into the office of the ""'^to™™'
Acting Mining Commissioner, got out the book of Doornfontein Bezuidenlicences, and, on instructions from the Acting Mining CommisJ
sioner, began to write out the licences for J. G. Meyer, amounting Jo^sen, J.
to 270, and bearing the numbers 3018
3252 in the register.
The prospecting licence exhibited in Court bears the names of these
several persons.
It has not been shown to the Court what right
J. Gr. Meyer had to take out licences for 269 other persons besides
after

;

—

But

Bezuidenhout, jun.

may

for the purposes of this action the Court

Neither is it clear why the condition
imposed by the Grovernment in the cancellation was not carried
out namely, that the same number of prosjDecting licences should
be issued to Bezuidenhout as he could show that he was in
pass this point by.

—

day that the township contract was approved
by the Q-overnment (29th October, 1889). Neither J. Gr. Meyer
nor the Acting Mining Commissioner was in a position to inform
the Court how many, if any, prospecting licences Bezuidenhout,
jun., had in 1889.
As a matter of fact, something unusual took
possession of on the

place

in

the issuing of these licences.

The

responsible clerk, Ockerse, whose usual duty

it

evidence of the

was

to issue such

but whose part was performed by the clerk Judell, is
He stated that he knew nothing of the issue of the
astonishing

licences,

!

licences

;

but

if

the licences were issued, this must have been done

after office hours on the 3rd October or before office hours on the 4th.

However, it is not the licences taken out by J. Gr. Meyer q.q.
which are in dispute, but those taken out by the plaintiff Blomand the Court has now to decide the point whether the
field
plaintiff pegged on ground which was legally still closed and
The defence contends that the ground in
private ground.
question became open ground again for the first time on the
4th October, about 9 o'clock in the morning. It was at that time
;

that the

Deed

of

Agreement

of the 29th October, 1889, in con-

nection with the township was cancelled at the office of the Acting
Mining Commissioner by that official, W. S. Smits, of the first part,

and J. G-. Meyer q.q. of the second part. The township contract
has been exhibited in Court with an indorsement upon it reading
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Blomfielb

The

Minincj

" This contract this day, the 4th October, 1889, cancelled hy

me

in the presence of J. G. Meyer, under Executive Council Besolu*^°'^'

^^^- ^^^' °* *^® ^^^ October, 1893."

It

is

worthy

of note

been written over another figure (5 or 3) and
°^EUEo*^^' ^^s° ^^^t; notwithstanding this date, the licence issued to J. Gr.
BezuidenMeyer does not refer to that date, but, on the contrary, is headed
CoMMisEioNEE that the figure 4 has

J
Jorissen, J.

;

" Executive Council Eesolution, Art. 654, of the 3rd October,
1893." And I think rightly so. Erom what moment did the

Government and Bezuidenhout cease to
that both parties had agreed to the
cancellation, and from the moment that the Government passed
The work done by
the resolution dealing with the cancellation.
the Mining Commissioner of Johannesburg was merely a formality
of minuting the Executive Council Resolution on the original
document under his charge with the object of having it sent up to
the Registrar of Deeds, who had to register the cancellation. It
was not the Mining Commissioner who cancelled the contract, but
the Government. We might just as well take the 11th day of
October as the date of cancellation as take the 4th. It was on the
contract

exist?

between

Erom

the

the

moment

11th October that the cancellation of the township contract was
registered at the office of the Registrar of Deeds.

Any

day other

than the day on which the Government passed the resolution to

and signed it, is an arbitrary date. Erom the moment that
Government which in these mining matters acts as the natural
protector of all diggers and persons interested in the mines cancels
cancel,

the

—

—

a private contract entered into in connection with the goldfields,
all those having interests in the goldfields have equal rights, and
must have equal opportunity of exercising those rights.
The
defence has lost sight of this and in wishing the Court to decide
that the date of cancellation of the township contract was the
4th of October, it really wishes the Court to accept an arbitrary
date, by which one interested party will have an unfair advantage
over all other interested parties.
There is no other course open to
;

the Court than to declare that the 3rd October, the date of the

Executive Council Resolution,

is

the date of cancellation of the

and that from that date " Bezuidenville " was
once more open for diggers, &c. If Blomfield had not kept careful
watch, this fact would have availed him little and in view of this,
the Court cannot refrain from making the observation that it is
desirable in matters of this kind for the Government timely to
contract in question,

;
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inform the public hy a public notice when pegging can again take

]^

place on ground like this, and thereby to avoid the appearance of

Biomfield

favouring some persons above others. Judgment should therefore xue Misino
be in favour of the plaintiff as prayed, with costs. The first Commissio.-jeb
defendant is ordered to renew the licences, and the second defenbueq and

dant commanded to vacate the plaintiff's claims.
defendant must pay the costs of the action.

The second

^0^™™
JuN.
HOTJT,

Jorissen, J.

KoTZE,
judgment

C

J.

:

As my

of the Court

pay the

plaintiff ordered to
Plaintiff's attorney

brother

:

J. O.

Morice concurs with me, the

that the claim

is

is

dismissed,

and the

costs.

Haarhoff.

Bezuidenhout's attorney: A. Morice.

F.

SANDEE

Coram.-

KOTZE,

J,

THE STATE.
Prima

and of the identity of the criminal
for a committal for extradition.

facie evidence of the crime

C.J.

JOEISSEN.J.

morice,

is sufficient

Francis Sander, whose extradition was asked for by the Grerman
Grovernment, was arrested at Johannesburg on the 8th December,
On the 9th of the same month the examination was held
1893.
by the Landdrost of Johannesburg on a charge of the crime of
fraudulent insolvency and misappropriation of moneys, committed
at Frankfort-on-the-Main, where he wa6 known as Heinrich

As the identity of Sander with
Frederick Daniel Schwahn.
established, the Preliminary
sufficiently
be
not
Sehwahn could
Examination was postponed by the Landdrost until the 24l:h
January, 1894. Meanwhile a certain Conrad Wilhelm May came
over from Grermany for the purpose of identifying the accused.
On the reopening of the examination on the 24th January, May
was also unable to declare positively that Sander was the same
person as Schwahn, as he had not seen him for eight years. Thereupon the Landdrost gave him twenty-four hours within which to
At the end of that time the witness came
refresh his memory.

19 March.

j.
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Besides the evidence of

Saneee

The

and swore positively that the accused was Schwahn.
May, there was other evidence pointing to
the same conclusion, namely, letters found in the possession of
accused, and also a photograph of himself and two children identified
hy May. The Landdrost committed the accused for extradition
and an appeal was lodged, first before De Korte, J., in chambers,
who sustained the decision of the magistrate, and subsequently
into Court

1894

State.

;

before the full Bench.
Cloete, for applicant,

now

excepted to the postponement granted

by the Landdrost to May, as an irregularity in procedure by which
the witness was placed in a position to be influenced by the enemies
of his client.

The Court held

that there ^os, prima facie evidence both of the

crime and of the identity of the accused, and dismissed the appeal.

DR. W.
F.

Coram:

LEYDS

N.O.

SANDEE.

Appellant, after having, with consent of the opposite party, obtained postpone-

'

ivrnPTPTP

J.

ment sine

't'

1894
13 ^March

die, ordered to place his case

on the

roll hy

a

special day.

This was an incidental matter which arose in the foregoing case.
made on the 16th of February, 1894, before'
^^ Korte, J., in chambers, for an order setting aside the committal
by the Landdrost. The petition was refused, and appeal was
immediately noted against the Judge's decision, to be heard on the
20th of February. On the day of hearing the appeal was, by
mutual consent, postponed sine die, and was removed from the roll
by the applicant's attorney. As the period of extradition had
almost lapsed, and applicant still neglected to place his appeal on
the roll, application was made to the Court on the 13th of March
to order the defendant to place his case upon the roll within a time
Application was

to

be fixed by the Court.
After having heard counsel for defendant, the Court made an

order that the case should be placed on the roll for hearing on the

19th of March, as

if it

had never been removed from the

roll.
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Coram

KINKEAD, EEID

and

KOTZE,

COMPANY

:

C.J.

JOEISSEN,J".

MORICE, J.

V.

THE .TOHANNESBUEG CHAMBEE

of

MINES.
1894

The Chamber of Mines, not being a
is

not entitled

to

legal

persona clothed with public authority,

obstruct private persons in the lawful conduct of their

business, consisting of the importation of native

labourers to

work on

the

mines.

This was an application

for confirmation of a rule

ni>ii,

granted in

chambers on the 23rd of December, 1893, ordering the respondent
to refrain from further interference with the importation by the
applicant of natives to be supplied by him as labourers to the
different companies on the Eand.

from the petition that the applicants had undertaken
For
to supply the companies on the Eand with native labourers.
this purpose they appointed an agent at Eurekastad to recruit
Kaffirs in the neighbouring Portuguese territory to come and work
They were in the habit
in the mines on the Eand at a fixed wage.
who were, as a rule, informed
of conducting the natives so engaged
to theii'
of the nature of the work which would be required of them
place of destination, under the escort of a white agent, by whom
they were provided with passes and food on the journey. On their
arrival at the goldfields they were received by the applicants, who
placed them with the different companies at a payment or comIt appeared

—

—

mission of 30s. a head.

On the 30th of November, 1893, there arrived on the farm
Brakfontein, Johannesburg, a body of these Kaffir recruits (181 in
all) who had been sent on by a certain Samuels, the agent of the
While they were there they were visited
by two police officers, who, on authority of the Chamber of Mines,
removed them from the charge of the applicant's agent and took
them over to Johannesburg, where they were lodged for some time
under charge of the police. After some negotiations between the
applicants and a certain Grant, Commissioner for Natives of the
Chamber of Mines, it was admitted by Grant (if the allegation in
the petition is correct) that the Chamber had acted wrongly, and
But in the
the Kaffirs were again handed over to the applicants.
meantime about sixty of them had run away, which was attributed
by the applicants to the action of the Chamber.
applicants at Eurekastad.

12 March.

"
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KiNKEiTi,

Eeid & Co.
This Jo-

''chImbek''
or Mines,

Subsequently,

through

its

about

the

its

December, the Chamber,

of

l-5tli

agents, repeated

action, as above described,

and

about forty Kaffirs were again taken from the applicants. At the
same time the applicants were informed by a certain Acton, in the

Chamber of Mines, that if they continued to import
Chamber would continue to take them away. As they
were expecting many more natives from the north, and were afraid
of seeing these also taken away from them, the applicants applied
to the Court for relief, praying that the Chamber of Mines should
employ

of the

natives the

be restrained from further interfering with natives " travelling or
living in this State under the care or charge of the applicants or
their agents."

A long affidavit opposing the
made by Grant,

in which

confirmation of the rule

nisi

was

he attempted to justify his action on

behalf of the Chamber, and also to traverse some of the applicant's

He

allegations.

denied, infer

alia,

that the Kaffirs taken from the

applicants were ever placed under the charge of the police

had admitted

;

that he

Chamber had done wrong
that he had exercised any compulhe had caused the applicants any

to the applicants that the

in interfering with the Kaffirs

sion over the Kaffirs

;

;

or that

damage by his action. He added also that the trade carried on
by the applicants would, in the long run, work very detrimentally
to the

mining industry,

as the natives

were led to believe that they

were not free persons at liberty to make voluntary contracts and,
owing to this, it was possible that the natives might be frightened
;

—

from going to work at the mines an eventuality which it was his
duty, holding the appointment he did, to guard against. It was
also alleged

by him that the

of the applicants of their

knew how

natives did not enter into the service

own

to induce them, "

by

free will, but that the applicants
threats, false proposals,

and other

unlawful means, and by practically making prisoners of them

;

and that on their arrival at Johannesburg they were sold to the
mines, and in this way a sort of slave trade was being carried on.
Therefore, what he had done on the arrival of the Kaffirs at Brakfontein, and on subsequent occasions, was only to make the Kaffirs
understand that they were free persons
tarily,

who

could contract volun-

without being interfered with by the applicants

the rest, he had left

them

;

while, for

to act as they chose.

These allegations were denied in several counter-affidavits on
behalf of the applicants, in which

it

was emphatically alleged

that
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KafRrs were engaged with tkeir own free consent, started on the
journey voluntarily, and with their own free consent went to work
with the appointed company. Among the other affidavits, there

tlie

1894

KlNKEAE,
Eeid & Co.
V.

was an

affidavit

by Stammers, the agent

of the applicants at

Eurekastad, in which he declared that he had hired the 181

on behalf of the applicants, under the conditions already
forth above while the Kaffirs had voluntarily engaged to place

Kaffirs,
set

;

themselves at the disposal of the applicants on their arrival at the
goldfields.

Leonard, Q.C. (with Cloete), for respondents, opposed the confirmation of the rule, as the applicants had not succeeded in

showing that they had any locus standi, or that the Chamber of
Mines had committed a wrongful act. With reference to the first
point, he remarked that there was no lincuhim juris between the
applicants and the natives brought by them to the mines, as these
natives, after being collected by the agents of the applicants, were
merely sent over without having bound themselves to the applicants by any agreement.
The applicants, lie proceeded, had not
alleged in their affidavits that there was any contract of service
between them and the natives. An affidavit to this effect had
subsequently been made for the first time by Stammers, the agent

But even his affidavit did not
show that a contract had been concluded. The agreement was much
too vague, as the name of the employer was not mentioned, nor
was the wage fixed, nor even was the time fixed from which the
of the applicants at Eurekastad.

were to be performed. Consequently the applicants could
not have compelled the natives to perform their services if they
had refused to do so on their arrival at the goldfields. Neither
the common law nor the law on master and servant would go that
length.
Nor could such a rinculum be inferred from the passes,
services

which were only travelling

passes.

A

contract

would only

arise

the Kaffirs entered into service with the mines. With
reference to the second point, he denied that the Chamber had

when

acted wrongfully, even

if it

really the employers, as the
to leave their service, but

were assumed that the applicants were
Chamber did not persuade the Kaffirs

had only informed them that they were

But, assuming that this had actually been done by
would not furnish grounds for an interdict, but
it
Chamber,
the
What was asked from the Court
for damages.
action
an
for
only
free persons.

The

Johinnesbtjbo

Chambee
OF Mines.
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KiNKEAD,
Eeld & Co.

was

to interdict the

Chamber from interfering with the natives
But what must he understood by

hrought here by the applicants.
" interference " ?

V.

The

Johanmesbtjko

Esselen (with Sauer), for applicants

Chambee
OF Mines.

:

The

affidavits sufficiently

between the applicants and the
Stammers engaged them
natives brought by them to the mines.
disclose the contractual relationship

upon work with the companies
wage of 31. a montli. They received
travelling passes, journeyed in company with applicants, and were
supplied with food by them. The relationship between them and the
to

go to the

goldfields, there to enter

there to be specified at a

was of such a nature that the latter could always proceed
against them in law in Case of any unwillingness to fulfil their obligations. The natives were always contented until the respondents
interfered with them.
The respondents had no right to act, as
they did, under the guise of public authority. By this their
action assumed the character of public violence.
The Chamber
of Mines was an non-incorporated combination of private persons,
applicants

which, in law, could only be recognized as a private individual.

The Chamber had,

no greater authority than Kinkeadj
this, they went and took out of
the charge of Kinkead & Co. natives who were bound in contract
to tliat firm, and dealt with them as they thought fit. Such action
was illegal and arbitrary. There could be no doubt that there
was sufficient cause for an interdict. Grant had threatened to
repeat his action until he had put a stop to the importation of
Eeid

&

Co.

;

therefore,

but notwithstanding

by the applicants. Shortly after he took the
181 natives from the applicants he went a second time and took
from them a troop of fifty Kaffirs who had just arrived. He then
native labourers

made

a further regulation that every Kaffir brought to the mines

work should be brought to his office to have the stamp of the
Chamber of Mines placed upon his pass. With regard to the
allegation of a contract of service, and the fact that such an allegation first appeared in the affidavit of Stammers, it must be borne
in mind that Stammers was the only person able to make such an
allegation under oath, as the Kaffirs were engaged by him at
for

Eurekastad.
Posted.

12th March.

KoTZE, C.

J.

:

This

is

an application for an

interdict, in

which

it
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is

asked that the Chamber of Mines and

employees shall be

its

interdicted from wrongfully interfering with the business followed

on by the applicants. A rule nisi, operating as a
provisional interdict, has already been granted and the question
now is, ought this rule to be confirmed ? In addition to tlie
petition, a long series of affidavits has followed, and in my opinion
there is no doubt concerning the chief facts which are necessary to
enable us to come to a proper conclusion. I think the following

and

carried

;

—

Kinkead & Co.,
through their agents, are in the habit of procuring Kaffirs, living
within or beyond the borders of this Eepublic, with the object of
supplying the companies on the goldfields with the necessary

facts

sufficiently

laboiir, at a

appear from the

commission.

affidavits

:

In November, 1893, a certain agent or

person in the service of the applicants collected about 200 Kaffirs
at Eurekastad,

and with

their free consent took out the passes

necessary to enable them to travel to Johannesburg, which passes

were paid for by him. The Kaffirs had to be provided with
necessaries on the way, and on arrival at Johannesburg they were
to go into service, at a fixed monthly wage, with the mine or

company indicated by the applicants or their agent or agents.
The Kaffirs then set out under the charge of an agent of the
applicants
and when, ten days later, they arrived at the farm
Brakfontein, situated near the Witwatersrand, they were met by
two constables of the Mounted Police. These constables had been
;

sent out on the instructions of a certain Grant, who styled himself
" Commissioner of Native Labour of the Chamber of Mines," and

who had asked

The
away from the applicant's agent
and gave them orders to go with them to Johannesburg, despite
The Kaffirs were brought to
the protests of the applicant's agent.
Johannesburg and lodged, under charge of the police, partly at the
police barracks and partly in Beckett's compound. They remained
the Commissioner of Police for two men.

constables then took the Kaffirs

there from three to five days, with the result that they one and all

afterwards refused to be placed with any company indicated
applicants or their agents.

was

by the

This was ascribed to a rumour that

circulated, viz., that the applicants intended to sell

them

to

the mines, which was absolutely untrue.

Mr. Grant says that
Mines appointed him Commissioner for Native
Labour, with the threefold object, (1) That he should make proper

In

the

justification of his action in this matter,

Chamber

of

1894

EiNKEAD,
Reid & Co.
V.

The Johannesbiieq

Chameee
OF Mines.
Kotze, C.J,
'
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KiNKEAD,

Eeid & Co.
V.

The

JoHAHNESBtrUa

Chambee
OF Mines.
Kotze, C.J.

provision for a regular

and

sufficient

THE HIGH COURT
number

of native labourers to

(2) That all natives,
homes for the mines, should have the
assurance that they might come freely and unhindered, and choose
their own employers
(3) That all native labourers working in the
mines might know that they had a protector in the person of the
Commissioner, to whom they might go with their complaints
against their employers or other persons, and that the said Commissioner would stand by them to protect their rights and liberty
under the law. Mr. Grant then proceeds to state that the appli-

be placed at tbe disposal of the different mines

who wished

;

to leave their

;

cants,

through their agents, are in the habit of forcing the natives

to

come with them to Johannesburg against their will, and that they
there " sell and hand over " the natives to the mines who require
them " at so much a head, which creates a system of slavery which
absolutely in conflict with the principles of our laws in this

is

These are the very words used by Mr. Grant, and I
when he made this statement under oath he did so
against his better knowledge.
In passing, I wish also to express
country."

am

afraid that

my

disapproval of the allegation contained in the affidavit,

that His

Honour

the President and His

Honour

the

viz.,

Commandant-

General have expressed themselves in the strongest terms against

Such an allegation,
anything which Mr. Grant has done, is out of

the trading of such persons as the applicants.

made

in support of

and defeats its own object. There is absolutely nothing to show
by the applicants
or that the natives have been ill-treated by them.
They quite voluntarily agreed to accompany the agents of the applicants, and Mr.
Grant has gratuitously interfered in a matter that was no concern
of his.
It does not appear whence the Chamber of Mines acquired
the right to appoint a Commissioner of Native Labour, nor has
place

that any force has been used against the natives

anything been proved to justify the threefold object mentioned by
Mr. Grant as the reason for his appointment. It is calculated to
raise a smile when we hear it alleged that there has been a sale of
natives at so

much

devoid of truth.

and are quite

free

a head.
Everyone knows that this is quite
The natives enjoy the fuU protection of the law,
to make contracts as they please.
Therefore the

and the carrying on of a slave trade
malicious.
It bas been made with an evil
the motives for the conduct of Mr. Grant are evident.

allegation of the sale of Kaffirs
is

as

unfounded

intent, for

He

aspires to be

as

it is

known

as the only authorised person charged with

—
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tlie

rivalry.

The

himself,

and he

and

He

supply of Kaffir labour to the companies.
trade,
is

which he

calls slavery,

will brook

no

he wishes to secure for

anxious himself to do what he finds so unlawful

so horrible in the applicants.

Hinc

illce

lacrinm.

that he issued a notice of the following nature

It

is

proved

1894

KlNziiD,

Reid & Co.
V.

The
johannbs-

:

BtTBG

Chambbe
" To AXL
"

WHOM

IT

MAT CONCERN

OP Mines.
!

Take Notice that the bearer of this, Henry Acton, is
by me to make arrangements with the various native

authorized

chiefs for the regular supply of labour,

natives

who

and

also to see that the

are on the road to a central depot to

work

in the

mines are not interfered with on the way by those lying in

He

waiting for them.
against

all

is

also authorized to lodge complaints

who in this way interfere with the Kaffirs,
they may be prosecuted according to law."

persons

in order that

It has also been stated in evidence that Ghrant took

upon himself

mines with Kaffirs, and that he sent round a circular
with that object. I wish to take this opportunity of drawing the
It may
attention of the Grovernment to the action of Mr. Grant.
seriously affect the principle on which the natives are governed in

to supply the

who
way to

this country, if a person,

body,

is

allowed in this

the natives.

But be

that as

is

appointed by a self-constituted

and power over
may, the applicants have done

exercise influence
it

nothing unlawful.
It has been argued on behalf of the respondents that, as no contract of service
disclosed,

between the applicants and the Kaffirs has been

the action of Mr. Grant cannot be regarded as an

"actionable wrong," as it cannot be said that he has maliciously
endeavoured to entice those hired by the applicants from their
This may be true, but there is sufficient to show that the
service.
Kaffirs had agreed with the applicants that they would go to

Johannesburg under the conduct of an agent of the applicants, who
would look after the travelling passes and the provisions along the
way, with the object of entering, at a fixed salary or wage, the
service of such companies as might be indicated by the applicants.
An agreement of this kind is not in conflict with the law, and
those who by such means endeavour to obtain labour for others
carry on a lawful trade. Suppose an instance where a firm has an
office at Pretoria or Johannesburg where labourers apply with the
object of finding an employer.

The

firm wishes

to extend its

Kotze, C.J.

—
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KiNKEAD,
Eeid & Go.
V.

The
johaunes-

BUEO
Chambeb
OE Mines.
Kotzg, O.J.

and with that purpose sends an agent

Europe or India
The
agent concludes an arrangement with a number of persons to come
He pays the travelKng expenses and also suppUes
to this country.
whatever is necessary for the Journey, on condition that as soon as
Pretoria or Johannesburg is reached these persons will enter into
service at a stipulated wage of so much a month with an employer
whom the firm will indicate. A transaction and business of such
a nature are certainly not in conflict with the law it is a lawful
undertaking. It appears from the affidavits that this is all that
was done by the applicants, who, on payment of a commission, and
on repayment by the companies of all the expenses incurred,
business,

to

to send out to this Republic either white or coloured labour.

;

supplied the said companies with natives.

I therefore think

that,

even admitting that the relation of master and servant did not
exist between the applicants and the Kaffirs, it may still with reason
be argued that the respondent maliciously,

if

not forcibly,

inter-

fered with the arrangement between the applicants and the Kaffirs,

with the express purpose of preventing the agreement from being
canied out by the Kaffirs, to the detriment of the applicants. So
understood, the case falls under the principle laid

Gye

V.

(2

E.

&

the Court of Appeal in

I prefer to base

down

in

Lumley

B. 17 Jur.), which was subsequently approved by

Bowen

v.

Hall (L. E. 6 Q. B. D. 336). But

my decision on the general principle of

our law, that

where an encroachment is made upon the rights of another person,
the law always affords a proper means of protecting him uhijus
ibi

remedium.

The respondent has

interfered in

an

arbitrary,

and unlawful manner with the lawful trade of the appHcants, and has prevented them, to their great loss, from carrying
on that trade.
This has happened more than once, for the

malicious

applicants have proved that

it also took place on the second occasion
which they complain. It is my opinion that the applicants are
fully entitled to an interdict against the respondent.
The rule nisi
must therefore be confirmed with costs.

of

JoRissEN,

J.,

concurred.

MoRicE, J., in dissenting from the majority of the Court said
Before I consider the merits of the case, I may remark that,
probably through ignorance of the practice, unnecessary costs have
been incurred in this matter by the attorney for the applicants.

'
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When

confirmation of a rule nisi

is

applied for

it is

not necessary

that a petition should be filed formally praying for confirmation,

nor that the original petition should be attached to

it,

for, as

has

happened in this case, the same petition would thereby be filed
twice on record. In the petition on which the rule nisi was granted
it is alleged that the applicants were in the habit of recruiting
Kaffirs to go and work on the Johannesburg goldfields; that 181
Kaffirs were brought from Barberton to Johannesburg under escort
of a white agent of the applicants

own

cost,

;

that the applicants, at their

supplied travelling passes and provisions on the journey;

that on their arrival at Brakfontein two constables, belonging to

the Johannesburg

Mounted

and giving out that they were
Chamber of Mines, took the Kaffirs
representative, and they were then kept at
Police,

acting on the authority of the

from the applicants'
Johannesburg for five days, under charge of the Commissioner for
Native Labour, an official of the respondents that they were then
handed over to the applicants by this official, but their numbers were
then reduced by sixty, who had run away in the meantime, while
the others refused to obey the instructions of the applicants that
subsequently forty other Kaffirs were taken from the applicants
under the same circumstances; that threats had been used by a
representative of the Chamber of Mines that all the Kaffirs whom
the applicants might bring to Johannesburg would be taken from
them
that the applicants had thereby suffered irremediable
damage in their business as agents for Kaffir labour, and that they
therefore prayed for an interdict against such actions.
A rule
nisi, was thereupon granted, operating as a provisional interdict, and
calling upon the Chamber of Mines to show cause why they should
not be restrained from interfering with Kaffir labourers under the
charge of applicants or their agents, whether travelling or dwelling
;

;

;

in this State.

Several affidavits have been filed by the respondent opposing the

whereupon a great number have
In reply to
also been put in by the applicants by way of reply.
the applicants' petition affidavits have been filed on behalf of the
confirmation

of the rule

nisi,

respondents to the following

efiect.

It

is

denied that the Chamber

has used any force over the Kaffirs, or has induced them not to
enter the service of the applicants.

It

is

also alleged that the

mines of Johannesburg has been
prevented by persons who know how to get the Kaffirs under their
free approach of Kaffirs to the

l2

1894
^—,—

KrUEEAl),

Eeid & Co.
V.

The
johaunesBUE{J

Chamber
OF Mines.
Morioe, J.

;
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by unlawful means,

control

in order to

money

companies against payment of

;

hand them over

to the

that one of the unlawful

means used by the applicants consists in this, that they take out
travelling passes for them and then keep possession of these,
thereby compelling the Kaffirs to go with them or their agents
that the assistance of the police was obtained with the purpose of
ensuring the free entry of Kaffirs into Johannesburg; that the
police,

having met certain Kaffirs under the charge of an agent of
them to Johannesburg, giving the agent

the applicants, brought

was exercised over the
Kaffirs at Johannesburg, but that they had merely been informed
that they might enter the service of anyone they pleased that the

leave to

accompany them, and that no

force

;

make the Kaffii'S enter the service of
Metropolitan Gold Company by means of threats used by the

applicants endeavoured to

the

police of the

company, but that the Kaffirs elected to go and work
In addition, there are the affidavits of two or

in other mines.

three of the Kaffirs concerned, stating that the Kaffirs refused to
enter the service of Stammers, the applicants' agent, but that the
said Stammers,

while they were engaged in taking out their

travelling passes, told

them

to save their

money, and that he

thereupon paid for the travelling passes and kept them in
possession

;

hia

that they were therefore compelled to accompany him,

and were glad when the police came to them, and they willingly
and without compulsion went along with them. With regard to

we may say that there is nothing at all
unlawful in the trade of the applicants as Kaffir agents as they
assert they carry it on.
Everyone has the right to pay for the

the facts before the Court,

travelling passes

and the provisions of the Kaffirs on the way, on

condition that the Kaffirs engage to go into the service of the

In the same way persons
from such persons or companies money
for each Kaffir so hired.
The Chamber of Mines would have no
right to obstruct anyone in the conduct of such a trade.
Whether
the applicants have clearly enough proved their case to entitle
them to have the rule nisi confirmed is another and a more difficult
question.
In order to decide this it is necessary for us first to
investigate what the legal position is which exists between the
applicants and the Kaffirs brought by them to the goldfields. It

persons or companies assigned to them.

have

is

full right to receive

clear that the relationship is

servant.

In

sect.

2 of

Law

not that of master and employee or
13 of 1880 the word "servant" is

.
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defined " to include any person wlio
or other reward, to do

employed for

is

any handiwork

hire,

1894

wage,

or other bodily labour in

agriculture or manufacture, or in domestic service, or as boatman,

work of a similar nature." Now the KafBrs are
not engaged to do any handiwork for the applicants the middleman who brings the master and the servant together is in no
respect a " master."
The applicants are therefore not entitled to

Kuteead,
Reed & Co.
V.

The

porter, or other

johannis-

;

the special protection against the interference of third persons with
their Kaffirs given

It

is also

under

sub-sect. 1 of sect.

is still

13 of 1880.

a contractual relation between

the applicants and the Kafiirs brought
is

Law

alleged that, although the relationship of master and

servant does not exist, there

It

7 of

contended that

also

is

it

by them

to the goldfields.

unlawful to induce or to per-

suade the Kaffirs to break this contractual relationship.

Under

the English law there exists an action for damages in such a
If, for example, A. maliciously persuades
B. to break his contract with C, and 0. thereby suffers damage,
then C. has an action against A. i^vide Lumley v. Gye, 2 E. & B.
Reports, p. 216; and Rouen v. Hull and others, 6 Q. B. D. p. 333;

case, if there is malice.

and

also Pollock's

Law

of Torts,

2nd

ed. p. 479).

The

doctrine of

the English law does not appear to conflict with that of the Roman
law, and

it

would probably be

possible to bring the malicious

persuasion of a person to break his contract

But

in

my

under the ^eliciinjuria

opinion there are two objections to the application of

this principle to the case

now

a manner

before us.

The

first is

sufficient to justify

that

it

has

a final interdict,

not been proved, in
that the respondents or their agents acted maliciously that is to
say, with the object of benefiting themselves at the expense of the

—

applicants, or of injuring them.

There

is

no cause of action against

a person who, moved by honourable and blameless motives, advises
someone to break his contract who, for instance, persuades

—

someone to break off his engagement with a woman who is
unworthy of him. The second and more important objection is,
that it has not been proved beyond doubt that there is a contractual
It is true
relationship between the applicants and the Kaffirs.
that there is a statement in Stammers' affidavit that " in every case,
on engaging the Kaffirs, it is made clear and intelligible to them that
the applicants engage to convey the Kaffirs, at the expense of the
applicants, to the Witwatersrand diggings, and that they will be

brought by the applicants to the mines with the object of there

BT7EQ

Chamber
01'

Mines.

Morioe, J.
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working as monthly servants, at a wage wMch has already been
mentioned by me to them. The Kaffirs, for their part, engage to
keep themselves wholly at the disposal of the applicants." The
alleged contract is set forth by Shrupsole also in the same words.

But

in the affidavit of three of the Kaffirs concerned there appears

OP Mines.

contract such as
Morice, J.

we may conclude that there is no
They state " When the Kaffirs
white person, by name Stanzule, or in

another story, from which
is

alleged.

reached Eurekastad, a

:

English Stammers, wished to engage them as servants.
Kaffirs,

and

also the deponents, refused.

AU

the

While the deponents

and the Kaffirs were actually engaged in taking out their passes.
Stammers came to them and said that he would pay for their passes,
which he did. The said Stammers then kept the passes in his
possession, and deponents were compelled to accompany him,
although they were not in his service. Deponents deny most
emphatically that they, or any of the Kaffirs, were hired to
applicants or to Stammers.
Deponents came with the white
person appointed by Stammers only because he had their passes,
and because they were afraid to travel without a pass." From
the affidavits of the alleged other party to the contract
therefore appear that no binding contract existed.

two

of opinion that

mentioned by

me

of the requirements for

are wanting,

namely

proof of a contractual relationship.

be confirmed.

may

am

it

would

therefore

the action above

clear proof of malice

and

Therefore the interdict cannot

I would at the same time advise the respondents

to be careful in matters of this kind,

others

:

I

be ruined.

by which the

If they frighten Kaffirs

business of

from making

contracts with others on the plea that these others are carrying on

a slave trade, there will be a cause of action for libel against them.

So

them if they are
The respondents are not an
power over natives. The order,

also will there be a cause of action against

guilty of using force or intimidation.
official

body, and have no special

therefore, should

December, 1893,

be that the rule
is set

nisi

granted on the 21st of

aside; but, taking into consideration all the

circumstances of the case, I

make no

order as to the

costs.
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THE EOBINSON GOLD MINING COMPANY, LIMITED.
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Proof of previous puhlication and use ahroad

A plaintiff,

this country.

therefore,

who

is

a bar

to

obtaining a patent in

of a certain invention or appliance, and has patented it in the country
where he so alleges to have invented it, and has also subsequently obtained a
it in this State, is not entitled to succeed in an action for an
infringement of his patent where the defendant proves that, previous to the

patent for

alleged date of the plaintiff' s invention, the

hnown and

This

case

delivered

1894.

same invention was already well

in general use abroad, in countries other than that in which the

plaintiff claims to have first invented

and patented

it.

was heard on the 31st August, 1893, and judgment was

by

As

his

Honour the Chief

Justice on the 1st February,

we

the facts are fully set out in the judgment,

give

it

here without further comment.
Wessels (with

him

Atiret), for plaintiff.

JEsselen, Curkivis,

and Stockenstrom,

KoTZE, C.

This

J.

:

infringement of the
that the plaintiff

is

is

for defendant.

an action founded

plaintiff's

patent.

on

an alleged

The summons

the true inventor of

a

sets forth

certain invention

providing for the automatic turning and throwing over of buckets
employed for the purpose of more efficiently hauling up earth or
quartz out of mines, and that the plaintiff, on the 6th October,
1887, obtained a patent from the Government of this Eepublic for
;
that since the 1st January, 1892, the defendant

this invention

company has unlawfully infringed the plaintiff's patent by working and using the same, without his permission, in the mine at
Langlaagte, on the Witwatersrand Goldfields, the property of the
defendant company, whereby the plaintiff has sustained damage

amount of 500/. Wherefore the plaintiff prays that the
company shall be ordered to pay the said sum of 500/. as and for
damages, and be interdicted from using the said invention. The
defendant company has pleaded in reply to this that the plaintiEE
is not the first and true inventor, inasmuch as the said iavention
to the

1894

alleges that he is the first inventor
1

February.
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has been widely
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known and used

in

America

since tlie year 1867,

long before the granting of the patent to the
also published
in this State at
•

plaintiEE,

and was

Barberton and Johannesburg
'^
° prior

.

.

.

to the granting of the patent to the plaintiff.

^^^ h^B^n proved by the plaintiff

-'-^

that he introduced the

particular kiad of bucket or skip in the beginning of the year

1885 at the De Beers mine, where he was at that time employed,
and he was generally regarded in Kimberley, in the Proviace of
Griqualand "West, as the inventor thereof. In the year 1886 the
plaintiff took out a patent in the Cape Colony, and in October,
The defendant company
1887, he obtained a patent in this State.
has proved that exactly the same kind of bucket or skip, called the
hroad-tread hack-wheel skip, or the self-dumping skip, has for the last

twenty-five years been in use in the mines in North America, and
in Yenezuela in South America,

in England.
tion

and

mine in Cornwall
and a descrip-

also in a tin

It has also been proved that drawings

self-dumping skip have for the

of the

twenty years

last

appeared in the catalogue of Fraser and Chalmers, a firm of
engineers at Chicago, and in other catalogues.

The

plaintiff,

however, denies that he was acquainted with this catalogue at the

time of his alleged invention, and there
that at that period

was known

it

no evidence

is

to

show

at Kimberley.

The question must be decided by reference to
(Law 6 of 1887). Under sects. 1 and 2 of this

the Patent

Law

statute everyone,

whether he be a

citizen of this State or not, is at liberty to obtain
a patent for " a new invention suitable for use as an article of

The law was passed with a view of encouraging new and lawful industries, and entitles strangers coming from
trade or industry."

new inven"aU grounds

abroad, as well as citizens of the State, to patent their

By

tions in this country.

upon which the
in sect. 29

patent

may

36

it is

provided that

cancellation of a patent

serve as a defence to

and

sect.

it is inter alia

laid

down

be demanded on the ground

alleged to be the

the invention

is

may

take place shall also

an action for an infringement of a patent"

(6)

that the person

may be

(c)

seems to be in

a question whether

in sub -sect,

{b),

who

is

and true publisher was not such or (c) that
not new, i.e., has, prior to the granting of the

first

;

patent, been published or in use in this country.
sub-sect,

;

that the cancellation of a

conflict

The

with the provision

we ought not to read

instead oi publisher {uitgever).

provision in
{h),

and

it

inventor (uitvinder),

It

is clear

from the
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evidence that there

is
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no proof that the skip or bucket has been

published or in use in this country prior to the obtaining of the
patent by the

plaintiff.

On

the other hand,

it is

also quite clear

1894

Andeew
*••

and true inventor or

a. M. Co.

publisher, seeing that the bucket or skip in question has long pre-

g;ot^^~Q t

that the plaintiff, a foreigner,

viously been

known and

is

not the

first

in general use in

English mine in Cornwall.

If

of the provision under sub-sect,

we must
{b) is

take

America and in an
that the meaning

it

that the party

is

not the

first

and true publisher in this country, then the provision in sub-sect, (c)
would be quite unnecessary, unless it be regarded as a means of
proof to show that the party is not the first and true inventor or
publisher, and in that case the provision ought either to be
expunged, or included under sub-sect.
the words,

i.e.,

{b).
But, just because of
" has, prior to the granting of the patent, been

published or in use in this country," occurring in sub-sect,

must interpret the provision under

(c),

It cannot be the intention

as including publication or use abroad.

of the law that a foreigner, so far as the obtaining of a patent

concerned, should stand on
State.

is

a better footing than a citizen of this

If this interpretation be not given to sub-sect,

will directly promote fraud

we

sub-sect, {b) in a wider sense,

and hamper

of the inhabitants of this country

;

{b),

the law

industry, to the detriment

for it

would then be an easy

matter for any unscrupulous person, who may choose to do so, to
come to this country and obtain patents for inventions known and
in use in other countries (whether these are patented there or not),
this way prohibit the use of appliances or other inventions
known elsewhere, unless he be first bought off or satisfied by

and in
well

sums of money. For the law to permit a
tantamount to legalising extortion. I am
aware that in some countries the law allows the pirating and
patenting of another's invention. Thus, in Bolls v. Isaacs (L. E. 19
" When an invention is
Oh. Div.), Vice-ChanCellor Bacon says
Englishman,
if it should be
an
to
a
foreigner
commimicated by
the

payment

of large

practice of this kind

is

:

proved that it has been used in all the other regions of the world,
but never here before, the invention may be the subject of a valid
The case there
patent, and there is no kind of objection to it."
was that of an invention properly patented in the Colony of Natal,

and subsequently patented by another person

in England.

The

The decision may
Court held the second patent to be valid.
indeed be supported by reference to the language of the Statute of

;
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Monopolies, inasmuch as the invention was

But

to admit the soundness of the

new

within the realm.

language of the Viee-Chancellor

would certainly be contrary

as a matter of general principle

doctrine

is

America, although formerly a different

also observed in

rule obtained there, viz., that prior use in

any part

of the world

was a bar

to the patent.

note

It has, however, been long accepted, both in

4.)

and America, that

if

to the

The English

true interests of commerce and industry in this State.

(E-obinson on Patents, Vol.

1, par.

320,

England

an invention known and imported from

abroad be published in England or America,
to the notice of the public

by means

i.e.,

properly brought

of publication,

no third person

By

can obtain a patent in either country for the invention.

this

means the privileged copying and patenting of another's invention
has to some extent been checked and prevented. Thus, to name
one of the most recent decisions, in the case of Harris
(L.

E,.

35 Ch. Div.),the facts were as follows:

and February, 1880, the

v.

Rothwell

—In December, 1878,

specifications in the

German

language,

with drawings of two patents granted and taken out in Germany,

were deposited in the free public library of the Patent Office in
London, and the journal published periodically by the Patent
Commissioners contained, amongst the lists of patents granted in
Germany, the two patents, with a note that the specifications might
be consulted in the free library of the office. In April, 1880, a
patent was obtained in England by another person for an invention
similar to those also patented in Germany.
The Court of Appeal
was unanimously of opinion that there had been a prior publication of the German invention in London, and that therefore the
English patent was void. I will quote a portion of the judgment
of Lord Justice Lopes, for I am convinced that the interests of our
young State require that the reasoning of the learned Lord Justice,
applied by the Court of Appeal in a restricted sense, shall be
" The patentee must be
applied by this Court in a broader sense.
If the invention has, previously to the
the first and true inventor.
date of the plaintiff's patent, been communicated to the public, the
The patentee is not then the first and true
patent is void.
inventor, if his discovery has already been communicated to the
public.
He then adds nothing to the stock of human knowledge
he gives nothing to the public
what he purports to give they
;

possessed before."
plaintiff

Apply

this

to the present case.

be said to have increased the stock of

human

Can

the

knowledge,

OF THE SOUTH AFRICAN REPUBLIC.
to have given the public

viously possess,

if,
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any information which they did not

at the time of filing the specifications, there

existed in the library of the Patent OfiBce, freely open to the

same inven-

public, specifications describing in identical terms the

The public were then

tion ?

in the plaintiff's patent
library

—a

;

possessed of the information contained

it

was on the shelves

library in the Patent Office

—the

of their public

place of all others

devoted to supply such information to the public

;

the place to

which anyone wanting information on such subjects would resort.
How can the public be prevented from using the information
which is placed at their disposal? I think that directly the

German

specifications

were deposited in the library of the Patent

and thereby became uiLreservedly accessible to the public,
there was a complete publication of the invention in this country,
and it became the property of the public. The case of Lang v.
Office,

Gisborne

is

a strong authority in support of the conclusion at

" I am, howLord Eomilly there says
ever, of opinion that a publication takes place when the inventor
of any new discovery, either by himself or by his agents, makes a
written description of it and prints it in a book and sends it to a

which I have

arrived.

:

bookseller's to be published in this country.
it is

not at

all

I

am

of opinion that

necessary to establish the fact that one volume of

that book has been sold, for I think that, as soon as an inventor
consists, and prints it in a
from the moment that
publisher
to
sell,
sends
to
a
which
he
book
the
bookseller's
shop, there becomes,
exposed
for
sale
in
the book is

informs the public of what his invention

in point of law, a complete publication of the invention."

Lang v.
Now,

the existence of a foreign invention

tion in another country

by a

is

by

a single publica-

a bar to the patenting of that invention

third person in such other country,

and the

(Of.

Gisborne, 31 Beav. p. 133.)
if

common

sense teaches,

interest of industry in this State requires, that

by analogy

the use of an invention or application well and generally

known

abroad shall also be allowed in this State without any restriction.
No injustice is thereby done to anyone. The people of this
country have the right to avail themselves of inventions well
in the mines in America, Australia and elsewhere; and

known

especially is this so in the present case, for the plaintiff

the

first

1894

pre-

and true inventor nor the

first

assuming that the word "publisher"

and true publisher
(uitgever),

is
;

neither
that

is,

occurring in sub-

Andeew

„
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^

^
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sect, (b), sect. 29, is

The

not a misxDrint.

citizens

and inhaHtants

of the Transvaal enjoy the right of availing themselves of know-

and improvements existing in other portions of the civilised
>
,
,
workmg and development or the mmmg
industry in this country, except where the first and true inventor,
ledffe
°

,

.

,

world for the better

who

has patented his invention abroad, has likewise obtained a

patent from the Grovernment of this State in terms of

Law

6

of 1887.

As

I have already observed, there

is

no proof of publication nor

of use in this country of the invention prior to the granting of the
is ample proof of publication and
America and England. The case, therefore, does not fall
under sect. 29, sub-sect, (c), but under sub-sect, (i), for it is quite
clear that the plaintiff is not the first and true inventor, nor the
It would be
first and true publisher of the invention abroad.
most unreasonable to open the door to anyone who may so choose,
and permit him to patent inventions and appliances long existing
in other portions of the globe, but up to the present unknown in

patent to the plaintiff, but there
of use in

Republic, thereby enabling him to prohibit others from
employing and benefiting by the knowledge possessed by the rest
of mankind, and rendering them liable to the penalty of infringethis

ment

of

money

before they are able to avail themselves of the invention.

That

of his patent, or the

the person

who

payment

of considerable

in a foreign country

is

the

first

sums

and true

inventor,

and has obtained a patent there, shall also be protected in this
country by a patent, or, in the case of a trade-mark, by an interdict
(as was decided by this Court in Bose 8f Co. v. Miller), is just and
equitable.
But the interests of commerce in this State do not
require that persons who are not the first and real inventors should
be allowed to come to this country and patent, as their own discovery, inventions long known and applied in other countries, and
under cover of such a practice to extort money from others. To
throw open the door to people of this kind would certainly not
promote trade and commerce, and would bring this young State
into discredit, whatever

The

may

be the practice in other countries.

history of this case foiins a striking proof of

my

assertion.

more prominent companies on the Witwatersrand
goldfields employ, and have for some time employed, American
engineers and miners with the object of improving the working of
their mines.
These men, for many years acquainted with the skip
Several of the
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own country,
Rand when all

in question in their

the mines on the

down and

naturally introduce and use
of a

;

sudden the

plaintiff

it

in

intimates to the companies that the use of the skip

is

!

the plaintiff does not come under the category of the individuals

whom

I have described, seeing that he was in 1885 considered at
Kimberley as the true inventor of the skip, and obtained a patent
for it in the Cape Colony in the year ]886."
My answer to this
objection is that the ignorance of the profession and the public at
Kimberley and in the Colony cannot bind us in this State. How
it

with reason be contended that, because the

plaintiff

at

Kimberley was in the year 1885 ignorant of the fact that the skip
or appliance which he claims to have invented was already well
known in America, he is therefore entitled to patent the alleged
invention in this country and ask the Court to protect him against
an infringement of his patent. It would indeed then be an easy
matter for a party, coming from abroad, to assert that he was not
aware of the existence of the invention in another country, and
that he is the true and first inventor and how shall he be contradicted? How shall we dive into his bosom to ascertain whether
Just as, in the case of publication, an
this assertion is the truth ?
;

assertion that the party has not seen or read the specification or

description in a

book or catalogue

will avail

him nothing,

so, in

the case of long-established use of an invention in other countries,
the party coming here from abroad must be held bound by such

previous use, and his application for a patent refused.

But, be

may, the defence in the present case rests on sect. 36 of
the Law, which provides that all grounds upon which the cancellathis as it

tion of a patent can be sought shall also serve as a valid defence
to

an action for an infringement

not follow that a defendant
those specified in sect. 29.

may

The

of a patent.

From

this it does

not set up defences other than

present action

is

not brought for

the purpose of having the patent declared invalid.

The only

whether under the circumstances disclosed in evidence
the Court ought to uphold the defence set up by the defendant ?
I do
It seems to me that we must answer this in the affirmative.
not know who is responsible for the wording of sect. 29, subquestion

sects. (5)

is

and

(c),

of

Law

6 of 1887; but

it is

Andrew

an „

infringement of his patent, and demands a considerable price for
the privilege of using the skip. Now it may be said " Yes but

can

1894:

swoops

certainly desirable

*•
G-.

M.

Co.

Kotze C.J.

:
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that the legislature should remove the ohscurity occurring therein/
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The

A^^wt?
The Robinson
G. M. Co.

plaintiff's

claim must be dismissed with

costs.

JoRissEN and Morice, JJ., concurred.

Eotze, C.J.

SWAZIELAND EXPLOSIVES
COMPANY

Coram

AMESHOFF,

J.

In camerd.

and

DYNAMITE

V.

W.

1894

E.

BOK.

4 April.

EULE OP PEAOTICB—SUMMONS FOE EEVIVAL OF JUDGMENT.

A

summons for

revival of a superannuated

It

advocate.

is sufficient

judgment need not

if the attorney signs

be signed hy

an

it.

company, applied on the 1st March for
judgment for 500/. granted in favour of the company
on the 28th November, 1890.
Jacohz, for plaintiff

revival of a

Curkwis excepted to the summons as informal and invalid, as it
had not been signed by an advocate. He referred the Court to
Ferris v. MacHattie, decided on the 7th August, 1890.
Jacohz, in reply
of a

summons

:

The same

rule of practice prevails in the case

for the revival of a superannuated

cases for provisional

judgment.

In both

judgment

as in

cases it is necessary only

that the plaintiff's attorney should sign the

summons.

(Van Zyl,

Judicial Practice, pp. 92, 297.)

Cur. ad.
Postea.

Ameshof?',

J.

:

This

is

an action for the revival of a super-

annuated judgment obtained by the
dant.

that

vult.

4th April.
plaintiff against the defen-

The defendant has excepted to the summons on the ground
it has been signed by the attorney only.
Mr. Curlewis hafi

referred the Court to the case of Ferris v. MacHattie, heard on the

7th August, 1890.
*

I have referred to that case, and find that

By resolution of tie Volksraad, Alts.

was substituted

178-9 of 1889,
for " publisher " in sub-sect. (J).

it

theword " inventor"

:
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1894
no precedent. In that case the exception was that
Ferris had no right to sue in his private capacity.
This being the swazieland
Explosives
case, there is no reason to depart from the practice which places a
AND
summons for revival of a judgment on the same footing as a Dynamite
Company
summons for provisional sentence and the Rules of Court provide
V.
BOK.
that the latter need only be signed by the attorney.
The excep-

establishes

;

tion

is

therefore dismissed.

E.

Ameshoff, J.

BLOEMBBRGEE

Coram
JOEISSBN, J.
J« camerd.

V.

E. J. VAN
Commission de bene esse granted for
plaintiff

and

GORKUM.

the purpose

his witnesses in

an

of taking the evidence of the

1894

action pending in this Court.
6 April.

This was an application by the
case,

plaiatifE in the

above-mentioned

praying the Court that his evidence might be taken in

Amsterdam, Holland, because

of the great distance

otherwise have to be travelled

by the

which would

plaintiff in order to give his

evidence in this Republic, and the great expense this would entail.

There was a further prayer to take the evidence of two other
and M. Westendorp, also of Amsterdam, on
commission. The action pending between the plaintiff and the defendant was for a sum of 440/. Is. lid. due on a promissory note.

witnesses, J. Thors

Curku'is, for applicant.
Cloete, for

involved

the

respondent, opposed
credit

of

on the ground that the case
Applicant's

witnesses.

petition

did

not disclose any sufficient reasons for the taking of evidence on

He

commission.

Berg and
reason

referred' to the cases of

why

Tipper and Good

v. t: d.

A

Hx

further
parte Reus (Kotze's Rep. pp. 112, 134).
should
be
refused
was
advanced
in the
commission
the

defendant's affidavit, namely, that the plaintiff was very clever,

and that cross-examination was an art unknown in Holland;
whereas it was necessary to subject the witness to a close and
pointed cross-examination.

The

Court,

having heard

after

the argument, granted

the

application, and appointed Advocate Verkouteren, of Amsterdam,
as commissioner.
Applicant's attorneys

:

Booth and Wessels.
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Coram:

E. S.

FOED

MOEICE, J.
V.

In camerd.

BACOHIONI

L.
1894

AND

OTHBES.

Application for voluntary sequestration, refused where the assets would in

all

prohaiility not cover the costs of administration.

11 April.

This was an application for the voluntary sequestration of the
According to the petition, the applicant had
three judgments against him, two of which were for civil imprisonment. It was also alleged that his liabilities amounted to 115^.
more or less and that his assets amounted to 511., consisting of had
outstanding debts to the amount of 35^. 10s., and, for the
remainder, of movables, among which was a horse, valued byapplicant in his statement of assets at 161., which was claimed by
petitioner's estate.

;

one of the creditors as his

own

property.

Barber, for applicant.

Curkwis, for respondents, opposed the sequestration of applicant's estate as this

in

all

would not be for the benefit of creditors, who
pay the costs of administration, as

probability would have to

the estate would probably only return

The

application

was

Applicant's attorneys

Findlay and

:

Eespondents' attorneys

amesho'fp j

:

^

'^"'^5'^ *'"

Rice.

Booth and Wessels.

EX PARTE

Coram:

51.

refused.

C.

H. M. KISOH.

oharrAers has jurisdiction to grant venia eetatis,

fulfils the requirements stated hy v. d.

Linden.

when the

A person

hy emancipation admitted as sworn translator of the Court.

_^_
12 April.

applicant

declared of age

The Court

is

not called upon to institute inquiries into the validity of the order granting
venia setatis on an application hy the person who has been declared of age
to he

examined as

u.

decided afterwards,

sworn translator.

when

application

If
is

necessary, this question can he

made

to be

admitted as a sworn

translator.

This application, which contained the petition of a person who had
been declared of age by emancipation to be examined in the Dutch
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and Englisli languages, for tlie purpose of being admitted as a
sworn translator of the High Court, is, in addition to furnishing a
precedent for the admission of a person who had been declared of
age as a sworn translator, also of importance, because the poiat was
also discussed as to the jurisdiction of a Judge in camerd to grant
venia

The facts were

tstatis.

shortly as follows

the applicant obtained from Morice,

:

— On the 11th April,

J., sitting in

camerd, an order

him after he had, in
down by v. d. Linden,

that letters of majority should be issued to

compliance with the requirements laid

obtained a certificate from the Landdrost declaring

that

the

applicant had obtained his father's consent, and had also handed
in a letter from the Grovernment, who, in reply to an application

from him, had referred him

to the Court.

Krause, for applicant, cited

Ex

parte Russell (Kotze's Reports,

1880, p. 189) and v. d. Linden, p. 37, and said that the applicant
had, in connection with a previous order of the Court, fulfilled the

down by

requirements laid

v.

Linden, as being necessary to

d.

obtain emancipation.

Morice, J., granted the application, remarking, that as the
Government had delegated the right to the Court it would be
entitled to exercise

it,

even

if it

did not already possess the right

to do so.

Some days

on the 12th, a provisional day, the applicant
De Korte, Ameshoff,
and Morice, JJ. praying to be examined in the Dutch and
English languages, for the purpose of subsequently being admitted
after,

presented a petition before the full Court

—

—

sworn translator. The majority of the Court then expressed
a doubt as to the jurisdiction of a Judge sitting in chambers to
as a

grant venia

mtatis.

Sertzog, for applicant
before the Court.

:

The question

of emancipation

is

not

now

Applicant has abeady been declared of age by

a Judge of the High Court. He has, therefore, the same right as
a person who has come of age in the ordinary way to make the
present application to the Court.

upon

itself,

on

brought before

its
it

own

The

Coui't has

no power to take

motion, to decide a case which has not been

in the ordinary

way by one

or other of the

interested parties.
0.

M

1^94

Mx parte
KisoH.
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'Ex

Tiie ease

parte

^^™

-

was thereupon postponed

to the following provisional

<iaj.

On

May it was

the 12th of

Ameshofi,

heard anew hefore Kotz^ 0.

J.,

and

J.

JSertzog, after giving a short review of the case in its earlier

stages, again applied to the

that he was prepared,

Court, to

Court to grant the petition, and added

necessary, to lay authorities before the

if

show that a Judge,

to grant venia cetatis in the

KoTZE, C.

J.

:

This

is

sitting in chambers,

name

had

Jurisdiction

of the Court.

not the time to consider whether a Judge

in chambers or this Court should grant venia

personally of opinion that the Court

is

cetatis,

although I

am

competent to grant such an

The petition now before the Court is for leave to be
examined in Dutch and English, with the object of subsequently
makiag application for admission as sworn translator. Any individual, whether he is a major or a minor, can be admitted as a
candidate for such an examination. It will be time enough when
the petition for admission as a sworn translator is presented for the
Judge to make investigation as to the appHoant's majority.
order.

The

application

was therefore granted without further

objection,

and, after he had been examined, the applicant applied to the

Judge in chambers on the 15th of May, and was admitted
sworn

Attorneys for applicant

Cormn

as a

translator.

:

Pindlay and Rice.

BIDEN

:

AND

SHIEL

deKORTE.J.
ameshoit, j.

GRAHAM

MOBICE, J.
Summons for
^^^^
Provisional

final sequestration

AND CLAEKE.

must

'" ^^S'"'

" ^^"nmons

to

—Registrar

an advocate.
High Court, is

he signed hy

Gircuit Court, not heing also Registrar of the

of

not competent

appear lefore the High Court.

Day,
12 April.

This was a
estates.

petition for the final sequestration of the respondents'
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Curkwis, for applicants.

1894

Biden&Shiel

Wessek, for respondents, opposed on the ground of the irregu-

was not signed by
an advocate, and, in the second place, it was signed by the
Eegistrar of the Circuit Court of Johannesburg instead of by the

larity of the

summons,

Eegistrar of the

as,

in the

High Court of

The Court upheld both

first place, it

V.

GrEAHAM &
Olaeke.

Pretoria.

exceptions,

and ordered the applicants

to

begin proceedings de novo.
Attorney for applicants

:

H. Stephens.

Attorneys for respondents

:

Booth and Wessels.

DU

TOIT

Coram

:

MOEICE, J.

DU
The husband's portion of

In camerA.

TOIT.

the property declared forfeited on dissolution of the

marriage, on the ground of the husband's adultery.

This was a

case of divorce,

where

it

was very

clearly proved that

the husband had committed adultery and had treated his wife in

a cruel and insulting manner.

The

Com-t, in giving judgment, dissolved the marriage, gave the

wife custody of the children, ordered the defendant to contribute

towards the support of the children, and finally declared forfeiture
by the husband of his portion of the community of property
of the marriage.

Krause, for applicant.

m2

1894
13 April.
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Coram:

THE HIOH COURT

SYLVESTBE

J.

AMESHOIT, J.

^,

In chambers.

E.
1894

26 April.

JACOBS.

Where, in pegging off claims, a certain numler of them are pegged off under
invalid powers of attorney, and a third person, hearing of this, pegs off

number of invalid powers, the
Court will not grant such second pegger a rule nisi restraining the first

afresh a number of such claims equal to the

from alienating the claims pegged off afresh, on which the licence
moneys are being regularly paid by the latter, pending an action for declaration of rights, unless he can show that the claims so re-pegged by him are

pegger

the identical claims

which were originally pegged

off

under

the

invalid

powers.

This was an application heard in cliambers on the 4th

of April for

the confirmation of a rule nisi restraining the respondent from
alienating certain claims situated on the farm Waterval, pending

an action for declaration of

rights.

It appeared that the respondent, in April, 1893, pegged, or

caused to he pegged, a

number

"which he

had ever

February

last the applicant

of claims

since paid licence

on the said farm, on
regularly.
That in

moneys

pegged afresh for himself twenty- one
pegged by the respondent, on the plea that the
twenty-one of the powers held by the respondent were invalid.
The applicant alleged that he, owing to this dispute with the
respondent, was unable to get the claims numbered, and fearing
that they might meanwhile be alienated, he now presented the
of the claims so

above-mentioned petition to the Court.
Coster, for applicant.

Esselen, for respondent.

Postea.

26th April.

Ameshoff,

J., in

giving judgment, said

:

This

is

an application

for confirmation of a certain rule nisi granted in camerA on the

29th March, 1894.

This rule

dict restraining the respondent

nisi operates as

a provisional inter-

from transferring,

alienating, or in

any manner dealing with certain twenty-one prospecting claims
situated on the farm "Waterval, on the Krugersdorp goldfields.
Eespondent now opposes the confirmation of the rule nisi. I have

or THE SOUTH AFRICAN REPUBLIC.
carefully read the several affidavits,

and am
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of opinion that the

applicant cannot succeed so long as he

is unable to show beyond
Stivmtee
"•
doubt the position of his claims, and to prove the fact that these
Jacobs.
.,,.,,.
identical claims were taken up under the powers which he alleges
to be faulty.
The rule nisi must therefore be set aside, with costs, "'^™«^' ^•
-r

-"^

and the provisional

interdict discharged.

Attorneys for applicant

De

:

Attorney for respondent

:

Villiers

and TJechermann.

H. SchoUz.

EX PARTE ABDOOLLA HADGEB ADAM.
The

when for the purpose of public prosecution he wishes to get
and documents in the possession of and being used hy an
arbitration commission, and being the property of private persons, ought to
apply to a Judge with that object, and cannot on his own motion attach the
same and thereby hinder the arbitration commission in the execution of its
State Attorney,

coram:
JOEISSBN, J.
In camerA.

possession of hooTcs

duties.

This was an application for the confirmation of a rule nisi, granted
on the 26th April, calling upon the Public Prosecutor of Pretoria
to show cause why he should not be ordered to deliver to the
applicants certain books and documents attached the day before by
certain detectives.

The

petition set forth that the

applicant's

firm

at

Durban,

Natal, had entered into an agreement to arbitrate with the firm

Tayob Hadgee Khan Mahomed &

Co., at Pretoria,

and that under

the deed of submission the decision of the arbitrator was to be

made

an order of Court. That advocate John Livingstone was appointed
as arbitrator, and that the arbitration had begun on the 11th April
That subsequently
in one of the offices of attorney A. "W. Baker.
on the 25th of the same month, while the arbitration commission
was busy with its duties, it was suddenly surprised by several
detectives

with a writ

to

arrest

the applicant

(who on

the

request of the arbitration had come hither from Natal) on a charge
of

contravention of the Customs

Law, and

also to attach the

applicant's books in the possession of J. Livingstone

and A.

W.

\9,qi

—>—

^7 April.
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Baker.

That

despite the protests

and

resistance of the latter, the

with the use of some force, seized and took away with
documents and also the arbitrator's notes.
them the said private
^
deteotives,

:ExpaHe
Abdoolla

Habqee
Adam.

(with

Jac6b&%

Coster), for the

Public Prosecutor, applied for

postponement for the purpose of handing in affidavits which would
throw a proper light on the matter, which it had been impossible
for the Public Prosecutor up to now to do, owing to the short
time

left

him

JoEissEN,

since the service of the rule

J.,

nisi.

refused to grant the postponement on the gi-ound

Public Prosecutor had not proceeded
and had used unnecessary force. Postponement would only increase the costs of the arbitration, and
The arbitration
cause delay to the parties and their witnesses.
was a proceeding of a solemn character. It had arisen out of a
case formerly pending in this Court, the notes in which were
being used in the arbitration and had been attached. The State
Attorney ought to have applied to a Judge for an order upon the
persons in possession of the required documents to hand them over
Only the greatest necessity would justify interference
to him.
that, in his opinion, the

with

.

sufficient discretion,

with the course of the

ai-bitration.

Wessels, for applicant,

arguing in support of the confirmation

of

The writ was issued on certain information
supplied by TJmgamshi Mutyi Sheth, the most important witness
for the defendant firm.
The only information supplied by him
the rule

nisi,

said:

concerns goods which he himself imported.

His

affidavit contains

nothing that can justify anyone ia attaching the applicant's books.
Moreover, the action of the authorities has been

beginning to end.

This

is

illegal

from

not a case in which the Public Pro-

secutor can issue a writ on his

own

authority.

The

order should

have issued from the State Attorney's department.
Jacobsz

:

The Public Prosecutor has not

acted

on

authority, but on the advice of the Attorney-General.
tration has not been ordered
character.

by the

Court, but

is

his

own

The

arbi-

of a private

Moreover, the authorities have offered to return aU

books and documents necessary for the arbitration, as well as the
private papers of

Mr. Baker and of Mr. Livingstone.

OF THE SOUTH AFRICAN REPUBLIC.
on the same side as Jacohsz, quoted sect. 17 of
No. 20 of 1892 to show that, in any inquiry into a contravention of the Customs Law, the Customs' officer is entitled, without receiving any further authority, to attach hooks and papers.
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Coster, following

Law

Ex parte
Abdoolla

Hadoeb
Adam.

JoRissEN, J., granted an order that all the hooks and papers
which had heen attached should at once be handed back to the
arbitration commission, and that Baker and Livingstone should be
restrained from removing, or allowing the removal of, any of such
books or papers pending a further order of the Court, and that the
question of the legality of the seizure should stand over to be
discussed on the occasion of a petition from the State Attorney for

an order with

respect to the books

and papers.

Attorney for applicant: A. W. Baker.

EX PARTE
A

J.

E.

ELSE.

clause of a codicil cannot on motion he altered hy a

when

all the heirs

and

Judge in chambers, even

Coram

In

earner^.

the surviving spouse, Joint testator ivith the deceased,

consent.

1894

This was an application to set aside a last disposition, appearing
in a codicil, made by the spouses, P. W. Yenter and M. E. Venter,
which codicil operated as a supplement to an earlier joiat will of

Under

the will the children were appointed
which included a certaia farm. Now one of
the clauses of the codicil provided that none of the heirs to this
farm " shall have the right to sell or lease his portion, save only to
one of his fellow heirs, as the said farm must remain as an heirloom
the said spouses.

heirs of the estate,

for their descendants."

After the death of P. W. Venter the heii'S found that the farm
was too small to support them all, and as they were all poor and
were thus unable to buy from each other, they made application, on
the 30th April, 1894, to the Court through their representative Else,
who was also authorised thereto by the surviving spouse, for the
cancellation of the clause of the codicil cited above.

Essekn, for applicant.

:

eeKORTE.J.

:
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Postea.

jsT^rte

^^™-

De

De

1st

Koete,

May.

J.,

refused the petition on the ground that, in his

opinion, the matter could not be decided on motion.

Korte, J.

~

Coram

Attorney for applicants

:

:

P. Nel.

EX PARTE THE MATABELB SYNDICATE.

dbKOETE.J.
In

c

Persona, on refusal to appear as co-plaintiffs, sued hy leave of the Gourt as
00-

1894
4 May.

This was a

petition for leave to join certain parties, being registered

shareholders in the above-named syndicate, as co-defendants on
their refusal to join as co-plaintiffs in the case of

Syndicate v. E. Lippert, et

The Matabele

alios.

Esselen, for applicant.

Order granted.
Applicant's attorney

:

H.

Scholtz.

MAX HEILBUT

Coram

&

CO.

beKOETE.J.
J. C.

1894
4 May.

MITCHELL

N. 0.

Final sequestration and appointment of trustee hy the Supreme Court of Natal
recognised here.
Confirmation of liquidation account suspended until the
Supreme Court in Natal had given judgment on oljections lodged loth in
this country and in Natal against such confirmation.

—

This was an application

to

suspend the confirmation of a liquida-

tion account, against which objections

had been lodged, both here
and in Natal, by the applicant, until such time as a decision should
have been given by the Natal Courts on the several points of
objections to such confirmation.
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The

estate of

Mamojee Amod &

Co. was finally sequestrated

by

1891

the Natal Court on the 13th of January, 1891, and the respondent MaxHeilbut
&Co.
was appointed sole trustee. On the 1st February of the same year

an application for the final sequestration of the estate of Amod
& Co. in this Republic was opposed by the respondent and refused
by the local High Court on the ground that the sequestration
granted in Natal, and the consequent appointment of the respondent as sole trustee in Natal, was held to be of force and effect, and

V.

Mitchell
N. 0.

recognisable in this Republic.

The

applicant raised several objections to the liquidation accounts

rendered by the respondent, both here and in Natal, and prayed
that the confirmation here should be postponed until a decision

upon

his objections

had been given in Natal.

Curleu'is, for applicant.

Application granted with
Attorneys for applicant

:

costs.

Findlay and

EX PARTE
Rule

nisi,

which had not heen served

was due

to

Bice.

G. D.

ore

the opposite party, confirmed,

the malicious intent of the

entrusted with the service,

HOEN.

was unable

to

that

latter

where

it

the sheriff's officer,

carry out his instructions.

1894

Application was made on the 26th April to the Judge in chambers
for a rule nisi calling upon a certain P. S. Eoos to show cause why
he should not be ordered to give transfer of a certain piece of
ground, situated in the Heidelberg district, and bought by the
As he was on the point of going to live
applicant from him.
beyond the borders of this Eepublic, and it was feared that he
would endeavour to evade the order of the Court when he received
notice of the rule

prohibit
last

nisi,

application

him from leaving

this

prayer was refused, but the

On

was

also

made

to the Court to

Eepublic in the meantime.
first

This

prayer was granted.

it appeared that the sheriff had been unable
The return day was extended, and a further attempt
But this was also unsuccessful, and it
find him.

the retui'u day

to find him.

Coram :
JOEISSEN, J.
In earner A.

was made to
became clear that he was purposely seeking

to avoid the sheriff,

»

May.

:
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Ex parte

and that

his

own

relations

would give no information

as

to his

whereahouts.

HOEN.

Hertoz, for applicant, thereupon applied for confirmation of the
rule

nisi,

which was granted.

Attorneys for applicant

10 May.

De

Villiers

and UecJcermann.

FEASER

D.

Coram
JOKISSEN, J.
In camerd.

1894

;

N. 0.

V.

LIQUIDATOES OF THE BEITTANIC GOLD MINING
COMPANY.
Estate ordered to

pay

the application

of an application against the liquidators, although
heen placed on the roll, as before this could be

the costs

had never

done the prayer contained in the application was complied with.

This was an application for an Order of Court indicating which
of the two parties should bear the costs of an application for an
order that the respondents should

file

their liquidation account,

which application had never come before the Court because the
respondents had complied with the prayer contained therein before
the date of service.

The applicant had, in his capacity as manager of the African
Banking Corporation, a preferent claim, amounting to 10,000/., on
the proceeds of the estate of the Brittanic Company.
The liquidators had received more than 10,000/. out of the estate, but had
only paid 8,000/. to the applicant. He alleged that he was entitled
to the immediate payment of the full sum of 10,000/., and took the
necessary steps by means of a petition to obtain the order of the
Court to that effect. But before the petition could be heard the
liquidation account was filed by the liquidators, and application
was now made to the Court for an order as to costs.
Wessels, for applicant.

Curlewis, for respondents.

The Court ordered the
Attorneys for applicant

:

Attorneys for respondents

costs to

De
:

be paid out of the

Villiers

and

UecJcermann.

Booth and Wessels.

estate.
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THE PUBLIC PEOSECUTOR AT PRETOEIA

Coram:

KOTZE,

,,

C.J.

AMESHOFF, J.

ABDOOLLA HADGEE ADAM.
Books, &c. of a Natal firm, hrought

into

this

State, attached

by the Court

on an affidavit that these hooks, &c. would afford proof that the said firm
had evaded the Customs Law.

1894
Provisional
,7'

12

This was an application for tlie attaoliinent of certain dociiments
and papers belonging to a Natal firm, Dada AbdooUa & Co., and
to the respondent partner, and brought by them from Natal to be
used in an arbitration case then pending between the said firm and
that of Tayob Hadgee Khan Mahomed & Co.
The application was made on the 12th May and was based upon
an affidavit made by Umgamshi Sheth, a witness for the firm
Tayob Hadgee Khan Mahomed & Co., and formerly bookkeeper

Dada AbdooUa &

of the firm

Co.

The

affidavit set forth that

between the years 1888 and 1890 large quantities of valuable
articles and wares had been smuggled into this State, as would
appear from the books of the firm on inspection. The deponent
gave as an instance a case in which in 1889 he himself, acting for
the firm AbdooUa & Co., had brought a parcel from Natal, and
had imported it into this State without paying the Customs dues.
Upon this affidavit the books of the said firm, then in the
hands of attorney Baker, were seized by the detectives on the
25th April on instructions from the Public Prosecutor, but they
were subsequently, on the 27th, again handed over to the
Arbitration Commission under Order of the Court {vide Ex parte
Abdoolla Hadgee Adam, ante, p. 165), under which the arbitrator
and others were restrained from allowing the books to go out of
their possession until they were authorized by the Court to do so.

In consequence

of this order of the Court, the Public Prosecutor

now made appUcation

that the books and papers should, on con-

olusioYi of the arbitration, be deposited with the

custody, and

also that leave should

Registrar for

be given to the State Attorney

or his representative to obtain inspection thereof.

Wessels,

The

Sheth discloses no
and papers can be
of contravention of the Customs Law is

for respondent

:

affidavit of

the seizure of the books

ground on which
Only one case

justified.

May.

;
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The Publio
Peosecutoe
AT Peetoeia
V.

Abdooila

Habgee
Adam.

and that moreover was done by the person who
He, and not the respondent, was the smuggler.
Sheth himself admits that AhdooUa gave him no instructions to
specially alleged,

makes the

affidavit.

conceal the package.

If

it is

found necessary to obtain inspection
& Co., that can easily be done by

of the books of the firm Abdooila

going to the firm Tayob Hadgee

Khan Mahomed &

Co.,

who

are

in possession of the books of the Pretoria branch of the firm, from

which the alleged contravention, if it has taken place, will appear
Therefore the attachment of books brought here from
Natal for the purposes of an arbitration case cannot be justified.
With reference to the legal question, it must be observed that no
fully.

retrospective force can be

which was

cited

by

given to

April, on the hearing of the case
{vide ante, p. 165),
officer

17 of

sect.

Law

20 of 1892,

the counsel for the other side on the 27th

Ex parte

and in which the right

Abdooila Hadgee

is

Adam

given to the Customs

in case of necessity to attach the books, &c. of dealers, &c.

and therefore

this section

cannot be applied to a contravention

committed in 1889. Under the law in force during the years
1888, 1889 and 1890, the Customs officer could only inspect the
The Public Prosecutor is
books, &c., but could not remove them.
not a Customs

officer,

and

it is

only a Customs

The Law

officer

who

has the

1892 can never have
intended that the State should have the right, on the slightest
suspicion of a contravention of the Customs Law, to take his books
from a dealer and bring his business to a standstill during the time
that the Public Prosecutor is going through the books at his
leisure.
The words " to attach," as used in sect. 17 of Law 20 of
1892, mean only that the State has the right, on a reasonable
right to inspect

and

to attach.

of

suspicion of the evasion of the law, to place the books, &c. of the

suspected contravener under attachment at the place where they
are found, in order to inspect

them

there.

Were

it

otherwise,

an extensive industry might immediately be crippled by an
of an insignificant individual.

him Jacohsz), for applicant, in reply In such a
we should be entitled to an order of attachment as soon as an

Cosier (with
case

affidavit

affidavit

:

had been obtained on the

facts

which gave

rise to a

reasonable suspicion that a contravention had taken place.
is

just

not

what has happened

in the present case.

ojily that a special case of

This

Sheth has sworn,

smuggling mentioned by him took
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place, but also that during a series of years largfe quantities of

1894

goods were smuggled in ty Dada AbdooUa & Co., and that proof
of this is to be found in the books of that firm.
The crime can be
proved only from entries made
those books, and unless they are

Peoseoutor
AT PbETOEIA

m

.

.

forbidden to be removed,

it will

be impossible to prove

it.

Under

17 of the Customs Law, the State has the right to attach
books, &c.
That this law was first passed in 1892 makes
difference.
The books are still within the jurisdiction of
Court, and sect. 17 is now just as applicable to them as if
sect.

contravention had taken place after 1892.

does not for the

first

Law

the

no
the

the

No. 20 of 1892

time make such transactions ^punishable,

but merely gives the right of a new means of proof which did not
formerly exist. This is the only end which the attachment can
serve.
With reference to the fact that the attachment is applied
for by the Public Prosecutor, whereas the law grants the right to
it must be remembered that the
from the State Attorney, and he has supreme

the Customs Collector only,
instructions issued

authority in
crimes.

By

all

proceedings connected with the investigation of

virtue of the great authority vested in him, the State

Attorney would have had the power to order the books to be
attached if he had a reasonable suspicion that a contravention had
taken place, and

had Judge Jorissen not required that

application to that effect should be

made

an

after the close of the

The State has come to the Court to prevent the proof
crime from being taken away, and therefore has a
an
alleged
of

arbitration.

claim to the assistance of the Court.
Postea.

12th May.

KoTZE, 0.

J.,

Ameshoff and

Jorissen, JJ., on the Bench

:

The

Court, in giving judgment, ordered the arbitrator, J. Livingstone,
to band the books
made no order as

in.

his possession to the State Attorney, but

to costs.

The Court was

satisfied that

the

Sheth disclosed a sufficiently prima facie case upon
which the State Attorney could proceed.
affidavit of

Attorney for applicant

:

C

UecTcermann, sen.

ThbIpublio

v.

"^°°°^^
Adam.
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"W. E.

Coram:

HOLLAED

dbKOETEjJ.
In camerd.

A.

A

Judge in chambers

is

BONAMIOI.

not competent to cancel a lease on the ground of non-

fulfilment of his obligations hy the lessee, even where
It
that in such a case the lease will ipso facto lapse.

26 May,

hy

it

has been stipulated

is

necessary to proceed

way of action.

This was an application for the cancellation of a lease on the
ground of the non-fulfilment hy the lessee of certaia obligations
imposed upon him by the contract of lease and also for an order
placing the lessor in possession.

On
the

the 10th July, 1891, an agreement was entered into between

applicant

and the respondent, by which the

latter hired the

Globe Theatre at Johannesburg from the former for a period of two
It

years.

was provided,

inter alia,

that the respondent should

always make provision for the supply of a
water on the premises to put out a
out.

As a

fire

sufficient quantity of

in the event of one breaking

second condition, the lessee

undertook to remove

nothing belonging to the lessor from the premises. It was also
agreed, that on non-fulfilment by the lessee of one or more of the
obligations imposed

upon him, the lessor might terminate the contract

merely by written notice to that effect to the lessee, and that the
lessor* would immediately have the right to place himself in

any damages.
had
been broken by the respondent, applied to the Court, by way of
petition to the Judge in chambers, praying that, by reason of such
breach, the agreement should be declared cancelled and that

possession of the premises without being liable for

The

applicant, contending that both of these conditions

applicant should be put into possession.

Kleyn, for applicant, in support of bringing the application
before a

Judge

practice accepted

in chambers, contended that, according to the

by

the

Eoman-Dutch

authorities, the cancellation

an agreement on grounds such as those alleged in the present
case could be obtained on motion, and cited Van der Linden (Man.
V. Proced., 2, 19. 3) and Boroher v. Clear (2 Searle, p. 247).

of

*

Original has " lessee."
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Cloete,

for

respondent, contended, in reply, that cancellation

ty way

could only take place
V. Clear

was not in

of action,

had lapsed through the

sequestration of the lessee's estate.

present case the contract of lease was
Postea.

De

and observed that Borcher

point, for in that case the contract of lease

still

28th March.

Korte,

J.,

refused the application with costs, on the ground

that the points in dispute could only he decided

by way

In the

ia full force.

by the

of action.

Attorney for applicant

:

S. LingbecJc.

Attorneys for respondent

:

Fan Boeschofen and Lorentz.

H

full

Court

1894

HOLIABD
V.

BONAMIOI.
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Hess
V,

Maex.

made

136611

in order to save costs,

and

He

to expedite matters.

quoted the case of The Directors of the Transvaal Board of Executors
V. The Transvaal Advertiser, wliere the joining of several plaintiffs

was ordered by the Court. He also remarked that the points in
dispute to be decided by the jury were the same in all the cases,
and had already been fixed by the Judge in chambers, in conformity with the procedure for juries in
plaintiffs in the several actions for libel

civil cases.

were

Again, the

members of
attacked them

all

Jockey Club, and the so-called libellous article

the
all

in their capacity as such.

[KoTZE, C.

J.

:

In the

case of

The Directors of

of Executors v. The Transvaal Advertiser,

been placed on the roll for
of Marx v. Hess is on the
deprive

Marx

trial,
roll.

all

Transvaal Board

the

the cases had already

whereas at present only the
It

is

of the right to bring his case to trial

because the other plaintiffs are not yet prepared with

Wessels

:

The

ease

impossible for the Court to

now, simply
their cases.]

points at issue have nevertheless been fixed for

all

the cases.
tor respondent, said The pleadings
and the applicant ought, before that was done,
to have excepted to the summons, on the ground that nine independent actions could not be instituted on the same libel. The

Leonard, J.

W.

{\fith. Dickson),

:

are already closed,

The case of Marx was
was postponed to March,
because the applicant applied for a jury, and obtained one.
Besides, it was impossible for all the plaintiffs to institute their
actions at one time, as some of them were abroad.
applicant
set

down

is

seeking only to delay the case.

for the

KoTZE, C.

J.,

February term, but

it

in giving judgment, said

:

The

application

now

before the Court affects only the procedure, and does not in any

way

touch the merits of the

case.

The Court

is

asked to order

the nine different plaintiffs to institute their actions together,

on the ground that the points at issue are exactly identical, and
by proceediug iu that way, both costs and time will be

that

saved.

It

desirable,

is

but

that such a mode of procedure may be
depends on the circumstances. Our law gives

possible
it all

different plaintiffs,

who go

to

law for the same purpose, the right

OF THE SOUTH AFRICAN REPUBLIC.
to institute independent actions.
so muclx of
to refuse

Nor must

therefore a question here, not

189*

The Court has no power

hebs

the right to institute his action as soon as possible.

^J;^
—;—

what

Marx

is

It

is

desirahle, as of right.

the Court forget that

may be

it

that, after the

has been given in Marx v. Sess, nothing more
other actions now pending.
The application

with

177

may be
is

judgment

heard of the

°

'

!!l_

'

therefore refused,

costs.

De Korte and Ameshoff,
Attorneys for applicant

and

Eooih,

:

Attorney for respondent

JJ., concurred.
Wessels.

,

Paul Nel.

:

EX PARTE

Coram:

J.G.'KEi'R'R.

KOTZE,
Foreign attorneys, applying

to

he

admitted here, must in future produce proof

that they have been admitted to practise abroad, in the country

from which

C.J.

beKOBTE

J.

ATVTESEOFF,

J.

they come.

This was an application
conveyancer of the

had passed

for admission as

High Court

—^

The

^* -^pril.

applicant

had been
an attorney in that country, and

his examination as a law agent in Scotland,

articled for five years as a clerk to

had

an attorney, notary and

of this country.

then, in October 1892,

by

virtue of this, obtained leave to enter

for the entrance examination for attorneys in this coimtry, under

sub-section 2 of the 75th Rule of Court, under condition that he
produced proof that a law agent of the Coxirt of Scotland did the
same work there as an attorney, notary and conveyancer here, and

that he was entitled to practise as a law agent in Scotland.
Esselen, for applicant, handed in several certificates, inter alia, one
from the clerk of the Council of Examiners for law agents in
Scotland, to show the applicant's status, and also the similarity
between a law agent and our attorney, notary and conveyancer.
He also observed that, although the applicant had passed the lawagent's examiaation in Scotland, and had enrolled himself on the
roll of law agents there, he had never obtaiaed an order of Court
admitting him, as he had had no intention of practising there, and
the cost of admission was very great.
O.

N
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Wessels, appearing for the Incorporated

1894

^T^rte
Keee.

that

it

was desirable

Law

Society, submitted

to get a clear interpretation of the Eules of

Court, regulating the admission of foreign attorneys, and that it
could not be alleged that the applicant possessed the fuU qualificaIt had been proved, indeed, that he
examination
; but that was not sufficient.
had passed the necessary
had been placed on the roll
that
he
addition,
He must also show, in
This last he was not
practise.
right
to
the
full
there, and possessed
tion of a Scotch

law agent.

he had not paid his admission fees. Then, too,
no copy of the official roU of admitted Scotch law agents had been
put in. One could not know there might be other reasons, not
mentioned by the applicant, why he was not entitled to practise as
a law agent in Scotland. Before the Court granted the application,
entitled to do, as

;

was necessary to have more conclusive proof
status as law agent.
it

Postea.

Ist June.

KoTZE, C.

Law

of the applicant's

J.

:

Advocate Wessels, on behalf of the Incorporated
by

Society, has contended in this case that the Rules of Court,

virtue whereof foreign attorneys can be admitted here, affect only

who ah-eady possess the full status of an attorney, in that
they have been admitted to practise as such before the Courts of
persons

their fatherland.

we

The argument

shall act in conformity

with

is

it.

logically correct,

But

and

in futiire

as there are instances of

who have been admitted to practise here on the sole
ground that they have passed the examinations required for that
purpose in their own country, it would be unfair to adopt another
attorneys

standard in the case

now

before the Court.

The

applicant

is

there-

but in future the Court will require a person who
makes a similar application to be in possession of the full status to
practise as an attorney before the Court of the country from which
fore admitted

;

He must satisfy the Court that he possesses the status
an attorney in that country, and not merely that he is entitled

he comes.
of

to obtain that status.

.
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FOURIE

cora^,

dbKORTE.J,

V.

C.

AMESHOFF^

W. ELLIS.

The plaintiff is not obliged specially to mention in the summons the time at which
a commencement must or ought to be made with the execution of a contract,
when he merely alleges in his summons that there was an agreement, without
mentioning whether

The

it

was unconditional or

plaintiff alleged in his

not.

summons a

certain verbal contract

between him and the defendant, by which he contracted to fetch
certain goods from the station at a specified freight charge. Shortly
afterwards he went to the said station, but after waiting for some

days he was unable to get the goods delivered to him, whereupon
he returned with his waggons empty. He ascribed this to the
negligence of the defendant's agent, and on refusal of pajonent of
the freight agreed upon he instituted an action for damages.

The defendant now excepted to the summons, on
it did not specify the time when a beginning was

that

the ground
to be

made

with the execution of the contract.

Kleyn (with F. Krause), for excipient, argued that
great importance to the defendant,

as, if

this

was

of

the plaintiff had stated

when he was to begin to carry out the contract, it would
be clear that the defendant had not been neghgent, but that the
the time

plaintiff

had acted prematurely.

for respondent, argued that it was not necessary
mention the date of the commencement of the execution
in the summons, as it was a general principle of law that when
one spoke simply of the conclusion of an agreement, such agreement was always considered to have been unconditionally concluded;
and as in law one is obliged to begin to carry out such an agreement at once, it would have been a departure from one of the
axioms of pleading to set out an elementary principle of law in

Sertzog,

specially to

the summons.

The

exception was overruled with costs.

Attorney for excipient

:

P. A.

Attorneys for respondent

:

De

M,

Gloete.

Villiers

n2

and Uecherm/mn

189*
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BBZUIDENHOUT

Coram:

KOTZE,

THE HIGH COURT

C.J.

V.

^sSj:

BEZUIDBNHOTJT

1894

PLEADING—EXCEPTION—i£^X MAC EDICTALL

2 Ju7ie.

rpf^^

plaintiff excepted to the defendant's plea on the ground that he, being the
had not in that capacity, without more, locus

executor of her husband's estate,

standi

to

plead the lex hac edictali

her husband's

estate.

to the

claim instituted by her against

— The exception was upheld on the facts

disclosed in the

The plaintiff, the surviving spouse of the late P. J. J. Bezuidenhout, sued the defendant, son of the said Bezuidenhout by a
former marriage, in his capacity as executor dative of his father's
estate, for transfer of certain land situated in the district of

Middelburg.

On

the 4th of April, 1888, the deceased entered into an ante-

nuptial contract "with the plaintiff, in which
plaintiff

it

was agreed that the

should receive as a wedding gift one-half of the farm

Zeekoegat, in the district of Middelburg, valued at 275/.

On the 19th April, 1893, a deed in the form of a kooph-ief was
drawn up between the spouses. In that deed the deceased acknowledged that he had granted the said farm, in terms of the antenuptial contract, to his spouse at a valuation of 275/.

The plaintiff now claimed transfer of the said ground.
The defendant pleaded that, if the grant set out in

the ante-

had been executed, the children of the late
Bezuidenhout, sen., by his former marriage would be greatly prejudiced and injured in their filial portions.
The defendant therefore based his defence upon the lex hac
nuptial contract

edictali C. de secundis nuptiis.

The

plaintiff

excepted to the plea, on the ground that the

defendant, in his capacity as executor of the estate of the late

P. J. J. Bezuidenhout had no
Wessels

(with

him

executor, he

is

standi to plead the said

Dickson), for excipient:

represents the testator, he

As

loctts

must carry out

As

lex.

the executor

his expressed wishes.

not necessarily the guardian of the minors;
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therefore he

by

In
order to be able to do so, he must first receive authority from
the heirs, to whom alone this privilege accrues, and, where minor
heirs are concerned, from the guardians themselves.
The heirs are
not obliged to avail themselves of their privilege, and may wholly
abandon it. In the present case there are no minor heirs. The
cannot,

virtue of his

office,

plead the

lex.

by the defendant does not prove that
made inroad upon the child-portions of the

valuation of the land at 900/.

the marriage settlement

In order to be able to judge
whether the children of the former marriage have been prejudiced,
children of the former marriage.

we must

take the value of the estate of the deceased at the time of

the dissolution of bis earlier marriage.

Kleyn (with him Krause), for the defendant The contention that
the executor is not competent to plead the lex hac edictali holds
good against the executor testamentary, but not against the
executor dative, who has a somewhat different legal position. The
latter is appointed by the Orphan Master, and derives from the
law the right to do all that is necessary to administer the estate in
the best possible manner.
(Tennant's Notary's Manual, 3, 20. 1.)
He is liable to the heirs for damage suffered by them through his
neglect of duty.
It is clear that too low a value was placed upon
the property in the ante-nuptial contract. The amount of the
children's portions depends on the present value of the property.
:

KoTZE, C. J.

:

Although the Court is

cannot succeed in his plea,

it

is

of opinion that the defendant

not prepared to say that an

executor cannot under any circumstances plead the

There

lex

hac

edictali.

no necessity to decide the question generally. It appears
clearly that the defendant has no locus standi in judicio in this case
He cannot make
to set up a plea founded on the lex hac edictali.
use of the plea on behalf of major heirs without being duly
authorized by them, nor has he alleged that he is acting on behalf
of minor heirs.
As a child of the first marriage of the late P. J. J.
Bezuidenhout, he might have pleaded the lex on his own behalf,
but he has not done so. There may be cases in which an executor
may have the right to plead the lex as a defence; but where the
circumstances allow this the plea must be very strictly construed,
for the lex is contrary to the spirit and principles of the modern
law of inheritance. Both in the Orange Free State and the Cape
is

1894

BezuidenHOUT
V.

Bezuidenhout.

:
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Colony the

BezutdenHOUT

has ceased to he law, this State heing the only part

lex

of South Africa in

which

By this

in force.

it is still

law the

disposition of one's property is unnecessarily restricted.

It

free

is

not

v.

Bezutden-

a sound principle which gives the heirs the right to dispute a

HOUT.

marriage settlement between the hride and bridegroom, especially

Kotze, C.J.

settlements often constitute the consideration for the

these

as

intended marriage

itself.

In the ante-nuptial contract, the half of the farm with the
buildings is valued at 276^., and in the so-called " koopbrief,"
dated the 19th of April, 1893, this amount

From

price.

plaintiff

The

is

fixed as the pui'chase

this it appears that the testator intended that the

sum

should pay an equal

into the estate for the farm.

plaintiff is therefore entitled to transfer

subject to the

payment by her

upon the summons,

of 275/. for the benefit of the

estate.

The

plaintiS's exception is therefore upheld,

the defendant to

amend

Plaintiff's attorneys

:

Defendant's attorney

to

Findlay and Bice.
:

P. A.

M.

Gloete.

KOK

Coram

KOTZE,

and leave given

his plea.

C.J.

V.

deKORTE,J.

VAN TONDEE.

AMESHOFF, J.
1894

PLBADma— EXCEPTION.

2 June,

—Exceptions

Action for transfer.
that, although the plaintiff alleged in the
:
summons u. marriage letween himself and the purchaser of the property,
transfer of which he claimed, he did not state whether the said marriage
still subsisted or had ieen dissolved; and, if the latter, in what way it had
been dissolved

In

;

nor whether the said marriage was by ante-nuptial contract

or not.

— Bath exceptions were overruled.

this

action the defendant

plaintiff

was sued

of a certain piece of land,

to give transfer to the

situated in the district of

Potehefstroom, which was sold in the year 1887
to

Anna Johanna Kok

(born

Van

by the defendant
Tonder), his daughter, and at

the time of the said sale the wife of the plaintiff.

The

plaintiff

—

;
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was executor

Although the

(1)

The following

of his wife's estate.

taken to the summons

married to

183

exceptions were

plaintiff in his

summons

Anna Johanna Kok

states that

(born

Yan

he was Van Tonbee.

Tonder), he

does not state whether he was married to her in com-

munity

He

(2)

by ante-nuptial

of property or

does not state whether the marriage

been dissolved

Rleyn, for excipient

:

;

and,

The

if

contract

still

subsists or has

the latter, in what way.

facts

which have not been alleged in

the simimons are necessary in order to show in what capacity the

According to the summons

plaintiff appears in this action.

hem

he has no

standi in judicio.

His

itself,

legal position changes

according as he was married with or without ante-nuptial contract,

and according

Must

as the marriage

transfer, if granted,

was dissolved by death or

be made to the

divorce.

plaintiff in his individual

capacity, or as his wife's executor?

Wessels, for respondent

:

It

is

not necessary to allege that the

marriage took place with or without ante-nuptial contract, for the
simple reason that, under the common law, marriage causes com-

which can be avoided only by means of an
The claim in this case is founded on a sale
woman
who
was married without an ante-nuptial conmade to a

munity

of property,

ante-nuptial contract.

tract.

Therefore the property sold passed at once to the husband.

The plaintiff alleges that he was married to Anna Johanna Kok
(bom Yan Tonder), which is sufficient. From the summons it
clearly appears that the marriage no longer subsists and when it
;

appears that a marriage has been dissolved,

due to the death of one
and not to a judicial decree.
this is

it is

of the parties, as

is

presumed that
the case here,

J. The exceptions are bad in law. Plaintiff's allegawas married to Anna Johanna Kok (born Yan Tonder)
nothing more is required. Equally unnecessary would
is sufficient
it have been to state in the summons that the plaintiff was married
When a dissolution of a marriage has
in community of property.
taken place, the Court presumes that this is due to death and when

KoTZE, 0.

:

tion that he

;

;

it

is

1894

^^

:

not specifically alleged that a marriage has been concluded
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1894

under an ante-nuptial eontraot, the Court presumes that

KoE

marriage in community of property.

The

Z'

'

Plaintiffi's

attorney

:

Defendant's attorney

a

JJ., concurred.

Chas. Leonard.

P. A.

:

M.

Gloete.

STEANGB

Coram:

KOTZE,

is

exceptions were overruled.

Ameshoff and Db Koete,

'

'

it

N.O.

C.J.
"•

deKORTE.J.
AMESHOEF.j.

LiaUIDATOES op the EEPUBLIOAN and COLONIAL
LOAN, AGENCY AND TEUST COMPANY.

1894

A

loan

2 June.

and agency company, sued hy a third party for

acts

of

its

secretary,

on the ground that

it

the consequences of the
had, as the plaintiff alleged,

accepted liability therefor iy advertisements in the pullic newspapers, cannot
raise the exception that the plaintiff has not in his

summons mentioned

the

newspapers in which the publication of the alleged acceptance of liability has
appeared. Neither can it, in the event of such an acceptance of liability,
succeed in the exception that the

summons

contains no allegation that a

of action has been made by the secretary to the plaintiff, where
claim of the latter is founded on a wrongful act done by the secretary in
cession

the

the

course of his duty.

On

the 21st of August, 1893, T. "W. Beckett

and other creditors
A. Eoth obtained judgment for the
against the then trustees of the said estate,

of the insolvent estate of G.

sum

of 9,955^. 10«. Qd.

imder sect. 101 of the Insolvent Law (No. 21 of 1880), on the
ground that they had not complied with the provisions of sect. 100
of that law
namely, deposited the moneys in their possession
belonging to the estate of Roth in a bank. Instead of depositing
the moneys belonging to the estate of Eoth in a bank, they
deposited the same with the Transvaal Board of Executors, a company which used formerly to carry on a general financial and

—

agency business in
liquidation while the
its

possession.

and which was placed under
moneys belonging to the estate were still in

this country,

In the action against the trustees for negligence,

OF THE SOUTH AFRICAN EEPUBLIC.
they were ordered to pay to the insolvent estate of Eoth the

amount which they had neglected to deposit
under sect. 100 of the Insolvent Law.

On
action

185
1894

in a bank, as required StbauqbN.O.

^
The Z'
Liqtti-

the resignation of the said trustees, the plaintiff in this datoksofthe

was appointed

Company, in

and he now prayed that the liqui- loIn^Aoenoy
and Colonial Loan, Agency and Trust andTbustCo.

as curator,

dators of the Eepuhlican

their capacity as such, should he declared liable for

the amount of the said judgment, and be ordered to admit this

amount as a lawful claim against the Republican and Colonial
Loan, Agency and Trust Company, and to pay to the plaintiEf
N. 0. such dividends as might be due thereon.
The plaintiff founded his claim against the defendants on the
ground that when Mar^ was acting as trustee of Eoth's estate
he did so as secretary and on behalf of the Eepuhlican and
Colonial Loan, Agency and Trust Company, and that the company
had widely notified, by advertisements in the public newspapers,
that it would accept liability for the actions of Mar^ in connection
with the administration of the said estate.
To this summons exception was taken (1) That there was no
mention therein of the time when, and place where, or the newspapers in which the said advertisements appeared (2) That there
was no allegation that the plaintiS had obtained cession in his
favour from Mar^, as ought to have been done if the Eepuhlican
and Colonial Loan, Agency and Trust Company had agreed to
indemnify Mar^, as was alleged by the plaintiff.
:

;

Wessek, for the excipients, addressed the Court.

KoTZE, C.

J.

:

It

is

not necessary to state in the summons the

place where, the time when, and the

manner

in which the adver-

tisements therein mentioned were published, for the defendants

must be presumed to know whether such advertisements had at
any time been published. If they did not know, they could
simply have denied the allegation. They are not prejudiced.
The argument that the plaintiff ought to have disclosed his bcus

summons by alleging that he had received cession of
is not here in point, for the action has arisen
Mar^
action from
from a delict and not from a contract. The plaintiff does not sue
upon an agreement entered into between the company on the one
side and Mar^ on the other side, by which they undertook to
standi in the

—

:

—
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iudemnify Mare in respect to

1894

all tliat lie

might do in the execution

but on the ground that the
company, by means of advertisements, had given notice to the
|DATOEs or THE publio that they accepted liability for the actions of Mare, as
vinculum juris need not be alleged
curator in the estate of Eoth.
Loan^Asen""
SieansbN.O. of

iiis

"iuty as trustee of Eoth's estate

;

A

andTeustCo. lq such a case.

The

Kotze, C.J.

exceptions

must be overruled.

Attorneys for plaintiff

:

De Jongh and Stegmann.

Attorney for defendants

Paul Nel.

COUPEE AND OTHEES

Coram

KOTZE,

:

C.J.

JOEISSEN,

v.

J.

THE

MORICE, J.
Executive Council Resolution,
1894

itli

STATE.

Beceniber, 1889

When

not applicable.

— The

Executive Council Resolution, 4iA December, 1889, confirmed by Volhsraad
Resolution, 10th

4 June.

May,

1890, held not to apply to a case in which several

persons had taken part in a boxing contest with gloves before a large number

of spectators, but in which

it

did not appear that the contest ivas for money

or prizes.

This was an appeal from a judgment of the Assistant Landdrost
of Johannesburg.
The appellants were charged in the Court
below with contravening Executive Council Eesolution of the 4th
of December, 1889, confirmed by Yolksraad Eesolution of the 10th
of

May, 1890,

in that they took part, on the 11th of November,

1893, in a certain boxing contest which took place in the Amphitheatre at Johannesburg between "W. Greaves and

Couper acted as

referee,

and the other

and timekeeper.
The Landdrost held the charge

H.

Ingleton.

parties concerned as second

to be proved,

and sentenced the
Appeal was

appellants to a fine, or, in default, to imprisonment.

noted against this sentence.
reads as follows
Sect. 1.

The

said Executive Council Eesolution

:

Boxing

contests for

money

or prizes are forbidden.

187
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Sect. 2.

Anyone who

takes part in a boxing contest, as mentioned

in Sect. 1, whether as one of the combatants or as

Coupee

a second, referee, or timekeeper, shall be punished,

^" otheb!

&C., &C.

The

Leoimrd, J. W., for appellants

:

The Executive Council Resolution

clearly does not apply to a case like this, but is intended to prohibit

fighting with bare

no way immoral.

fists

money

for

took place in

or prizes.

Mere boxing

This form of bodily exercise

practised, for it is regarded as a

is

manly and healthy

the amphitheatre was an

is

in

very generally
sport.

ordinary

What

display

of

which differed widely in character, and of
which boxing was merely one class. It has not been proved that
the combatants received any kind of remuneration for their
gymnastic

exercises,

services.

Cloete, for the State

:

The

was nothing

contest in question

else

than a fight with light gloves and for a prize. The combatants
were engaged for forty minutes, and after that time the defeated
party was in such an exhausted state that he

Blood was
thousand spectators were present.

felt

himself unfit to

on his body. Three
Entrance was by ticket, at
fixed prices, out of the proceeds of which the parties were paid.
It is improbable that they would have undertaken the contest
without payment.
continue the contest.

visible

KoTZE, 0. J. The appellants were charged before the magisand found guilty by him of contravening Executive Council
Resolution of the 4th of December, 1889, by which boxing contests
Although the
are, under certain circumstances, declared a crime.
said resolution has not of itself the force of law, I shall, for
argument's sake, assume that it becomes law after confirmation by
Now the said resolution was confirmed by the
the Yolksraad.
Volksraad on the 10th of May, 1890, and therefore had the force
I am
of law when the events which are complained of took place.
decidedly of opinion that the Executive Council Resolution was
intended to prohibit only contests with the fists for prizes, by
:

trate,

making

1894

these punishable.

It does not, however, sufficiently appear

from the evidence that the contest in which the appellants took
part was of the kind indicated by the Executive Council Resolution.

State,

188
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The evidence on
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Coupee
and others

doubt.

In

much to be desired. There is a
Landdrost ought to have decided in

this poiat leaves

case of doubt the

The

favoTir of the appellants.

State

must prove

clearly that the

».

The

State.

Kotze, C.J.

committed by the appellants, and for vrhich they were tried,
constitute the crime which was described by the Executive Council
acts

Eesolution.

JoEissEN and Mokice, JJ., concurred.

The appeal was

allowed.

Attorney for appellants

Coram

KOTZE,

:

J. G. Haarhoff.

SILYESTBR

:

C.J.

JORISSEN,

r.

J.

THE STATE.

MORIGE, J.

Law
1894

18 0/1892,

sect.

87, sub-sed. 5

in sect. 87, sub-sect. 5,

—Interpretation

of Laio 18 of 1892

is

of.

The word "wilful,"

used in the sense of "malo

animo."

4 June.

This was an appeal agaiast a judgment of the Landdrost of
Krugersdorp, by whom the appellant was fined 76/. for contravention of

sect. 87, sub-sect. 5, of

Law

18 of 1892, in that he, on

the 23rd of February, 1894, did wilfully peg off thirty-one claims,
the alleged property of a certain E. Jacobs, and situated on the farm

Waterfal, in the district of Krugersdorp.

The same

claims had, along with others, already been pegged off

who was registered as the licence-holder
time when the appellant pegged.

thirty-one

by

Jacobs,

of the said claims at the

Before the appellant pegged he lodged a written protest with

Mining Commissioner of Boksburg, notifying that the peggiag
by Jacobs was, so far as thirty-one of the claims claimed by him
were concerned, illegal, owing to the invalidity of the powers of
attorney upon which the licences had been granted to him, because
the persons whose names appeared on thirty-one of the powers
were either not qualified to sign them or were abroad at the time.
These allegations were repeated in an affidavit made by the
the
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appellant and served on the Mining Commissioner.
The appellant
pegged off thirty-one of the claims in question on the said date,
and on the same day gave Jacobs notice that he had done so.
J. W. Leonard (with him Coster), for appellant: The appellant's
conduct was quite bona fide, as appears from his letter to the Mining
Commissioner, in which he gave notice that he regarded some of
the claims as open ground in consequence of the nullity and falsity
of the powers of attorney filed by Jacobs, which he immediately
afterwards confirmed by a sworn declaration.
In sect. 87 the
word " wilful " is used as synonymous with " malo animo."
" Wilful " means without reasonable cause.
In view of the facts, it

cannot be said that the appellant acted recklessly or malo animo.

The onus

of proving

want

Wessels, for the State

:

of bona fides lies

upon the

State.

Granting that " wilful " means " without

reasonable cause," the onus of proof does not, as has been argued,
lie upon the State, which is merely required to prove that Jacobs
was the owner of the claims when the appellant pegged them ofE.

We have here to
By

do with a question of possession, not of ownership.
the words " belonging to " in the section is understood the

limited dominium which the claim-holder acquires

Leonard

by

registration.

replied.

KoTZE, C.

J.

already pegged

:

The question whether the pegging off of claims
by another has or has not been done malo animo

depends on the special circumstances of the case. Two points have
been touched upon in the argument namely, do the claims belong
to Jacobs, and does the onus lie upon the State to prove that the
appellant's pegging was malicious ? Assuming, then, as the Court

—

does, that the

word " wilful " in section 87 must be read

" malo animo,"

it is

as

meaning

evident that malice has not been proved.

practically impossible to decide this point before the action
is

now pending between

It

is

which

the appellant and Jacobs concerniug these

In default of proof, malice cannot be
presumed against the accused, the appellant. Before declaring the
appellant guilty, the Landdrost ought to have satisfied himself
claims has been heard.

that the claims actually belonged to Jacobs.
sufficient

proof of

title

disputed property in Court.
in a

manner

different

As

a rule,

it

is

to produce the deed of transfer of the

Transfer of claims

is,

however,

made

from that of ordinary fixed property, namely,

1894

silvesibb

The

State.

—
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hj producing

1894

Silvester
V.

The

State.

from

before the

qualified

Mining Commissioner powers

of attorney

persons and taking out licences for the claims

As the validity of some of the powers handed in by
and upon which he applied for licences, had been called in
question, the Landdrost ought before giving judgment to have

granted.
Jacobs,

Kotze, C.J.

decided to

whom

the claims actually belonged.

The appeal was

allowed.

JoRissEN and Morice, JJ., concurred.
Appellant's attorney

Coram

KOTZE,

:

E. Nathan.

A.

:

W.

BAKER

C.J.

JOBISSBN,

MORICE,

v.
J.

THE STATE.

J.
Detectives,

1894
4 June.

who

are authorised hy the proper authorities to attach the hooks and

documents of one of the parties to an arbitration suit, must act with discreand have no right to lay hands upon private documents belonging to

tion,

other persons,

are entitled

and not mentioned in

to resist,

the writ; if they do so, such persons

if 7iecessary, with force.

This was an appeal from the judgment of the Judicial Commison the 9th of May, 1894, by which
the appellant was fined the sum of 3Z. or three days' imprisonment
sioner of Pretoria, delivered

for resisting the police.

The
The

circumstances of the case were these

:

appellant was one of the attorneys in an arbitration case

between the firms Dada AbdooUa

&

Khan Mahomed &

arbitrators

then-

work in one

Co.

While the

Co.

and

Tayob Hadgee
were engaged in

of the appellant's offices on the 25th April, some

detectives entered in order to attach the books of the firm

AbdooUa &

Co.

upon an

affidavit of

Dada

a certain Sheth, in which

it

was stated that the said firm had for a number of years evaded the
Customs Law, as, according to the affidavit, would appear from
the books of the firm then in the possession of the arbitrators.
After the detectives had informed the arbitrators of the reason of

AbdooUa & Co. were pointed
but they thought they were entitled to attach aU the
books at that time in the office. Among others there were private

theu- coming, the books of the firm

out to them

;

191
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doctunents of the defendant, the attachment of which he resisted.

Force was used by the detectives, and finally the defendant was

and handcuffed. He was subsequently prosecuted for
resisting the police and was sentenced as aforesaid.
This sentence
came in appeal on the 4th June, 1894.
arrested

J.

W.

Leonard, for appellant.

Jacobsz, for the State.

KoTZE, 0.

J., after

the record of the trial had been read

counsel for appellant, gave judgment, saying

:

by

the

There can be no

doubt as to what the judgment of the Court should be. The
detectives were informed by the appellant, when they were about
to seize his

documents and papers, that they were his own private

But

property and were not subject to attachment under the writ.

notwithstanding this statement, which was made by an attorney

and respected citizen, they proceeded
documents in a violent manner. Very

of this Court, a well-known,
to take possession of the

and with full justification, the appellant offered
and defended his property. He did so at his own risk,
that is to say,
as if it appeared that he had done so wrongfully
had the documents turned out not to be his private property he
would have been liable for the consequences of his action. But it
has appeared that the detectives had no right to act as they did,
and therefore the appellant must be held to have been entitled to
With regard to the manner in
offer resistance to an illegal act.
to
enforce
obedience to theii' will, we
detectives
tried
which the
very
they
acted
improperly and cruelly in
state
that
are bound to
conducting
him, so handcuffed,
appellant
and
handcuffing the
naturally,
resistance

—

through the

—

streets to the office of the Public Prosecutor, especially

as the appellant is

an

officer of

the Court and

much

esteemed.

If

the police entertaiued any doubt as to the truth of the appellant's
statement, they ought to have asked

the

office of

the Public Prosecutor, to

tion could have been given.

with

him

whom

JoEissEN and Moeice, JJ., concurred.
:

A. W, Baker,

accompany them

to

the necessary informa-

The appeal must

costs.

Attorney for appellant

to

therefore be allowed,

i^^*

Bakee

xhb State
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IN BE THE STATE

Coram:

KOTZE,

C.J.

JOKISSEN,

MORICE,

^.

„„„„„'„„„ „^,
YEEKOUTEEEN.

J.

J.

1894

AOCESSOET—WHAT MUST FIEST BE PEOVED.

7 June.

No

one can he found guilty as an accessory to a crime unless
that such crime has actually teen committed either

it is first

proved

ly a known or an

unknown person as principal wrongdoer.

This was an argument on a point of criminal law, reserved by
Morice, J., in the case of The State v. Verkouteren, which was
heard before the Circuit Court at Johannesburg in April, 1894.
In the indictment upon which Yerkouteren was tried, he was
charged with the crime of fraud, consisting of certaia Ulegal
unlawful and fraudulent acts committed by him, and which were

That Yerkouteren,
August and October, 1893, after having removed the effacement marks from a large number of used Government revenue
stamps by chemical means, did unlawfully and wrongfully cause
the same to be sold as unused and genuine stamps, with intent
himself thereby to benefit and the State to defraud and injure.
The jury found Yerkouteren guilty as an accessory to the crime
The Judge reserved, for the decision of the full Court,
of fraud.
alleged in the indictment to be the following

:

in

the question whether the verdict of the jury constituted a conviction

He

on the indictment.

meanwhile sentenced the accused

to eighteen months' imprisonment.

Dickson, for the accused
specific

crime of fraud.

had committed the criminal
not find

him

:

Yerkouteren was charged with the

In the indictment

it

was alleged that he

acts therein set forth,

guilty of those acts.

but the jury did

They found

that he was an
Their verdict was therefore null and void, because a
person cannot be found guilty as accessory before it has been
proved that the crime has actually been committed by some
accessory.

According to the verdict in this case there appears to
have been no principal.
(Eoscoe's Criminal Evidence, ed. 10,

principal.

pp. 82, 83.)
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[KoTZE, C. J. Tour argument then amounts to this that the
present case differs from that in which two persons commit a crime
:

:

jointly, the

one as principal and the other as accessory

such a ease

arises,

and

it is

may

be found guilty,

if it

who

there

is

may

tried as

is

an

appears that he has taken

part in the established crime as an accessory, even

charged as principal

when

proved that the crime set forth in the

indictment has actually been committed, he
accessory

that

;

the person

if

be found not guilty; but that when

no principal there cannot possibly be an accessory.]

JDicIcson

:

Just

That

so.

The accused was found

is

the standpoint from which I proceed.

guilty as an accessory on facts which really

established the principal crime

;

what then

are the facts,

the crime, on which the principal wrongdoer,
one, can be found guilty

if

and what

indeed there was

?

which came before him a few
man and his
wife were tried for murder as principal and accessory respectively.
The charge against the man collapsed and with it also that against
[JoRissEN,

J.,

mentioned a

case,

years before on circuit at Wakkerstroom, in which a

the woman.]
Esselen, St. Atty.

:

Complicity in fraud

is

Ver-

really fraud.

kouteren was found guilty of fraudulent conduct by which others

had been

injured.

was

It

sufficient to

prove that the crime set

forth in the indictment had actually been committed, and that the

accused yfos particeps criminis,

among

several others,

all of

who were

and injure the Grovernment.

which was done.

He

was one,

parties to a conspiracy to defraud

It

is

not necessary

first

to find the

principal offender guilty before the accessory can be found guilty.

(Archbold's Criminal Practice, ed. 18, p. 15.)

The State
1892,

v.

In the

case of

Mason, heard at Potchefstroom on the 16th October,

Mason was

tried

and sentenced

although the suspected murderer was

as

an accessory to murder,

still

at

large.

Where

a

wrongful act admits of several grades, which represent so many
different crimes, the person tried for the higher and graver crime
can be found guilty of the

lesser.

Law

it

In Mogathi v. The State (Cape
was decided by the High Court of
the Orange Free State that there was such a crime as accessory to
Journal, 1890, p. 119)

culpable homicide.
o.

With regard

to Yerkouteren's crime there

o

is

1^94

The State
vee^qtiteeen.
Kotze, O.J.
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really

The State

„

"•

TEEEN.

_

no difference between the principal and the

When we

accessory.

consider the verdict of the jury in the light of thfr

indictment and the evidence, then what the jury appears to have

meant

is

"in conjunction with others," and that the accused was

guilty as a principal conspirator of fraud.

Verkouteren was indicted for the crim&
had removed the effacement mark from a
quantity of used revenue stamps by chemical process and had then
circulated and sold them as genuine, thereby intending to benefit
The jury found
himself and to defraud the Government.

KoTZE, C.J.

:

In

this case

of fraud, in that he

Verkouteren guilty of being accessory to the fraud.
before

whom

the

trial

took

place

in

the

Circuit

Morice,

Court

J.,-

at

Johannesburg, sentenced Yerkouteren to eighteen months' im-

prisonment with hard labour, but stayed execution of the

senr

tenee pending a decision by the full Bench on the following point
reserved by him " Could a jury find Yerkouteren guilty of being
:

an accessory to fraud on the indictment ? " The State Attorney
argued that the intention of the jury was obvious they were of
opinion that Yerkouteren was assisted by other persons in the
manipulation and circulation of the stamps, and that therefore
Yerkouteren was not the only guilty person. That was then the
meaning of the jury in finding Yerkouteren guilty as an accessory
;

to the fraud.

I cannot assent to this view.

No

other interpreta-

may

be given to the verdict of the jury than is contained in
the words used by them, and in which their finding was announced
tion

and noted.

Yerkouteren was the only one charged, and he was
The indictment does not allege that

charged as a principal.

someone

else is the principal, or that the principal

crime of fraud

was committed by another person, known or unknown, and that
Yerkouteren was an accessory in the commission of the principal
crime, as was the case in The State v. Mason, which came before
Court for revision in October, 1892. There can be no accessory
where there has been no principal. The principal crime must, too,
be properly set out in the indictment and proved by evidence. I
this

can find this doctrine

—which

in accord with the requirements
on Criminal Procedure (1866)-nowhere more clearly laid down than in Wharton's Criminal Law
(vol. 1, par. 237), where the following passage occurs
"According
is also

of the 24th section of our Ordinance

:

to the rule of

common

law, the principal

had

—

to be convicted witl^
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or before the accessory.

Special statute has

now

where made the act of the accessory a substantive
the accessory

may

195
nearly every-

offence, so tha;t

be indicted although no principal has been

indicted; but in such a case the principal crime

must be alleged

and proved. It may also be alleged that the principal is unknown." In Regina v. Gregory (L. E. C. C. E. 79) KeUy, 0. B.,
says, " there cannot be an accessory to a crime unless the crime has
been committed." The conviction must therefore be quashed.

1894

The State
V.

VebkouTEEEN.
Kotze, C.J.

JoKissEN and Mortce, JJ., concurred.

GEOENEWALD
V.

MEESEE.

Coram

KOTZE,

:

C.J.

JORISSB]Sr,J.

MOEICE,
1894

RIGHT TO DENY—EEPUSED.
8 Jtme.

The appellant, who had given the respondent certain clieqties signed "q.q. P. D.H.,"
as security for money lent, and who, after the dishonouring of the cheques,
had paid off part of the amount due, was held to be estopped from the
right to deny his liability, in an action for recovery of the balance, by
alleging that the respondent had accepted the cheques as those of a disclosed
principal.

This was an appeal against a judgment of the Judicial CommisIn the month of May, 1894, the appellant
the
respondent,
and gave him three cheques,
30/.
from
borrowed
30/.
The
cheques were drawn by the
together amounting to
"
On presentation to
appellant and signed q.q. P. D. Hofmeyr."
the Bank of Africa, on which they were drawTi, the cheques were
sioner of Johannesburg.

dishonoured.

Subsequently to the dishonouring of the cheques,

came to an arrangement by which the appellant
undertook to pay the debt off by instalments. After he had paid
off all but 91. 10s. he refused to pay any further instalments
Thereupon the respondent sued hina
in settlement of the balance.
the

parties

o2

J.

196

OFJ-ICIAL
1894

REPORTS OP THE HIGH COURT

for recovery of the balance

due upon the cheques, and obtained

Gboenewald judgment in his favour in the Court below.

Appeal was noted against

Mee EE

Judgment.

this

Curlewk, for the respondent

:

The

appellant

is

personally

liable,

he had no authority from Hofmeyr, his pretended principal, to
sign the cheques. Besides, he has personally received value for the
cheques, as was justly remarked by the Judicial Commissioner, and
as

he has, in addition to this, admitted his liability by from time
time paying off instalments upon the original debt.

to

Auret, for the appellant: The respondent took the cheques as
being those of a disclosed principal, against whom he therefore has
his remedy.
It does not appear from the record that the appellant
acted without authority.

The decision of the Judicial Commissioner must
J.
The respondent sued the appellant for Ql. 10s. in the
Court below, being the balance of a sum of 30/. which the former
had advanced to the latter, and for the covering of which he
accepted three cheques, signed by the appellant " q.q. P. D.
Hofmeyr." The cheques were dishonoured, and the parties subsequently agreed that the appellant should pay the money in
KoTZE, C.

:

stand.

instalments, which he did in part.

He

afterwards refused to pay

due upon the cheques, and was sued for the
the balance of
same. The defence, that Hofmeyr, the pretended principal, ought
It is no answer to the claim of
to have beeir sued, is not sound.
the respondent, whose claim the appellant has admitted by paying
small sums from time to time to the respondent in reduction of the
9/. 10s.

debt.

The cheques

serve only as a proof of debt.

dismissed.

JoKissEN and Moeice, JJ., concurred.
Appellant's attorneys

Findlay and

:

Eespondent's attorney

:

Rice.

P. van der Poel.

The

appeal

is

:
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NOYCE

GLUTAS.

V.

Coram

KOTZE C

J

AGENT EXCEEDING HIS SPECIAL MANDATE-CLAIM BY AGENT jorissen'j'.
FOE REPAYMENT DISMISSED.
MORICE, J.'
G. gave instructions

N.

to

to

have his name put down as a member of a

Held, N. was not thereby authorised

syndicate for lOQl.
100?. to the syndicate

This was an appeal against a judgment
sioner of Johannesburg.

month

of

to

pay

the said

The

Commis-

of the Judicial

circumstances were these

:

—In the

March, 1893, during a casual conversation between the

appellant and the respondent, the latter told the appellant to put
his name down for 100/. (the exact words were, " Put me down
for 100/.") in the

N. M. Syndicate, in the formation

appellant was at that time engaged.

member

The

of

appellant put

which the

him down

two shares at 50/. per share. The
respondent, on receiving a demand from the secretary of the
syndicate, refused to pay the amount, on the ground that the
appellant had misled him with regard to the ground which the
syndicate was about to exploit, as by means of false representations
the appellant had led him to believe that the ground formed a
portion of the ground belonging to the Marais Eeef Gr. M. Company, whereas it subsequently turned out that it was situated on
the ground of the Marais Drift Nigel Gr. M. Company.
On nonas

of the syndicate for

payment by the respondent, the syndicate held
personally liable for the amount, and received the
shares

from him.

the appellant

money

for the

Thereupon the appellant sued the respondent

for the recovery of the 100/., as being

money paid by him

as the

agent and on behalf of the respondent.

The

Judicial Commissioner granted absolution from the instance

on the claim,

as

he was of opinion that the respondent's request to

the appellant to put

him down

for 100/. in the syndicate could not

be held to be a mandate to pay the money to the syndicate.

Appeal was noted against

this

Wessels, for the appellant:

legal obligation

the

judgment.

The

appellant,

who has

on behalf of the respondent,

indemnified by the respondent.

him back

money

1894

on O.'s behalf.

is

The respondent

spent for that purpose.

is

On

a
be

fulfilled

entitled to

bound

to

pay

the refusal of

the respondent to pay the amount due on the shares which stood
registered in his name, the syndicate insisted on

payment by the

8 June.

19S
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had not handed

appellant, as he

from

of attorney

KoTOB
„ *

pay the

OJ'

to the syndicate a written power

The

his principal.

price of the shares,

THE HIGH COURT

appellant found that he must

and now seeks

to recover

from the

The respondent is liable to the appellant, as he
expressly gave him instructions to put him down for a specified
sum of money ; the word shares does not appear in the request.
This amounts to a mandate to pay the said amount.
respondent.

,

,.

[KoTZB, C.

J.

:

The resp6ndent simply asked the

have him registered as a shareholder for 100^.

appellant to

How

can

it

be

argued that this request includes authority to pay for the shares ?
The respondent was registered in his own name on the books of the
syndicate,

Wessels

and the syndicate ought
Just

:

But

so.

to

have proceeded against him.]

seeing that the

appellant has been

obliged to pay that for which the respondent was legally

he

is

[JoEissEN, J.

:

liable,

by the respondent.

entitled to be indemnified

The question

is,

was the respondent

really

liable ?

The respondent justifies his refusal
member of the syndicate, on the ground
representation made to him by the appellant.]
KoTZE, C.

J.

:

himself as a

to regard
of a false

The appellant has no recourse
money in the absence
was simply asked to hand in the

Curlewis, for the respondent

:

against the respondent for repayment of the
of proper authorisation.

respondent's

was no

He

name

as

He

member

of the syndicate for 100/.

legal obligation whatever

did so at his

own

upon him

to

There

pay the amount.

risk.

KoTZE, 0. J. The Judicial Commissioner gave a very proper
judgment when he granted absolution from the instance. The
:

summons that he put the respondent down
N. M. Syndicate in pursuance of a request by
put him down for 100/. The respondent was

appellant alleges in the
«a,s

a

member

in the

the respondent to
accepted as a
tion,

and

his

member of the
name placed on

syndicate on the appellant's applica-

the register of shareholders. When,
however, the secretary of the syndicate made a demand on the
respondent for payment for the two shares which were registered

OF THE SOUTH AFRICAN EEPUBLIC.
in

he

Ms name
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in the books, at a valuation of 100/., he denied that

-was indebted to the syndicate for that

amount, because, he

had represented that the

alleged, the appellant

syndicate's

ground

formed part of the property of the Marais Eeef G. M. Co., whereas
it really was ground which the syndicate had bought from the
Marais Drift Nigel G. M. Co. The syndicate thereupon held the
appellant liable, and received payment for the shares from him.
Whether the appellant was obliged to pay the 100/. to the syndicate is not now the question.
The respondent refused to comply
with the appellant's demand for repayment, and in this he was
quite right

for, as

;

lant paid the

The appellant ceased to be the
name of the latter was placed on

it

to do so.

respondent's agent as soon as the

the register of shareholders.

It

a conditio prwcedens that no one could be registered as a
first

paid for the shares for which he

It appears that there was no such regulation, as the

money was

first

respondent.

to

paid some months after the registration of the

It admits of no doubt that the request contained in

the words, " Put

mandate

Kotzc, C.J.

had paid the sum with
some regulation of the syndicate which

shareholder unless he had
applied.

V.

GrLUTAS.

different if the appellant

the object of conforming to

made

NOTOB

the respondent has rightly alleged, the appel-

amount without being duly authorised

would have been

1894

me down

for 100/.," cannot be regarded as a

the appellant to pay the

100/.

on behalf of

the

respondent.

The appeal

is

therefore dismissed, with costs.

JoRissEN and Morice, JJ., eonciirred.
Appellant's attorneys

Van Boeschoten and

:

Eespondent's attorneys

Lorenfz.

Booth and Wessels.

:

P.

W.

WHITEHEAD

Coram

:

deKORTE.J.
J.

H.

HOFMBYE.

1894

Provisional sentence granted on a covering lond, aUJiough the mortgagor stated
that the full amount modioned in the deed had not been advanced

11 June.
to

him.

This was an application heard in chambers on the 9th June
provisional sentence for the sum of 980/. upon a bond.

for

OFFICIAL REPORTS OF THE HIGH COURT
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The bond did not contain the ordinary hypotheek for value
bond" "for
Wni^EAD received or enjoyed, but was a so-called "covering
and
advanced,
paid
to
be
and
»•
moneys duly lent, paid and advanced,
Ho^EYE.
,,
in
favour
August,
1892,
^^^ ^^^^ ^^^ ^^ggg^ ^^ ^j^g 22nd
^^
"
for
moneys,
of the firm Kuranda & Marais, for the sum of 980^.
1894

On

&o.," as above set forth.

was ceded by the said firm
the respondent to
apiDlied to the

fulfil

the 13th February, 1893, the bond

who, on the refusal of
under the terms thereof,

to the applicant,

his obligation

Court for provisional sentence.

In

his affidavit,

serving as a defence to the applicant's claim, the respondent set
forth the reasons why he did not feel called upon to comply with

the claim.

Kuranda &

He alleged that he had had a house built for him by
Marais for the sum of 1,400^., of which he had hunself
and the said building contractors had a bond on the

paid 400/.,
building passed in their favour for the remaining portion of the
According to the agreement the building ought to
contract price.

have been completed on the 30th November, 1892. But this was
not done, although the respondent repeatedly reminded the firm

Kuranda & Marais of its duty, and called upon it to fulfil the same.
On the 23rd May, 1893, he received the key of the house but the
building was far from finished, and he had to complete it at his
own cost. This cost him 250/. He admitted that he had received
;

notice of the cession to the applicant,

and

also that

he had paid

interest to him.

Wessels, for the applicant, contended that the

bond was a

liquid

document on which provisional sentence could be obtained. The
respondent had not only received notice of the cession, but had also
paid the rent subsequently to the applicant, without giving any
notice of his counter-claim against

Kuranda & Marais. Where a
by the creditor, he

debtor tacitly consents to a cession of the debt
is

estopped from setting up against the cessionaire his counter-claim

against the original creditor.

J.

W. Leonard

(with

him

(

Vide Burge, vol.

3, p. 808.)

Auret),^ for respondent, contended that

the bond, being a covering bond, was not a liquid document.

respondent was

by him

The

entitled to bring into collation the expenses incurred

in completing the building, for

Kuranda & Marais had

not

advanced the money which they undertook to advance, and for
which the bond was given. All the equities were taken over with
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Suppose that Kuranda & Marais had only advanced
100/. on the huilding, and had then ceded the bond, would the Whitehead
Court have granted provisional sentence against the respondent ?

the bond.

HoFMEyE.

The quotation from Burge

is

aware that the claim was about
objection.

There the debtor was
be ceded and did not raise any

not in point.
to

Here, on the contrary, the debtor knew nothing of the

cession until after

had already been made, and

it

was then too

it

late to raise objection.

Wessels, in reply, said that even if this

was a covering bond,

it.
The respondent
had never denied that the said sum had been advanced. Besides,
his counter-claim was too vague, as no fixed amount was mentioned.
Even if the equities were in favour of the respondent, he had by

provisional sentence could

still

be granted upon

on them. Provisional sentence
ought to be granted, with leave to the respondent to go into the

his conduct lost all right to rely

principal case.

Postea.

De

11th June.

Koete,

J.

:

I

am

in his claim.

must succeed

of opinion that the applicant

The bond appears

to

me

to be sufficiently liquid

in character to entitle the applicant to provisional sentence, not-

withstanding the statement appearing therein that
for

moneys

still to be paid

and adranced. (See Wessels

it

v.

was granted

Waal, 3 Juta,

With regard to the respondent's counter-claim, it must be
123.)
observed that this can only be set up if the counter-claim is a liquid
(Pothier, pi. 3,
one, and not when it has still to be liquidated.
Dii Plessis v. Van Blerck, Buch. 1869, p. 68.)
The
ch. 4, sect. 2
respondent asks for damages on the ground that the original
;

But the amount of
has not fulfilled his obligation.
damages, assuming that the claim can be substantiated, has still to
be fixed. For these reasons I am of opinion that the claim for
creditor

provisional sentence

must be allowed, with

Attorneys for applicant

:

Attorneys for respondent

Booth and Wessels.

:

Findlay and Bice.

costs.
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THE INCOEPORATED LAW SOCIETY

:

C.J.

deKOETE.J.
ameshoff, j.

VAN

DEIBL.

1894

ATTOENEYS, ETC.—PEAOTICE.

2 June,

A practitioner of the

Court is proJiihited from sharing

of them for a fixed salary

On

to,

Ma fees

with, or disposing

an unqualified person or persons.

the 16th of September, 1892, the respondent entered into a

Board of Executors, a companycarrying on a general agency and trust business, by which he
undertook to do all the notarial and solicitor's work of the Board
of Executors for a fixed salary and a commission of 25 per cent, on
the amount by which the fees earned by him exceeded his salary.
The facts were admitted, and the ruling of the Ooiu't was asked as
contraot with the Heidelberg

to whether, as a question of practice,

an attorney could

enter into

such an agreement.
Wessels,

for

the Incorporated

creates a partnership

Executors.

The law

Law

Society

:

The agreement

between the respondent and the Board

of

prohibits a partnership between a practitioner

and non-qualified persons. In the case of The Incorporated Law
Society v. Market (Cape Law Journal, vol. 1, p. 39) the Supreme
Court of the Cape Colony held an agreement between an attorney
and the trustee of an insolvent estate to be an evasion of the law.
Eor this reason an attorney is prohibited from making any agreement with a public body which undertakes the administration of
insolvent estates by which that body becomes entitled to share his
fees with the attorney.
it

may

If partnerships of this kind are allowed,

perhaps happen that companies will be formed for the un-

dertaking of attorneys' and notarial work.

In the case where a
was a partner of a company, or a non- qualified person,
the Court would have great difficulty in exercising proper control
over him, as it would be almost impossible to find out which of the
members of the partnership ought to be held liable for any irregularity.
In England, when an attorney and a non-qualified person
practitioner

enter into partnership, both parties are considered to have committed

a crime.

{In re Graceton

8f

Wall, L. T. Eep. 1887, p. 740

;

Eisher's
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Digest, p. 372, sub voce " Solicitor.")
that followed
rule

by

_203

The English

practice

the Courts of the Cape Colony show that a

and

Law Society

necessary to prevent partnerships of this nature.

is

1894

strict Inooepoeaied
V.

Vau
Esselen, S.

A.

{contra)

The respondent has

:

bond fide.

acted

being of opinion that there was nothing in his relationship with the
company which was in conflict with his office or derogatory to the

The

dignity thereof.

rule of the English law cannot be

strict

applied in South Africa.

There

no law in

is

this country

who

forbids an attorney to share his fees with a person
attorney, although

it

has been decided in the Cape Colony

attorney and a notary
qualified person

may

and then hold out
and

specially prohibited

that,

an

not go into partnership with a non-

practising as a firm of attorneys
decision in The Incorporated

which

not an

is

Law

to the public that they are

At

notaries.

Societij v.

by the Insokent Lam

of the

acting as trustee of an insolvent estate.

the time of the

Morkel, an attorney was

Cape Colony from

The mere

fact that the

respondent draws a commission on his fees in addition to a fixed
salary does not create a partnership between

of Executors.

attorney

who

Such a relationship

is

accepts such a position

better position to create lawsuits than

he

carries

is

not thereby put into a

any other. The respondent's
in no way that of a partner.

Board of Executors is
on his practice independently of the Board.

position in the

He

him and the Board
The

not contra bonos mores.

Moreover,

personally subject to the supervision of the Court, and his

is

bills of costs are subject to the

EoTZE, C.

J.

:

It

is

approval of the taxing

quite clear

what our

decision

officer.

must

be.

All

that can be said has been fully and very ably advanced on both

The

sides.

facts are admitted.

The

respondent, an attorney and

notary of the Court, entered into an agreement on the 16th of
September, 1892, with the Heidelberg Board of Executors, by

which he undertook to render to the Board all the services required
from him as an attorney and notary at a fixed salary of 30^. a
month and a commission of 25 per cent, on the amount by which
The Incorporated Law
his fees might exceed his fixed salary.
Society's contention is that the position in which the respondent

now

finds himself conflicts with his duties as a practitioner of the

Court,

and with

his oath of office.

hand, contends that as his action

is

The respondent, on the

other

not contra bonos mores, and he

is

Dbibl.

;
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violating neither the

common law nor

the Rules of Court, he ought

The
Inoobpobated not to be deprived of his right to carry out the contract.
Law Sooiett Court is quite satisfied that the respondent has acted in good faith
Van

Deiel.

Kotza C.J.

but anyone

is liable

however great

to err,

much whether

'^^^ question here is not so

his bona fides

may

be.

the respondent has con-

travened any special law or Rule of Court, but whether his action does

an attorney. The Court is of opinion
but if he draws a
fixed salary for the discharge of his ofiioial duties, he loses that
independence which should characterise an attorney. Admitting
or does not impair the status of

that

An

it does.

attorney must be independent

that the respondent
still

not a partner of the Board of Executors, he

Board

renders services to the

we do not say

although
it is

is

not

difficult to see

such circumstances.

;

for a

monthly salary and
any irregularity,
;

that he has been guilty of
that irregularities

Where an

may

attorney

is

easily occur under

placed in a position

such as that in which the respondent stands to the Board, there

danger that he
suits, or to

to

make

may

is

use the opportunity to create unnecessary law-

canvass for clients.

If attorneys

and notaries

are allowed

a contract such as that under consideration, the duty of

the Court, in keeping proper supervision over

rendered very

its

officers, will

Moreover, to do so would neither be

difficult.

be

fair

to the other practitioners nor in the interests of the legal profession

generally.

Such agreements

will in future be prohibited

Court, but the rule will not be

made

by the

retrospective so as to apply to

Leave is therefore granted to the respondent to
conclude his current contract with the Heidelberg Board of Executors, but no more.
the present case.

De Korte

and Ameshoff,

Attorney for Incorporated

Law

Attorneys for respondent

De

:

JJ., concurred.

Society

Villiers

:

E. Mawhy.

and Ueckermann.
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JOHANNESBUEG CITY and SUBUEBAN
TEAMWAT COMPANY

Coram

KOTZE,

deKORTE,J.

V.

E. P.

A

ameshoff, j.

DOYLE.

company held responsible for damage caused hy one of Us trams
running over a small child, where it appeared that the driver could, hy
exercising due care, have avoided the accident.
The negligence of parents
who allow a small child to rwn unattended in the streets, does not remove the
liability of a tramway company for the consequences of its own, or of its
servants' negligence, in case such child is run over hy a tramcar oioing to

tra/m/way

—

such negligence.

This was an appeal from a judgment

by Morice,

delivered

J.,

on

the 23rd April, 1894, in the Circuit Court of Johannesburg, order-

ing the appellant company, the defendants in
to the respondent, the plaintifE in
as

damages

respondent,

first

first

pay

instance, to

sum

instance, the

for bodily injury to a three-yeai's-old

of 200/.

child of the

caused through the fault of a tram-driver in the

service of the defendants.

It appears that on the

morning

April, 1893,

about three

The

years old near Fordsburg, Johannesburg.
(the respondent) thereupon instituted

of

2nd

little girl

of Sunday, the

one of the appellants' tramcars ran over a

pany

father of the child

an action against the com-

for 500/. damages, ascribing the occurrence to the negligence

the driver.

Morice,

J.,

on

The

case

circuit at

was heard

in

the

first

instance

by

Johannesburg, and he found, after hear-

ing the evidence, that there was negligence on the part of the

company, and therefore ordered them to pay the sum of 200/. as
damages.
In their defence- to the claim the defendants admitted that the
child had been run over, as alleged, by one of their trams, but
denied their liability, on the ground that the child, immediately
before

the

accident

complained

of,

although

was standing on the tramway

unable

to

look

some distance from
that she ran under
attendant
her father's house without a proper
the horses as the tram was approaching the place where the accident
happened, and was run over before the driver was able to stop the
tram that therefore the accident happened through the negligence
and that
of the persons whose duty it was to look after the child
the defendants were not liable for what had occurred.
From the evidence, it appeared that the parents were at church
after itself,

:

C.J.

line
;

;

;

-1894
18 June.
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S^^^Te '"c^
V.

DOYLB.

at the time of the accident,

charge of a nurse.

and the child was left at home iu
to whose charge the child was
for a moment, whereupon she ran out

The person

by herself
and went up the street. Just at that moment the tramcar approached, and the child, seeing it, stopped for a second, but
immediately again started to run with the object of crossing the
entrusted left her
of the gate

line right in front of the car.

When

the people in the street saw

the child running in the direction of the tram, they shouted to the
driver to stop, but before the tram was stopped the child was
Although
knocked down by one of the horses and run over.
appeared
that
the
driver
did
defendants,
it
not exerdenied by the
cise

due

and that

care,

if

he had looked ahead he must have seen

the child approaching, and would then have been able to stop Ms

The tram was going up a slight incline, so the
One of the witnesses stated that
horses were going at a jog-trot.
the driver was engaged in lighting a cigarette, and had not therebut this was
fore the free use of his hands to pull up the horses
contradicted by the witnesses on the other side.
It was also stated
by a witness who was seated in the tram at the time of the aooldent
horses in time.

;

that he saw the child running towards the horses, and he then
shouted " Look out."

We can require no more than reasonfrom the tram-diiver.
It carries us no further to
say that he might have used more care. He saw the child in the
street, but could not possibly have foreseen that she would try
suddenly to rush across the line. The tram was going at the
ordinary pace. It is the parents of the child who were negligent.
They cannot expect that others will take upon themselves the duty
of looking after their child.
In the case of a very restless child
the negligence of those who have charge of the child is the negUWessels, for appellant

able

:

care

Waite v. JV. Eastern Bail. Co., 4 Jurist, N. S.
(
was not the driver's duty to bring the tramcar to a
stop as soon as he saw a small child on the line
nor can such a
duty be imposed upon him with due regard to the requirements of
gence of the child.
1300.)

It

;

the

traffic.

J.

(with him Dickson), for respondents In a case of
Oom-t will act wisely in accepting the finding of the

W. Leonard

this nature, the

Judge in

first

:

who received the evidence direct from the
and was in a position to hear and observe

instance,

witnesses themselves,
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them.

Now this

i^^*

Judge, after hearing the witnesses, came to the

Even if we assume that Jphanubswas still his duty to see her s^^tSk^Co
The accident happened on a quiet Sunday morning, when there
Doyle.
was no trafiBc on the streets. The argument that the presence of
the child unattended in the streets shows culpahle negligence on
the part of her parents— is untenahle. The child was clearly under
supervision, but had only a moment before slipped away.
What
may be negligence in a grown-up person need not be negligence in
a child of tender years.
{Lay v. Mid. Rail. Co., 30 L. E. (Irish)
The driver ought to have seen the child. Even assuming
529.)
that there was contributory negligence on the part of the parents,
that would be no defence if the appellants, by using ordinary
care, might have prevented the consequences of the respondents'

conclusion that the driver was negligent.

the driver did not see the child,

it

—

negligence.

KoTZE, C. J., in delivering judgment, said
argued that the evidence in this case does not
gence on the part of the appellant company.

:

Mr. Wessels has
any negliThe Judge below

disclose

found that there was negligence, and this Court of
Appeal agrees with that finding, which is abundantly justified by
the evidence.
With regard to the argument that the negligence
of the child is in law the negligence of the parents or of those who
have charge of the child, we have to remark that the company is
not thereby discharged from the consequences of its negligence.
The case of Waite v. T/ie iV^ JI. Mail. Co. differs from the one now
under consideration, as the child was there under the immediate
charge of its grandmother, to whose negligence the accident was
In the present case, on the contrary, the child was
attributable.
run over on a fine Sunday morning in a broad street. Morice, J.,
rightly observed that the accident might have been prevented,
especially as the tram was going up an incline.
It was stated that
the driver was engaged in lighting a cigarette when the accident
occurred.
Whether that is so or not, it was the driver's duty to
look ahead in front of his horses and to keep his eye on what was
happening there. Had he done so, the occurrence would not have
has, however,

happened.

De Korte

and Ameshoff,

Attorney for appellants

:

JJ., concurred.

ffaarJioff.

Attorneys for respondents

:

Booth and Wessels.

'
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ISEAEL BROTHEES

Coram:

KOTZE,

C.J.
^,

deKOETE.J.

MALONEY.

AMESHOFF.J.

Where a
'^^*

security bond de restituendo

confirmation of the judgment

which the appeal must

13 June.

is

may

given on the noting of an appeal,

the

take place by the lapse of the time within

he proceeded with, as well as

by a judicial

decision.

This was an appeal from a judgment by Morioe, J., delivered at
Johannesburg on the 5tli January, 1894, on the occasion of the
sitting of the Circuit

A
1st

certain

March, 1894, at the

Judicial
31/.

Court at that place.

Warne had judgment

2s.

Commissioner
2d.,

suit of

of

given against him on the

the appellant,

Johannesburg, for

with costs amounting to

91.

19s. 6d.

by
the

the Special

amount

As an

of

appeal

was noted against this judgment, and it was desired to stay execution
thereof, security de restituendo was given by the appellant Wame,
with Maloney as surety. The surety bond, after setting forth the
grounds of the suretyship, stated
"

:

And whereas

the Court has ordered that the said judgment
be stayed by the giving of security de restituendo, so be it
that the said defendant and J. M. Maloney of Johannesburg,
shall

as surety for the said defendant,

make restitution,
of ...
&c., in

hereby bind themselves

to

jointly or severally, of the several said sums

case the said judgment of the said Court shall
and further to comply with such further order or
decree as may be given or pronounced concerning the said
.

be confirmed

;

case."

Wame failed to proceed with the
and thereby the judgment

On the

confirmed.

taken out against

appeal within the proper time,

Commissioner became
14th September, 1892, a writ of execution was
of the Special

Wame for the said amount,

by the messenger,

and, on a return of

amount
from the surety, Maloney, who refused to comply with the demand,
on the ground that he stood surety for the payment of the judgnulla bona

ment

in case

it

it

was sought

to recover the

should he confirmed hy the Court above, which had

He was thereupon sued for payment before the
Commissioner of Johannesburg, who gave judgment
against him.
He appealed from this judgment to the Circuit

not been done.
Judicial
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Court held at Johannesburg on the 5th January, 1894, when the

judgment of the Commissioner was set aside by Morice,
ground that it was not clear that Warne had abandoned
tion of proceeding with the appeal.

High Court

at Pretoria

W. Leonard,

J.

J.,

on the

his inten-

Thereupon an appeal to the

was noted.

for appellants

will be very easy for debtors,

:

If this appeal

who have

to avoid their obligations, as in future

is

not allowed,

it

a judgment against them,

it

will only be necessary for

a person to note an appeal, with which he has no intention of proceeding,

and which,

can abandon.

after

he has disposed of

all his possessions,

he

If confirmation, as used in the surety bond, only

by a higher Court, a surety is of very
on the failure of the debtor to proceed with the
appeal, he can always refer the creditor to the debtor with the
judgment
assertion that the judgment has not been confirmed.
is confirmed by the lapse of the time within which an appeal must
refers to a confirmation

little

use, as,

A

be proceeded with, as well as by a judgment of a higher Court.
F. Krause, for respondent

:

It appears clearly from the surety

bond that the parties had in view a confirmation by a higher
Court.
The respondent can always come to the Court for relief,
even although the time fixed for appeal has passed. The appellant
must obtain a mandament van desertie ; that is, a judicial declaration
(Yan der Linden, 3, 1. 4.)
that the appeal has lapsed.
KoTZE, C. J., in delivering judgment, said: The question now
before the Court must be decided upon the terms of the surety
Mr. Leonard has rightly observed that, in interpreting
bond.
these terms, we must lay stress upon the intention of the parties
It is
rather than upon the grammatical meaning of the words.
higher
a
Court,
true that the judgment has not been confirmed by

has been confirmed by the lapse of the time of appeal. The
it was
chief object was the staying of execution pending appeal
for this that security was granted, and also for satisfaction of the

but

it

;

judgment,
with

if

The appeal must

confirmed.

therefore be allowed,

costs.

Attorney for appellant: A. B. Tancred,
Attorney for respondent
O.

:

C.

M, Be

Korte.

V

^89*
IseaelIbeos.
"•
.^^

Malonet.
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PALMEE
KOTZE,

O.J.

AMESHOFF, J.
JOBISSEN,

*'•

HAYES

J.

1894

PEESONAl ARREST—SET ASIDE.

14 June.

A

writ for the personal arrest of a debtor domiciled in this country, which was
issued upon a petition in which it was stated that the petitioner held no

and that

security for his claim against the debtor,

the latter

was on

the point

of leaving the country, set aside, as it appeared that the absence of the debtor
would be merely temporary, that he owned immoveable property at Johannesburg, where he also had a fixed business, and tliat two co-debtors, who
were

liable

along with the debtor

to the creditor

resident in the State at the time of the arrest.

singuli et in solidum, were

—If

there exists

whether the grounds on lohich an application for such a writ

to

sufficient,

favorem Hbertatis.

the doubt should operate in

any doubt
is

as

based are

The person

arrested does not, by giving security, ivaive the right to have the writ of
arrest set aside.

This was an appeal against an order granted by Judge De Korte
on an application for the setting aside of a writ dated 30tli September, 1893, issued for the arrest of the appellant at the instance
of the respondent.

In

his petition for a writ of arrest, the respondent stated that

the appellant was on the point of leaving the State, and that he

owed him the sum of 82/.
Eoodepoort Deep Levels Gr. M.
instituted

besides

10s.,

Co.

;

857 shares

in the

that he (the respondent) had

an action against the appellant for the amount due

to

him, and, as he held no security for the debt, he feared he would

was not restrained from leaving

the

not give satisfactory security before

his

suffer loss if the appellant

State,

or

if

he did

departure.

The

and immediately
Judge in chambers for an order
the arrest, on which occasion he laid the

appellant gave the required

afterwards

made

security,

application to a

for the cancellation of

following facts before the Court

:

—He denied the

legality of the

His fixed home and place of business were at
was a director of two gold-mining companies,
and his business necessitated his making a trip to England from
time to time. It was well known at Johannesburg that he would
soon be going to England on business, and that he had applied to
respondent's claim.

Johannesburg.

He

OP THE SOUTH AFRICAN REPUBLIC.
his companies for leave of absence

from his duties in this country
In addition to this, there were at the time
named Findlay and Harrison, domiciled in

for several months.

two

co-debtors,

Johannesburg, who were held by the respondent liable equally
with the appellant singuli in solidum. The respondent had allowed
eighteen months to pass after his alleged claim had arisen before

he for the

first

time brought

it

to the appellant's notice.

Curlewis, for respondent, contended, at the hearing of the afore-

said application, that the application was unnecessary, as security
had abeady been given, and the appellant had been discharged
from personal arrest.
The application was refused, and an appeal was noted against

that decision.
Cloete, for appellant
The Judge in chambers ought to have
granted the application for the setting aside of the writ of arrest,
:

even
still

if

for

no other reason than because the respondent had sat
and had only then demanded payment

for eighteen months,

from the appellant. But the appellant in his petition disclosed
satisfactory grounds for the discharge of the arrest which it was
almost impossible to pass over.
the State, held two important

He

possessed fixed property in

and there were, besides, two
others against whom, singulos in solidum, an action could be instiThe principle which ought to be applied in this and
tuted.
similar cases was indicated in a series of decisions which had been
given by the Supreme Court of the Cape Colony. Cases were
cited by Van Zyl (Jud. Prac. 123) in which it was laid down
that a defendant who was preparing to leave the Colony could not
be arrested where it appeared that he was leaving behind him
property which would be sufficient to cover the plaintiff's claim.
In the case of Lippert v. Adler (Van Zyl, Jud. Prac. 124),
De VUliers, C. J., stated that it was a practice unknown in the
Colony to demand security from the defendant unless there was
reason to suspect that by his departure he had the intention of
offices,

delaying or defeating the plaintiff's claim.

(See also Frazer v.

Sivewright, 3 Juta, 342.)

Curlewis, for respondent

:

We

must distinguish between the

inhabitants of the Cape Colony or of a European State and those
of this Republic, where a large portion of the inhabitants have no

p2
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Hates.

-fixed

dwelling-place, as they have in

Europe.

It

may

The

elsewhere.

prevails

it

Cape Colony

or

iii

be successfully applied in this country in the form

arrest cannot

which

the

therefore well be that the doctrine of personal

oases

cited

differ

in

from the

present case, as the persons arrested were there either owners of
fixed property or

[JoEissBN, J.

:

Johannesburg.

had

fixed occupations.

But
It

is

the appellant also has a fixed occupation in

on good authority that he

also said

is

only

to be absent temporarily on leave.]

Curlewis

Granted.

:

two companies, which

Still
is

he

is

only an alternate director on

an occupation possibly not of

importance to guarantee his return to this country.

many

suflBcient

Moreover,

most important, of gold companies
homes in Europe and other parts of the
cannot put the appellant on the same footing with

directors, especially the

in this country have their

world.

We

the defendant in Frazer v. SiveicrigM (3 Juta, 342), as the

latter

occupied a fixed appointment in the Civil Service of the Cape

The

Colony.

fact that there are three co-debtors,

and

that he can

proceed against the other two singulos in solidum places the respon-

dent in no worse position.

He

free to elect against

is

whom

he

will institute the action.

KoTZE, C.
cases, first

J.

to

:

It

lay

is

the duty of the Court in this and similar

down

a general rule, and then to consider

the facts in the light of that general rule.
lies

in the question whether the debtor

gering the interests of the creditor.
here

by Law 1

is

The basis of such rule
by his actions endan-

This principle was introduced

by the late Judge James Buchanan,
great talent, whose many services to

of 1874, sect. 55,

an able lawyer and a man of
South Africa were never sufficiently appreciated during his lifetime.
The rule laid down in sect. 55 of Law 1 of 1874, being safe
and sound, will be followed in this case, as it has been in other
cases already decided

by

this

McEattie (Kotz^, 1877—1881,
(Kotz^,

—

Court
p.

for

instance,

198) and Hodgkins

Tmjcross
v.

v.

McEattie

1880—1884, p. 63). In every application for the arrest
on the ground that he is about to leave the country,consideration must be given to two points, viz.
(1) the

of a debtor,

careful

due protection of the creditor
liberty of

the debtor.

—

;

When

(2)
it

the sacredness of the personal

appears doubtful whether the
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real object of the debtor in

going away

is

avoid his debt,

to

1894

or to delay his creditors, the Court allows the doubt to operate
in

favorem

The

libertatis.

principle, applicable here,

and the
in England,

in Frazer v. Sivewright

with

the

practice

Willem (4 Meeson

&

sufficient, to justify

cases there cited,
as

"Welsby, p. 351).

laid

down

In that

case

was accepted
and conforms

in Larchin
it

v.

was thought

the issuing of a writ of arrest, that the debtor,

was about to leave England to go to join His
regiment in Ireland. It was also said in the same case, that the
Court, before it grants an order of arrest, must be satisfied that it

a military

is

officer,

improbable that the debtor will return to the country in time to

comply -with the execution made by the creditor, when the latter
becomes entitled thereto after the ordinary course of an action at law.
In Atkinson v. Blake (6 Jurist, p. 1113) the Court refused an
order for the arrest of the captain of a ship which was ready to
sail from Hull to Hamburg, as he was in ihe habit of making the
outward and homeward passage, which lasted about eight days,
between those two harbours. The petition of the respondents
contains no grounds which can justify the arrest of the appellant.
He has not shown that his interests would have been endangered
By his own admission
if the respondent had left the country.
there were two other persons against whom he could institute an

The

action in solidum.

He

appellant has denied the debt.

is

a

director of two companies, and has his home and business at
Johannesburg. He has frequently to go to England on business.

The respondent has
suffered loss

failed to satisfy the Court that

had the appellant gone

to Europe.

he would have

Where

there

is

a doubt the debtor is entitled to the benefit thereof. It sometimes
happens that a debtor is arrested at a very inconvenient time,

when

it is

impossible for

him

to

abandon a projected

purpose of contesting the validity of his

trip for the

Under such
but when he has

arrest..

circumstances he will naturally give security
done so, he is not deprived of his right to cause the arrest to be
;

set aside.

The

appeal

is

therefore allowed,

aside.

Ameshoff and

Jorissen, JJ., concurred.

Attorneys for appellant

:

Be Jongh and Stegmann.

Attorneys for respondent: Booth and Wesseh,

pauhee

and the

arrest set

Hates.
°^ ^'^'
-
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Cm-am

KOTZE,

0. 0.

:

MATNAED ET ALII

C.J.

JOKISSEN,

J.

THE FIELD CORNET OF PRETORIA.

MORiCE.j.
1894
_^_,
18 June.

The High Court lias jurisdiction in cases affecting the lawfulness or unlawfulness
The provisions of Law 2 of 1883 are
of the commandeering of inhabitants.
' applicahle to all inhabitants resident in the country for more than two years,

—

of the fact whether they are naturalized or not, unless they are
exempted by special treaty. According to the acknowledged principles of
International Law even inhabitants luho are aliens can be required to give
irrespective

their help

—

and

This was an

and
an inroad of barbarians.

assistance for the preservation of peace

defence of the country against

application,

confirmation of a rule

nisi,

order,

and for

the

heard on the 15th of June, for the
by which the Field Cornet of Pretoria

was called upon to show cause why he should not he restrained
from interfering with the person and property of the applicants.
They had been called oiit by the Field Cornet to take part in a
war against the Kaifir chief, Maleboch, but had refused to joia the
commando. On account of this refusal they were fined U. each,
and a notice was served upon them that, unless they at once
complied with the orders of the authorities, recourse would he had
to more forcible means against them.
The reasons why they
refused to obey the summons were partly because of alleged irregularities attending the commandeering
but as at the hearing
they no longer wished to urge these, but relied solely on the
defence that when commandeered they were British subjects, this
last is the only point which need be considered here.
Accordirig
to the affidavits before the Court, all the commandeered persons,
with one exception, had been resident in this Republic for more
than two years, but had not been naturalized. Their contention,
therefore, was that neither by International Law, which exempts
all foreigners from military service, nor by the Commando Law
;

(Law 2

of 1883) of this country,

which

refers only to burghers of

the State, were they subject to military service.

Essekn,

State Attorney (with Curlewis), for the respondent,
on the opening of the case, to the Court to grant him
permission first shortly to, state the grounds on which he intended
applied,

to oppose the confirmation of the rule
(1.)

That the Court had no

nisi.

They were :—

jurisdiction in the matter, as

by

;

;

;
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Law

2 of 1883

all

jurisdiction in matters concerning

commandeering had been taken from the Court
That if the Court had jurisdiction the procedure was wrong,

(2.)

ought not to have heen made to the High

as application

Court in the

first

instance

who

(3.)

That the

(4.)

had not yet been two years in the country,
were liable to service under Law 2 of 1883
That they were not exempted and freed by International
Law from such duties as were in this case demanded from
them by the State.

applicants, with the exception of the one

stated that he

W.

Leonard, J.

(with Wessels), for applicants, in asking for con-

firmation of the rule

nisi,

said

:

The High Court has

in all cases, civil as well as criminal,

and over

all

persons in the

{Vide Proclamation of the 9th August, 1881,

State.

Local Laws,

p. 1012.)

Supreme Court

of the

jurisdiction

sect.

9

;

and

This same principle was laid down by the

case of Kok and Nathaniel
The Court decided in that case that
call upon any person who detained another as

Cape Colony ia the

Bailey (Buoh. 1879, p. 45).
it

had

jurisdiction to

prisoner in a military fort to justify his action.

It

is

the duty of

the Court to guard the freedom of the inhabitants of the country.

The proclamation which I have quoted
the one which
sect.

1 of

is

Law

in force in the

simply a translation of

The

provision in

5 of 1866, dealing with the jurisdiction of the

exactly identical with that regulating the jurisdiction

Court,

is also

of the

Supreme Court

of sect. 11 of

is

Cape Colony.

Law

of the

Cape Colony.

Besides, the provisions

2 of 1883 refer only to persons lawfully com-

mandeered; but the applicants have not been lawfully commandeered. Now, to proceed to the discussion of the International
Law, foreigners cannot be compelled to enter upon military
service.
General expressions appearing in local statutes ought so
to be interpreted as not to cause a conflict between the local law
and the recognised principles of International Law, to which every
civilized nation which is desirous of sharing the benefits thereof

must subject

itself.

Only by observing

these principles can a

nation be allowed to join the family circle of civilized nations.

All the chief authorities on the subject of International

Law

are

of opinion that no foreigner can be forced to take part in military
service

;

and where they admit

exceptions,

it is

only in order to

189*

_.

Mayhaed
"

^^^

of Pebioeia.
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Matnabd
*•

J,

OF Peetoeia.

meet

an inroad of barbarians.

special circumstances, sueli as

obligation to render military service

is

The

the test of citizensHp.

This obligation at once marks the distinction existing between
those who are burghers and those who are only domiciled by resiYattel (Book

dence in the country.

2,

chap. 8, sect. 106) expresses

the opinion that foreigners are freed from the obligation of military
service,

and observes

that,

although they are bound to obey suck

laws as are established for the good government of the country,
there are nevertheless other laws which they as foreigners cannot

be compelled to comply with.
is

Bluntschli

(p.

391) states that as

it

not customary for burgher rights to be granted to foreigners,

they ought not to be forced into military

service, for

then possibly violate their duty to their fatherland.
will not allow itself to be induced to depart

As

regulating the comitas gentium.
cerned, there is a great difference

the burgher.

citizenship.
aliens,

The Court

from the

principles

far as military service

is

con-

between the domiciled ahen and

According to Bluntschli and Vattel, the duty

to

intimately associated with the right

of

render military service

from

they might

is

The European States do not claim military service
nor do they allow their subjects to be impressed by

With

foreign powers.

26 of the Grrondwet

us, sect.

requires

military service only in the event of an invasion from abroad or

the proclamation of martial law.
of the calling out of a

commando

Sect. 3 of

Law

of

2 of 1883 speaks

" in event of a rising of natives, or

for the suppi'ession of disturbances among the ichite inhabitants."
The same section speaks of burghers and subjects of the State, and

commandoes

states that the

shall

be composed of these

Therefore these are the only persons liable for military

Now

a subject

meaning.

is

The

a burgher, and both words have precisely the same
inhabitants consist of subjects and aliens.

person must be either one or the other.

known

alone.
service.

According to the

principles of interpretation, the Court

is

bound

A

well-

to give to

the word burgher such a restricted meaning as will not violate the
of an alien as recognised by International Law.
The
expression " inhabitants," appearing in sect. 9 of Law 2 of 1883

liberty

and elsewhere,

affects

earlier part of the

burghers.
service in

A

only the class of persons mentioned in the

law as being

liable for military service; namely,

person cannot be held to be liable for military

more than one

sect. 13, p. 364.)

State.

(Bluntschli, International Law,
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It has been alleged that the Court has no jurisdiction in the

matter

now

War. But to whom
must a man go in case he wishes to appeal against the commandeering of his person ? The Commandant-General is away at
the seat of war, and the law forbids anyone to leave his district
subject to the jurisdiction of the Council of

during the commandeering.

This prohibition really contravenes

the principles of International
that the

Commando Law

Law, and

In

sect.

and independent

people.

Grondwet the people
by the civilized world as a

3 of the

declare that they wish to be recognised

it

serves as further proof

has been drafted with a view to being

applied to burghers only.

free

But such

a recognition carries with

certain duties.

Esselen, State Attorney, in reply, said

:

It

is

quite true that,

under the Proclamation of the 9th August, 1881, and sect. 1 of
Law 5 of 1886, the Court has jurisdiction in all cases, civil as well
as criminal but this is only so far as this jurisdiction is not taken
;

away by subsequent

legislation.

Thus we have,

for instance,

questions concerning the Kaffir races removed from the jurisdiction
of the Court
of

1883

vides

is

1894

hefore the Court, as the persons commandeered are

and entrusted

to the

Law 2

Commissioner for Natives.

intended for special circumstances, and therefore pro-

how in such cases matters must be treated quite independently
If a person who is commandeered feels himself

of the Court.

harshly treated, he can appeal to the Council of War.

Court assumes to

itself

If the

the right to decide whether or not anyone

it may happen that a whole
army, by appealing to the Court, may be delayed days and week's
from proceeding to meet the enemy. In a young State, with
hundreds of thousands of natives within its borders, who are a

has been lawfully commandeered,

perpetual menace to

it,

we must

not, in interpreting a special law,

passed with the object of meeting the special cii-cumstances of the
country, insist too strongly on the strict observation of the rules of
International

Law, even

in the present case there

if
is

they conflict with the local law.

no

conflict

between International

But

Law

and our local law. That the Court has no jurisdiction in cases to
which Law 2 of 1883 is applicable is clear from sect. 25, where it
is said that on an appeal to the Commandant-General and the
Council of War the decision of that body is final. He who feels
himself injured by being commandeered need not necessarily

Matnaed
j,

'"a

opPeetoeia.
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proceed to the seat of war, as he can remain within his ward, and

on his grievances.
"
cited speaks always of " inhabitants

the proper authorities can there adjudicate

The law which has been

.

.

.

where it is intended to indicate the persons or immigrants who
have not yet been two years in the State, in order to distinguish
them from persons who are already liable for military service.
These latter consist of two classes, those who have all their burgher
Our law aiiords
rights and those who only possess some of them.
everyone who has been resident in the State for two years the
opportunity to join this second class of burghers. If he does not
do so he

is still,

for all purposes of the

Commando Law,

regarded

All classes of burghers, in the event of being com-

as a burgher.

mandeered, are equally subject to the provisions of the military
law and fall under the jurisdiction of the Council of War.
[KoTZE, C.

here said he was satisfied that the Court had

J.,

jurisdiction in all cases affecting the persons

inhabitants,

and he would regard

it

and property

of the

as a failui-e of duty not to

uphold the right of the Court to protect persons who considered
that an injustice had been done them.
JoRissEN and Morice, JJ., agreed with the Chief Justice on
this point.]

Esselen, proceediag

that case

with his argument, said

ought to have applied in the

Landdrost.

The

:

first

applicants ia

instance to the

Then, passing over to the allegation that they were

not liable for military service, he remarked that, with only one

had all been resident in the country for more than
from which we must conclude that they had the
remain domiciled here. This is sufficient to make the

exception, they

two

years,

intention to

Commando Law

apply.

to say, a de facto

An inhabitant becomes

burgher

—

after

two

a subject

—that

is

years, because he can then

Only those who are not

de facto burghers

stand outside the scope of the provisions of the

Commando Law.

become naturalized.

Where

the local laws speak in clear terms, their provisions must be

applied

by
But

Law.

obligation

the Courts, even

if

they

in the present case there
of

conflict
is

with International

no such

inhabitants for military service

conflict -with, the principles of International

Law.

is

conflict.

The

not always in

Thus Phillimore

219

OF THK SOUTH AFRICAN EEPUBLIC.
Law, Vol. I.) says that a State has the right to recall its
citizens home from foreign territory in order to take up arms
but
(Inter.

;

he

also states that this does not

apply to such as have become

1*^4

Matnabd
j'ield

Coenet

domiciled abroad with the object of permanently residing there opPeetoeia.
(sine

animo revertendi), as such persons are de facto citizens of the
Halleck

country in which they have so chosen their domicile.
(Inter.

Law, Vol.

I.,

p.

domiciled foreigners

367) lays

there

is

it

down

that in the case of

a presumption that they intend

permanently to reside in the country, and the onus of proof to the
contrary rests upon them. It is true that International Law
prohibits the impressment of foreigners for an expedition against
foreign powers

the Court

it is

;

but that

is

foreigners can in such a case be called
Inter.

(Bluntschli, Oorbett's

Part

II.,

c.

3,

In the case before

not the case here.

for the preservation of order in the State.

Law,

61, p. 271)

s.

p.

upon

65.).

Even

to lend assistance.

Hall

(Inter.

Law,

has observed that England must

acquiesce in British subjects resident in a foreign country being

compelled to enter upon military service for the preservation of
peace and order, and even, to a certain extent, for purposes
Now the war against Maleboch is nothing else than
of defence.
a step to preserve good order.

To

upon foreigners resident in
natives and barbarians
International Law.
Moreover, a
call

this State to suppress such risings

among

cannot be said to be a breach of
person must be presumed to have taken into calculation the customs

and habits

of the country in

(PhilHmore, Inter.

domicile.

which he

Law,

sect.

is

4,

about to choose his
p. 6.)

During the

War, England protested against the impressment
was beca»ase they were compelled to
render military service by virtue of an ex post facto enactment.
Heffter (European Law of
(Halleck, Inter. Law, p. 360.)
American

Civil

of her subjects; but that

Nations,

sect. 62, sub-s. 4, in notis),

in defining the position of a

by
Under

foreigner, says that he cannot be compelled to do anything

which he assumes a
Volksraad Eesolution

hostile attitude to his fatherland.

27th July, 1883, " diggers for and
and precious stones" are exempted from
because they are assumed to have chosen a

of the

traders in gold, silver

military service, either
mere temporary residence here, or to encourage the gold industry

1883 together,
commandeered.

read sect. 6 and sect. 15 of Law 2 of
becomes clear that "inhabitants" can also be

When we

in this country.
it

It

is

evident that the purpose of the obligation to
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cause one's self to be registered on the field-oornet's books
other than to provide information as to
military service and

who

who

bound

are

is

no

to render

are not.

OE Peetoeia.

Leonard,

reply,

Q.C., in

said:

A

Maleboch cannot possibly be held
recognized by the Law of Nations.

war such as this against
under the exception

to fall

It is doubtful whether this

can be called a rebellion or disturbance in the sense

struggle

contemplated by the terms of sect. 3 of the Coinmando Law.
have not here to do with an inroad of barbarians, a matter of
defence, or the suppression of insurrections

peace

is

It

disturbed.

is

by which the public
management of

a matter purely for the

Law of

the police force, and the

We
self-

Nations cannot approve

of citizens

being compelled to do police work at a great distance from

their

homes.
Postea.

18th June, 1894.

KoTZE, C.J.
calling

:

This

an application to make absolute a

is

upon the Field Cornet

of Pretoria to

show

rule nid

cause

why he

should not be restrained from interfering with the persons and
property of the applicants, as intimated by

The

in his letter of the 7th June, 1894.

mandeered, under

Law

him

to the applicants

applicants were com-

2 of 1883, for the purpose of quieting

disturbances which had arisen

among

certain of the native tribes

residing in the northern portion of this State.

refused to comply with the

The

applicants

whereupon the Field Cornet
addressed a letter to them informing them that he had, under
sect. 11 of the Law, subjected each of them to a fine of bl., or in
default to three days' imprisonment and he further ordered them
call,

;

to report themselves,

on

Monday

the 11th instant, at ten o'clock in

the forenoon, at his office provided with a

rifle,

ammunition, and

provisions for eight days, in order to proceed to the north.

It

is

against this order that the applicants feel themselves aggrieved,

and seek the protection

They maintain

of the Court.

that they are British subjects, and are neither

burghers nor subjects of this State.

From

the affidavits

that all the applicants, with the exception of one,

it

appears

Yan Eooyen by

name, have been resident in this State for more than two years.
So far as Yan Eooyen is concerned, he himself says that he came
to this country

from the Cape Colony in 1874, and

after a residence
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ol three years he left for the Orange Free State, whence he returned
to this Eepublic in October, 1892.

i^^t

MiXNAED

It was strongly urged on behalf of the respondent that this
pij.^,,, cornet
Court has no jurisdiction in the matter, and that, if the applicants of Paetobia.

by

are advised that they have been unlawfully treated

Cornet, they ought to apply to the

Commandant

the Field

of the district,

with an appeal from him to the Krygsraad, or Military Court, for
This contention

redress.

is

1881, confirmed

whether

civil,

The High

wholly untenable.

—under the Proclamation the 9th
1883 —"jurisdiction in
by Law 3

of this Eepublic has

of

of

Cotirt

August,

of

causes,

all

and now

criminal, or mixed, arising, or existing

pending, within the South African Eepublic, with jurisdiction over
persons whomsoever residing or being within the said State."

all

of such wide meaning and import that it requires no
show that the present application falls within its proThis was, in fact, admitted by the State Attorney, but he

This clause

argument
visions.

is

to

maintained that the jurisdiction of the Court in matters of this
nature is taken away by the provisions of Law 2 of 1883, which
allows an appeal from the actions of the Field Cornet to the

Landdrost or Commandant of the district, according to circumNow this
stances, with a further appeal to the Military Court.
may be the proper procedure under the statute, once it is definitely
established that the applicants fall under its provisions but the
question to be decided is not whether the Field Cornet has dealt
in an irregular and unlawful manner with persons to whom the
law is applicable, but whether the law applies at all i.e., whether
the applicants are bound by its provisions to do military service ?
;

;

It

would indeed produce a strange

state of things if persons

who

and complain that

allege that they are subjects of a friendly State,

they have been unlawfully treated, were unable to obtain a hearing
Such a case
before the ordinary legal tribunals of the country.
would not only be contrary to our own local laws it would be a
;

direct violation of the

Law

of Nations

and the fundamental prin-

ciples of our Constitution.

In

sect.

wishes

3 of our Grrondwet

itself to

it

is

provided

:

" This

Eepublic

be acknowledged and respected by the

civilised

world as a free and independent people." This fundamental
bequeathed to us by the founders of the State each of
principle
the three great departments of the State (the legislative, executive,

—

and

judicial) is

—

bound

to reverence

and maintain.

It

is

only by our

Kotze, C.J.

;
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observance of law and justice, as put in

sect.

8 of our

Grondwet, that we can retain our position among the free and
civilised nations of the earth.

Hence

it is

that

we

are compelled
'^

m
.

.

by our very national

existence to conduct ourselves

conformity

Eegarding the matter before us as one
^^^
of principle, let us ask ourselves if the Court were to decline to
assert its jurisdiction, to what an undesirable, if not dangerous,
position might we not attain for it would then be possible, without
any proclamation of martial law, for any Field Cornet, who might
be so disposed, to press men, whether subject to military service or
not, whether resident here or not, and forcibly remove them from
their places of business and their homes, allowing them only a right
of appeal to the KJrygsraad
a council composed of military officers,
who, owing to the prosecution of military operations, may be unable
^^'^^ *^®

°^ Nations.

;

—

to give their speedy attention

to the matter.

All this might

happen whilst the ordinary daily business of the people was being
carried on, and while the ordinary Courts of Justice were sitting
but the High Court would be powerless to assist those who complained that they had been treated illegally.
I have every respect
for the respondent, whom I believe to be a gentleman actuated
only with a desire to discharge his duty, and I do not wish my
remarks to be understood as referring to him personally.
desire to point out the possible

would

exist if this

I merely

danger to personal liberty which

Court were, in the absence of a proclamation

martial law, to depart from the law as laid

book, and as recognized

by

down

of

in our statute

civilised nations in their iatercourse

with each other.

The procedure adopted, and the
case, introduce

no novel doctrine.

with the practice of the Court.

exercise of jurisdiction in this

They

are in strict conformity

I need but refer to the case

of

In re Marechane, decided by this Court in October, 1882.* There
Marechane, a native chief, was supposed to be guilty of contravening a certain provision of Law 11 of 1881, dealing with natives.
He was arrested in the district of Lydenburg and removed to the
gaol at Pretoria.
He then moved the Court for a writ of habeas
corpus {de libero homine exhibendo) , a.nd the objection

was taken that
it had jurisand ordered the production of Marechane

the Court had no jurisdiction.
diction to issue the writ,

*

The Court ruled

Kotze's Rep., p. 32.

that

—
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with the view of inquiring into the validity of his arrest and
detention.
After that had been done, Marechane was sent back
°^

The

....

jurisdiction of the Court being

it

away.

Law

2 of 1883 can take

I can, however, find nothing in the law that can lead to

any such

And

conclusion.

happily does not

exist,

even in the case of doubt, which

the law must be interpreted in such a

as not to conflict with the principles of International

would certainly be contrary
the ordinary

to that

civil tribunals to

foreigners, to refuse

law in time

persons

who

them a hearing, and

Law

;

way

for it

of peace to close

allege that they are

refer them,

under the
removed

cii'cumstances I have supposed, to a military tribunal far

In an American book of authority
United States ought not, if it be avoidable, so to be construed as to infringe on the common principles
and usages of nations and the general doctrines of International
Law. Even as to municipal matters the law should be so construed
as to conform to the Law of Nations, unless the contrary be expressly
An Act of the Federal Congress ought never to be
prescribed.
construed so as to violate the Law of Nations, if any other possible
The Law of Nations makes an integral part
construction remains.
(Wharton's Digest.) It follows from
of the laws of the land."
the above, as put by Sir Henry Maine, "that the State which

from

we

their temporary residence.

read, "

The law

of the

disclaims the authority of International Law places herself outside
the circle of civilised nations." It is only by a strict adherence to
these recognised principles that our young State can hope to

acquire and maintain the respect of all civilised communities, and
so preserve its

own

national independence.

It being the duty of this Court to inquire into the complaint

made by

the applicants, the next question

the complaint

is

well

founded;

applicants are liable under

military service.

Law

is

to determine whether

in other words,

whether the

2 of 1883 to be called upon to do

Mr. Leonard, on behalf

Matnaed

Field Coenet
all doubt, it is clear oe Peetobia.

beyond

that nothing but the express language of

1894

of the applicants, has

with great ability maintained the negative. His argument
be summarised in the two following propositions
1st. The statute applies only to burghers of the State.

may

:

2nd. In case of doubt the law must be interpreted ia accordance
with the Law of Nations, which exempts the subjects of

another State from personal military service.

Kotze C.J.
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State Attorney, while admitting the controlling sanction of

International

tended

Law,

(1) that

has,

on the other hand, with equal

that, consequently. International

Law

intention of the legislature

that the requiring of

(2)

;

cannot override the express

contrary to the principles of International

argument

therefore, that the

construction of the

first

of all

commando

of the applicants

position

from persons in the

service

ability con-

the provisions of the law are perfectly clear, and

Law.

It

is

mainly tm-ns upon the

Commando Law, which

not

obvious,

is

true

I will at once proceed to

consider.

Law

2 of 1883, after providing that the State President, with

the advice of the Executive Council,
out, proceeds

in

must decide that a commando

the third section to

be called
follows " Under commando in this law
shall

:

is

enact as

understood the calHng

out of armed burghers and subjects of the State for the purpose of

among
white population." The
quelling rebellion

the natives or disturbances

among

the

that "after the

fourth section enacts

burghers have been called out to military service they shall stand
under the command of certain officers mentioned in the section."
The six:th section, upon which the whole question hinges, provides

that

"All

between the ages of 16 and 60 are obliged to
and substitutes will be allowed provided they

inhabitants

do military

service,

are as capable as those

whom

they are to represent in the

subject to the approval of the field

field,

comet or commandant."

It has been argued on behalf of the applicants that .the words
all inhabitants

in sect. 6

mean

all

inhabitants

as

burghers and subjects of the State as provided in

In support

of this contention reference

of the law,

e.g.,

commando,

to sect. 10,

shall not

transfer duty

;

and

are not burghers,

was made

aforesaid,
sects.

i.e.,

3 and

4.

to other sections

which provides that burghers, while on

be subject to the penalty of paying double

it is

why

asked,

if

the law intended inhabitants who

are only burghers mentioned in

sect.

10

?

same way, reference was made to sect. 17, which forbids
burghers only from leaving their respective wards when a commando is in the field; and to sect. 22, which provides that the
burghers who hare been commandeered or called out shall mutually
make provision for waggons and oxen, &c. From this an attempt
has been made to argue that the intention of the law is to require
military service from burghers of the State only, and that the
general wording or expression all inhabitants, occumng in sect. 6,
So, in the

^
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must be

•

1

I.

in sect. 8, as

1

1

to the true

amended by the Resolution

meaning

of the Yolksraad of

precious stones), shall be exempt from personal military service
first

two years

of their residence in the

South African

Republic, save in case of the proclamation of Martial Law, and

provided further that no violation

is

hereby made of the provisions

In sect. 14 it is provided that persons who
reside abroad and own from one to five farms are bound to provide
a capable white man, properly equipped, to do military service or
to pay the sum of 40/. to the Treasury of the State.
In the same
way those residing abroad who own more than five farms are to
provide two capable white men, fully equipped, or to pay a fine of
80/.
And, lastly, in sect. 15 it is enacted that " inhabitants, who
are not burghers, and have by treaty been exempted from personal
of existing treaties."

military service, shall, in case of a
out, or of

war,

burghers."

It

make
is

commando having been
same way as

contribution in the

impossible,

after

reading

all

these

called

other

sections

any other meaning to the words all inhabitants
That all persons, between the ages
of 16 and 60, who have immigrated to this country and have
resided here for two years, unless they can show that they are
together, to give

occurring in

sect.

6 than this

:

exempt by treaty, or fall under one or other of the exemptions
mentioned in the law, are subject to personal military service. It
follows that the applicants who according to the affidavits have
resided here for more than two years are liable to military service
under the law.

The only

question

Van Rooyen, who

now

left for decision is

with

which has
born
in
the
Cape
he
was
Colony
and
that
not been contradicted,
during
the
year
and
that
after
1877,
a
came to the Transvaal
residence of three years he left for the Free State, whence he
reference to

states in his affidavit,

returned to this country in October, 1892.

been two years in the State and

is

He

"/,

Field Coenet
of sect. 6. of Peetobia.
1.

27th July, 1883, Art. 943, it is provided that, " All immigrants,
likewise, from whatever quarter they come (among whom, however, are not included diggers and dealers in gold, silver, or
during the

Maynaed

not that there are other sections of the law _

it

1
which
leave no room for doubt as

Thus

1894

of the State as set

subjects

This argument would certainly have been of

3.

great weight were
1,

and

restricted to all burghers

forth in sect.

225

has, therefore, not

entitled to claim exemption

under the law, for his previous residence here, which came to an
end prior to the passing of the law, cannot affect his position.
Q
o.

g-^^.^-

—

qj

226

THE HIGH COURT

OFFICIAL REPORTS OF
I89i

Maynaed
Field CoENET
ofPeetobli.
Kotze, C.J.

The

applicants have alleged that they are British suhjects and as

upon this phase of the
upon the alleged
principles of International Law, was addressed to us, and it may
perhaps be advisable to give our attention to what has been said
It

such not subject to military service.
'^^^

*^^*

^^^^ learned

^

is

argument, based

on the point.

In
sect.

2

Yol.
120,

Holtzendorff's

of

Handbuch

des

Yolkerrechts,

said that the true scope of the legal position of a

it is

foreigner in another State has not yet been exactly defined, and on

looking into the authorities on this very point of compulsory
military service,

it

seems that this remark

some foundation.

This

much however

is

not altogether without
It does not

certain.

is

follow that because the applicants are British subjects they are
to

be altogether exempt from personal military

2 of 1883

two years

after a bond fide residence of

that foreigners

The

service.

Law

legislature of this State has expressly declared in

in the

The Yolksraad

Republic shall be subject to military service.

has

which International Law
di'aws between foreigners who come to reside and foreigners
merely temporarily in this Eepublic. It is true Yattel, in the

here, therefore, recognized a distinction

passage quoted by Mr. Leonard (bk.
the foreigner

2, ch. 8, sect. 106), says that

not " subject to those burdens that have only a

is

but he ought to bear his share
Being exempted from serving in the militia and

relation to the quality of citizens,
of all the others.

from paying those taxes destined for the support of the right of
the nation, he will pay the duties imposed upon provisions, merchandise, &c., and in a word, everything that has only a relation
to his residence in the country or to the affairs

thither."

But

this

which brought him

has merely reference to those foreigners who

pass through or sojourn in a country, as Yattel himself

tells

us in

the opening lines of chapter 8. And in book 1, sect. 213, Yattel
says plainly, " The inhabitants, as distinguished from citizens, are
foreigners

Bound

who

by

it

participate

because
in

all

it

in the country.

their residence, they are subject to the

laws of the State while they reside in

defend

and stay

are permitted to settle

to the society

and they

it,

are obHged to

grants them protection though they do not

the rights

of

national character of his fatherland

domiciled in another country.

A

citizens."

observed by Lord Hatherley in JJdny

v.

TJdny,

and

at

person then, as

may

the

In other words, the

preserve the

same time be
fact that he

is

—
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a subject of a certain State does not

189*
exempt liini from the
which domicile or settlement in another State Ma'^bd
'»
imposes.
Boyd, in his edition of Wheaton's International Law „
UlELD COENET
J.l(rl
I
TNI.
11
;,sect. 101,
J.j, has well summed up the general position of oePeetokia.
foreigners " The fact of establishing a permanent residence in a
-^^^^q j,

obligations

:

foreign country, without being naturalised in it, places a person ina different position towards his native country from that he
occupies while only quitting it temporarily.
He does not thereby
lose the right to its protection, but it renders the invocation of it

He cannot claim to be exempt from taxes and
other burdens not imposed on a simple stranger, and he has no

less reasonable.

ground

of complaint if its municipal laws invest

benefits

and

disabilities of

a native.

him with

If the country

is

the

invaded,

and his property is injured or destroyed by some act of war, he has
no claim to any special protection from his native country so long
as his position is

Numerous

no worse than that of the other

applications were

made

to

England

to

inhabitants..

protect the

property of British subjects resident in France from the requisitions of the Franco-G-erman

War

of 1870-71, but Lord Granville
must bear the same burdens as

replied that such British subjects

the other inhabitants."
HefPter,

in his Yolkerrecht,

sect.

62,

No.

2,

observes that

foreigners are not liable to the military government of the country

where they happen to be. They and their property, however, are
liable to be taken in case of urgent public necessity, saving the
right to compensation.
Foreigners are, nevertheless, liable to pay
the duties and taxes relating to their particular business, or,
imposed by the civil authorities. And in a note to this passage we
read that " a distinction must be drawn between those foreigners
who are merely travellers and those who remain with the view of
The former are exempt from,
'caiTying on some fixed business.
but the latter are subject to, service in the militia, for the purpose
of maintaining order, but not for active service in the army, by
which they may be placed in the position of having to fight against
their native country."
Another Continental writer, Bluntschli
(sect.

(1)

391), has laid

"It

is

down

the following three propositions

not permissible to enrol aliens, except with their

:

own

consent, in a force intended to be used for ordinary, national, or
" Aliens maybe compelled to help to mainpolitical objects."
(2)
tain social order, provided that the action required of

q2

them does not

-^rr-.
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overstep the limits of police, as distinguished from political, action."

"

(3)

They may be compelled to defend the country against an
when the existence of public order, or of the

invasion from abroad,

nation
°-^

^^'

threatened

itself, is
^^

threatened

;

when,

by an

m other words, a

invasion of

savages

State, or part

or uncivilised

nations."

In these propositions no distinction is drawn between aliens who
a distinction
are inhabitants and those who are merely sojourners
the legality of which seems to be doubted by Hall, who approves

—

of the rules laid

we

find that he

down by

—

Bluntschli.

like Yattel, IlefEter,

But

if

we

turn to Halleck

— considers the

and Boyd

fact

of domicile or residence in the foreign territory as of importance.

Thus, in Vol.

2, sect. 8,

we

read:

— " Domiciled

may

foreigners

be

required to do duty in the militia, or the civic and national guards,
for the preservation of order

and the enforcement of the laws within

But such

a reasonable distance of their place of domicile.
is

rather of a civil than a military character.

service against a foreign

a duty

It does not include

enemy, nor general military

service in a

During the American Civil War the protection of
England was frequently demanded against conscription in the
United States army. Lord Lyons was instructed that " there is
no rule or principle of International Law which prohibits the
Grovemment of any country from requii'ing aliens resident within
civil

war."

its territories to

serve in the militia or police of the country, or to

contribute to the support

of

such

establishments.

But Her

Majesty's Government need not consent to British subjects being

compelled to serve in the armies of either party, where, besides the
ordinary incidents of battle, they would be exposed to be treated
as rebels in a quarrel in which, as aliens, they had

on

their return to

England would incur the

no concern

;

and

penalties imposed on
'

British subjects for having taken part in the war."

(Boyd's

Wheaton, 151 Q,.) And it was further said "that the English
Q-ovemment might well be content to leave British subjects, voluntarily domiciled in a foreign country, liable to all the obligations

ordinarily incident

to

such foreign domicile, including,

when

imposed by the municipal law of such country, services in the
militia, or national guard, or local police, for the

maintenance

of

and order; or even, to a limited extent, for the
defence of the territory from foreign invasion."
This view has
been combated by Hall (sect. 61), who says: "If it once be
internal peace

—
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admitted that aliens
to defend a territory

no security that

may

be enrolled in a

militia, or

may

be used

from invasion by a civilized power, there
wiU not be sacrificed on internal dis-

1894

is

theii- lives

Matitaed
jijja^jj'coEUEi

turbances producing the effects pointed out by Lord Russell as of Peetoeia.
objectionable, or
interests

which

in quarrels with other States for the sate of

may

even be at variance with those of their own

country."

I think,

if

referred, that

we carefully consider
we may take it, as the

the writers to

whom

I have

result of their opinions, that

resident foreigners in a State can be called upon, under the provisions of its municipal law, to

do service in the police or militia,
and order, and may

for the purpose of maintaining internal peace

be called "upon to defend the State against the inroad of a savage

Whether

or uncivilized nation.

extends beyond that

is

the liability to do military service
It seems clear, however, that

doubtful.

resident foreigners cannot be compelled to take part in a civil war,

nor in a war against a Power with
peace

;

nor,

against their

own

country.

an international point

down

whom

their

own country

that foreigners

is

at

up arms
There cannot be much question, from

of course, can they be compelled to

take

of view, of the right of this Republic to lay

who have been

settled in the country for a

period of two years shall be regarded as inhabitants, although they

may

not have acquired a domicile, for all purposes, and so be
rendered subject to serve under the law providing for the calling out
of a

commando

to suppress a rising

among

the semi-barbarous and

uncivilized native races living in the country,

who

far

outnumber

the white population; provided no greater burdens are thereby

imposed upon such foreigners than are laid upon the citizens or
burghers of the State. If, as Bluntschli, one of the most liberal of
iuternational jurists, puts it, foreigners may be called upon to take
up arms to repel a foreign invasion by a savage or barbarous
nation, it would seem to follow that they can be equally called

upon
if,

to suppress a rising

among

native tribes living in the country,

in the opinion of the Grovernment, the necessity for so doing

exists.

That

is

a matter entirely for the consideration of the

executive of this State.

With

reference to the applicants,

it

must

be pointed out that the law has no ex post facto ejffiect, for the law
was in existence before they entered the country, and the right of
providing a substitute

is

expressly given

expressed the opinion that

it

may

by

it.

Halleck has even

be competent for a State to

jcotze C.J.

:
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pass an ex

law,

j^ost facto

hj wMch

foreigners

may

an option

enlisted in the military service, provided

be forcibly

is

offered to

foreigners to quit the territory within a reasonable period. (Vol. 1,
chap. 12, sect. 7, in notis.)

The

Kotze, C.J.

must be discharged, except

rule nisi

Van Eooyen

There wiU be no order as to
JoKTSsEN, J.

so far as the applicant

concerned.

is

:

It

is

costs.

unnecessary for

me

go into the particulars

to

by

of the application after the extensive treatment of the facts

Chief Justice, more

especially

now

the

that the learned counsel has

abstained from asking for confirmation of the order on the ground
of alleged irregularities done

by

or in the

name

of the field comet

or his subordinates.

The

Has

case

The first
any dispute

consequently confined to three points.

is

the Court authority to take cognisance of

connection with commandeering ? Unquestionably

it

has.

:

As long

in

I fully

agree with the view taken by the Chief Justice, and consider

unnecessary to add anything more than this

is

it

as a law

does not, in express words, withdraw a dispute from the jurisdiction

must continue to be settled by the
must be expressly excluded, and cannot
be presumed to have been taken away by implication. The safety
of the citizen demands this.
Again, so far from being excluded,
the High Court is expressly mentioned in sect. 18 as the Court.
of the Court all differences

Court.

The

jurisdiction

The second

"

What

does the law say about the
and subjects of a foreign State,
but domiciled or resident in this country, and not mere sojourners
(who are, of course, exempt), in respect to miKtary service?"
question

is

:

duties of foreigners born abroad

sect. 3, " by a commando is understood an expedition
armed burghers and subjects of the State," the applicants have
contended (1) That only those who are actually burghers of the
State and subjects thereof whoever maybe meant by that can be
commandeered; (2) That the other sections of the law, such as
sect. 6, which reads " all inhabitants between the age of sixteen
and sixty .... are obliged to render military service," must be

Relying on

of

:

—

—

interpreted in conformity with sect. 3, as

inhabitants

The

who

if

the words were "

all

are burghers or subjects."

conclusion

drawn from these propositions

is

that people

—

231

OF THE SOUTH AFRICAN REPUBLIC.

who

domiciled here
State,

do not

fall

are not burghers, but subjects of a foreign

within the provisions of the law.

During the argument I

said

Matnaed

towards

I leaned

that view, j^^d Coenet

on account of a number of very onerous provisions,
17 and 18, on the prohibition against leaving the
cometcy or even the State. I can understand that in the early

especially

such as
field

sects.

days of the founding of the Eepublio the whole population formed,
it were, a perpetual camp or army, so as always to be ready, as
one man, to oppose the enemy, i. e., the Kaffirs. The burghers,

as

who had

made such

to hold a conquered land, of course patiently

sacrifices.

But

it

can hardly have been the intention of the

who have settled in this country for all
kinds of purposes, should be subjected to such coercion in a
legislature that foreigners,

settled state of affairs.

However, the

law is too clearly expressed, and it
whole law of its force because of some

letter of the

will not do to rob the

perhaps antiquated and rarely applied principles.
refer to the whole law, section

section.

Section 15 states that there

are clear.

are exempted

who

by

are not

Section 14

by

treaty from military service

exempted by treaty are

clearly

establishes

this

Let us carefully

The terms

may

of sect. 6

be inhabitants

who

hence inhabitants

;

liable to military service.

principle

for

;

it

is

therein

provided that even non-residents, not domiciled in this country,

if

they have property here, must provide a substitute or substitutes.

Too much importance must not be attached to the word "burgher."
In the law the words " burgher " and " inhabitant " are used
The word does not here have the political sense
promiscuously.
of some one who has citizen rights, but denotes nothing else than
what we might call " one of us " not one of the subject races, by
which must be understood the natives. This interpretation of the
word is supported by an old instruction, namely, that for commandants, of the year 1858, sects. 1 and 2 of which define the
;

matter more accurately than the later laws, viz.
" The military forces consist of all the men of this Repubhc who
:

are able to bear arms, and, in case of necessity, of

aU those

natives

within the country whose head chiefs are subject to the Eepublic;
the white men able to cany arms are all males between the age of
sixteen

In
the

and sixty years."

(Local Laws, p. 100.)

reply, therefore, to the second question

Law

of

1883 makes commando or military

1894

we must
service

state that

compulsory

ofPbetoeia.
jorissen J.

:
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for all

Matnabb

who

are domiciled here, whether burghers in the political

sense or not.

Then

*•

conies the question: Seeing that such a

law appears

to

J,

OF Peetoeia.

Joril^,

J.

conflict

with the doctrine so widely accepted in international law,

must

therefore give

It

it

was a pleasure

way

to

?

me

_

to listen to the spirited exposition of

modern international law by both Advocate
Leonard and the State Attorney. There is no doubt that the
laws of this Eepublio must be viewed and interpreted, in ease of
ambiguity, with due regard to the higher law, which is accepted
the great principles of

And

in all civilized countries as ideal, without further proof.
if

we wished

for

it

says, "

do otherwise,

to

They

sect.

3 of the Grondwet

desire themselves to be recognised

is

even

imperative,

and respected

world as a free and independent people." What
prevails as right in the whole civilized world must also prevail in
this country, and the laws of the country must be interpreted in

by the

civilized

conformity therewith.

But now, what is the general international law on this matter ?
To my regret I must be very brief in the treatment of this point.
The importance of the case demands a speedy decision. The
Government as well as the applicants must know as soon as
possible

what

position to take up,

and I therefore

refrain from

going exhaustively into the question.

What

is

the law? There are two sources from which

we

can

law on this matter. The first are the dodores juris
and the writers, and the second are the treaties signed between
ascertain the

civilized nations.

From

the ranks of the former I will quote an extract, seventy

still well worth reading, from a Netherlands lawyer
Mr. L. Elix [Specimen Inauguralis, 8fc.), dealing with inhabitants (the non-citizens), and quoting Yattel (1. 1, c. 19, 6218) as
authority, says " Denique cum plura ex halitatione lucra et commoda
percipiant, cequum est ut onerum qiice universce socictati incumbunt
vatam partem ferre non recusent. Hinc non solum tributa et vectigalia
pro its rebus quorum fructus ad ipsos redundere, palam teneantur ;
verum etiam cogi posse videntur ut pro communi salute anna capiant,

years old, but

:

vivamque ab haste externo rebus

et

personis illatam vi depellere Juveant."

Sixteen years later, and after the experience of the war in America,
Bluntschli describes the duties of foreigners thus " Les strangers
:

ne peui-eiit etre astreint au service militaire.

II pourra

itre fait
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pour defendre une

1894

localite

contre des brigands ou des saiwages."

Matnaed

I must refuse to enter into a discussion with the learned counsel
as to

I

whether

may

this

not do so

commando

satisfies this definition.

breach of International

Law

Whether

And now

As

appears to

me

there

Law

is

here a

to be a question for

The

letter of

treaties entered into

between

diplomatic treatment and not for judicial decision.
International

Field uoenet
a Judge, of Peetobia.

—the Government has commandeered the foreigner

to fight against " savages, " wild races.

has certainly been complied with.

The

the second source.

our Government and some of the powers, by which subjects of the
latter are exempted from military service, prove that both contract-

ing parties were convinced that they considered such a provision
necessary in view of the existing law, which otherwise obliged
these people to render service.

confirms this reading of the law.

The Convention of Pretoria also
England, knowing and admitting

that all inhabitants of the country were liable to military service

under the law of the country, considered it fair and just towards
those subjects who were enticed hither by the annexation to preserve for them, as a special exception

if

they desired

it,

the option

This
of British citizenship, with exemption from military service.
the
of
the
contracting
Such
was
view
exception proves the rule.
parties.

Therefore I reply to the third question that " the com-

mandeering of the applicants does not violate International Law,"
and therefore the confirmation of the rule nisi must be refused, with
the exception of the case of Van Eooyen.

No

order as to

costs.

In conclusion the Chief Justice stated that Judge Moriee, who
was on circuit, concurred with the above judgment, so far as the
but with respect to the last that
first two points were concerned
come to the conclusion that
had
he
Law
International
of

—

;

—

who

inhabitants of the State
national

Law

be

called

are not burghers cannot under Inter-

upon

to

render compulsory military

service.

was therefore refused with respect
the applicants except Yan Eooyen.

Confirmation of the rule
to all

Attorneys for applicants

:

nisi

Hooth and Wessels.

^'•

_,

jorissen

J.

,
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Coram:

KOTZE,

JOBISSEN,
Assisted

0.

MAEX

C.J.
J.

H. HESS.

by a

Jury.
There, is in

law no distinction heiween a writing that is not libellous and a fair
fide comment ; and a person who wishes to set up the one or the

and bona

jgn

other defence in

•

19 June.

must

an

action for lihel

he specially pleaded,

must

and, if this

is

specially/

plead

it.

—Justification

not done, no evidence, which goes

to

prove justification, will be admitted by the Court.

This was an action for libel, heard before a jury composed of nine
members, under rules drawn up and confirmed by Law 3 of 1883,
sect. 2, with Kotze, 0. J., and Jorissen, J., on the bench.

The

history of the case

is

shortly as follows

:

At the race meeting

held at Johannesburg on the 26th December, 1893, a certaia horse,

by name, the property of one Farrar, ran in a certain race.
was expected to win the race, was placed
Subsequently
on
the 30th of the same month he ran in
third.
another race in which he was an easy winner. People who were
Tetrarch

Tetrarch, although he

regarded as being well informed on matters connected with horse

had shown such
an improvement in its running in the second race, which took place
only four days after the first, and had generally shaped so much
better on the course than he had done on the 26th, that it was

racing, expressed it as their opinion that the horse

di£Bcult to believe that foul play
race.

Some

had not been

practised in the

experts in horses and racing expressed

conviction that on the

first

occasion Tetrarch

it

had been

first

as their firm
roped, that

is,

improperly pulled.

In order to satisfy the public, the stewards of the Turf Club, of
which the plaintiff was the salaried handicapper, and therefore one
of the stewards, met to hold an inquiry as to whether or not anything improper had taken place as was alleged. After having
considered the evidence given before them, they came to the decision
that the report was unfounded, and they acquitted the owner of

Tetrarch of any improper conduct.
Subsequently, on the 5th of
January, 1894, there appeared in the Critic, a newspaper of which
the defendant was the editor, an article against the stewards and
their finding,

him and

which was regarded by the

his fellow stewards.

libel against the defendant.

He

plaintiff as a libel against

therefore brought an action for

—

;
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W. Leonard

article to the

him Usselen),

(witli

for the plaintiff, read the said

Court and then referred to several suhsequent

appearing in the same paper,

appeared to be

all or several of

articles

which prima facie

libellous.

Wessels (with

him Auret),

for the defendant,

made the

following

defence to the Court and the jury:

That the article was not libellous
That it was nothing more than a bond fide comment on the
conduct of the plaintiff and his fellow-stewards.
went on to state to the members of the jury that they would

(1.)
(2.)

He

be required to decide whether the conduct of which the stewards

had been guilty did not, under the circumstances, deserve the
imputations made by the Critic.
[KoTZE, C. J. There is no distinction between a publication
which is not libellous and one which contains only a fair and bond
fide comment.]
:

Wessels

:

Then I wish

although the words in the
selves, yet,

when taken

to place evidence before the Court that,
article are libellous

when taken by them-

in connection with the circumstances under

which they were written and by which they were
constitute a reasonable bond fide comment.
[JoRissEN, J.

:

called forth, they

Is that not really a plea of justification

there should be a special plea to that

?

If so,

effect.]

No, it is not a plea of justification but only an allegation that the words used by the defendant are a boiid fide comment.
In order to establish this, it is necessary to call witnesses to prove
that the stewards, with such an array of evidence before them
showing that roping had really taken place, gave a verdict which
must lead every reasonable person to come to the same conclusion
Wessels

:

as the defendant.

The Judges being
amounted to a plea of

of opinion that, so understood, this really
justification,

adjourned the Court for some

time in order to give the defendant an opportunity to decide
whether a plea to that effect should be added to his defence. But

1*94

Maex
^'^^
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on the re-assembling of the Court the defendant persisted in his
former contention and asked leave to have his witnesses heard.

The Court granted

this

on the understanding that the opposite side
evidence was led which went to prove

could object as soon as
justification.

H. Solomon, being called for the defendant, stated that he was
one of the stewards, and was present at the inquiry after the race.
Wessels

:

Was

there a full inquiry into the matter ?

Leonard objected to
Tetrarcli

As the plaintiff has been
who held the inquiry, the roping of

this question.

libelled as one of the stewards

has nothing to do with the case before the Court.

Such

evidence can only serve to prove justification, which has not been
pleaded.

In

this

way

the plaintiff will derive

all

the advantage

of a plea of justification without being burdened with the risk of

such a plea.

Even

justification.

being done with the object of mitigat-

if this is

ing damages for the

libel, it

is

still

necessary specially to plead

(See Odgers on Libel, pp. 576

Wessels, for the defence, again

and

312.)

advanced his former contention

that he was entitled to lead evidence dealing with the roping

letrarch in proof of a reasonable
of this contention

and

fair

comment.

he cited the case of JJpington

v.

of

In support

Solomon (Buoh.

1879, p. 204).

The Court was

of opinion that the contention of the defendant

could not be allowed, as
justification.

it

The Bench

would necessarily amount
also

to a proof of

expressed regret that they were

compelled at that stage of the case to express their opinion, but
it

had become necessary

opinion, the article

do so they must state
complained of was undoubtedly
to

as

that, in their
libellous, that

the bona fides of the defendant could not assist him, and that

it

would be better for the defence immediately to proceed to produce
evidence directed to the mitigation of damages.
His Honour, the
Chief Justice, referred to Folkard on Libel and Slander, p. 557.
Leonard, after counsel for the defence had stated that he could

not carry the case any further, stated that his client did not

wish to see the defendant ordered to pay a large sum as damages,

—

;
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but merely wished a deolaration from the Court that the imputations against

be

satisfied

him were

false

and untrue, and

for the rest he

would

1894

mIbx

with nominal damages.
Hess.

The members of the jury were thereupon instructed by the
Court that the duty which they had to discharge was to declare
Whether the

article in question was libellous
In the event of their finding it to be libellous, what the
amount of damages should be.
The jury, having answered the first question in the affirmative,
was of opinion that nominal damages of 51. would be sufficient.
Judgment was thereupon noted by the Bench in terms of the
(a)

(b)

finding of the jury.
Attorneys for plaintiff

Booth and Wessels.

:

Attorney for defendant

:

J. 0. Maarhoff.

D.

NICOLSON

Coram:

KOTZE,

«;.

THE EEFOEMED OR UNITED CONGREGATION OF
YRYHEID.
A

huilding contractor

1894

who has undertaken in writing not

to

charge for alterations

or extras, unless written sanction for such extras has heen obtained
the

from

competent person, can plead a verbal instruction, provided he proves

clearly that the other

party has luaived the original

In

this case the defendants

of

money

:

contract.

were sued for the payment of two sums

the one, amounting to 3,628/., as

money

still

due upon

the building of a chm-ch at Yryheid in terms of a written contract

made

in

May, 1891, between the

mittee of the church

;

plaintiff

and the building com-

the other, amounting to 6,207/., for additional

works and disbursements in the construction of

alterations, &c. not

contemplated in the original contract.

Under

C.J.

deKORTE.J.

the original contract, the plaintiff undertook to build a

church on Church Square, in Vryheid, for the sum of 12,385/., to

be paid to him in certain instalments proportional to the work
It was at the same time also agreed that the building
done.

20 June,

OFFICIAL EEPOETS OF THE HIGH COUET

23S
1894

NiooLsoN
"•

should be erected on tke plan agreed upon, and upon the written
specifications,

tractor,

and that no alterations should be introduced by the con-

nor could be charged for by him, unless he had

Eefoemedok written authority from the building committee.

On

first

obtained

the 25th July

o^QATioN OT following the plaintiff was asked by the committee to make an
Vetheid.
alteration in the front gable of the building, but he received no

A

written authority thereto from the building committee.

new

plan of the building was drawn up, which plan was signed by the

chairman of the committee and handed over to the

plaintifE.

In

consequence of this alteration in the building several other changes

were made, by which the disbursements for wages and material
were increased.

The

plaintiff

contended that he was entitled

to

In addition

to

bring these disbursements into account as extras.

were made upon the suggestion of certain
Wilson and Barr, of Natal, who had drawn up the
original plan for the plaintiff, but were afterwards in coiTespondenoe with the building committee, and also with the chairman
thereof.
Some of these alterations recommended by the architect
were put before the plaintiff through the committee, but-the greater
number of them were communicated to him by the chairman but
these, other alterations
architects,

;

they were

all

executed

by him

as suggested, although he never

asked for or obtained written authority from the committee to do
so.

Once or

twice, however, in respect to alterations of altogether

trifling nature, the

committee approached him for a written promise

that he would not charge for them.

mentioned that the

plaintiff also

In conclusion,

it

ought

brought an item of

extras into account, as he alleged that he

to be

700/. for

had contracted

for the

building of a church on level ground, whereas he was subsequently

ordered by the committee to erect it on a slope, whereby he was
put to greater expense than would otherwise have been the case.
There was no mention of a level site in the written contract, but
the plaintiff alleged that this must always be understood as an

implied condition in

On

all

building contracts.

the completion of the building, notice was given to the

defendants that the plaintiff was prepared to hand over the key

on payment of the said amounts.
The defendants thereupon
refused to pay the amounts charged for alterations, on the ground
that the alterations were not made with the written consent of the
committee, and therefore, according to the memorandum of agreement, could not be charged

for.
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The

then went
must be regarded

plaintifE

contract

parties, as the

new

239

to Court, contending that the original
as

having heen tacitly waived by the
by the chairman of the committee,

plan, signed

1894

Nicolson
„"-

an entirely new building, and the committee Refoemeboe
had thought good to give him verbal instructions, and had also o^oationof
by their conduct led him to believe that the old contract had Vetheid.
called into existence

lapsed.

In

his evidence before the Court, the plaintifE stated, that at one

of the meetings of the building committee, he

was asked whether
much more
expensive than was originally agreed upon, and that he replied,
" No, unless more work and material are required." It was at that
time impossible to say positively whether it really would eventually
cost more, as he had not the particulars before him
but it subsethe proposed alterations would

mate

the building

;

quently turned out that the expenses, caused by the alterations in
the front alone, amounted to 2,000^. more than would have been

He did not mention
but thought they knew that the cost would

the case had the original plan been followed.
this to the committee,

reach a

much higher sum under

firm Wilson
19,000/.

and

new plan

&

new

the

plan.

J.

Wilson, of the

Barr, stated that the building was worth between

20,000/.,

that the

and that Nicolson must have seen from the
building would cost much more than the

new

original.

Wessek (with him Meyer) for the defendants, asked for absolution
from the instance, on the ground that where a person has entered
into a building contract and has agreed that he will not charge for
alterations and extras, unless authorised in writing by the other
party to execute the same, and he does so without authority in
writing, he does it at his own risk, and cannot afterwards pass the
written contract by imnoticed. He cited, in support of his conten18 Com. Bench, p. 786; 3
tion, Emden on Architects, p. 116
Tharsis Sulphur and Copper Co. v. Mroy ^
Appeal Cases, 1042
;

;

Sons.

him Jacohsz) for plaintiff, quoted Emden, p. 161,
on the new plan signed by the chairman of the building
committee, which plan, he contended, was a written authorisation.
The Court could not possibly assume that Nicolson was willing to
and therefore,
execute all the alterations and extras for nothing
Coster (with

and

relied

;

240
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even assuming that the building committee had given no

1894

NiOOLSON
V.

The

would still be liable
by which they had been benefited by the plaintiff.
authorisation, the defendants

direct

amount

for the

EeFOEMED Oil
XTnited Congeegation of

Vetheid.

KoTZE, C.

J.

The

:

legal

this

between the

relationship

regulated by the written agreement.

parties

is

If the plaintiff alleges that

agreement has been revoked, he must clearly prove that the
According to the evidence of

defendant had that intention.

Wilson, Nicolson could easily have seen that the building

as

by the new plan would cost much more than that
originally proposed, and that being so, he should have drawn the
attention of the building committee to it.
It was by his own
conduct that he had been brought into difficulties, and he must
therefore bear the consequences thereof. Judgment must therefore
sketched

be given in favour of the defendants, with

De Kokte,

J.,

concurred.

Attorney for plaintiff

:

LinglecJc.

Attorneys for defendants

Coram

1894

25 June.

:

Hooth and Wessels.

APEICAN GOLD EECOVEET COMPANY

:

KOTZE, C.J.
MORICE, J.
JOBISSEN,

costs.

«'.

LACE

J.

The

licensee

AND

THOMPSON.

of a patent cannot dispute the

licensor's title ; hut he

may

dispute

the validity of the patentee's title if he has obtained the licence only for a

fixed period,

and

using the patent.

of previous use in
the pleadings.
the invalidity

the licensor applies for a general injunction against his

— Where the validity of a patent
this country, the date

—In referring

is

challenged on the ground

of such use must

to hooks, &c.,

which

of a patent in an action at law,

it is

it is

not necessary to

in the pleadings the exact parts of the looks on which

This was an argument on exceptions
pany in their reply to the defendants'
The plaintiff company complained

raised

he mentioned in

desired to use to prove

it is

by the

intended

set

forth

to rely.

plaintiff

com-

plea.

in their

summons

that the

—
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defendants liad infringed a patent of whioh. they held cession, but

1^94

which had originally been granted to J. S. McAxthur, E. "W. Afeicai^Gold
Forrest and W. Forrest in November, 1888, and was known under J^^^o^^^ Co.
Laoe ahd
the name of the Cyanogen Cyanide Process No. 47, in that they had
" employed and used the patented invention from January, 1894,
in their works on the farm Driefontein, &c., to wort taiHngs and
to extract and win gold therefrom by means of the said invention
and process, &o." Wherefore they prayed the Court (a) to grant
an interdict restraining the defendants from using the patent
during the remaining period of its legal existence (b) to grant an
order commanding the defendants to pay them the sum of 8,948/.,
being the profits made by the defendants through the employment
;

of the said invention

;

(c)

to order .the defendants to render a

return of the tailings so worked

by them, and

of the gold obtained

therefrom.

In the defendants' plea they denied the alleged infringement,
and then proceeded to raise four special pleas denying their obligaThe defendants alleged
tion to the plaintiff company.
(1.) That in May, 1893, the plaintiff company ceded to them
the Patent No. 74, generally known under the name of
the McArtliur and Forrest Proeess, comprising a second
method of obtaining the gold, &c. from the ore, by means
and that, on the
of the cyanide of potassium and zinc
intended
for the use
47
was
only
Patent
No.
hand,
other
means
of
dissolving
potassium
as
a
the
cyanide
of
of the
comprise
a
method
and
did
not
or
gold, &c. in the ore,
crushed
ore.
process for winning gold from
(2.) That they had obtained leave from the plaintiff company to
work certain tailings, acquired by them from the May
Consolidated Company, according to the patented process
of treatment, and that the plaintiff company had them;

selves erected the necessary

machinery at a charge of

5 per cent.
(3.)

as they

That

had obtained the right

to use the patent

from

company, under the condition that the
amount of the royalty would be fixed later on by the
parties, which had not yet been done, the plaintiffs could
at the utmost only claim a reasonable sum, to be fixed by
the

plaintiff

the Court, as royalty.
(4.)

—

(a)

That the persons who had represented themselves

to

—
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be the discoverers of the patented means of treatment

1894

ApeioanGold
BecoveetCo.

were not such;

Laoeaud

patented under

^jja^i;

/gl

HOMPsoN.

^]jg

(b)

that the invention was not new;

invention was
sect. 1 6f

not one which could

Law

complete specification was not sufficient
the*

be

6 of 1887; (d) that the
;

and, finally, that

defendants would avail themselves of the following

patents and books in support of their contention that the

invention was not new, and that the persons

who

repre-

sented themselves as the discoverers were not the real
discoverers.

Then followed
books;

a long

list

of patent specifications

invention in

a eertaia H. Forbes Julian on the Witwatersrand

To

this

technical

Groldfields."

plea of the defendants exception was taken by the

on the following grounds
That the plea, that the defendants had obtained permission
from the plaintiffs to use the patent, and the other plea,
that the patent was invalid, were contradictory, and
therefore could not in law stand together, and conse-

plaintiffs
(a)

and

by the allegation that "the alleged
Patent No. 47 had already been used in this State by

followed in turn

:

quently the defendants should be ordered by the Court

between the two.
That the defendants, in referring
to elect

(b)

to the books, &c., of which
they wished to avail themselves in order to show that the
invention was not new, did not give "the particulars

required

(c)

by law with

respect to the portions of such

books and documents, of
which they wish to make avail," and also that they did
not mention "where and when and to whom many of
the said patents had been issued," and consequently the
plea " is vague and ambiguous and bad in law."
That the allegation that the means of treatment set forth in
the patent had previously been applied by a certain
Forbes Julian on the Witwatersrand Groldfields was too
vague and ambiguous; and, moreover, neither the date
letters

patent,

specifications,

nor place of previous use was mentioned, as required by
sect. 37, sub-sect, 3, of

J.

W. Leonard

exoipient

:

It

is

(with

him

Law

6 of 1887.

Usselen, Curlewis,

an axiom of law that the

and

lessee

BotJia), for the

cannot dispute the

;
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lessor's title,

nor can the licensee of a patent set up against the

licensor the invalidity of his title.

ad notam

p. 187,

243

4,

(Eobinson on Patents,

Bell v. McCullogh.)

vol. 3,

1894

asei^Golb

Before a lessee or a Reooveey

Co.

v.

licensee can dispute the title of the lessor or licensor, he

must

renounce the relationship existing between them;
{Salisbury Co. v.
Kliprwiersherg Co., decided 21st Aug. 1893, and not yet reported
Savenga v. Steyn, 3 Menzies, p. 511; Jones v. Borradaile, Thompson,

Hall

8f Co.,

grant
place,

claim

Buoh. 1875,

thereby

loses

p. 38.)

his

a tender cannot be
is

made

raised, as that

in

licensee

who renounces
In the

licence.

made where a

the plea;

would give

The

privileged

his

second

general denial of the

nor can two contradictory pleas be

rise to confusion.

With regard

to the

objections to the patent, these

must conform to the requirements
of sect. 37 of the Patent Law, No. 6 of 1887.
If they do not do
so, they are of no value.
The duty is upon the defendants
accurately to specify the patents, specifications, &c. of which they
wish to avail themselves, so that the plaintiffs may know what
defence awaits them.
The Court wiU do well to erase the plea,
as it will necessitate taking evidence on commission of numberless
experts, and will make the costs of the action very great.
Wessels (with

him Auret),

for the defendants

pleas do not necessarily cause confusion, nor can

they are inadmissible.
position to

know

As long

:

it

Contradictory

be said that

as the other side are placed in a

the nature of the case against them, the plea

by

which this is done cannot be said to be confusing. [Per North, J.,
in Owen v. Morgen, 35 Ch. Div. p. 492.) Alternative contradictory
pleas are often met with for instance, in libel actions.
(Bullen &
Leake, pt. 2, p. 35.) But the pleas of the defendants are not contradictory, for the action is founded on a delict or tort, and not on
a contract to pay royalty. If the latter were the case, the argument that the defendants are estopped from the right to dispute
the plaintiffs' title might hold good. It is just in this that the
distinction lies between the Klipriviersierg case, which was founded
on a contract, and the present, a case arising out of an alleged tort.
In the former case the lessees, when called upon to pay rent, raised
the defence against the lessor that they were themselves the owners.

—

Had

the plaintiffs in the case

dants on

now

before the Court sued the defen-

the licence contract, then the defendants

would have been

required to renounce their licence before they could dispute the

k2

Laoe'abd
OE i
Thompson.
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patent.

(Curtis,

Law

of Patents, sect. 360.)

But

in an action

them for infringement of a patent, the defendants
any means of defence which they find at their
Again, there is no reason why a tender of payment and
disposal.
^ general denial cannot stand together. The defendants are free
to deny that they owe anything to the plaintiffs, and at the same
time to make a tender of payment to provide against the possibility
of their being found to owe something, and in this way to save the
The agreement of the defendants with the
costs of the action.
plaintiffs is with regard to the Patent No. 74, which practically
contains the treatment contained in Patent No. 47. In conclusion,
the objections against the patent as set forth comply with the
requirements of the law. The defendants cannot be expected to
give the chapter and verse of each document, &c. of which they
intend to avail themselves at the trial. That great expense will
be caused by the number of commissions is no argument in support
of the exception, for one must submit to the inevitable.

AimicAiTGoLE instituted against
Eecoveet Co. are free to raise

Lace luD
Thompson.

Citr. ad. vult.

Postea.

25th June.

judgment: I regret that the
me from giving earlier conthe summons that the
It
appears
from
sideration to this case.
for the payment of
instituting
an
action
plaintifE company are
they
are
entitled in consecertain moneys, to which they contend
quence of the wrongful user of a patent belonging to them by the
defendants in the working of their tailings. The plaintiffs also
pray that the defendants shall, during the term of the patent, he
restrained by interdict from using the patent without their consent.
The defendants have pleaded to this (1) that in the month of
March, 1893, they obtained verbal licence from the plaintiffs to
use Patent No. 47, for the purposes of working certain taihngs,
bought by them from the May Consolidated Company, by the
process of treatment therein set forth, and that the plaintiffs are
KoTZE,

0. J., delivered a written

business of the

Court has prevented

therefore not entitled to sue the defendants for infringement of
(2) that they gave the plaintiffs notice that they
were desirous of using their patent in the working of the tailings,
and that the plaintiffs agreed thereto, on the understanding that
an agreement should subsequently be come to, respecting the

their patent;

amount of the royalty to be paid (3) that they consequently asked
the plaintiffs to put up the machinery necessary for the working
;

;
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of the tailings at a

payment

of five per cent, of the net proceeds;

1^91

that the machinery was erected

by the plaintiffs, and they, the AfeicanGold
defendants, proceeded to treat the tailings without any objection Reooveey Co.

being raised thereto by the plaintiffs; that the plaintiffs must
therefore be considered to have consented to the employment of
the patented method of treating the ore, and cannot now be entitled

an action against them for infringement of the Patent
(4) that the parties have come to no agreement about the

to institute

No. 74
amount

;

of the royalty to be fixed

Patent No. 47

is

null

and

void,

in that inter alia the invention

by

the Court;

and has been

is

not a

new

(5)

that the

illegally obtained,

invention, &c.

;

and

they, the defendants, in proof thereof, will avail themselves of the

following books and documents, and further, that the invention,

new invention, had previously
been used in this State on the Witwatersrand Gloldfields by a certain
H. Forbes Julian.
The plaintiffs have excepted to the special pleas of the defendants.
alleged in Patent No. 47 to be a

They complain

that the special pleas, Nos. 1, 2 and 4, are inconwith the defence raised in No. 3, as the defendants first
rely on a consent, either express or implied, to use the patents
sistent

and

up against the defendants the inThe plaintiffs raise a
further exception on the ground that the allegation, that a certain
Forbes Julian had previously used the invention patented by them
in this State on the Witwatersrand Groldfields, is too vague and
ambiguous, as the date and place of the alleged previous user are
not mentioned, as required by Law 6 of 1887, sect. 37, sub-sect. (a).
There is also an exception that the defendants do not state upon
what parts of the books and documents cited by them they rely
then, in plea No. 3, cast

validity

and

illegality of their patents.

to prove that the invention

The

is

not new.

principal exception amounts to this

that the defendants cannot
plaintiffs'

first

:

The

plaintiffs except

plead that they have obtaiaed the

consent to the use of the patents, and then afterwards in

another plea deny the validity and the legality of these patents.

These two defences, they contend, are conflicting and inconsistent.
call in question the lessor's title during
the term of the lease, so also the licensee that is, he who has
Just as the lessee cannot

—

—

obtained permission to use a patent belonging to another

allowed to caU in question the legality of the patent.

ample authority in support of

this contention.

is

not

There

is

I need, only refer

Laoeand

=0^0^Kotze, C.J.
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ApeiomGold

io Clark Y.

Adie (L-B,. 2 Ap. G&.

Kecoteet Co. cannot stand.

Lace AND
Thompson.
Kotze, G.J.

4:23).

But, even admitting that

not follow that both the defences in this action

this is so, it does

The

action

—that

is

not instituted to recover the royalty

money

accruing to the plaintiffs by
agreement by which the defendants were allowed to
The claim is a twofold one firstly, for payment
use the patents.
of certain moneys which the plaintiffs allege to be due to them for
the wrongful use of the patents by the defendants and secondly,
of the patent

is,

the

virtue of the

—

;

an interdict restraining the defendants from using the patents
To these
in the future during the time fixed in the letters patent.
certain
tailings
bought
from
they
the
that
defendants
plead
the
for

May Consolidated Company,

and obtained the

plaintiffs' permission

By raising
to employ the patents in the working of these tailings.
prevented
way
from
raising
are
in
no
this defence, the defendants
the plea that the patents are invalid and illegal as a defence to
that portion of the claim in which the plaintiffs pray that they

from using the patents during their existence.
Suppose that the defendants hereafter wish to work other goldbearing ores or other tailings by means of the patented method,
then they will be prevented from doing so if the interdict prayed
shall be interdicted

for is granted
plaintiffs'

entitled to rely

leave

and

by the Court.

letters patent

If, therefore,

they think that the

have been illegally obtained, they

on that, and to plead

it specially

pleaded by them refers only to the

licence

obtained from the

May

Consolidated Company, and

further, while the prayer for

an interdict

is

are

for the grant or

;

tailings

goes no

more comprehensive

and general. I am therefore of opinion that the defendants coiild
have used no other means to defend themselves against the double
claim in the summons. Looked at in this light, it does not follow
that the third special plea cannot stand because

it is

in conflict with

the other, and that therefore the defendants ought to be compelled
to elect

between the two grounds of defence.

L. R. 35 Ch. Div. per Lindley, L.
therefore, in

my

opinion, unsound.

J., p.

(Cf.

Morgan's

The

499.)

The second

case,

exception

exception

—

is

^that

the place and date are not duly alleged as required under the provisions of

Law

6 of 1887, sect. 37, sub-sect. 3

sound as far as the time

is

concerned.

importance to the other exception

—

is

in

my

opinion

I do not attach much

—that the portions of the books

and documents on which the defendants rfely are not specially
mentioned. The patent law of this country does not require this,

—
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and I think that the documents and books are sufficiently described
189^
know on what the defence is really ApeioITgold
based.
As the second exception has been sustained by the Court, Keooyeet Co.
to enable the plaintiffs to

the plaintiffs are entitled to the costs in connection therewith.

I^xceajhd

Thompson.

MoRicE and Jorissen,
Attorneys lor plaintiffs

Booth and Wessels.

:

Attorney for defendants

Kotze, C.J.

JJ., concurred.

:

H.

Bcholtz.

VAN DEE HOVEN AND THE BAINTGES EEEF

H. G.

GOLD MINING COMPANY, LIMITED
*•

J.

G.

Coram

kotze, c. J.
deKORTE.J.
JOEISSEN,

PANSEGEOW.
1894

The purchaser of fixed property, over ivhich rights are exercised hy neiijhtouring owners in an open and patent manner, is bound, under the rule
caveat emptor,

to ascertain

for himself the real position of affairs before

he buys.

This was an appeal from a judgment of Morice, J., given at
Johannesburg on the 12th December, 1893.
The ease was this On the 1st December, 1889, Van der Hoven,
the owner of the proclaimed farm Vogelstruisfontein, in the
district of Heidelberg, leased the stands Nos. 184 and 185 thereon
:

Louw

to J. F.

for ninety-nine years.

rights imder that contract to C. P.

Louw

again transferred his

Le Eoux on the 22nd November,

1889, and the latter transferred to the respondent Pansegrow on
the 11th September, 1892.

This

last transaction

did not take place between

Le Eoux and

Pansegrow personally, but through Pansegrow's agent, one Smit.
In the immediate neighbourhood of the stands a reservoir had
been built by the Baintges Gold Mining Company, the defendant
in first instance, with the consent of Van der Hoven, from which
the water ran out on the side of the said stands and partly overflowed them.

The

plaintiff,

who

in consequence of this

was able

to use only a

•—
-^ June.

J.
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VaTdeb
HoTEN
Baintges

GMcT^iTD
V.

Panseoeo-^t.

portion of the ground

had

lie

Baintges Gold Mining

hired, sued

Company

Yan

der

Hoven and

the

alternatively, in order to ohtain

perpetual interdict restraining them from continuing to collect
water in the reservoir, and for damages for the injury caused in
^^® meantime,, or for the cancellation of the existing agreement
g^

between him and

Van

der Hoven, and damages.

that the plaintiff had suffered any
damage, hut advanced also a special plea that Yan der Hoven had
on the 1st February, 1893, made a verbal agreement with the
aforesaid Le Rous that the latter should accept, in exchange for

The defendants denied

the inundated portion of the stands Nos. 184
of stand No. 42 situated

The Judge
plaintiff to

and 185, a

portion

on the same farm.

of first instance held the facts as alleged

be proved, with the exception of the

amount

of

by

the

damages

claimed, and was at the same time of opinion that, although the

evidence clearly proved that

Hoven,

at the time alleged,

Le Eoux had

accepted from

Yan

der

a portion of the stand No. 42 in

exchange for the inundated portion of stands Nos. 184 and 185,
this exchange did not operate against the plaintiff, because, being
a transfer of dominium in fixed property,
registered.

(Of.

In

re

H. B.

Collins

N.

it

ought to have been duly
Hugo and Standard

0. v. T.

Bank, fuUy reported in Cape Law Journal, vol. X. p. 344, in
which the High Court decided that a lease of stands for ninetynine years must be regarded as immovable property.)

The defendants appealed

against this decision.

was necessary in.
ought to have been made at the office
Florida but there was no such clerk at

Wrssels, for appellants, denied that registration
this ease,

but in any event

of the responsible clerk at

it

;

Florida at the time of the exchange.

In the second place, he
from the evidence that Pansegrow's agent
knew, before the sale, that the water was standing on the stands,
and he ought therefore to have made inquiry into the reasons why
this was so.
Instead of doing this, he immediately instituted an
action against Yan der Hoven.
argued,

it

was

clear

Lohman, for the respondent:

If the exchange could not be
should have been registered in Pretoria, at
the office of the Eegistrar of Deeds, in terms of sect. 5 of Law 5 of
1885 for the creation of an oflSce for the registration of deeds in

registered at Florida,

it
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Whether Pansegrow knew

that the

water stood on the stands has nothing to do with the question

whether he

is

entitled to institute this action.

The

question

is

simply whether or not the water ought to be there.

189*

yj^ dee
Hoven
AND THE
Baintoeb

Ebbf
G.M.Co.Ltd.

KoTZE, C. J. The Court is of opinion that the appeal must be
allowed, on the ground that the plaintiff in first instance saw

"•

:

the

He

dam and

the water from it on the stands before the purchase.
was therefore put upon his inquiry, according to the rule laid

down by

Brett, L. J., in Allan v. Sackham, L. E. 11 Ch. 795.

Attorney for appellant

H.

:

Attorney for respondent

:

G. Haarhoff.

E. Mawby.

BEZUIDENHOUT

Coram

KOTZE,

V.

:

C.J.

WOEOESTER GOLD MINING COMPANY.
1894

NON-aOLD-BBAEING SOIL—EIGHT OF CLAIM-HOLDER

22 May.

TO.

In an action instituted hy the owner of the land against the holder of claims on
a public goldfield for a declaration of rights in connection loith non-goldhearing stones taken by the claim-holder from the claims at his

and
was

in the ordinary course of mining
not entitled

:

own

expense

Held, that the oivner of the property

to the stones.

was heard before the Chief Justice at the sitting of the
on the 22nd May, 1894.
The plaintiff, F. J. Bezuidenhout, owner of the proclaimed farm
Turffontein, Witwatersrand Goldfields, sued the defendants, a
gold-mining company, who were the holders of certain gold claims
situated on the aforesaid farm TurfEontein, in an action for a
declaration of rights with respect to, and payment by the defendants of the value of, a quantity of non -gold-bearing stones,
amounting to 5,348 loads, which the defendants, according to the
plaintiff's allegation, had taken out of the said claims and had

This

case

Circuit Court held at Johannesburg

sold to the Sanitary Board, of Johannesburg.
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Co.

denied the right of the defendants to

plaintlfi

the

sell

and prayed that he might he declared to he the owner
thereof, and that the defendants might be ordered to pay to him
the sum of 500/., being the value of the stones wrongfully sold by
stones,

them.

From

the evidence,

it

appeared that the defendants had removed

the stones from the soil in the course of ordinary mining operations
in the search for gold,

and that

this

was necessary

for the proper

The stones were of no use to the company
itself.
They had caused them to be dug out at a cost of 13s. per
ton, and had sold them to the Johannesburg Sanitary Board and
others for a sum amounting in all to 271/. 16s. 6d.
working of the claims.

him Lohman),ioT

(with

Curleiois

plaintiff:

The ownership

of

non-gold-bearing stones taken from the mine by the claim-holder

remains in the owner of the land.

Although the company

they

may

mining

benefit,

them for purposes connected with their
The proclamation of private land as a public
Gold Law, does not deprive the owner of his

nevertheless use

operations.

digging, under the

dominium.
title gives
is

are not

own

entitled to sell such stones to third parties for their

The licence from which the claim-holder derives his
him only the right to the gold, and, as far as the gold

concerned, to all which attaches to

it.

Leonard (with him Dickson), for the defendants
substance in which the gold

is

:

Not only

the

found, but also what he, in digging

for the gold, brings out of the claims to the surface, belongs to the

digger.

would be very unfair

It

to allow the

owner

all

that comes

out of the mine except the gold-bearing quartz, notwithstanding
that the claim-holder has excavated the same with

own

much

trouble,

and in the course of his mining operations. Such
a reading of the law would be in conflict with equity liemo debet
locupletari ex alterius damno et injuria.
The expenses which are
at his

cost,

:

much

greater

which the defendants have sold them

to the

connected with the excavation of the stones reach a

amount than that

for

Sanitary Board.
Cur. ad.
Postea.

KoTZE, 0.
is

vult.

29th June.
J.

:

The

question

now

is,

whether or not the

entitled to claim the value of these stones

plaintiff

from the company.
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After due consideration of

tlie case,

I have come to

tlie

hy the claim-holder under a
him the right under the provisions of the Gold Law to

bezuiden=°^^

miniag

Woecestee

that stones, earth, or clay, taken out
licence giving

work

his claims, as soon as they in the course of bona fide

The
owner, who has consented to his farm heing proclaimed and
thrown open as a puhlic diggings under the Grold Law, which
gives him various privileges, one of which is sharing in the licence
separated from the earth, belong to him.

operations are

money, cannot be heard to say that everything that is taken out of the
earth in the coui-se of mining operations, and is not gold-bearing,
belongs to him in dominio.
sense, the
directus

;

owner

It is certainly true that, in a certain

farm

of the proclaimed

is

and remains the dominus

but the position of the claim-holder, although in some

respects similar to that of the superficiarius
as far as

mining

is

it

is,

can be said that the claim-holder

stands on quite a peculiar footing

when he

and the emphyteuta,

concerned, far more comprehensive than that of

the usufructuarius, so that

owner,

:

his position

is sui generis.

The

consented to the throwing open and proclamation

must be presumed to have been aware that the holders
mine except by removing stone, earth, &c. in
digging for gold. The chief aim in mining is to get gold from
the earth which shall become the property of the claim-holder.
This includes all other matters and operations which are necessary
The owner, having
for the attainment of this principal object.
once given his consent thereto, must also be understood to have
of his farm,

of claims could not

consented to everything that necessarily arises therefrom.
could have foreseen this,

he took

1894

conclusion

all this

and

it

into consideration

clamation of his farm.

It

He

must therefore be taken that
when he consented to the pro-

was argued on behalf

of the plaintiff

that the claim- holder can use stones, earth, or clay, which he removes

from the earth

in his search for auriferous quartz, for himself

his claims for purposes connected with

build houses for workmen, to

make

mining

—for

on

instance, to

kraals for beasts of burden

required in working the claims, and the like

;

but he cannot

them to third persons who have nothing to do with
the claims. But why not? In my opinion the right of the
That which he, at great
claim-holder cannot thus be limited.
expense and much trouble, digs out of the earth in mining for
alienate or sell

gold, cannot be considered, simply because

be the property of the owner of the farm.

it is

not gold-bearing, to

It must, for the reasons

^'
Eotze, C.J.

—
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just given, be taken to be the property of the claim-holder, under

Bbztjiden-

the Gold Law, and justice also demands that the rule shall be thus

HOUT

might otherwise, with quite as much reason, be
which has continually to be pumped out of the
mine to keep it dry, cannot be alienated or sold by the claimholder to anybody else, if he himself does not require it. There
may be cases in which the claim-holder does something inconsistent

laid

I'.

WOECESTEE
G. M. Co.
Kotze, C.J.

down.

It

said that the water,

with the rights of the owner, so that

it

can fairly be maintained

that the owner must not be considered to have given

up

his rights

where something out of the common, something that cannot reasonably be presumed to have been contemplated, has happened ^for
instance, where the claim-holder finds petroleum in payable quanBut that would be an entu-ely
tities deep down in the earth.
Under the ordinary circumstances which have been
different case.

—

disclosed in this case, I

succeed,

with

:

of the company,

S. C. Scruiton.

Attorney for defendants

Coram

of opinion that the plaintiff cannot

costs.

Attorney for plain tifi

KOTZE,

am

and judgment must be given in favour

:

Gharles Leonard.

WEPENER

:

C.J.

THE STATE.
1894

Eegulations of the Sanitary

Board of Jolianneshurg Art. 63
,

Contravention

of.

,16 Mai/.

This was an appeal against a judgment of the Assistant Landdrost
of Johannesburg imposing a fine of 1/. upon the appellant, Frans
J. Wepener, for contravention of Art. 63 of the Eegulations of the
Sanitary Board of Johannesbui-g.
The said Art. 63 provides that the owner of a carriage, which is
used within the jurisdiction of the Sanitary Board, shall be bound
to take out a yearly licence for such carriage by payment of the
The appellant, who resided at
licence moneys due upon the same.
Ophirton, a suburb of Johannesburg, refused to pay the licence
moneys on the ground that he resided beyond the limits of the
area xmder the Sanitary Board.
The Assistant Landdrost held that the accused was, under the

;
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Supplementary Eegulations, confirmed by the Executive Council
Eesolution, Art. 329, of the 23rd of June, 1893, bound to pay the
tax on his carriage, and gave judgment against him.
An appeal was noted.
Curlewis, for appellant: By the provision in Art. 63 of the
Regulations of the Sanitary Board of Johannesburg, that every

owner of a carriage who resides within the jurisdiction of the
Sanitary Board must take out a licence at a fixed tariff, a tax is
imposed upon the inhabitants of the town which has not been
authorised by the Yolksraad.
The Government has no power to
impose a tax without special authority granted to it by the
Volksraad, although it has power to make bye-laws for sanitary
purposes.

The

regulation contained in Art. 63

dealing with sanitary matters.

Besides,

it

is

not a regulation

appears from the

evidence that the appellant does not reside within the limits of the

town.

As he

has his

home

at Ophirton

he

is

under the Mines

Sanitary Board.
Stockenstroom, for the State

make and put

:

The Q-overnment has

authority to

in force Supplementary Sanitary Eegulations for

Johannesburg, which become of force immediately after publication.
(Volksraad Eesolution of 9th of July, 1888, Art. 931.)
regard to licences for carriages, Ophirton comes under
of

the Eegulations of

(Executive

the

Sanitary Board of

With

Ai't.

63

Johannesburg.

Council Eesolution, Art. 329, of 23rd Jime, 1893

Eegulations of the Johannesburg Sanitary Board,

p. 70.)

The Coui-t is of opinion that the Government has
been authorised by the Yolksraad to make sanitary provisions for
Johannesburg, and to create a Sanitary Board there. It has been
KoTzfi, C. J.

thought

fit

:

to introduce licences for carriages

under this instruction,

and the appellant has not shown that a licence for a cart or
carriage is not included under what is understood by " sanitary
purposes." It has also appeared that Ophirton was brought under
the Sanitary Board in 1893 so far as a licence for a cart or
carriage
of

is

concerned.

23rd June, 1893

The appeal

is

;

(Executive Council Eesolution, Art. 329,

Eegulations of the Sanitary Board, p. 70.)

therefore dismissed.

Appellant's attorney

:

E. Nathan.

189-i

We^ee
The

State.
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Coram:

^aJJiJfflrfe

PAUL NEL

N.O.

beKORTE, J.
jooi

Bed. 35 of the Orphan Law (Lazu No. 12 of 1870) must be strictly adhered to;
the order of selection of persons therein fixed, as the order to le observed in
the selection

3 July.

of an executor, must

from

he departed

only under the most

pressing circumstances.

The

applicant,

Kisoh in

all

who held

the general power of attorney of D. M,

matters affecting the estate of the late Edith Kisch,

his daughter, formerly married to Greorge de Pass,

made

applica-

tion to the Court that the appointment of S. J. Blumlein, the

holder of the power of attorney of one of the creditors of the
deceased, as executor in the said estate,

that the said D.

M.

might he

cancelled,

and

Kisch, or the surviving spouse, might he

appointed in his place.

Sauer (with him Dickson), for applicant.
Curlewis, for the respondent.

De

Kobte, J. (in camera), cancelled the appointment, and ordered
Orphan Master to call a further meeting, under sect. 33 of the
Orphan Law, for the election of an executor, as in the case before
the Court there were no reasons why the nearest blood relations

the

or the siirviving spouse should
sect.

be passed over, in violation

of

35 of the Orphan Law, and the appointment as executor be

conferred upon a creditor.

The respondent

alleged that the applicant had,

by purposely

absenting himself from the meeting at which the executor was

nominated, forfeited his right to be elected
stated that his absence

The

was

costs of the application were,

the estate, on the ground that
to neglect

;

whereas the applicant

accidental.

however, made payable out of

what had occurred was
on the part of the applicant and of Kisch.

attributable
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EISSIK

J.

Coram

KOTZE,
V.

beKORTE.J.

THE LIQUIDATORS OF THE OLIFANT'S VLEI

ameshoff,

GOLD MINING COMPANY.
1894

Persona wJio have applied for shares in a company, hut
heen allotted,

and who

to

of contrihutories, and

list

are allmved, even after

has heen judicially confirmed.

it

applicant prayed that his

list of

no shares have

also have received no notice of allotment of shares,

cannot be placed on the

The

whom

ohjections to such

a

name should be removed from

list

the

contributory shareholders of the Olifant's Ylei Gold Mining

Company, which list had been confirmed by the Court on the 7th
of March preceding. His name appeared on the list for an amount
of 62/. 10s., the balance due by him for 300 shares at 8s. Qd. per
share in the said company, for which he had applied in March,
1889, and for which he had then paid one-third of the purchase
price

—that

is,

371. 10s.

—

as

an instalment on

registration.

He had,

however, never received notice that his application had been

had ever again heard anything at all of the matter
nor did he even know that his name appeared on the list of contrihutories, published in the Gazette and confirmed by the Court.
accepted, nor

;

The allegations
ment of the Chief

W.

from the judg-

Justice.

him

Wesscls (with

Leonard, J.

of the parties appear sufiiciently

Cloete), for applicant.

(with

him

Jacobs and Botha), for respondent.

This is an application, made by Mr. Eissik,
KoTZE, 0. J.
praying that his name shall be removed from the list of contributory shareholders which was confirmed by the Court on the 7th of
:

March, 1894.

The

applicant states in his petition, which

is

not denied, that

about the beginning of the year 1889 he was asked to subscribe for
shares in

the Olifant's Ylei

Gold Mining Company

;

that he

thereupon applied for a certain number of shares, and gave his
that he never received any notice
had been allotted to him, nor had notice at any time
been given to him that he was looked upon as a shareholder that

cheque for a certain amount

;

that shares

;

:

C.J.

j.
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Kotze, O.J.

on the

24tli

demand from the
Company asking for the paybeing due by him on certain 300 shares iathe

of March, 1894, he received a

liquidators of the Olifant's

^^^^
said

0^ 62/. 10s., as

Company

;

Vlei

that, after inquiry,

appeared on the

he discovered that his name

of contributory shareholders, confirmed

list

by the

Court on the 7th of March, 1894 that the rule nisi, on which the
list had been confirmed, had appeared only in the Gazette, and that
he had no knowledge of it, nor could he have supposed that his
;

name appeared on

the said

list

;

wherefore he contends that he

cannot be held to be a contributoiy.
It has been argued

firmation of the

list

on behalf of the liquidators that the

of contributory shareholders

is

con-

a res Judicata,

and that we cannot go behind this confirmation. I find no provision to that effect in the law on the liquidation of companies
(Law No. 8 of 1891) on the contrary, sect. 6 grants to the Court
;

authority to

amend

the register of shareholders in

such shall appear necessary.

The

all cases

where

applicant cannot, unless the law

expressly so provides, be held to be estopped from showing that he
is

not a contributory, merely because a rule

in the Gazette,

He

it.

when

it

nisi

has been published

does not appear that he had knowledge of

has positively sworn that the

first

notice which he received

24th of March, asking him to pay the

was the

letter of the

As

open to the applicant to come to the Court, the question

it is

62/. 10s.

" Is he, under the circumstances set forth in the
This
petition, entitled to have his name removed from the list ? "
depends upon the further question " "Was there a binding con-

must be decided

:

:

between the applicant and the company ? " Mr. Leonard has
urged that this must be answered in the affirmative, because the
tract

applicant did not apply for shares, but, on request of the company,

The offer was therefore made by the company and accepted by the applicant, and thereby a binding contract was created.
In support of this he referred to Lindley on
Companies (5th ed., p. 15), where it is said: "Sometimes the
offer by the company precedes the application, so that the application is in truth an acceptance of a prior offer
and where this is
Subscribed for shares.

;

the case an allotment

although

it

is

not necessary to complete the contract,

may be necessary to constitute
As authority for this, the

shareholder."
case

(L.

on the

E. 13 Eq.

p. 474)

is

quoted.

the applicant an actual
case

But

special ciroumstanees disclosed therein,

known

this case

as

Adams'

was decided

and when the report

OF THE SOUTH
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examined it appears that, under the terms of a certain agreement
between the two companies, the shareholders in the old company

is

had

to receive a certain fixed

number

of shares in the

new company.

The new company was thereby placed under the legal obligation to
allot to Adams the fixed number of shares, which was done. There

me to any other conwas made by the applicant
in the ordinary way, and that he at the same time paid the amount
necessary on application for them.
This is what he himself has
IS

nothing before the Court which can lead

elusion than that application for shares

actually stated.

Now, suppose

that we must assume, from the fact that the name
was placed on the list by the liquidators, that his

of the applicant

name appears on

the register of shareholders of the

then the question

still

that he never received

company

;

even

remains whether he, in spite of his statement

any

must be regarded as
been said that Eissik must have known that
he was regarded as a shareholder, because he had paid the amount
of Z7l. 10s. on application and never asked for the repayment of
a shareholder.

this

amount.

notice of allotment,

It has

He

money

allowed the

to

remain in the hands of

the company, and as soon as the Court accepts the fact that his

name was

placed on the register of shareholders there would be an

acceptance of his application, and therefore a binding contract.

Take the case, as urged by Mr. Leonard, of the company having
become a flourishing concern. Would Eissik not then have been
able to compel the company to deliver the shares ? Well, then,
how can he, now that the concern has gone into liquidation, deny
his liability ?
This contention is supported by certain dicta of
Lord Eomilly, M. E., who says " It is true that no further
deposit is made, and that no notice of the fact of allotment was
given to him. But if the company had been extremely prosperous,
how could the company deny that Mr. Bloxam was a shareholder
:

;

how

could they dispute the fact after this entry in their books ?

After accepting his

money they

allot

him

these shares.

The rights

and I must hold him to be a conMr. Wessels has
tributory."
{Bloxam's case, 33 Beav., p. 529.)
argued on the other side, that until the allotment of the shares was
brought to the knowledge of Eissik, there was no binding contract
between the parties, and that the Court must therefore declare that
the applicant was not a shareholder, and. therefore can not be
held liable as a contributory. He relied particularly on the decision

and obligations are

co-extensive,

1894
eTssik
«"•

Oufant's
^lei G^M.Co.
Kotze, C.J.

;
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of this Court in Tobias v. The Fern Company, decided

on the 17tH

and on Lindley on Companies, p. 769.
In the case of Tobias v. The Fern Companii it was laid down
Qp THE
Olifant's
that an appKcation made by letter, although accepted by the person
to whom application was made, constituted no contract until the
Kotze, C.J.
acceptance was brought to the knowledge of the proposer or
applicant, or at least an answer had been sent to the proposer by
Eissra

of February, 1890,

"

TjTQ

means

of a posted letter.

by me

at that time, is

I

am satisfied

that this opinion, expressed

founded on sound principle, and that it is
appKcable to the present ease. I may add the following authoIn the case
rities to those cited in Tobias v. The Fern Company.
of Pellatt (L.

E. 2 Ch. App.

p. 527),

Lord

Cairns, L. J., remarked in

the course of the argument that the case of Bloxam was really

decided on a special
versation

There was proof that in a certain conthat if he received no answer

fact.

Bloxam was informed

within a certain time he must look upon his application as accepted

and in

his

judgment, on page 535, Lord Cairns said

:

" Now, I

think that, where an individual applies for shares in a company,
there being no obligation to let

him have any,

response by the company, otherwise there
case appears to

is

no

there must be a

contract.

Blomin's

have turned on special circumstances, creating a

him the shares if he applied for them.
I cannot, therefore, consider an application for shares, followed by
a registration not communicated to Mr. Pellatt, to constitute a
previous obligation to give

completed transaction."
(L. E. 3 Ch.

App.

In the

p. 40),

later case,

known

as Giinn^s case

the decision of Stuart, V. C, was con-

firmed by the Court of Appeal.
In that case the view taken by
Lord Cairns of the decision in the case of Bloxam was shared by
Eolt, L. J., as was also the judgment of Stuart, V. C, given in
the first instance.
The case of Gunn, in my opinion, settles the
question.
There it was decided, both in the first instance and on
appeal, that, " where a person applies for shares in a company, and
remits the necessary amount, and shares are allotted to him, he
will not be constituted a

member

notice of the fact of the allotment.

of the

It

is

company

unless he has

not, however, necessary

that there should be a formal notice sent to him if it appears that
he was made aware that the company had accepted his application.'
The mere entry of his name on the register of shareholders is not
sufficient for this

Lindley, L.

J.,

purpose."

has likewise, in his well-known book on Com-
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panies
to

(p.

14 and

view.

this

p. 769),

given the great weight of his approval

I find no special circumstances which

application fall outside the rule.
,.

,.

application
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make this
made

I must assume that Eissik

m the usual way for a certain number of shares, where,1

.

„
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number. ^^^
The fact that he paid 371. 10s. at the time of his application, and Kotze, C.J.
has not claimed it back, can make no difference on the authority
of Gitnn's case and Lindley, L. J.
Since he received no notice of
allotment, there was no binding contract, even supposing that his
name appears on the list of shareholders. As he is not a shareholder, he cannot, of course, be treated as a contributory.

upon the company had the right

to allot

him a

lesser

The application must therefore be granted, with costs, and the
name of Mr. Eissik must be erased from the list of contributories.

De Korte

and Ameshoff,

Attorneys for applicant

Attorney for respondent

JJ., concurred.

Booth and Wesseh.

:

:

J. 0. Haarhoff.

EAGrLESON

Oomm :
KOTZE, C.J.

V.

THE AEG-US FEINTING
A

company declared
its

anu

PUBLISHING COMPANY.

responsible for the injuries resulting

from

the negligence of

employees where, by ordering a youth of twelve years of age

a task lying

to

outside the sphere of his employment, they exposed

carry out

him

to

a

danger, through which he was eventually injured.

The

evidence in this case was heard

1894, in the

Cii-cuit

by

the Chief Justice in

May,

Court at Johannesburg, and the argument was

conducted before him in the

High Court on

the 4th July.

This action was instituted for the recovery of 5,000^. as damages
for bodily injury to the plaintiff, a youth of twelve years of age,

received in the service of the company.

It appeared from the

evidence that the plaintiff, together with other boys, was engaged
in the printing department of the
called the publishing room.

company

in a

room which was

This publishing room was shut

s2

off,

1894
i July,
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Eagleson

„
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PEiNTiirQ AjjD

™Co™^**

a wooden partition wall about seven or eight feet

higli, from
machine
which
were
several
room, in
machines
another room, the
set in motion by a shaft fixed about a foot and a half above and
away from the partition wall. On the day on which the accident
occurred, it happened that the belting of one of the machines, by
whereupon the workman,
which it was set in motion, broke
named Fella, entrusted with charge of the machine called in the
assistance of a fellow workman. Hunt by name, also an employee

]by

;

in the machine room, to help to repair the belt.

moment

the plaintiif in this action,

who wished

to

Just at that

know what

the

time was, as he wanted to go and have his lunch, entered the
machine room. Hunt then said to him, " Climb up and put the
belt

round the shaft."

'The

plaintiff,

other boys do the same thing, and not

who had

several times seen

knowing that

there was any

danger, climbed up on to the desk or counter of the publishing

room and then on

to the partition wall.

"When the

plaintiff

had put

the belt over the shaft, and was on the point of getting down, he

was ordered by

workman, to remain on the partiengaged in joining the belting, so that

Fella, the other

tion wall while they were

when

this

was done he could place it round the wheel. The
he was told, but suddenly became giddy, fell, and

plaintiff did as

was caught by the bolts in the coupling in the shaft, by which he
was so severely injured that his left arm and leg had to be
amputated, while he also sustained other bodily injuries. The
evidence of the plaintiff and that of the witnesses Hunt and Fella
differed on some points.
The statement of Hunt read, " I may
have told Eagleson to go and put the belt over the shaft. I did
not tell him to climb on to the partition wall. He could have
climbed on to the desk and from there he could have put the belt
over the shaft.
I then went away. I did not hear FeUa tell
Eagleson to remain on the wall until the belt had been placed over
" Hunt told him (the youth) to put the
The boy went into the publishing room,
cHmbed on to the partition wall and threw the belt over the shaft.
I did not hear Hunt tell him to get on to the partition wall. I
did not tell him, when he was on the wall, to stay there. I gave
him the belt to throw over the shaft. "When I saw him on the

the pulley."

Fella stated

:

belt over the shaft.

partition wall I did not tell

him to get down. I had intended to
put the belt over the pulley myself. I did not think that a boy
would be able to do it." At the trial, however, Hunt would
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neither admit nor deny that he told the plaintifi to go and put the
helt round the shaft.
His evidence was " I may have done so, and
:

I did

must remain on the partition
wall." Fella, moreover, admitted that it was dangerous for a youth
to place the belting round the shaft whUe it was in motion.
not hear Fella say that Eagleson

Wessels, for plaintiS
is liable

According to the general rule, the employer

:

for bodily injury caused through neglect to one of his

employees, while he

is

engaged in the

service of his master, in the

performance of work which he performs under orders of a superior
whom he must obey. The defendant is therefore liable for the
consequences of the neglect of Fella and Hunt.
to take care that the belting

It was their duty
was placed properly over the pulley.

Eagleson dared not refuse when they told him to place the beltiag
round the pulley. He thought, of course, that he must obey, as
he had no instructions with reference to the special duties which
were required of him. It is the custom in printing establishments
for the boys to do all kinds of work, on the orders of one or other
When the machinery gets out of
of the grown-up employees.
order in a large printing establishment like that of the defendant,

and where the works cannot
must
on
such an occasion assist the
at once be stopped,
machinery
in
order
than the em2iloyees in
machinists to put the
where everything

is

at high pressure,

who

else

general, independent of each one's special task?

Their various

them would be
The machinists
entitled to refuse to lend the rffecessary assistance.
had therefore the power to order the boy to climb up the partition
duties are not so accurately defined, that one of

But, assuming for
wall to put the belting round the pulley.
argument's sake that he had not the power, how was Eagleson to
know it ? How could he know where his duties began and where

they ended

?

In a business such

as that of the

Axgus Company,

from that of a full-grown
workman. He has no free will in case an older workman orders
him to do one thing or another. Mr. Dormer, the managing
director of the Ai'gus Company, declared that he would have
supported Eagleson had he not obeyed the order of the machinist,
but the boy could not know that. He was more likely to have
the position of a boy employee

is

different

thought the opposite. In the Code Civil (bk. 3, 4, Arts. 1382-4,
sects. 493— 498), employers are placed under the strictest obligations
with regard to their duty to protect their employees against dangers

1894

EiaLEsoN

„

V^

Peinting and
TjBLisBiNa
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Eagleson

_

"•

inter alia, that if

engine, he

Feinting and oocut,

^'^cT™'*

work which they have to perform. It is said,
an employer allows a child to work near a steam
liable for any injury to the child which may thereby

incidental to the

is

even when such

When Hunt

is

attributable to the child's

and Fella sent the child

to

own

negligence.

put the belting round

the pulley, they, as machinists, acted within their authority, and

they therefore bound the defendant company by their

actions.

That they were grossly negligent is clear from the evidence of
McNamara and Spencer. It was gross negligence on the part of
two full-grown employees to require a young child to place himself
in a very dangerous position, or, when they saw that he was there,
not immediately to order him to come down. McNamara and
Spencer were of opinion that the task deputed to Eagleson was
not work for a child, as there is great danger in throwing the
belting round the pulley while the machinery is in motion. Both
Hunt and Fella admitted this. It was owing to their negligence
in forcing him to place himself in danger
for, under the circumstances, he, being a child, cannot be held to have exercised a free
wlH that Eagleson met with this accident.
The defendant is

—

—

responsible for this negligence.

Leonard,

W., for defendant

J.

:

It

is

not proved that the

The boy could have put

machinists were negligent.

the belting

round the pulley by standing on the counter, and without climbing
on to the partition wall. He did this last-mentioned act wantonly

and

of his

own motion.

very sportive disposition.

It

is

said that Eagleson

Therefore he

on the partition wall out of mere fun.

was a boy

may have placed
Hunt denies that

of a

himself

he

told

the boy to climb on to the partition wall, and Fella also denies
that he ordered him to remain there until the belting had been
put over the pulley. He was not a stupid child but well able to
take care of himself, for he had already had fair experience in the
service of the company.
He was well acquainted with the danger
to which anyone exposes himself who works with machinery.
He

was not sent
motion.

to a dangerous place, but

Therefore the defendant

Moreover, even

if

went there on

his

own

not liable for the consequences.
we assume that the machinists made the boy
is

climb up the partition wall,

still the defendant is not liable, for
the machinists in doing so went beyond the limits of their authority.

Neither of them possessed any power to impose such a task upon

—

01'
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the toy, as he was connected with another department of work,
namely, the puhlishing department, in which Hunt and Fella had
nothing to say.

In reply to two cases quoted by the Chief Justice, Advocate
Leonard argued that these differed from the present case in prin-

In the first case, the gamekeeper left a loaded gun lying
near a playground while he went to drink water. One of the
children took the gun up, and it went off and wounded him.
On
these facts the master was held liahle for the negligence of his
servant, because the latter was at the time of the accident in his
master's service with a gun, which he, as gamekeeper, had to carry
in the ordinary course of his employment.
The same reasoning
applied to the second case, where the driver of a carriage put the
reins into the hands of a child and the child met with an accident
during the absence of the driver. Here the master was held to be
liable for the negligence of his servant.
In both of these cases the
servants showed negligence in the discharge of their lawful duties,
and the accidents were attributable to that negligence. In the
ciple.

present case, however, the injury had not arisen from anything

within the scope of their duties which Hunt and Fella had done
or neglected to do, but was attributable to the wantonness of the

youth himself, who of

his

own

will placed himself in a dangerous

position.

Cur. ad. vult.
Postea.
1st August.
KoTZE, C. J., after having set out the facts as stated above, gave
judgment as follows
I am satisfied that the plaintiff has given a truthful account of
what occurred up to the time of the accident, and it is now only to
be determined whether the company is under any liability in consequence of what has happened. It is impossible to maintain that
Hunt and Fella were not guilty of negligence in telling the boy
to throw the belt round the revolving shaft, and allowing him to
remain on the partition with the purpose of placing the belting
round the wheel or pulley. They saw the shaft was in motion,
and knew the danger to which they were exposing the boy. As
the case presents some novel features, I have deemed it advisable
It is clear that neglito enter somewhat fully into the subject.
gence, or culpa, may be imputed to an individual, whether his
conduct involves an act of omission or commission (Yoet, 9, 2. 3),
:

1894

Eaqlebon

^^^^^^
Feinting aid

™™=^'»
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and

Eagleeon
rr,

that,

both upon principle and authority, the two workmen are

personally liable for the consequences of their negligence.

but refer to the case of Dickson

*;

PuiNTiNu AMj defendant sent a

v.

young servant

Bell (5

M. &

S. 198),

I need

where the

girl to fetch a loaded gun, with

whose keeping the gun was to remove
™Co™™*^
,-—
the priming.
The latter did so, as he thought, but it turned out
^
The girl, on her
—
that some of the priming had not been removed.
instructions to the person in

,

'

gun at a boy, with the result that the gun
injiu-ed.
At the hearing of the case it
was
went off and the boy
liable.
So also iu the welldefendant
was
was held that the
Denman
in Lynch v. Nurdin
known illustration, used by Lord
leaving
a
loaded gun near a
(1 Q,. B. p. 29), of a gamekeeper
playground, with the result that one of the boys took up the gun
and seriously wounded another boy.
It has been argued that, if the Court finds that there was negligence on the part of the workmen, it must also find that there was
negligence on the part of the plaintiff, who must be held to have
contributed to the accident, and that there is sufficient evidence of
his intelligence, for he was described by one of the witnesses
as a lively frolicsome boy.
Now, if this lively and frolicsome
disposition of the plaintiff was known to the two men, it will

way

back, pointed the

certainly not lessen their responsibility, for it is a reason the more

why

they should have been more careful, and not have induced
and allowed him to climb on to the partition. And as to the plea
that the boy himself was guilty of contributory negligence, I
cannot see how the men could have availed themselves of it as a
defence if the action had been brought against them. It must be
conceded that a combination of circumstances which could not be

where adults are concerned may do
where children are concerned. It may be true that the doctrine

said to constitute negligence
so

young persons, but then
must depend upon the particular circumstances of
each case, and also upon the age and intelligence of the child.
The criminal law recognises this principle, and there is no sound
of contributory negligence also extends to

its

applicability

why

it

the question

is

reason

the child.

should not be applied in civil matters also where
one of want of care or forethought on the part of
Hence, as observed by Ohannell, B., in the nisiprius ease

of Gardner Y. Grace (1 F.

& F. 359) "The
:

doctrine of contributory

negligence does not apply to an infant of tender age. To disentitle the plaintiff to recover, it must be shown that the injury
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was occasioned entirely by his own negligence." That was a case
in wMch a cMld of three years, who was playing in the street, was
Eaqleson
knocked down and injured by the defendant, who was driving a _, "•
cart. It was precisely upon similar facts that this Court recently held, Peintino and
t^blishin-q
in the case of The Johannesburg Tramway Co., Ltd. v. Boyle, that
-—
the tramway company, through its driver, was guilty of negligence
in driving over and injuring a young child that had strayed away
from its nurse and run on the tramway line. So we find that in
the leading case of Lynch v. Nurdin (1 Q. B. 29; 8. C, 5 Jur. 797),
where a child of less than seven years climbed on the wheel of a
cart which had been left by the defendant's servant unattended in
the street, and other children then made the horse move on, whereupon the child was thrown to the ground and broke his leg.
Lord Denman, C. J., delivering judgment, held that there was
negligence on the part of the defendant's servant for which the
defendant was liable, and that the plaintiff could not be held to be
guilty of contributory negligence, as he was of tender years and
incapable of exercising ordinary care and caution. Lord Denman
'

said

:

"

But

the question remains, can the plaintiff, then, con-

having been at

sistently with the authorities, maintain his action,
least equally at fault ?

ascertained

by the

The answer

jury,

is

but to this

that,

supposing that fact

extent,

that he merely

indulged the natural instinct of a child in amusing himself with
the empty cart and deserted horse, then we think that the defendant

The most
cannot be permitted to avail himself of that fact.
blameable carelessness of his servant having tempted the child, he
ought not to reproach the child with yielding to that temptation.

He has been deficient in ordinary care the child, acting without
prudence or thought, has, however, shown these qualties in as
His
great a degree as he could be expected to possess them.
misconduct bears no proportion to that of the defendant which
;

produced

it."

In the more recent

case of

Mangen

v.

Atterton (L. R.

There the
1 Ex. 239), however, a different course was followed.
public
place
a
machine
sale
in
a
for crushdefendant exposed for
ing oil-cake, which might be set in motion by any passer-by,
and which was dangerous when in motion. The plaintiff, a boy
of four years old, passed by, and,

by the

direction of his brother,

aged seven, placed his fingers within the machine, whilst another
boy turned the machine by the handle, with the result that the
The Court of Exchequer, relying
fingers, of the boy were crushed.

—
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apparently on

its

previous decision in SuglicA

v.

Macfie (10 Jur.

damages. In
N. S. 682), held
*•
the
occupiers
of a wareHughes v. Macfie the defendants were
TPeiniing and house on one side of the street, into which their cellar opened.
whole street, subject to the
^"^Co.^""* Ti^s public had a right of way over the
that the plaintiff could not recover

Eaqi^on

——
'

existence of the cellar
'

took

off

A

against the wall.
lid,

owned by the defendants. The defendants
cellar, and left it upright

the lid which covered their

and, in jumping

child,
off,

aged about seven, climbed on

pulled the lid over, so that

it

to the

and

fell

The Court held that " the child
could have maintained no action had he been an adult, having
injured

him and another

child.

for no lawful purpose, with that which
would not have hurt him if he had left it alone, so contributing
We think the fact that he
to the damage by his own negligence.
was of tender years makes no difference
With reference to
the other child, if he was playing with Hughes, so as to be-a joint
if not, we think
actor with him, he cannot maintain the action
he can, as the injury was the result of the joint negligence of
Hughes and the defendants." These two cases are clearly in
conflict with Lynch v. Nurdin and other decisions.
The judgment

voluntarily meddled,

;

Mangan

in

(L.

E,.

3

Q,.

has given

v.

Atterton has been disapproved in Clarke

B. D.
it

p. 327),

and Professor Pollock, in

unsatisfactory.

"The

v.

Atterton

The learned Baron expressed himself

defendant

is

no more

liable

than

if

v.

Chambers

book on

bad in

as his opinion that the decision is

reasoning of Bramwell, B., in Mangan

his

law.
is

torts,

The

certainly

as follows

:

he exposed goods

coloured with a poisonous paint, and the child had sucked them.

may seem a harsh way of putting it but suppose this machine
had been of a very delicate construction, and had been injm-ed by
the child's fingers, would not the child, in spite of his tender
It

;

years, have been liable as a tort-feasor ?

impossible to hold the defendant liable."
if

a defendant publicly exposes for

sale, in

This shows that

Now,

it is

it

is

obvious that

a place where children

are likely to come, toys or sweets coloured with a poisonous sub-

and a child in passing takes up one of these, places it in
mouth, and is injured thereby, the defendant will be liable,
exactly in the same way as the shopkeeper who, in order to destroy

stance,

his

mice, placed a piece of poisonous cheese on the floor underneath
the counter.
customer, followed by his dog, entered the shop,

A

when

the dog, smelling the cheese, ate the cheese and died.

The

^
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same principle

down by Lord Ellenborough
C, 9 Revised Eep. 553).

of liability was also laid

in Townsend Y. Watken (9 East, 277; S.

The

by Bramwell, B., that if the machinery
construction and the child had injured it, the

other illustration put

had been of delicate
latter would be liable,
a

man

is

also

open

to

doubt

;

for

it is clear

that

if

exposes, in a public market place, machinery of a delicate

and if the machinery be injured by
a child meddling with it, he would rightly be held to have been
guilty of negligence and ought not to recover.
But even supposiug
he could recover, this does not by any means show that, when the
machine thus publicly exposed is of a dangerous nature, and a
child in meddling with it is injured, the latter is without remedy.
The judgment of Lord Denman in Lynch v. Nurdin, and the
decisions in the more recent cases in which the principle therein
laid down has been followed, teach us (as observed by Mr. Beven
in his work on negligence at page 144), "that, notwithstanding
what was said in Hughes v. Macfie and Mangan v. Atterton, the
conduct of an infant is not to be judged by the same rule as that
A state of things, then, that would not be negligent
of an adult.
in regard to adults, might be negligent in regard to young children,
since greater precautions must be taken for their safety; and,
admitting that placing a dangerous instrument on a highway may
construction quite unprotected,

not be negligent with regard to adults, a different standard being
adopted with children, it does not follow that the same may not be
negligent where they are concerned." In Sirey's annotations on
the

Code

Civil, Arts.

1382-83, Nos. 496-7,

doctrine laid down, and a decision

is

we

find the

same

given both of the Court at

Paris in the year 1875 and of the Court at Aix in 1877, where
the master, who employed a child in a position where he came in
contact with dangerous machinery, was held liable for injury
sustained by the child, although it was proved that there was culpa

These authorities, then,
or negligence on the part of the latter.
been
negligence on the part
may
have
there
where
show that, even

he will not be precluded from recovering for injm-ies
sustained through the negligence of the defendant or his servants.
The present case, however, does not go so far as that, for the boy
was expressly told by the workmen to do that which they knew to
of the child,

be dangerous, but he did not and it cannot faiily be maintained
It has been said that the
that he exhibited any negligence.
plaintiff, being of the age of twelve years, must be presumed to
;

^^^^

Eaoleson

xhe Aequs
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have known that what he was
do involved personal risk and danger, and
therefore he could have refused to comply; and not having refused

1894

have had

Faoleson

The Ae
Peihting and
''^Co^''"*

——
'

sufficient intelligence to

asked, or told, to

he must be regarded as a volunteer, to whom the rule volenti non
This argument seems to me open to a
fii injuria will apply.
twofold objection.

'

"

two workmen

In the

first

place the relative position of the

and the plaintiff must be borne in mind

;

and,

upon as a volunteer. The
mature
age, told the boy to do
defendant's two workmen, being of
what they knew to be dangerous. The boy obeyed, not being
It was upon the
aware, as he himself states, of the danger.
invitation and direction of the workmen that he got on to the top
It is said,
of the partition, in close proximity to the working shaft.
the boy could have refused to comply with the direction of the
secondly, the plaintiff cannot be looked

men, and certainly he could have done so but it does not follow
that, because he could have refused, the company is discharged from
all liability, for this assumes that he must be treated as an adult,
and that we expect the same amount of forethought and independence of will on the part of a mere boy as from a grown man
;

— an

assumption which, as already shown,

is

contrary both to

was further suggested that if
one of the workmen had called a boy from the street and directed
him to do what the plaintiff was told to perform, the defendant
company would not have been liable, for such a direction would
have been beyond the scope of the workman's employment. Now
this view, it is true, is supported by reference to the case of
Murphy v. Smith (19 0. B. N. S. 361), and the American case of
Flower v. The Pennsylrania Railroad Company, mentioned by Mr.
Beven at page 410. But then it must be observed that the plaintiff
is not a mere stranger, and that, although he was injured while
doing that which formed no actual part of his duty, he was not
intermeddling, of his own accord, with what was not within his
duties, but did so upon the express direction of those who, although
not in authority over him, were men of years and mature discretion,
to whom he had a right to look for guidance and protection, and
to assume that they would not direct him to do that which endanreason and judicial authority.

gered his

own

personal safety.

It

Looked

within the observations in Lynch

at in this

way

the case

v. Nurdin, and comes very
near to another American ease, Union Pacific Railroad Company v.
Fort, decided in the Supreme Court of the United States, and

falls

'
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by Beven at page 363. There a boy, sixteen years of
was ordered by a person, under whose superintendence he was
working, to do dangerous work not within the scope of his employ-

referred to
age,

1894

Easleson
rp^^

abqtjs

ment, but within that of the superintendent's. He obeyed, and in Pbintino and
f'^™™"*
doing so he was injured. The contract for the boy's service was

made by the

father with the company.
The Court in giving
" The father had a right to presume, when

judgment observed

:

he made the contract of
expose his son to such

service, that

Indeed

peril.

that the contract would have been

made

company would not

the

not possible to conceive

it is

at all if the father

had

supposed that his son would have been ordered to do so hazardous
a thing.
If the order had been given to a person of mature years,

who had not engaged

to

do such work, although enjoined to obey

it might with plausibility be
argued that he should have disobeyed it, as he must have known
that its execution was attended with danger or, at any rate, if he
chose to obey, that he took upon himself the risks incident to the

the directions of

his

superiors,

;

But

service.

could he be

this

boy occupied a very

expected to

know

different position.

How

the peril of the undertaking?

He

was a mere youth, without experience, and not familiar with
Not being able to judge for himself, he had a right
It is true that the
to rely on the judgment of the foreman."
workman who gave the order was a superintendent or foreman,
whereas in the present instance the two workmen had no direct
authority over the plaintiff.
But the reasoning of the Supreme
Court at Washington is equally applicable to the case which I am
now called upon to decide. In the American case the boy was
machinery.

sixteen years old at the time of the accident, here the plaintiff

was only twelve

years,

and in both instances the boys could have
This American decision not

refused to obey the direction given.

only shows that, under circumstances similar to those in the present
case, the

foreman who gave the order was guilty of negligence,

but that by such negligence

liability is

also

extended to the

superintendent ordered the boy to do dangerous

employer. The
work not within the scope

exactly the position in the present case.

the belting in position, which
to

do

it.

of his

The

Hunt was

employment, which is
Hunt, instead of placing
duty to do, told the boy

of the boy's

it

was

his

therefore guilty of negligence within the scope

employment, for which the defendant company is liable.
was in the service of the company at the time of the

plaintiff

-—
—

^
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Eagleson

injury,

that

and

althoiigli the

as poiated out

is,

THE HIGH COURT

two workmen were his fellow

by me

in the case of Lewis

servants,'

v. Salishiiry

^° ground, under our law, for exempting the master
Peintingand from liability.
This at once distinguishes this case from the

^-

TheAegus

^'

Publishing

^^^-^^ ^f ji^j^^ q_ j ^^ Murphy v. 'Smith, 19 0. B. N. S. 361.
The plaintiff was engaged in the same establishment with the

^'''

^

Kotze, C.J.

two men, although his duty was different to theirs, and together
with them, he had a common interest in the proper working of the
establishment, the promotion of which depended in part on the
due discharge of their duties by both the plaintiff and the two
workmen. And therefore I do not think that the plaintiff must
be regarded as a mere volunteer. There is a decision of Hawkins
and Stephen, JJ., pronounced in the Divisional Court in 1883,
which may seem in conflict with the view I have taken in this case
;

but,

when

carefully looked at, the case

is

distinguishable.

The

that case brought an action under the Employers'

plaintiff

in

Liability

Act

of

1880 against a company for damage sustained

through the negligence of their foreman.

The

plaintiff,

a lad of

was a van guard in the service of the
company.
There was a rule of the company, known to the
plaintiff, that no van guard under the age of fifteen was ever to
drive a van.
The defendant's foreman, on the occasion in question,
less

than

fifteen years,

ordered the plaintiff to drive a van-load of fish to the B. market.

The boy drove

the van, and in consequence was thrown from his
and seriously injured. At the trial the plaintiff was nonsuited, on the ground that he was offered and accepted extra money
to drive, and was not obliged to obey in that respect the foreman
who offered the money. The plaintiff obtained a rule nisi for a
new trial, but on the return day the Court held that he had
been rightly non-suited, and observed " It is obviously intended
by sub-sect. 3 of sect. 1 of the Employers' Liability Act that the
person, who is to conform to and obey the orders of the negligent
person causing the injury, is bound so to conform and obey. In
this particular instance the plaintiff, being under the age of
fifteen, knew that by the rule of the defendant company he was
not allowed to drive he therefore was not bound to obey this
order, as the foreman was not a person to compel his obedience to
{Bunker v. The Midland Bail. Co., 47 L. T. N. S. 476.) Now,
it."
if the decision proceeded entirely under the terms of the Act, it
Cannot, of course, be considered as any authority on the common
seat

:

;
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plaintiff
and the case differs from the one under
inasmuch as the hoy, knowing of the positive order
of his employers, the company, wilfully chose to disobey that
;

consideration,

order.

the whole, I

am

of opinion (1) that the

workmen, Fella

and Hunt, were guilty of negligence within the scope of their
employment, therefore rendering the defendant company liahle for
the bodily injuries sustained

by the plaintiff (2) that the plaintiff,
not knowing of the danger, cannot be said to have been guilty of
negligence and that, even if there were negligence on his part, it
;

;

not for a

and
It

is

is

Eam^on
xhe Abous
Pkintino

Upon

is

189*

moment

to be

compared with that of the two workmen,
him from his right to damages.

not of such a kind as to bar

to be regretted that the exceedingly reasonable proposal

by Mr. Dormer on behalf
parents of the boy.

It

is

of the

company was not accepted

made

by' the

said there exists no guarantee that the

by the company. I am
had Mr. Dormer been approached in a sensible
way after his letter of the 13th February, there would have been
no necessity for bringing this action. However, the boy cannot
be made to suffer for the want of discretion displayed by his
friends.
The company has expressed its willingness to give the
boy employment, and I hope that a satisfactory arrangement may
My judgment must be in
still be come to between the parties.
favour of the plaintiff for the sum of 500/., to be paid by the
company to the Master, to be by him invested for the benefit of
The interest of this sum to be paid out quarterly by
the plaintiff.
the Master to the father of the plaintiff, for and on behalf of the
The defendants
latter, until the further order of the Court.
proposal would have been carried out
quite satisfied that

must pay the

costs of suit.

aito

^'^^^^'J
Kotze, C.J.
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Coram:

KOTZE,

THE SOUTH AFEIGAN FIEB INSURANCE COMPANY

C.J.

deKORTE.J.

DUNSTAN.

joEissEN.j.

1894

A person insured in

a fire assurance company held

to

have

lost his

claim

to the

insurance moneys, on the ground that he had brought up in his account
against the insurance company the value of goods stocked by him on com-

,^_
12 Jtihj.

mission, lohereas the policy expressly provided that he should not debit tie

company for damage caused

to

such goods by

fire,

and

also provided that, if

he did so, he should forfeit all claim for damages against the company.

which was an appeal from a judgment
on circuit at Johannesburg, and which was
heard before the full Court on the 6th July, appear sufficiently

The

facts in this case,

given by Morice,

J.,

from the following judgment by the Chief
J.

W. Leonard

Justice.

(with Sauer), for appellant company.

Auret, for the respondent.

KoTZE, C.
This
the

is

J.,

in delivering the

judgment

of the Court, said

an appeal from the judgment of Morice,

Circuit Court at Johannesburg.

against the

The

J., presiding in

action

company for the recovery of the

sum

was

instituted

of 500^., the

by the plaintiff, Dunstan, through the
destruction of his store by fire.
The defendant company pleaded
(1). that the plaintiff had purposely set the store on fire, and
(2) that the plaintiff had knowingly made up a false account, and
had sent in a fraudulent claim against the company, in that he
had brought up an amount of 293/. 6s. 7d. for goods destroyed by
fire which he was not entitled to claim from the company under
the policy, as he had stocked the goods on commission for Cuthbert
& Co. The Court gave judgment in favour of the plaintiff for
286/., with costs, on the ground that a mere difference between
the amount of the claim, and the amount of the loss actually
sustained by the plaintiff, created no presumption of fraus.
The
onus of proof of fraud lay upon the defendant who pleaded it.
The Court found also that there was no evidence to show that the
plaintiff had set the shop on fire.
alleged loss

sustained

It will be advisable to refer shortly to the assurance policy.

or THE SOUTH AFRICAN REPUBLIC,
The

plaintifE insured his stock, consisting of hoots

500/. against loss

by

'STS

and

shoes, for

1894

Clause 5 of the policy provides that the ThesX^Fieb
policy shall not iaclude goods stocked for safe keeping or on Ins^eanoeCo.
fire.

commission for others, unless
policy

on

fire

it

specially so provided in the

is

and Clause 29 provides that " fraud or the wilful

;

of the shop or the goods will nullify the policy

sending in of a claim for

also will the

loss

which

;

setting

and

so

shall appear to be

any material respect." The defendant has, in
appeal, abandoned the plea that the plaintiff set the shop on fire,
and the only question now is, has the plaintiff wilfully made a

wilfully false in

false claim ?

From

the

evidence

it

appears that the plaintiff sent in an

account, showing that his actual loss

This

made up

is

out of the

sum

of

amounted
286/. 15s.

to 560/. Is.

and a sum

9(/.

of

which latter amount is described as " imioorted goods,
Cuth. ajc,^' and at the foot of the account appears
" This is the
statement of the stock, from which I work out my claim against
the S. A. Fire Assurance Company.
(Sgd.) Ira Dunstan."
The
action is for the full amount of 500/.
It was proved at the trial
that the plaintiff had stocked goods to the amount of 273/. 6s. 9c/.
on commission for Cuthbert & Co., and that, notwithstanding
Clause 5 of the policy, he had said nothing about these goods at
the time when the policy was taken out or subsequently.
These
goods were therefore not insured and although the plaintiff was
not entitled to claim for the value of them under the policy, he
did make the claim. He also admitted that if the company had
paid him the 500/. he would have handed the 273/. 6s. 9c^. over to
273/. 6s.

9c/.,

—

—

;

Cuthbert
It

is

amount

&

Co.

true that the fact that a claim
to

which the

plaintiff

may

is

greater or less than the

really

be entitled affords

no proof of fraus, although an exceptional over-estimate,
coupled with other circumstances as, for example, where the
may weU justify
excessive valuation has been designedly made
the conclusion that it has been done with the object of defrauding.
The plaintiff must be presumed to have known what was provided
in Clause 5. He cannot be heard to say that he was not acquainted
with the terms of his contract, which is a contract uherrimce
He therefore knew that goods stocked on commission must
fidei.
be specially mentioned and specially insured. Therefore he knew,
when he made up his claim against the company and claimed the
per

se

—

—

Dunstan.
Kot^Tl!. J.

—
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fuU amount of 500^. instead of 286/., tliat he was claiming someTheS.a.Fiee thing to which he had no right, and that this was specially proInsotakoeCo. hibited
by the policy. His object was to obtain the full amount
i89i

DuNSTAN.
Kotze

OJ

of 500/.

^7^1- 6s.

from the company, and to hand over to Cuthbert & Co.
9c/.
The company would thereby have been directly

defrauded out of a

sum

of 273/. 6s. dd.

How can he now be heard

he had not in view the necessary consequences of his
that he had no intention of defrauding the company ?

to say that

—

conduct ?
I have no doubt that he acted against his better knowledge with
the object of playing off a fraud upon the company, and that his

whole claim
I

N.

"A

am
S.

is

therefore forfeited under Clause 22 of the policy.

pleased to find that, in

Cockburn, 0.

306),

policy against

fire is

Chapman

v.

Pole (22 L. T.

expressed himself as follows

J.,

:

in its nature a contract of indemnity,

and the insured is not entitled to recover more than such an
amount as will indemnify him against the actual loss. An
honest claim is not, under the condition against fraud, invalidated on account of error, or even some degree of exaggeration or
over-estimate.
In such a case the insured will be entitled to recover according to the real value and the amount of actual loss
sustained.
But if the claim is wilfully and intentionally excessive, that wiU amount to such fraud as will, umder the ordinary
condition against fraudulent claims, invalidate the claim altogether

and

disentitle

him

to recover at all."

This may, when superficially considered, appear a hard view
to take, but really such is not the case.
The insurer that is,
the

company

—

—

relies

It has tried, as far as

by a condition

wholly upon the bona

was

fides of the plaintifi.

possible, to protect itself against fraud

in the contract

;

and

if

the plaintiff, against

better knowledge, acts to the prejudice of the

company and

his

in

breach of the terms of the contract, he must bear the consequences.

The company
holders.

I

is

am

obliged to look after the interests of

its share-

therefore of opinion that this appeal should be

upheld, and that the judgment given in the Court below must be
altered into a

judgment in favour

of the

company, with

costs.

—

:
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LACE

J.

AMESHOEP,

MORIOE,

MODDEEFONTEIN GOLD MINING COMPANY.
1S94

When a

meeting of sharehulders is called for the- purpose of considering a
certain'proposal for reconstruction, set out in the notice, with the qualifying
words VixH OR "WlTHOTJT AMENDMENT, and where the articles of the

company
called for

also
the

NATURE OE

when a general meeting of shareholders is
purpose of disposing of special business, the GENERAL
SUCH BUSINESS must he mentioned in the notice, the
provide that,

meeting called for that purpose cannot consider and approve a proposal
.

which

differs

essentially

from

that for the consideration- of ivhich the

m.eeting has been called.

This

application, heard

to nullify,

on the 12th July, 1894, contained a prayer

by confirmation

of a rule

nisi,

a resolution adopted

the general meeting of the Modderfontein Gold Mining

by

Company

on the 20th May, 1894, by which a certain scheme of reconstruccompany was approved.

tion of the

As

a reason for the nullification of the resolution,

that the scheme adopted

by the meeting was not

it

was alleged

the same as that

which the meeting was called.
who was a shareholder of the
respondent company, it appears that a special general meeting of
shareholders of the company was called for the 29th May, 1894,
for the discussion of

From

the petition of the applicant,

for the purpose of considering, and,

thought

if

fit,

of adopting

with or without amendment, a certain proposal made by a certain
Oscar Dettelbach, and having for its object the reconstruction of
the company.

The

notice of the meeting sent to the shareholders read

:

MoDDEEFONTBnSr GoLD MlNING CoMPANY, LiMITED.
Notice

to

Shareholders.

hereby given that a special general meeting of
Notice
shareholders in the above company will be held in the Board
Room on Thursday, the 29th of May, 1894, for the purpose of
is

considering a certain proposal

made

reconstruction of the company,

and

The

if

to the directors for the

found

fit

to accept

said proposal provides, inter alia, that the present

t2

it.

nominal

2 August,

J.

J.

—
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Laos

capital shall

Co.

THE HIGH
sum

which

each,

COtJRT

of 150,000?., divided into

will

be dealt with

in the

:

(a) 60,000 shares will

poNTEiN

M.

manner

11.

o:P

to the

be reduced

150,000 shares of
following

Gr.

.

be issued as fully paid up, and wiU be

allotted to the holders of the present capital in place of

their present

existing shares, at the rate of six new

shares for twenty old ones.

be offered at par to the shareholdera
company, pro rata with the registered shares now
in their possession there being a guarantee to take up
the balance of the 60,000 shares, which may not be

(b) 60,000 shares will

of the

;

wanted by the shareholders, at par.
The balance of 30,000 shares to be held

(c)

in reserve, but

with a reservation of the option in favour of the guarantors, in consideration of the aforesaid guarantee, to
purchase within fifteen months from the date

of regis-

tration of the supplementary articles all these shares, or

any portion thereof, at par.
The guarantors will also have the right
out of seven members of the board.

(d)

to appoint four

In case the reconstruction is approved, the shareholders will
be asked to pass all necessary resolutions that may be necessary

and

to carry out the same,

also to elect the

new board

of

directors.
&o., &c., &c.

Now,

at the meeting, a second

scheme for the reconstruction w(is

proposed by a certain Philip, which the applicants opposed on the

ground that

was in conflict with the articles of the company.
to exchange two old shares for one new share, to
reduce the capital to 100,000 shares, which was then immediately
to be increased to the number of 200,000 by the creation of
100,000 new shares, 75,000 of which were to be offered to the
shareholders at par for a period of forty-five days, and were to be
guaranteed by principals, who were to have the option for twelve
months of taking up the remaining 25,000 shares at par. This
scheme was adopted whereupon the applicant applied to the Court
it

The proposal was

;

to declare the resolution of the

Wessels

(with

Oiirlems),

meeting null and void.

for

the applicant:

Under sect. 56
when special

of the articles of association, •which provides that
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business

is to be considered by a meeting of shaxeholders the
general nature of the business must be notified, the meeting had
no right to deal with a scheme of reconstruction which materially

from the original scheme for the discussion

differed

of

which the

shareholders had been called together.

According to the notice of the meeting to be held, the object of
the meeting was to consider the scheme as proposed by Oscar
Dettelbach.

It

is

true that in his proposal, as published in the

words " with or without amendment " were included but
these words cannot, as was contended by the other side, be extended
notice, the

;

so far as to include the

scheme proposed by Philip and adopted by

The words " with

the meeting.

or without amendment " cannot
be so interpreted as to enable a scheme of a totally new character
to be adopted.
On the calling of a special meeting for the discussion of a definite proposal, the notice of the meeting must specifi-

mention the proposal, and a resolution by which a proposal
is adopted is null and void.
(Lindley on Partnership and Companies, 4th ed. p. 647.) The

cally

other than that contained in the notice

reason for the rule
Philip

is

that the shareholders

is

The

over the proposal.

question

is

may have

an advantageous one or not.

J. W. Leonard, for the respondent company
summoned the shareholders for the discussion

proposal, with

or without

of

association, for

amendment

As

:

of

the notice

Dettelbach's

amendment, the scheme which was

adopted cannot be said to be in
articles

time to think

not whether the proposal of

conflict

with the provisions of the

the latter scheme contains only one

Both proposals were based upon a
had himself proposed the amendment as adopted, the Court would certainly have said that the
amendment wa's permissible under the notice. The two schemes
of the former.

reconstruction.

If Dettelbach

If this reading of the provisions of the

are essentially the same.

of association

articles

does not meet with the approval of the

Court, then numberless meetings will have to be called before a

proposal can be adopted

by the

shareholders, as

it

will always

undergo amendments.
Cur. ad. imlf.
Postea.

The
of

D.

2nd August, 1894.

Court, having heard yet another appKcation, namely, that

I.

PuUinger

v.

The Modderfontein Gold Mining

Co., of exactly

1894

lI^

^

"•

fontein
^- ^^°-
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£^
V.

Moddeb-

the same nature and based on the same facts, gave judgmeni
setting

the

aside

adopted

resolution

at

the

meeting on the

29th May.

FONTEIN
G. M. Co.

A.MESHOFF,
held on the

J.,

Both applications were
Judge Morice and myself.

in his judgment, said

12th July

They concern the

before

last,

:

question whether the general meeting of the

respondent company had the right to deal with a certain proposal.
Clause 56 of the articles of association provides that the notices
calling a general

The

business.

meeting shall

set forth the general nature of the

notice in question mentioned as the subject-matter

and eventually to be adopted, with
amendment, a certain proposal for the reconstruction of
the company which had been made to the directors. The notice
to be discussed at the meeting,

or without

further set out the terms of that proposal.

At the general

meeting,

however, a second offer was made, in somewhat different terms

from those of which notice had been given. That proposal was
accepted, and it is now challenged.
I am of opinion that the
general meeting had no right to deal with this second proposal. I
cannot agree with the interpretation put upon the notice, which
that the question to be dealt with was reconstruction in general
under any conditions whatever. This surely cannot be brought
within the general terms of " with or "without amendments." The
is,

notice cannot be held to have been too

wide in

its

terms, and

therefore to have given the applicants an opportunity to oppose.

The Court

will always interfere

internal affairs of a company, but

minority

when

upon

called

to

do

the applicants

so.

little

as possible with the

must protect the

rights of the

As, in consequence of sub-

now become merely a question
must be declared to be entitled to the costs

sequent negotiations, this has
costs,

as
it

this application.

Attorney for applicant

:

Attorney for respondent

H.
:

ScJioltz.

Haarhoff.

of

of
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DOIXAEHIDE

coram.-

KOTZE,

THE
Law

liquor to

STATE.

morige,

sect. 25.

either

a Kaffir

received permission

Law

AMEBHOFF, J.

— " Written consent," when capable of a
—A canteen-keeper who,
himself or through

13 o/1892,

pretation.

13 of 1892

the servant, is

servant, tuithout

from

wide inter-

knowing that the latter has actually
huy liquor, contravenes sect. 25 of

his master to

;

sale to
to the

sale.

This was an appeal from the judgment

Commiswas charged
with contravention of sect. 25 of Law 13 of 1892, in that she on
the 31st of June, 1894, at Pretoria, sold strong drink to two Kaffir
servants who were not provided with the written permit {rerlof-

The

hriemn) required

by

of the Judicial

appellant, a canteen-keeper,

The

law.

canteen by two whites

Kaffirs were sent to the appellant's

—Sheppard,

a detective, and Mulder, the

master of the Kaffir named Philip.

Mulder gave his servant a
and Petrus (the other Kaffir)
went, on instructions from Sheppard and Mulder, to the applicant's
canteen, and were there served with two glasses of brandy, either
by the appellant herself, or by her assistant. Sheppard and Mulder
found the Kaffirs in the canteen, and on search found the halfcrown in the drawer of the counter.
The Judicial Commissioner found the charge proved, and fined

marked half-crown

the appellant

piece.

Philip

6/.

Against this verdict appeal was noted.
Cloete, for appellant

under

sect.

45

of the

The

:

appellant should have been charged

Liquor Law,

as sect.

25 only referred to a

case where the licence-holder served natives with liquor who were
not provided with permits. It has ah-eady been decided that the

permit

is

not required where

it

his native servant permission to

MuUer, for the

'State

:

Sect.

appears that the master has given

buy

j.

1894

his agent, sells

but does not do so if he or his agent, at the time of
informed by the master, even verbally, that he consents

sioner of Pretoria.

C.J.

V.

liquor for himself.

45 does not really add anything

to sect. 25, as the licence-holder always remains directly liable for

any contravention of the law which takes

place on the place for

2 August,
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which he holds a

licence.

Verhal permission given hj the master

DoLLABHiDE

to hls Dative servant, avails nothing, unless such permission

The

brought to the knowledge of the licence-holder, or
tive, which was not done in the present case.

State.

Posted.

6th August.

KoxzE, 0.
laid

under

merely an

is

his representa-

J.

The Court

:

sect.

25

(a)

of opinion that the charge

is

of the

Liquor

From

explanatory section.

one of the Kaffirs,

who were

Law

the evidence

sent to

obtained verbal permission from

of 1892.

buy

his master,

liquor,

who

is

rightly

Sect.

it

45

is

appears that

had

as a fact

at the same time

gave him half-a-crown to go and buy liquor, with the object of
This fact was not known to
trapping the owner of the canteen.
Mrs. DoUarhide, the owner of the canteen, and her employee, the
barmaid. Liquor was supplied, and the half-crown was placed in
the drawer of the counter.

Seeing

now

that the owner of the bar

and her employee did not know that the Kaffir had permission
from his master, the case differs from the earlier cases decided by
the Court.

In Alexander

v.

The State (31st Aug. 1888), the master gave a
it unsigned, and the Court decided that, as

written permit but left

the canteen-keeper acted on the letter, he could not be found
guilty.

In Thompson v. The State, which was heard before me on circuit
on the 2nd September, 1891, it appeared that a certain
Grluyas, manager of the Nigel Gold Mining Company, gave a
verbal order to Thompson, the accused, to sell liquor to natives in
the employ of the company.
The native to whom liquor was
supplied was in the employ of the company.
The Court then
decided that the words " written permit," used in the Liquor Law,
meant " consent of the master," even if it is not in writing. In
both these cases, therefore, the owner of the bar, or his employee,
had knowledge that the master consented to the sale of the liquor.
In the case of Miller v. The State, which also came before me at
Heidelberg on the 2nd of May, 1891, the facts were as follows;—
The head constable (Roos) asked a certain Noyce for permission to
at Heidelberg

send his Kaffirs to the bar of Mrs. Miller to buy liquor with the
object of trapping her.
Noyce agreed to this. Eoos then gave
the Kaffir,

named

Mrs. Miller's.

It

Jacob, the

sum

was argued,

of Is. to

go and buy liquor

at

inter alia, that the Kaffir's master,

—
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Noyce, had consented to the

The

sale of liquor to his servant.

l89t

Court did not, however, accept that argument, and confirmed the dollaehidb

In the present

conviction.

case the Kaffir

detective himself, but that can

my

make no

is

in the service of the

difference.

The

opinion, falls under the decision in the case of Mrs. Miller.

Otherwise

it

would be very easy

„

g

case, in

-;

° ^^'

"
'

by too closely
Bond fide proof
the master was brought to the

to evade the law,

restricting the possibility of being able to trap.

must be given that the consent

of

notice of the canteen-keeper, or his assistant in the bar, at the time
of the transaction.

Therefore I

us.

The appeal

is

Such proof

am

is

now

before

must

stand.

lacking in the case

of opinion that the conviction

therefore dismissed.

Ameshoff and Moeice,
Attorney for appellant

:

JJ., concurred.

J. Berrange.

IN RE KELLY

THE

Coram

^

STATE.

morice,

This was an appeal against the charge

j.

—Accessory.

of Morice, J., to the Jury

in the above case in the Circuit Court at Johannesburg.

The appellant was found guilty and sentenced for theft, in that
he on the 6th February, 1894, and in the vestibule of the Standard
Bank at Johannesbm-g, took from a clerk who was standing
waiting, a bag containing banknotes to the amount of 3,194/.
It appeared from the evidence that the accused, under pretence
meeting an old acquaintance in the said clerk, smacked him on
him by name, and that it was most

the shoulder and addressed

probably then that an accomplice of the accused took away the
bag while the clerk was turning round to see who had addressed
him.

The Judge

C.J.

AMESHOFF, J.

Principal in the second degree.

of

:

KOTZE,

in his charge to the jury said they were entitled to

find the accused guilty as principal in the second degree,

if

they

2

Mwuh.
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were

Kelly
V.

The

State.

by pretending to have met an
and by thereby attracting his

sufficiently satisfied that he,

acquaintance in the clerk,

old

THE HIGH COUET

attention, had carried out a premeditated plan with the person who
had taken away the bag.

Lagervey

(with

him

Kraiise),

appellant;

for

Cloete,

for the

State.

The Chief

had not been brought
There was no point reserved

Justice said that this appeal

before the Court in a proper form.

by

the presiding

Judge

either on his

own motion

or at the request

of counsel.

Lagervey argued that the accused could not be sentenced as a
principal in the second degree under the circumstances above set

and

out,

relied

The Chief

on

Van

der Linden, p. 208.

Justice, without calling

upon Cloete

for the State,

held that the charge of the Judge was sound in law and in con-

formity with the quotation from

Ameshoff and Morice,

Coram,

KOTZE,

Van

der Linden,

JJ., concurred.

SHEPPEED, PEELLEE HT AL.

:

C.J.

AMESHOFF, J.

MOEICE,

THE STATE.

J.

1894

INTEEPEETATION OF SECTS. 1 AND 3 OF
AGAINST GAMBLING.

2 August.

Law

LAW

6

OF

1889

No. 6 of 1889 does not prohihit the mere playing of cards ivith, money on
and such playing is therefore not per se a crime under the law.

the table,

The

by the Judicial Commissioner of
and punished with a fine of 51. or imprisonment for
contravention of sects. 1 and 3 of Law 6 of 1889, in that on the
appellants were found guilty

Pretoria,

:

283

OF THE SOUTH AFEICAN REPUBLIC.
1894

night of the 16th May, 1894, they visited the Leighton House

Hotel

to play cards for small stakes.

Sheppaedj

Peelleb
V.

Kleyn (with him F. E. T. Krause) for appellants, argued that
the accused had not been charged with playing, but with visitiag a
gambling room with intention to play, and that it was not proved
by the evidence that they had such intention. He urged also that
Law 6 of 1889 did not prohibit the playing of cards for a moderate
stalse, and relied for this proposition on sect. 33 of the Law, where
,

The

State.

the law specified the games which were prohibited.

hands of the Court,
he merely desired a decision of the Court on the meaning of

Easelen, State Attorney, left the case in the

as

the law.

KoTZE,

C. J.

:

The Court

falls

within

sect.

3 of

with money on the

is of

There

appeal must be allowed.

Law

opinion that on the evidence the
is

nothing to show that the case

6 of 1889.
not per

table, is

The mere playing
se

a crime under

of cards,

Law

6 of

1889.

Ameshoff and Morice,

JJ., concurred.

J.

CHAELTON

Coram

KOTZE,

THE
The word " wilfully" in

sect.

87 of

sense

STATE.
Law

MOEICE,

18 of 1892 must he understood in the

2

of the

Landdrost of

Krugersdorp, given in May, 1894. The appellant was charged in
the Court below with contravention of sect. 87 of the Gold Law
(18 of 1892), in that on the 5th March he, by his agent (H. James),

and wrongfully pegged off five prospecting claims on
the farm "Waterval, in the district of Krugersdorp, which were
alleged to belong to a certain Boyd. The Landdrost held that

J.

1894

o/malo animo.

This was an appeal against the verdict

wilfully

O.J.

ASIESHOFF, J.

Attgitst,
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CnABLTON

TheSt^tk.

the charge was proved, and sentenced the accused to a fine of 100^.

He now

or twelve months' imprisonment.

appealed against this

sentence.

W. Leonard,

J.

for appellant

:

Sect.

87

not applicable.

is

In

the similar case of Sylvester v. The State, heard on the 4th Julylast,

the Court held that the expression " wilfully," used in the

law with reference to the pegging off of claims, means malo animo.
Now the evidence shows that the plaintiff acted in good faith
throughout. When he was informed that his agent had pegged

on ground which had already been pegged by Boyd, he at once
gave orders to pull out the pegs. The value of all the claims
together is not more than 9/., for which they were sold not long
The Judgment of the Landdrost was therefore very unjust.
ago.
differs from that of Sylvester
was a bona fide doubt whether the
pegged claims really belonged to a certain Jacobs, as it was alleged
that the powers under which they had been pegged were invalid.

Dickson, for the State

V.

The

In that

State.

The pegs

of

Boyd

This case

:

ease there

could be seen.

The Court unanimously allowed
KoTZE,

C J.,

the appeal.

delivering judgment,

said

:

The term

" moed-

applied to the pegging off of claims in sect. 87, is
identical with " malo animo," and since it has the effect of making
willig," as

the section to which
strictly construed.

it

belongs a punitive section,

The Landdrost,

it

must be

therefore, should have given

the appellant the benefit of any doubt.

The

appellant

may

have

acted with indifference, perhaps recklessly, and yet not maliciously.
That he did not act " malo animo " is evidenced by the fact that,
it was brought to his knowledge that James had pegged on
Boyd's ground, he replied, " Pull them out." This was not the
conduct of a man animated with malicious intent. The Landdrost,
instead of adopting a moderate course, sentenced the appellant to

when

the highest penalty fixed

by

law.

the conviction.
Attorney for appellant

:

J. C. Eaarhoff.

There was nothing to justify

—
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A.

Coram:

KOTZE,
V.

JACKSON AND BLTTH.
Rei vindioatio of shares against a third party, who had ohtained them bona

jorissen.j.
fide.

This was an appeal from a judgment of the Special Judicial
Commissioner at Johannesburg, to whom the case had been again
referred on the 3rd February, 1894, for further evidence on the
point that certain shares which had been sold by the respondents
were identical with those of the appellant.
The case was as
follows

:

In June, 1892, the appellant handed to a ceriain H. Hughes
100 shares in the Teutonia Gold Miaing Company, of the value of
100/., for

safe

keeping or for

sale,

according as the appellant

Some time afterwards, and before he had
received any instructions, Hughes informed the appellant that the
U," with a
shares had been lost or stolen, and gave him an " I
promise that he would re-deliver the shares within a month. Some

might

instruct him.

time after he discovered that his shares were in possession of the
respondent firm, whereupon he instituted an action for restitution.

The

Special Judicial Commissioner granted absolution from the

instance in the Court below, on the ground that the identity of the
•shares

had not been

sufficiently proved.

Krause, F. E. T., for appellant.

Curlems,ioT respondent.
After the share register of the Teutonia Gold Mining Company
had been produced in the Landdrost's Court, and it appeared from
it that the numbers of the shares registered in the appellant's
name were the same as those which were in the possession of the
respondents, the Court allowed the appeal.

The judgment a quo was therefore altered into a judgment
who was allowed the choice between recovering

the appellant,

100 shares or the 100/.

.

.

C.J.

deKORTE.J.

for

the

1894
2 August.

.
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Coram

EX PARTE

:

AHESHOrP,

J.

A
1894
g

^T"^

S. J.

woman married hy ante-nuptial
deserted her, may he authorised

THE HIGH, COURT

WESTBEDIJK.

contract,

whose hushand has maliciously

hy the Gourt

to alienate

or mortgage her

fixed property, even if she has not specially reserved this right in the ante-

^

''

The

I

contract.

applicant in this case was the wife of certain

and by

whom

whom

Jan

Jansfe

by

ante-nuptial contract,

she had three minor children.

She brought into the

-Westerdijk, to

she was married

marriage certain fixed property, the administration of which she
reserved to herself

by the ante-nuptial

contract, but not the free

mortgage thereof. Now as her
husband, Jan Janse Westerdijk, who had already undergone a
criminal sentence, had deserted her without making provision
for the support of her and her children, and his whereabouts were
unknown, the applicant applied to the Court to be allowed to pass
one or more mortgages on the fixed property belonging to her and
standing registered in her name, so as thereby to be put in a
disposal or right of alienation or

position to provide for the support of her children.

Hertzog, for the applicant, pointed out that the property which
she wished to mortgage was her

had authority, in consequence
of

the

own

property, and that the Court

of the absence

and wrongful conduct

husband, to grant the permission asked

He

for.

also

which reference was made in
the Cape Courts during the application In re Mendrika Julius
referred to the case of Corbeau, to

(2 Juta, p. 103).

Cur.
Postea.

ad. vult.

9th August.

The Court was

of opinion that the present ease

was on

all fours

with the case of Corbeau above mentioned, and granted the application as prayed.
Attorneys for applicant

:

Be

Villiers

and Ueckermann.
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EX PARTE THE LIQUIDATORS OF THE REPTIBLIOAN LOAN AND AGENCY COMPANY.
The Court will not grant an application to issue ivrits against contributory
shareholders in an insolvent estate of a company, unless such contributories
have first been served with a notice sent by registered

Coram

.-

ameshoff.j.

W%i

letter.

This was an application made on the 6th August

for leave to issue

writs against such contributory shareholders in the insolvent estate
of the

above-named company

the calls

made hj

as

were in default in complying with

the liquidators, after the confirmation of the

list

of contributories.

Cloete, for applicants.

Postea.

The

7th August.

Court, in giving judgment, ordered the application to stand

over until

all

the contributories had been served with notice by

registered letter,

and announced that the Judges

of the Court

had

resolved not to grant any application of a similar nature unless

had been given

notice

in that way.

W. SCALLEN

Coram:

KOTZE,

p

C.J.

i>kKORTE,J.

G. P.

G-NODDE.

joEissEN.j.

Lands expropriated for railway purposes may

be used for the erection of shops,
wants of the employees on the railThe onus probandi that such shops, &c. are not necessary rests upon

&c., if these are necessary to supply the

way.
the party who denies

this.

The plaintiff in this case was the lessee of a portion of the farm
Doomfontein, in the district of Lydenburg, through which the
Netherlands South African Railway ran. On the 6th September,
1892, a portion of the ground, hired by the plaintiff, was expropriated

by the Grovemment

for railway purposes,

and the defen-

dant was granted permission by certain railway authorities to open

1894
2 August,
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ScAUiEH
Gnoddb.

THE HIGH COURT

a stop and eating-house on a portion of the expropriated ground.
The plaintiff, who also had a shop and hotel on the farm, now
lodged a complaint, stating that the railway company had no
right to use the expropriated ground for purposes other than those

which the same had been expropriated. He thereupon, on the
12th July, obtained an interdict by which the defendant was

for

pending action, from carrying on his business as shop
and eating-house keeper on the said property. In the action of
the 8th August the plaintiff claimed that the defendant should be
perpetually interdicted from carrying on his said business, and also
restrained,

that he should be ordered to vacate the ground.

The

now

facts, as

above set out, were admitted by the

parties,

who

confined themselves to the question whether the Netherlands

Railway Company was entitled to use the expropriated ground for
any other purpose than that for which it was expropriated.
In order to throw light upon the case, several witnesses were
called by the defendant, from whose evidence it appeared that the
company was engaged in erecting extensive building and other
works on the said ground that there were therefore many employees there to whom necessaries had to be supplied
that the
nearest shop where they could buy anything was situated at an
hour's distance from them and that consequently permission had
been given to the defendant to open a shop, &c. in the neighbourhood of the works. At the same time there was no obligation
imposed upon him to confine his trade only to the employees of
the company. It was also stated by Dr. Leyds, State Secretary,
that no delivery of transfer of the ground in question had yet been
made to the company, as this would only be done after the comHe could not say whether the owner of the
pletion of the line.
expropriated ground had already received compensation for it, as
this was only done where it appeared that compensation was due.
;

;

;

Leonard, J.

W.

(with Cloete), for plaintiff

rights were granted to the lessee

in his position to possess.

same

significance

certain

servitudes.

:

Under

the lease

was possible

for

all

anyone

property with reservation of

The Government
{sub

it

expression " expropriation " has the

as alienation of

property under a trust

modo).

acquires all expropriated

The law

protects private

and allows only the pubKo interest to disturb such proSect. 6 of the Eailway Concession carefully specifies the

property,
perty.

The

which
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purposes for -which the ground can be expropriated, so that expro-

made

priation can only be

and kindred purposes. These
and things connected with
railway construction and nothing else. The company has exceeded
its rights by granting the defendant the right to open a shop on
the expropriated ground.
There is no necessity for a shop at this
purposes have

all

for those

reference to matters

nor has the defendant pleaded such necessity. The plaintiff
himself would in due course, on the increase of the number of
employers, have opened a shop there.
place,

Wessek (with Coster), for defendant: The dominium in the
ground passes by the expropriation to the Government. The
Eoman law has no equivalent to our expropriation. Holzendorf,
in his Eechts Lexicon, says that expropriation

by sale, and all the usual

a passing of dominium

chase and sale are applicable to

it.

must be regarded

as

incidentaUa of pur-

By expropriation, the dominium

him on whose behalf it has been made.
Landmark v. Van der Walt (3 Juta, p. 300), the

passes unconditionally to

In the

case of

Chief Justice of the Cape Colony also held this view, as he there
said that the bare admission

been expropriated was

by the

ground had
him from succeeding in

plaintiif that the

sufficient to prevent

his action.

The

Court, being of

opinion that

it

had been proved that
it was

the ground was acquired for railway purposes, and that

necessary for the employees of the

company

to have a shop there,

unanimously granted absolution from the instance, and said that
the onus was upon the plaintifE to prove that the shop was not

necessary for railway purposes, but that he had not succeeded in

doing

this.

Attorney for

plaintifE

:

H, SchoUz.

Attorneys for defendant

:

BootJi

and Wesseh.

189*

Soallen
V.

GrNODDE.
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of the MAT DEEP
LEVEL GOLD MINING COMPANY, LIMITED.

EX PARTE THE LiaUIDATOES

Coram:

EOTZE,

.

When

1894

impossiVle to get together the requisite iiumher of shareholders of a

it is

company required hy the Articles of Association to decide on liquidation, and
the company is insolvent, the Court can grant o?i order placing the company

10 Auffiist.

in liquidation.

This was an appKcation to place the May Deep Level Gold Mining
Company, Limited, under liquidation, on tlie grounds that it was
impossible to get together the number of shareholders required hy
as

they wero

company was

practically

the Articles of Association for such a resolution,

nearly

abroad, and that the

all resident

insolyent.

Curlewis, for applicants.

The Court granted the
Attorneys for applicants

Coram

KOTZB,

:

application.

Booth and Wessels.

B. G.

:

HETDBNEYCH

C.J.
'B.

H.
1894
Jg

"T""'

LOFTHODSE

Substitution of a

and D. H.

BENJAMIN.

new plaintiff, in the place of the one who had
ment against the defendant, refused.

This was an application made by the

applicant,

the 14th August, for substitution of his

name

obtained judg-

Heydenrych, on

in place of that of

Lofthouse in a superannuated judgment, obtained by the latter
against Benjamin on the 13th April, 1885, for an amount of

and

860^. 19s. 3d.,

also in another

judgment, obtained by and

against the same persons on the 1st June, 1885, for the
1,158^. 17s. 8^.

;

two promissory notes
in
to

name

of

Lofthouse was the owner only
and promissory notes, which really belonged
Preez, and were subsequently sold on the

of these bills

a certain

sum

both of which debts arose out of two biUs and

Du

respectively.
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23rd November, 1889, by the trustees of his insolvent estate to
1894
Heydenryoh. The latter, regarding himself as the real owner or
HE-y^i^TCH
person entitled to the judgments which had existed but had become ^
"
superannuated, nov/ asked the Court to substitute his name in
ato
Benjajun.

place of that of Lofthouse.

Sertzog, for Lofthouse, stated that his client was prepared to

submit to the judgment of the Court.
Curlewis (with Stockeoistroom), for Benjamin, opposed, on the
ground that a regular and lawfully existing record of the proceedings of the Court could not be altered on such slight grounds.
Heydenrych ought to have applied for the judgment to be revived.

Dickson, for the applicant, said that it was only a preluninary step
which the applicant wished to take in asking for substitution of his
name, and cited Fisher's Digest, Vol. 4, p. 7715, to show that the
Court could do this.

The

application

was refused, with

Attorney for applicant

:

costs.

H. SchoUz.

Attorneys for respondents

;

Booth and Wessels.

EX PARTE DENTSSEN

and

GEOENBERGER.

Coram:

KOTZE,
Where property

is

and

bequeathed to minors by last will,

forbidden until such time as the minors reach majority, the Court will not
allow

it to

be sold,

on

the plea that

it

will fall into

a bad

state

21 Augtut.

This was an application made on the 10th August by the applicants, the guardians testamentary of certain miaor children, to be
allowed to

sell certain

household furniture belonging to the minors.

of the mother of the minors, a certaia house in

Pretoria and all the furniture therein were bequeathed to them,

while the will also contained a prohibition against the alienation
of the house

1894

of repair

through disuse.

By the last will

C.J.

alienation thereof

and furniture until such time

u2

as all

the children
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should reach the age of majority,
alienate if the majority of

ISx parte

Dentssen
AND
GeoenBEEGER.

them

when they would be free to
The house and
so decided.

furniture, according to the disposition in the will,

had

to he pre-

served for the use and advantage of the children until they reached

Notwithstanding this disposition, the applicants asked

majority.

permission to be allowed to
there were so

what

to

many

sell

the furniture, on the ground that

articles in the

house that they did not

do with them, and they would only be

spoilt

know

through

disuse.

Hertzog,

for

applicants, said that the clear intention

of the

testator was, that her furniture should not be sold so long as it

could be of benefit to the children, and they could use

it.
It was
which the guardians asked to be allowed
could be of no use to the children, and were deteriorating.

also clear that the articles

to sell

The

demanded that they should be
and they had therefore a right to presume that even the
mother and testatrix herself would have done the same if she were
true interest of the children

sold,

then

alive.

KoTZE, C. J., delivering judgment, refused the application, on
the ground that the Court had no authority to alter an express
disposition

Coram

KOTZE,

by

will,

except upon weighty reasons.

MADDEN AND CAMPBELL

:

C.J.

AMESHOFF, J.

MORICE,

THE STATE.

J.

The mere imitation of
1894
22 August.

legal coin,

without the putting of the false pieces into

—

an attempt at "falsiteit" Sect. 11 of Law 14
of 1891 [Mint Law for the South African Bepublic) refers to coin made not
only by the Mint of the South African Bepublic, but also hy that of
circulation, is punishable as

England.

This was a law point reserved by Morice,

J., in

the Circuit Court

at Johannesburg.

The two above-named persons were charged with and found
guilty of an attempt at "fahiteit," in that on the 26th April, 1894,
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they were found in possession of several imitation pieces of money
(English coin), and the tools and chemicals necessary for the

1894

Madden and

making thereof. It was not alleged in the indictment that they Campbell
had put this false money into circulation. They were, however, The V.
State.
charged with an intent to do so.
They were found guilty on a second charge of contravention of
sect. 11 of Law No. 14 of 1891 (the Mint Law of the South
African Eepublic), which prohibits the making of any coin, medal
or ornament, in gold, silver, copper, bronze or other metal, which
resembles the coin manufactured by the Mint.

Krause, for the appellants, said that the above facts could not
any ground for a conviction, for the imitation of a piece of
coin, without putting it into circulation, was not punishable, as

afford

one of the elements of the idea of "

falsiteit,"

namely, " the pre-

was wanting.
He also tried to show that
sect. 11 of Law 14 of 1891 did not apply to the facts upon which
the accused were found guilty, as they had imitated British coin,
whereas under the said section only the imitation of coin which
resembled the coin of the South African Eepublic was made
judice

to

others,"

punishable.

Oloete, for

the State, ui'ged that the counterfeiting of coin was

always punishable as an attempt at fraud, and relied on Van der
Linden, p. 256, and Yan Leeuwen, Eom. HoU. Eecht, 4 Ch. 33,
s.

As English

12.

coin resembled the coin coined

the South African Eepublic,

sect.

11 of

Law

by the Mint

of

14 of 1891 was

applicable to the acts of the appellants.

Cur. ad. vuU.

The Court

judgment on the 22nd of August. The
accused coined counterfeit coin, and the jury found that this
was done with intent to commit fraud, i.e., to issue the false coin.
There was an overt act, although the coins were still in the possesdelivered

sion of the accused.
coins,

It has been said that the coins were British

and therefore there was no manufacture or counterfeiting of
That is so, but British coin is as freely

the coin of the Eepublic.

and widely

The

circulated in this country as the coin of the Transvaal.

public can therefore very easily be defrauded, and the jury

found that the
viction

false coin

must therefore

was made with that

stand.

intent.

The

con-

:
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EX PARTE LIQUIDATION OF THE BIETHDAY GOLD

Coram

KOTZE,

C.J.

1894
1

September.

MINING COMPANY.
Liquidators of an insolvent company allowed to reconstruct the company, after
due notice to all interested parties.

The

Birthday Gold Mining Company was placed under

final

liquidation on the 13tli August, 1894, with a liability of 36,000^.,

amount of 30,000i?. interest due
and other claims amounting to 4,000Z. On the

consisting of debentures to the

thereon 2,000/.

;

;

31st of July following, the liquidators applied to the Court to be

allowed to

reconstruct

alleged, the loss suffered

the insolvent company, whereby, they

by the

creditors

and shareholders would

be decreased.
Dickson, for the applicants, referred to Lindley on Companies,
of the application, and pointed out
had in this respect under the English
law and argued that the same powers were given to liquidators
under our law by sect. 5 of Law 1 of 1894.

pp. 708

and 712, in support

the power which liquidators
;

Postea.

1st September.

KoTZB, C.

stated that this was the first appKcation of the sort
by the Court, and consequently all interested parties
ought to have the fullest notice of it. The Court therefore ordered
that notice should be published in several newspapers indicated by
the Court for the purpose, and that the application should be renewed on the 24th of September.
J.,

ever decided

Attorney for applicants

:

HaarTioff.

—
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c»mm.
J0EI8SEN,

^,

STONESTREET.

1894

The petition upon which provisional sequestration was ordered need not he served
with the summons for final sequestration. Final sequestration granted on a

—

return of nulla bona, on application of tivo creditors whose claims severally
as well as jointly amounted to more than 501.

The

applicants

and

less

had caused the respondent's

than 1001.

estate to be placed

under provisional sequestration, on the ground that he was indebted
to them to the amount of 721. 7s., and had committed an act of
insolvency.
The debt arose out of the legal costs of an action
instituted by the respondent against the applicants, and lost by
him. In the summons they were described as having a several
claim against him. On the return day of the summons for final sequestration the application was opposed on the following grounds:
(a) That no copy of the petition on which the provisional sequestration was granted had been attached to the summons.
(b)

That the claim
required

by

of the applicants did not

Sect. 6 of the Insolvent

amount

Law

to 100^., as

of 1880.

EJeyn, for the respondent, argued that the applicants could not
be regarded in their claim as a legslpersona, and therefore the total
amount of their claims must exceed the sum of 100^. He also

contended that the Court had already laid down that a copy of the
petition

must be annexed to the summons

Wessels (with

for final sequestration.

him Hertzog), for applicants, denied this, and

said

it

would be useless and would
With regard to the amount of the claim,
entail needless expense.
he poiated out that the debt arose from the legal expenses- of an
action in which the respondent had sued the applicants both
He had therefore joined them as one
severally and jointly.
had never been the

practice to do so, as

persona and must

now

it

in turn submit to their proceeding as one

persona against him for the consequences of that action.
Cur. ad.
Postea.

vult.

10th September.

The Court granted the

on the ground that the rewhich the debt arose, regarded

application,

spondent had, in the action out of

the applicants as severally liable to him.
Attorney lor applicants

Haarhoff.

:

Attorney for respondent

:

Kleyn,

'"'"',

„

^

J.

:
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THE HIGH COURT

CHAELES MAIDMENT

Coram
JOEISSEN, J.
In Camerd.

THE NABOB GOLD MINING COMPANY, LIMITED.
1894
14 Septemler.

who peg off a numher of claims and who cause them to he registered m
name of a company, or of a syndicate, without limited liability, are all
liahle in several to the creditors of the company, and therefore, on a Judgment

Pi^rsons
the

against the company, a writ of execution
memhers of the company.

may

he issued against

any of

the

This application, for the setting aside of a writ of execution issued
by tlie respondent company against tlie applicant and several others,
was heard before Judge Jorissen on the 13th of September. The
facts were as follows
^The applicant was one of six members
of a certain syndicate called the Phcenix Gold Mining Company at
Johannesburg. In November 1889 this company was sued by the
company respondent in this application, before the High Court, for
ejectment from certain property and for 1,000/. damages. The
P/mniT lost the action, which was defended by the present applicant
and a certain T. Wightman in their capacity as trustees of the company. Subsequently a writ was taken out by the Nahoi Gold Mining
Company against the applicant, T. Wightman, and a third member
of the Phcenix Company for the full sum of l,OO0i, and a further
sum of 262/. 15s. the taxed costs and this writ was directed against
the said three members in their private capacity.
The applicant
pointed out to the sheriff that judgment had been given against
him in his capacity as trustee, whereas the writ was issued against
him personally, and stated that he was liable only for a sixth of the
said amounts, and thereupon tendered the sheriff the sum of
210/. 9s. 2d. as his share of HabiKty, without however admittiug
the legality of the writ. The sheriff, acting on instructions from
the JVabob Co., refused to accept such tender as sufficient, and thereupon attached the applicant's property. The latter then applied to
:

—

;

the Court as above.

Wessels, for the applicant, said there was no judgment declaring
the applicant to be a partner in the partnership, and therefore no
writ treating him as such could be issued against him, except by
order of the Court.
The applicant was not a partner in a partner-

.
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ship,

but only a member of a syndicate, and be must therefore be

regarded merely as a joint holder in that syndicate.

i^^*

Maidment
V.

Nabob
for respondent,

Curleivis,

pp. 203, 204),

and

and

referred to

also to the case of

Yan Zyl

Boussouw

Prac. Cf-M. Co.,L Tj.

(Jud.

Co. v. Kitching

8^

others (6 Juta, p. 309)

Postea.

14th September.

JoEissEN,

J.,

in delivering judgment, said

:

In

this case for the

setting aside of a writ of execution, the applicant bases his applica-

tion on the
is

ground that he

only a joint-owner with

six

is

five

not a partner in a company, but
others of

some claims which the

He

owners were ordered by the Court to vacate.

is

therefore

willing to pay a sixth of the damages and costs, but denies that he
is also

severally liable for the whole amount.

that the presumption

is

When

against him.

It

is clear

six persons

to

me

go and

peg (with the question whether they were entitled to do so I have
in this application nothing to do) and when they do not register
,

the claims in their individual names, but in the

name

of a gold

mining company called the Phoenix, and when they go further
and appoint managers of the company, who in an action against
them as managers defend themselves as such, then the conclusion
is obviotis that they have formed a company, of course with the
Execution can therefore legally be
object of making profits.
levied against one of the partners.

with

The

costs.

Attorneys for applicant

Booth and Wessels.

:

Attorney for respondent

:

A. B. Tancred.

application

is

refused

—
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THOMPSON

Cormn:

KOTZE,

C.J.

V.

PULLINGER.
1894
22 May.

BREACH OF CONTEAOT— SPEOIPIC PERFORMANCE DECREED.
managing director of the S. Gold Mining
of manager of the company for twelve
months at a fixed salary and the option for twelve months to tahe up 2,000
Before the termination
shares in the company at par i.e., at 11. per share.

Plaintiff agreed with defendant, the
Co.,

to

accept

the

position

—

of the contract the plaintiff was wrongfully dismissed from the service of the
company, and then claimed delivery hy defendant of the 2,000 shares
Defendant refused to
against payment of 2,000Z. in terms of his contract.
comply with this demand, contending that defendant's option lapsed with his
-The Court decreed specific performance. In an action against
defendant for specific performance of a contract, or, if that was impossible,
dismissal.

—

—

for damages, held: seeing that defendant, on whom the onus probanda
lay, had not proved that shares of the B. Company were to he oltained on
exchange on the date of the breach of contract, and seeing also that defendant ought not to be placed in a position to he able to derive advantage from
the breach of contract by

any

increase in the value of the shares, of the

probahility of which he, as head of the company,
he able to judge

was in a

than plaintiff, the plaintiff was entitled

better position to

to specific

perform-

ance of the contract.

This

action

was heard before the Chief Justice on the

22nd.

May

in the Circuit Court at Johannesburg.

Thompson claimed from PuUinger, the chairman

of the Buffels-

doorn Gold Mining Company, delivery of 2,000 shares in the
said company against payment of 2,000^., and in
was unable to deliver the shares, payment of

case the defendant
2,000^.

by him

as

damages.

The agreement on which
following correspondence

action

was taken arose out

of the

:

Johannesburg,
9th September, 1893.

Chas. Thompson, Esq.,

JohanneBburg.
Sir,
I hereby agree to give you an option on 2,000
(two thousand) shares iu the Buffelsdoorn Gold Mining Company at the par value of II. per share during the period of

Dear

—

twelve months that you are the manager of the above company,
as per the agreement entered into by you with the directors.

Tours

faithfully,

D. PuLLINGEB.

—

—
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The agreement, of wMoli mention was made in the ahove
was contained in the f ollowiag letter

letter,

1^94

Thompson

:

V.

PUT.T.TNQEB.

Buffelsdoorn,
26tli

0.

Thompson, Esq.
Dear Sir, I hereby beg

—

follows

to confirm

August, 1893.

our verbal agreement as

:

In consequence of your agreeing to visit and examine the
property of the BufEelsdoorn Company, I give you the option of
accepting or rejecting the appointment of manager of the company on the following terms.
Salary to be fifteen hundred pounds (1,500Z.) per annum.
The agreement to be for twelve (12) months fixed, and three

months' notice of cancellation of this agreement at the end of
the twelve months or later to be given on either side. I further
give you a free call on two thousand (2,000) shares in the
Company at the par value of 11. per share during

EufEelsdoorn

It is clearly understood that

the twelve months' agreement.
this option

on 2,000 shares

is

only in the event of your accepting

the management of the company you to take over the management as soon as you can leave the Langlaagte Eoyal Company.
:

I remain

Yours

faithfully,

D.

The

plaintiff

assumed the post of manager

J,

PuLLINGEE.

company hut
between him and the
of the

;

some months
board of the company, the result of which was that he, in January,
1894, was dismissed from his post as manager. Thereupon the plaintiff instituted an action against the company for wrongful dismissal,
and got judgment in his favour for the sum of 330^., with costs.
afterwards a difference arose

After his dismissal the plaintiff gave notice to the defendant of his
intention to make use of the option granted to him to buy 2,000

same against payment by
comply with this
plaintiff
that
the
could
not, on account of
contended
as
he
demand,
his
option
or
caU.
further
on
rely
his dismissal,
Thereupon this action was instituted. After having heard Ourlems for the plaintiff, and Wessek for the defendant, the Court
intimated that, as defendant could not derive any advantage from
the wrongful dismissal, it was satisfied that the defendant must
shares,

him

and demanded delivery

of 2,000^.

of the

The defendant

refused to

—

^^^
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^
Thompson

fulfil

his otligation as against the plaintifP,

question then remaining was, "

What

is

and that the only

the plaintiff entitled to?"

-PULLINSBB.

Wessels

We

:

respect to shares

have here to deal with a share transaction with
which are obtainable on Exchange. At the date

—

of the breach of contract

viz.,

the 23rd of March, 1894

—Buf-

felsdoorn shares could be bought on the market at 25s. each.
The
plaintiff is therefore entitled, as damages, to the difference between
20s.

and 25s.— namely,

Curlcins (with

him

5s.

per share, or 500/. in

Dickson)

:

The

all.

plaintiff is entitled to specific

performance of the contract i.e., to delivery of the shares, which
he wishes shall be done. If this order is not granted, then the
defendant will derive advantage from his wrongful action. The
defendant, as chairman and managing director of the company,
knows well that the shares of the company will rise, and intends to
make a profit by breaking his contract. As the defendant is acting
in this manner, the plaintiff is entitled, not merely to a money
compensation, but to specific performance of his contract by the

defendant.
Cur. ad.

KoTZE, 0.
said

:

vult.

4th July.

Posted.

The

J., after

having shortly discussed the correspondence,

contention of the defendant, that the plaintiff has

by his dismissal from the service of the comduring the hearing of the case as inadmissible,

forfeited his option

pany, struck

me

and I decided against the defendant on this point, because it
appeared that the dismissal was not due to the plaintiff's fault, and
that the defendant could not use

it

as an excuse for the non-

fulfilment of his obligation to the plaintiff.

The

question therefore

remains. Is the plaintiff entitled to delivery of the 2,000 shares
or the value thereof at the time of breach

admitted to be the 23rd

(of

March)

?

It

was

or

mora, which

Buffelsdoorn shares were sold about this time for 25s.

Wessels therefore took up the position that the
entitled

;

Advocate

plaintiff

was

only to the sum of 500/. as damages, that being the

difference

shares

is

also admitted that

between the value at par and the market value

of the

in other words, that the plaintiff ought to be satisfied only

with the id quod

interest.

This has, however, been disputed by

Mr. Curlewis, who urged that the

plaintiff is entitled to specific
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performance of the contract, i.e., the delivery of the shares, and that
he cannot he compelled to accept 500/. as compensation. In the
case of Cohen v. Shires, McHattie and Kinn (Kotze's E,ep. 1880—84,
p. 48;

it

was

demand

laid

down by

Court that a purchaser

this

show

specific

nnder the Eoman-Dutch law, the rule laid down by
§ 157), nemo potest prcecise cogi ad factum,
cannot be observed. It is true that Voet (19, 1. 14) declares himthat,

Pothier (Yerbindtenissen,
self in

favour of this rule

;

but his opinion

other great authorities, and with the practice

South Africa.

Voet

correct principles of

instance,

Civile,

in conflict with the

now

followed

although other jurists

Huber, Yan Leeuwen and Yan der Keesel

conviction that the

perform the

compelling

contract,

where

all

over

on what he considers the

relies especially

the Jus

is

—express

of the defendant

accordance with the principle of the

—

for

their

to specifically

his power,

this is in

Eoman-Dutch

is

more in
law.

The

right of a plaintiff to the specific performance of a contract, where

the defendant
it is

is

is

said that in a contract of purchase

are daily dealt in on the market, as
is

beyond all doubt. But
and sale of shares which
a rule, no specific performance

in a position to do so,

decreed, because the

payment

of compensation, calculated

by the

between the purchase price of the shares and that at
which they can be obtained at the time when the defendant is
placed in mora, is a full and satisfactory compensation. With
difference

respect to transactions in the public funds, and shares in companies
which can daily be obtained on the market without difiiculty, this
but not with respect to shares which cannot easUy be
is the case
obtained, nor where, owing to some circumstance or the other, the
rule ought not to be applied.
(2 Story, Bq. § 717, a 3 Parsons on
In a well-known case on this
Contract, part 2, Division 2, s. 3.)
;

;

point, specific performance of a contract for the sale of certain

shares in a railway

company was granted.

the following reasons for his judgment

:

Shadwell, Y.-C, gave

—" Now, I agree that

it

has long since been decided that you cannot have a biU for the
specific

performance of an agreement to transfer a certain quantity

But in my opinion there is not any sort of analogy
between a quantity of 3/. per cents., or any other stock of that
description (which is always to be had by any person who chooses
of stock.

Th^son
^

"•

entitled

is

performance of a contract of purchase and sale,
and cannot be compelled to he satisfied with compensation id quod
interest.
In that case I took occasion to examine the authorities to

to

1894

K°t^^-J-
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to apply for it in the market),

1894

PuiLLNaEE.

zc^

•

and a

certain

number

of railway

shares of a particular description, which railway shares are limited

Thompson

•

in number, and which, as has been observed, are not always to be
had in the market."
rpj^^g
Yiew was confirmed on appeal. The question arises, however,

on

whom does the

onus lie to prove that shares in the BufEels-

Company were easily obtainable in the market in the month
March ? Under our law the option to demand either specific

doorn
of

performance, or damages,

is left to

the plaintiff.

(Grotius, 3, 15. 6;

Huber, Hedendaagsohe Eechtsgeleerdheid, 3, 2. 10.) This is no
more than fair, as it may well happen that a plaintiff may find it
more advantageous to pay damages than to deliver the thing sold,
and in this way may derive advantage from his breach of the contract.
is

I

am

speaking, of course, of the case where the defendant

in a position to carry out his contract.

(Of.

Story on Contracts,

717 a.) It appears, therefore, to follow that the onus of proof
rests upon the defendant, and, where there is a doubt, the plaintiff
is entitled to delivery of the shares bought by him.
There is no
s.

evidence before the Court to lead us to the conclusion that in
March, 1894, it was possible to buy 2,000 shares ia the Buffelsdoorn Company on any day in the market and, even if this were
so, we have the fact that the defendant is the chairman and
;

managing

company, and is therefore in a better
know whether the shares will rise or
was in a much better position than the plaintiff, and he
director of the

position than
fall.

He

anyone

else to

must not be allowed the possibility of deriving benefit to himself
from this fact. I have therefore come to the conclusion that the
plaintiff is entitled to delivery of the 2,000 shares against payment
of 2,000/. to the defendant, who must pay the costs of this suit.
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STETJBEN

P. P. T.

Coram:
JOEISSEN,

V.

¥. J.
and 110 of
administration and

Sections 109

Law

MOLLBE.

21 of 1880, "for regulating the due

'

distribution of insolvent estates within this province,"

bond in the insolvent
and had been debited by the respondent,
then Secretary of the Bepublican Board at Johannesburg and
trustee in the estate, with an amount of 266/. 10s. as his share of
the costs of the estate.
He contended that he was liable only for
the costs of administering the property specially mortgaged to
him, and not pro rata for the administration of the whole estate.
applicant was the holder of a mortgage

estate of

The

M.

C. Struhen,

liquidation account had, however, already been confirmed in

June, 1894.
Wessels, for

Preferent creditors have not to con-

applicant:

tribute towards the cost of administering the whole estate, but only

which they hold their preference.
In re Insolvent Est., Reinach,
2 Laurence, p. 134.) Objections may be brought even after con{Paterson
firmation of the liquidation and distribution account.
V. Umzinto Sugar Company, Buch. 1876, p. 160.)
to that of the property over
(Sect,

8 of

Law

21 of 1880

Curlewis, for respondent
costs of administration.

:

;

Preferent creditors must share in

{In re Reinach, supra.)

The time

all

for

lodging objections has passed, and a liquidation and distribution
{Stewart's Assignees
account when once confirmed is res Judicata.
V. Wall's

Trustees,

3 Juta,

p. 243.)

Although applicant

alleges

him
by law.

that he was ignorant of this confirmation, that does not entitle
to raise objections after the lapse of the time prescribed

{Van Sooren

189i
'—~'

collection,

are peremptory provisions.

The

J.

v. Goosen's Trustees,

4 Juta,

p. 41.)

The Court agreed with this view and dismissed the application.
The liquidation account had lain for inspection dui-ing the period
prescribed by law, and the applicant was aware of this he might
;

have brought his objections during that time, but could not expect
that they should be considered now.
Attorneys for applicant

Booth and Wessels.

:

Attorney for respondent

:

Paul Nel.

•,

orfoto'

—
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Coram:
joBissEN,

J.

THE TEANSVAAL GOLD ESTATES COMPANY, LTD.,
^j^j) rpjjjg NOOITGBDACHT GOLD MINING
COMPANY, LIMITED,

1894
15 September.
1

THE EEGISTEAE OF DEEDS.

October.

The Volhsraadhesluit of the ith August, 1886, Art. 1304, applies loth fopersonse
This Volhsraadhesluit has superseded
naturales and personse jiu-is.
sect. 14 of Law 2 of 1883 "for military service in the South African
Eepuhlic." It is not in conflict with sect. 14 of the Convention of London
of 21th February, 1884.

The

applicants prayed for an order on the Eegistrar of Deeds to

register

them as owners of the farm Nooitgedacht, situated in the
Lydenburg, which they had purchased, and on which they

district of

had also paid transfer duty.
The respondent refused to register applicants as aforesaid, on
the ground that the owners of the farm, who resided abroad, had
not paid the war tax as they were bound to do under Yolksraadbesluit of 4th

August, 1886, Art. 1304.

Wessels, for the applicants
Art. 14 of the Military Law for the
A. Eepublic (Law 2 of 1883) must be read in conjunction with
Volksraadbesluit of 4th August, 1886, Art. 1304
owners of
land resident abroad must, therefore, in the event of war, either
:

S.

;

send a fully-equipped white man or pay a tax of 20^. -As the
Landdrost had not called upon applicants in terms of the further
provisions of this article to fulfil their obligation, they had not
been able to send such a substitute.

The

provisions

of

sect.

14 and of

the

Yolksraadbesluit

of

4th August do not apply to personce juris, but only to personcB
naturales.
To impose a tax, on persons resident abroad, higher
than that on those resident in this State is a breach of Art. 14 of

the

London Convention.

[JoRissEN, J.

who

:

The

last contention is incorrect, as

Burghers

reside abroad are also liable to the tax.J

Coster, for respondent
After the Court's expression of opinion
with regard to Art. 14 of the London Convention, it is not
:
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On what

necessary to argue that point.

base the distinction they

grounds can applicants

make between

personce naturales

^^^^

and TheTeans-

personm juris with respect to this

article ?
Both equally enjoy the ^st^es "co.
protection of the law for their properties, and both should therefore Ltd., and the

participate equally in the burdens connected therewith.

With regard
Commit

daoht G. M.

was duly published in the

to the notice, it

of the 18th June, 1894, but even

were not

if this

would not prevent the Government from claiming

so, it

its taxes.

Cicr. ad.

Postea.

Staais

^°-'

^™-'

TheRegisDEEosy

vuU.

1st October.

JoKissEN,

J.,

gave judgment

This application to compel the

:

Registrar of Deeds to pass transfer of a certain farm must be
dismissed

with

Volksraadbesluit

costs.

1886, Art. 1304, superseding Art.

of

the

Law

14 of

4th

August,

2 of 1883,

is

peremptory, and provides that the war tax shall be paid, and that

no transfer

shall be passed until this is done.

2)cvsonm naturales

with England
is

imposed in

and

personce juris.

It applies both to

The Convention

entered into

does not apply, as no differential taxation whatsoever
this case.

Attorney for applicants

:

A. W. Baker.

MAOHATTIE

Coram:

g_

deKORTE.J.

FILMER.
1894
declared not of force in this State; consequently a creditor is
on
entitled to cause the estate of his debtor to he placed under sequestration

Lex Anastasiana
a claim for

\Qol.

purchased ly such creditor for

iOl.

applicant applied, on the 5th of October, 1894, for an order
placing the estate of the respondent under compulsory sequestration

The

on a judgment for

105^., to

which the respondent had made a

return of nulla bona.
It appeared that the applicant

the insolvent for the
o.

sum

had purchased the claim against

of 40/.

X

6 October.

:

:
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Maohattib
FiLMEB.

Cloete, for

respondent, opposed on the ground that applicant's

claim must be considered as a claim for 40^. only, and therefore

did not

fulfil

the requirements of the law.

Jacolsz, for applicant

:

The Lex Anastasiana

is

not of force in

this country.
Ciir. ad. vulf.

6 Octoher, 1894.

Postea.

De Koete, J., gave judgment granting the application on the
grounds that the respondent had committed an act of iasolvency,
and that the Lex Anastasiana was no longer of force here. His
Lordship remarked that the majority of the Bench of the Eastern
Province of the Cape Colony had upheld the contrary view in the
case of Deschamps v. Van Onslin (6E. D. C. Reports, p. 22), Judge
Barry dissenting this decision had, however, been overruled by
the Supreme Court of the Cape Colony in a later case {Seavill v.
CoUey, 1 Shiel, 320), where it was held that the Lex Anastasiana
had been abrogated in South Africa. With this judgment his
Lordship, and also the Chief. Justice, concurred.
;

HX PARTE HAMMAN.

Coram

deKORTE.J.

DOMICILE— CHANGE

1894
October.

^^"^

si'""«^«

OF,

domiciled in this country removed

NOT PEESTJMED.
to

MasTionaland, and after having

there cohabited for about tiventy months, the

husband deserted

his wife.

Shortly after this desertion the wife returned to this State

and applied to
this Court for leave to sue her husband, who was abroad, in an action for
divorce.
On the question as to whether the Court had jurisdiction or not
HELD, that prima facie the Court had Jurisdiction, and that the onus of
proof to

the contrary lay

on the husband.

The applicant, Anna Sophia Hamman, had been married in
March, 1888, at Martinus-Wesselsstroom, to Albertus Martinus
Hamman. They lived together in this State until March, 1892,
when they removed to Mashonaland and there continued to live

Hamman

In January last
deserted the applicant, who
shortly afterwards returned to this Eepublic, and applied to the

together.
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Court here for leave to sue her husband pro deo for divorce, on the

ground

At

of malicious desertion.

Ex parte

the hearing of the application in chambers before Judge

De

Korte, his Lordship expressed a desire to hear authorities on
the point whether the Court had jurisdiction to grant the applica-

As

tion.

the parties had removed from the Eepublic to a foreign

country, where they had resided for a period of about twenty

months, the question arose, had the husband not chosen a fresh
If so, it would also be the domicile of the wife,
and the Court of Mashonaland would then be the proper foruin
before which the action should be brought.
The further hearing of the application was postponed to enable

domicile there ?

applicant's counsel to look into the authorities.

Muller, for the applicant

:

Hamman

had not

lost his domicile

here by removing with his wife to Mashonaland, which in 1892

was a country of savages, almost uniahabited by whites.
The
mere fact that a person has left his country, even for years, does not
(Grroeneraise the presumption that he has changed his domicile.
wegen. Consult, en Adwijs, Yol. VI. Cons. 153 quoted with other
;

authorities

77

—

in

cited

81, p. 66.)

WeatJierley v.

Weatherley,

Kotz^'s Reports,

Before a person can be deemed to have

lost his

former domicile, it must appear clearly, animo et facto, that he has
chosen the new abode as a permanent and fixed residence.
Furthermore, the onus of proving a change of residence rests on the
husband.
a

man had

(Yoet. 1, 99

;

Adams

v.

Adams, 2 Juta,

p. 24.)

Where

married his wife in the Cape Colony, and had resided

with his wife and children first ia Natal and then in the Orange
Free State, where he had deserted her, the wife was granted leave
by the Court of the Eastern Districts of the Cape Colony, five
years after such desertion, to institute an action for divorce against

him

in that Court.

{Mason

v.

Mason, 4 E. D. C.

With

p. 330.)

regard to jurisdiction, see Story's Conflict of Laws, 7th ed.

p.

258,

in notis.

was granted on the grounds that the Court
had jurisdiction, and that the burden of proving the
contrary was on the husband.

The

prima

application

facie

Attorneys for applicant

:

Bootli

1894

and Wesads.

x2

H amma w

.

:
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THE STATE

Coram

MORICE,

J.

ZWAETLAND.

1894
23 October.

An

indictment should state the

name of the owner

or possessor of the

property.

came before the Judge as Judge of the week.
had been sentenced by the Acting
Landdrost at Carolina to two years' hard labour on a charge of
theft, or being accessory thereto, and of being in possession of
stolen goods knowing them to have been stolen.
The Judge said that the summons was very defective, as the
name of the owner or possessor of the stolen goods was not
This

case

The

accused, Zwartland,

mentioned.

The

State

Attorney admitted that the indictment was faulty,

but drew the attention of the Court to
the State Attorney

and return

it

is

empowered

to the Landdrost.

Law

2 of 1894, by which

amend defects in an indictment
It had not been the practice of

to

the Court to quash convictions for purely technical defects, unless

the accused had been prejudiced in his defence.
Jacohsz, for the accused, argued that the indictment

was very
and that the conviction should be quashed, as no one
could be convicted of a crime with which he was not charged in
the indictment. In this case, it had not been alleged who was the
owner of the stolen property, and moreover the conviction was
founded on evidence which should not have been admitted under
irregular,

the indictment.

His Lordship said that he would not intervene where the errors
trifling and technical, but the irregularities in this case were
of such a nature that he had no hesitation in quashing the judgment

were

of the Landdrost.

.
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LIQUIDATOES OF THE EEPUBLICAN AND
COLONIAL LOAN AND AGENCY COMPANY

Coram

:

iieKORTE,J.
ameshopp, j.

MORICE,

V.

J.

MOLLEE.
1894

Claim in reconvention allowed against a company in liquidation, for moneys
received by
estates,

secretary, in his personal capacity as trustee in insolvent

its

and

deposited with the company, where, aJthoiigh the moneys

claimed hy the creditors of the

all been

estate, the secretary,

had not
as trustee, had

been held personally liable.

In

was sued for payment of the sum of
by him to the Eepubliean and Colonial Loan
and Agency Company. The defendant admitted the debt, but
pleaded that the amount should be set off against a claim for
3,465/. lis. lid., moneys deposited by him with the company and
this case the defendant

1,912/.

lid. due

2.S.

belonging to certain insolvent estates of which he was trustee,
and for which moneys he was personally liable, as appeared
from a judgment already given against him. He also claimed in
reconvention the
It

sum

of 250/. as

damages

appeared that the defendant had

company during the year 1893, and

for wrongful dismissal.

been secretary of the

had been elected
and had lodged the
company to an amount of
liquidation.
He was liable
that he

trustee in several estates during that period,

moneys

of

such estates with

the

3,465/. lis. lid. at the time of its

The
company had been in accordance

personally to the creditors of the estates for this amount.
depositing of such moneys with the

with an established practice, and took place with

full

knowledge

of the directors.

Leonard, J,

debt sued for

W.
is

(with

him Curlems),

for the defendant:

As

the

admitted by the defendant, the only question for

amount
against the sum due to him by the company, and for which he is
The
liable personally to the creditors of the several estates.
fact of the company being in liquidation in no way destroys its
liabilities.
The company still exists, and will only cease to do so
when the Court has granted an order dissolving it finally. The
decision is whether the defendant is entitled to set ofE the

defendant

is

not a contributory, but an ordinary creditor of the

1

November.
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LiQTJLDATOEs

company, and as such

him

amount due by
97 of the Articles of

entitled to set off the

is

sum due

against the

to

him.

...

By

sect.

Eepdb.&Col. _A.ssociation
the shareholders assume liability for the actions of
IjOan and
Aqenct Co. officials of the company. It would be inequitable and unjust to
_

—

MoLLEB.
--

condemn the defendant

to

pay

which the company had in
Wessek (with him

its

Ud. when he was resum of 3,465^. lis. lid.,

1,912^. 2s.

sponsible personally to the creditors for the
possession.

Coster), for the plaintiff

company, contended
off, as it was con-

that the claim of the defendant could not be set

tingent or conditional, and a present debt could not be set
a contingent claim.
3 Menz. 317,

&

off agaiast

{Redlinghuis' Trustees v. Sussome's Trustees,

Yoet. (16,

2. 17.)

The money had not

yet been

claimed from the defendant, and until this had been done his claim

was not liquid. The liquidators protected the rights of creditors,
and the defendant was therefore not entitled to set off a sum
which had been lodged with the company in breach of his duty as
laid down by sect. 100 of the Insolvency Law.
He became a

company ex suo delicto. The powers of hquidators
company were more extensive than those of the company itself
before its dissolution.
They could cause the rights of creditors to be
respected, as being independent of and higher than those of the
company, and equitable defences which might be raised against
the company were often of no force against the liquidators
as representing the creditors.
(Emden on the Wiading-up of
Companies, p. 96.) The indemnification of officials of the company,
mentioned in Art. 97 of the Trust Deed as being guaranteed by
creditor of the

of a

the shareholders,

is not intended to apply to cases where the
has been caused by the deliberate negligence of the officials.

loss

Leonard, in reply, denied that the claim of the defendant was
contingent, as he

must obtaiu possession

of the

money

in order to

satisfy the claims of the creditors against him.

There could be
no question as to the liquidity of the claim for 750/. for which
judgment agaiast him had been obtained abeady. In an action

by a liquidator, the defendant is entitled to set
by way of a claim in reconvention. (Emden
on the Winding-up of Companies, p. 109.) As between persons
who are not members of the company, and the company itself, this
right of set-off remained unaffected by the order for dissolution
for debt instituted
off

an

illiquid claim

OF THE SOUTH AFRICAN REPUBLIC.
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p. 135), so that tlie right of the defendant to set ofi his

claim remained imimpaired.

Keptib.

Cur.ad.mtt.

_

,

,

Ann
Agency Co.

1st

of the defen-

dant in convention.

De Korte, J. This is an action instituted by the plaintiffs for
an amount of 1,912/. 2s. lid., which they allege to be due, in terms
of an account annexed to the summons, to them by the defendant,
who was formerly secretary of the Eepubliean and Colonial Loan
and Agency Company. The defendant admits being indebted in
this amount, but says he has a claim in reconvention, which arose
under the following circumstances. During his period of office as
:

secretary of the company, the defendant

was appointed trustee ia
and an agreement
existed between him and the company, whereby he undertook to
give to the company all fees and commissions which he obtained
as trustee, in return for a fixed salary. He handed over an amount
of 3,465/. lis. lid. to the company, and, as he is personally liable
to the creditors of the several estates in which he was trustee, the
liquidators are not entitled to the amounts they claim until the
several insolvent estates in his personal capacity,

moneys of these different estates are returned to him, or security for
them given. The defendant says, further, that, according to the
written agreement, he could not be dismissed except after three

months' notice; that the liquidators dismissed him without any
notice,

and

83/. 6s. 8c/.

that,

was

as he

per month, he

is

at

the time drawing a salary of

entitled to a further

amount

of 250/.

as damages.

The only

question in this case

is

whether the defendant

is

must indemnify him against
in which he acted as trustee, and for which

entitled to contend that the plaintiffs

the claims of the estates

he

is

The

personally liable, before they can succeed in their claim.
plaintiffs

the defendant

contend that their claim
is

merely contiagent,

become a debt when the

i.e.,

is

now

due, while that of

conditional,

and

creditors claim those amounts.

will

only

I cannot

The defendant is liable personally, and the
moneys may be demanded from him at any time; and in one
agree with this view.

instance, viz., in the case of Botha v. Moller as Trustee in the Insolvent Estate of J.

& Goi,.

liOAlT

,

-.-r

Novemher, 1894.
The Court unanimously gave judgment in favour

Fostea.

J894

LiauiEAioES

E. and B. J. Morhel, judgment has already

mollee.

—

:

:
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LiaTOTATOEa
Repttb.

&,

Coi,

Loan and
AOENCT Co.
V.

claim can be set

Did the

against a

off

liability or

obligation

test

whether a

company in liquidation is this
upon which the suit is founded

was it in being at the time when the order for
was granted ? In casu the several amounts were already
the time of the liquidation of the company, or they became

ah-eady

exist, or

liquidation

MOLLEB.

due at
De

The

been given against him for the sum of 750/.

1894

Korte, J.

due as soon as the Coui't confirmed the liquidation accounts in the
insolvent estates.

am

I

demand

therefore of opinion, that the defendant
security

is

entitled to

from the liquidators for the amounts paid

ia

by

him, as trustee of the several insolvent estates, before the liquidators

can claim payment of the amounts due by him.

Coram
JOEISSEN,

Attorneys for plaintiffs

:

De

Attorney for defendant

:

P. Nel.

and UecJcermann.

NIBBUHR
J.

EABIB.

1894
1

VilUers

November.

PROVISIONAL SENTENCE.—EXCEPTION.—J^OiV LOCUS STANDI.
Provisional sentence granted in favour of the plaintiff,
capacity, on

a promissory note of which he

who

sued in his private

ivas the holder in his official

capacity.

Wessek moved for provisional sentence on the following promissory
note

:

£636.

Twelve months after date I promise to pay to Mr. C. H. Ch.
Niebuhr, or his successor, as representative of the Luneburg
Congregation or order, the sum of six hundred and thirty-sis
pounds

sterling,

with interest

at

six

per

cent.,

for

value

received.

(Sgd.)

Luneburg,

1st April, 1893.

As
(Sgd.)

„

Sureties,

H. KoHRS,

senr.

A. HiNZB, senr.

"W. Eabie.

:
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The promissory note was
to C.

indorsed

first to

313

E. Eabie,

then

senr.,

Kohrs, and finally came again into possession of the

plaintiff

Eabie.

Kleyn (with him Krause), for defendant, excepted to the summons
the promissory note

representative

is

payable to the plaintiff in his capacity as

the Lutheran Congregation of Luneburg, he

of

should appear as plaiatiff in his

He

capacity.

official,

cannot sue in his

and not in

his individual,

own name on a promissory

note

which he holds as representative of the congregation.
Wessels

:

It

is

competent to the

individual or his
sect.

127

;

in his

(Story on Promissory Notes,
Sohroeder, Kotze, Eep. 77

of a promissory note can sue
J.,

The promissory note

p. 233.)

do

to

Kleyn, in reply

v.

(Per Buchanan,

If the indorsee

more competent

plaintiff to sue in either his

capacity.

Cape Coinmercial Bank

own name.

E. D. C.
order.

official

The nominal holder

p. 161.)

:

is

—81,
on

it

in Findlay v. Saines, 3

is

payable to Niebuhr or

competent to sue on

it,

the holder

is still

so.

The

cases quoted are not in point.

In

this

payable to the plaintiff in his capacity

case the promissory note

is

as representative of the

Luneburg Congregation, and he should
show that the promissory note

have sued as such, unless he could

had become

his private property.

Provisional sentence was granted as prayed.
Attorneys for

Njebuhk
V.

as legal holder.

As

1894

plaintiff

:

Roath and Wessels.

Attorney for defendant: P. A. M.

Cloete.

—
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Coram

VAN BEUOE

H.

:

N.O.

eeKORTE,J.
AMESHOFF, J.

MORICE,
1894

2 November.

COETZEE.

D. 0. P.

J.

Where a person has taken upon himself the payment of the delta of a third
party, he can he compelled in law to carry out his undertaking, even if it
^°^^ '*"* appear

from

his accepted offer, or

from

the

summons, what

the

consideration was.

compel the defendant to the

This was an action

to

formance of a certain

offer

The

made by him

to,

specific per-

and accepted

by, the

was the trustee ia the insolvent estate
of certain A. C. P. Ooetzee, which was placed under final sequesOn the 20th of December
tration on the 10th of August, 1893.
of that year a certain offer was made by the defendant to the
plaintiff in his capacity as trustee, which was accepted by the
P. Coetzee at meetings held on the
creditors of the estate of A.
29th January, 1894, and 14th March, 1894. The offer read as
plaintiff

N.O.

plaintiff

C

follows

:

Mr. H. "W. Ya-S Beugb,
Trustee in the Insolvent Estate of A. C. P. Ooetzee,

Lydenburg.
Sir,

— On

insolvent, I

payment

behalf of Mr. A. 0. P. Ooetzee, the above-named

have the honour hereby to make you an

of the

sum

ofEer of

of 500Z. sterling, in full settlement and

proved in accordance with the

satisfaction of the claims

notice

calling for same, published in the Staats Courant, with the"

exception of the amount due to D. 0. P. Ooetzee, jun., and,

pay aU

further, to

including those

costs in connection

of

to-day's

and the taxed

expenses,

A. 0. P. Ooetzee.

The

sitting,

conditions

and the balance,

and

witnesses'

costs in the matter of the arrest of

the said 500?. are as follows,

payable in three months

with the commission,

sheriS's

;

viz.,

upon which I propose

to

a promissory note for

pay

150?.

a promissory note for 150?. payable

months from the date

of

These promissory notes wiU be signed by me in favour
you as trustee.

of

in four

;

200Z., in five

agreement.

Tour obedient
(Sgd.)

As the defendant failed to
payment

in terms of his

fulfil his

offer;

servant,

D. 0. P. Ooetzee.

undertaking, he was sued for

he,

however, excepted to the
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summons on
disclosed

it

the ground that it contained no grounds of
no consideration for the offer to pay.

action, as

1894

Van
Beuoe N.O.
V.

W.

Leonard, J.

(with

must be considered

him

Curlewis), contended that the offer

either as the performance

hy one

obligation in a bilateral contract, or as a donation.

donation, that should have been alleged in the

summons

COBTZEB.

side of his

If
;

it

if,

was a
on the

other hand, it was an obligation which the defendant had taken
upon himself by a bilateral agreement, then the causa dehiti should

have been

of

{Alexander v. Ferry, Buch. 1874, p. 59.)

disclosed.

Wessels (with

him

an accepted

offer

Jacobsz), contra, contended that the allegation

was

It was unnecessary to state
owed its existence. The rule

sufficient.

the consideration to which the offer

of law, ex nudo pacto nan actio oritur, did not prevail in

Dutch

Eoman-

law.

The Court

dismissed the exception, as

was

it

considered that the

and that the defendant should have pleaded that the offer was conditional, if he
considered it such, in which case he might have led evidence in
allegation of an accepted offer

sufficient,

support of his plea.
Attorney for

plaintiff

H.

:

Attorney for defendant

:

Scholtz.

P. Nel.

THE TEUSTEES OF THE BAEBERTON

Coram

PEOSPEOTING- SYNDICATE

dbKOETE.J.

:

ameshoff, j.
V.

Db.

A

shareholder,

upon

his

who hythe

of a syndicate is hound to pay the talance due
happening of certain contingencies, is, if the

articles

shares upon

the

syndicate becomes insolvent,

still

happe7iing of such contingencies.

formed do not become

MOEICB,

J.

veal.

hound

— The

to

pay such

articles

balance only upon the

under which a syndicate

is

inoperative' on insolvency of the syndicate.

This was an appeal from a judgment

of the

Special Judicial

Commissioners of Johannesburg. The appellants had sued the
respondent for 218/. 156'., being the balance of the purchase price of

250 shares ia the Barberton Prospecting Syndicate

allotted to the

1894
2 November,
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respondent in August, 1886.

Teustees

syndicate prescrihed that 2s.

Babbeeton
PEOSPECTINa
Syndicate

Da. Vbai.

Art. 27 of the trust deed of the

per share should be paid upon
and that the balance should be payable in instalments
not more than 2«. each thirty days' notice of such calls to be
6rf.

allotment,
of

;

given to shareholders.

To

the defendant raised

this

the exception that the whole

balance could not be claimed from
conflict

with the above

him

at once, as that

This exception was upheld in the Court below, and' the

now

was in

article.

trustees

appealed against that decision.

Wessels (with

him

Cloete), for appellants, criticised the decision

and contended that the articles of association
force by the insolvency of the syndicate, and that

of the Landdrost,

had

lost their

the provisions of the Insolvency
the directors,

Law now

took their

place.

As

and appointments of the syndicate had ceased
of association too were no longer operative.

officials

to exist, the articles

Leonard, for respondent

:

Before the insolvency of the syndicate,

the respondent was liable only in terms of the

articles of association,

and his liability could not be increased by the insolvency. He
bought the shares on the condition that he should pay as provided
He could not, therefore, be compelled to pay the
for in Art. 27.
whole amount at once. It was not a debt ipso jure, but a debt which
only became recoverable after thirty days' due notice had been
given to shareholders.

De

Kokte,

J.,

was

Ameshoff was

of opinion that the appeal should be allowed.

The summons did not
had acted according to the provisions of
was not sufficient to state that the respondent had to
of a contrary opinion.

allege that the trustees

Art. 27

;

it

pay the whole balance immediately because the syndicate had
become insolvent.
MoEiCE,

J.,

concurred with the judgment of Ameshoff, J.

The appeal was

dismissed with costs.

Attorneys for appellants
Attorneys for respondent

De Jong and Stagmann.

:

:

Rooth and Wessels.

:

;
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JAMES HAT

Coram

KOTZE,

V.

THE AFEICAN GOLD EECOVEET COMPANY.
Sect.

MOBICE,

(c)

J.

of the Patent Law also applies

to inventions which are not new in oilier
when want of novelty is pleaded it may he shown that the
patented invention was used ahroad at the time when it was patented here.
It is not sufficient in an action for cancellation of u, patent to allege as a

29

C.J.

JOEISSEN.J.

countries, so that

—

ground for such cancellation that
but particulars must he given

This was an action

to

the final specification of the patent is faulty,

show in.what

respect

it is

faulty.

47 and
and other

for oaneellation of certain patents, Nos.

74, containing special processes for the extraction of gold

precious metals from their ores (see the case of The African Gold

Recovery Co.

v.

the defendant

Lace and Thompson,

ante, p. 240), of "which patents

company was the lawful

holder.

The

plaintiff

obtained leave, in terms of the provisions of the Patent

6 of 1887), to challenge the validity of the said patents, and
stated in his attack on Patent No. 47

had

Law (Law
now

(1) That the patentees
inventors
first
and
true
were not the
(2) That the patented
the
time
it
was
patented
process was not new at
(3) That the
process was not patentable on terms of sect. 1 of Law 6 of 1887
(4) That the final specification was faulty ; (6) That the patented
process had been previously in use in this country by certain Julian
H. Forbes on certain properties on the Witwatersrand Goldfields,
The
among others, at the Pioneer Gold Mining Company.
summons further proceeded to mention certain specifications of
:

;

;

patents in different countries as proving that the patented process

was not new, and that the patentees here were not the first and
true inventors, and also a list of scientific books treatiag of the
extraction of gold, &c., from ore by cyanide of potassium.
To this summons the defendant company raised the following
exceptions

:

—

(1)

With regard

to the allegation that

the final

was not stated in what
specification
should
have been done in
faulty,
as
was
specification
respects the
of
Law
6
1887.
of
sub-sect.
(2) That the
terms of sect. 29,
(/),
in
new
was
bad
law,
inasmuch
patent
was
not
allegation that the
specifications
and
processes
appearing
as it was not alleged that the
in the scientific works referred to, by means of which the plaintiff
intended to prove the invalidity of the patent, had been actually

was

faulty, it excepted that it

1894
5

November
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James

that the said specifications

Hat

ArEICAN

(3) That it was not alleged
had ever been generally known or used
in this country, or elsewhere.
(4) That it was not suiEciently
clear, to satisfy sect. 37 of Law 6 of 1887, what was meant by

published and applied in this State.

1894

Gr. E..

Co.

the expression "

among

others " appearing in the fifth ground for

summons. (5) That the plaintiff had
sect. 37 of Law 6 of 1887, in that
not
mentioned
the
time
and place of publication of the
he had not
which
he intended to rely at the
authorities quoted by him on
cancellation set forth in the
fulfilled the

requirements of

hearing of the case.
Leonard, J.
,

W.

(with

him

Jepjie

and Stockenstrmn)

,

for the ex-

company, contended that the provisions under (6) and (c) of
sect. 29 of Law 6 of 1887 must be considered independently of
each other. Tinder (6), the fact that the patentee was not the
first and true inventor was given as a ground for declaring a patent
invalid
while according to (c) a patent might be cancelled on the
cipient

;

—

ground that the invention was not new that is, had been in use
in this State before the letters patent were granted.
It was not
sufficient to allege that the invention was not new; the plaintiff
should also allege that the patented process had been used in this
State before the gi'ant of the patent, as was laid down by
sect. 29 (c) of Law 6 of 1887.
This view was confirmed by
sect. 37, where it was provided that in case a patent was attacked
on the ground that the patented invention was not new the time
and place of the prior user or publication should be given. The
defendant company should
precisely

what

objections

be placed in
it

tender the necessary eyidence.

were

not

the

first

had

The

to

a position to

meet,

that

so

it

know
could

allegation that the patentees

and true inventors

was too

should have been alleged that they were not the

vague.

It

and true
inventors in this State.
"With regard to the specifications which
were quoted, and of which the plaintiff wished to avail himself,
fuller particulars thereof should have been given.
The plaintiff
should also have alleged that the process of treatment the specifications for which were mentioned in the summons had been well

known and

generally used abroad.

Co., ante, p. 151.)

Finally, the

the places of prior user referred

appearing therein.

{Andrews

v.

first

Rohinson 0. M.

summons should have mentioned
"
to by the words " among others
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Wessek (with him Dickson), for the

plaintiff,

admitted that the

had not given a satisfactory specificawas not specific enough, and asked leave to
amend that portion of the summons, tendering the costs of such
amendment. Proceeding to answer the other exceptions, he sub-

allegation that the patentees

tion of their invention

mitted that the exception to the plaintiff's plea
cyanide had long been

known

—

^viz.,

that potassium

as a solvent of gold, &c.

— could only

be heard when the evidence in support of the plea had been
brought. Further, many of the scientific books quoted were well

known, and the plaintiff was prepared to afford access to such of
them as the defendant could not obtain. With regard, further, to
exceptions 2 and 3, above mentioned, it was sufficient if the plaintiff
merely set forth the facts upon which he based his action. (Sect. 31,
It was sufficient to allege that the
sub-sect. 1, of Law 6 of 1887.)
invention was not new because the patentee was not the first and
true inventor.
In the case of Andrew v. The RoUnson G. M. Co.
the Court had given a more extensive interpretation to sect. 29 (c)
than that now placed upon it by Mr. Leonard. The principle
there laid down was, that the first and true inventor was the only
person whom the Court would protect. If this were not so there
would be a conflict between sect. 29 (1) and sect. 1, which latter

....

capable
granted to the inventor of a new invention
of being applied as an object of trade or industry, the exclusive right
article

to exploit such invention.

KoTZE, C.

J.,

giving the judgment of the Court, dismissed

all

which the plainIn the course of the judgment
tiff had admitted to be good in law.
he said that the Court could not uphold the contention that the
ground for cancellation mentioned in sub-sect, (c), sect. 29, of the
Patent Law should be limited to inventions which are not new in
the exceptions with the exception of the

first

one,

nor could the principle be departed from that evidence
of user abroad could be led when a patent was attacked for want
The question whether the process by which precious
of novelty.

this State

;

metals were extracted from their ores

known and used

by means

of potassium

before could only be settled

by
In alleging that the process to which the defendant
company made claim had been used before in other places, the
plaintiEE had mentioned the Pioneer G. M. Co. and the Main
Eeef Q-. M. Co., "among others," which had used it. The exprescyanide was
evidence.

1894
jajosb

Hat

AbeioahGt.E.
Co.
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sion "

1894

James TTat
V.

Afeioan G. E.
Co.
Kotze, C.J.

Nor

others "

among

could

it

was

and could be struck

superfluous,

out.

be held that the plaintiff should have given the time

and place of publication of the scientific works quoted by him, and
upon which he relied for establishing his contention that the invention was not new at the time when it was patented.
It would be
impossible to do this in some instances, and the plaintiff had moreover offered to provide the defendant company with such books as
The defendant might have obtained
it could not obtain itself.
access to the necessary works upon application to the plaintiff before
By acting as it had done, by excepting after
raising the exception.
the plaintiff had admitted that the allegation in the summons, to
which' the first exception was taken, was insufficient, the defendant
company had placed itself in the wrong, and it must therefore pay
the costs of the day.

JoETSsEN and Ameshofj", JJ., concurred.

Coram

KOTZfi,

THE CAPE COLONIAL GOYEENMENT EAILWATS

:

C.J.

JOEISSEN,

J.

MOEICB,

J.

E. K.

GEEEN &

CO.

1894
6 Kovemier.

THE LEX LOai CONTBACTUS APPLIES IN A DISPUTE EBGAEDING TKB LIABnJTY OP A CAEEIEE FOE DAMAGE TO
GOODS CONVEYED BY HIM PEOM ONE COUNTEY TO
ANOTHBE.

A foreign railway
conveyed hy

it

company which has a provision in
hecame suhject

they camA over the borders of this

vision to avoid liability for damage, to
contract

was aware of

its

regulations that goods

of the S. A, Republic the moment
country, is bound, if it relies on this pro-

to the laius

show that

this provision lohen the

the other party to the

agreement between them was

entered into.

This was an appeal from a judgment of the Judicial Commissioneirs
of Johannesburg, by which the appellant company, defendant
in the first instance, had been ordered to pay to the respondents,
plaintiffs in the first instance, the

for

damage caused

sum

of

21. 5s.

as compensation

to goods belonging to respondents in transit
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from Port Elizabeth to Johannesburg. The defendant had under189*
taken to convey sixty cases of port wine, each containing twelve
Coloniai
bottles, from the Cape Colony between the above-mentioned places. Gotebnment
aamitted

e

dents

havmg received the wme in good order from the respon-

Port Elizabeth, but

at

was discovered on arrival at
Johannesburg that one of the cases was damaged, all the bottles
therein broken and the wine spilt.
The respondent firm thereupon
instituted an action against the railway for the value of the wine
lost,

with the

result, as

above stated, that the Court of

allowed the claim with
this

it

costs.

first

instance

The railway now appealed

against

judgment.

Leonard, J.

W.

(with

him

pany, contended that, as

damage had

it

Stockenstrom), for the appellant com-

could not be said for certain where the

occurred, whether on the Colonial railway or on that

Company, the Court should
apply the law of the place where the contract had to be performed, as the lex loci solutionis was always followed where a
of the Netherlands South African

laws arose in consequence of a contract being entered

conflict of

into in one country to be performed in another.

It

was

clearly

among the published regulations of
Railway Company that goods conveyed by it became

stated in a notice appearing

the Colonial

subject to the laws of the South African Republic as soon as they

The N. S. A. Railway Comby providing, in Art. 24 {i,

entered the borders of that State.

pany had
b,

freed itself from

all liability

2) of its regulations, that it did not hold itself responsible for

damage
bottles,

to certain goods, amongst which were those conveyed in
and these regulations had been confirmed by the Volksraad.

Wessels, for the respondents, contended that the contract entered

into with the Colonial
until

Railway Company remained

delivery at Johannesburg was

effected.

of full force

The respondents

could only have recourse against the company with which they
contracted.
(i, b,

ables

The freedom from

liability

mentioned in Art. 24

2) of the above-mentioned regulations did not apply to break-

which had been properly packed,

like the

wiue in question.

by an agreement
The
Negligence
railway
companies.
would be
the
two
entered into by
would
railway
company,
as
it
be
impossible
presumed against the
It was
for the owner of the damaged goods to prove negligence.
respondents, moreover, were not bound

v.

C^^^Co.
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the duty of the carrier to show that the negligence could hot he

1894

(Brown on

attributed to him.
COLONIAI
G-OVEENMENT

Carriers, p. 530.)

RAILWATa

8th November.

Postea.

V.

GrEBEN

&

Co.

KoTZE, C.

J.

In this case Mr. Leonard has contended that the
must apply, and that the firm of Green & Co. had

:

lex loci solutionis

contracted to that effect.
rule, the carrier

would be

had been

the parties

reason, however, for

He

admitted, however, that, as a general

liable,

but submitted that the position of
by agreement. There is no

altered here

assuming that the firm was aware of the con-

ditions contained in the regulations of the railway company.

onus of proving that Messrs. Green knew of them

company.

It

is

rests

The

'

on the

impossible in this case to apply any other law

than that of the place where the agreement was entered into
{lex loci contractus).
The case of Porter 8f Co. v. Robinson
Juta,

(2

16)

is

applicable

here.

The

Judicial

Commissioner

has given a correct judgment, and the appeal must therefore be
dismissed.

JoRissBN,

J.,

concurred with the Chief Justice, and quoted

Asser (Private International Law) to show that the
tractus should be applied in this case.

MoRiCE,

cow

concurred.

THE JOHANNESBUEG GAS COMPANY

Coram :

KOTZE,

J.,

lex loci

C.J.

JOEISSEN,

J.

MORICE,

J.

DAYIS.

1894

PETTY DEBTS—EBCOVEEY OP.—LAW
OBLIGATOET.

7 November.

Law

7

OF

1891 IS

NOT

1 of 1891 does not deprive a creditor, whose claim is not in excess of 151., of
the right to institute

amount due

to

an action in the ordinary manner for recovery of

the

him.

This was an appeal against a judgment of the Judicial Commissioner of Johannesburg.
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Leonard, J. W., for appellant, informed the Court that this
appeal was brought to have the question settled definitely, whether
a creditor, whose claim did not exceed

under

15/.,

was compelled

to sue

Law

7 of 1891 (the law for the collection of petty debts).
The appellant company had sued tlie respondent according to
the ordinary procedure, i.e., under Law 1 of 1874, on an account
11. 16«., and ottained judgment in their favour; but the Judicial
Commissioner refused to grant costs to the appellants according to
Law 1 of 1874, as he was of opinion that they were only entitled to

of

Law

costs according to

An

appeal was

7 of 1891.

now brought on

this question of costs.

Wessels, for respondent, addressed the Court.

KoTZE, C.
than

J.

:

The

15/. institute

question

is,

must a

creditor for a

proceedings under Act 7 of 1891

?

sum

less

That Act

not obligatory, as appears clearly from sect. 1, which says that
such creditor " shall have the right " to proceed under this Act,
is

without depriving him of his remedy by the ordinary process.

He

is

given his choice which to adopt.

be allowed, and the

bill of costs

for actions instituted

under

Law

1 of 1874.

JoRissEN and Moricb, JJ., concurred.

Attorney for appellant

:

Attorney for respondent

S.

:

Van

The appeal must therefore

be taxed according to the

der Pool.

C. Bice.

x2

tariff

1894

JoiuNNBa-

^™*

^-^ Co.

Davis.

;i24
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Coram

KOTZE,

THE SANITARY BOARD OF JOHANNBSBURO

:

C.J.

JORISSBN,

J.

MOKICB,

J.

1894
7 Novemler.

THE TRAMWAY COMPANY OF JOHANNESBURG.
SANITAET REGULATIONS.—TAX ON TEHIOLES.—TRAMOAES.
The tramcars of the Johanneshurg Tramway Company are not subject

H

on vehicles mentioned in Art.

to the

tax

of the Regulations of the Johanneshurg

Sanitary Board.

This was an appeal against a judgment

of the Judicial

Commis-

The Sanitary Board of Johannesburg
sued the City and Suburban Tramway Company of Johannesburg
in the Court below for payment of a tax of 61., which, under
sioner of Johannesburg.

Art. 41

of the Regulations of

on each omnibus,

cart, or

the Board, was levied annually

other vehicle plying for hire in the area

within the jurisdiction of the .Sanitary Board.

The

appellant

claimed this licence for one year from the respondent for one of their
tramcars.

To

this the respondent

had pleaded in the Court below

that they were not subject to the local tax on vehicles imposed by the

Sanitary Board, as the tramway company had been established
under a concession granted by the State, and that this concession
set forth both the powers and the obligations of the company,
among which no mention was made of any liability for licences on
its

tramcars.

The

Judicial Commissioner held against the respondents on this
but decided in their favour on the ground that as Art. 40
required that all the vehicles mentioned in Art. 41 should be
produced at the ofBce of the secretary of the Sanitary Board in the
plea,

month

of

January

of each year to be registered, numbered,

and

licensed, the Article necessarily excluded such vehicles as could not

comply with

An

this requirement.

appeal was

now brought

Dickson, for the appellant

:

against this judgment.

The

Judicial Commissioner has not

interpreted Art. 40 correctly in holding

what

is

merely accessory

to be essential, viz., the necessity to produce vehicles before the
office

owner

of

the

secretary.

of a vehicle to

Art. 41 made it obligatory upon an
have the same registered; numbered, and
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licensed,

which could be
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effected without the vehicle heing

brought

to the office of the secretary.

189^

SAinTl^Br.,
JOHANNESBUEa

Wessels: It appears clearly from the wording of Art. 41 that
teamwIyCo.,
is not included.
By "vehicle" is here meant such Johaotes-

a tramcar

BUEG.

vehicles as convey passengers

from place to place, anywhere in the
town as the passenger may desii-e, in which respect the " vehicle "
differs from the " omnibus," as the latter goes regularly to and
fro over the same course without any deviations.
By specially
mentioning omnibus in this Article, it is clear that the difference
between "vehicles," which. go all over the town with passengers,
and those which only move between two fixed points, was considered

By

when

the Article was framed.

mentioning an omnibus, therefore, while no mention
was made of tramcars, which only run on fixed and immovable
lines, it was intended to exclude tramcars from the Article.
Art. 61 fixed the tariff by the hour when the whole of a vehicle
was engaged this regulation could not possibly apply to a tramcar,
as the seats in that were let separately.
Furthermore, the tramway
was laid in accordance with a concession, granted to the respondent
by the State, in which the powers and obligations of the tramway
company were clearly defined. According to this concession, the
company was required to pay to the Government a tax of five
per cent, of its gross profits. The Government had not the power
to go beyond the limits of the concession, and the Sanitary Board
certainly had no greater powers than the Government.
specially

;

KoTZE, C.
sioner

J.

is correct.

:

The judgment given by the Judicial CommisThe regulations provide that every vehicle plying

for hire within the jurisdiction of the Sanitary

a tax of

Gl.

The
by the

Board

onus of proving that a tramcar

is

is

subject to

such a vehicle,

upon the appellant. It has
been argued, that the concession under which the tramway was
as is intended

regulation, rests

established should govern the decision of this question, but that

not
is

so.

The

decision depends

upon the

regulations.

is

The Court

not prepared to declare that the Sanitary Board would, under no

circumstances, be entitled to frame regulations which would be
binding upon the tramway. Instances in which such regulations

might possibly apply suggest themselves,

e.g.,

if

the Sanitary

326
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Sanitaey Ed.

Johannes BnEQ
V.

Teaitwat Co.
johannesEUEa.
Eotze, C.J.

THE HIGH COURT

Board were to require that each tramcar should he provided with a
hy night to prevent accidents, &c.
The Judicial Commissioner has taken a very clear view of the
case in hasing his decision on Art. 40 of the regulations.
This
Article provides that owners of vehicles, which ply for hire for the
conveyance of passengers hither and thither within the jurisdiction

light

of the Sanitary Board, shall he ohliged to produce such vehicles, in

month

January in each year, before the office of the secretary
Board to have them registered, numhered, and
licensed, so that by implication it excludes such vehicles which
cannot be so produced. This was the ratio decidendi of the judgment, and is the only ground upon which the exemption of tramcars
from the tax can be infeiTcd. The appeal is therefore dismissed.
the

of

of the Sanitary

JoRissEN and Mokice, JJ., concurred.
Attorneys for appellant

Attorney for respondent

JOEISSBN,

J. C. Haarlioff.

J.

J.

LOTEEIJMAN &

J.

1894
I

:

Lorentz.

AMOD MOUSSA

Coram :

AMESHOFF,

MORICE,

Van Boeschoten and

:

Novemier.

CO.

When it is proved that the principal debtor cannot he found, a creditor is released
from the obligation of first excussing the principal debtor before proceeding
against the surety.

This was an appeal from the Judicial Commissioner of JohannesThe respondents had sold goods to certain Ibraim to an
amount of 171. 19s. 9d., for payment of which amount the appellant
had bound himself as surety. Ibraim failed to meet his obligation,
and the respondents, ascertaining that he had gone abroad, sued the

burg.

appellant as surety for

payment

of the

amount.

The

appellant

raised the

defence that the respondents, plaintiffs in the first
instance, should have excussed the principal debtor before seeking

him as surety, and produced evidence to show that
time summons was issued, and even afterwards, the principal

recourse against
at the
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dettor

-jvas

Judgment

travelling atout in the State as a hawker.

was given against the

appellant,

who now

appealed.

Amod

Hertzog, for the appellant, contended that as there was no

evidence that the principal debtor was abroad, but, on the contrary,

had been proved that he was still within the borders of the
Republic after summons had been issued, the creditor should have

it

excussed

him

Wessels,

entitled

before proceeding against the surety.

argued that the

the respondents,

for

creditor

was

to take legal proceedings forthwith against the surety

where doubt existed as to the ability of the principal debtor to
perform his obligation. On the strength of this principle, the
surety might be sued direct as soon as the principal debtor could
not be found. When the principal debtor was absent from his
home, the burden of proving that he was not out of the country
rested upon the surety, as it would be unfair to require the creditor
to trace

him

in order to ascertain his whereabouts.

Hertzog argued that the onus of proving that the principal debtor

was abroad rested on the

creditor, if

he desired to proceed against

the surety directly without excussing the principal debtor.

The

rule was, that excussion of the principal debtor should take place
first, if

the surety required

(Grrotius 3, 3. 27.)

others, absence

it,

before he could be called upon.

—among
—when the

To-this rule there were certain exceptions

from the country of the principal debtor

surety might be proceeded against directly without being entitled

But it was clear that the creditor who
upon such an exception should prove it. The respondents
here relied upon an absence from the country before, therefore,
they could claim the benefit attaching thereto they must prove the
to the benefit of excussion.

relied

;

existence of such absence.

Some

authorities, e.g., Pothier, Obliga-

went so far even as to deny that absence
exception to the rule of excussion.
was
good
country
a
from the

tions (Yol. II. sect. 2, 1.)

judgment of the Court dismissing
was unnecessary to decide the question as
to the onus of proving absence from the country, inasmuch as the
principal debtor could not be found by the creditor, and the latter
might therefore rightly conclude that he was abroad.

Ameshoff,

J.,

in giving the

the appeal, said that

it

isgi

Mottssa

LoTEEUjUAIT.
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THE VAN ETN GOLD MINING COMPANY

Coram:

KOTZE,

C.J.

^

deKORTE.J.

THE NEW CHIMES GOLD MINING COMPANY.

AM^HoraU

who had amalgamated

their respective ivater -rights for joint use held hy
mutual trustees, the one for the other; so that where oneparty,
under cover of a provision of a law, deliberately acts to the prejudice of the

Parties

1894

the Court to be

12 Nomniber

other,

the Court will construe such provision strictly against the party so

Sect 48 (6) of the Oold Laiu

acting.

0/1892 interpreted as applying only

to

of water-rights in future, and therefore not capable, under
the circumstances above mentioned, of being used by one of the parties, for
evading an agreement entered into before the law came into effect, and for
the possessing

violating

its

obligations as trustee for the other party.

This was an action instituted for a declaration of rights, and was
heard on the 28th and 29th June, 1894.
The action was based on an agreement, originally entered into
between the Chimes Gold Mining Company and the Florence Gold
Mining Company on the 1st July, 1889, which set forth that the
parties had agreed to build a dam jointly for joint use on a piece
of ground known as Benoni, and to amalgamate their respective
water- rights for this purpose.
The water-rights were amalgamated
and the dam completed. The followiag provision appeared in the
agreement " In the event of either of the companies abandoning
:

its

property or going into liquidation,

it

reserves to itself the right

to sell or otherwise dispose of its share in the water-right."

In October, 1890, a reconstruction of the Chimes Gold Mining
took place, and a new company, called the New Chimes
Gold Mining Company, was formed, which took over all the assets,
rights, and liabilities of the Chimes Gold Mining Company.
In
August, 1891, the Florence Gold Mining Company, the other contracting party to the agreement of the 1st July, 1889, was placed in
liquidation, and the rights which it held to the dam and water-right
mentioned in above agreement were sold to the Van Eyn Gold
Mining Company in terms of such agreement. The latter company
now complained that the New Chimes had applied to the Government, on the 18th August, 1892, for a water-right on the water in
the said dam at Benoni, which application the Government had

Company

granted, in the face of the protests of the plaintiff.
alleged further, that

by

this action of the

The

plaintifE

defendant company the

agreement of the 1st July, 1889, had been infi-inged mala fide, for
that agreement a trust had been created, the legal conse-

by

—
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quences of which were of binding effect on the parties thereto and
their successors or assigns.

The defendant company denied that itwas bound in any waybythe
said agreement to the plaintiff

company, and also denied emphatically
the right of the latter to half of the water in the dam and of the
said water-right.

The defendant pleaded further, " That imter-right No. 255 granted
hy the Diggers' Committee of the Witwatersrandon the 2Sth June, 1888,
to the Benoni Gold Mining Companij, which water-right the -plaintiff
company now allege to he its property, has not been confirmed by the

Minister of Mines within six months after
force

that

;

certificate

of

'

bezitrecht

Law

10 of 1891 came

company has not made

the plaintiff

into

application for a

within the prescribed time

'

;

and

that such

has never been granted nor has the Minister of Mines ever
confirmed the said water-right."
certificate

There was
" That the

also the following special plea, viz

:

loater-right granted on the 28fh June, 1888,

claimed by the plaintiff, belonged and was attached

and now

to certain

claims Nos. 1 to 24, situated on the area knoicn as Benoni,

diggers^

and

that

ckmns were ceded and transferred, together with the water-right,
by the Benoni Gold Mining Company to the Florence Gold Mining
Company.
That the Florence Gold Mining Company allowed these
claims to lapse to the Government in the course of 1891, and the
Government had caused them to be sold hy public auction on the
\lth January, 1892
that the defendant company {the New Chimes)
these

;

had now become owner of the said claims 1 to 24, icith the exception of
claim No. 3, lohich now belonged to the Benoni Gold Mining Company;
that the water-right also had accordingly lapsed, and the plaintiff had
right and title to it."
There was a further special plea to the

lost all

effect, briefly,

that the

defendant company had made application on the 23rd January,
1892, to the Mining Commissioner of Boksburg for a water-right on
the said

dam

at Benoni,

which application was

inquiry, to the Minister of Mines,

by whom

it

due
was confirmed on

referred, after

the 26th November, 1892, after a personal inspection.
Wessels (with

him

Curleuis), for the plaintiff,

argued that the

agreement of the 1st July, 1889, had given rise to a fiduciary
relationship between the plaintiff and the defendant, by which the
latter

must be considered

1891

Vi^ra

as trustee or fiduciarius of the plaintiff.

^- ^-

'^''•

New Chimes
^- ^- ^°-
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company had violated this relationship by its conand was now estopped from making any claim to the waterG. M. Co.
j-jgjj-j; as against its co-contractor.
The defendant was in enjoyNew Chimes ment of a constructive trust on behalf of the plaintiff or under a
'_
quasi mandate, which must always be assumed in law to be the
case whenever anyone occupying a position of a fiduciary nature
(Lewin on
takes advantage of such position to benefit himself.
and Carter v. Hearne, Chitty's Index,
Trusts, pp. 113 and 189
The principle governing this case was analogous to the
p. 28.)
one which prohibits a tenant or licensee from questioning the title
{Birhett and Others v. Woodroff, decided
of the lessor or licensor.
1894

^iie defendant

Van Rtn

duct,

'

,

;

November, 1889
G.

M.

;

8alishury G.

M.

Co. v. Klijmversherg Estate and

Co.)

Leonard (with him Dickson), for the defendant, contended that
the doctrine of constructive trust could not be applied here.
water-right had already lapsed at the time

began

The

to interest itself therein.

when

The

the defendant

water-right could not exist

independently of the claims; the contrary view was in direct
conflict

There had been no breach

with the Jus scriptum.

or of mandate.

The

old agreement between the Florence

and the Chimes was entered

of faith

Company

into under the supposition that the

water-right was alienable, which was not the case.

A water-right

was not alienable by private contract a
agreement by which it was alienated was therefore invalid.
the Minister of Mines could grant or transfer such a right.

for a gold claim

;

Cur. ad.
Postea.

November

private

Only

vult.

12th, 1894.

The Court gave judgment

in favour of the plaintiff, with costs.

KoTZE, C. J., after having reviewed the facts, said
There are
two main questions which demand our consideration firstly, does
the agreement of the 1st of July, 1889, create such a trust between
the original parties and their successors in title that the defendant
company, which stands in the place of the Chimes G. M. Co., one
of the parties to the agreement, must be considered as a trustee, so
:

;

far as the water-right in question is concerned, for the

Company, which

derives its right

other party to the agreement

?

Van Eyn

from the Florence Company, the

And,

secondly,

if

the

first

question

'

is
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to be answered in the affirmative, are the provisions of the

Law,

sect.

48

(d)

,

which

inter alia

Gold
lay down that for the future no

Van Eyn

water-rights shall he granted independently of the possession of

mynpacht, or

claims,

tailings,

except with the consent of the

Grovernment, so imperative that they prohibit the plaintiS company

from enjoying any right, which, but for the provisions of the Gold
Law, it would have possessed, and exclude the notion of the
defendant company being considered a trustee for the plaintiff

company ? With regard

to the first question, it

seems to

me

that a

mutual trust and confidence was created between the
parties to the agreement of July 1, 1889. They jointly agreed that
their respective water-rights should be amalgamated and registered
as such, which was done. They further agreed to erect and constmct

relationship of

dam in common, at their joint expense, for the purpose of storing
and using the water under their amalgamated water-rights, which
was also done. The agreement also expressly says, that, in case
of liquidation or abandonment of property, either party shall be at
a

liberty to sell or otherwise dispose of its interest in half the water-

Of the

right.

the

half-interest

Van Eyn Company

chase

;

owned by

the Florence

Company

duly became possessed by right of

pui--

New

and, on reconstruction of the Chimes Company, the

Chimes (defendant) Company became possessed of the other halfwhich therefore continued to be held
by the plaintiff and defendant companies for their joint benefit.

interest in the water-right,

It appears to me, therefore, that there did exist a position of trust

between the parties touching the joint possession and use of the
amalgamated water-right, and neither party may commit a fradulent breach of this agreement to the detriment of the other.

If,

therefore, the one party acquires a right to the water in breach of
in other
this agreement or in breach of the trust created thereby

—

words, where he acts fraudulently and to the prejudice of the other
party the Com-t must hold the former to be a trustee for the latter,
for it is the policy of the law to prevent, and not to encourage,

—

fraudulent transactions.

Now,

it is

said that the Florence

Com-

pany, in the course of the year 1891, allowed the claims, for the
purpose of which the water-right was originally acquired, to lapse,
and that these claims were subsequently sold at public auction by

That consequently the water-right, by virtue of
Gold Law, sect. 48 (5) also lapsed, and that the
was therefore within its rights in making
comj)any
defendant

the Government.

the provisions of the

,

New

CsiMEa
"

'

Kotze, C.J.
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VaTryn
G. M. Co.

New

application to obtain this water-right for

It

a,t

Kotze, C.J.

perfectly

possessed

the time the water-right was granted to the defendant company,
Company allowed the claims to lapse but it does not

Chimes the Florence

a. M. Go.

is

it still

itself.

true that, with the exception of one claim which

;

may

It
fQ]2ow fi-om that that the water- right was also forfeited.
be, that the defendant company may have a perfectly good

title

to the newly-acquired water-right as against third parties, but that
is

The

not the question.

defendant company

is

point to be decided

is,

whether,

if

the

to be regarded as virtually a trustee for the

plaintiff company, there is anything to be found in the Gold Law
which forbids the Court to decide in favour of the plaintiff company. The agreement was made in 1889, when it was quite lawful

to hold a water-right independently of the possession of claims.

The agreement
dispose by sale

expressly recognizes the right of either party to
or otherwise of its half-share in the water, and

nothing but the positive provisions of the Gold Law should prevent the Court from upholding the rights of either party under
that agreement.

The party who

acts contrary to the true intent of

the agreement, which throughout

is

a mutual agreement, cannot

the provisions of a subsequent law in justifica-

be allowed to set up
tion of his conduct in fraud of that agreement, unless the express

language of such law clearly sanctions such a proceeding. All
that sect. 48 (b) of the Gold Law says is, that in future no waterrights shall be held independently of the possefsion of claims,

mynpacht, or

tailings, except

where the Government has given

The

permission so to hold them.

provision

imperative and prohibitive that the Court
that the parties cannot be compelled to
in 1889,

when

is

fulfil

is

therefore not so

forced

now

to hold

an agreement made

the present law did not exist,

because of the

passing of a later law, unless this law expressly so provides.
the present instance the Court
in

is

In

not debarred from proceeding

personam, and prohibiting the defendant company from acting to

the prejudice of the plaintiff company, in fraud of the obligation
" The Court of
created by the agreement of 1st July, 1889.

Equity," says Lord Westbury, " has, fi'om a very early period,
decided that even an Act of Parliament shall not be used as an
instrument of fraud; and

if

in the machinery of perpetrating a

fraud an Act of Parliament intervenes, the Court of Equity,
true, does not set aside the

individual

who

gets a

title

Act

it is

of Parliament, but it fastens on the

under that Act, and imposes upon him
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a personal obligation, because he applies the Act as an instrument
for accomplishing a fraud.
In this way the Court of Equity has
dealt with the Statute of Frauds, and in this manner also it deals

1894

vanRtn
^- ^- Co.

with the Statute of Wills."

{McCormick v. Grogan, L. E. 4 H. L. New Chimes
There the Court went further than is necessary for the ^- ^- ^°-

97.)

The defendant company cannot be

decision of the present case.

allowed to acquire for

itself

and exclusive interest in the
interest created by the agreement

a sole

water-right contrary to the joint
of Ist July, 1889.

It

must be

subsequently acquired by

on behalf of the

plaintiff

it is

declared, so far as the water-right

concerned, to be a trustee for and

company.

general doctrine of the

to the

This

is

certainly not contrary

Roman-Dutch

law,

which

dis-

countenances fraud, whether actual or constructive, in whatever

and fiduciary relationcompany did not get
the water-right confirmed by the Minister of Mines within six
months of the taking effect of Law 10 of 1891, as required by
sect. 48 [b), nor has any certificate of possession been granted to it.
Now, assuming that under the Law of 1891 the plaintiff company
was bound to make application within six months for confirmation
and to have obtained a certificate of possession, then its not doing
form

appears, and upholds personal trust

it

It has been pleaded that the plaintiff

ship.

so should not readily be construed as operating in forfeiture of its
rights, if there be

any other reasonable

solution of the difficulty

not inconsistent with the express terms of the Gold Law. The
Gold Law of 1892, sect. 48 (6), is as clear in its terms as the Law
of 189

1

,

and under

it

I think the plaintiff company can maintain

a right to apply for the water-right and a certificate of possession.
The law reads If, prior to the taking effect of the law {i.e.,
:

1st

September,

1892),

water-rights

have

been

granted

by

Diggers' Committees whose regulations have not been approved
by the Government, then this fact of itself shall be no ground for
the cancellation of or the refusal to confirm such rights, but those
interested in such water-rights, as well as those whose water-rights

have not been confirmed by the Minister of Mines, shall, within
six months after the taking effect of this law, apply for a certificate
of possession for such water-rights in terms of sect. 30 {b), or for
confirmation by the Minister of Mines in manner hereinafter

provided.

Now, assuming

avail itself of the six

that the plaintiff

company did not

months' time allowed by the

rights cannot be said to

have become

Law of 1891, its
Law of 1892

forfeited, for the

Kotze, C.J.
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in general terms allows a further extension of six months.

The

company, according to the evidence, did make an applicaVan Rtk
G. M. Co.
^-Q^ £qj. ^ water-right during the year 1892, and there is also
Nsw Chimes evidence which goes to show that the Minister of Mines who, howL "' ever, denies the statement verbally gave the agent of the plaintiff
Kotze, C.J. company to understand that such water-right would be granted to
plaintiff

—

—

It appears, however, that after a personal inspection of the

it.

Mines decided to
the defendant company.

locality the Minister of

water-right

to

give,

and did

give, the

This decision of the

Minister of Mines, however, cannot deprive the plaintiff company
of such rights as

it

may

have against the defendant company, nor

do away with the relationship of trust and confidence created by

There must, therefore, be judg-

the agreement of 1st July, 1889.

ment

The defendant must be

in favour of the plaintiff.

declared

to be a trustee of the water-right in favour of the plaintiff under

the terms of the agreement of 1st July, 1889, and

pay the

Db

Korte,

Ameshoff,
sued upon

is

concurred with the Chief Justice.

J.,

J.

:

In

am

this case I

of opinion that the contract

1888 was in

amending

force.

is

It

is

true that sect. 18 of

unmistakable.

asset, is

view of the matter upon

sect.

6,

amending

made regarding water intended

is

those of mining.

opportunity

is

sect.

Law

the law

9 of 1888,

I rely for this

sect.

17, in

which

for uses other than

It is manifest that it is the duty of the State, where

and great

loss

mining would become

Hence

be caused to the State.

it is

that

18 also says clearly that no digger shall have any proprietary

right in water, and

it

constitutes a right to the use

according to law or regulations.

directions of

48 of

however,

law or regulations.

Law

is

of water

I admit that the digger can deal

with this right so obtained for what

sect.

contract was

when

afforded for mining, to take steps to supervise and

control the obtaining of water, for otherwise

impossible,

at a time

;

not a separable

provision

is,

48 of the Law of 1885, might have been equally
law still the spirit of the law, viz., that a water-

sect.

as clear as the later

right

The

in conflict with the Jus scriptum.

entered into on the 1st July, 1889; that
of

ordered to

is

costs of this action.

it is

worth,

That being

18 of 1892 supports

i.e.,

so,

subject to the

I consider that

my opinion. As the

contract,

in conflict with the law, the question arises, can the

^'^^

OF THE SOUTH AFRICAN EEPUBLIC.
from the law by contract

parties depart

can be done.

rule, this

Wet Boek
which

?

This principle

I admit that, as a general

^^^*

recognised in the Ned.

Van Ktn

is

in sect. 14 of the law containing general provisions,

section,

;

into the present case.

The

and very rightly

so,

when we examine

State grants, under a law, certain

How can the parties now
be heard to say that they have changed the nature of such
privileges for the benefit of the public.

by

contract ?

With regard

to the Jides of the litigants,

I have not the slightest doubt that both the original parties to the
contract

now sued upon

dealt bond fide under the impression that

a water-right was negotiable apart from the claims in respect of

which they had obtained the water-right.
contract
is

is clear.

No

trust

is

The

intention of the

constituted, but the use of the water

merely regulated and provision made for a

sufficient supply,

whilst the desire for a guarantee for the expenses incurred led to
sect.

9 of the contract.

If this be so, then the

argument

the ground that the defendant would be benefiting

expense of the

plaintiff, if the Court,

falls to

itself at

the

taking into consideration that

the parties acted in good faith on an impossible contract should, in

view of the peculiar circumstances, incline towards the defendant.
I consider the fact that twenty-three of the twenty-four claims

which the Florence Company was formerly owner, and in respect
of which it obtained this water-right, are now held by the defendant,
and the fact that no fraud was committed in obtaining the waterThere can be no breach of
right, are in favour of the defendant.
trust where there has been no trust and although I agree with
Mr. Wessels' argument in general that a flaw in a contract hona
of

;

fide entered into

may

not benefit either of the parties, I consider,

for the reasons already given, that this
to apply to the case
fore, there

^\

however, excepts laws which have reference to public New Chimes

morality and good order

privileges

°"
'

now

argument cannot be held
In my opinion, there-

before the Court.

should be judgment for the defendant, with

costs.

'

_1-

-A-m ealiofE , J.
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"CHAMPEETY"
An

agreement whereby A.

IS

KNOWN

[tulio

had no

TO EOMAN-DUTCH LAW.

interest in the matter), considering that

of an insolvent estate had the right to attach the
party, induced them to institute an action in the name of the
the creditors

title

of a. third

trustees

of the

estate

against such third party, on condition that A. should he liable for the

costs,

and shoidd obtain

the

against payment of a certain

"champerty."

It

is

benefit

of the judgment if they

sum of money

permissible

bona

to

succeeded,

such creditors held

fide to afford

to be

anyone pecuniary

assistance in the prosecuting of a laivsuit, even if

a reasonable compensation
for in the event of the case being won.—In accordance with the
rule curia novit jus, it is the duty of the Court to take into consideration
all questions of law which arise in an action and affect its issue, and to
be stipulated

decide the same, although no mention of these points has been

mude

in the

plea

This action was instituted by the trustees in the insolvent estate
of Ingram to have the cession of the township Ingramsburg to the
defendant declared void, on the grounds of undue preference. In
the course of the case it appeared that a certain King had offered
to pay the costs of the action, and, if the trustees succeeded in the
action, to pay to creditors 2,000/., that being the amount of their
claims, in consideration of which he should receive Ingrams Township.
This offer had been accepted by some of the creditors.

The Chief Justice intimated that the Court would like to hear
Mr. Hollard with regard to the offer of King and its acceptance by
one or more of Ingram's creditors. Here was primd facie a case of
champerty, and the Court wished to know how King's position
could be justified.

Hollard (with him F. Krause), for the

plaintiffs, said that King's
not prevent the latter from exercising
their right to reclaim valuable assets belonging to the estate.
The

offer to tbe creditors did

estate could not possibly

pay the

costs of the lawsuit itself,

accordingly eight of Ingram's creditors had accepted the

offer.

and

OF THE SOUTH AFRICAN REPUBLIC.
[KoTZE, C.

J.

He

creditors.

King was

:

had not the

name

not for the

Ingram's

slightest interest in

and therefore made the offer
induced some of the creditors
benefit, in the

acting for himself,

337

By

as a pure speculation.

an

to institute

this

action, for his

The Court

of the trustees.

HtooInd
he ^°^^^ N.O.

own

will not approve

of such transactions.]

Holland : The trustees might have instituted this action without
obtaining the authority of the creditors.
altered

by the

fact that

they have

first

Creditors are not forbidden to borrow

Their position

was

is

not

obtained this authority.

money from

for the purpose of defending their interests.

third parties

Their only object

back what the estate owed them.

to get

[KoTZE, C. J.
position be

Would you

If your

:

King's

if

then

still

offer

argument is correct, what would the
were to be considered pro non scripfa ?

be able to claim that he should pay the costs

being successful, pay 2,000/.

of this action, and, in the event of

it

for the benefit of the creditors ?

King made a

proposal, as set
forth in the document produced, and they accepted this " as per
offer."

If this

is

not champerty, such a thing does not

exist.

The

name. In Ram Coomar Condoo v.
Chunder Canto Mokerjee (L. E. 2 App. Cas. p. 186), it was decided
that a bona fide agreement by which money is lent for prosecuting
a lawsuit is not invalid per se, but that such agreements must be
inquired into, and when they savour of extortion and are made for
trustees are

merely

plaintiffs in

improper purposes, they should be

Holland
purposes.

That rule applies

:

to

set aside.]

an action instituted for vexatious

The creditors here, however; are entitled to bring the

action.

MoKiCE,

wished to hear Mr. "Wessels on the question of
It had not been pleaded, and he was not conviaced

J.,

champerty.

that the trustees were not entitled to institute this action.

him Dickson and Stockenstrdm),ioTilie defendants:
law, and in the English law, champerty not only

Wessels (with

In the older

crimiual offence.
Yoet
ex
turpi
causd
is
an
action
14. 18) lays down that to cede

invalidates
(2,

0.

an

agreement, but

is

a

z

1894

estate,

Tbanstaal

pui^oE'AND
MoetuageCo.
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Hugo anb
MoLLEE N.O.
Teahsvaai,

forbidden.

£^ jg

Here tlie maxim Ex turpi causd non oritur actio is
it was vexatious in Yoet's time to traffic in lawsuits,

equally so at the present time.

Fisher's Digest

-eJ^^Z'^b Salhert
MoetoaqeGo.

If

applied.

is

(3

(vol.

2,

p.

E. D. 0. 262).)

(

Vide authorities quoted in

East London Municipality v.
In the Pandects (48, 7. 6) champerty
42)

;

The

expressly stated to he a criminal offence.

tmiformly lay down that champerty
public policy.

The

is

present action was brought

absolutely no interest in the estate of Ingram.

was prepared

to

pay the

authorities

prohibited on grounds of

by one who had
But because he

creditors, the trustees lent their

names

for

In this way they wished to snatch
from the Mortgage Company, by means of a vexatious suit, what
There was no doubt that such
the latter had lawfully acquired.
If the Court sanctioned such
conduct was contra honos mores.
proceedings it would encourage speculation in litigation, and

the purposes of the action.

holders of property would, after twenty or thirty years, be exposed
to

vexatious

actions

discovered flaws in

brought by persons who think they have

titles.

KoTZE, C. J., delivered the following judgment
Now that the
have closed their case, the question arises, Is not the
Court, in view of the letter of the 27th July, 1893, in which
:

plaintiils

King's

bound

offer,

which was accepted by the

creditors, is contaiaed,

to refuse its assistance in this case,

and

to withhold its

sanction to the dealings of the plaintiffs, on the ground that

King

the real plaintiff, seeking, through the personal intervention of
the trustees of Ingram's estate, as representatives of the creditors,
is

what the law forbids ? It is clear that the following
what took place King, thinking that there was a possibility,

to obtain

:

is
if

the creditors were so disposed,, of attacking successfully the rights
of the defendant company to a cession made in its favour by the
insolvent Ingi-am before his insolvency, of

what is called "Ingram's
Township," submitted the following written proposal to the creditors
He represented to them that, as they had a good action
against the defendant company, but no funds wherewith to
prosecute it, he now offered to provide the necessary funds, and to
:

pay

all

and further to advance the sum of
Ingram, on condition that the trustees

costs of the action,

2,000^. to the creditors of

should take legal proceediugs for the cancellation of the said
cession, and that, in case they succeeded, they should transfer to
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him

the property known as " Ingram's Township," the suhjectmatter of the action.

1894

Httqo ajib

was made in July, 1883—three years after MolleeN.O.
Ingram's insolvency and was accepted at a meeting of the Teansvaai
creditors.
In fulfilment of this agreement, the trustees have now finanoe'akd
instituted this action.
Such an agreement is, in my opinion, MoetqaqeCo.
wholly contra bonos mores, and illegal.
Kotz^Tc.J.
In the case of the Johannesburg Waterworks Co. v. Solland,
This proposal

—

heard

fotir

years ago, the question of maintenance and champerty

was considered.

The Court then decided that an agreement to
produce actual existing written evidence, then in Holland's possession, which would upset an action instituted hy Bezuidenhout
against the Waterworks

Company was

a legal agreement.

Court, however, also stated that a stipulation de quota

litis is

The
illegal

under our law. It may, however, be advisable to refer again to
some of the authorities then cited.
The civil law forbids any agreement to maintain a lawsuit, or to
have part of the thing in dispute. The Digest (48, 7. 6) is very
explicit on that point.
Grotius (3, 1. 41) and Yoet (2, 14. 18)
affirm the same principle.
Blackstone, in the fourth part of his
Commentaries, discusses the question of champerty, and approves of
the civil law on the subject as does also Tiudal, C. J., in the ease
of Stanley v. Jones (7 Bing.).
In that case the learned Judge
said
" The ofience of champerty is defined in the old books to be
the unlawful maintenance of a suit, in consideration of some
bargain to have part of the thing in dispute, or some profit out of
it.
That this was considered in earlier times, and in all countries,
an offence pregnant with great mischief to the public, is evident
fi'om the provisions made by our own law in the Statutes Westminster first and second, and from the language of the civil law,
which was afterwards received as the law over the greater part of
(Dig. 48, 7. 6.)
The object of the law was not so
the Contiuent.
;

:

—

much

to prevent the purchase or assignment of a matter then in

litigation, as the

purchase or assignment of a matter in litigation
is evident from Lord

for the purpose of maintaining the action, as

Coke's reading on the Statute Westminster (2, c. 49), where he
the
it is that if any other person {i.e., than

remarks: 'True

Chancellor, treasurer, and other persons mentioned in the Act)

purchase bond fide depending the suit he
perty

;

is

not in danger of cham-

but these persons here prohibited cannot purchase

z2

at all,
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neither for champerty or otherwise depending the plea,' evidently

Huao AND

pointing to the distinction that the offence of champerty consisted

MoLLEE N.O.
Teanbtaal

^j^

purchasing an interest in the thing in dispute, with the object

and taking part in the litigation and we see no
doubt that the offence of champerty in this restricted

of maintaining
I'e^'Son to

;

Finance AND
MoETSAOE Co. sense remains the same as heretofore."

I do not

Kotze, C.J.

mean

to say that if

anyone bond fide lends pecuniary
and thereby helps him to

assistance in his action to a poor suitor,

obtain his just rights, and receives in return a reasonable recom-

pense or interest in the

suit,

the agreement would be unlawful or

We

void on the ground of champerty or maintenance.
expression of opinion from

M. & W.)

Lord Abinger

in Findon

v.

have an

Parlier (11

is not so
and in the recently
Coomar Condoo v. Chunder Canto Mokerjee
(L. Er. 2 App. Oas. p. 186), the Privy Council gave judgment to
the same effect.
In that case it was laid down that the English
law on champerty was not in force as such in India, and that a
fair agreement to provide the necessary funds to enable an action to
be proceeded with, in consideration for which the person lending
the money is to receive an interest in the property sought to be
recovered, must not be considered per se to be contra honos mores.

to the effect that this

decided case of

The Privy
ments of

;

Ram

Council, however, proceeded to state

this

:

—" But

agree-

kind ought to be carefully watched, and when found

to be extortionate

and unconscionable,

so as

to

be inequitable

against the party, or to be made, not with the lona fide object of
assisting a claim believed to be just,

and

of obtaining a reasonable

recompense therefor, but for improper objects

—

as for the purpose

gambling in litigation, or of injuring or oppressing others by
abetting and encouraging unrighteous suits, so as to be contrary to
public policy effect ought not to be given to them." In the present case, as I have already pointed out. King (a stranger) repreof

—

sented to the creditors the possibility of instituting an action for
the purpose of having the cession of Ingram's Township to the

company
bear

all

to the

set aside.

that this

is

improper purpose.
Council

undertook to provide

creditors, in consideration

Ingram's Township
clear

He

all

the costs, and to

the expenses necessary to run the case, and to pay 2,000^.

if

for

which he was to receive

the action proved successful.

It

is

quite

the promoting of legal proceedings for
It

—" a gambling in

is— to use the language
litigation,"

of the

an

Privy

and obviously unlawful. The
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name the real plaiatiff is King.
no parties to the agreement, and tlieii" conduct is Hnao aitd
hlameless, for they are merely carrying out the instructions of the '^°^^'^^
creditors.
But the action now instituted has heen brought under Teanstaal
circumstances "which the law does not permit, and it is our duty not i^nfiijoB. \-^
to countenance it.
My brother Morice said during the argument Moei&aqe Co.
that the Court could not of its own motion question the validity of Kotze, C.J.
the transaction, as the point had not been raised in the pleadings.
I do not, however, hesitate to say that, both on principle and

trustees are the plaintiffs only in

The

;

trustees are

authority,

it is

^^

not only the right, but also the duty, of the Court

to refuse to lend

its

assistance to the execution of agreements

transactions which are contrary to law.

aDd

This has always been the

Otherwise, as was said in Weatherley

practice of this Court.

Weather ley (Kotz^'s Eep. 1879-81,

p. 66),

bound by the conduct, the ignorance,

v.

the Court would be

or the silence of parties

—

as,

for instance, if the parties in a divorce suit consent to the jurisdic-

tion of the

Judge and the Court
;

is

of opinion,

are disclosed during the course of the case, that

tion at all

;

or, if in

on the facts which
it has no jurisdic-

an action on a bond, or some similar undersum of money, it appears that it is based

taking to pay a certain

on an immoral consideration, such as illicit cohabitation, or the
I am therefore of opinion that the action must be dismissed,
lite.
with costs.

De

Korte,

J., concurred.

MoEiOE, J., said it was unnecessary to discuss the question of
Accepting the principle that champerty is contrary to law,
the point was, whether the agreement between King and the
creditors fell under the class of agreements which are not enforceThe case would have
able in law on the ground of champerty.
In his
himself
been
a
party
to the suit.
been different if King had
contrary
public
to
morals as to
opinion, the agreement was not so
The defence,
exclude the trustees from institutiag this action.
that this was a case of champerty, ought not to be accepted.

law.

Attorney for

plaintiffs

:

Jas. Berrange.

Attorneys for defendants

:

Booth and Wessels.

:
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-

B.

COKEN.

The jus retentionis of a landlord over the veota et illata of a tenant does not
apply to goods helonging to a third party where the latter, with the olject of
freeing such goods from the jus retentionis, has given the landlord notice of
the fact that they are his property.

This was an appeal from a judgment of the Judicial Commissioner
The appellants had sold a piano on the hireof Johannesburg.
purohase system on the 13th October, 1893, to certain Eoberts,
Bar at Johannesburg. To prevent misunder-

lessee of the Paris

had given written notice of this transaction
owner of the Paris Bar, iaforming him of the
conditions upon which delivery of the piano had been made to
Eoberts, and requesting him to sign a certain clause in the agreement between themselves and Eoberts by which it was stipulated
that they remained owners of the piano until the whole purchase
The respondent would not do this, and
price had been paid off.
Thereafter,
sent the appellants no reply to their communication.
on the 29th May, 1894, the respondent obtained judgment against
Eoberts for arrear rent, and took out a writ on the 30th May
against the latter's goods, amongst which was included the said
piano, on the purchase price of which an amount of 18^. 15s. still
remained unpaid. The appellants then entered into negotiations
with the respondent with the object of having the piano released
from attachment on the ground above mentioned, viz., that it was
their property, and that the respondent had received due notice
standing, the appellants

to the respondent, as

thereof.

Not succeeding

in these negotiations, they

cation before the Judicial Commissioner,

who

made appH-

dismissed the appli-

cation on the grounds that as the piano

had been brought on to the

premises by the lessee, the lessor

the respondent) had a tacit

(i.e.,

which he could not be compelled to renounce by
An appeal was lodged against this
decision and came before the full Court on the 6th and 7th
November, 1894.
hypothec over

it

signing a written agreement.

Leonard, J.

W.

him Barber), for the appellants, argued
had a tacit hypothec over all goods brought

(with

that although the lessor

—

OP THE SOUTH AFEICAN KEPUBLIC.

343

by the lessee into the house or leased premises, such hypothec did
1894
not attach to goods concerning which the lessor had received notice
maokIyBeos.
that they were the property of third parties. (Voet, 20, 2. 5.) The
general principle by which goods belonging to a third party, and

brought upon the leased premises for the use of the lessee, were
subject to the hypothec of the lessor, owed its origin to the presumption that such third parties had tacitly yielded their consent

hypothec but such presumption was rebutted where notice
was given to the lessor that the goods did not belong to the lessee,
and that they were excepted from the lessor's hypothec. The
appellants had given the respondent clear notice that the piano
was their property. In the case of Lazarus v. Bose (3 Juta, 42),
the claim of the lessor of a piano was preferred to the hypothec of
to the

;

the lessor of the premises.
Wessels, for the respondent, contended that the Jus retentionis of

the lessor of fixed property was strictly applied
law.

The law

by Eoman-Dutch

said in general terms that goods brought into a

hired house with the consent of their owner were subject to the
tacit

hypothec of the

lessor of the house.

quoted the case of Longlands

v.

Van Leeuwen,

(Kotz^'s

Yol. II. p. 96, with the authorities there quoted «'«

notis.)

He

also

Francken (Kotze's Reports, 1877

1881, p. 256), and said that there was nothing in the case of
Lazarus v. Dose (3 Juta, 42) to show that the sum paid monthly

was a portion of the purchase price, or that the lessee would ever
become owner of the piano. That was a case of letting and hiring
by the month, which agreement might have been terminated at
any time by a month's notice. Finally he quoted Hollandsche
Consultatien, Vol. V., Cons. 51, 52 and 53, pp. 186, 187.
Cur. ad.
Postea.

KoTZE, 0.

May,

mtlt.

16th November, 1894.
J.,

delivering the

judgment

of the Court, said

:

In

1881, this Com-t decided, ia the case of Longlands v. Fi-ancken,

that the goods of a third person found in a house occupied by the
lessee are subject to a tacit hypothec in favour of the lessor for
arrear rent due

by the

lessee,

provided the goods were brought

into the house with the consent of such third person, and with the

intention that they should remain there permanently for the benefit
This decision is based on the authority of Voet
of the lessee.
(20, 2. 6)

and De HoUandsche Consultation

(5,

Cons. 52 and 53).

Cohen.

;

"^^^
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It is a rule, not only of the old

Dutch law, but

MackayBeos. that goods belonging to third persons
Cohen.

also universi juris,

cannot be alienated or

burthened without the consent, whether express or
owner.

Voet,

Kotze, C.J.

I.e.,

and the

tacit, of

the

jurist in Cons. 63, give as the reason

for allowing a lessor a tacit hypothec under the above circumstances,

that the third person or owner

is

presumed, by permitting his

property to be brought into the house for the benefit of the

lessee,

to have consented to its being subject to a pledge or hypothec in

favour of the lessor for rent owed by the

lessee.

This

is,

however,

only a presumption, and can be rebutted by the circumstances
for instance,

from the nature

of the goods, or

where

it

appears that

they have been brought into the house for a temporary purpose
only.

The

decision in Lazarus v. Dose (3 Juta, 42), for instance,

founded on this ground. Yoet speaks very clearly on this point.
is only where the circumstances may induce the lessor to
think that the goods of a third person have been brought
is

It

permanently iato the house with the consent of their owner that
" The owner," says Yoet,
tacit hypothec.

they are subject to the
"

is

looked upon as having himself thereby consented to this

tacit

pledge of his goods, at any rate to their being taken in the event
of the debtor's

own goods

in the house not being sufficient, and

he cannot be said to be free from blame, seeing that, knowing that
his property is thus being used by the lessee, he has not previously
given the lessor notice."

From this

it

follows that

when

the lessor

from the owner of the property that he, by handing
over or entrusting the same to the lessee, does not consent to a
tacit hypothec, then no hypothec in favour of the lessor is estabNow the evidence shows that
lished.
(Of. Diet. Cons. 53.)
Mackay Brothers gave the lessor, Cohen, notice by letter that the
piano remained their property, and was not to be considered as
subject to any tacit hypothec for arrear rent owed by the lessee.
There can, therefore, be no question of a presumption that Mackay
Brothers must be considered to have tacitly consented to a hypothec
over the piano. The case falls under the general rule, that, without
receives notice

the consent of the owner, his property cannot be burthened or

The

Judicial Commissioner correctly pointed out that,
was sold by Mackay Brothers on the " hire-purchase "
system, and as the intention was that the piano should remain
permanently in the house for the benefit of the lessee, the case
differs from the decision in Lazarus v. Lose, where the piano was

pledged.

as the piano

-
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But
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the piano in the

present case, although conditionally sold, and although part of the

purchase price due thereon had heen received at the time of the

remained the property of Mackay Brothers until the full
purchase price had been paid off in monthly instalments. If the
seizure,

1891

Mackay Beos.
V.

COHENT.

Kotze, O.J.

granting of a hypothec to the lessor were a hard and fast rule of
our law which admitted of no exception, then

it

would be open

doubt whether Maokay Brothers, by merely addressing a

to

letter to

the lessor, could have destroyed the consequences and effect of that
rule.

The hypothec, however,

tacit consent of the

rebutted

by a

is founded on a presumption of the
owner of the goods, which can of course be

clear expression of his will.

As Mackay

Brothers

gave the lessor notice of the fact that the piano was their property, the judgment given in first instance must be altered into

judgment in favour
is

upheld with

of

Mackay

Brothers, with costs.

The appeal

costs.

JoRissEN and Morice, JJ., concurred.

PEACH & COMPANY

ava,„:

KOTZE,

V,

THE JEWISH CONGEEGATION OF JOHANNESBUEG.

to erect

a building for the defendants, and to complete it
same time undertaking, in the

event of the building not being completed within the time fixed, to pay to the
defendants, as liquidated damages, a fixed sum for each day for which they

with the completion of the building.

In an action for

j.

17 November.

ivithin the time specified in the contract, at the

luere in default

^^gS
1894

BUILDIKG OONTEAOT- -BEEACH—LiaUIDATBD DAMAGES
PENALTY.
The plaintiffs undertook

C.J.

the

recovery of X,900l., the balance of the building price, in terms of the contract, together with an amount of 3231. 2s. 3d. for extras, the defendants

a claim in reconvention to the amount of 5,485Z. for liquidated damages,
in terms of the contract, on account of the non-completion by the plaintiffs of
the building within the time stipulated.
The Court (Kotze, 0. J., De Korte and Amesliofl, JJ.) held, after proof

filed

of the breach of contract, that the defendants were entitled to the whole
amount which they claimed, in terms of the contract, as liquidated damage ;

—
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Peach & Co.
V.

The Jewish
CoNGEEeATION OF
JoHAinraaEUEO.

lid, as they

had reduced

their fidl claim (o,485Z.) to

1,900Z., heing the

lalance due on the stijmlated price for the erection of the 'building, judgment

was given in favour of the plaintiffs for
costs, and in favour of the defendants,

1,900Z. plus 323Z. 2s. Gd., with
plaintiffs

in reconvention, for

1,9001.

Even if the sum specif ed in the contract is to he
Per Kotze, 0. J.
regarded as a penalty, then, under the circumstances disclosed hy the evidence,
this sum is not necessarily too high to he awarded as damages (id quod
:

interest).

Per Ameslioff,

J.

:

In such

case the

sum of

1,900?. would, according to

the evidence, be excessive.

This was an action for 1,900/. and 323/. 2s. 6d., being money due
by the defendants on a building contract. On the
17th May, 1892, the defendants entered into a contract with certain
contractors, Short and McAlpine, by which the latter undertook to
build a synagogue for the defendants for 4,750/.
The plaintiffs
were sureties for the contractors, who, on the 4th February, 1893,
to the plaintiffs

with consent of the defendants,

made

over the building contract to

them.

The

plaintiffs

sued the defendants for 1,900/., being the unpaid

balance on the stipulated price for the building of the synagogue,
together with a

admitted the
liable to

of 323/. 2s. 6d. for extras, or, in other words,

sii.m

work not included

in the

them in the sum

by reason

original

plaintiffs' claim,

contract.

of 5,485/., as

and

defendants

plaintiffs

were

for liquidated damages,

of the non-completion of the building within the time

fixed in sect. 3 of the contract of the 17th

The defendants
Sects. 1

The

but pleaded that the

May, 1892.

therefore relied on sect. 3 of the said contract.

and 3 read

as follows

:

—

Section 1. The contractors undertake to have the said
synagogue on the inside ready and fit for use by the 9th day
of September, 1892, and likewise to complete the building
externally

Section

by the 1st of October, 1892.
The contractors agree to pay

3.-

—

for every

day

after

the 9th September aforesaid until the date of the actual com-

on the inside, and after the 1st day of
day of the completion of the building
externally, 12/. 10s. a day for the inside and 7/. 10s. a day for
the outside, and such payment shall be looked upon as liquidated
damages and not as a penalty, and the aforesaid amounts may
be deducted by the employers from any money due to the

pletion of the building

October until

the

contractors for the completion of the said work.
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The defendants

alleged that the external j)art of the synagogue

1894

had not been completed before February, 1893, and the interior Pbaoh& Co.
V.
not before the 9th September, 1893, i.e., 123 and 365 days respeoThe Jewish
tiTely after the periods specified in the contract, and claimed in
CoNQEEaATiosr OP
consequence, and by virtue of sect. 3 of the contract, the sums of JOHAHKEaBtTEO.
922^. 10s. and 4,562/. 10s. from the plaintiffs as and for liquidated
damages.

The plaintiffs denied that the defendants had suffered any
damage through their action.
After the pleadings had been read, the Court expressed a desire
to hear argument, before the evidence was called, upon the question
whether the

plaintiffs

were not

liable, ex facie their

written under-

taking, to the defendants for liquidated damages, calculated in

terms of the agreement, without any further proof of damage.
J.

W. Leonard

(with

him

Barber), for plaintiffs:

the defendants claim as liquidated damages
therefore not claimable.

In

Steytler v.

is

Smuts

The sum which

really a penalty,
(1

Menz.

and

p. 40) the

Court held a condition attached to a promissory note invalid, by
it was stipulated that the maker, on failure to pay the
promissory note within ten days after the due date, should pay

which

five

per cent, commission for the collection of the same, because the

Court was of opinion that this stipulation created a penalty. It
was held that the plaintiffs were entitled to recover with respect to
the same only ad id quod

made by

interest.

The claim

ia reconvention

excessive, being absolutely

no real
measure of the damages, if any, suffered by them. Assuming, for
argument's sake, that the amount of 4,6621. 10s. mentioned in
sect. 3 of the contract must be regarded, not as a penalty, but as
the defendants

is

liquidated damages, then the real
suffered can only be

amount

of the actual

damage

fixed after hearing the evidence.

him

Muller), for the defendants: There is an
liquidated damages and penalty, out
between
important distinction

Wessels (with

which various legal consequences arise. "When it is impossible,
from the nature of the case, for the contractors to fix what the real
loss win be which may be caused to one of the parties by the failure
of

of the other party to carry out the agreement, they generally

mutually agree to take a fixed amount as the damages which will
be recoverable in ease of a breach of the contract by one or the

348

OFFICIAL REPORTS OF
1894

This

other party.

THE HIGH COURT

the usual practice, especially with regard to

is

(Emden on Building and Building Contracts,
2nd ed. p. 178.) Even a penal stipulation in a contract is valid
up to the amount of the probable damage suffered by the party
complaining.
(Yoet, 45, 1. 13; Cape Town Mimicipality v. Linder,

Peach & Co. building contracts.

m

J J
CoNHEEGAJohannesEUEG.

In Falconer v. Behr ^ Co. (11 Supreme 0. E. p. 48),
was held that a condition in a koopbrief, by which the purchaser
bound himself to pay 5 per cent, commission for collection of the
purchase price, in case he failed to pay within three days, was not
a penalty, but liquidated damages. As liquidated damages assess
the amount which the parties agree upon beforehand to regard as
the measure of damages in case one of them does not fulfil his
obligations, the whole damages agreed upon is recoverable from
6 Juta, 410.)

it

who

the party

A

pp. 263, 264.)
fulfilment

damages

of

penalty

a contract

is

Law

(Anson's

in default.

is

of Contract, 6th ed.

intended as a means of ensuring the

by a sum which exceeds the probable

When

arising out of the breach of the contract.

happens, the penalty
actually suffered

In support

by

is

this

reduced to the amount of the damages

the complaining party.

(Ibid.)

of this contention, Wessels discussed at

some length

the doctrine on penalties in connection with contracts as treated

by Bynkershoek

(Quaes. Priv. Jur.

Bk.

2,

Part

2),

and

also pointed

out that the writers cited by Pothier (Obligations, §§ 345 et seq.)
had confused two distinct legal ideas, viz., liquidated damages and
penalty,
as

by applying the word penalty

to both.

The word

interest,

used by Bynkershoek and other writers, means not only a

money interest, but any interest, whatever its nature may be.
The plaintiffs are estopped ex verbis contractus from the right to
deny

their liability for the full

Leonard

(in reply)

:

amount

stipulated.

The Court cannot

possibly say ex facie that

the defendants have suffered damages to the

amount of

4,562/. 10s.

Before a decision can be come to upon this point the evidence must

be heard.

If

it

then appears that they have suffered damages

that amount, then they will be entitled to that amount.

however,

it

damage
damage really

appears that their

must be limited

is

less,

to
If,

then the amount

by them. The
English authorities give a wider interpretation to stipulations such
to the

suffered

as that contained in the third section of the contract, under the

name

" liquidated damages," than the

Eoman-Dutch

writers do.
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In any case when the stipulated sum appears excessive, however
it may be described, whether as " liquidated damages " or as Peaoh & Co,
" penalty," it is really a penalty.
In the case of Kemble v. Farren The Jewish
Bing.
Snell's
congeeqa147
Prin.
of Equity, p. 335) the Coui-t held a
(6
;

stipulation in a contract to be penal, notwithstanding that the

TION OF
JOHANUES-

as " liquidated

BXTEG,

damages " and not as a
A condition which does not indicate a fair measure of
damages must be regarded as a penal condition, and only damages

had described

parties

it

" penalty."

ad id quod

interest

should be awarded.

It cannot possibly be

assumed that the defendants have suffered damage to the amount
of 4,5621. 10s. in consequence of the synagogue not being finished
on the day stipulated. Bynkershoek's doctrine (Qusest. Jur. Priv.
Bk. 2, § 14), that the stipulated amount must not unreasonably
exceed the interest of the injured party in the execution of the
contract,

was accepted in Borradaile

Therefore, where a penalty longe
interest,

Muller

(1

Menz.

p. 555).

quod stipuhtoris

such penalty must be reduced to the amount of the loss actu-

ally sufiered.

It

263.)

v.

et late excedat id

Anson, Law of Contract, pp. 262,

{Ibid.,Yoet,4i5,l. 13;

not necessary that

is

damages claimed are excessive.

it

should appear ex facie that the

This can be proved by the evidence.

After the argument, the Chief Justice intimated that the Court

would

damage
had been argued.
After having heard the evidence, and also the argument on the
first

take the evidence with regard to the alleged

before deciding the question of law which

facts,

the Court reserved judgment.
facts which the Court found proved by the evidence appear
from the following judgment by the Chief Justice.

The
fully

Postea.

12th December.

KoTZE, 0.

J.

:

of

Johannesburg

& Co. had undertaken
synagogue for the Jewish congregation

It appears that Peaoh

to complete the church or

sum of 4,750/. They institute this action
sum of 323/. 2s. Qd., awarded by the architect
and the sum of 1,900/., beiag the balance due on
for the

for the recovery of the

KroU

for extras,

The defendants have brought up, as a set-off to this,
a sum of 922/. 10s., and a further sum of 4,562/. 10s. as damages
suffered by them in consequence of non-fulfilment of contract by

the 4,750/.

the plaintiffs, which amounts, according to the contract between
the parties, constitute the stipulated
sation.

The

plaintiffs allege that

sum

what

is

to

be paid as compen-

demanded

as

damages
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practically a penalty,

ig

THE HIGH COURT

and that therefore they are entitled to
damages actually sustained

Pbach & Co. require from the defendants proof of the

The Jewish
conheegaTION OF
JoHANNESBUEO.
Kotze, C.J.

by them
ment of

(id

quod

interest) in

It

contract.

is

consequence of the alleged non-fulfil-

desirable that I should shortly refer to

some of the clauses in the contract entered into between the parties
on the 17th of May, 1892 :—
Art. 1. " The contractors undertake to have the said synagogue
on the inside ready and fit for use by the 9th of September, 1892,
and in the same way to have the building on the outside ready by
the Ist of October, 1892."
Art.

3.

"

The

pay

contractors agree to

9th of September aforesaid

till

for each

day

after the

the date of the actual completion of

the building on the inside, and after the 1st of October aforesaid
till

the date of completion on the outside, the

the inside and the

sum

sum

of 12^. 10s. for

of 71. 10s. for the outside per day,

and

such payment shall be looked upon as liquidated damages and not
as a penalty, and the aforesaid sums may be deducted by the
employers from any moneys due to the contractors for the com-

pletion of the said work."

Now,

may

whether what is stipulated in
Starting with the supposition
the Netherlands Civil Code, recognizes the dis-

the question

arise

Art. 3 amounts to a penalty or not.
that our law, like

tinction between a penalty
(see

HoU. Consul.

4,

and liquidated

Cons. 407, in fine

or stipulated

Capetown Council

;

damages
v.

Linder,

412; Ned. Wetboek, Art. 1285, Art. 1340 et seq.),
everything must depend on the intention of the parties in this
case.
The mere use of the words " liquidated damages and not a
penalty" does not make that which is stipulated liquidated
damages. If we must assume that the parties intended that what
6

Juta,

should be paid for each day after the 9th of September, and the
1st of October,

must be looked upon as the true and proper measure
no objection in the fact that the amount of

of damages, I can see

damages in

this case reaches so

penalty in a contract

high a

figure.

The

insertion of a

So also the parties are perfectly at liberty to fix what the amount of damages to which, in
the absence of stipulation, the law gives a right, shall be in the
is

juris privati.

event of non-fulfilment of the contract
are at liberty in this

way

by the time

to withdi'aw the

fixed.

They

measure of damages
from the discretion of the Judge. They are in no way forbidden
to contract in regard hereto as they may think fit, and the Court
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The

1894

E., at the end of his very learned

Peach &

ouglit not to interfere with their free expression of intention.

observation of Sir G. Jessel,

judgment

M.

in Wallis v. Stiiith (L. R. 21 Ch. 266),

Co,

V.

and the opinion The Jewish

given in a vcell-reasoned academical dissertation by Mr. Schade van

conobbga-

Westrum

JOHAHNES-

(Verbintenissen

met

9—14), are applicable here.
In this dissertation, handed to me by my brother
Ameshoff, and in Wallis v. Smith, reference is made to the principal
authorities.
If now the Court must look upon the stipulation in
sect. 3 of the contract as a stipulation for the payment of " liquidated damages," then the defendants are entitled to the full amount
claimed by them. They give up this claim, however, and ask,
Strafbepaling, pp.

through their counsel, only for the sum of 1,900/., equivalent to
the second amount demanded from them by the plaintiffs. Now
the largeness of the stipulated
fixed a penalty,

sum

does not

any more than the use

of the

make

the

amount

words " liquidated

damages " shows that we have not to do with a case of penalty.
The contract must be examined in order to find out what the actual
meaning of the parties was. It is clear that the stipulated sum
becomes payable on the coming into existence of only one fact,
namely, the non- completion of the work on the day fixed and that
in such a case the damages shall be calculated at so much per day,
and that the right is given to the employer to deduct the amount
due YD. this way from the amount to be paid in terms of the agreement for completion of the synagogue. The intention of the
parties was therefore to fix the damages which should be considered
as suffered through non- completion of the work at the time agreed
In the latest case on this
on, rather than to establish a penalty.
decided
in the same way.
in
England
of
Appeal
Court
the
subject,
following
By
an
agreement for
was
the
there
The question
" the said
stipulated
works,
it
was
that
drainage
building certain
before
the
respects
on
or
30th
of April,
works shall be ready in all
shall
and
rubbish
be
removed."
It
and all appliances, hindrances,
;

:

was

also stipulated that " in default of such completion the con-

tractor shall forfeit

and pay the sum of

100/.,

and

61.

for every

seven days during which, after the 30th of April, the work shall
remain unfinished ; and the sum thus forfeited shall be capable of

being recovered by the defendants from the contractor as and by
way of liquidated damages." The learned Judges (Lord Esher,

M. E., Lopes and Kay, L. JJ.) were of opinion that the stipulated
sum was to be looked upon as liquidated damages, and not as a

TION OF

BUEQ.
Kotze, C.J
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penalty

that

;

is

to say, the stipulation

was one for a liquidated

Peaoh & Co. amount as damages, and was not constituted by way of penalty,
V.
" because it was payable on the existence of only one state of facts,
The Jewish
congbeqanamely, the non- completion of the works by the 30th of April
TION OF
JOHANNESBTJIIQ.

Kotze, C.J.

was only one event, whether the removal
of appliances, &c. were included or not." (Law v. The Local Board
As our law does not proof Redditch, L. T. Eep. vol. 66, p. 76.)
hibit parties from agreeing what the exact measure of damages
shall be for the non- completion by a certain time of certain wort,
and assuming that they have come to such an agreement in the
and

this non- completion

present case, then

it

follows that the defendants are entitled to

way

bring up the amount stipulated as damages by

of counterclaim

or set-ofE.
If, as

Mr. Leonard has argued, the stipulated sum which

is

to be

paid to the defendants, in the event of the non-completion on the

demand

date fixed, constitutes a penalty, then the contractors can

that the congregation, which relies on this special stipulation or
penalty, should give proper evidence of the actual damages sus-

tained
(s.

by

Yoet

it.

(45, 1. 13),

Bynkershoek

340, in fine), and Pothier (Yerbindtenissen,

is left to

(2, cap.

s.

14)

;

Grluck,

343) teach us that it

the discretion of the Judge to inquire whether the penalty

exceeds the id quod

Pothier, like

interest.

comprehensive dissertation on this subject.
of Molinseus

(DumoUn), but

Bynkershoek, has a

He

also observes that

follows the opinion

Azo was

of opinion

by agreement as compensation for
damages and interest, is not liable to any diminution. Neither Azo
nor Pothier seems to draw a distinction between liquidated damages
and penalty, and this is perhaps the reason why they differ in
opinion.
The reasoning of both, however divergent, shows that
tha^ a penalty,

the distinction

is

stipulated

sound in

As, therefore,

principle.

it is left

to the

what amount the defendants
have sustained damage, it appears to me that we must exercise this
discretion in a reasonable and judicial manner
and unless we are,
arhitrium of the Court to inquire to

;

under the circumstances, satisfied that the penalty i.e., that which
is brought up by the Jewish congregation as a set-off
is excessive,

—

so as to conflict vrith the just principle of our law, "

enrich himself to the detriment of

another,"

no one

may

we ought not to

interfere

with the stipulated amount, especially as the defendants

do

claim

not

the

full

sum

of

4,562/. 10s.), but only 1,900/., being

(i.e., 922/.
10s. and
an amount equivalent to that

5,485/.

;

OF THE SOUTH AFRICAN REPUBLIC.
due hj them to the

still

the synagogue.

As

853

plaintiffs as the balance for the building of

the parties had all their witnesses present,

it

1894

Peaoh^

Co.

was agreed that the Court should hear their evidence on the quesThb Jewish
tion of damages before deciding whether the stipulation in sect. 3
conqeegaof the contract

is

a penalty or not.

Now, when I examine

the

evidence,

it is difficult for me, if not impossible, to say that the
congregation suffered no damage, or, rather, no damage to the
extent of 1,900/., in consequence of the non-completion of the

work by the time fixed. Indeed, the inside of the synagogue was
to be ready by the 9th of September, 1892, and the outside by the
Ist of October, 1892.
This was exactly the time of the annual
festivals in the Jewish Church.
The contractors knew that, and
tried to show that after the formal opening on the 15th September,
1892, religious services were held in the synagogue every Saturday, and also a daily school for the children in the committee-room

next to the synagogue.

am

After a consideration of the evidence, I

satisfied that the following

had

arisen

among the Jews

A dispute

has been clearly proved.

at Johannesburg,

and those

of

them who

were disaffected desired to establish their own synagogue. With
that object, the contract between the parties was entered into for the
building of a synagogue. It was, some months before September,
1892, generally known that the State President would formally
open the synagogue on the 15th of September. This was done,

and

were held regularly in the building.
All the seats were not yet in,
and those that were, were placed there merely temporarily. The
Ladders and
plaster work and painting were not yet finished.
after that religious services

But under what circumstances?

used by the

scaffolding,

A

synagogue.

sail

windows were not

in,

workmen, were

had been
and when

still

present in

stretched over the cupola
it

rained, the rain

came

;

the
the

into the

—

The witness Kroll stated and his evidence has not
been contradicted that " when it rained one had to sit with a
mackintosh on in the building during service." The rain-water that
came into the building had to be led off by means of holes made in
building.

—

the

floor.

tinually.

All this took place, not on one occasion only, but conof the non- completion of the work at

In consequence

the time fixed, the congregation lost sixty-eight male members

and

in order to prevent a further secession of members, the holding

of religious services

yet finished.
0.

No

was continued, although the building was not
was stated on behalf
A A

school for children was, as

TION OF

JOHANNESBtTRO.

Kotze, C.J.
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of the plaintiffs, ever held in the building or the committee-room
PeacTI Co. before February, 1894. In February, 1893, the outside work was
^^®* finished, and the inside work in September, 1893— thus a year
The Jewi
Substantial damage was undoubtedly
CoNGEEGAafter the stipulated time.

Joh1nne8BUEG.
Kotze, C.J.

the congregation in consequence of the delay of the

by

suffered

and I cannot say that the sum

plaintiffs,

of 1,900/.

demanded

so excessive that the Court should declare that— as
Bynkershoek says the penalty fixed " longe et late excedit id quod

therefor

is

—

Who would be able to calculate exactly the
by the congregation ? Who would be able to estimate

stijmlatoris interest."

loss suffered
exactlj' the

inconvenience of holding, or being present, at services

under the circamstances I have mentioned ? The contractors knew
well the object for which the defendants were so desirous of having
They knew
the synagogue ready by the 9th of September, 1892.
that great inconvenience, and a shock to the religious feeling of the

congregation, would be the result of their delay

;

and I do not

why the claim should not be fixed at 1,900/., especially
into consideration that the delay

was very

see

when we take

considerable,

and that

work was finished such a long time after the stipulated time.
Whether, now, we regard the stipulation in sect. 3 of the contract
as a stipulation for liquidated damages, or as a penalty, the result
is, in my opinion, the same.
There must be judgment for the
plaintiffs in convention for the sum of 323/. 2s. Qd., admitted by the
defendants' counsel, and 1,900/. and in reconvention for the sum of
the

;

1,900/. in favour of the plaintiffs in reconvention (the congregation)

323/.

Judgment must

.

2s.

Qd.,

with

therefore be in favour of the plaintiffs for

costs,

no tender having been pleaded by the

defendants.

De Koete,

J.,

Ameshoff,

J.,

concurred.

intimated that, although he concurred with his

brothers, the Chief Justice

principles laid
if it

were

down on

and De Korte,

J.,

liquidated damages, he

left to the arhitrium of

the

Bench

with regard to the

was

of opinion that

to inquire into the

claim in reconvention, advanced by the defendants in convention,

then he would have no hesitation in holding that this claim was
excessive.

He

then gave

his

reasons

for

this

view,

stating

damages alleged to have been suffered by the
completing the work on the outside were not proved and

inter alia that the

delay in

;
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that with regard to the work In the inside, he accepted
189*
the evidence
of Kroll with the greatest caution.
He also considered that there Peach & Co.
was no satisfactory proof of the loss of the sixty-eight members of
^he Jewish
the congregation.
ConqbeH™

Judgment was given
with the

in favour of the plaintiffs for 323/. 2s. &d.,

jj^^sbueq.

costs.

AmeskofF, J.

Attorney for

plaintiffs

:

J. G. Haarhoff.

Attorneys for defendants

:

Booth and Wesseh.

THE STATE

Comm:

KOTZE,

^.'

ADAM.
The word " voluntary " in the Criminal Ordinance {Law 5 of 1864) means that
no hope must be held out to the accused that he will derive any advantage

from
truth,

his confession.

—A confession obtained on an exhortation

as then the chances of acquittal would he greater,

tarily"

made within

the

be

—

to

speak the

not " volun-

the Law.
Apart from the question
made hy a person in a position of

meaning of

whether such exhortation must

is

authority over the accused, the Judge can only, on proper evidence, assume

was under the impression that the person who persuaded
him to confess had authority over him. The mere fact that someone went
up to speak to an accused is not sufficient to raise the presumption that the
accused regarded him as a person in authority.
Confessions made to
that the accused

—

—

individuals tvho, without any valid reasons, meddle with accused persons

—

with the greatest caution.
Where a white
a native accused of murder, ivith the object of
obtaining a confession from him, and then exhorted him with the remark,
" When a person speaks the truth, he has abetter chance of escape than when

under

arrest, should be accepted

person went and talked

he

tells lies,"

to

and further proceeded to put catch questions to him, the Court
had been improperly obtained, and should not be

held that the confession
accepted.

In the

Circuit Court at Standerton, on the 6th of Octoher, 1894, a

Kaifir

named Adam was fotmd guilty of murder and sentenced to
The accused had confessed to Eourie, one of the witnesses

death.
for the prosecution, after the latter had said to him, "

the truth

;

when a person

tells

Tou must tell

the truth he has a better chance of

A

a2

O.J.

AMESHOFF,

J.

JOBISSEN-,

J.

1894
22 November,
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The

State
V.

Adam.

escape than -when he tells lies."

Ameshoff,

J.,

had doubts whether

be regarded as a voluntary confession under sect. 123 of
the Criminal Procedure, and reserved the point for the full Court.
It moreover appeared that the said Fourie had asked the Eieldthis could

Cornet Mookaan to give him permission to go and see the accused,
as he was certain he could persuade the accused to confess and
;

with this object in view Fourie

had proceeded

to

put catch ques-

tions to the accused.

Lohman, for the accused

:

The

action of the Field-Cornet and

the witness Fourie was extremely improper and unlawful.

Law

Under

1864 the preliminary examination in cases of crimes
must be held by the Landdrost or the Field-Cornet in open Court,
and the questions and answers must be noted. This is in order
to enable the Judge and the legal advisers of the accused afterwards to judge whether the examination has taken place according
to law, and whether any improper force has been exercised over
the accused or the witnesses. In this case the accused was induced
to confess by someone who had absolutely nothing to do with the
case,

5 of

within the prison walls, and, according to the statement of

this interfering person himself,

by means

of catch questions.

What

kind of questions these were we do not know. Nor do we know
how the accused was induced by Fourie to confess. No death
sentence

should be passed upon the strength of a confession

obtained in this manner.

He

then cited Archbold's Criminal Procedure,

for the purpose of

inducement

p.

12, sect. 2,

showing that the words used constituted an

to confess,

which made the confession unacceptable

in

law.
Dickson, for the State, argued that the reference to Axchbold

was not in
in the

point, because the persons

cases

quoted were obtained

through
all

whom the confessions

had authority over

the

accused.

[KoTZE, C. J. May it not be said that, in view of the distinction
between whites and blacks in South Afi-ica, a white man is in a
:

position of authority over a Kaffir ?]

Dickson

:

No.

over a KafEr.

A white

man

is

not in a position of authority

Confessions are always admissible,

if

only they are

—

OF THE SOUTH AFRICAK REPUBLIC.
voluntary.

Regina

(Eoscoe's Grim. Evid.,

App.

Qtdn, 1

v.

2nd

ed., pp.

357

38 and 44, 45 and
;

Gas. p. 84.)

1^94

Thb"s^tb
V.

Adam.

[JoRissEN, J.

I have no doubt that a white man, especially
when, as in the present case, he comes to a Kaffir to interrogate

him

in the

:

name

of the Field-Cornet,

in a position of authority

is

over such Kaffir.]
Postea.

KoTZE,

of

22nd November, 1894.

judgment:
In this case a Kaffir by the name of Adam was found guilty
murder in the Circuit Court at Standerton, and sentenced to

death.

against

G. J., delivered the following

A material part,
Adam

indeed the principal part, of the evidence

consisted of the confession of guilt

named Fourie under

a certain burgher

—

made by him

to

the following circum-

After Adam had been arrested, Fourie, together with
some other burghers, was seen by the prisoner in conversation with
the Field-Cornet Moolman.
Alter this Fourie asked the FieldCornet if he would consent to his going and speaking to the
prisoner and qu-estioning him about the alleged murder.
The
Field-Cornet consented.
Fourie then went to see the prisoner, and
stances:

this is his statement

with regard thereto

must speak the truth

;

that

better chance of escape than

accused

made a

confession.

:

"I

told the accused he

if

one speaks the truth, one has a

if

one

tells lies."

Thereupon the

After Fourie had communicated to

the Court the contents of this confession, he added

:

"I

also

put

some catch questions to him." Moolman asked him how much
gold he had received. He said 4s. 'ad. From this I would infer
that Fourie examined the accused in the presence of the FieldCornet Moolman. My brother Ameshoff, however, assures me
that the question was put by Moolman on a later occasion, after
On the other hand,
Fourie had spoken alone to the accused.
of
the presiding Judge
appear
from
the
notes
it
not
although
does
the
latter was seen by
made
Fourie,
to
that, before the confession
the accused while under arrest in conversation with Field-Cornet
Moolman, I will accept the statement of my brother Ameshoff that
this

was actually the

of the accused.

It

case, as this is not prejudicial to the interests

is,

however, always desirable to take

down

in

the Judge's notes the circumstances under which a confession
is

made, because

in

criminal

cases,

especially

in

a case

of

OFFICIAL REPORTS OF THE HIGH COURT
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murder, one must not rely too
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'^as admitted

TheState
"•

by

my brother,

The

confession

who, however, reserved the question

of its admissibility for the consideration of the full Court.

.

Adam.

*'

ze,
.

.

,

,

123 of the Criminal Procedure prescribes that a confession

Sect.

must be voluntary. It has always been conby the Court that this means that there must be no inducement or holding out of any hope of obtaining any advantage
through the confession. Under such circumstances the Court has
always regarded as improper any expression which may operate as
^^ acknowledgment

sidered

an encouragement to the accused to say something in the hope or
under the impression that his position would be better than if he
kept

silence,

and has refused confessions made in

this

I have no doubt that when a hope or encouragement

way.
is

Now

given to

the accused, as has happened in this case, to speak the truth for the

reason that " one has a better chance of escape, or a chance of

escaping earlier," it is an improper act, and that a confession made
by an accused person in consequence thereof ought not to be
accepted, for we cannot say that, as the law requires, the confession
or acknowledgment has been made voluntarily.
But then it is
argued on behalf of the State that when the" inducement or
encouragement is given by a person who is not in authority
over the accused, this rule and practice fail and, in support of
The great criminal
this, reference has been made to Roscoe.
;

lawyer, Sir J. Stephen, in his Digest of the

Art. 22,

is

Evidence

of the
(sect.

same opinion.

799,

et

in notis,

Law

of Evidence,

But when we refer to Taylor on
6th ed.), and Russell on Crimes

(vol. 3, 4th ed., by Greaves, pp. 393, 394, et in notis), we find that
the law on this point is not so clear, and that more than one

make any distinction between an
encouragement or inducement extended by a person in authority
and one extended by a person not in authority over the accused.
It is easy to imagine cases where an accused person, especially
a coloured person in this country, would sooner attach importance to an inducement extended to him by a respectable

learned Judge has refused to

burgher than to one extended by a simple unknown policeman.
We cannot in each case accurately determine how and when the
inducement, by whomsoever extended,
influence on the accused.
case it

is,

however, not

According

now

may

operate and exercise an

to the

view I take of this

necessary to discuss this further, or to

decide which view meets with the approval of the Court.

It has

359
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been said that shortly before Fourie came to the accused the latter,
while under arrest, had seen him with the Field- Comet, and that
the accused might have inferred that Fourie was a

therefore

person in authority.

This

is,

of course, possible

;

and

if

there

;

for instance, if

it

had

appeared that Fourie had helped the Field-Cornet Moolman in
arresting the accused.
find,

(Cf. 3 Russell,

however, nothing that

The mere

part of the accused.

speak to the accused

justifies

is

in

my

4th

ed., p.

386,

et in notis.)

I

such an assumption on the

went alone

fact that Fourie

to

opinion not enough to give rise to the

presumption that the accused looked upon him as a person in

But

authority.

meddlesome conduct displayed
went with no
extract a confession from the accused, and

in the face of the

by Fourie, and taking
other intention than to

into consideration that he

with that object put catch questions to him, I amx>f opinion that

we cannot hold
voluntary.

the acknowledgment or confession to have been
Taylor very properly warns us against the conduct of

meddlesome persons who go and speak to the accused under arrest,
and we must be very careful in admitting a confession made after
catch questions have been put to a prisoner.

Under

the circum-

stances I consider that the confession ought not to have been admitted,

and that

my

brother Ameshoff acted correctly in reserving the

point for the consideration of this Court.
therefore be set aside.

Ameshoff and

Jorissen, JJ., concurred.

The

conviction

TheStatb

j^^
-;—

had

been satisfactory evidence from which we could fairly infer that the
accused was under this impression, I should have been inclined to
disallow the confession on that ground

1894

must

°

'
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'
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V.

THE LIQUIDATOES of the EEPUBLICAN and
COLONIAL LOAN AGENCY and TEUST COMPANY.

1894
26 Wovember.

INSOLYENT ORDINANCE, Sect. 101.- -PENALTY— SUEETY
LIABLE FOE.
The defendants were held

liahle

for the amount of a judgment granted, under

sect.

101 of the Insolvent Ordinance, against the secretary of the BepuhKcan

and

Colonial

Loan Agency and Trust Company,
an

in

an

which he was

action instituted by

on the ground
company had, hy means of advertisements and otherwise, notified in
the puhlic newspapers that it would he surety for the dealings of its secretary
certain creditors of

insolvent estate in

trustee,

that the

carried on in his capacity as trustee in the said estate.

This was an action

for a declaration that the defendants were
on a claim of 10,152^. 10s., being the amount
of a judgment of the Court with costs, granted on the 21st of
August, 1893, against "W. Mare and others, the trustees in the
insolvent estate of G. A. Eoth, and in favour of T. "W. Beckett
and others, as creditors in Eoth's estate, and also for a decree
ordering the defendants to allow and admit this claim as a debt
due by the estate of the Eepublican and Colonial Loan Agency
and Trust Company, and to pay dividends thereon to the plaintiff.
The claim in the case of Beckett and Others v. The Trustees of Rothes
Estate arose out of the negligence of the trustees in that they did not,
in accordance with sect. 100 of the Insolvent Ordinance (Law 21
liable to the plaintifi

sum

of 1880), deposit a

of 4,977/. 15s. Zd.,

the insolvent estate, in a bank, but placed

Board

of Executors, a

company which

general agency and financial business.

was subsequently put under

liquidation,

belonging to the estate in

possession.

The Court found

that the trustees

duty and imposed a
nance, of a

sum

its

fine,

under

of 9,955/. 10s.,

moneys belonging
it

at that time carried

judgment the

on a

The last-named company
while it still had moneys

had been guilty

of neglect of

101 of the Insolvent Ordibeing double the sum belonging to
sect.

Eoth's estate which they had neglected to place in a bank.
this

to

with the Transvaal

trustees retired

from

the present action was appointed trustee.

ofiBce,

He

and the

After

plaintiff in

instituted

an action

OF THE SOUTH AFKICAN REPUBLIC.
in his capacity as trustee of Both's estate for the recovery
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from the
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defendants of the amount of the judgment aforesaid, basing his SteanqbN.O.
"
claim on the allegation that Mare had, in his capacity as secretary,
j.

and on behalf of the Eepublican and Republican
Colonial Loan Agency and Trust Company, which had publicly Ioan a°e"oy
notified, through notices published in the Staats Courant and other iNDTEusTCo..
controlled the estate for

newspapers, that

it

held

itself

responsible for the actions of

its

Wynand

Mare, done in his capacity as trustee in the
insolvent estate of Roth.
In denying their liability the defendants pleaded to the sumsecretary,

mons

—

company had guaranteed the
was not given to the
plaintiff
(2) if the guarantee was given by the board of directors,
their action was ultra vires and in conflict with the company's
as follows

actions of

Mare

:

(1)

That,

if

the

as alleged, such guarantee

;

articles of association

;

(3) if

the giving of the guarantee was not

Mare was personally liable, seeing that the judgment was based on his own negligence (4) that the judgment
being a penalty, and therefore operating personally, Mar^ personally and not the company was liable.
The facts proved by the. evidence are cited in the judgment of
Judge Morice.
ultra vires, then

;

The chief
knew that the
administration of all sorts of estates was undertaken by the comThe
pany, and administered by the secretary on its behalf.
company made itself responsible for such administration, and
publicly made known, through advertisements in the Staats
J.

W. Leonard

him

(with

point in this action

Cloete), ior the plaintiff:

the fact that the public

is

passed into the hands of the secretary,

which caused the
moneys which
and in which the company

company was

able to avoid its obligation

Courant and other newspapers, that
public to believe that

had an

interest.

it

If the

had good

it

did

so,

security for all

in this respect, the public would be very seriously defi-auded.
sect.

97 of the company's

In

articles of association it is stated that the

done by
this,
In
addition
to
the
comthem
that
it
would
indemnify
assurance
Mare
the
gave
pany personally
him; and in the case of Roth's estate this indemnification was
When Mar^ wrote to
publicly made known by advertisements.
the company asking it to intervene and to assume liability.
secretary, directors, &c. shall be indemnified for all acts

in the service of the company.
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for the result of the

T

"

Liquid, op

and

him and his coacknowledged the obligation,
comply with the request.

action instituted against

by Beckett and

SiEiwOTN.O. directors

others, it

notified its readiness to

t.

./

j.

Republican

Loan Agency
andThusiCo.

Wessels (with

him

defendants

DicJison), for the

The

:

trustee

is

personally liable for the proper control of all estates the administration of

which

entrusted to him.

is

liable for his acts,

Before holding the company

he must prove that

either expressly or tacitly.

it

undertook such

liability

All that the company did was to

purchase the commission fees accruing to the secretary for a fixed
salary paid to him, but in

law he continued

be personally

to

liable.

[The Chief Justice Is not this a case where the secretary and
company stand towards each other in the relation of master
and servant ?]
:

the

:
No. The Insolvency Law makes the trustee personally
and the creditors must therefore hold him directly responIt is easy to suppose the case of a company which does not

Wessels
liable,
sible.

would it not
want to hold such a company
responsible for the mismanagement of any estate of which its
secretary is trustee, and for the proper management of which he is
personally responsible ?
The trustee, being wholly responsible for
undertake the administration of insolvent estates

;

in such a case be very unfair to

his actions, can act contrary even to the expressed wishes of the
directors in matters concerning the estate.

just as
creditors

free

much
;

and

from
through

suffer

his

Still less

such negligence.

mons

is

based

is

was

make the shareholders
They had no control over his
ought the creditors of the company to suffer for
Moreover, the judgment upon which the sumit

will be illogical to

negligence.

simply a penalty personally imposed upon the

trustee for a delict arising out of wilful neglect,
is

liquidators are

as the secretary, as trustee of insolvent estates,

control,

actions.

The

the representatives of the shareholders as of the

of a purely personal nature,

it

and

as this penalty

cannot be claimed from the

company.
Leonard, in reply
includes the

:

amount

The judgment is penal only in form, and
of 2,463^., moneys belonging to Roth's

;
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which the trustees neglected to deposit in a bank. The
company and the trustees were jointly guilty of this delict. The Stbanoe^N.O.
"•
fact that the secretary is personally liable does not in any
^
J way
J
Liquid, op
.
free the company from its liability, as it has guaranteed his Republican

estate,

.

.

actions.

£;!.^r=
Cur. ad. vuU.

Postea.

26th November.

MoRiCE,

J., after

having

set out the claim

plea, delivered the following

very

judgment

evidence has been heard.

little

and the defendant's
In this case

of the Court

:

—

It has, however, been proved

when the secretary of the Republican and Colonial Loan Agency
and Trust Company was appointed trustee of insolvent estates, he
administered them under the supervision of the directors, and that his

that

commission fees went to the company, while he drew a salary that the
directors understood and gave out that they were responsible for the
;

It has also been proved that the company
announced by public advertisements that it undertook the administration of insolvent estates, and that when official notices relating to
insolvent estates were published in the Gazette they were published in
the name of the company. It also appeared that a document was
signed by the chairman and two directors of the company on the
13th of July, 1887, and filed with the Master of the High Court,
by which the company became surety and co-prinoipal debtor for
the due administration of all estates placed under the management
of the company, and bound itself for all acts done and liabilities
incurred by the secretary of the company, who might at any time
actions of their secretary.

officiate as

administrator in such estates.

Certain correspondence

between Mar^ and Langerman, as secretary of the company, was
handed ia, from which it appears that Langerman, on behalf of
his board, undertook to indemnify Mare for all his acts as trustee
According to sect. 2 of the
in the insolvent estate of G. A. Eoth.
company's articles of association, one of the purposes of the com" the administration and management of such estates
and other property as the said company shall be duly appointed to

pany was

administer or to

manage

as executors, tutors, guardians, trustees,

assignees, or agents, whether under a decree, rule or order of any
competent Court, or by direction of the Master of the High Court "

79 one of the powers of the directors is " to act in
Under
all matters connected with bankruptcies and insolvencies."
rata
and
in
proportion
to
sect. 97 the directors undertake, pro

and under

sect.

aud Trust Co.
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their shares, to

indemnify the

officials

of the

company for

all losses

SteanheN.O. suffered and expenses incurred in the discharge of the affairs of

Liaum OF
REPUBLicAif

^^® company, provided the same are not incurred or caused
wilful neglect.

Finally,

by their

appears that the commissions for the

it

Loan Agenct administration of estates were brought up in the reports placed
audTeitbtCo. before the shareholders as assets of the company.

The

Morice, J.

plaintiff alleges that,

company held

aforesaid, the

through the actions and circumstances
itself

out to the public or represented

secretary.
Now there are two
grounds on which the company can be held responsible, namely,
on the ground of agency or on the ground of suretyship. With
itself as responsible for

regard to the

the acts of

ground,

first

a well-known rule that

it is

own name, but

one enters into a contract in his
another, the real principal

its

is liable,

when any-

really as agent for

and he can be sued.

This rule

does not, however, appear to be applicable to the present case, for

where the principal is liable he can also sue in the place of the
agent on the contract made by the agent. But in this case the

company cannot sue

in the place of

trustee of the estate.

pany

is liable

I

am

its

secretary in his capacity as

therefore of opinion that,

if

the com-

for the acts of its secretary to the creditors of the

insolvent estate, such liability cannot be correctly considered as a

consequence arising out of the agency of the secretary, although
such a relation did actually exist between the secretary and the

company

inter se.

I am, however, of opinion that the facts proved in evidence are
sufficient to lead us to the conclusion that the

the actions of

its

company guaranteed

secretary to the public.

The company announced by

advertisements, that

undertook

it

the administration of estates, which was also one of

under

its articles

of association.

Now

it is

well

its

known

objects

that

it is

not the custom of the Court to appoint companies to administer

The meaning

insolvent estates.

have

therefore

through
actions.

an

been, that

its officials,

We

may

and that

the
it

of

such advertisements must

company administered estates
made itself responsible for their

reasonably assume that,

when any

creditor in

appointment of the secretary of the company
he was influenced by the thought that the company

estate voted for the

as trustee,

would be as much liable for the actions of the secretary, as if he
had gone into the company's office and employed the secretary to
do ordinary work. We therefore find that the creditors of Eoth's
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signed the document by whicli they consented to the

estate, wlio

Mare

substitution of

for

Langerman

189*

as one of the trastees of the sieanqb N.O.

thought that Mare was trustee in his capacity as acting _ '"
secretary of the company.
The directors not only regarded the Republican
company as liable for the actions of the secretary, but in 1887 '^"j, aoenot
deposited a document with the master by which the company amdTbustCo.
estate,

bound

itself to

With

such

liability.

Morice, J.

reference to this document, I

had sued upon

it

may

say that

alone he would have succeeded.

not stated in the document to

whom

the

if

the plaintiff

Although

company binds

it is

itself,

the

who advertises in a newspaper
that he will give a reward to any one who will do a certain thing.
He is bound to any person who may turn up as one who has
fulfilled the conditions of the advertisement.
But even if this
document did not exist, the company could be held liable. Under
company is

just as liable as a person

the Eioman-Datch law,
expressly given, as

mandatum

it

it is

not necessary that a guarantee shall be

can be given by implication, as in the case of

pecunice credendce.

B. on instructions from

For

instance,

0., 0. is liable to

if

Linden's Translation of Pothier's Obligations,

With

A. lends money

A. for such debt.

vol. 1, p. 538.)

reference to the defendants' special plea, the

point, as the action

is

to

(Y. d.

first is

not in

based on a guarantee alleged to have been

given to the public, not to Mare.

As

to the second plea, viz., that

was uUra vires for the company to guarantee Mare's actions, as
this was a contravention of the articles of association, I am of
One of the objects of
opinion that there is no force in this plea.
administer
estates,
and
as this was done
company
was
to
the
it
surely
not
ultra
tires
was
to back him with
through its secretary,
the company's credit.
it

The

third plea, that the debt arose out of the wilful negligence

The correspondence between the
is equally unsound.
company and Mar^ shows that the latter cannot set up this
The fourth plea, that the actions of Mare which gave
contention.
of

Mar^,

rise to

Law and
was argued with great force by Mr. Wessels.
a money obligation, and there is nothing in the

the debt were a contravention of the Insolvency

of a personal nature,

But

the debt

is

nature thereof that

is

inconsistent with this guarantee.

I

am

of

opinion that a guarantee for the administration of insolvent estates

must be taken

to

of the Insolvent

have been given in contemplation of the provisions

Law, and

therefore to include a penalty of this

^"'^

:

;
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nature, where the advantage accrues to the insolvent estate of

Stbanoe N.O.
Liquid, of

Republican
AND Colonial

Eoth and not

to the State.

It has also been contended that the

liquidators represent not only the

and

it is

asked

:

company, but

also the creditors

How can the creditors be compelled to pay a penalty

Loan Aqenct of this sort ? The real question, however, is "Was the company
AND Tbusi Co. liable for the actions of the secretary ? If so, then I do not see
:

why

Morioe, J.

the plaintiff should not be entitled equally with the other

company.
For the reasons above set forth, I am of opinion that judgment
must be in favour of the plaintiff N. 0. The defendants N. 0.
are ordered to admit the sum claimed in the summons, less any
amounts already received by the plaintifE on account, as a lawful
debt against the company in liquidation, and to pay such dividends
as may be due thereon.
The defendants N. 0. must pay the
creditors to share in the assets of the

costs of this suit.

Attorneys for plaintiff

:

Attorney for defendants

De Jongh and Stegmann.
:

Paul Nel.

THE INCOEPOEATED LAW SOCIETY

Coram

KOTZE, C.J.
deKORTE,J.
AMESHOFF,

A. 0.

J.

A

partnership hetween a notary and an unqualified person
ivhere

3 December.

EOMTN.

the

fees

oitained for notarial services

is

not forbidden

are not included in the

partnership.

The

applicants alleged in their petition that the respondent was a

notary in partnership with J. Dyer, a general agent, and that they
therefore wished to know from' the Court whether this was to be
permitted.

The respondent admitted the above facts, but alleged that he
kept his fees as notary entirely for himself, and that the firm did
not advertise as notaries, but that only he personally did
Wessels, for the applicants.

so.
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Dickson, for

tlie

respondent.

1894

Inooeporated

The Chief Justice

said that the petition did not set oat

the applicants complained

of,

what

and the Court saw no reason to
and

^-^'^

Society

Eomyn.

interfere in the partnership existing between the respondent

Dyer, on the grounds contained in the application. The ratio
decidendi in the case of The Incorporated Law Society v. Van Lriel,
mentioned during the argument, was a totally different matter.

In that

Van

case

Driel,

an attorney and notary, was secretary

of

the Heidelberg Board of Executors, on condition that he should
give his services in that capacity for a fixed salary, while the board

should share in his

fees.

The Court thought such an

inconsistent with the independence which a notary

order properly to
the respondent

fill

is

his ofiice

;

obligation

must have in

but, seeing that in the present case

not in partnership with Dyer as far as his

professional duties as notary are concerned, the application

must

be dismissed.
Attorney for applicants

:

E. Mawhy.

THE INCOEPOEATED LAW SOCIETY

Coram

KOTZE,

AMESHOPF,

suspended for embezzling moneys entrusted

for the satisfaction of a judgment and
for a client.

The

Incorporated

steps as it

Law

might deem

costs,

to

him hy

and moneys

received by

him

against the respondent,

who was

at that

Court.

The

had received 500/. from one
Brayshaw, of Johannesburg, against delivery

petition alleged that Lofthouse

pay

to E.

of a cancelled contract concerning the mineral rights

Kromdraai, but had converted this
a subsequent occasion had

money

1894
4 December.

time in the Chartered Company's territory, by reason of two
offences committed by him while he was still an attorney of the

Pretorius, to

J.

his client

Society applied to the Court to take such
fit

C.J.

deKORTE,J.

H. L-

A practitioner

:

to his

own

on a farm
and on

use

;

failed to account to his client for

moneys

—
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he had collected on behalf of
Jiattum & Go.

-wliich

-Incoepoeated
Law Society

J. Osterick

from the firm

of

V.

H.

L

Wessels, for the applicants.

.

Coster, for the respondent.

After Wessels had addressed the Court and had commented upon
the serious nature of the defalcations, and Coster had pointed out, on

hehalf of the respondent, the extenuating circumstances, the follow-

ing judgment was delivered by the Chief Justice

:

Fortunately but few cases of this nature present themselves, but

when they do
all

occur,

it is

the duty of the Court carefully to go into

The Court

the circumstances.

will not

allow

itself

to

be

by the arguments advanced by the respondent's counsel,
who said that it would be very hard for the respondent's relations,
and that his future would be entirely ruined, if he were struck off
the roll of attorneys and notaries.
influenced

On

the other hand, I take into consideration that the respondent

money and that Pretorius no longer
The careless and improper habit
his own private account in the bank,
common practice, has brought respon-

has paid Pretorius back his

imputes an iutention to defraud.
of putting trust

money

to

which has become a far too

dent into his present position.

Although, therefore, the Court

is

bound to express its disapproval of the respondent's conduct, there
is no reason to take extreme measures.
The respondent was suspended for twelve months.
Applicants' attorney

:

Eespondent's attorney

E. Mawhy.
:

J. 0. Haarhoff.

:
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J.

LEYDS
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N.O.

Coram

KOTZE,

Those Interested tn " Schweizer's Township,"

ameshoff,

LEYDS

DR.

C.J.

deKORTE.J.

V.

N.O.)
1894

PEACTIOE.—PERPETUAL SILENCE.—RULE

A

person, luho has either already instituted

an action,
means of a rule

an action against another, or threatens

to institute

can, if he fails to proceed with the action, he called upon

bi/

nisi, to

within a stipulated time,
sUentium.

The

or,

4 Becember.

NISI.

,

show cause luhy he shall not hriiig the adinn
in default thereof, be condemned to perpetuum

Chief Justice intimated that the Court was of opinion that the
made hy Dr. W. J. Leyds N.O. on the preyious day

application

ought to be granted. Application was made for a rule nisi calling
on all persons and syndicates, who either had already instituted
action against the Grovernment, or threatened to institute action, for

damages alleged to have been suffered in consequence of the cancellation by the Grovernment of certain contract entered into
between the Grovernment and one Grustav Schweizer, dated the 21st
of September, 1889, and relating to a certain portion of the farm
Turffontein, district Heidelberg,

known as "

Schweizer's Township,"

show cause why they should not proceed with their actions within
a time to be specified by the Court, and, in default thereof, why
they should not be condemned to perpetual silence.
The learned Chief Justice said When the application was heard
yesterday the Court was not fully advised, owing to no conclusive
to

:

authorities having been cited in support of the application, whether

the Court would be acting in conformity with the practice which
prevails in other parts of

South Africa in granting a decree of

perpetual silence upon a mere application, and was therefore inclined not to grant a rule

The

authorities cited

nisi.

by Van

Zyl, to which Mr. Leonard referred

the Court, stated that the aggrieved party must sue his opponent,
by way of action, to show cause why he should not be ordered
to proceed with his suit within a fixed time, or in default be con-

demned

to perpetual silence.

Van Zyl

case of the Municipality of Worcester v.
O.

does not mention the later

Du

Toit (2 Juta, p. 188).

B B

j.
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Ex parte
De. W. J.
Letds N.O.

In that case the respondent was called upon, by means of a rule
nisi, to show cause why he should not be ordered to proceed with his
action against the applicants, or, in default thereof,

why

he should

not be for ever barred from making use of his alleged right
Kotze, C.J.

of action.

This practice does not seem to be in

conflict

with what

down by Yan der Linden (Judie. Pract. 2, 11. 3) and wiU
future be followed by the Court, as it can serve no useful purpose
set out the nature of the action afresh in the summons for a

laid

is

in
to

decree of perpetuum silentium.

De Koete and Ameshoff,
Attorney for applicant

Coram

:

C.

JJ., concurred.

W. Leonard.

:

MORICE,

JACOBS

J.

V.

JACOBS.

1894
1

Decemhcr.

LEAVE TO SUE IN FORMA PAUPEEIS—MBANS NOT AVAILABLE
EOE AN ACTION.
The applicant applied to the Court for leave to sue her hushand in forma
pauperis in an action for divorce. At the time of the application the
parties lived apart.
It appeared that the applicant was owner of a cart, a
pair of horses and harness, worth 801., and also that she had a claim to an
amount of 101. due to her upon the proceeds of the sale of land belonging to
The Court held that, as the applicant had no means of support for
her.
herself and two children, the said property could not be regarded as means
available for the purposes of an action, and therefore granted the apiplication.

Maria Hendrika
leave to sue in

Jacobs, the applicant, made an application for
forma pauperis in an action for divorce against

Abraham Jacobus
After a
nisi,

Jacobs.

certificate of probabilis causa

had been handed

in,

a rule

returnable on the 8th of December, was granted, calling

Abraham Jacobus Jacobs

to

upon
show cause why leave should not be

granted to the applicant as prayed.
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It was stated in the petition that the respondent had deserted
the applicant on the 3rd of November, 1893, and that on his
departure he had taken away with him everything of value, leaving

her without means, and with the two youngest children, which she

had

to support.

It also appeared,

from the petition and the other papers, that an
amount of 70/., the last instalment of the purchase-price of a piece
of ground formerly belonging to the applicant, was due to her and
would shortly be paid and that she possessed and owned a cart
with horses and harness, together worth 80/.
;

Cloete, for applicant, applied for confirmation of the rule nisi.

r,
for respondent, opposed
The applicant cannot be
regarded as being in needy circumstances, as she owns property to
:

the value of 80^., besides an instalment of 701. which she will soon

The Courts

in the Cape Colony only allow an applicant
forma pauperis, when it appears that the appHcant
does not possess means to the value of 10/. In the absence of a
similar provision in the 63rd liule of Court, the rule of the Cape
Courts must be taken as a standard where similar cases arise in this
country. According to the decision in Behrens v. Berg (7 Buch.
receive.

to proceed in

138),

it

is

not necessary that the

10/.

shall

be in the actual

possession of the applicant, provided he has a right,

Noorden

(1 Shell, 121),

forma pauperis,

title,

or interest

In Shakofsco

in property which he can realize for 10/.

v.

Van

the applicant was refused leave to sue in

he was in a position to

as it appeared probable that

obtain sufficient means to proceed in the usual way.

Cloete,

for applicant:

The

question whether anyone

application under the 63rd Rule of Court

depends on no fixed
The applicant has been
state

herself

and the two

rule,
left

children.

amount in law

That money cannot,

costs,

is

making

not in a needy

but on the facts of each special

case.

without any means of support for

The

70/.

insufficient to provide for her wants.

that

is

or

coming

If she

is

to her is quite

forced to spend

she will be exposed to very great want.

means available for
She has no other property, nor is

therefore, be regarded as

the institution of an action.

—with

she actually in possession of property

B B 2

exception of the cart

1894

j^g
Jacobs.
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and horses and harness or of any right or interest of the nature
mentioned in Behrens v. Berg (7 Buoh. 138).

1894

Jacobs
Jacobs.

The

Cape Courts, under which
granted to a person to proceed in form& pauperis only
where he. does not possess means to the amount of 10/., is not
followed by this Court.
I am of opinion that the sum of 70/.
still to he received by the applicant cannot fairly be considered as
means available for the institution of an action, especially when
MoRicE,

permission

we

J.

:

consider that the

of herself

The

strict rule

sum

constitutes all that she has for the support

and the two children now under her

rule nisi

is

Attorney for respondent

Booth and Wessels.

:

:

H. L. Findlay.

EX PARTE

Coram:

care.

therefore confirmed.

Attorneys for applicant

AMESHOFP,

of the

is

PIOKAED.

J.

1894

EULB OF COURT.—ARTICLED CLERK.—REGISTRATION OE
ARTICLES.

15 iJecemher.

Belief granted

to

a clerk articled

to

an attorney and notary, whose articles luere not

registered within the time fixed by the Idth
satisfied that applicant

there ivas no doubt as to

Bute of Court; the Court being

had continuously performed
the bona fides of the parties.

his contract,

and

that

The

applicant, Henry Walter Leslie Pickard, entered into a
written contract on the 1st of September, 1893, with P. Nel,
attorney and notary at Pretoria, by which he undertook to serve

the latter for three successive years, as an ariicled clerk, in the
an attorney and notary. This contract was tendered

profession of

for registration to the Eegistrar of the Court

on the 10th of May,
without an order of the Court,
as application for registration had not been made within thirty
1894

;

but he refused to register

it
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days after the signing of the contract, as required by the 75th
of Court, sub-sect. 1. The Eegistrar had no reason to suspect
that the contract had not been signed on the date appearing
thereon, namely, the 1st of September, 1893.

Eule

The

applicant then applied to the Court for

relief,

and prayed

that the Eegistrar should be ordered to register his articles as from
the 1st of September, 1893, although it appeared from the petition

had only been signed by the parties on the
In support of his petition the applicant stated
he had served Mr. Nel regularly from the 1st of September, 1893,
to May, 1894, as an articled clerk, being all the time under the
impression that his time of service had begun on the 1st of September, 1893.
His petition was supported by the affidavit of
Mr. Nel.
After having heard Jacobsz for the applicant, the Court reserved

that the said contract

10th of May, 1894.

judgment.

Postea.

15th December, 1894.

Ameshoff,

J.,

said that after consultation with

his

brother

Judges on this matter, he was of opinion that the applicant's

might be granted, as his bona fides was not questioned, and
was supported by the affidavit of Mr. Nel, to whom he
was articled. The most important requirement of the law was
that each articled clerk must complete a period of three successive
years under articles to an attorney. As, therefore, the applicant
had always fulfilled the terms of his contract, the Court would
grant the relief asked for, without however thereby in any way

petition

his petition

establishing a precedent for wilful neglect.

An

order was granted in terms of the prayer.

Attorney for applicant

:

A. B. Mortimer.

1894

ETparte
Piokabd.
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POOLE

G. H.

Coram:

V.

W. WALKEE.

MORICE, J.
The words "the account and

the plan of distrihution of the insolvent estate" in
141 of Law 21 of 1880 [Insolvency Law) and sect. 13 of Law 5 o/1893,
amending Law 21 of 1880, refer to the first account. After the confirsect.

1894

mation of this account the insolvent regains his persona standi in judicio,

18 December.

This was an application for the setting aside of a pi-ovisional
granted by the Landdrost of Johannesburg, by which
the Schweizers Claimholders' Eights Syndicate, Limited, was
restrained from paying out 2,000 shares in the said syndicate.
interdict,

Cloete, for

the applicant, and Coster, for the trustee in the insol-

vent estate of Walker, argued that

it

was not necessary

to

go into

the merits of the case, as the respondent, being an unrehabilitated

had no persona standi in judicio ; that this was a case
which concerned the insolvent estate and that the trustee was the
insolvent

;

proper person to oppose the application, as the respondent could not

own

or claim anything in his

Lohman
as the

first

own name

until he

was

rehabilitated.

(with Hertzog), for the respondent, argued that as soon
distribution account in

an insolvent

estate

had been

confirmed the insolvent regained his persona, and cited in support

Ras v. Executors of Klerk (7 Juta,
which case the meaning of the sects. 108, 114 and 126
of the Cape Insolvent Law was construed, and these sections are
literally identical with sects. 108, 114 and 141 of the Transvaal
of this contention The Trustees of

p. 113), in

Moreover, this was not a matter which concerned the
but a reward to which Walker was entitled for his own

Ordinance.
estate,

work.

The Court held the exception bad in law, and dismissed it on the
ground that as soon as the first liquidation and distribution account
was confirmed the insolvent regained his persona standi in judicio.
The Court, having subsequently considered the application on its
merits, allowed it with costs.

Attorney for applicants

:

Paul Nel.

Attorneys for respondents

:

Booth and Wessels.

—

;

;

.
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LIQUID ATOES OF THE EEPUBLICAN AND COLONIAL Comm
LOAN AGENCY AND TEUST COMPANY
^^^n^^^f
MOEICE,

^-

J.

THE NATAL BANK.
It

a company was charged with having given an undue preference, the fact
company had given a hypothec upon its uncalled capital within six
months hefore it ivas placed under liquidation, in order by this ineans to

nere

that the

save itself from the lad financial state into tvhich it had suddenly fallen, is
not per se proof that it was contemplating liquidation at the time.
com-

—A

pany may

bound by the de facto actions of a person who, under the terms
of its Articles of Association, has for certain reasons become disqualified
from being a director. —On the impeachment of a bond, on the ground that it
creates an undue preference, consideration must be paid to the circumstances
under which and the time when the agreement to pass the bond ivas made.
be

—

The placing of an estate under provisional
proof that such estate is insolvent.

At

sequestration

is

not conclusive

a meeting of the directors of the Eepublican and Colonial Loan

Agency and Trust Company, held on

the 26th of May, 1893, and
subsequently at a second meeting of the 17th of June of the same

year,

it

was agreed

to grant

the Natal

existing as well as for future debts, to the

the uncalled capital of the

company

;

this

Bank

a hypothec, for

amount

of 16,000/.

on

hypothec in favour of

the bank was granted on the 18th of June, 1893, and was regis-

same month. Thereafter, on the 15th of
September, 1893, the company was placed under liquidation, and

tered on the 28th of the

in February, 1894, the bank's claim,

was

filed

amounting to 10,051/.

Is. 8d.,

against the company's estate as a preferent claim.

The

liquidators,

who

undue

bond was registered within six months
company was placed under liquidation, applied to the

held that the granting of the hypothec was an

preference, as the

before the

Court for an order
(1)
(2)

(3)

That the bond should be declared void
That the defendant's claim should be declai-ed forfeited
That the defendants should hand the bond over to the
plaintiffs.

As

a further reason

why

the hypothecation should be declared

was alleged that the resolution by which it was agreed to
give the bond was passed in conflict with the company's articles,
which required that in a case of this sort not less than five directors
void,

it

—^
25 December,

—
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May

should vote, whereas at the meetings of the 16th of

and

part
LiamDATOEs l^^h of June only three directors could be said to have taken
OP Rep. and in the voting, as two of the five who voted were not qualified to

The defendants denied this. They admitted, howthey had obtained the said hypothec, but alleged that it

Agency AND act as directors.
Teust Go.

The Natal
Bank.

g^er, that

was obtained bond fide in the ordinary course

of business

and that
and

;

May

the resolution taken at the meetings of the directors in

June was in no way ultra
should

The
tiffs

and

vires,

were not qualified under the

that,

even

if

any

of the directors

articles to vote, their de facto actions

be regarded as valid as against the Natal Bank.

still

which were

sections of the articles

on by the plainon

relied

for the cancellation of the hypothec in favour of the bank,

the ground that the directors in granting the hypothec had acted
ultra vires,

were the following

Art. 80.

:

—The directors in meeting, by a vote of not

five in favour,

less

than

may from

time to time, at their discretion, raise or
or sums of money for the purposes of the

borrow any sum
company, but so that the moneys owing at any time by the
company, irrespective and exclusive of moneys received on
deposit investments guaranteed and moneys lying to the credit

by the company or

of estates being administered

of the clients

of the company, shall not without the sanction of a general

meeting exceed
company.
Art. 43.

or

who

two-thirds of

—Any director who

the uncalled

capital

shall die, reside or

shall become insolvent or

who

of

the

be removed,

shall assign his property

to his creditors, or ivho shall not continue to reside within an area

of twelve miles from Pretoria, shall thereupon and thereafter be
disquaHfied and ipso jure cease to be director.

Leonard, J.

W.

(with Jacohz, for the plaintiffs)

on us to show that the Eepublican
time

when

the transactions

now

Company was

:

The onus

rests

insolvent at the

attacked took place.

If I can

show that the company was really insolvent within six months
before it was placed under liquidation, it must be presumed that
the transactions took place under contemplation of insolvency.
(Law 6 of 1893, sect. 8.) The fact that the company was placed
under sequestration gives us a right to presume insolvency, and
this presumption is proved by the facts of the case to be the established truth.

OF THE SOUTH AFEICAN REPUBLIC.

He

then quoted a

liabilities

series of figures,

company

the

of

at

377

giving the various assets and

the time

the grantiag of the

of

hypothec and subsequently, for the purpose of showing that the

company

at that time exceeded its assets

1894

liqu^jobs
o^ "^^^^

^^

he also agenot and
pointed out how, only a short time after the passing of the bond, Teust Co.

liabilities of

the

;

1).

when

were pressing them, the directors vainly
appealed to other banking institutions, and even to the Government,
He then proceeded Yiewed from a moral point of
for support.
several creditors

:

view, the pledging of the uncalled capital of the
clearly

an act

company was

of insolvency, as thereby the other creditors lost all

their security,

and the

credit of the

company was

destroyed.

As

soon as the bond in favour of the bank was established and registered, it

began

to

press

for

payment.

The granting

of the

hypothec was calculated to spur on the other creditors and to
hasten the company's end. It has been said that there was an
understanding that the bank had a right to a bond over the
uncalled capital of the company.

Assuming

that this

was

so, it

was nothing more than a personal claim which could not be
It is clear that the
satisfied under contemplation of insolvency.

manager

of

the local branch of the Natal

director of the

company

Bank was

elected a

for the purposes of protecting the interests

the bank. Now his knowledge as director of the company
must be regarded as the knowledge of the bank. The resolution
by which it was agreed to grant the hypothec is tiUra vires, because
of

it

conflicts

Kisch,

with the 80th section of the

who was one

1893, at which

it

articles

of the directors present at the

was resolved

of association.

meeting in June,

was by reason of
His estate was at
and as under such

to grant the bond,

his insolvency not qualified to sit as director.

that time under provisional sequestration,
circumstances a person is not qualified to administer his
affairs,

own

he cannot administer those of others.

Wessels (with Curleivis), for the defendants, contended that the
affairs of the company at the time of its liquidation were not in

such a hopeless condition as painted by the other side, and quoted
figures in support of this contention. In reply to the question from
the Bench, " Why, then, was the company placed under liquidation ? " he replied that it was not because it could not pay its debts,

but because it could not collect sufficient cash in time to meet the
sudden caUing-up of moneys lent to it. The fact that a person

The Natal
Bank.
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moment

was no proof
More[Trustee of Salom v. Croll, 1 Searle, p. 12.)
LlQTjrDATOEa of insolvency.
OP Rep. akd
over, the onus prohandi rested upon the plaintiffs to show that
Col. Loan
Agency and sect. 8 of Law 5 of 1893, wherein reference was made to sects. 84,
Tetjst Co.
85, 87, 92 and 95 of the Insolvent Law, but not to sect. 10 of Law 8
V.
The Natal
Bank.

became unable

at tbe

to satisfy his creditors

of 1891, also applied to this last-mentioned section,

The

panies.

i.e.,

to com-

contention that the directors would have to show that

there were no circumstances which ought to have led to the conclusion that the liqiiidation

The

of the

company was imminent was

(See Goosen's Trustees v. Goosen, Ap. Ca. p. 414.)

also untenable.

Souih African Loan and Mortgage Agency

case of the

v.

The Cape of Good Hope Bank (6 Juta, p. 163) was in point. In
the case of Slater's Trustees v. Smith (5 E. D. 0. p. 9) it was said
that there must be an intention on the part of the insolvent to

In examining whether the company contemplated the
its estate, the date which must be taken into consideration was the 17th of June, when it was decided to create the

prefer.

sequestration of

hypothec, or even earlier, in May.
supra.)

must be proved that the
assets at the

v.

Smith,

p. 65.)

preference.

it

the insolvent exceeded the

;

With

sect.

[Manamela's Trustees

Stratford's Trustees v. Mosenthal

v.

^

Hessen, 5
Co.,

Buch.

regard to the argument advanced by the other

side, that the directors

vention of

liabilities of

time of the transactions which were complained of as

being an undue
Laurence, p. 435
1874,

(See Slater's Trustees

Before contemplation of insolvency could be presumed,

had acted

80 of the

by granting, in contrabond on more
of the company without

ultra vires

articles of association, a

than two-thirds of the uncalled capital
the sanction of a general meeting of shareholders, it should be
remembered that the bank could not have known that the direct

company exceeded two-thirds of its uncaUed-up
two corporations had common directors was
no reason to assume that the one was fully acquainted with the
(Brice on Ultra Vires, 2nd ed. p. 614.)
affairs of the other.
liabilities of

capital.

Nor was

The

it

the

fact that

sufficient

merely to have a suspicion that Fischer* was

acquainted with the company's affairs; that was a fact which
required proof.

With

reference to Kisch's alleged disqualification

was under provisional sequesmust not be forgotten that provisional sequestration

to act as director because his estate
tration,

it

*

The manager

of the bank.

—Trans.
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was not insolvency.
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But, assuming that his appointment was

1894

company was bound hy his acts as director.
a de facto official of a company could be called into

LiaUIDATOES
OF Rep. ksd

question on the ground of an irregularity in his appointment.

Col. Loan
Agency and

irregular, even so the

The

actions of

(Lindley on Companies, 5th ed.

Tetjst Co.

p. 300.)

v.

Cur. ad. vult.

25th December, 1894.
The Court unanimously gave judgment in favour of the de-

Postea.

fendants.

KoTZE, 0.

The

first question which the Court has to decide
Does the giving of the bond by the directors of
the company create an undue preference in favour of the Natal
Bank?" The company went into liquidation on the 15th September, 1893.
Some months before that date, the company was in
debt to the bank on an overdrawn account, and there was an
understanding that the bank could at any time obtain a bond on
the uncalled capital of the company, as security for the repayment

in this case

of the

On

J.

is,

money

:

"

due, as well as for

May and

money

still

to be advanced.

was resolved by the directors
of the company to bond the uncalled capital of the company to
the Natal Bank for moneys then due, and for such as should
become due, to the amount of 16,000/., under sect. 80 of the
On the 18th July, 1893, a bond of
articles of association.
The contention of the
16,000/. was passed in favour of the bank.
the 23rd

now

plaintiffs

is,

that

17th June,

when

it

that took place the

directors

were

contemplating the sequestration or liquidation of the company,
and that therefore there was an undue preference in favour of the
bank.

It

is

clear to

me from

tions in consequence of

the evidence, that

when

the resolu-

which the bond was passed were taken,

company was in reality insolvent. The facts as related by
Mr. Mogg and Mr. Hugo show this very clearly. Even Mr.
Bourke had to admit, in reply to a question from the Bench, that
"had the bank not gone into liquidation, insolvency must have

the

been the result."
8 of the amended Insolvency Law (Law 5 of 1893),
where a pledge is given within six months before sequestration, as
is here the case, and. where at the time the liabilities of the com-

Under

sect.

pany fairly calculated exceed the assets fairly valued, the company
win be considered to have at that time contemplated the sequestra-

Tee

NataIi

Bank.
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LiaUIDATOES
OP Eep. and
Col. Loan
Agency and

tion of its estate, unless the defendant in the action submits clear

proof

to

insolvent

the contrary
is

but the unsupported evidence of the

;

not sufHcient for that puz'pose.

It rests, therefore,

upon the Natal Bank, the present defendant, to prove that the
Teust Co.
directors of the company did not contemplate insolvency or
r.
The Natal sequestration when the bond was passed. As I said in the case of
Bank.
Rainiei' v. Rolfs, Nehel 8^ Co., decided by this Court on the 2nd of
Kotze, C.J.
August last, the onus prohandi has very properly been shifted by
the amendment of the Insolvent Law.
The words of De Yilliers,
C. J., in the case of 8. A. Loan Agency v. The Cape of Good Hope
Bank (6 Juta, p. 187), that this change in the insolvent ordinance
does not introduce an amendment of the substantive law, but
merely

my

in

facilitates the

proof of contemplation of sequestration, are,

opinion, very true.

concerns the question,

The law remains

"What

is

unaltered so far as

contemplation of insolvency?"

We must therefore ask ourselves the question, "Was the passing of
bond made with a view to and in contemplation of insolvency,
and with the purpose of preventing the otherwise proper distribuThis question must
tion of the assets in event of insolvency ? "
be answered by the facts of the case, only we must not forget that
sect. 8 of our amended Insolvency Law provides that the unsupthe

ported statement of the insolvent

probandi from the defendant.

is

not sufficient to shift the onus

If, in

we must

the present case,

consider the directors in the position of an insolvent, then

perhaps be

difficult in

view of the provisions of

sect.

it

might

8 to accept

their statements, that at the time of the entering into

and the

passing of the bond they had not the slightest idea that the
solvent.
There are, however, collateral circumwhich have led me to the conclusion that, although the
company was in financial difficulties in May, June and July, 1893,
the directors did not think that the company was insolvent, nor at
They
that time contemplated the sequestration of the company.
had overdrawn their account at the bank with which they dealt,
and in order to give security for what was due, and also to obtain
further accommodation for the purpose of getting out of their diffi-

company was not

stances

bond in favour

culties,

the directors resolved to pass the

bank.

Therefore there was no undue preference.

It was also contended

acted ultra
directors

vires.

by the

plaintiffs

This contention

is,

N.

of the

0., that the directors

however, unsound, for the

have the power under the 80th section of the

articles of

OF THE SOUTH AFRICAN REPUBLIC.
borrow money, and

association to

for that purpose.

The

to
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pledge the uncalled capital

other contention, that Mr. Kisch,

who was

present at the taking of the resolution to pass the bond, and voted
in favour of it, was at the time insolvent, and therefore under
sect.

60*

the articles of association was unable to act as

of

director, also appears to

me

that provisional sequestration
articles

of

association,

His

be unsound.

estate

had only

is,

for the purposes of sect.

60*

of

equivalent to insolvency, even then

Kisch acted as de facto director with the other four directors ia the
taking of the resolution of the 17th of June, 1893, in terms of
sect. 80 of the articles, and there is no proof that Fischer, who
then represented the Natal Bank and was its Pretoria manager,
was aware of the fact that the estate of Kisch had been provi-

sionally placed under sequestration

from which the said estate was
here to do with a case
where the directors, as such, acted infra vires, and have made use
of a power granted to them by the articles, and as the money was
received bond fide and devoted to the purposes of the company, I
am of opinion that the informality, if any such existed, relating to
the disqualification of Mr. Kisch cannot invalidate the transaction.
There must therefore be judgment for the defendants, with costs.

As we have

subsequently discharged.

MoRiCE,

That

an action for a declaration of the Coui't
to wit, a bond on 16,000/.
of the uncalled capital
by the Republican and Colonial Loan
Agency and Trust Company to the defendant constituted an
J.

:

is

that the granting of certain securities

—

'

undue preference, and was therefore

—

void.

There

is

an alternative

prayer for a declaration that the granting of the said security by
the directors of the

company was

ultra vires

and a breach

of the

articles of association.

It

is

not neoessaiy to set out

all

the facts of the case.

merely, in a few words, give the reasons for

The

I shall

my judgment.

the granting of which is objected to, were given
and July, 1893, the bond on the uncalled capital having
been passed before a notary on the 18th July and registered on
the 28th July, 1893 but the directors had decided, as early as
in

securities,

May

;

Art, 43

is

Col. Loan
Agency ajtd

Teust Co.
V.

to

been provisionally sequestrated, and, as was observed in the argument, it may happen that, although a man's estate has been
provisionally sequestrated, he may be quite solvent.
But granted
the

1894

LiaUTDATOES
as Rep. asd

evidently referred

to.

The Natal
Bank.
Kotze, C.J.
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OF Rep. and

Agency and
Tetjst Co.

The Natai
Bani:.

May,

to give the boiid.

The company was placed under

liquida-

tion on the 15th September, 1893.

summons that there was a fraudulent agreement between the company and the defendants with a yiew to give
^j^g latter a preference.
But this was abandoned during the course
j^

alleged in the

jg

and the plaintiffs base their claim on sect. 8 of Law 5
by which it is provided that, in an action for the setting
aside of an undue preference, a bond or cession given within six
months before the sequestration of the estate of the insolvent, and
of the case,
of 1893,

Morice, J.

when

at a time

his liabilities fairly calculated exceeded his assets

fairly valued, shall

be considered to have been given by the insol-

vent in contemplation of the sequestration, unless the defendant in
such action gives proof to the contrary, and for such proof the

unsupported evidence of the insolvent shall not be
contended that this provision
sect.

Law

9 of

is

It

sufficient.

is

equally applicable, according to

8 of 1891 to the liquidation of companies as to

insolvencies of private owners.

In order

to bring this case

under

sect.

8 of

Law

5 of 1893,

necessary to prove that in July, 1893, the liabilities of the
calculated exceeded the

fairly

assets

opinion that this has not been proved.

it is

company

fairly valued.
I am of
According to the evidence

for the plaintiff, the liabilities at that date were about 51,300/.

Among

was an unpaid capital of 24,000/. valued at
and cash to the amount of about
about
which
there is no dispute.
say
20,000/.
Besides
1,100/.
this, there were more than 64,000/. outstanding debts, and the
question now is. How much of this 64,000/. must be deducted as
bad debts. Mr. Mogg, who was called by the plaintiffs, and to
whose evidence in this case great weight must be attached, shortly,
If that amount
before the trial valued the bad debts at 39,752/.
is deducted from the assets, they amount to about 44,000/., that is,
about 7,000/. less than the liabilities. But this valuation of the
bad debts was made months after the liquidation of the company
was begun, and I am of opinion that it would be fairer to take a
the assets

19,141/., in addition to furniture
;

valuation

made antecedent

to

that time.

September, or at the end of August, Mr.

It

Mogg

directors that 23,000/. of the outstanding debts

day

I do not feel

reported to the

were bad.

On

the

bad debts was 30,000/.
justified in saying that this last valuation was an
the time that it was made, although it has been

of the liquidation his valuation of the

unfair one at

appears that in
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shown by

later experience

Now

and

better

knowledge that

it

was too

1894

the last valuation was a fair one, the assets would Lia^^ioEs
exceed the liabilities by something more than a few thousand o^ ^^^- -^b

low.

if

pounds.

The company did not go

liabilities

exceeded

its assets,

into liquidation because its

but because

it

had not the moneys

asenotand
Tetjst Co.
V.

available to

pay

certain pressing claims,

and could get no advances

from the bank.
Mr. Bourke, the largest shareholder in the
company, who is now one of the liquidators, was of opinion that
the company could pay all its debts and still have something over,
if it could get an advance
and even after the liquidation he still
had hope of seeing it pay twenty shillings in the pound. The fact
that no one was willing to advance money to the company is no
;

men

proof that in the opinion of
its assets

tion

up

for

;

it is

of affairs its liabilities exceeded

not customary to advance moneys to an institu-

to the full value of its assets, just as in the case of mort-

gage bonds

less

money

is

advanced, as a rule, than the full value

of the property represents.

Even if it had been proved that the liabilities of the company
exceeded the assets fairly valued, I would stiU be of opinion that
In that
the plaintiffs could not succeed on the Insolvency Law.
case the onus

would be on the defendant

was
and the un-

to prove that there

no contemplation of the liquidation of the estate,

supported evidence of the insolvent would not be suiBcient to
prove that there was no such intention. The last clause of sect. 9
of

Law

8 of 1891 * appears to

me

to

mean

that the mere statement

of the insolvent that he did not contemplate sequestration will not

would be an unreasonable interpretation of the
document could not serve as proof that there
was no contemplation of sequestration merely because it was produced by the insolvent. Taking the statements of the directors of

be

sufficient.

It

for instance, a

law

if,

the

company

in connection with the proved facts, I

am

led to the

conclusion that the directors did not contemplate the liquidation of
the company when they granted the security now challenged.

The minutes of the meeting of directors show that on the 26th
May, 1893, when there was no talk of money difficulties, the
board decided to pass a bond on the uncalled capital. If they then
acted in contemplation of liquidation, it is strange that the bond
was not signed before the 18th July and registered before the
28th July. On the 24th July two persons were appointed as
*

Sect. 8 of

Law

5 of 1893 is evidently

meant.—Trans.

The Natal
Bank.
Morioe, J.
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company, each at a salary of 500/. a year. It was
first time mention
was made of pressure by creditors. It was notified that Struben
Col. Loan
Aqenot and insisted upon immediate payment of a certain debt.
At the
Teust Co.
meeting
of
the
10th
August
it was for the first time made known
V.
The Natal that the company was m extremis, as immediate payment of
Bank.
10,000^. was demanded, and the Natal Bank had refused to make
Morioe, J.
further advances.
The appeal to the National Bank and the
Grovernment was based on the supposition that the assets of the
1894

LiaUIDATOES
or Rep. and

officials

at this

of the

meeting of the 24th July that for the

company exceeded the

On

liabilities.

summons judgment must therefore be in
The second claim must now be considered.
In this claim the plaintiffs ask that the borrowing of the sum of
10,051/. Is. 8d. fi-om the Natal Bank and the giving of securities,
the

first

f avoui' of the

claim in the

defendant.

especially the pledging of the uncalled capital to the said bank,

should be declared ultra vires
(1.)

(2.)

sect.

sect.

80 of the

articles of

Because two of the directors who acted in the matter were
not qualified to

With

—

Because it was done in violation of
association of the company, and

reference to

the

80 provides that the

sit

as directors.

first-mentioned ground,
directors,

by a

it

is

true

that

vote of not less than five

may raise or borrow any sum of money for
the purposes of the company, " but so that the moneys owing at
in favour of the loan,

and exclusive of moneys
and moneys lying to
the credit of estates being administered by the company, or of the
clients of the company, shall not, without the sanction of a general
meeting, exceed two- thirds of the uncalled capital of the company."
The original articles of association gave the directors the power
only to take up 5,000/., but under the new articles, registered in the
beginning of 1893, this power was considerably extended. But
the plaintiffs, on whom the onus of proof lies, have utterly failed
to prove that the borrowing from the Natal Bank was a breach of
The uncalled capital was 24,000/. Two-thirds of that is
sect. 80.
16,000/.
Where is the proof that, irrespective and exclusive of
moneys received on deposit, investments guaranteed, and moneys
lying to the credit of estates administered by the company, or of
the clients of the company, the moneys owed by the company
exceeded the amount of 16,000/. The 10,000/. due to Struben and

any time by the company,

irrespective

received on deposits, investments guaranteed,

—
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Nourse were moneys belonging to clients. More than 24,000/. was
due to tlie estates administered by the company. Mr. Mogg in his
evidence said a considerable proportion of the debts did not

under

80

sect.

fall

but he did not show that this proportion exceeded

;

V.

The second argument advanced
the borrowing was ultra vires

is,

that not less than five directors

in support of the contention that

in favour of a loan, as a

sect.

43 of the original

articles

of

association, to the effect that a person should cease to be a director

he did not continue to reside within " twelve miles of Pretoria,"

was altered on the 5th of July, 1890, to " sixty miles of Pretoria,"
and therefore Anderson was qualified to be a director. It shows
great carelessness that the old provision with reference to twelve

appears in the amended articles of association, registered

still

in 1893

but the

have not contended that the old provision is still of force.
With reference to Mr. Kisch, it is admitted
that his estate was under provisional sequestration when the meet;

plaintiffs

ing of directors took place on the 17th of June, 1893

60* of the

sect.

articles

of

a director

association

;

and under

who becomes

insolvent ipso facto ceases to be a director.

But although

was not raised by counsel for the defence,

it

is

the point

my

quite clear, in

opinion, that the votes of five directors are required only for the

borrowing of money, not for the giving of security for the money.

80 provides that the directors in meeting, by a vote of not
five, may raise or borrow money, and sect. 81 says that
the directors may secure the repayment of such moneys upon such
terms as they may think fit, and inter alia by the passing of mortSect.

less

than

gages and securities upon the uncalled capital.
It may be argued that the provision with regard to the votes of
but this view will be
five directors is also applicable to sect. 81
;

inconsistent with the provisions of sect. 79

By sect.

79

(&),

the following power

is

{b)

and

(d).

given to the directors

:

"

To secure the fulfilment of any contracts or engagements
entered into by the company by mortgage or charge of aU or
(J)

any of the property and rights of the company, including
*

0.

Evidently

sect.

43

is

NataIi

that although sect. 80 provides

must vote

no more than three directors voted, for one of the directors,
Mr. W. A. B. Anderson, lived at Johannesburg, and another, Mr.
D. M. Kisch, was insolvent. With regard to Mr. Anderson, it
appears that the provision of

The

Bank.

fact

miles

Col. Loau
Agency and
Tbtjst Co.

16,000/.

if

1894

LlQUXDATOES
OF Kep. and

referred to.

—Trans.
CO

its

Morioe, J.

—
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uncalled capital, for the time being or in such other manner as
they may think fit, suhject, however, to the terms of these

1891

LiQDIDATOES
OF Rep. and

presents."

Col. Loan
Agency and
Teusi' Co.

The

Sect.

NataIi

79

gives the following

(b)

" To execute in the

Bank.

mortgages, charges
Morice, J.

power

:

name and on behalf
and

such

property (present and future), including

they think

fit,

of the

its

company such

on the company's

securities

uncalled capital, as

in favour of any person or persons, company,

syndicate or institution to

whom

the company shall or

may

at

any time be indebted."

The power

and to pass bonds on the uncalled capital is
from the restriction that five directors must vote.
Now, the borrowing from the bank did not take place at the meeting at which Mr. Kisch and Mr. Anderson voted, as is alleged in
the summons but the trustees were only empowered to give
security for the loan, and that could be done by three directors.
It was therefore valid even if the votes of Mr. Kisch and Mr.
Anderson did not count. It is possible that when the overdraft
was obtained from the Natal Bank all the formalities required by
to give

entirely free

;

the articles of association were not complied with.

proof before us that this was

I

am

also,

must be given in favour
Kortb,

Attorney for

J.,

there

is

no

must fail on the
and that therefore on both claims judgment

therefore of opinion that the plaintiffs

second claim

De

But

so.

of the defendant, with costs.

concurred.

plaintiffs

Mooth and Wessels.

:

Attorney for defendant

:

A. W. Baker.

:

387

(

)

INDEX.
ADMISSION.

PAGE

Poreign practitioners applying for admission must produce proof
that they have actually been admitted to practise in the country
where they became qualified. Ex parte Kerr
177

....

Siuorn Translator.

Person declared venia

cetatia

ADVOCATES. Admission as
An advocate is entitled,

admitted

Attorneys

under

as.

Ex parte

O.

M. Kisch

160

.

— I5th Rule of Court.

4 of the 75th Eule of Court,
In order to be admitted as a,
notary and conveyancer he must pass an examination in those
branches, but need not serve his articles. Ex parte KingsmiU
123
sect.

only to admission as an attorney.

.

AGENT.

Mandate

Where G.

exceeded,

no right of recovery.

authorized N. to put his

name down

as a

member

of a

syndicate for 100?., and N. subsequently paid the lOOZ. for G.

Held, that N. could not recover, as he had exceeded his

Noyce

date.

APPEAL.

v.

man197

Qluyas

Postponement sine die^Practice.

A person arrested for extradition applied to the Judge in chambers
an order setting aside his committal. This wa,s refused, and
an appeal was noted. On the day of hearing the appeal was
postponed by mutual consent, and was removed from the roll by
the appellant's attorney. As some time passed and the appellant
failed to place the appeal upon the roll again, the State appKed to
for

the Court to order the appeal to be set

Application granted.

Ley ds N.O.

y.

....

down

for a special day.

Sander

Security for Judgment.

Where

138
_

security de restituendo

_

given on noting appeal against
not proceeded with within the time

is

a judgment, and the appeal is
by law, the surety

prescribed

had been confirmed on appeal.

may

be sued, as

Israel Bros. y.

cc2

if

the judgment

Moloney

.

.

208

INDEX.
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PAGE

Personal.

debtor

who had been

personally arrested, and

who had given

security, applied to the Oourt for the discharge of the writ of

He satisfied the Oourt (1) that his absence would only be
temporary (2) that he had a permanent business at Johannesburg
(3) that there were two co-debtors, liable in solidum,
resident in the country.
The Court set aside the writ of arrest
210
and cancelled the security bond. Palmer v. Hayes
arrest.

;

;

.

.

Where

any doubt concerning the granting

there is

arrest, the

Palmer

v.

.

of a writ of

..........

doubt will operate in favorem
Hayes

AETICLED OLERE.

libertatis.

Per Kotze.
213

Articles— Registration.

The applicant entered into articles with an attorney on 1st of
September, 1893. The contract was not tendered for registration
imtil the 10th of May, 1894, when the Registrar refused to
register it without an order of Court, as the 75th Eule of
Oourt had not been complied with. There was no question of
mala fides. The Oourt ordered the Registrar to register the
372
Ex parte Pickard
articles as from the 1st of September, 1893.
.

ASSAULT.
Where

On

Detectives.

writ was issued to attach certain books belonging to one

of the parties to

an arbitration

and the persons charged with

suit,

executing the writ persisted after notice in attaching the private
property of a third party
fied in

:

Held, that such third party was justi-

oSering forcible resistance.

Baker

v.

The State

.

.

190

ATTACHMENT.
Books, &c. of a Natal firm, brought into this State for purposes
of

an arbitration

case, attached

by

order of Court on an affidavit

Law
PMic Prosecutor of

that the books would disclose contraventions of the Customs

.....

by a firm carrying on business
Pretoria v.

Adam

in this State.
^

...

.

171

Of papers in possession of an arbitrator by State attorney, without an order of Court, cancelled. Ex parte Hadgee Adam
165
.

.

ATTORNEY.
from sharing his fees with, or disposing of them to,
an unqualified person or company. Incorporated Law Society v.

Is prohibited

Van

Driel

202

BILL OF EXCHANGE.
lility

A

Cheque— Payee

—Lia-

insufficiently described

of Payor.

cheque was drawn in favour of "A. Perkins or order." It
was endorsed "Miss A. Perkins," and presented to the bank and

INDEX.

paid.
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was discovered that payment had been
the -wrong person. Held, that the bank was not liable.

Subsequently

it

made to
Bank of African. Evelyn

G.

M. Co

24

Promissory Note —Accommodation.
G., bookkeeper in a company,

had overdrawn his account. The
must be put in order. Q.
obtained promissory notes from two friends in favour of the
manager, who, without obtaining authority from the makers,
placed the amounts of the notes to the credit of G. It was proved
that the manager knew that the notes were accommodation notes.
The company went into liquidation, and the liquidators sued the
makers on the notes. Held, that the notes being accommodation
notes, the company, having knowledge of this fact, could not
recover.
Liquidators of Eep. and Col, Loan and Agency Company
V. Eustace and Daly
115

manager

told

Gr.

that his account

Promissory Note.

Where a promissory note was given
capacity

ofiB.cial

Niebuhr

v.

:

in favour of a person in his

Held, he could sue in his private capacity.

Babe

312

BOXING.
Executive Council resolution of 4th December, 1889, confirmed
by Volksraad resolution of 10th May, 1890, held not to apply to
boxing contest with gloves where there was no prize-money.
Couper

V.

186

The State

BUILDING CONTEACT.

A

building contractor, who has undertaken in writing not to
charge for alterations or extras, unless he has obtained written
permission to do so from a competent person, can plead a verbal
instruction, provided he proves clearly that the other party has
waived the original contract. Nicolson v. Reformed or United

Church of Vryheid

Lex loci contractus— Special Regulations— Negligence.
The Cape Government railways have a special regulation that
goods dispatched to the Transvaal come under the law of the
South African Eepubhc as soon as the republican borders are
E. K. Green & Co. sent cases of wine by rail from Port
crossed.
Elizabeth to Johannesburg. On arrival some cases were open,
the bottles smashed and the wine spilt. Held, that the onus of
proving that the special regulation was known to the consignees
lay on the company; and that, in the absence of such proof,
Col. Government Railways v.
the lex loci contractus would apply.

237

CAEEIBB.

E. K. Green

&

Co

.

320

INDEX.
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—Luygage—

PAGE

Ee-gulaUons.

Passengei

A. and B. were post contractors and carriers of passengers and
On tbe
passengers' luggage between Pretoria and Pietersburg.
25tli January, 1893, one i\, the agent of A. and B. at Klein
Letaba, booked, by telegram from Johannesburg, two seats
for his sisters.
They arrived at Pretoria the day before the
departure of the coach, and sent a box containing their luggage
to the coach office, together with a letter from their brother to A.
and B., asking that the box should be conveyed in the safest
manner possible to Smitsdorp. The coach left early the next
morning, going first to pick up the mails, then calling to fetch the
ladies, and then stopping at the coach office, where the tickets
were handed to the passengers in open envelopes. Under sect. 8
of the regulations which were printed at the back of the tickets
the carriers limited their liability for loss of passengers! luggage
to ol., unless a higher value was declared, when a special extra
charge was made to cover the risk. It was found as a fact that
the passengers in question had no knowledge of these regulations.
The luggage was lost, and the passengers claimed lOOZ. The
Held, that the
carriers tendered ol., relying on their regulations.
regulations did not bind the passengers, who had as a, fact no
knowledge of them, had not had their attention drawn to them,

.......

and had no opportunity of reading them before the departure
Frank v. Zeederierg

the coach.

CHAMBER OP MINES.
K.

&

of

Native Lahour.

Co. were engaged in the business of providing native labour

for the mines.

They had an agent
and with

at Eurekastad,

who

there

and
The agent
agreed to provide them with necessaries on the way, and on arrival
at Johannesburg the natives were to enter the service of any
company to which they were assigned by K. & Co. or their agent.
The KafBrs set out, accompanied by an agent of K. & Co. On the
arrival at a point near, Johannesburg, they were met by two
collected about 200 Kaffirs,

their consent took out

paid for their travelling passes to Johannesburg.

constables,

who were

acting on instructions of one Grant,

who

styled himself the Commissioner of Native Lahour for the Chamber

of Mines. The constables then conducted the Kaffirs to Johannesburg, where they were kept under charge of the police for
five days, and were then set at liberty, when they all refused to
be placed by K. & Co. with any company. This was due to a,
rumour spread among them to the effect that they were to be sold

Grant claimed to be acting as guardian of
Chamber of Mines, by whom he was
appointed and paid. Held, in an application by K. & Co. against
the Chamber of Mines for an interdict, that there was a contractual
relation between the natives and K. & Co., which Grant had

to the companies.

the natives on behalf of the

118

-
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maliciously disturbed, and the Court was justified in granting tie
interdict.

KinJcead, Reid

&

Co. v. Johannesburg

Chamber of Mines 139

CHAMPEETY.
K. made an offer to the creditors of an insolvent estate to advance
money for an action for the setting aside of a cession made by
the insolvent before his insolvency, and to pay all the expenses
of the suit, and a further sum of 2,000Z. to the creditors, provided
that the trustees in insolvency would institute the action, and, in
case the action succeeded,

make

over the property in dispute to

Held, this agreement constituted champerty.

him.

was dismissed. Hugo and Moller N. 0.
and Mortgage Co
Champerty need not be pleaded.

v.

The action

Transvaal Loan, Finance

336
Ibid., per Kotze,

C. J.,

and

DeKorte

CHEQUE.

See

341

Bill or Exchange.

COMMANDEEEING.
Law

Provisions of

who have been

2 of 1883 are applicable to all male inhabitants

resident in the country for two years, whether

they have become naturalized or not, unless exempted by treaty.

Maynard

COMPANY.

Y.

214

Field- Cornet of Pretoria

Application for Shares

— Contributor

ies.

E. applied for shares in a company and gave his cheque for the
necessary amount. He never received any notice that shares had

The company went

been allotted to him.
E.'s

name was

placed on the

list of

into liquidation,

and

contributories for the balance

of the price of the shares for which he had apphed. Held, E. could
not be regarded as a shareholder. Rissik v. Liq. Oliphantsvlei

a.

255

M. Co
Calls

—Payment of Conditional — Result of Insolvency.

Where by the articles of association of a company the unpaid
balance due on the shares could only be called up in the event of
Held, that this provision continued in
certain contingencies
Trustees of Bar
force even after the insolvency of the company.
:

315

berton Prospecting Syndicate v. Veal

Company

in

Liquidation —Reconstruction

by Liquidators —Notice

to interested Parties.

The B. Gold Mining

Co.

was placed under

liquidation

on the

13th of August, 1894. On the 31st of July following, the liquidators applied to the Court to be allowed to reconstruct the
company. They alleged that the loss suffered by the creditors

and shareholders would thereby be greatly reduced.

The Court

ordered notice of the application to be published in certain

.

INDEX.
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PAGE
newspapers, after

renewed.
-

publication

tlie

ISx parte Liq. of the Birthday G.

Foreign

A

wliicli

might be

application

M.

Go.

.

.

.

294

—Domicilium citandi.

company, registered and incorporated in England, but which

had chosen domicilium

citandi

et

executandi at Pretoria,

was made

defendant in an action, before the Circuit Court at Heidelberg, for
ejectment from certain claims situated on a farm in the district of
Heidelberg. The company excepted to the jurisdiction of the
Court. Held, that the company, being a foreign company, and
having chosen domicilium citandi at Pretoria, must be sued before
the High Court, and not before the Circuit Court of the district in
which the land in dispute was situated. Pretoria Syndicate v.
Transvaal Loan and Mortgage Go

-

General Meeting

The head

— Galled hy the

office of

a

Court.

company was removed from Barberton

As all the
was necessary

to

Johannesburg.

directors lived in Barberton, they

resigned.

to call a general

It

82

meeting of share-

holders for the purpose of electing new members. The articles of
association simply provided that " the directors may call meetings

by

notice," but

when

made no

provision for the calling of meetings

there were no directors.

The Court upon

application of

certain shareholders fixed the meeting for a certain date,

ordered notice to be published in the Stoats

paper in Johannesburg and in Barberton.

and

Gourant and one

JSx parte E.

Ehind and

B. Myers
-

22

— Contrihutories

Liqu idation

The Court will not allow a writ to be issued by the liquidators
of a company against any contributory shareholder, even after
the list of contrihutories has been confirmed by the Court, unless
a notice has been sent to such contributory by registered letter.

Ex parte
-

....

Liq. of Bepuh. Loa7i and Agency Go.

Liquidation— Lmpossihility of

getting sufficient

287

Number of Share-

holders to attend Meeting.

When

it is

impossible to get together the requisite

shareholders in a

company required by the

number

of

articles of association

on liquidation, the Court will, when satisfied that the
insolvent, grant an order placing the company in
liquidation.
Ex parte Liq. May Deep Level Q. M. Go.
290

to decide

company

is

.

-

.

Non-registered Gompany — Liability of Members.

Mining Co. was formed by six members, but was not
Certain claims were
pegged off and registered in the name of the company. An action
was then instituted against the company for the evacuation of the
claims and 1,OOOZ. damages. The action was defended by two of

The

P. Q-old

registered as a limited liability company.

—

INDEX,
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members ia their capacity as trustees of the company. The
company lost the action, and a writ was taken out against one of
the members who defended the action as trustee, and a third
member, for the full amount of the judgment and costs. Held,
that the writ was good, as the members were jointly and severally
liable for the debts of the company.
Maidment v. Nabob O. M.

tie

Ltd

Co.,

-

296

Meeting of Shareholders

—Notice of Business.

A special general meeting of the shareholders of the M. G.
was

called for the purpose of considering a

scheme

M.

Co.

of reconstruc-

which was specially detailed in the notice. At the meeting
an amended scheme was proposed and adopted, whereupon the
applicant applied to Court for an order declaring the resolution
by which the amended scheme was adopted to be null and void.
tion

Application granted.

-

Trust Company

On

Lace

v.

Modderfontein Q.

M.

Co.

.

.

275

—Liability for Secretary as Trustee —Exception.

the 21st August, 1893, B., a creditor in an insolvent estate,
10s. 6d. against the trustee, on the

obtained judgment for 9,955?.

ground that he had

failed to deposit

estate in a bank, as req^uired

under

Instead of depositing the

of 1880.

moneys belonging

sect.

to the
100 of the Insolvency Law

money

in a bank, he placed

with the Transvaal Board of Executors, which shortly after
was placed under liquidation. The trustee was the secretary of
the Republican and Colonial Loan Agency and Trust Co. and on the
said judgment being given against him he resigned his position
as trustee. The new trustee then instituted an action against the
Eepublican and Colonial Loan Agency and Trust Co. for the
it

,

recovery of the said amount of 9,955Z. lOs. 6c?., and based his
claim on the allegations that the said company had advertised
in the public newspapers that it undertook the administration of
estates

through

its secretary,

and that

it

held

itself

responsible

for the actions of its secretary in the administration of such

The defendant excepted

estates.

names

of the

appeared

to the

summons

(1) that

the

did not state the time when, or the place where, or the

summons
;

(2)

newspapers in which, the alleged advertisements
that it contained no allegation to the effect that
had obtained cession of action from the former

the plaintiff
trustee, which,

it was contended, was necessary if the action
was based on the allegation that the company had indemnified
Both exceptions were overruled. Strange NO.
its secretary.
360
V. Liq. of BepuUican and Colonial Loan Agency and Trust Co.
.

-

Ultra vires

Qualification of Directors

—De facto Director.

The directors of a company resolved on the 26th of May, 1893,
and again on the 17th of June, 1893, to pass a bond on its uncalled
capital to the amount of 16,000?. in favour of the Natal Bank as

INDEX.
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and to be incurred. The bond was
July, 1893, and registered on the 28th of

security for debts already

signed on the 18th of

The articles of the company provided that the directors of
company could, by the vote of not less than five of them,
pledge the assets of the company as security for a loan. A further
July.

the

clause in the articles provided that a director should become dis-

he became insolvent. The estate of one of the five
voted in favour of the resolution approving of the
pledge of the uncalled capital to the bank was at the time under
qualified

directors

if

who

provisional sequestration. The bank filed its claim as preferent,
and the liquidators of the company applied to have the claim
struck out on two grounds (a) that it amounted to an undue
preference (b) that the resolution was ultra vires, as the requisite
number of the directors had not voted in its favour. Held, the
pledge was made in the ordinary course of business, when there
was no contemplation of liquidation (2) that provisional sequestration does not constitute insolvency
and (3) that even if the
director was insolvent, he had acted as a de facto director, and
that as the resolution was ultra vires, and the pledge was hond
fide for the benefit of the company, the resolution could not be
Liq, of BepiMican and Colonial Loan Agency and Trust
upset.
:

;

;

;

Natal Bank, Limited

Co. V.

CONSIDERATION.

Offer to

A. was an insolvent.

........

375

pay Debt of Third Party.
B. was appointed trustee.

0. offered to

was accepted by the creditors. 0.
failed to fulfil his obligation, and B. sued.
0. excepted that the
summons disclosed no consideration. Exception overruled. Van
pay A.'s

Beuge

debts,

v. Coetzee

CONTRACT.

and

this offer

..........
—

Cancellation

314

Non-payment of Interest, no ground for.

The Central Ore Reduction Co. bought certain tailings from the
Aurora West G. M. Co. under certain conditions, one of which
was that payment was to be made in cash, or half in cash and the
other half by a promissory note for three months bearing interest
Subsequently the Central Ore Reduction Co.
at 8 per cent.
refused to pay interest on the promissory note. The Aurora
West Co. thereupon gave notice of cancellation of the contract.
The Central Ore Reduction Co. thereupon tendered payment of
the interest, which was refused. The Central Ore Reduction Co.
then applied for an interdict restraining the Aurora West Co. from
removing or otherwise dealing with the said tailiiigs pending an
action for specific performance.
The interdict was granted as
prayed, as the Court was of- opinion that the stipulation for payment of interest was a merely subsidiary stipulation and formed
no material part of the contract. Rand Central Ore Reduction Co.
V. Aurora West O. M. Co

54

INDEX.
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Specific Performance.

managing director of a company, to accept
the position of manager of the company for twelve months, at a
fixed salary, and an option to take np 2,000 shares in the company
T. agreed witli P., the

'

at par " during the twelve months' agreement."

Before the end of

was wrongfully dismissed from the company's service and obtained judgment for 330?. as damages. He
subsequently sued for the delivery of the 2,000 shares at par. The
Court ordered P. to deliver the shares against payment of the
par value. Thompson v. Pullinger
298
the twelve months T.

—

Sub-contractoi

Periodical Payments

ment of Account

H. &

—Pleading.

— Action for Balance^State-

Co. contracted to construct a certain railway line.

contracted with H.

works.

&

R. received payments on account, and

was completed sued

E. sub-

Co. to consti'uct a certain length of earth-

when

work

the

for the balance of the contract price.

No

statement of account setting forth the payments already received

was contained in the summons. Exception was taken to the
summons on the ground that it contained no such statement of
moneys received on account. Exception overruled. Beid v.
Halliburton

COSTS.

&

23

Go.

Anticipation of setting

down of Application.

company paid out 8,000/!. to the applicant on
a preferent claim for 10,000Z. They refused to pay the balance.
He made application to the Court for an order upon the liquidators
The petition was drafted, but before it could
to file their account.
be heard the money was paid. Held, that the costs must be paid
170
out of the estate. Fraser N.O. v. Liq. of Brittanic O. M. Co.
The

liquidators of a

.

Sanitary Board

—Election declared void.

The Court ordered the Sanitary Board of Johannesburg to pay the
costs of an application, upon which the election of a member of
the Board was declared void on the ground of the person elected
not being duly qualified. Alil v. Sanitary Board of Johannesburg

64

Several Defendants.

Where

several defendants,

summoned

members
same attorney

in their capacity as

of a syndicate, appointed different advocates, the
acting for all, the Court refused to allow each to

file

a separate

as in law they form one body. But as they were
served with separate summonses, the Court allowed them certain
Sivewright v. Meyer
costs up to the date of the plea.

bill of costs,

.

.

.75

Surveyor's Diagram.

the Court is of opinion that a good diagram is necessary for the purposes of an action, it will not allow the costs of
such diagram to be greatly in excess of the requirements of the

Even where

INDEX.

396

PAGE
case.

Where the taxing-master had allowed an item

of 434Z. 17a.

for the preparation of a diagram, the Court reduced the

Meyer

to 7Sl. 15s.

CEIMINAL LAW.

v.

Johannesburg Waterworks

Accessory

.

amount

.

,16

.

—Principal in the second degree.

Accused slapped a bank clerk on the back and addressed him by
name. The clerk turned round, and a third party snatched from
him a bag containing bank-notes. The Judge charged the jury
that if they were satisfied that accused pretended to meet an old
acquaintance in the clerk, and had thereby carried out a plan
pre-arranged with the actual thief, they ought to find accused
guilty as principal in the second degree. Held, on appeal, that
the jury were rightly charged. Kelly v. State
281

,

....

Before a person can be found guilty as accessory to a crime, there

must be proof that such crime has been committed by some principal, known or unknown.
The State v. VerJcouteren
192
.

.

.

Appeal — Indictment.

-

Where there is a material flaw in the indictment, objection can be
taken on appeal, even where there has been no objection raised at
the

-

A

Kierie v.

trial.

The

11.'3

State

Confession — Voluntary.

confession

made upon

advice to speak the truth, as that would
is not "voluntary " in terms of

improve the chances of acquittal,
sect.

123 of

Law

official to

A

Kaffir confessed to a white person,

to the Veld-cornet,

and who

advise the Kaffir to speak the truth,

confessed.

was made
admissible.

-

Such an exhortation must be made

6 of 1864.

by a person in authority.
whom he had seen talking

Held, the confession

was not a voluntary
and therefore

to a person in authority,

The State

Counterfeiting Coin

The counterfeiting

v.

that

Kaffir

and it
was not

one,
it

Adam

355

— Law 14 of 1891.

of legal coin,

put into circulation,

left

when the

is

a crime.

even when the false coiu

Madden and Campbell

is

v.

not

The

State

-

292

Extradition —Arrest —Discharge —Be-arrest.

The State cannot cause a person, who has by order of Court been
discharged from arrest for extradition, to be re-arrested on the
same affidavits. But if further affidavits come to hand, after the
person has been discharged by the Court, which satisfy the State
Attorney that the person is guilty, the Court will not interfere to
prevent further steps being taken on such affidavits. The State
V. Labowitch and Hart

52

INDEX.

CEIMINAL LAW.

897

Theft—Indictment—Intent.

page

K. was charged with the crime of theft, " in that the said Kierrie
did unlawfully take and carry away from the dwelling-house of
0. the
his

sum

of 91. sterling, the lawful property of the said

knowledge and against his

was taken

will

and

consent.''

to the indictment at the trial,

objected to on the ground that

it

No

C, with

objection

but on appeal

it

was

contained no allegation of

Held, that intent was a material element in the crime of
and should be specially charged in the indictment, and that
was not too late to raise the point on appeal. Kierie v. The

intent.
theft,
it

State

113

Theft

—Indictment—Name of Owner.

Where the name of

the owner of the stolen property was not given

in the indictment,

the sentence was quashed.

The State

v.

Zwartland

308

CUSTOMS LAW. Law

20 of 1895,

ss.

Consignor in Foreign Country

3

and

53—False

Declaration

—Penalty on Consignee.

hij

ordered certain goods from F. & Co., at Durban. The goods
were sent by P. & Co., whose clerk paid the customs dues at
Durban, under a declaration made by himself. The goods were
examined at the border, when it was discovered that they had
been wrongly declared.
M. was called upon to pay the fine
provided under sect. 53 {a) of Law 20 of 1895, and the goods were
retained.
M. refused to pay. He was charged before the Justice
of the Peace with contravention of the said section, was found
guilty, and sentenced to payment of the maximum fine with
forfeiture of the goods.
Held, on appeal, that the onus lay on M.
to show that the false declaration was not due to his instructions
or negligence. As he had failed to discharge this onus, the appeal
was dismissed. Michaelson v. The State

M.

DAMAGES.

Liquidated Damages

—Building.

P. undertook to build a synagogue at Johannesburg within a
stipulated time.

The contract read: "The

pay

after the 9th of September, 1892, aforesaid until

for every

day

contractors agree to

the date of actual completion of the building on the inside, and
day of October, 1892, until the day of the completion

after the 1st

day for the inside and
payment shall be looked
upon as liquidated damages and not as a penalty, and the aforesaid amounts may be deducted by the employers from any amount
due to the contractors for the completion of the said work." The
synagogue was not finished before February, 1893, on the outThe contractors
side, and 9th September, 1893, in the inside.
sued for balance of contract price. The congregation set up a
of the building
11. IDs.

:

on the

outside, 12^ 10s. a

a day for the outside, and such

61

398

INDEX.
PAGE
counterclaim for 5,488^. as liquidated damages. Held, that this
amount must be considered to be " liquidated damages and not a

Peach

penalty."

&

Co. v. Jewish Congregation of Johanneshirg

DISOOVEEY OF DOCUMENTS.

Election— Voting

.

345

Lists.

The Court has power to order discovery of documents, but 'wiU do
so only after issue of summons, and on an affidavit that the documents are necessary for the purpose of the case. Per Kotze, O.J.
.65
Rogers v. Sanitary Board of Johanneshurg
.

.

DIVORCE. Change of Domicile—Jurisdiction.
A man domiciled in this country left -with
where they lived together

land,

MashonaThe husband

his wife for

twenty months.

who subsequently

then deserted his wife,

and

for

.

.

returned to this country

an action for divorce. Held, that the onus of
proving that the Court had no jurisdiction lay on the husband,
and as he did not appear the Court granted the wife leave to
306
yioc.&6i.in forma pauperis.
Ex parte Hamman
instituted

.

Forfeiture of property

dissolution of marriage
V.

Du

.

.

.

—Husband's portion declared forfeited on
Du

on account of husband's adultery.

Toit

163

Toit

ELECTIONS.

—Action.

Declaration of Voidness

Under our law an
Per Kotze, C.J.

But the Court
as to facts.

election can only

will decide

Per Morice,

See also Rogers
Declared void
elected

be declared void by an action.

Sogers v. Sanitary Board of Johanneshurg

v.

on application where there
Morris

J.

v. Filrner

.

.

— Sanitary Board,

Candidate not entitled

67

to

.74

.

Sanitary Board of Johannesburg

— Opposing

.

.

no dispute

is

.

.

67

he declared

The election of K. as a member of the Sanitary Board of Johannesburg was declared by the Court to be void on the ground that he
was not an inhabitant of the ward for which he was elected but
;

the Court refused to declare the only opposing candidate to be

..........
—
—

duly elected, and ordered a
of Johannesburg

new

election.

Sanitary Board of Johanneshurg

Abel

v.

Voters' Lists

Sanitary Board

64

Application for

Discovery.

The Court will not issue an order for the discovery of the polling
lists of an election in order to enable a person to institute an
action to set aside the election, unless the

been issued and the

plaintiff

makes an

summons has

affidavit that

of the lists is necessary for the purposes of his case.

Sanitary Board of Johanneshurg

.

already

an inspection
Rogers v.

65

INDEX.
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ESTOPPEL.

PAGE

A. signed cheques " q.q. P.D.H." The cheques were dishonoured,
but A. undertook to pay off the amount by instalments. After
paying several instalments, A- refused to pay anymore, and when
sued for the balance raised the defence that he was merely an
agent and that his disclosed principal should have been sued.
Held, A. was estopped from raising this defence.
Groenewald v.
Meeser

195

EXECUTOR.

AppointTttent— Order of Selection.

Sect. 33 of

Law

12 of 1870, which fixes the order of selection of

an executor, must be

EXPEOPEIATION.

strictly followed.

Use of Expropriated

Lands expropriated

if

shops, &c. are not necessary lies

EXTEADITION.
Where

Land—Railway.
may be used

.

.

254

for the

these are necessary for the supply of

the wants of the railway employees.

W.

Nel

for railway purposes

erection of shops, &c.,

such necessity.

Ex parte Paul

The onus probandi that such
upon the party who denies

Scallen v. G. P.

Onodde

....

287

Evidence.

there

is

prima

facie evidence of a crime,

and

of the

identity of the accused, the Court will not interfere to prevent

the extradition.

GAMBLING. Law

Sander

6 of 1889,

v.

The State

ss. 1

and

137

3.

Law 6 of 1889 does not prohibit the mere playing of cards with
money on the table, which is not per se a crime. Sheppard v.
The State

GOLD LAW.

282

Non-auriferous Stones.

Claimholder entitled to benefit of non-auriferous stones removed
from the claims in ordinary course of mining. Bezuidenhout v.
Worcester

0-.

M. Co

249

Irregular Proclamation — Holders of Claims.

Holders of claims on ground wrongly proclaimed have no

made by

standi to iatervene in an application

locus

the owner against

United
the Government for the setting aside of the proclamation.
Langlaagte O. M. Co. v. The State and the Langlaagte Royal, and the

Rand
.

a.

M. Co

Licences

48

—Acceptance by Owner — Forfeiture of Mynpacht Rights.

The receiving of the owner's portion of licence-moneys on claims
pegged on mynpacht ground is not sufficient to empower the
Government arbitrarily to deprive such owner of his mynpacht
rights.

M.
M. Co

United Langlaagte Q.

Royal, and the

Rand

0.

Co. v.

The State and the Langlaagte
48

INDEX.

400

GOLD LAW.

Pegging without Licences

—Mights of subsequent Peggers.

A certain portion of the proclaimed farm Doornfontein,
BezuidenTille,

was reserved

as a township

the Government and the owner.

On

known

tAGE
as

by a contract between

the 3rd of October, 1893,

under Executive Council Eesolution No. 564, the Government, at
the request of the owner, consented to the cancellation of the

township contract

a.nd to

the removal of the reservation.

Early

on the morning of the 4th of October B. pegged off eight claims
on Bezuidenville. Later on the owner also pegged the same
eight claims. Both parties then went to obtain licences, but the
owner obtained his first and then hurried back and re-tapped his
pegs. When the plaintii?, a month later, applied for the renewal
of his licences

he was refused.

declaration of rights.
licences,

Held,

He

then instituted an action for
having pegged without

that B.,

and having thereby contravened

1892, could acquire no rights
Y. Sezuidenhout

by virtue

of

sect.

70 of

Law

such pegging.

and Mining Com. of Johannesburg

18 of

Blomfield
.

.

.

125

Proclamation.

The Government is bound to cause notice to be given to the
owner of its "intention to proclaim a farm. United Langlaagte
Q. M. Co. V. The State and the Langlaagte Royal, and, the Band

CM.

Go

Proclamation

48

—Notice

to

doners.

The farm Langlaagte was proclaimed as a public diggings on the
4th of October, 1886. The proclamation contained the usual
clause: "In so far as it has not been beaconed off under the
Law by owners or lessees for mynpachts." A certain piece of
ground was beaconed off by the then owner as a mynpaoht. In
1889 the United Langlaagte G. M. Co. acquired the portion of the
farm on which the mynpacht was situated, but the company had
no knowledge of the existence of the mynpaoht. The mynpacht
had been badly beaconed off, and in course of time, when the
beacons had disappeared, claims were pegged off as if the ground
was open ground. These claims wei-e subsequently acquired by
the Langlaagte Royal and Band Gold Mining Companies. The
licences for the claims were regularly paid, and the company as
owner of the ground received half of these licences. It was
subsequently discovered that the claims were on ground which
had been reserved for a mynpacht, and application was made to
the Government to proclaim the ground as a public diggings.
The proclamation was issued on the 31st January, 1894, without
notice to the owner, and in face of a protest lodged by the owner
with the Government. The ground was thereupon re-pegged,
and the company applied to Court to declare the proclamation
invalid, to stop the pegging, and to order all parties who had
already pegged to vacate the ground. The order was granted as

INDEX.

401
PAGE

prayed.

Vnited Langlaagte G.

Royal, and the

Rand

O.

M.

Co. v.

The

State

and Lanrjlaagte

M. Co

48

Re-pegging of Claims.

Where, in pegging, a certain number of claims are pegged ofi
under invalid powers of attorney, and another person hearing
of this pegs off afresh a

number

number of such claims equal to the
of the invalid powers, the Court will not grant such

second pegger a rule nisi restraining the first pegger from
alienating the claims pegged off afresh on which the licencemoneys have been regularly paid by the latter pending an action
for declaration of rights, unless he" can show that the claims thus

•

pegged afresh by him are precisely those which were originally
pegged ofi under the faulty powers. Sylvester v. Jacols
164
.

Subsequent

Two

.

Law — Water-rights.

gold mining companies entered into an agreement on the

1st of July, 1889, to build a joint

dam, and to amalgamate their

water-rights.

This was done. One of the conditions of the
agreement read: "In the event of either of the companies
abandoning its property or going into liquidation, it reserves to
itself the right to sell or otherwise dispose of its share in the

In October, 1890, the one company was reconname of the New Chimes G. M. Co. In
August, 1891, the other company went into liquidation, and its
rights were sold to the Van Eyn G. M. Co. In August, 1892,
the New Chimes G. M. Co. applied to the Government, and
water-right."

structed under the

obtained a bezitrecht over the water-right in the joint
notwithstanding the protests of the Van Eyn Gr. M. Co.

dam

The
Gold Law of 1892 provided that "no water-rights shall be granted
on proclaimed ground which are not connected with claims, &c.,
without the express permission of the Government." The Van
Eyn G. M. Co. contended that the New Chimes was now a
The New Chimes Co.
trustee for it of the joint water-right.
pleaded that the water-right had been attached to certain claims
which the plaintiff company had allowed to lapse, and which the
defendant company had then bought, and that by allowing
the claims to lapse the plaintifl company had forfeited its waterright.
Jleld, that the original contract had created a mutual
Van Ryn G. M. Co. v. New
trust which was stiU in existence.
Chimes G. M. Co

328

IMMOVABLE PEOPBETY.
Purchaser of immovable property over which rights are exercised
by neighbouring owners in an open and patent manner is bound
under the rule caveat emptor to ascertain for himself the real
Van der Hoven and The Baintges Reef Gold
position of affairs.

Mining
O.

Co. v.

Pansegrow

247

D D
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IN FORMA PAUPERIS.

Insufficient

port the children.

PAGE

Means.

A husband and wiie were living apart.
She was possessed

of

The wife was
a

left to

cart, pair of

sup-

horses and

harness, and also had a claim for 101. due to her on a sale of

Held, that under the ciroumstanoes the wife was entitled to

land.

an order

for leave to sue in forma, pauperis,

INHABITANT.

Sanitary

Jacobs v. Jacobs

.

370

Soard— Candidate.

A person is not an inhabitant,

so as to qualify

him

as a candidate

Board of Johannesburg, if he has a place of
business in the ward where "he daily carries on his business, but
where he does not habitually reside. Rogers v. Hancock; Morris
for the Sanitary

V.

Filmer

67, 73

INSOLVENCY.

Company

— Undue Preference— Contemplation of Insol-

vency.

The directors of a company resolved on the 26th of May, 1893,
and again on the 17th of June, 1893, to pass a. bond on its
uncalled capital to the amount of 16,0002. in favour of the Natal
Bank, as security for debts akeady and to be incurred. The
bond was signed on the 18th of July, 1893, and registered on the
28th of July. The articles of the company provided that the
directors of the company could, by the vote of not less than five
of them, pledge the assets of the company as security for a loan.

A further
become

clause in the articles provided that a director should

disqualified

the five directors

if

who

he became insolvent.

The

estate of one of

voted in favour of the resolution approving

of the pledge of the iincalled capital to the bank was at the time
under provisional sequestration. The bank filed its claim as
pref erent, and the liquidators of the company applied to have the
claim struck out on two groionds (1) that it amounted to an

—

was ultra vires as the
number of directors had not voted in its favour. Held,
the pledge was made in the ordinary course of business, when
undue

preference, (2) that the resolution

requisite

there

was no contemplation

of liquidation, (2) that provisional

sequestration does not constitute insolvency,

and

(3)

that even

if

the director was insolvent he had acted as a de facto director, and
that as resolution was intra vires and the pledge was bona fide for
the benefit of the

company the

Liquid, of Repiib. and Colonial

resolution could not be upset.

Loan Agency and Trust

Co. v.

Natal Bank

—

375

Compulsory sequestration.
It is not necessary to serve a copy of the petition on
sional sequestration has been granted with the

sequestration.

Roussouw and

which provi-

summons

Celliers v. Stonestreet

.

for final
.

.

295

INDEX.

403

—Petition hy

INSOLVENCY.

Compulsory sequestration
Joint Claim of more than 501.

PAGE
Creditors having

S. brough.t an action against E. and 0. in which he claimed that
they were jointly and severally indebted to him in a certain sum.
S. lost the action, and the costs taxed against Iii'tti amounted to
72L 7s. On a -writ issued for these costs a return of nulla bona

was made. E. and 0. then applied for the sequestration of S.'s
estate, and a provisional order was granted.
On the return-day
8. opposed the confirmation of the order on the groiind that the
claims of the two petitioners did not together amount to 100?.
The Court confirmed the rule and ordered final sequestration.
Roussouw and

295

Celliers v. Stonestreet

Final sequestration

Biden and Shiel

v.

— Summons

Oraham and

for,

must be signed by

advocate.

162

Clarice

Foreign sequestration and trustee recognised by Court.

Mao168

Heilhut V. Mitchell

Provisional Sequestration does not constitute.
directors of a company resolved on the 26th of May, 1893,
and again on the 17th of June, 1893, to pass a bond on its uncalled
capital to the amount of 16,000Z. in favour of the Natal Bank as
security for debts already and to be incurred. The bond was
signed on the 18th of July, 1893, and registered on the 28th of
July. The articles of the company provided that the directors of

The

company could, by the vote of not less than five of them,
pledge the assets of the company as security for a loan. A
further clause in the articles provided that a director should
become disqualified if he became insolvent. The estate of one of
the

the five directors who voted in favour of the resolution approving
of the pledge of the uncalled capital to the bank was at the time
under provisional sequestration. The bank filed its claim as
preferent,

and the liquidators

of the

company applied

to

have the

claim struck out on two grounds, (a) that it amounted to an
undue preference, (b) that the resolution was xdtra vires, as the
requisite number of the directors had not voted in its favour.
Held, the pledge was

when

there

made

in the ordiaary course of business,

was no contemplation

of liquidation;

(2)

that pro-

and (3)
visional sequestration .does not constitute insolvency
that even i£ the director was insolvent, he had acted as a de facto
;

and that as the resolution was uUra vires, and the pledge
was bond fide for the benefit of the company, the resolution could
not be upset. Liq. of Republican and Colonial Loan Agency and
375
Trust Co. V. Natal Bank, Ltd
director,

dd2

INDEX.
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INSOLVENCY. Zmo

21 o/]880,

s.

PAGE

141.

The words " account and plan of distribution in sect. 141 of
Law 21 of 1880 and in sect. 13 of Law 5 of 1893, refer to the jSrst
After the confirmation of this account the

distribution aooount.

msolvent TegainB his persona standi in j'udicio,

—

iaiy 21 0/1880,

These

articles are

Leave

to

ss.

.

374

.

303

Poole v. Walker

109, 110.

peremptory.

Struben v. MoUer

.

.

— Rights of Creditors.

trade

A creditor in the estate of

an unrehabUitated insolvent held to be
even where leave to trade had been duly granted, to levy
execution under sect. 142 of the Insolvent Law (21 of 1880) for
the unpaid balance of his claim against the estate, upon assets and
goods acquired by the insolvent after leave to trade had been
granted.
The Standard Bank v. Salinger
entitled,

Provisional Order

A provisional
had

—

84

Insufficient Assets.

order of sequestration

made

final

where the debtor
judgment debt.

failed to point out sufficient assets to cover a

The Hypotheeh Bank
Secretary of

A secretary of

Company and
a

83

Oolquhoun

v.

Trustee

— Liahility.

company was appointed

estate in his personal capacity.

He

trustee of an insolvent

administered the estate under

supervision of his directors and his commission fees went to the

company. The company advertised that it undertook the administhrough its secretary. The chairman
and two directors had signed a document lodged with the Master
by which the company undertook to hold itself responsible for the
due administration of estates to which its secretary was appointed
trustee.
The company had also undertaken to indemnify the
secretary for all acts hand fide done by him as trustee.
One of
the objects of the company under its articles was to administer
estates.
The secretary as trustee received certain moneys, and
instead of lodging them with the bank he lodged them with the
Transvaal Board of Executors. The Board went into liquidation.
Creditors of the insolvent estate sued the trustee, who was
ordered to pay twice the amount which he had failed to lodge in
the bank. The trustee retired from office, and the new trustee
instituted an action against the liquidators of the company for the
amount of the judgment aforesaid, on the ground that the comtration of insolvent estates

pany was liable for the acts of its
company was liable. Strange N.O. v.

secretary.

Liq. Rep.

Held, that the

Loan Agency and

Trust Co

360

—Refused.

Voluntary sequestration

Where
V.

...........

assets insufficient to cover costs of administration.

Bacchioni

Ford
160

INDEX.
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INSUEANOE. Fire—False Claim—Forfeiture.

PAGE

D. tad insured his stock for 5007. The policy provided (1) This
policy will not cover goods stored for third parties, "unless such
goods are specially mentioned; (2) fraud, or the -wilful setting
on fire of the shoj) or the goods mil nullify this policy and so
also -will the sending in of a claim for loss which shall appear to
be wilfully false in any material respect.
D. had a fire and claimed for 5007. Among the goods claimed for
were goods to the amount of 2737. 6s. 9c7. which were stored for a
third party, and which were not mentioned ia the policy. Held,
that D. had by making this false claim forfeited all right to
recover under the policy.
A. Insurance Co. v. Dunstan
272
:

;

,5'.

JUDGMENT.

Suhsfifutioii

.

.

of Plaintiff.

Applioant alleged that certain L. had obtained judgment against
B. on two promissory notes, and two bills that L. was owner of
;

the said notes and biUs in

name only

;

that they really belonged

Du Preez, and had been bought by applicant at the sale of
Du Preez's assets in his insolvent estate. Applicant now asked

to one

that his

name should be

judgments.
Benjamin

substituted for that of L. in the said

...........
Heydenrych

Application refused.

v. Lofthouse

and
290

JUEISDIOTION.
High Court has
legally

JUET.

Law

jurisdiction to decide whether persons have been

commandeered.
3 of 1883,

Maynard

sect. 2,

v. Field- Cornet

suh-sect.

a

—No

of Pretoria

.

214

Rules of Procedure-

Bights of Parties.

By Law 3 of 1883, sect. 2, suh-sect. a, provision was made for trial
by jury in civil cases and the judges were empowered to draw
up rules, subject to the President's approval, for the summoning
and enrolling of the jury. As a matter of fact these rules had
never been drawn up and approved. Held, that this did not de;

prive a party of the right to claim a jury.

LATERAL SUPPORT.

Marx

v.

Hess

.

.

Buildings.

A. and B. owned adjoining stands at Johannesburg. A. erected
a double-storey building on his stand in 1888. There was at that
time a small building on B.'s stand. This was pulled down in
1893 to make room for a large double-storey building. The excavations for the foundations of this building were made in the
immediate neighbourhood of A.'s building. When the western
wan of B.'s building was being completed, it was found that the
eastern wall of A.'s building was cracking. A. had eventually to
pull down this wall and rebuild it. The majority of the Court

90

—

INBEX.

406

PAGE
found

by

tliat

the cracks in A.'s building -were due to sinkage caused
Held, that A. was entitled
buUding, and could recover damages
Johannesburg Board of Executors v. Victoria Build-

excavations for B.'s building.

tlie

to lateral support for

froia B.

Ms

43

ing Co

LAW

AGENT.

...........
...........

Wepener

LAW

OF

2

of—Prescription.

Fees

A law agent's
1883.

fees are prescribed in

High. Court has jurisdiction under.
Pretoria

Applies to
for

LAW

1889.

Shepperd

LAW

14

OF

See

1891.

OF

1892.

See

Gambling.
282

Bnghsh coins which are legal tender as well as
by the Mint of the South African Eepublic.
v.

The State

292

Sect. 25.

Liquor Law.

Dollarhide v. The State

LAW

18

OF

214

Counterfeiting Coin.

coin minted

13

of

The State

v.

31

224

Madden and Campbell

LAW

Maynard y. Field- Cornet

v.

Ihid

Sect. 11 refers to

to

Van Diggelen

years.

male inhabitants who have resided in the country

all

two years.

OP

6

two

Sect. 87, sub-sect. 5

1892.

Silvester Y.

279

The State; Charlton

y.

Wilful means malo animo.
The State
.

.

.

.283

LEASE.
Cancellation
action,

of, for

and not on

alleged breach of conditions.

Must be by

judge in chambers.

petition to a

Hollard v.

Bonamici

174

Bight of Lessee as against Purchaser — Bight of Lessee

to cut Trees.

The Houghton Estate Company bought a farm from G. in March,
1889. In February, 1888, G. had leased a portion of the farm to
In July, 1888, Eoberts sublet a

B. for a period of fifteen years.
portion of his portion to B. and

beginning from February, 1888.

H.

for a period of fifteen years,

B. and

H. proceeded

to plant

on their portion. It was proved that the two
directors who bought the farm for the company saw the trees
growing on the land. When the trees reached maturity, B. and
H. wished to cut them down. The company objected. It was
proved in evidence that bluegums belong to the class sylva caedua.
Held, B. and H. were entitled to cut down the trees. Houghton
Est. Co. V. McHattie and Barrat

bluegum

trees

92

INDEX.

407

LEX ANA8TA8IANA.
No

PAGE

longer in force in this country.

MacHattie

v.

Filmer

.

.

305

LEX HAG EDICTALL
Cannot be pleaded by a

son,

when he

sued not in his private
Bezuidenhout v.

is

capacity, but as executor of his father's estate.

Bezuidenhout

LIBEL.

Bona

There

is

libellous

180

fide

Comment.

in law no distinction between a writing

and a hona fide comment.

5oMa^de comment must be
Justification

must be

Marx

which

v. Heas

specially pleaded.

Ibid.

is

not

.

.

.

234

.

.

.

235

Ibid

specially pleaded.

236

LLEN. Landlord—Notice.
Where a tenant bought

a piano on the hire-purchase system, and
the seller of the piano gave notice to the landlord of the terms of

the purchase.
the piano.

LIQUOE. LAW.

Held, that the landlord had no jus retentionis over

Machay

Bros. v. Cohen

342

Sale to Natives— Sect. 25 of

Law

13 of

1892—" WriUen

Consent."

A

canteen-keeper,

who

sells liquor to

a Kaffir servant, without

knowing that the servant has received permission from his master
to buy liquor, contravenes sect. 25 of Law 13 of 1892; but does
not contravene the said section

by the master

if

he

is

informed, even verbally,

that he consents to the sale.

Dollarhide v. State

MAEEIAGE.
When alleged,

presumed to be with community of property.
Kotze, C.J., in Kok v. Van Tender

MAERIED WOMAN.

Antenuptial Contract

—Bight

to

.

279

Per
183

pledge or mort-

gage Property.

W. was

married by antenuptial contract.

She owned fixed pro-

perty at the time of the marriage, and by the antenuptial contract
reserved to herself the administration of this property, but not the
right of disposing of or of mortgaging it. Her husband, after
undergoing a criminal sentence, had deserted her and had made
no provision for the support of herself or of her children. W.
now applied to Coiu't for leave to mortgage the fixed property for

...........

the support of the children.
Westerdijk

Application granted.

Ex

parte

286

INDEX.

408

MOETGAGE.

A

page

GancellaUon—Partner.

partner wlio has authority to receive payment in the

name

of

the partnership of partnership dehts, can, on payment of a debt,
give

a,

power

security for the debt.

Partnership

name, for the purpose of
bond passed in favour of the firm, as
.111
ScholtzY. Begistrar of Deeds

of attorney in the firm's

cancelling a mortgage

.

.

— Sole Partner— Cancellation.

A mortgage bond was passed by the firm, J. L. Van Eeenen &
in favour of Fass

&

executrix having paid the

amount

The Eegistrar

refused.

cancelled.

Van Eeenen

Jacob L.

Oo.

of

Co.,

and his
the bond sought to have it

On

died,

application to the Oourt

Van Eeenen was the sole
Van Eeenen & Co. The Court before

the executrix alleged that Jacob L.

member

of the firm J. L.

granting the application ordered notice of the application to be
published.

NEGLIGENCE.

A

Ex parte

A. M. E. VanBeenen

.

.

.

.

,112

Oontrihutory— Child.

tramway company

for an injury caused through the
The .father of a child so injured may
sue, and will recover even where the child was wandering in the
streets unattended, if it is proved that the driver, by using ordinary care, could have prevented the accident. Jhig. City and
8uh. Tramway v Doyle
206

negligence of

is liable

its driver.

0/ Employee — Employer's

Liahility

—Fellow Employee.

youth twelve years of age, was employed in the publishing
room of a pubHshing and printing company. This room was shut
ofl by a wooden partition about eight feet high from the machineroom. The belting of one of the machines broke, and after it had
been repaired E. was called by a workman, and told to climb the
partition and slip the belting over the shaft which was in motion.
E., a

E. was injured.
ligence of the

Held, the

workman who

liable

for the neg-

...........
—
—

the shaft while in motion.
lishing Co.

company was

ordered E. to slip the belting round
Eagleson v. Argus Printing and Pub-

Master and Servant

Common Employment

259

Liahility of Master.

miner in the employ of a companj', while being lowered in
down a shaft, was, through the negligence of the enginedriver, precipitated some 80 feet down the shaft and broke his leg.
He entered an action for damages against the company, and the
company raised an exception, that ex facie the summons the
L.,

a,

a cage

plaintiff

was injured by

common employment.
the exception was bad.
Trespass

A

his fellow- servant in the course of a

Held, that under the

Lewis

v.

Salisbury G.

Eoman-Dutch law
M.

Co.

.

.

.

— Liability of Owner.

gold mining company allowed the water from its cyanide vats
run into a pool about 150 yards from the boundary of its property.
Some cows belonging to the neighbouring owner strayed

to

1

INDEX.

409
PAGE

over the boimdary of

Ms farm on to the

water from this pool, and died.

OEDEE OF

M.

Langlaagte Est. G:

liable.

COTJET.

Compliance

O. was ordered

by the Court

company's property, draiii
Held, the company was not

Co. v.

Malan

.

.

.37

.

with—Shares.
to deliver 7,500 shares in the Selati

Eailway to E. He tendered shares on which was an indorsement
that they were not to be placed on the market before the opening

........

of the railway.

Held, the tender did not satisfy the order of
Oppenheim v. Booth
O. subsequently made a further tender of provisional share certificates, exchangeable at a future date for final shares, bearing the
same numbers. It was proved that these were the only form of
shares which had been issued by the company. Held, the tender

Court.

was good.

Hid.

PAETNBESHIP.

42

.

Executrix— Bole Partner.

A mortgage bond was
in favour of Fass

paid

off

40

&

passed by a firm, J. L.

Co.

The executrix

the bond, and wished to have

it

of

Van Eeenen & Co.,
Van Eeenen

Jacob L.

cancelled.

The Eegistrar

refused on the ground that the bond was passed by the firm,
J. L.

Van Eeenen &

Co., while the cancellation

was sought by the

Van Eeenen. The executrix
that Jacob L. Van Eeenen was the

executrix of the late Jacob L.
applied to Court, and alleged
sole

member

The Court, before granting the applibe published. Ex parte

of the firm.

cation, ordered notice of the application to

A. M. E. Van Eeenen
Bight of Partner

A

who has

partner

112

—Power of Attorney.
authority to receive payment on the firm's

behalf of the firm's debts, and to grant receipts for the same, has

power of attorney in the firm's name,
mortgage bond passed in favour
a debt due to the firm, on payment of

also authority to execute a

for the purpose of cancelling a
of the firm as security for

the debt.

Scholtz y. Begistrar of Deeds

Ill

PATENT.
Letters patent cannot be obtained for invention which has akeady

been patented and used abroad.

Andrew

v.

Bobinson G.

M.

Co.

.

151

Pleading.

Licensee cannot dispute the licensor's

title

;

but

if

he has obtained

the licence only for a fixed period, and the licensor applies for a
permanent interdict, the licensee may dispute the validity of the
patent.

When

African Gold Becovery Co.
the validity of a patent

is

v.

Lace and Thompson

.

.

240

challenged on the ground of

previous use in this country, the time and place of such use must

be mentioned in the pleadings.

Ibid

246

INDEX.

410

PAGE
In referring

to books, &o.

the invalidity of a patent,

wMch
it is

are intended to be used to prove

not necessary to set forth in the

pleadings the exact parts of the books on which

found the defence.

PERPETUUM SILENTIUM.
who

intended to

246
Practice—Application.

Applicant appKed for rule nisi caUing upon
syndicates

it is

Ihid

had already

either

all

persons and

instituted action against the

Grovernment or threatened to institute action for damages alleged
have been suffered in consequence of the cancellation by the

to

Q-overnment of a certain contract relating to a certain property
as " Sohweizer's Township" to show cause why they
should not be ordered to proceed with their action within a

known

certain time, or in default thereof be
silence.

The Court

at

first

condemned

hesitated to

make

to perpetual

the

order on

should not be done by way
of action; but, after reference to authorities, granted the rule
application, questioning

.

Dr. Leyds

nisi.

whether

it

N.0

PETTY DEBTS. Law

369

1 of

1891— C'osfo.

A creditor for less than

lol. is not compelled to sue under Law 7
he pleases proceed under the ordinary
procedure, and, if he does so, is entitled to his ordinary costs.
Johanneslurg Gas Co. v. Davis
322

1891,

of

but

may

if

PLEADING. Anmxure — Cession— Claims.
Where a

plaintiff sues for licences, as the cessionaire of certain

he must annex the deed of cession to his summons.
Chumleigh Synd. v. State and The Rand Explor. Synd.
.39

claims,

.

.

Contract — Time of Commencement.
E., in the summons, alleged that he made a verbal agreement
with E. to fetch certain goods from a station for a certain
payment, that he went to the station, where he waited some
days, but being unable to get the goods he returned without
them. He now sued for the payment agreed upon. E. raised
the exception that no date was mentioned on which the contract

was

to

be executed.

Exception overruled.

Fourie v. Ellis.

,

179

Contract —Payments cm Account.

H. &

Co. contracted to construct a certain railway line.

E. subwith them to construct certain earthworks. E.
received payments on account, and, when the work was completed, sued for the balance of the contract price.
No statecontracted

ment of account, setting forth the payments already received,
was contained in the summons. Exception was taken to the
summons on the ground that it contained no such statement of
moneys paid on account. The exception was overruled. Seid v.
Halliburton

&

Co

23

— ——

; ;;

;

;

INDEX.

PLEADING.

Exception

N. 0.

See Strange

Lex hac

—Aye)d—Advertiseraent.
Bepuh. and

v. Liq.

PAGE
Loan and Agency

Col.

Co. 184

edictali.

B. was sued in

He

411

liis

capacity as executor of

pleaded the lex hac

BeziMenhout

exception.

On

edictali.

Ms

father's estate.

exception Court upheld the

Bezuidenhout

v.

180

Marriage.

K. sued T. for transfer of property, which he alleged had been
sold by T. to Johanna Eok, daughter of T. and at the time of the
sale the wife of the plaintiff.
(1)

(2)

T. excepted

That the summons did not state whether the marriage was
with or without community of property.
That the summons did not state whether the marriage stUl
subsisted, or, if not, whether it had been dissolved by
death or divorce.

Kok

Both exceptions overruled.
Joining of Co-defendants

Where

certain

plaintiffs, the

Ex parte

v.

Van Tonder

....

members of a syndicate refused to appear as coCourt granted leave to join them as co-defendants.

Matahele Syndicate

Patent.

See

Patent.

168

African Gold Recovery Co.

v.

Lace and

Thompson
Exception

240

—Patent.

A patent was attacked on five grounds
(1)
(2)

182

— Syndicate—Summons.

:

That the patentees were not the first and true inventors;
That the process patented was not new at the time when

it

was patented
(3)

That the invention was not patentable under

Law
(4)
(6)

sect.

1

of

6 of 1887

That the final specification was faulty
That the process had been known and used in this country
by J. H. Porbes and, among others, the Pioneer G. M. Co.
;

The defendant excepted

as follows against

:

Because no particulars were given showing that the process
was not a new one nor was it alleged that the specifications had been generally known and used in this or any
other country
(4) Because no particulars were given
" among others " were insufficient.
(5) That the words
admitted
the first ground of exception, and asked
The plaintiff
The Court overruled the other exceptions.
for leave to amend.
(2)

;

Hay

V.

African Gold Recovery

Exception

—Newspapers —

Cession.

the 21st August, 1893, B., a creditor in an insolvent estate,
obtained judgment for 9,965Z. 10s. 6d. against the trustee, on the

On

317

;

INDEX.

412

PAGE
ground that he had
estate in

Law

failed to deposit

moneys belonging

to the

hank, as required under sect. 100 of the Insolvency
Instead of depositing the money in a bank he
with the Transvaal Board of Executors, which shortly
a,

of 1880.

placed

it

was placed under liquidation. The trustee was the Secretary
of the fiepublican and Colonial Loan Agency and Trust Co., and
on the said judgment being given against him, he resigned his
position as trustee.
The new trustee then instituted an action
against the Eepublican and Colonial Loan Agency and Trust Co.
for the recovery of the said amount of 9,955?. 10s. 6d., and based
his claim on the allegations that the said company had advertised
after

in the public newspapers that
estates

through

its

secretary,

it undertook the administration of
and that it held itself responsible

for the actions of its secretary in the administration of such

The defendant excepted

estates.
(1)

(2)

to the

summons

That the summons did not state the time when, or the place
where, or the names of the newspapers in which the alleged
advertisements appeared
That it contained no allegation to the effect that the plaintiH
had obtained cession of action from the former trustee,
which it was contended was necessary if the action was
based on the allegation that the company had indemnified
its

secretary.

Both exceptions were overruled.
Strani/e N.O.
Eepublican mid Colonial Loan Agency and Trust Co.

Summons

.

.

for final sequestration of an insolvent estate

signed by advocate.

PLEDG-B.

Zij.

v.

Biden and Shiel

Pignus Prwtorium

v.

of
.

180

must be

Oraliam and Clarke

.

162

—Preference over Notarial Bond.

M. attached a waggon and cart under a judgment. The Natal
Bank had a notarial bond over the said waggon and cart. The
bond had been duly registered, and in the body of the bond, as
well as in a deed of cession from the debtor to the bank, the
debtor acknowledged that he had made delivery of the articles to

The agent of the bank also signed the deed of cession,
acknowledging that he had received delivery on behalf of the
bank, and in his evidence he stated that the waggon and cart had
never really gone out of his possession. It appeared, however,
that the debtor and his agent were allowed to use the waggon
and cart whenever they required them, and took them without
asking permission on each special occasion. The waggon was
the bank.

attached while in possession of the debtor's

was no

satisfactory evidence that the cart

possession at the time of attachment.
of the

waggon was good, but the

from attachment.

but there
debtor's

Held, that the attachment

was ordered
Bank

cart

Moller v. Natal

agent;

was in the

to be released

78

INDEX.

413

PEACTIOE.

PAGE

by

Attaclimeiit

State Attorney acting witliout an order of Court

of Looks, &o., in possession of

Ex parte

an arbitrator cancelled.

Adam

AhdooUa Iladgee

165

Costs.

A. had a preferent claim for 10,000?. against a company in liquidation.
Tlie liquidators had received more than 10,000?., but only
paid 8,000Z. to A. He filed a petition for an order compelling the
liquidators to

pay him the

10,OOOZ.,

but before the petition cpuld

be served the liquidators filed their account. On return day the
estate was ordered to pay the costs of proceedings. Fraser v. Liq^.
of Brittanic O. M. Go
170

Judgment

Summons

—Revival

for,

of.

need not be signed by advocate.

Swazieland

Explosive Go. v. Bale

158

Pleading.
See under Libel.

libel.

who is not also Eegistrar of High
summons to appear before the High Court.
Graham and Qlarhe

Registrar of Circuit Court,
Court, cannot sign

Biden and Shiel

v.

......

162

confirmed upon facts appearing for the first time in an
affidavit filed after the granting of the rule nisi, but applicant
ordered to pay the costs. Rogers v. Hancocl- ; Morris v. Fihner 67, 73

Eule

nisi

Service of Rule Nisi.

Eule confirmed, even when it had not been served', where the
Ex parte
failure of service was due to action of the respondent.
G. D. Horn
Several

169

plaintiffs

in

independent

actions

against

same

the

defendant, arising out of the same cause of action, cannot, when
all the actions have not been set down for trial, be ordered to

have their actions heard together
set

down

;

nor can one plaintiff

who has

his action for trial be compelled to wait until the other

plaintiffs are

prepared with their actions.

Hess v.

Marx

.

.173

PEACTITIONEE.

Attorney— Malpractice.
Attorney suspended for twelve months

for embezzling moneys
belonging to his clients, which, however, he had repaid. Incor367
porated Laiu Society v. Lofthouse

Notary

—Partnership as Agent with unqualified Person-.

The respondent, a notary, went into partnership with an unqualified person, and the firm carried on the business of general
The respondent continued to practice as a notary, but
agent.
his fees so earned remained his private property, and did not go
Held, that this was permissible. Incorporated Law
to the firm.
Society v.

Bomyn

366

INDEX.

414

PEBSCEIPTION.

V.—Law Agent's

Placaat of Charles

PAGE

Fees.

Tte prescription is of two years, inti-oduced by Plaoaat of Charles Y.,
1540 A.D., is still in force in tliis country, and applies to the fees
Van Diggelen v. Wepener
of a law agent.

31

PEOVISIONAL SENTENCE.
Granted on a covering bond,

wliioli

bad been ceded to a third
had not received the
Whitehead v. Hofmeyr
199

party, although the mortgagor stated he
full

amount mentioned in the bond.

.

PURCHASE AND SALE.
Immoveable property—purchaser of, bound to ascertain real position of affairs, where rights are visibly exercised by third parties.
Van der Hoven and Baintges Beef G. M. Co. v. Pansegroiv
336
.

ETJLES OE PEOOEDUEE.

By Law

Failure of Judges

to

,

draw up Buhs.

was made for
The Judges were empowered, subject
to the approval of the President, to draw up regulations for the
due summoning and enrolment of the jury. The Judges had
failed to draw up these regulations.
Held, this did not deprive

trial

3 of 1883, sect.

by jury

2,

sub-sect, (a), provision

in civil cases.

a party of his right to claim a jury.

SALE.

Marx

v.

Hess

.90

.

.

— Open Square—Suhsequent use of Portion by Vendor.

Diagram

At
The Government held a sale of stands at Johannesburg.
the sale a diagram was displayed, on which a certain portion
Some years afterof ground was marked as an open square.
wards the Government proceeded to erect a telephone station
in the centre of the square.

portion of the square.

This station only covered a small

by the owners
an interdict restraining the Govern-

Held, on an application

of the surrounding stands for

ment from

erecting the station, that as the building proposed to
be erected would not change the character of the square, it was
no hindrance (stoornis), and there was therefore no ground for an
Hanau v. The State
interdict.

SANITAEY BOAED.

Jolianneshurg — Begulations — Ultra

Carriage tax can be imposed.

Tax on

Under

Vehicles

Wepener

v.

The State

87

Vires.
.

.

252

.

— Tramcar.

Board of
imposed on every omnibus, cart,
or other vehicle plying for hire within the area over which the
Sanitary Board has jurisdiction. Under Article 40 all vehicles,
&c. mentioned in. Article 41 must be produced at the office of the
secretary of the Board in January of each year, lor the purpose
Held, that this tax
of being registered, numbered and licensed.
could not have been intended to be imposed on tramcars. Sanitary Board of Johannesburg v. Johannesburg Traraway Co.
Article 41 of the Eegulations of the Sanitary

Johannesburg an annual tax

is

.

.

324:

INDEX.

SET-OFF,

415
page

Oouiiier-daim.

A secretary of

a loan and agency company was appointed trustee

He deposited the moneys of tlie
The company was placed into liquiinstituted an action against him for

in several insolvent estates.
estates with, the

dation,

and the

company.
liquidators

money owed by him to the company.
amount of the moneys helonging to

He

claimed as set-off the

insolvent estates which he

had deposited with the company, and for which he was personally
liable.
Held, that the liquidators must give him security for
such moneys before they could claim the debt due by him. Liq.
309
of Rep. & Col. Loan & Agency Co. v. Moller

SHAEES.

Delivery

of— Order

of Court.

0. was ordered by the Court to deliver 7,500 shares in the Selati
EaUway to E. He tendered shares on which was an endorsement
that they were not to be placed on the market before the opening
of the railway.

Held, the tender

0. subsequently

made

was bad.

Oppenheim

v.

Both

.

40

a further tender of provisional share cer-

exchangeable at a future date, and on notice from the
same numbers. It was

tificates

directors, for final shares bearing the

proved that these were the only form of shares which had been
..
42
issued by the company. 5eW, the tender was good. Hid.

SUEETY.

Excuasion

—Ahsence of Principal Dehtor.

A creditor may proceed

directly against the surety, without first
excussing the principal debtor, when he is unable to find such
326
principal debtor. Moussa v. Loterijman & Go

SYNDICATE.
Where

certain

members

of a syndicate refused to join in

as co-plaintifls the Court granted leave to join
dants. Ex parte Matahele Syndicate

TEANSFEE.

Volksraad B. of'Uli August, 1886,

Transfer of land belonging to a

Deeds owing

to

non-payment

Co. V. Beg. of Deeds

TEESPASS.

Damage

of

s.

them

an action

as co-defen-

168

1304— TT^or Tax.

company refused by Eegistrar

War

Tax.

of

Transvaal Oold Estate
304

,

to Cattle

—Non-liahility.

A gold mining company allowed

the water from

its

cyanide vats

hundred and fifty yards
within the limits of its property. Some cows belongiag to the
neighbouring owner strayed over the boundary of his farm on to
the company's property, drank water from the pool and died.
to

run into a

Held, the
T,

Malan

pool, situated about one

company was not

liable.

Langlaagte Estate Q.

M.

Co.

37

INDEX.

416

VENIA ^TATIS.

page

Granted by judge in chambers.

Ex parte

Emancipated person admitted

sworn translator.

VINDICATION.

as

G.

M. Kisch
IMd.

.

.

160

.

.

161

Of Shares.

In June, 1892, E. handed H. a number of shares for safekeeping.
H. lost them, and it was subsequently discovered that the shares
were in the possession of J. & B. There was no proof of -mala
Held, that E. was entitled to
fides on the part of the defendants.
reooyer the shares. Rees v. Jackson and Blyth
285

....

WAE

TAX. Company— Transfer.
War Tax levied under V. Eesolution
1304,

must be paid by companies,

Transvaal Gold Estate Co.

WILL.

v. Beg.

of 4th

of Deeds

August, 1886,

art.

.....

as well as

by

private persons.

304

Alteration of terms by Court.

A

testamentary disposition altered by the Court in favour of a
minor heir on application by the executor testamentary. Ex parte

H.

J. Potgieter

N.0

21

Codicil.

Man

and wife made codicil to joint wiU, by which they bequeathed
a farm to all their children, under condition that none of them
should "have the right to sell or lease his portion, except to one

farm must remain as an heirloom
The farm was too small to support all
the children, and none of them was able to buy the portions of
the others. Held, that a Judge in Chambers was not able to alter
the terms of the codicil, even when all the heirs and the surviving
of the other heirs, as the said
for their descendants."

spouse consented.

Ex parte

J.

E. Else

Prohibition against Alienation

Where property
it

167

—Minors.

bequeathed to minors by will on condition that
minors aU reach majority, the Court
to be sold on the plea that its value will deterio-

is

shall not be sold until the

will not allow
rate

by

it

disuse.
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Third Edition,

in 8vo, price 2ij-., clothj

THE LAWS OF INSURANCE:
jFta,

iLiff,

accident, anli

ffiuaranttf.

EMBODYING

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN,
CANADIAN COURTS.
By

AND

JAMES BIGGS PORTER,

OF THE INNER TEMPLE, BARRISTER-AT-LAW.

ASSISTED BY

W. FEILDEN CRAIES, M.A., and

THOMAS

S.

LITTLE,

OF THE INNER TEMPLE, BARRISTERS-AT-LAW.

We

"
find Httlechange in the scope of the book, but the cases decided since 18S7, some of them are
of considerable importaace, together with the new Statute
relating to the subject, have all been

Law

make the third edition as valuable as its predecessor. We do not hesitate to
book to the continued favourable attention of the Legal profession." Law Journal.
" This work, which in the present edition has been brought down to the latest date, was originally
published by Mr, Porter in 1884, with the view of supplying a concise treatise on the Laws of Insurances within the compass of a moderate sized volume, and we have no hesitation in saying how
properly placed, and

recommend

this

excellently the author has attained that object, while overlooking or omitting nothing of importance.
The book is one of great value." Irish Laiv Times.
" The issue of a third edition calls for little more than a record of the fact, for the previous editions
of the book established its reputation as a lucid and exhaustive examination of the subject dealt with.
It is still, so far as we know, the only book which embraces the whole Law of Insurance (excepting
marine) and the present edition is as clear and concise as,e.\Qr^"—.MancJi^ster Guardian.^
" The third edition of Porter's most excellent and concise treatise on the laws relating to Insurance
is now before us, and those with any knowledge of, or experience in, insurance affairs of any class or
description, will know that, with the name of the author quotedy the contents will be at once inclusive,
clear, concise and reliable
Should certainly be on the shelves of every insurance office,
and in the possession of every broker, as well as a necessary addition to a lawyer's library." Liverpool

youmal of Commerce.

In Royal i2mo, price 20j., cloth,

QUARTER SESSIONS PRACTICE,
MECUM

A VADE

OF GENERAL PRACTICE IN APPELLATE

AND

AT QUARTER SESSIONS.
By FREDERICK JAMES SMITH,

CIVIL CASES

OF THE MIDDLE TEMPLE, BARRISTEK-AT-LAW, AND RECORDER OF MARGATE.

In one volume, 8vo, price

Third Edition.

21s., cloth,

A COMPENDIUM OF THE LAW RELATING TO
EXECUTORS AND ADMINISTRATORS, wuh

an Appendix of

Annotated by means of References to the Text. By W. Gregory
Walker, B.A., Barrister-at-Law, and Edgar J. Elgood, B.C.L., M.A.,
Barrister-at'-Law. ^Third Edition by E. J. Elgood, B.C.L., M.A.
Statutes,

"We
ment.

.

highly approve of Mr. Walker's arrange.

.',

compiled

full, and as far as we
to ascertain, carefully and accurately

The Notesare

have been able

We can

commend

it

as bearing

on its face evidence of skilful and careful labour,
and we anticipate that it will be found a very
acceptable substitute for the ponderous tomes
of the much esteemed and valued Williams."

Law

Times.

M

r. Walker is fortunate in his choice of a suband the power of treating it succinctly ; for
the ponderous tomes of Williams, however satisfactory as an authority, are necessarily inconvenient
for reference as well as expensive. . .... On the
whole we are inclined to think the book a good and
useful one." Law journal.
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—

STEVENS

&=

—

;

HAYNES, BELL YARD, TEMPLE BAR.

Second Edition,

in 8vo, price

<)s.,

cloth,

THE LAW OF MAINTENANCE AND DESERTION,
AND THE
ORDERS

OF THE

LAW

JUSTICES

THEREON.

Second

including the
OF AFFILIATION and BASTARDY. With
an Appendix of Statutes and Forms, including the Summary Jurisdiction (Married
Women's) Act of, 1895.
By Temple Chevalier Martin, Chief Clerk of the
Lambeth Police Court, Editor of the " Magisterial and Police Guide," &c and
George Temp le Martin, M.A., of Lincoln's Inn, Barrister-at-Law.
Edition,

Third Edition.

Crown

8vo, price ds. dd., cloth,

THE LAW OF ARBITRATION AND AWARDS
With Appendix containing the STATUTES RELATING TO
a collection of Forms and Index.
Third Edition.
Slater, of Gray's Inn, Barfister-at-Law.

TION, and

Second Edition.

Crown

ARBITRABy Joshua

8vo, price 6s., cloth.

THE PRINCIPLES OF MERCANTILE LAW.
'

Joshua Slater,

of Gray's Inn,

In 8vo, price

\2s., cloth,

THE LAW AND PRACTICE OF DISCOVERY
the

SUPREME COURT

of

By

Barrister-at-Law.

JUSTICE.

in

With an Appendix of Forms,

Orders, &c., and an Addenda giving the Alterations under the
Rules of Practice. By Clarence J. Peile, of the Inner Temple,

New

Barrister-at- Law.

In one volume, 8vo, price i8j., cloth,

THE LAW AND PRACTICE RELATING TO

PETITIONS

IN

CHANCERY AND

LUNACY.

THE SETTLED ESTATES ACT, LANDS CLAUSES ACT,
TRUSTEE ACT, WINDING-UP PETITIONS, PETITIONS RELATING
TO SOLICITORS, INFANTS, Etc., Etc. With an Appendix of Forms
Including

and Precedents.

By Sydney

Second Edition,

E. Williams,

Barrister-at-Law.

in 8vo, price 28^., cloth,

A SELECTION OF PRECEDENTS OF PLEADING
UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS.
of the different Causes of Action and Grounds of Defence ; and
an Introductory Treatise on the Present Rules and Principles of Pleading as
illustrated by the various Decisions down to the Present Time.

With Notes explanatory

By

J.

CUNNINGHAM

and M. W.

MATTINSON.

SECOND EDITION.
By MILES WALKER MATTINSON, of Gray's Inn, Barrister-at-Law, and
STUART CUNNINGHAM MACASKIE. of Gray's Inn, Barrister-at-Law.

BEVIBWS.
notes are very pertinent and satisfactory : the introductory chapters on the present system of pleading
are excellent, and the precedents will be found very useful." Irish Law Times,
work which, in the compass of a single portable volume, contains a brief Treatise on the Principles
and Rules of Pleading, and a carefully annotated body of Forms which have to a great extent gone through
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most
useful companion in the Practitioner's daily routine." Law Magazine and Revieui.
"
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In one volume, royal 8vo, price 2ls.

THE HISTORY AND LAW
OF FISHERIES.
STUART

By

MOORE,

A.

F.S.A.

AND

HUBERT STUART MOORE,
OF THE INNER TEMPLE, BARRISTERS-AT-LAW.

CONTENTS.
PART

Chapter

I.— Introduction.

— Of the evidence as
the Domesday Book.
— Of putting
defence.
—Of presumptions with regard
IV. — Of the presumption of ownership of the
by the owner of the
V. — Of the origin and subdivision of
VI. — Of the
kind of
VII. — Of the various descriptions of
ancient records.
to fisheries in
rivers in

I.

II.

III.

to fisheries.

soil

fishery.
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different
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fisheries in
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IX.
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THE LAW OF THE DOMESTIC RELATIONS,
INCLUDING

HUSBAND AND WIFE

PARENT AND CHILD GUARDIAN AND
WARD INFANTS AND MASTER AND SERVANT.
By WILLIAM PINDER EVERSLEY, B.C.L., M.A.,
:

:

:

:

OF THE INNER TEMPLE, BARRISTER-AT-LAW.

"We are glad

a second edition of Mr. Eversley's useful work. There is a convenience in having
the various subjects of which it reats collected in one volume, while at the same time each is handled
with such fulness as to give the reader all the information he could expect in a separate volume, Mr.
Eversldy states the law with the most painstaking thoroughness, and has made an exhaustive survey of
all the relevant statutes and cases.
Great care has been taken to make the present edition complete
.
and accurate, and a very full index adds to its utility."' Solicitors' Journal,
"Important statutes and cases have come into operation since the first edition, and this has induced
Mr. Eversley to give the contracts of married women separate treatment. Careful revision to date now
makes this treatise comprehensive and thoroughly reliable." Law Times.
"This is an important and almost a leading treatise on domestic law. The former edition was received
with merited favour. Its value has become well known, and now, after an interval of eleven years, the
learned author has brought out a second edition." Z,aw youmal.
" It is only necessary to refer to Mr. Eversley's learned and scholarlike work on 'The Domestic Relations, a book which, though technically belonging to the forbidding ranks of
Law Books,' is yet full, of
human interest, and written, moreover, in.the English language." Edinburgh Review.
to see

.

'

Second Edition,

in

one volume, royal 8vo, price

32J., cloth,

THE LAW RELATING TO THE

SALE OF GOODS AND COMMERCIAL AGENCY.
SECOND EDITION.
By ROBERT CAMPBELL,

M.A.,

OF Lincoln's inn, barrister-at-law advocate of the scotch bar,
AUTHOR OF THE " LAW OF NEGLIGENCE," ETC.
;

"An accurate, careful, and exhaustive handbook on the subject with which
index deserves a special word of commendation." Law Quarterly Review.

it

deals.

—

"
can, therefore, repeat what we said when reviewing the first edition that the book
tion of value to the subject treated of, and that the writer deals with his subject carefully

We

Law

The
is

excellent

a contribu-

and

fully.

'—

youmal.

Third Edition, in one volume, 8vo, price

28j.

,

cloth,

A TREATISE ON

THE CONSTRUCTION AND EFFECT OF
STATUTE LAW.
with appendices containing words and expressions used in statutes
which have been judicially or statutably construed, and
the popular and^short titles of certain statutes.

By

henry HARDCASTLE,

Barrister-at-Law.

THIRD EDITION, REVISED AND ENLARGED,

by W. F. CRAIES,

BARRISTER-AT-LAW.

" The result of Mr. Craies' industry is a sound and good piece of work, the new light thrown
since 1879 having been blended with the old in a thoroughly workmanlike
manner. Though less a student's manual than a practitioner's text-book, it is the sort of
volume an intelligent perusal of which would educate a student better than the reading of
much substantial \3mi."— Saturday Review.

on the subject

— —

STEVENS

10

&=

HAYNES, BELL YARD, TEMPLE BAR.

Fourth Edition, in 8vo, price

HANSON'S DEATH DUTIES;

3tw., cloth,

being the Fourth Edition of

the Acts relating to Estate Duty finance, Probate, Legacy,, and Succession
Duties.
Comprising the 36 Geo. III. c. 52 ; 45 Geo. III. c. 28 ; 55 Geo. III.
t. 184; and 16
17 Vict. t. 51; the Customs and Inland Revenue Acts,
43 Vict. c. 14; and 44 Vict. c. 12; also the New Estate Duty Finance Acts,
60 Vict. c. 28 ; with an Introduction,
57 & 58 Vict. u. 30, and 59
Copious Notes, and References to all the Decided Cases in England, ScotAn Appendix and a full Index, By Alfred Hanson, of
land, and Ireland.
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Succession Duties.
Fourth Edition by Lewis T. Dibdin, M.A., D.C.L., and
F. H, L. Errington, M.A., Barristers-at-LaW.

&

&

"It

is

remarkable

treatise finds favour

how surely a really good legal
with the Profession. The late

Mr. Hanson's edition of the Acts relating to ' Estate, Probate, Legacy and Succession Duties,' is
The passing of the Finance
one of these
Acts of 1894 and 7896 has caused the introduction
of new matter.
We recognise a decided improvement in the work, which we think will enhance its

In one Volume, royal

reputation with the Profession, and
in

a somewhat
*'

Of

difficult subject."

all interested

Law

Times.

the various treatises on the subject to
which the recent Acts have given birth, the one
under review strikes us as the fullest and best, and
we heartily recommend it to all seeking instruction
on these difficult statutes." Irish Laiv Times.

8'vo,

all

price 50J. net,

THE LAW
AND
PRACTICE IN LUNACY:
Lunacy
1890-91 (Consolidated and Annotated)

with

the Rules of Lunacy
Commissioners ; the Idiots Act, 18S6 ; the Vacating of Seats Act, 1886 ; the
Rules in Lunacy ; the Lancashire County (Asylums and other powers) Act, 1891 ;
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal
Lunacy Acts, 1800-1884 ; and a Collection of Forms, Precedents, &c. By A.
Wood Renton, Barrister-at-Law.
the

Acts,

;

In 8vo, price

30J., cloth,

THE PRACTICE ON THE CROWN SIDE
Of the Queen's Bencli Division of Her Majesty's High Court of Justice
(Founded on Corner's Crown Office Practice), including
Appeals from Inferior Courts ; with Appendices of Rules and Forms;

By

short. Chief Clerk of the Crown Office, and
FRANCIS HAMILTON MELLOR, M.A., Barrister-at-Law.

F. H.

In 8vo, price

I2J., cloth,

THE CROWN OFFICE RULES AND FORMS,

1886.

The Supreme Court

of Judicature Acts and Rules of the Supreme Court, 1883, relating to
the Practice on the Crown side of the Queen's Bench Division ; including Appeals
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes,
By F. H. SHORT, Chief Clerk of the Crown Office.
Cases, and a Full Index.

In 8vo, 1867, price

16^., cloth,

CHARITABLE TRUSTS ACTS,

1853, 1855, 1860;
THE CHARITY COMMISSIONERS' JURISDICTION ACT, 1862;
THE ROMAN CATHOLIC CHARITIES ACTS:

Together with a Collection of Statutes relating to or affecting Charities, including the
Mortmain Acts, Notes of Cases from 1853 to the present time. Forms of DeclaConditions of Sale, and Conveyance of Charity Land, and a
very copious Index. Second Edition.
By
and R, G.
of the Charity Commission.
rations of Trust,

HUGH COOKE

HARWOOD,

—
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Just Published,

Demy

8vo, 152 pp.

Price

U

^s. 6d.

THE LAW RELATING
TO

UNCONSCIONABLE BARGAINS
WITH

MONEY-LENDERS.
INCLUDING

the History of Usury to the Repeal of the Usury Laws, with Appendices,
and containing a Digest of Cases, Annotated; relating to Unconscionable Bargains,
Statutes, and Forms for the use of Practitioners.
By Hugh H. L. Bellot, M.A.,
B.C.L., and R. James Willis, Barristers-at-Law.

A

INNER
TEMPLE RECORDS.
Edited by F. A. Inderwick,
(1603).
(1660)

—

Calendar of the.

Q.C. Vol. I., 21 Hen. VIL (1505)—4S Eliz.
Vol. XL, James I. (1603)— Restoration (1660). Vol. IIL, 12 Charles IL
12 Anne (1714).
Imperial 8vo. Roxburghe binding.
2CXf. per
1896.

vol. net.

In one Volume, 8vo, price 20s., cloth,

THE

PRINCIPLES OF COMMERCIAL LAW;
WITH AN APPENDIX OF STATUTES, ANNOTATED BY MEANS OF
REFERENCES TO THE TEXT.
By JOSEPH HURST and LORD ROBERT CECIL,
OF THE INNER TEMPLE, BARRISTHRS-AT-LAW.
"Their compendium, we

.

believe, will be found a really useful volume, one for the lawyer and the
business man to keep at his elbow, and which, if not giving them all that they require, will place in their
hands the key to the richer'and more elaborate treasures of the Law which Ue in larger and more exhaustive works."—Zaw Times.

"The object of the authors of this work, they tell us in their preface, is to state, within a moderate
compass, the principles of commercial law. Very considerable pains have obviously been expended on the
task, and the book ls in many respects a very serviceable one.'
Law Journal.

—

In 8vo, price

i6j.,

THE LAW OF PRINCIPAL AND SURETY.
By

a.

S.

T.

ROWLATT,

LATE FELLOW OF KING's COLLEGE, CAMBRIDGE

;

;

M.A.,

OP THE INNER TEMPLE, BARRISTER-AT-LAW.

"... Here will be found all the rights and liabilities of the surety, his defences, his releases, the
effect of bankruptcy, and so on ; and as we said at the outset, the index forms a most excellent and
comprehensive guide to the text. .
We can quite believe that this text-book will take a respectable
place among legal authorities."— .iaw Times.
.

"

He brings out

"

Few branches

.

fully in all its ramifications the nature of the

law of guarantee."

Saturday Review.

of the law are more important or difficult than that relating to sureties. The latest
addition to legal literature is a treatise by Mr. S. A. T. Rowlatt on The Law of Principal and Surety,'
which deals with the subject both exhaustively and ably.
The work is excellent in style and
arrangement, and ought to prove very useful to every lawryer who has occasion to refer to it." Globe.
" There are too many works on most branches of the English Law, and too many writers eager to make
books on almost every legal subject, however small. It is, therefore, a remarkable fact that a subject so
important as the Law of Sureties has been comparatively neglected, there being only one recent work
of repute devoted entirelyto the subject.
For this reason we welcome Mr. Rowlatt's treatise, which has
solid merits that ought to insure success. The book is a very good one, and the author may be congratulated on the successful accomplishment of a difficult task." Lam Journal.
'
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Second Edition.

In royal 8vo, price 30J., cloth,

A TREATISE ON THE

LAW AND PRACTICE
RELATING TO

LETTERS PATENT for INVENTIONS.
WITH AN

APPENDIX OF STATUTES, INTERNATIONAL CONVENTION,
RULES, FORMS AND PRECEDENTS, ORDERS, &c.
By ROBERT FROST, B.Sc. (Lond.),
FELLOW OF THE CHEMICAL SOCIKTV

;

OF LINCOLN'S INN, ESQUIRE, BARRISTER- AT- LAW.

" In our view a good piece of work may create a demand, and without disparaging existing literature
upon the subject of patents, we think the care and skill with which the volume by Mr. Frost has been
compiled entitles it to recognition at the hands of the profession. . . . Judging Mr. Frost on this
ground, we find him completely satisfactory.
careful examination of the entire volume satisfies us that
great care and much labour have been devoted to the production of this treatise, and we think that patent
agents, solicitors, the bar and the bench, may confidently turn for guidance and instruction to the pages
of Mr. Frost." Laiv Times,
" Few practice books contain so much in so reasonable a space, and we repeat that it will be found
generally useful by practitioners in this important branch of the law.
capital index concludes
the book."
Journal.
"_The book is, as it professes to be, a treatise on patent law and practice, the several topics being conveniently arranged and discussed in the thirteen chapters which form the body of the work, to which
are appended statutes, rules, and forms. The statements of the law, so far as we have been able to test
them, appear to be clear and accurate, and the author's style is pleasant and good. . . . The book is
a good one, and will make its way
The index is better than usual. Both- paper and type are also
excellent."—i5'(7/zW7(7n' Journal,

A

... A

Law

Second Edition.

In two volumes, royal 8vo, price

50J., cloth^

A PRACTICAL TREATISE ON THE

LAW

OF BUILDING AND

ENGINEERING CONTRACTS,
And of the DUTIES and LIABILITIES of ENGINEERS, ARCHITECTS,
SURVEYORS AND VALUERS,

WITH AN APPENDIX OF PRECEDENTS,
ANNOTATED BY MEANS OF REFERENCE TO THE TEXT AND TO CONTRACTS
IN USE.

AND AN APPENDIX OF UNREPORTED CASES
ON BUILDING AND ENGINEERING CONTRACTS.
By ALFRED A. HUDSON,
OF THE INNER TEMPLE, BARRISTER-AT-LAW.

1 his IS a book of great elaboration and completeness. It appears from the preface that the author has
the twofold qualification of technical knowledge of building, gained as an architect, and devotion to the
legal aspects of building, engineering, and shipbuilding contracts since he became a member of the
bar.
* °'^ <=^=s ""d covers iifty large pages, and they include, not merely English, but American
1
'i A
r
and
Colonial decisions
The book as a whole represents a large amount of well-directed labour, and
It ought to become the standard work on its ixi\,\^ct.**-Solicitors'
Journal.
very full index completes the book. Mr. Hudson has struck out a new line for himself, and
produced a work of considerable merit, and one which will probably be found indispensable by practitioners,
inasmuch as it contains a great deal that is not to be found elsewhere. The Table of Cases
refers to all
the reports,
Law youmal.

"A

—

" Mr. Hudson, having abandoned

his profession of an architect to

of writing this work, and he has done

it

become a barrister, hit upon the idea
with a thoroughness which every houseowner would like to see

Thelnd^andT-ableof Cases reveal a vast amount of industry
»^.°T.'l"''°"J"?^-f™
5°"''^l-„-vexpended
upon detail, and
we shall be much surpnsed if Mr. Hudson does not reap the reward of his
•

labours

by obtaining a

large

and appreciative public."— iaw Timei.
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Third Edition.

In 8vo, price

13

loj. dd., cloth,

OUTLINES OF THE LAW OF TORTS.
RICHARD RINGWOOD,

By

M.A.,

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW AUTHOR OF "PRINCIPLES OF BANKRUPTCY," &C.,
AND LECTURER ON COMMON LAW TO THE INCORPORATED LAW SOCIETY.
;

"We have always had a great liking for this work, and are very pleased to see by the appearance of
a new Edition that it is appreciated by students. We consider that for the ordinary student who wants
to take up a separate work on Torts, this is the best book he can read, for it is clear and explanatory, and
has good illustrative cases, and it is all contained in a very modest compass. .
This Edition
.
appears to have been thoroughly revised, and is, we think, in many respects improved." Lmm Students'
.

journal.

" The work is one we well recommend to law students, and
much credit upon the author." Law Times.
*'

Mr. Ringwood's book

is

the able

way

which

in

it is

written reflects

Law

a plain and straightforward introduction to this branch of the law."

youmal.
*** Prescribed as

a

text-book by the Incorporated

Law

Society of Ireland.

Sixth Edition, in 8vo, price 2\s.y cloth,

THE LAW OF COMPENSATION FOR LANDS, HOUSES,

&c.

UNDER THE LANDS CLAUSES CONSOLIDATION ACTS, THE RAILWAYS
CLAUSES CONSOLIDATION ACTS, THE PUBLIC HEALTH ACT, 1875
THE HOUSING OF THE WORKING CLASSES ACT, 1890;
THE METROPOLIS LOCAL MANAGEMENT ACT,
;

AND OTHER

ACTS,

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS.

EYRE LLOYD,

By

OF THE INNER TEMPLE, BARRISTER-AT-LAW.

SIXTH EDITION.
By W.

J.

BROOKS,

OF THE INNER TEMPLE, BARRISTER-AT-LAW.
'*
In providing the le^al profession with a book which contains the decisions of the Courts of Law and
Equity upon the various statutes relating to the Law of Compefisation, Mr. Eyre Lloyd has long sifice
left all competitors in the distance^ and his book may now be considered the standard work upon the subTheplanofMr. Lloyds book is generally known^ and its lucidity is appreciated ; the present quite
ject.
fulfils all the promises of the preceding editions^ ajid contains in addition to other ynatter a complete set
Costs, which will befound
offorms under the Artizans and Labourers Act, 1875, and specimens of Bills
a novel feature, extremely useful to legal practitioners." ^Justice of the Peace.

^

—

In crown 8vo, price

6j.

,

cloth,

ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY.
By JOHN W. SALMOND, M.A., LL.B. (Lond.),
A BARRISTER OF THE SUPREME COURT OF NEW ZEALAND.

In

demy

8vo, price i8j., net, cloth.

JURISPRUDENCE; OR, THEORY OF THE LAW.
By

JOHN

BARRISTER-AT-LAW

;

W.

SALMOND,

M.A.. LL.B.,

AUTHOR OF "ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY."
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Second Edition,

in 8vo, price Is. dd., cloth,

THE LAW OF

NEGOTIABLE

SECURITIES,

CONTAINED IN A COURSE OF SIX LECTURES.
Delivered by

WILLIAM WILLIS,

Esq,,

K.C,

AT THE REQUEST OF

THE COUNCIL OF LEGAL EDUCATION.
"

No

fail to benefit by a careful perusal
Irish
Times.
heartily commend them, not only to the
student, but to everybody lawyer and commercia
man alike." The Accoitntaiit,

of this

one can
volume."

Law

"We

"Mr. Willis is an authority second to none on
the subject, and jn.ibese lectures he summarizes for
the benefit not only of his confreres, but of the lay
public the knowltdge he has gained through close
study and lengthy experience."

.

—

In one large

vol., 8vo, price 32^., cloth,

INSTITUTES AND HISTORY OF ROMAN PRIVATE LAW,
WITH CATENA OF TEXTS.
By Dk.

carl SALKOWSKI,

Professor of Laws, Konigsberg.

Whitfield, M.A.

Translated and Edited by E. E.

In 8vo, price

4r. bd.

,

(Oxon.).

cloth,

THE

LIBEL AND REGISTRATION ACT, 1881.
WITH A STATEMENT OF THE LAW OF LIBEL AS AFFECTING

NEWSPAPER

PROPRIETORS, PUBLISHERS, and EDITORS OF NEWSPAPERS.
By G. ELLIOTT,

Barrister-at-Law, of the Inner Temple.

In 8vo, price

7j., cloth,

THE SUCCESSION LAWS OF CHRISTIAN COUNTRIES,
WITH SPECIAL REFERENCE TO THE LAW OF PRIMOGENITURE
AS IT EXISTS IN ENGLAND.

By

eyre LLOYD,

B.A.,

In royal 8vo, 1S77, price

Barrister-at-Law.

ioj., cloth,

THE CASE OF LORD HENRY SEYMOUR'S WILL
(WALLACE
Reported by

V.

THE ATTORNEY-GENERAL).

FREDERICK WAYMOUTH

GIBBS, C.B., Barrister-at-Law,
LATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE.

;

STEVENS
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Eighth Edition, in 8vo, price

THE PRINCIPLES

15

\os. 6d., cloth,

BANKRUPTCY.

OF

EMBODYING

The Bankruptcy

Acts,

1883 and 1890, and the Leading

Cases, thereon

Part of the Debtors Act,

1869;

The Bankruptcy Appeals (County
The Bankruptcy (Discharge and
The

Payments

Preferential

in

1884;

Courts) Act,

Closure) Act,

1887;

Bankruptcy Acts, 1888

&

1897:

WITH AN APPENDIX
CONTAINING

THE SCHEDULES TO THE BANKRUPTCY
^ht

ISaitkruptjrg

Huka,

1886,

ACT,

1890,

1883;

aittt

1891;

THE RULES AS TO THE COMMITTAL OF JUDGMENT DEBTORS,
AND AS TO ADMINISTRATION ORDERS;
REGULATIONS ISSUED BY THE BANKRUPTCY JUDGE;
A SCALE OF COSTS, FEES AND PERCENTAGES
^\ft 58iUa of

^ak

^ria, 1878, 1882, 1890,

mh

1891,

AND THE RULES THEREUNDER

THE DEEDS OF ARRANGEMENT

ACT,

1887;

AND THE RULES THEREUNDER.

By

RICHARD RINGWOOD,

M.A.,

OF THE MIDDLE TEMPLE, BAREISTKR-AT-LAW ; LATE SCHOLAR OF TRINITY COLLEGE, DUBLIN.
" We welcome a new edition of this excellent student's book. We have wntten favourably of it in
would now reiterate and perhaps
reviewing previous editions, and every Rood word we have written we
In conclusion, we congratulate Mr. Ringwood on this edition, and have no
even more so.
Journal.
Students'
Zaic;
book."—
student's
capital
is
a
that
it
hesitation in saying
"This edition is a considerable improvement on the first, and although chiefly written for the use of
Times.
Students, the work will be found useful to the practitioner."—Zoi»
" Mr Ringwood's book has now been in existence for several years, and has always enjoyed the favour
fortunately, is not enlarged— will be found
of those for whom it was written. The new edition—which,
which it is written, and, moreover, is
equally suitable with those which it follows for the purposes for
Z<Mu
Journal.
date."—
quite up to
" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy down to
of his work gives the impression that the book
the discharge of the bankrupt, and a cursory perusal
students. The appendix also contains much matter that
will prove useful to practitioners as well as to
the Bankruptcy Rules of 1886, 1890 and 1891,
Schedules,
will be useful to practitioners, including the
and various Acts of Parluiment bearing upon the
the Rules of the Supreme Court as to Bills of Sale,
Magazine.
subject. The Index is ca^\o\k^"—A:countant's
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Third Edition, in one

vol., price 20^., cloth,

A COMPENDIUM OF THE LAW OF
PROPERTY IN LAND.
FOR THE USE OF STUDENTS AND THE PROFESSION.
THIRD EDITION WITH ADDENDA, GIVING THE LAND TRANSFER
ACT,

WITH REFERENCES TO THE TEXT.

1897,

By WILLIAM

DOUGLAS EDWARDS,

LL.B.,

OF Lincoln's inn, barrister-at-law.

"Mr. Edwards' treatise op the Law of Real Property is marked by excellency of arrangement and
conciseness of statement
are glad to see, by the appearance of successive editions, that the
merits of the book are appreciated." Solicitors' Jouriial.
" So excellent is the arrangement that we know of no better compendium upon the subject of which it

We

treats."

Law

Times.

"We welcome the third edition of Mr. Edwards' book. It has by this time secured a first place
amongst students' books on Real Property, both by its admirable arrangement of topics and by the
clearness of its statements. The present edition incorporates the Statutes and Cases for 1896."
Cambridge Revieiv.
•'An established place in legal literature is occupied by Mr. W. D. Edwards' 'Compendium of the Law
of Property in Land,' the third edition of which has just been published." The Globe.
" We consider it one of the best works published on Real Property Law." Law Students' yourtial.
"Another excellent compendium which has entered a second edition is Mr. Edwards' 'Compendium of
the Law of Property in Land.' No work on English law is written more perspicuously." Law Times.
" The author has the merit of being a sound lawyer, a merit perhaps not always possessed by the
authors of legal text-books for students."— Zaw Quarterly Review.
"Altogether it is a work for which we are indebted to the author, and is worthy of the improved
notions of law which the study of jurisprudence is bringing to the front." Solicitors' Journal.

—

Second Edition, with Supplement,

in royal 8vo, price 46J., cloth.

THE LAW RELATING TO

SHIPMASTERS AND

SEAMEN.

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES,
AND REMEDIES.
By the late JOSEPH KAY, Esq., M.A., Q.C,
Second Edition.

WITH A SUPPLEMENT
MERCHANT

Comprising THE
SHIPPING ACT, 1894, The Rules „f
Court made thereunder, and the {proposed) Reflations fo r
Preventing Collisions at Sea.

By THE Hon.
G. W.

W.

J.

MANSFIELD,

DUNCAN,

Esq.,

M.A.,

AND

B.A.,

OF THE INNER TEMPLE, BARRISTERS-AT-LAW.

REVIEWS OF THE SECOND EDITION
"It will, however, be a valuable book of reference for any lawyer desiring to look up a point
connected with the rights and duties of a shipmaster or a seaman— the list of cases cited covers
nearly seventy pages while any shipmaster, shipagent or consul who masters this edition will be

Editors have carried out an arduous task carefully
well." Law yottrnal, April, 1894.

and

" It has: had practical and expert knowledge
brought to bear upon it, while the case law is
brought down to a very late date. Considerable
improvement has been made in the index."—Zoa»

—

well posted up.

Edition

will

be

.

.

quickly

.

We

hope

appreciated,

this
for

new
the

TiineSy April, 1894.

In royal 8vo, price

loj. (td., cloth,

THE MERCHANT SHIPPING
With

the Rules of Court

made

thereunder.

ACT,

1894;
AW

Being a Supplement to KAV'.S T
RELATING TO SHIPMASTERS
SEAMEN. To which are added the
(proposed) Regulations for Preventing Collisions at Sea. With Notes
W. Mansfield, M.A., and G. W. Duncan, B.A., of the Inner Temple,Bv Hon T
Barristers'-

AND

—
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Eighth Edition, in royal 8vo, price
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36^., cloth,

BUCKLEY ON THE COMPANIES ACTS.
THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 1862 to 1900;
THE LIFE ASSURANCE COMPANIES ACTS, 1870 to 1872 including
THE COMPANIES (MEMORANDUM OF ASSOCIATION) ACT;
THE COMPANIES (WINDING-UP) ACT, and the

and

;

DIRECTORS' LIABILITY ACT.

^

%Xfn\:x»t

aw

the glatB at Juint cStirtk

etompanUa.

CONTAINING THE STATUTES, WITH THE RULES, ORDERS, AND
FORMS, TO REGULATE PROCEEDINGS.

EIGHTH EDITION BY
A.

CLAUSON,

C.
Esq., M.A.,
OF LINCOLN'S INN, BABRISTBR-AT-LAW.

Third Edition, royal 8vo, price

38J., cloth,

THE

LAW

OF CORPORATIONS AND COMPANIES.
A TREATISE ON THE DOCTRINE OF

ULTRA VIRES:
BEING
An Investigation of the Principles which Limit the Capacities, Powers, and Liabilities of

CORPORATIONS,
AND MORE ESPECIALLY OP

JOINT
By

STOCK COMPANIES.

SEWARD

BRICE,

M.A.,

LL.D.,

London,

OF THE INNER TEMPLE, ONE OF HIS MAJESTV'S COUNSEL.

THIRD EDITION.
REVISED THROUGHOUT AND ENLARGED, AND CONTAINING THE
UNITED STATES AND COLONIAL DECISIONS.
KEVIEWB.
", .
On the whole, ive consider Mr. Brice'sexka7tstive work a valuable addition to the iiteraiure of
.
the ^ro/ession."— Saturday Review.
**
It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the same
time more scientifically, than any work with which we are acquainted), not the law of principal and
agent ; and Mr. Brice does not do his book justice by giving it so vague a title.*' Law Journal.
"On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co. v.
.

Brice on Ultra Vires may be read with advantage." yudgment of
i^ N. W. Ry. Co. (L. R., 3 Q. B Div. 141).

Eastern Counties Railway

Co,,

Lord Justice Bramwell,

in the Case of Evershed v. L.

In

demy

i2rao, price 6j., cloth,

THE LAW OF SAVINGS BANKS SINCE 1878;
of Decisions made by the Chief Registrar and Assistant Registrars of
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to
Trustee and Post Office Savings Banks.
By U. a. FORBES, of Lincoln's Inn, Barristerat-Law.

With a Digest

*»* The complete work can be had, price

los. (>d., cloth.
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Fourth Edition,

in royal 8vo, price 40J., cloth,

THE JUDGMENTS, ORDERS, AND PRACTICE OF
THE SUPREME COURT,
CHIEFLY in RESPECT

to

ACTIONS ASSIGNED to the CHANCERY DIVISION.

By LOFTUS LEIGH PEMBERTON,
One

of the registrars of the Supreme Court of Judicature ; and Author of
in Equity by way of Revivor and Supplement."

" The

Practice

"The work under notice ought to be of considerable service to the profession
The forms
throughout the work and they are the most important element in it appear to us to be accurate, and of
the most approved type. This fact alone will commend the new edition to practitioners in the Chancery
Division. There is a useful table of the Lord Chancellors and Judges at the beginning of the book, and a
very full index concludes it." Laiv Times.

—

—

_

demy i2mo,

In

price 5^.,

THE STATUTORY LAW RELATING

TRUSTEE

TO

SAVINGS BANKS (1863-1891),

together with the Treasury Regulations (1888
1889), and the Scheme for the Appointment of the Inspection
Committee of Trustee Savings Banks. By Urquhart A. Forbes, of Lincoln's
Inn, Esq., Barrister-at-Law, Author of " The Law Relating to Savings Banks " ;
the "Law of Savings Banks since 1878"; and joint Author of "The Law
Relating to Water.

—

In 8vo, price

15^., cloth,

THE LAW AND PRACTICE RELATING TO

THE ADMINISTRATION OF DECEASED PERSONS
BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE;
WITH AK ADDENDA giving the alterations effected by the NEW RULES of

And an APPENDIX OF ORDERS AND FORMS, Annotated

1883,

by

References to the Text.

GREGORY WALKER

By W.

and

EDGAR

J.

ELGOOD,

OF Lincoln's inn, barristers-at-law.

In one volume, 8vo, 1875, price

i8j., cloth,

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS
UNDER THE REGULATION OF RAILWAY

ACTS,

&

1873

1874;

With the Amended General Orders of the Commissioners, Schedule

of Forms, and Table
together with the Law of Undue Preference, the Law of the Jurisdiction
of Fees
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases.
:

By

J.

H.

BALFOUR BROWNE,

OF THE MIDDLE TEMFLE,

K.C.

In foolscap 8vo, superfine paper, bound in Vellum.
*^*

A

limited

number of copies have been printed upon

SCINTILLAE
By CHARLES J. DARLING, Q.C., M.P.
Frank Lockwood, Q.C, M.P.
"

large paper,

JURIS.
With a Frontispiece and Colophon by
Fourth Edition (Enlarged).

bundle of humorous essays on law and cognate matters which, since the
day of its first appearance, some years ago, has been the delight of legal circles.
It has a quality
of style which suggests much study of Bacon in his lighter vein. Its best essays would not be unworthy of
the Essays, and if read out, one by one, before a blindfolded connaisseur, might often be assigned to that
wonderful book." Daily News.
'

Scintillae Juris

*

is

that

little

.

,

.

—
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ready, Second Edition, in royal 8vo, price \%s. net, cloth.

THE LAW SPECIALLY RELATING TO

TRAMWAYS AND LIGHT RAILWAYS:
AND CONTAINING
1

HE TRAMWAYS

BOARD OF TRADE RULES AND REGULATIONS
RELATING TO TRAMWAYS, WITH NOTES; and the LIGHT RAILWAYS
ACT, 1896, and the BOARD OF TRADE RULES AND REGULATIONS
RELATING TO LIGHT RAILWAYS, WITH NOTES
AND A FULL COLLECTION OF PRECEDENTS.
ACT,

1870,

and the

;

SEWARD

By

BRICE,

M.A.,

LL.D.,

London,

ONE OF HIS majesty's COUNSEL,
Author of

^^

A

Treatise on the Doctrine of Ultra Viresf" &^c.,

AND
B.

J.

LEVERSON,

OF THE INNER TEMPLE, BARRISTER -AT -LAW.
"

.

.

.

The book

the decisions, and

"

is

is

one which

will

be found thoroughly

reliable

;

the volume is altogether abreast of
it treats."—
Times,

Zaw

a perfectly modern exposition of the subject of which

Mr. Seward Brice has, as it might have been expected, dealt extremely well with the parts of
his subject which concern the constitution, powers and liabilities of tramway companies, and his chapter
on finance is good." Law Jourtial.
.

.

"The book
nothing

is well arranged and clearly written.
Altogether we may say that the book leaves
.
be desired to constitute a useful and reliable text-book upon an important branch of the law."
.

.

to
—Irish Laiu
Times.

Now

ready.

Demy

8vo.

5^. net.

INTERNATIONAL LAW IN SOUTH AFRICA,
INCLUDING THE FOLLOWING SUBJECTS

:

CONTRABAND FOR NEUTRAL PORTS, SUZERAINTY, PASSAGE OF TROOPS OVER
NEUTRAL TERRITORY, CONDUCT OF WARFARE, ANNEXATION, LIMITED
COMPANIES IN THE WAR, WITH A COMPARATIVE SUMMARY OF
THE TRANSVAAL CONVENTIONS OF 1881 AND 1884,
By TH. BATY,

B.C.L., Barrister-at-Law.

"Six brief essays on aspects of International Law are here presented touching the
The collocation of interesting
points arising for settlement in South Africa
fragments and curious information is apparent, but principles are also enunciated, and
Persons whose
.
.
the little work will be of considerable value at the present epoch.
ideas of legitimate warfare have been shocked and confused by the extraordinary language
of some newspaper correspondents and the irrational attitude of part of the Press, will
find in this book food for thought and reflection; it ought to be widely read." Law
.

Times.

" The author is to be congratulated on having produced a most interesting and readNo Member of Parliament should be allowed to
able book on an important subject.
speak on the war unless he has read Mr. Baty's book." Law Notes.

" Mr.

Baty's treatment is full, clear, and fresh, and well worthy of the attention
The concluding chapters on 'Annexation,' and
students of International Law.
Limited Companies in the War ' are particularly good as well as logical. Mr. Baty
fives an interesting and useful comparative summary of the Transvaal Conventions of
1881 and 1884." Law /ournal.
of
'

In 8vo, 1876, price

"js.

6d., cloth,

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS
OF COMPANIES BY CORPORATIONS,
And

the Practice in Relation to the Passage of Bills for Compulsory Purchase through
By J. H. Balfour Browne, of the Middle Temple, K.C.
Parliament.

—

—
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Third Edition, in crown 8vo, price

14J., cloth.

THE LAW OF EVIDENCE.
PHIPSON,

By S. L.
M.A., of the Inner Temple, Barrister-at-Law.
" This is a very compendious and accurate volume on a subject which we fear is not studied as much as
should
be.
The
arrangement
is
excellent,
illustrations and examples being given in parallel columns.
it
Laiv Times,
Its success is thoroughly justified."
" The work is compact yet reasonably full, and the rules of law are accompanied by a large number of
well-chosen illustrations. The book is somewhat longer than its predecessor, the text being amplified, the
index enlarged, and the number of cases cited considerably increased." Law Journal,
" This second edition of Mr. Phipson's work seems to have been brought down to date with great care,
and to have the English and Irish cases carefully collated
The author's mode of contrasting
in parallel columns the decisions for or against a particular question, or drawing nice distinctions, can
hardly be excelled. The author seems to have succeeded in producing a book handy in size, easy of
reference, and replete with information," Irish Laiv Times.
In 8vo, price

5^., cloth,

THEORIES AND CRITICISMS OF SIR HENRY MAINE.
By

morgan

O.

EVANS,

Barrister-at-Law.

Contained in hi? six worlcs, "Ancient Law," "Early Law and Customs," "Early
History of Institutions," "Village Communities," "International Law," and
"Popular Government," which works have to be studied for the various examinations.

In 8vo, 1872, price

Is. 6d., cloth,

AN EPITOME AND ANALYSIS OF
SAYIGNY'S TREATISE ON OBLIGATIONS IN
By

ARCHIBALD BROWN,

EDIN. AND OXON., AND B.C.L. OXON., OF
" Mr. Archibald Brown deserves the thanks
of all interested in the science of Law, whether
as a study or a practice, for his edition of
Herr von Savigny's great work on Obligations.'
Mr. Brown has undertaken a double task the
'

—

translation of his author, ^nd the analysis of his
author's matter. That he has succeeded in reducing
the bulk of the original will be seen at a glance ;

ROMAN LAW.

M.A.,

THE MIDDLE TEMPLE, BARRISTER-AT-LAW,
the French translation consisting of two volumes,
with some five hundred pages apiece, as compared
with Mr. Brown's thin volume of a hundred and
fifty pages.
At the same time the pith of Von
Savigny's matter seems to be very successfully preserved, nothing which might be useful to the
English reader being apparently omitted."

Law

youmal.

THE ELEMENTS OF ROMAN LAW.
Third Edition, in crown 8vo,

(>$.

A CONCISE DIGEST OF THE

INSTITUTES
With

OF

GAIUS

AND JUSTINIAN.

copious References arranged in Parallel Columns, also Chronological
Analytical Tables, IJsts of Laws, Sfc. &'c.

and

Primarily designed for the Use of Students preparing for Examination at
Oxford, Cambridge, and the Inns of Court.

SEYMOUR

HARRIS,

By
F.
B.C.L., M.A.,
WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER-AT-LAW,
AUTHOR OF " UNIVERSITIES AND LEGAL EDUCATION."
" Ihis book contains a suvwtary in English of the elements of Roman Law as contained
in the works of Gains and Justinian, ana is so arranged that the reader can at once see
what are the opinions of either of these two writers on each point. From the very exact
and accurate references to titles and sections given he can at once refer to the original
writers.
The concise manner in which Mr. Harris has arranged his digest wilt render
it most useful, not only to the students for whom it was originally written, but also to those
persons who, though they have not the time to wade through the larger treatises of Paste,
Sanders, Ortolan, and others, yet desire to obtain some knowledge of Roman Law.

—

Oxford and Cambridge Undergraduates' Journal.

—

—
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'

15^., cloth,

ENGLISH CONSTITUTIONAL HISTORY:
FROM THE TEUTONIC INVASION TO THE PRESENT

TIME.

^fatflueb as a I'ext-boolt far ^tttJcnta anb otlttre,

TASWELL-LANGMEAD,

By T. p.
B.C.L.,
OF LINCOLN'S INK, BARRISTER-AT-LAW, FORMERLY VINERIAN SCHOLAR IN THE UNIVERSITY
AND LATE PROFESSOR OF CONSTITUTIONAL LAW AND HISTORY,
UNIVERSITY COLLEGE, LONDON.
Fifth Edition, Revised throughout, with Notes,

BARRISTER-AT-LAW

;

By Philip A. Ashworth,
TRANSLATOR OF GNEISt's " HISTORY OF THE ENGLISH CONSTITUTION.

We

heartily commend this valuable book to the study of all, whether Conservative or Liberal in
who desire to take an intelligent part in public X\{^"—Tke New Saturday.
Taswell-Langmead has long been popular with candidates for examination in Constitutional
Mistory, and the present edition should render it even more so. It is now, in our opinion, the ideal
students book upon the subject." Law Notes.
'*Mr. Carmichael has performed his allotted task with credit to himself, and the high standard of
excellence attained by Taswell-Langmead's treatise is worthily maintained. This, the third edition, will
be found as useful as its predecessors to the large class of readers and students who seek in its pages
accurate knowledge of the history of the constitution." Law Times.
"To the student of constitutional law this work will be invaluable
The book is remarkable
for the raciness and vigour of its style.
The editorial contributions of Mr. Carraichael are judicious, and
add much to the value of the work." Scottish Law Review.
" The work will continue to hold the field as the best class-book on the snhl&ct."— Contemporary Review.
The book is well known as an admirable introduction to the study of constitutional law for students at
law
Mr. Carmichael appears to have done the work of editing, made necessary by the death
of Mr. Taswell-Langmead, with care and judgment." Law Jounial.
*'
The work before us it would be hardly possible to praise too highly. In style, arrangement, clearness,
and size, it would be difficult to find anything better on the real history of England, the history of its
constitutional growth as a complete story, than this volume."— ^oj/om {U.S^ Literary World.
"As it now stands, we should find it hard to name a better text-book on English Constitutional
pojjti^.

'

'

History."

Solicitors'

Journal.

Mr. Taswell-Langmead's compendium of the

rise and development of the English Constitution has
The present Edition is greatly improved. . . We have no hesitation in
.,.
saying that it is a thoroughly good and useful work." Spectator.
" It is a safe, careful, praiseworthy digest and manual of all constitutional history and law." Globe.
" The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a
history should be." Standard.
" Mr. Taswell-Langmead has thoroughly grasped the bearings of his subject. It is, however, in dealing
with that chief subject of constitutional history parliamentary government— that the work exhibits its
great superiority over its rivals." Academv.
I'

evidently supplied a want.

.

.

.

—

Second Edition,

in 8vo, price 6^., cloth,

HANDBOOK TO THE INTERMEDIATE AND
FINAL LLB. OF LONDON UNIVERSITY
(PASS AND HONOURS)
A COMPLETE SUMMARY OF "AUSTIN'S JURISPRUDENCE,"
AND THE EXAMINATION PAPERS OF LATE YEARS IN ALL BRANCHES.

Including

By a B.A., LL.B.

In crown 8vo, price

3^.

;

(Lond.).

or Interleaved for Notes, price

/^s.,

CONTRACT LAW.
QUESTIONS ON THE LAW OF CONTRACTS.
Answers.

With Notes to the

Founded on " Atison," " Chitty" and "Pollock."

By Philip Foster Aldred, D.C.L.,

Hertford College and Gray's Inn.

—

—
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WORKS FOR LAW STUDENTS.
Thirteenth Edition, in 8vo, price

2,\s.,

cloth,

THE PRINCIPLES OF EQUITY.
INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION.
By
H. T. SNELL,

EDMUND

OF THE MIDDLE TEMPLK, BARRISTER-AT-LAW.

THIRTEENTH EDITION.

ARCHIBALD BROWN,

By

M.A. Edin,

&

Oxon.,

&

B.C.L.

Oxon,,

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW AUTHOR OF A NEW LAW DICTIONARY,"
"an ANALYSIS OF SAVIGNY ON OBLIGATIONS," AND THE " LAW OF FIXTURES.'
'

;

REVIEWS.
"The

Twelfth Edition of this work will be welcomed.
The book is now a standard work on the
Principles of Equity,' and we suppose that very few aspirants for the Bar and the Rolls present themselves for examination without reading the book more than once.
There is no book on Equity
which can come near Snell.' "— Laiv Notes.
" Snell remains, as it has been for a generation, the indisputable introduction to the study of Equity."
.

.

.

'

.

.

.

*

'

— Oxford Magazitie.
'

" The fact that

Snell's Principles of Equity has reached the Twelfth Edition is in itself sufficient
show the warm approval of the profession. It is a wonderful compendium of Equity Principles, so
arranged as to lead the reader steadily on from simpler to more abstruse questions and is most useful,
not only to the student, but also to the barrister in his every-day work."— /?7jA Laiv Times.
'

to

;

"The

student who has mastered 'Snell' will know as much about Equity as most practitioners, and
It is, moreover,
more than some. . .
This edition appears to have been brought well up to date.
furnished with an excellent index. This is fortunate, as ' Snell holds the field as a treatise on Equity."
.

— Law Journal.

" This is the Eighth Edition oi this student's text-book which the present editor has brought out.
. ,
book is a good introduction to Equity, and is additionally useful by having a full index." Solicitors'
yonrnal.
" Whether to the beginner in the study of the principles of Equity, or to the practising lawyer in the
hurry of work, it can be unhesitatingly recommended as a standard and invaluable treatise." Cambridge
.

the

Review.
" This

"

is

now unquestionably

We

the standard book on Equity for

%\.wA^XiX.%." -^Saturday

Review.

kno7V of no better introduction to the Principles of EquiiyJ*

—

Canada Law Journal.
Seventh Edition, in the press,

in 8vo, price 6^., cloth,

AN ANALYSIS OF SNELL'S PRINCIPLES OF
Founded un the Thirteenth Edition. With Notes
By E. E. Blyth, LL.D., Solicitor.
will undoubtedly be very useful to readers of Snell."
Law Titties.

EQUITY.
thereon.
*'

Mr. Blyth's book
is an admirable analysis of a good

"This

profitable lo the student."

treatise; read with Snell, this little

book

will

be found very

Law Journal.
In 8vo, price

2j.,

sewed,

QUESTIONS ON EQUITY.
FOR STUDENTS PREPARING FOR EXAMINATION.
FOUNDED ON THE NINTH EDITION OF

SNELL'S "PRINCIPLES OF EQUITY."
By W. T. WAITE,
BAKRISTER-AT-LAW, HOLT SCHOLAR OF THE HONOURABLE SOCIETY OF GRAY'S INN.
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Second Edition,

in

one volume, 8vo, price
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i8j., cloth,

PRINCIPLES OF CONVEYANCING.
AN ELEMENTARY WORK FOR THE USE OF STUDENTS,
By

henry

DEANE,

C.

of lincoln's inn, barrister-at-law, sometime lecturer to the
incorporated law society
OF THE UNITED KINGDOM.

" We hope

to see this book, like

where English law
"

is

SnelVs Equity, a standard class-book in all Law Schools

taught."— CAii aha

Law

We like

the work, it is well written and is an
excellent student's book, and being only just published, it has the great advantage of having in it all
the recent important enactments relating to conveyancing. It possesses also an excellent index."—
Law Students' you-nial.
" Will be found of great use to students entering
upon the difficulties of Real Property Law. It has
an unusually exhaustive index covering some fifty
pages." Laiv Tiw.es.

Journal.

" In the parts which have been re-written, Mr.
Deane has preserved the same pleasant style marked
by simplicity and lucidity which distinguished his
After Williams on Real Property,'
no book which we should so strongly
to the student entering upon Real Property Law as Mr. Deane's Principles of Conveyancing,* and the high character which the first
edition attained has been fully kept up in this
second." Law Journal.
first

edition.

there

'

is

recommend

'

Fourth Edition, in 8vo, price

ioj., cloth,

A SUMMARY OF THE

LAW &

PRACTICE IN ADMIRALTY.
FOR THE USE OF STUDENTS.
By

EUSTACE SMITH,

OF THE INNER TEMPLE; AUTHOR OF

"The book

*'A

SUMMARY OF COMPANY LAW."

well arranged, and forms a good introduction to the subject."^—6'tfAW/i3rj' Jourtial.
" It is, however, in our opinion, a well and carefully written little work, and should be in the hands of
every student who is taking up Admiralty Law at the Final."
Students* Jour7ial.
" Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass. The
present work will doubtless be received with satisfaction equal to that with which his previous ' Summary *
is

Law

has been met."

Oxford and Cambridge Undergraduates' Journal,

In the press, Fifth Edition.

A SUMMARY OF THE

LAW AND PRACTICE

IN THE ECCLESIASTICAL COURTS.
FOR THE USE OF STUDENTS.
By

EUSTACE SMITH,

THE INNER TEMPLE*, AUTHOR OF "A SUMMARY OF COMPANY LAW
THE LAW AND PRACTICE IN ADMIRALTY."

"

AND

*'a

SUMMARY OF

" His object has been, as he tells us in his preface, to give the student and general reader a fair outline
of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the Courts by
which it is enforced, and the procedure by which these Courts are regulated. We think the book well
Its value is much enhanced by a profuse citation of authorities for the propositions
fulfils its ob)ect.
contained in it." Bar Examination Journal.

Fourth Edition, in 8vo, price

7^-.

^d., cloth,

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE,
FOR 7HE USE OF STUDENTS FOR HONOURS EXAMINATION.
By J. CARTER HARRISON, Solicitor.
'*

The work

students."

is

considerably enlarged, and

Laiu Students' younial.

we

think improved, and will be found of great assistance to

—

—
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Now ready,

Ninth Edition.

In one volume, 8vo, price zof.,

cloth,^

PRINCIPLES OF THE COMMON LAW.
INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION

NINTH EDITION.

By

JOHN INDERMAUR,

Solicitor,

AUTHOR OF "A MANUAL OF THE PRACTICE OF THE SUPREME COURT,"
" EPITOMES OF LEADING CASES," AND OTHER WORKS.

"The
ciples of

"The

student will find in Mr. Indermaur's book a safe and clear guide to the Prin-

Common Law."

Law Journal.

present edition of this elementary treatise has been in general edited with praise-

worthy care. The provisions of the statutes affecting the subjects discussed, which have
been passed since the publication of the last edition, are clearly summarised, and the effec
of the leading cases is generally very well given.
In the difficult task of selecting and
distinguishing principle from detail, Mr. Indermaur has been very successful ; the leading
principles are clearly brought out, and very judiciously illustrated."— Solicitors' Journal.

"The work is acknowledged to be one of the best written and most
for Law Students that has been published."
Latv Times.

useful elementary

works

" The
pilation

praise

on

which we were enabled to bestow upon Mr. Indermaur's very useful comappearance has been justified by a demand for a second edition,"

its first

Laiv Magazine.

"

We

were aDle, four years ago, to praise the first edition of Mr. Indermaur's book as
be of use to students in acquiring the elements of the law of torts and contracts.
The second edition maintains the character of the hook."—Law Journal.
likely to

" Mr. Indermaur renders even law light reading. He not only possesses the faculty
of judicious selection, but of lucid exposition and felicitous illustration. And while his
works are

all

thus characterised, his

those features.
the

work on

approval

;

That

it

'

Principles of the

Common Law

has already reached a second edition,

'

especially displays

testifies that

our estimate of

appearance was not unduly favourable, highly as we then signified
nor needs it that we should add anything to that estimate in reference to the
its first

general scope and execution of the work.

It only remains to say, that the present edition
evinces that every care has been taken to insure thorough accuracy, while including all
the modifications in the law that have taken place since the original publication ; and that

the references to the Irish decisions which have been

render the work of greater

—IrisA Law

utility to practitioners

now

introduced are calculated to

and students, iotk English and Irish."

Times.

" This work,

the author tells us in his Preface, is written mainly with a view to the
examinations of the Incorporated Law Society ; but we think it is likely to attain a wider
usefulness.
It seems, so far as we can judge from the parts we have examined, to be a

careful

and clear

outline of the principles of the common law.
It is very readaile ; and
many practitioners and the public, might benefit by a perusal of its

not only students, but

pages." —Solicitors'

Journal.

—

—

—
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15^., cloth,

4 MAKUAL OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE,
IN THE KING'S BENCH AND CHANCERY DIVISIONS.
Eiglith Edition.

Intended for the use of Students and the Profession.

By John Indermaur,

Solicitor.

"The eighth edition of Indermaur's ' Manual of Practice' (London Stevens and Haynes), chiefly
called for bjf reason of the Order XXX., has also been partly rewritten and improved in arrangement and
detail.
While primarily designed for students, we may mention that itwiU be found a useful companion to
the White Book."
Titnes.
:

_

Law

"The arrangement of the book is good, and references are given to the leading decisions. Copious
references are also given to the rules, so that the work forms a convenient guide to the larger volumes on
practice.
It is a very successful attempt to deal clearly and concisely with an important and complicated
subject." Solicitors' JoumcU.
Eighth Edition, in Svo, price

cloth,

ds.,

AN EPITOME OF LEADING COMMON LAW CASES;
WITH SOME SHORT NOTES THEREON.
Chiefly intended as a Guide to " Smith's
Solicitor (Clifford's

Leading Cases." By John Indermaur,
Inn Prizeman, Michaelmas Term, 1872).

" We have received the third edition of the Epitome of Leading Common Law Cases,' by Mr, Indermaur, Solicitor. The first edition of this work was published in February, 1873, the second in April, 1874;
and now we have a third edition dated September, 1875. No better proof of the value of this book can be
'

furnished than the fact that in less than three years

it

has reached a third edition."

Eighth Edition, in Svo, price

AH EPITOME OF LEADING

Law

Journal.

6^., cloth,

COMEYAEIM

AND EQUITY CASES;

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS.
By John Indermaur,

Solicitor,

Author of

Common Law
"We

Cases.

"An

Epitome of Leading

''

have received the second edition of Mr. Indermaur's very useful Epitome of Leading ConveyThe work is very well done." Law Tunes.

ancing and Equity Cases.

"The Epitome
intended,

—

—

well deserves the continued patronage of the class Students for whom it is especially
" Canada
Jourtial.
will soon be known as the Students' Friend.'

Mr. Indermaur

Sixth Edition, Svo, price

6j-.,

Law

cloth,

THE ARTICLED CLERK'S GUIDE TO AND
SELF-PREPARATION FOR THE FINAL EXAMINATION.
Containing a Complete Course of Study, with Books to Read, List of Statutes, Cases,
Test Questions, &c., and intended for the use of those Articled Clerks who read

by themselves.

By John Indermaur,

Solicitor.

Indermaur extends his counsels to the whole period from the Intermediate
His advice is practical and sensible and if the course of study he recommends
knowledge more than sufficient
is intelligently followed, the articled clerk will have laid in a store of legal
to carry him through the Final Examination." Solicitors' Journal.

"In

this edition Mr.
examination to the Final.

:

Just Published, in Svo, price lOJ. net, cloth.

THE ARTICLED CLERK'S GUIDE TO THE
INTERMEDIATE EXAMINATION,
As

it

now

exists

on Stephen's Commentaries.

Containing a

Work, Notes and Test Questions on each Chapter

:

complete

Scheme

List of Statutes.

of

Also a

complete Selected Digest of the whole of the Questions and Answers set at
the Examinations on those parts of " Stephen " now examined on, up to
January 1902. Intended for the use of all Articled Clerks who have not yet
Charles Thwaites, Solicitor.
passed the Intermediate Examination.

—
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Now

ready, in 8vo, price

7i. td., cloth.

THE

LAW OF CONTRACT

OF SALE.

CONTAINED IN A COURSE OF SIX LECTURES.
Delivered by

WILLIAM WILLIS,

ONE OF HIS majesty's COUNSEL,

AT THE REQUEST OF

THE COUNCIL OF LEGAL EDUCATION.
Now

ready, in

Crown

8vo, price

3i. net,

AN ANALYSIS OF
TASIELL-LANGMEAD'S

COHSTITUTIOML HISTORY.

By a. M. WILSHERE.
Late Exhibitioner of the University of London.
Fifth Edition, in

crown 8vo, price

12^. 6a., cloth,

AN EPITOME OF CONVEYANCING STATUTES.
Extending from

13

Edw.

Edition, with Short Notes.

Fifth
I. to the End of 55 & 56 VictorIjE.
By George Nichols Marcy, of Lincoln's Inn,

Barrister-at-Law.

In royal 8vo, price

5^.,

cloth,

ANALYTICAL TABLES
OF

THE LAW OF REAL PROPERTY;
Drawn up
By C.

chiefly
J.

from

STEPHEN'S BLACKSTONE,

TARRING,

with Notes.

of the Inner Temple, Barrister-at-Law.

"Great care and considerable skill have been shown in the compilation of these tables, which will be
found of much service to students of the Law of Real Property." Laiti Times.
In Svo, 1875, price

6j.

,

cloth,

THE STUDENTS' GUIDE TO THE
JUDICATURE ACTS,
AND THE RULES THEREUNDER:
Being a book of Questions and Answers inteifded

By John Indermaur,

for the use

Solicitor.

of

Law

Students.

—

—

—

—

—
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Now
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ready, Ninth Edition, in 8vo, price 20^., cloth,

PRINCIPLES OF THE CRIMINAL LAW,
INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR
THE USE OF STUDENTS AND THE PROFESSION.

SEYMOUR

By
F. HARRIS, B.C.L., M.A. (Oxon.),
AUTHOR OF "a CONCISE DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN."

NINTH EDITION.
Bv

C. L.

ATTENBOROUGH,

of the Inner Temple, Barrister-at-Law.

REVIEWS.
" Messrs. Stevens

&

Haynes have

just issued the Seventh Edition of their well

known text-book,
Harris's Principles of the Criminal Law.'
For the present edition Mr. Charles L. Atlenborough,
Temple, Barrister-at-Law, is responsible.
He has brought the work up to date, and
ensured for it a further career of usefulness as the leading student's text-book upon the Criminal
'

of the Inner

Law."

Laiv Times.

"This work is pretty well known as one designed for the student who is preparing for examination,
and for the help of young practitioners. Among articled clerks it has long enjoyed a popularity which
is not likely to be interfered with.
We have been carefully through the new edition and can
cordially commend it." Laiu StiideiWs yoitrnoi.

...

"The book must be good, and must meet a demand, and Harris's Criminal Law remains as it has
always been, an excellent work for obtaining that kind of theoretical knowledge of the criminal law
which is so useful at the University Examinations of Oxford and Cambridge." La7u Notes.
"The characteristic of the present Edition is the restoration to the book of the character of a concise
proclaimed by the title-page. Mr. Attenborough has carefully pruned away the excrescences
which had arisen in successive editions, and has improved the work both as regards terseness and clearness
of exposition. In both respects it is now an excellent student's book. The text is very well broken up
into headings and paragraphs, with short marginal notes the importance of which, for the convenience
'

exposition

'

—

of the student,

is

too often overlooked."

Solicitors'

Joitmal.

" The favourable opinion we expressed of the first edition of this work appears to have
been justified by the reception it has met with.
Looking through this new Edition, we see
no reason to modify the praise we bestowed on the former Edition.
The recent cases have
been added and the provisions of the Summary furisdiction Act are noticed in the chapter
relating to Sutnmary Convictions.
The book is one of the best manuals of Criminal Law
for the student." Solicitors' Journal.

—

" There is no lack of Works on Criminal Law, but there was room for such a useful
handbook of Principles' as Mr. Seymour Hairis has supplied. Accustomed, by his previous
labours, to the task of analysing the law, Mr. Harris has brought to bear upon his present
work qualifications well adapted to secure the successful accomplishment of the object which
That object is not an ambitious one, for it does not pretend to soar
he had set before him.
above utility to the young practitioner and the student. For both these classes, and for the
yet wider class who may require a book of reference on the subject, Mr. Harris has produced
a clear and convenient Epitome of the Law." Law Magazine and Review.

—

"This work purports to contain 'a concise exposition of the nature of crime, the various offences punishable by the English law, the law of criminal procedure, and the law of summary convictions,' with tables
of offences, punishments, and statutes. The work is divided into four books. Book I. treats of crime,_its
divisions and essentials ; of persons capable of committing crimes and of principals and accessories.
Book II. deals with offences of a ]3ublic nature ; offences against private persons ; and offences against the
property of individuals. Each crime is discussed in its turn, with as much brevity as could well be used
consistently with a proper explanation of the legal characteristics of the several offences. Book III.
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension
and trial of criminals from arrest to punishment. This part of the work is extremely well done, the
description of the trial being excellent, and thoroughly calculated to impress the mind of the uninitiated.
Book IV. contains a short sketch of 'summary convictions before magistrates out of quarter sessions.' The
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we
must congratulate Mr. Harris on his adventure." Law youmal.
;

—

—
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Second Edition,

in

crown 8vo, price

$s. 6a., cloth,

THE STUDENTS' GUIDE TO BANKRUPTCY;
Being a Complete Digest of the Law of Bankruptcy in the shape, of Questions and
Answers, and comprising all Questions asked at the Solicitors' Final Examinations
in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions since
that Act.
By John Indermaur, Solicitor, Author of " Principles of Common

Law," &c. &c.
In l2mo, price

Sj. 6(/., cloth,

A CONCISE TREATISE ON THE LAW OF BILLS OF SALE,
FOR THE USE OF LAWYERS, LAW STUDENTS, AND THE PUBLIC.
Part I.— Of Bills of Sale generally. -Part II.—
the Execution, Attestation, and Registration of Bills of Sale and satisfaction
thereof.
Part HI.— Of the Effects of Bills of Sale as against Creditors.
Part IV.
Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c.

Embracing the Acts of 1878 and 1882.

Of

—

By John Indermaur,

Solicitor.

" The object of the book is thoroughly practical.
where to go when they are registering a bill of sale

—

I.a2t/

Those who want

to be told exactly

what

to

will find the necessary information in this little

do and
book."

youmni.

Second Edition,

A COLLECTION

OF

in 8vo, price 4^., cloth,

LATIN MAXIMS & PHRASES.

LITERALLY TRANSLATED.
INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS.
Second Edition, by

J.

N.

COTTERELL,

Solicitor.

" The book seems admirably adapted as a book of reference or students who come across a Latin maxim
in their reading." Law Journal.

In one volume, 8vo, price

<)s.,

cloth,

LEADING STATUTES SUMMARISED,
FOR THE USE OF STUDENTS.
By ERNEST C. THOMAS,
BACON SCHOLAR OF THE HON. SOCIETY OF GRAY*S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD
AUTHOR OF " LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED."

Third Edition, in 8vo, enlarged, price

LEADING CASES

IN

:

6j., cloth,

CONSTITUTIONAL LAW

Briefly Stated, with Introduction and Notes.

By

ERNEST

C.

THOMAS,

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD.

Third Edition by C. L.
"Mr.

ATTENBOROUGH,

Thomas has put

of the Inner Temple, Barrister-at-Law.

together in a slim octavo a digest of the principal cases Illustrating Constitutional Law, that is to say, all questions as to the rights or authority of the Crown or persons under it,
as regards not merely the constitution and structure given to the governing body, but also the mode in
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear and
intelligent survey of the general functions of the Executive, and the principles by which they are regulated
;
and then follows a summary of leading cases," Saturday Kevieiv.
"Mr. Thomas gives a sensible introduction and a brief epitome of the fsmiliar leading cases." Law
Titties.

E. C.

—

— —

—

STEVENS

<S-

;

;

HAYNES, BELL YARD, TEMPLE BAR.

Second Edition,

crown 8vo, price

in

I2s. 6a., cloth,

THE BANKRUPTCY
With Notes of all the

ACT, 1883,

Cases decided under the Act

The consolidated RULES and FORMS,

29

1886

The Debtors

;

;

Act, 1869, so

far as applicable to bankruptcy matters, with rules and forms
thereunder the Bills of Sale Acts, 1878 and 1882
;

Board
,

Trade Circulars and Forms, and List of Official Receivers Scale of Costs,
Fees, and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High
Court and a Copious Index.

of

;

;

By WILLIAM HAZLITT,

Second Edition, by R.

RICHARD RINGWOOD,

AND

ESQ.,

OF THE MIDDLE TEMPLE,

SENIOR REGISTRAR IN BANKRUFTCV,

RINGWOOD,

ESQ.,

M.A.,

BARRISTER-AT-LAW.

M.A., Barrister-at-Law.

The cross references and marginal
a very handy edition of the Act and Rules
There is a verj*
reterences to corresponding provisions of the Act of i86g are exceedingly useful
Solicitors^ Journal.
full index, and the book is admirably printed."
*'

This

is

Part

LORD

I.,

price Is. 6d., sewed,

WESTBURY'S

DECISIONS

EUROPEAN ARBITRATION.

THE

IN

Reported by Francis

S.

Reilly,

of Lincoln's Inn, Barrister-at-Law.
Parts

I., II.,

and

III., price 2^s.,

LORD CAIRNS'S DECISIONS
ARBITRATION.

Reported by Francis

sewed,

IN
S.

THE ALBERT

Reilly,

of

Lincoln's Inn,

Barrister-at-Law.

Second Edition,

in royal 8vo, price 30J., cloth,

A TREATISE ON

THE STATUTES OF ELIZABETH AGAINST
FRAUDULENT CONVEYANCES.
The

Bills of Sale Acts 1878 and 1882 and the

LAW OF VOLUNTARY

DISPOSITIONS OF PROPERTY.
H. \V. MAY, B.A. (Ch. Ch.
LATE
By THE

Oxford).

Second Edition, thoroughly revised and enlarged, by S. Worthington WorthinCxTON,
'* Married
Women's
of the Inner Temple, Barrister-at-Law; Editor of the
Property Acts," 5th edition, by the late J. R. Griffith.
In coiiclusion, we can heartily recommend this
to our readers, not only to those who are in
large practice, and who merely want a classified
the desire
list of cases, but to those who have both
and the leisure to enter upon a systematic study of
Jounial.
l3.yf."-Soliciiors'
our
" As Mr, Worthington points out, since Mr. May
wrote, the 'Bills of Sale Acts* of 1878 and 1882
have been passed ; the Married Women's Property
Act, 1882 (making settlements by married women
void as against creditors in cases in which similar
settlements by a man would be void), and the
Bankruptcy Act, 1883.' These Acts and the deci-

"Mr. Worthington's work appears

'*

book

'

'

'

sions

upon them have been handled by Mr. Worth-

ington in a manner which shows that he is master
of his subject, and not a slavish copyist of sections
and head-notes, which is a vicious propensity of
many modern compilers of text-books. His Table
of Cases (with reference to all the reports), is

admirable, and his
Times.

Index most exhaustive."— i^/iw
,

"The results of the authorities appear to be
given well and tersely, and the treatise will, we
think, be found a convenient and trustworthy book
of reference."

Law

Journal,

to

have been

and exhaustive." Saturday Review.
"Examining Mr. May's book, we find it constructed with an intelligence and precision which
render it entirely worthy of being accepted as a
conscientious

guide in this confessedly difficult subject. The
subject is an involved one, but with clean and clear
handling it is here presented as clearly as it could
On the whole, he has produced a very
be,
.

.

.

useful book of an exceptionally scientific character."

— Solicitors'
"

JournaL

subject and the work are both very good.
is well chosen, new, and interesting
The
the latter has the quality which always distinresearch from borrowed labours."
original
guishes

The

former

—Atnerican Law Review.
"We

are happy to welcome his(Mr. May's)work
as an addition to the, we regret to say, brief catalogue of law books conscientiously executed.
can corroborate his own description of his labours.
that no pains have been spared to make the book
as concise and practical as i)ossible, without doing
so at the expense of perspicuity, or by the omission
of any important points.' " Law Times.

We

'

—

—
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In one volume,

—

medium

8vo, price

38^-.,

cloth

;

or in half-roxburgh, 42^.,

A HISTORY OF THE FORESHORE
AND THE LAW RELATING THERETO.
With a Hitherto Unpublished Treatise by Lord Hale, Lord Hale's
" De Jure Maris," and the Third Edition of Hall's Essay on the

RIGHTS OF THE CROWN

IN THE
With Notes, and an Appendix relating to

STUART

By

A.

MOORE,

SEA-SHORE.
Fisheries.

F.S.A.,

OF THE INNER TEMPLE, BARRISTER-AT-LAW.

"This work

is nominally a third edition of the
Mr. Hall's essay on the rights of the Crown in
but
in reality is an absolutely new
the Sea-shore,
production, for out of some 900 odd pages Hall's
Mr. Moore has written a
but
227.
essay takes up
book of great importance, which should mark an
rights of the Crown and
history
of
the
the
epoch in

late

the subject in the litus maris, or foreshore of the
kingdom. Hall's treatise (with Loveland's notes) is
set out with fresh notes by the present editor, who
is anything but kindly disposed towards his author,
for his notes are nothing but a series of exposures
of what he deems to be Hall's errors and misrepreMr. Moore admits his book to be a
sentations.
brief for the opposite side of the contention supported by Hall, and a more vigorous and argumentative treatise we have scarcely ever seen. Its
arguments are clearly and broadly disclosed, and
supported by a wealth of facts and cases which
show the research of the learned author to have

There is no
been most full and elaborate.
doubt that this is an important work, which must
have a considerable influence on that branch of the
law with which it deals. That law is contained in
ancient and most inaccessible records these have
now been brought to light, and it may well be
.

.

.

;

that important results to the subject may flow
therefrom. The Profession, not to say the general
public, owe the learned author a deep debt of
gratitude for providing ready to hand such a

wealth of materials for founding and building up
arguments. Mr. Stuart Moore has written a work
which must, unless his contentions are utterly unfounded, at once become the standard text-book on
the law of the Sea-shore." Law Times, Dec. ist.

" Mr. Stuart Moore in his valuable work on the
Foreshore."
T/ie Times.
" Mr. Stuart Moore's work on the title of the
Crown to the land around the coast of England
lying between the high and low watermark is
something more than an ordinary law book. It is
a history, and a very interesting one, of such land
and the rights exercised over it from the earliest
times to the present day ; and a careful study of
the facts contained in the book and of the arguments brought forward can scarcely fail to convince
the reader of the inaccuracy of the theory, now so
constantly put forward by the Crown, that without
the existence pf special evidence to the contrary,
the_ land which adjoins riparian property, and
which is covered at high tide, belongs to the
Crown and not to the owner of the adjoining
manor. The list which Mr. Moore gives of places
where the question of foreshore has been already
raised, and of those as to which evidence on the
subject exists amongst the public records, is valuable, though by no means exhaustive
and the
;
book should certainly find a place in the library of
the lord of every riparian manor." Horning Post.

In one volume, 8vo, price

I2J,, cloth,

A TREATISE ON THE LAW RELATING TO THE

POLLUTION AND OBSTRUCTION OF WATER COURSES
Together with a Brief Summary of the Various Sources of Rivers
Pollution.

By

clement HIGGINS,

M.A., F.C.S.,

OF THE INNER TEMPLE, BABRISTER-AT-LAW.

"As a compendium of the law upon a special
and rather intricate subject, this treatise cannot
but prove of great practical value, and more
especially to those who have to advise upon the
institution of proceedings under the Rivers Pollution Prevention Act, 1876, or to adjudicate upon
Irish Law
those proceedings when brought."

—

Times.

"We

can recommend Mr. Higgins' Manual as
the best guide we possess." Public Health..
"County Court Judges, Sanitary Authorities,
and Riparian Owners will find in Mr. Higgins'
Treatise a valuable aid in obtaining a clear notion
Mr. Higgins has
of the Law on the Subject.
accomplished a work for which he will readily be
recognised as having special fitness on account of

his practical acquaintance both with the scientific
and the legal aspects of his subject."
Maga-

Law

and Review.
"The volume is

zine

very carefully arranged throughout, and will prove of great utility both to miners
and to owners of land on the banks of rivers."
The Minino; youmal.

"Mr. Higgins writes tersely and clearly, while
his facts areso well arranged that it is a pleasure
to refer to his book for information ; and altogether
the work
all

is

one which

will

be found very useful by
which it relates."—

interested in the subject to

Engineer.

A compact and convenient manual of the law
on the subject to which it xf\z.\.it^:' —Solicitors^
Journal.

—
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price 28^., cloth.

MAYNE'S TREATISE
ON

THE LAW OF DAMAGES.
SIXTH EDITION.

REVISED AND PARTLY REWRITTEN.
BY

JOHN

MAYNE,

D.

OF THE INNER TEMPLE, BARRISTER-AT-LAW

AND

Honor Judge

His

LUMLEY SMITH, K.C

" Mayne on Damages has now become almost a classic, and it is one of the books
which
we cannot afford to have not up to date. We are therefore pleased to have a new Edition, and
one so well written as that before us. With the authors we regret the increasing size of the
'

'

volume, but bulk in such a case is better than incompleteness. Every lawyer in practice
should have this book, full as it is of practical learning on all branches of the Common Law.

The work

is

unique,

and

this Edition, like its predecessors, is \nd\sv>Qns^h\Q."

—Law Journal

April, 1894.

" Few books have been better kept up to the current law than this treatise. The earlier part
of the book was remodelled in the last edition, and in the present edition the chapter on
Penalties and Liquidated Damages has been rewritten, no doubt in consequence of, or with
regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in WalHs v.
Smiih {31 W. R. 214 L. R. 21 Ch. D. 243). The treatment of the subject by the authors is
admirably clear and concise.
Upon the point involved in Wallis v. Smith they say
The
result is that an agreement with various covenants of different importance is not to be governed
by any inflexible rule peculiar to itself, but is to be dealt with as coming under the general rule,
that the intention of the parties themselves is to be considered.
If they have said that in the
case of any breach a fixed sum is to be paid, then they will be kept to their agreement, unless
it would lead to such an absurdity or injustice that it must be assumed that they did not mean
what they said.' This is a very fair summary of the judgments in Wallis v. Sinith, especially
and it supplies the nearest approach which can be given at
of that of Lord Justice Cotton
We can heartily commend this as a carefully edited
present to a rule for practical guidance.
Solicitors Journal.
edition of a thoroughly good book."
;

:

'

;

Dtiringthe twenty-two years tukich have elapsed since the publication of this well-known
and it has long since become the recognised
Law Magazine and Review.
authority on the important subject of %vhich it treats.
*'

woi'k, its reputation has been steadily growings

'^^

"This edition of what has become a standard
work has the advantage of appearing under the
supervision of the original author as well as of
Mr. Luraley Smith, the editor of the second edition.

The

result

is

most

satisfactory.

Mr.

Lumley

Smith's edition was ably and conscientiously prepared, and we are glad to find that the reader still
enjoys the benefit of his accuracy and learning.
At the same time the book has doubtless been
improved by the reappearance of its author as coeditor.
The earlier part, indeed, has been to a
considerable extent entirely rewritten,
" Mr. Mayne's remarks on damages in actions of
agree with him that in such
tort are brief.
actions the courts are governed by far looser principles than in contracts ; indeed, sometimes it is
impossible to say they are governed by any prinIn actions for injuries to the person or
ciples at all.
reputation, for example, a judge cannot do more
than give a general direction to the jury to give

We

" This text-book

is so

—

what the facts proved in their judgment required.
And, according to the better opinion, they may give
damages 'for example's sake,' and mulct a rich
man more heavilj' than a poor one. In actions for
injuries

to

property,

however,

'

vindictive

'

or

'exemplary' damages cannot, except in very rare
cases, be awarded, but must be limited, as in contract, to the actual harm sustained.
" It is needless to comment upon the arrangement
of the subjects in this edition, in which no alteration
has been made. The editors modestly express a

hope that

all

the English as well as the principal

Irish decisions up to the date have been included,
and we believe from our own examination that the
hope is well founded. We may regret that, warned
by the growing bulk of the book, the editors have
not included any fresh American cases, but we feel
that the omission was unavoidable. We should add
that the whole work has been thoroughly revised."
Solicitors'

youmal.

well knozvn^ not only as the highest authoHty on the subject treated

of but as one of the best text-books ever written, that it would be idle for us to speak of it
It is a work that no practising lawyer can
in the words of comviendation that it deserves.
do -ivitkout^"

— Canada

Law

Journal.
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In crown 8vo, price

ABSTRACT DRAWING.
the

—

4^. td., cloth,

Containing Instructions on

Drawing of Abstracts of Title, and an

Illustrative

Appendix.

By C. E. Scott,

Solicitor.

"This little book is intended for the assistance of those who have the framing of abstracts of title
entrusted to their care. It contains a number of useful rules, and an illustrative appendix." Lait) Thnes.
"
handy book for all articled clerks." Laiv Students' Jou-nia.1.

A

*'

who have

Solicitors

with a copy of this

little

would save themselves much trouble if they furnished their clerks
book before putting them on to draft an abstract of a heap of title deeds."— Z.rtw

articled clerks

JVotes.

" The book ought to be perused by

law students and articled clerks."— i?frf Ta^e.

all

Second Edition,

crown 8vo,

LAW

RELATING
JOHN WERTHEIMER,

Second Edition, by A.

TO

" This

CLUBS.

Barrister-at-Law.

W. CHASTER,

convenient handbook, drawn up with great

Barrister-at-Law.

a very neat little book on an interesting
subject. The law is accurately and well expressed."
Laiv younial.
*'
This is a very handy and complete little work.
This excellent little treatise should lie on the table
of every club." Pump Court.

judgment and perspicuity." Mor7iiftff Post,
" Both useful and interesting to those interested
in club management."
Law Times.
"Mr. Wertheimer's history of the cases is complete and well arranged." Saturday Review.

is

—

In 8vo, price

TABLE

price 7^., cloth,

By the late

THE
"A

in

2J.,

sewed,

lOEEIGN MERCANTILE LAWS

of the

and

CODES

Force in the Principal States of EUROPE and AMERICA. By Chari.es
Lyon-Caen, Professeur agreg^ a la Faculte de Droit de Paris Professeur k
l'£cole libre des Sciences politiques.
Translated by Napoleon Argi.es,
in

;

Solicitor, Paris.

In one volume,

and

8vo, price los. 6d. , cloth,

LAW

PRINCIPLES OF THE
RETENTION,

demy

DELIVERY.

OF STOPPAGE IN TRANSITU,
By John Houston,

of the Middle Temple,

Barrister-at-Law.

In 8vo, price los., cloth,

THE TRIAL OF ADELAIDE BARTLETT FOR
MURDER

Complete and Revised Report.
Middle Temple, J3arrister-at-Law.
Clarke, K.C.
;

of the

In 8vo, price

Edited by

Edward

With a Preface by

Beal, B.A.,
Sir

Edward

los. 6d., cloth,

A REPORT OF THE CASE OF

THE QUEEN
j

!

v.

GURNEY AND OTHERS,

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With Introduction, containing History of the Case, and Examination of the Cases at Law
and Equity applicable to it. By W. F. FiNLASON, Barrister-at-Law.
In royal 8vo, price JOs. 6d., cloth.

THE PRACTICE OF EQUITY BY WAY OF REVIVOR AND
With Forms of Orders and Appendix
of the

Chancery Registrar's

Office.

of Bills.

SUPPLEMENT.

By LOFTUS Leigh Pemberton,

;
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I2J. dd., cloth,

THE ANNUAL DIGEST OF MERCANTILE
CASES FOR THE YEARS 1885 AND 1886.
Being a Digest of the Decisions of the English, Scotch and Irish Courts
ON Matters relating to Commerce.

By JAMES

A.

DUNCAN,

M.A., LL.B., Trin.

Coll.,

Camb.,

AND OF THE INNER TEMPLE, BAKRISTER-AT-LAW.

In 8vo, 1878, price

ds., cloth,

THE.

LAW RELATING

TO CHARITIES,

especially with reference to the validity and construction of

CHARITABLE BEQUESTS AND CONVEYANCES.
By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law.
Vols.

I., II., III.,

IV., and V., Parts

I.

and

II., price 5/. ^s.

REPORTS OF THE DECISIONS OF THE

JUDGES FOR THE TRIAL OF
ELECTION PETITIONS,
IN

ENGLAND AND IRELAND.

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868.
By EDWARD LOUGHLIN O'MALLEY and HENRY HARDCASTLE.
*,*

Vol.

IV. Part III. and

all after are Edited by J. S.

Sandars and A.

P. P.

Keep,

Barristers-at-Law.

In one volume, 8vo, price 28^., cloth,

THE LAW RELATING TO PUBLIC WORSHIP
WITH SPECIAL REFERENCE TO MATTERS OF RITUAL AND
ORNAMENTATION, AND THE MEANS OF SECURING
THE DUE OBSERVANCE THEREOF,
And

containing in extenso, with Notes and References, The Public Worship Regulation
Uniformity ; the
Act, 1874 ; The Church Discipline Act ; the various Acts of
Rubric; the
Liturgies of 1549, 1552, and 1559, compared with the Present
and the Injunctions, Advertisements, and other Original
; the Articles ;

Canons
Documents of Legal Authority.
Temple, Barrister-at-Law.

By Seward Brice, LL.D.,

of the Inner

—
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BARTHOLOMEW SHOWER'S PARLIAMENTARY
In 8vo, 1876, price

4/. 4^.,

CASES.

best calf binding,

SHOWER'S CASES IN PARLIAMENT
RESOLVED AND ADJUDGED UPON PETITIONS

fr

WRITS OF ERROR.

FOURTH EDITION.
CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED.
REVISED AND EDITED BY

RICHARD L0V-ELAND LOVELAND,
OF THE INNER TEMPLE, BARRISTER-AT-LAW EDITOR OF " KELYNG'S CROWN CASES,'* AND
"hall's ESSAY ON THE RIGHTS OF THE CROWN IN THE SEASHORE."
;

"

Messrs.

Stevens

& Haynes,

the successful publishers of the Reprints of Bellewe,

Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kelynge
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases
in Parliament.

"The volume, although beautifully printed on old-fashioned Paper, in old-fashioned
type, instead of being in the quarto is in the more convenient octavo form, and contains
several additional cases not to be found in any of the previous editions of the work.
" These are all cases of importance, worthy of being ushered into the light of the
world by enterprising publishers.
"Shower's Cases are models for reporters, even in our day. The statements of the
case, the argumentsof counsel, and the opinions of the Judges, are all clearly and ably given.
"This new edition with an old faceof these valuable reports, under the able editorship
of R. L. Loveland, Esq., should, in the language of the advertisement, 'be welcomed by
the profession, as well as enable the custodians of public libraries to complete or add to
their series of English Law ^fpoits.'"— Canada Law jfournal.

BELLEWE'S CASES,
In 8vo, 1869, price

3/. 3^.,

T.

RICHARD

bound

II.

in calf antique,

LES ANS DU ROY RICHARD LE SECOND.
Collect*

ensembl' hors

les

abridgments de Statham, Fitzherbert et Brooke.
Per
Lincolns Inne.
Reprinted from the Original
1585.

Richard Bellewe, de

Edition.
" No public library in the world, where English
law finds a place, should be without a copy of this
edition of Bellewe."

Canada

Law

yourftal.

We

"
have here z. facsimile edition of Bellewe,
it is really the most beautiful and admirable
reprint that has appeared at any time. It Is a
perfect gem of antique printing, and forms a most
interesting monument of our early legal history.
It belongs to the same class of works as the Year
Book of EdwardT. and other similar works which
have been printed in our own time under the
auspices of the Master of the Rolls ; but is far
superior to any of them, and is in this respect

and

spirit and enterprise of
private publishers. The work is an important link
in our legal history ; there are ho year books of the
reign of Richard II., and Bellewe supplied the only
substitute by carefully extracting and collecting a!ll
the cases he could find, and he did it in the most
convenient form that of alphabetical arrangement
in the order of subjects, so that the work is a digest
as well -as a book of law reports.
It is in fact a
collection of cases of the rei^n of Richard II.,
arranged according to their subjects in alphabetical
order.
It .is therefore one of the most intelligible
and interesting legal memorials of the Middle

highly creditable to the

—

Ages."

CUNNINGHAM'S
In 8vo,

1

87 1, price

3/. 3^.,

Xaw

Times.

REPORTS.
calf antique,

Cunningham's

(T.) Reports in K. B., 7 to 10 Geo. 11.; to which is prefixed a Proposal
rendering the Law's of England clear and certain, humbly offered to the
Consideration of both Houses of Parliament. Third edition, with numerous
Corrections.
By Thomas Tovvnsend Bucknill, Barrister-at-Law.
" The instructive chapter which precedes the
peace and prosperity of every nation than good
cases, entitled A proposal for rendering the Laws
laws and the due execution of them.* The history
of England clear and certain,' gives the volume a
of the civil law is then rapidly traced. Next a
for

*

degree of peculiar interest, independent of the value
of many of the reported cases. That chapter begins
with words which ought, for the information of
every people, to be printed in letters of gold. They
are as follow-;
Nothing conduces more to the
:

'

history is given of English Reporters, beginning
with the reporters of the Year Books from i Edw,
in. to 12 Hen. VIII. being near 200 y^ars and
afterwards to the time of the author." Canada
Laiv 'journal.
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gSeprintss of tlu (Saris fleyotttra.

CHOYCE CASES
In 8vo, 1870, price

IN

CHANCERY.

2/. 2.S., calf

antique,

THE PEAOTICE OF THE HIGH COURT OF OHANCEEY.
With

the Nature of the several Offices belonging to that Court.
And the Reports of
many Cases wherein Relief hath been there had, and where denyed.

"This volume, in paper, type, and binding (like Bellewe's Cases ')
who buy the one should buy the other." Canada Laiu Journal.
'

is

a fac-simile of the antique edition.

All

In 8vo, 1872, price

SIR
IN

G.

COOKE'S

3/. 3^.,

calf antique,

COMMON PLEAS REPORTS

THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE

I.

and

II.

The Third

Edition, with Additional Cases and References contained in the Notes
taken from L. C. J. Eyre's MSS. by Mr, Justice Nares, edited by Thomas
TowNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law.
" Law books never can die or remain long dead
an old volume of Reports maybe produced by these
so long as Stevens and Haynes are willing to conmodern publishers, whose good taste is onlyequalled
.tinue them or revive them when dead.
It is cerby their enterprise." Canada Laiv Jouittal.
tainly surprising to see with what facial accuracy

BROOKE'S

NEW

CASES WITH MARCH'S TRANSLATION.

In 8vo, 1873, price 4/. 4^., calf antique,
Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and
Queen Mary, collected out of Brooke's Abridgement, and arranged under years,
with a table, together with March's (John) Translation £>/ Brooke's New Cases
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of
Brooke's Abridgment, and reduced alphabetically under their proper heads and
titles, with a table of the principal matters.
In one handsome volume. 8vo. 1873" Both the original and the translation having
long been very scarce, and the mispaglng and other
errors in March's translation making a new and
corrected

edition

peculiarly

desirable,

Messi^.

KELYNGE'S

Stevens and Haynes have reprinted the two books
one volume uniform with the preceding volumes
of the series of Early Reports." Canada
in

(W.)

In 8vo, 1873, price

Law

youmal.

4/. 4^.,

REPORTS.
calf antique,

in Chancery, the King's Bench, &c., from the
3rd to the 9th year of his late Majesty King George II., during which time Lord
King was Chancellor, and the Lords Raymond and Hardwicke were Chief
To which are added, seventy New Cases not in the First
Justices of England.
Third Edition. In one handsome volume. Svo. 1873.
Edition.

Kelynge's (William) Reports of Cases

KELYNG'S (SIR JOHN) CROWN CASES.
In Svo, 1S73, price

4/. 4J.,

calf antique,

Reports of Divers Cases in Pleas of the Crown in the Reign of King
Charles II., with Directions to Justices of the Peace, and others; to which are
added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer,
Third Edition, containing several additional Cases
the Queen and Mawgridge.
never before printed, together with a Treatise upon the Law and Proceedings IN Cases of High Treason, first published in 1793. The whole carefully
revised and edited by Richard Loveland Loveland, of the Inner Temple,

Kelyng's

(Sir J.)

Barrister-at-Law.

•

"We look upon this volume as one of the most
important and valuable of the unique reprints of
Messrs. Stevens and Haynes. Little do we know
of the mines of legal wealth that lie buried in the
old law books. But a careful examination, either of
the reports or of the treatise embodied in the volume
now before us, will give the reader seme idea of the

goodservice rendered by Messrs. StevensandHaynes
Should occasion arisQ, the
to the profession, . .
Crown prosecutor, as well as counsel for the prisoner,
will find in this volume a complete vade mecunt^ of
the law of high treason and proceedings in relation
.

thereto."

Canada

Law

Journal.
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Second Edition,

in 8vo, price z(>s., cloth,

TREATISE ON

A CONCISE

PRIVATE INTERNATIONAL JURISPRUDENCE,
BASED ON THE DECISIONS IN THE ENGLISH COURTS

JOHN ALDERSON FOOTE,

By

OF Lincoln's inn, barrister-at-law chancellor's legal medallist and senior whewell scholar
OF INTERNATIONAL LAW, CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874.
;

'*
This work seems to us likely to prove of considerable use to all English lawyers who have to deal with
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly

increased in number, and
to be

this well."
**

class

it is full

time that these decisions should be examined, and that the conclusions
Moreover, Mr. Foote has done
set forth in a treatise.

deduced from them should be systematically
Solicitors'

youmal.

Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the
of cases in which English law alone is not sufficient to settle the question." Saturday Review^

March

8,

1879.

"The author's object has

been to reduce into order the mass of materials already accumulated in the
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a
framework of private international law, not from the dicta of jurists so much as from judicial decisions in
English Courts which have superseded them. And it is here, in compiling and arranging in a concise
form this valuable material, that Mr. Foote's wide range of knowledge andlegal ^cumen bear such good
fruit.
As a guide and assistant to the student of international law, the whole treatise will be invaluable
while a table of cases and a general index will enable him to find what he wants without trouble."
Standard.
:

*

The recent decisions on points of international law (and there have been a large number since Westlake's
publication) have been well stated. So far as we have observed, no case of any importance has been
omitted, and tTie leading cases have been fully analysed. The author does not hesitate to criticise the
'

grounds of a decision when these appear to him to
criticisms

seem

to us very just

addition to our text-books, and

On
we expect

conflict with the proper rule of law.
Most of his
we can recommend Mr. Foote's treatise as a useful
rapidly find its way into the hands of practising lawyers."

the whole,
it

will

— The youmalofjurisprtidence and Scottish Law Magazine.

" Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those
For both, the fact that his work is almost entirely one of Case-law will commend
as one useful alike in Chambers and in Court." Law Magazine and Review.

of the Practitioners
it

"Mr. Foote's book will be useful to the student
One of the best points of Mr. Foote's book
the * Continuous Summary,' which occupies about thirty pages, and is divided into four parts Persons,
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as
an attempt at codification. However that may be, they are a digest which reflects high credit on the
author's assiduity and capacity. They are meant merely to guide the student ; ' but they will do much
more than guide him. They will enable him to get such a grasp of the subject as will render the reading

—

is

'

of the text easy and

"This book

is

fruitful."

practising \i^xx\%tis:xz."^Bar

"This

Laiu Journal.

well adapted to be used both as a text-book for students and a book of reference for

Examination journal.

a book which supplies the want which has long been felt for a really good modern treatise on
Private International Law adapted to the every-day requirements of the English Practitioner.
The
whole volume, although designed for the use of the practitioner, is so moderate in size an octavo of 500
pages only and the arrangement and development of the subject so well conceived and executed, that it
will amply repay perusal by those whose immediate object may be not the actual decisions of a knotty
point but the satisfactory disposal of an examination paper." Oj;/brd and Cambridge Undergraduates
Journal.
is

—

—

"Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, ii;
our opinion, the best work on private international law which has appeared in the English language
The work is executed with much ability, and will doubtless be found of great value by all persons who
have to consider questions on private international law." Atkenautn.
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2$s., cloth.

A TREATISE UPON

THE LAW OF BANKRUPTCY
BILLS OF SALE.
ANP

WITH AN APPENDIX.
CONTAINING

THE BANKRUPTCY ACTS, 1883-1890;
GENERAL RULES, FORMS, SCALE OF COSTS AND FEES:
RULES UNDER S. 122 OF 1888:
DEEDS OF ARRANGEMENT ACTS, 1887-1890
RULES AND FORMS
BOARD OF TRADE AND COURT ORDERS
DEBTORS ACTS, 1869, 1878
RULES AND FORMS:
:

:

:

:

BILLS

OF SALE ACTS, 1878-1891,

By

EDWARD

T.

Etc.

Etc.,

BALDWIN,

M.A.,

OF THE INNER TEMPLE, BARRISTER-AT-LAW.

" The seven

editions simply record the constant progress of case growth and statute
It is a remarkably useful compendium."
Law Times, July 20, 1895.
" As a well-arranged and complete collection of case law this book should be found of

law.

Law Journal, July 20, 1895.
"Carefully brought down to date." Solicitors' Journal, November 9, 1895.
have always considered the work an admirable one, and the present edition is
We know of no better book on
quite up to the previous high standard of excellence.
bankruptcy for the practitioner's library." Law Stttdents' Journal, August, 1895.
"Practitioners may, we feel sure, safely rely on its accuracy. A distinct acquisition
Law Notes.
for reference purposes to the shelf of any practitioner."
great use."

"We

Second Edition,

in 8vo, price 25^., cloth,

THE PRINCIPLES OF

THE LAW OF RA-TING OF HEREDITAMENTS
IN

THE OCCUPATION OF COMPANIES.
By J. H. BALFOUR BROWNE,
OF THE MIDDLE TEMPLE, K.C,

And D. N. McNAUGHTON,

of the Middle Temple, Barrister-at-Law.

"The tables and specimen valuations which are
printed in an appendix to this volume will be of
great service to the parish authorities, and to the
teEal practitioners who may have to deal with the
rating of those properties which are in the occupationofCompanies, and we congratulate Mr. Browne
on the production of a clear and concise book of
the system of Company Rating. There is no doubt

that such a work is much needed, and we are sure
that all those who are mterested in, or have to do
with, public rating, will find it of great service.
Much credit is therefore due to Mr. Browne for his
able treatise— a work which his experience as
Registrar of the Railway Commission peculiarly
Magazine.
qualified him to undertake.

—Law
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Sixth Edition, revised and enlarged, 8vo, 30J. net.

A TREATISE ON HINDU LAW AND USAGE.
By John D. Mayne,

of the Inner

Temple, Barrister-at-Law, Author of" A Treatise on
Damages," &c,

*' A new work from the pen ofso established an authority as Mr. Mayne
cannot fail to be welcome to
the legal profession. In his present volume the late Officiating Advocate-General at Madras has drawn
upon the stores of his long experience in Southern India, and has produced a work of value alike to the
practitioner at the Indian Bar, or at home, in appeal cases, and to the scientific jurist.

"To all who, whether as practitioners or administrators, or as students of the science of jurisprudence,
desire a thoughtful and suggestive work of reference on Hindu Law and Usage, we heartily recommend
the careful perusal of Mr. Mayne 's valuable treatise." Laiu Mctgazine and Review.

UTCH LAW

D
In

I

.

Vol., 8vo, price 40J., cloth,

THE OPINIONS OF GROTIUS.

As contained in the Hollandsche
Consultatien en Advijsen. Collated, translated, and annotated by D. P. de
Bruyn, B.A., LL.B., Ebden Essayist of the University of the Cape of Good
Hope ; Advocate of the Supreme Court of the Colony of the Cape of Good Hope,
and of the High Couit of the South African Republic. With Facsimile Portrait
of Mr. Hugo de Groot.
In 2 Vols., Royal 8vo, price 90J., cloth,

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH

LAW. Revised and Edited virith Notes in Two Volumes by C. W. Decker,
Advocate. Translated from the original Dutch by J. G. K0TZ6, LL. B. of the
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in the Edition by Decker of 1780.
,

*»* Vol.

II.

can be had separately, price 50^.

Second Edition

in preparation.

THE JUDICIAL PRACTICE OF THE COLONY OF THE CAPE
OF GOOD HOPE AND OP SOUTH AFRICA GENEEALLT.

With suitable
Practical Forms, subjoined to, and illustrating the Practice of the
Subjects treated of.
By C. H. Van Zyl, Attorney-at-Law, Notary

and copious
several
Public,

and Conveyancer,
In

etc. etc.

Crown

THE INTRODUCTION

8vo, price 31J.

TO

(yd.,

DUTCH

boards,

JURISPRUDENCE

OF

HUGO GROTIUS,

with Notes by Simon van Groenwegen van der Made, and
References to Van der Keesel's Theses and Schorer's Notes. Translated by
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law.
In l2mo, price

SELECT THESES ON THE

I5.f.

net, boards,

LAWS OF HOLLAND & ZEELAND.

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and
intended to supply certain defects therein, and to determine some of the more
celebrated Controversies on the Law of Holland. By D. G. VAN DER Kessel,
Advocate.
Translated by C. A. LoRENZ, Barrister-at-Law. Second Edition.
With a Biographical Notice of the Author by Professor J. De Wal, of Leyden.
In Svo, price 24J. dd. net, or rupees 18.50.

NEW AND REVISED
VOET'S
titles

EDITION OF AN ENGLISH TRANSLATION OF

COMMENTARY ON THE PANDECTS,
on

Purchase

and

Sale— Letting and Hiring

comprising

all

the

— Mortgages— Evictions

Warranty— and Allied Subjects; being Lib. XVIIL, XIX., XX., XXI., and
VII. of Lib. XIII. By T. Berwick, of Lincoln's-Inn, Barrister-at-Law,
Retired Judge of the District Court of Colombo.
Tit.
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In Svo, price 15^.

J^UTIES AND LIABILITIES OF EXECUTIVE
"^^^nKio^^UtJllUiiKb, as' between these Officers and the Public.
By A. W. Chaster,
of the Middle Temple, Barrister-at-Law.
" There is undoubtedly room for a legal treatise on tne status
of executive
nas provided much valuable material on the s\ihiect."—La'w Jaurtia!.
In Svo, price 6d.

LOCAL LEGISLATURES. A

ofScers,

and Mr. Chaster

net.

Scheme

for full Legislative Devolution
United Kingdom on Constitutional lines, being a Supplement to " ExecuOfficers."
By A. W. Chaster, of the Middle Temple, Barrister-at-Law.

for the

tive

THE

^ar ®]ramtnatton 9lnnual
FOR 1894.
(In Continuation of the Bar Examination Journal.)
Price

W.

D.

3^.

EDWARDS,

LL.B.,

OF Lincoln's inn, barrister-at-law.

In Svo, price

i8j. each, cloth,

THE BAR EXAMINATION JOURNAL, VOLS. IV., v.,
Containing the Examination Questions and Answers
VI., VII., VIIL, IX. & X.
from Easter Term, 1878, to Hilary Term, 1892, with List of Successful Candidates
at each examination. Notes on the Law of Property, and a Synopsis of Recent Legislation of importance to Students, and other information.

By a. D. TYSSEN and W. D. EDWARDS,
In Svo, price

Barristers-at-Law.

8^., cloth,

SHORT PRACTICAL COMPANY FORMS.
By

T.

Eustace Smith, of the Inner Temple and Lincoln's
A Summary of the Law of Companies, " etc.,

Author of "

Vaughan Williams,

of the Inner Temple,

Inn, Barrister-at-Law,
by Roland E.

assisted
I5arrister-at-Law.

REVIEW.
" This collection of Company Forms should certainly prove of service to secretaries, directors, and
.
.
.
The forms themselves are short and to
others interested in the practical working of cbrnpanies;
the point." Latv Titiies.

Seventh Edition.

A SUMMARY OF JOINT
By
OF'

T.

The author of this handbook tells us that, when
articled student reading for the final examination, he felt the want of such a work as that before
us, wherein could be found the main principles of
law relating to joint-stock companies, . . . Law
students may well read it ; for Mr. Smith.has very
wisely-been at the pains of giving his' authority for
ali'htestatementsofthe law or of practicejas applied
tO'.joint-stock company business usuallystransacted
In fact,- Mr: Smith has
in'solicitors' chambers.

book offered a

fre.sh

inducement to

students to make themselves— at all events, to some
extent acquainted with company law as a separate,
branch of study."—-i^aw Times:

—

STOCK

8j. cloth,

COMPANIES'

LAI.

THE INNER TEMPLE, BARRISTER-AT-LAW,

"

his-, little

Svo, price

EUSTACE SMITH,

an

by

Itt

"These pages give, in the words of the Preface,
as briefly and concisely as possible a general
view both of the principles and pracUce of the law
'

affecting companies.'
The work- is excellently
printed, and authorities are cited ; but in no case
is the very language of the statutes copied.
The

plan is good; and show^ both^gi^p and'ne^tnessi'
and, both amongst students and laymen, Mr. Sbiith's

book ought to meet a ready sale.'r'-r-'Zaw youmal.
" The book isone from which we havederived
a large amount of valuable informatioiij-and we can
heartily and conscientiously recomihe'nd it to our
readers."
Oxford and Cafnbridge Undergra-

—

duates' Journal.

—
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In 8vo, Sixth Edition, price

cloth,

<)s.,

THE MARRIED WOMEN'S PROPERTY ACTS
1870, 1874, 1882

and

1884,

With Copious and Explanatory Notes, and an Appendix of the Acts
relating to married women.
By Archibald Brown, M.A., Edinburgh and Oxon., and the Middle Temple,
Barrister-at-Law.
Being the Sixth Edition of The Married Women's Property
Acts.
By the late J. R. Griffith, B.A. Oxon., of Lincoln's Inn, Barristerat-Law.

Upon the whole, we are of opinion

that this is the best work upon the subject which Has been issued
since the passing of the recent Act. Its position as a well-established manual of acknowledged worth gives
it at starting a considerable advantage over new books ; and this advantage has been well maintained by
the intelligent treatment of the Editor." Solicitors' yournal.
"The notes are full, but anything rather than tedious reading, and the law contained in them is good,
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a
summary of the marginal headings of the various paragraphs in the body of the text. This book is worthy
of all success."
Magazine.
'*

Law

In 8vo, price I2j., cloth,

THE LAW OF NEGLIGENCE.
SECOND EDITION.
By RoBBRT Campbell, of

Lincoln's Inn, Barrister-at-Law, and Advocate
of the Scotch Bar.

In crown 8vo,

THE

5^. net, cloth.

LAW AND CUSTOMS RELATING TO

GLOVES
and Uses

Being an Exposition Historically viewed of Ancient Laws, Customs,
Gloves and of the Symbolism of the Hand and Glove in

'

in respect of

With Illustrations.
Judicial Proceedings.
coln's Inn, Esq., Barrister-at-Law.
In 8vo, price

By

J.

W. Norton-Kyshe,

of Lin-

loj. bd. net.

THE LAW AND PRIVILEGES RELATING TO
THE ATTORNEY-GENERAL AND SOLICITOR-GENERAL
OF ENGLAND,

with a History from the Earliest Periods, and a Series of
Attorneys and Solicitors-General from the reign of
Henry III. to the 60th of Victoria. By J. W. Norton-Kyshe, of Lincoln's

King's

Attorneys

and

Inn, Barrister-at-Law.

BIBLIOTHECA LEGUM.
In l2mo (nearly 500 pages), price

zs., cloth,

OF LAW BOOKS,
A CATALOGUE
Courts
England,
and
in the various

December,

1899.

of

Scotland,

including an the Reports
;
with a Supplement to

Ireland

By Henry G. Stevens and Robert W. Haynes, Law

Publishers.

In small 4to, price

2j., cloth, beautifully printed,

with a large margin, for the

special use of Librarians,

A CATALOGUE OF THE REPORTS IN THE
VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT
BRITAIN AND IRELAND, arranged both in alphaBETICAL

&'

Lam Publishers,

CHRONOLOGICAL ORDER.

By Stevens & Haynes,
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CHAPTERS ON THE

LAW RELATING
To which

are appended

TO THE COLONIES.

Topical Indexes of Cases decided

in the

Privy Council

on Appeal from the Colonies, Channel Islands and the

Isle of Man, and of
Cases relating to the Colonies decided in the English Courts otherwise than on
Appeal from the Colonies.

By

CHARLES JAMES TARRING,

M.A.,

ASSISTANT JUDGE OF H.B.M. SUPREME CONSULAR COURT, CONSTANTINOPLE, AND H.M.'S CONSUL;
AUTHOR OF BRITISH CONSULAR JURISDICTION IN THE EAST," "a TURKISH GRAMMAR," ETC.

CONTENTS.
Table of Cases Cited.
Table of Statutes Cited.
Introductory.— Definition of a Colony.
Chapter I. The laws to which the Colonies are

—
—
—
Colonies.
Section — Imperial Statutes relating to the
Colonies in general.
Section
— Subjects of Imperial Legislation

Chapter IV. The Judiciary and the Bar.
Chapter V. Appeals from the Colonies.
Chapter VI. Imperial Statutes relating tu the

—

i.

subject.

—

Section i. In newly-discovered countries.
Section 2.— In conquered or ceded countries.
Section 3.— Generally.
Chapter II.— The Executive.
Section i. The Governor.
A. Nature of his office, power, and

—
—
duties.
B. — Liability to answer for his
I.-Civilly.
a. — Inthe courts of his Governacts.

I.

2.

ment.
b.
In the English courts.
For what causes of action.

—

—

II.— Criminally.

Section

—The Executive Council.
—The Legislative Power.
— Classification of Colonies.
— Colonies with responsible government.
— Privileges and powers of colonial

2.

Chapter III.
Section
Section

2.

Section

3.

i.

2.

Section

3.

relating to the Colonies in
general.
Statutes relating to particular Colonies.

—Imperial

Topical Index of Cases decided in the Privy
Council on appeal from the Colonies, the

Channel Islands, and the Isle of Man.
Index of some Topics of English Law dealt with
in the Cases.
Topical Index of Cases relating to the Colonies
decided in the English Courts otherwise than on
appeal from the Colonies.
Index of Names of Cases.

Appendix

—

I.

II.

General Index.

Legislative Assemblies.

In 8vo, price lOj., cloth,

THE

TAXATION OF

COSTS IN THE

CROWN

OFFICE.

comprising a collection of
BILLS

OF

COSTS

IN

THE VARIOUS MATTERS TAXABLE
including

IN

THAT OFFICE;

COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS,
AND ON APPEALS FROM INFERIOR COURTS
;

TOGETHER WITH

A TABLE OF COURT FEES,
costs usually allowed to solicitors, on the taxation
of costs on the crown side of the queen's bench division

and a scale

ob'

of the high court of justice.

By

FREDK.

H.

short,

CHIEF CLERK IN THE CROWN OFFICE.

"This is decidedly a useful work on the subject of those costs which are liable to be taxed before the
Queen's Coroner and Attorney (for which latter name that of 'Solicitor' might now well be substituted), or
before the master of the Crown Office ; in fact, such a book is almost indispensable when preparing costs
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The 'general
Times.
observations ' constitute a useful feature in this manual."
"Therecent revision of the old scale of costs in the Crown Office renders the appearance of this work
particularly opportune, and it cannot fail to be welcomed by practitioners _ Mr. Short gives, in the first
place, a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office and then
These are well arranged and clearly "^x'vax^A."— Solicitors' Jour?tnl.
bills of costs in various matters.
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Just Published, in 8vo, price

"Js,

(>d:,

cloth,

BRITISH CONSULAR JURISDICTION IN THE EAST,
WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND
RELATING TO, CONSULAR COURTS AND CONSULS;
Also a Collection of Statutes concerning Consuls.

By

C.

J.

TARRING,

M.A.,

CHIEF JUSTICE OF GRENADA.

Second Edition,

in

one volume, 8vo, price

its., cloth,

A CONCISE TREATISE ON THE

LAW

STATUTE

OF

THE

LIMITATIONS

With an Appendix of Statutes, Copious References
and

By

to the

OF

to English, Irish,

ACTIONS.

and American Cases,

French Code, and a Copious Index.

HENRY THOMAS BANNING,

M.A.,

OF THE INNER TEMPLE, BARRISTER- AT-LAW.

"The work is decidedly valuable." La-w Times.
" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a
cunning treatise on the case-law thereon. The cases have evidently been investigated with care and
digested with clearness and intellectuality." La-w JottmaL
In 8vo, price u., sewed,

AN ESSAY ON THE

ABOLITION OF CAPITAL PUNISHMENT.
Embracing more pm'tictilarly an Enunciation and Analysis

of the P^-inciphs
applicable to Criminals of the Highest Degi'ee of Guilt.

of Law as

WALTER ARTHUR COPINGER,

By

OF THE MIDDLE TEMPLE,

In 8vo, price

ESQ.,

*]$.

BARRISTER-AT-LAW.

6(^., cloth,

THE LAW AS TO THE APPOINTMENT OF NEW TRUSTEES.
WITH APPENDICES CONTAINING FORMS AND PRECEDENTS AND MATERIAL
1893, AND THE LUNACY ACTS, 1890 AND iSgi.

SECTIONS OF THE TRUSTEE ACT,
By

J.

M.

EASTON,

of the Inner Temple, Barrister-at-Law.

"...

Mr. Easton has devoted great ability and learning to a treatise on this one subject, and saved
all who may in future be wise enough to consult his work the labour of searching through many other more
ponderous tomes for what they will most likely find here more fully considered. Mr. Easton has not only
carefully examined the cases to discover and expound what has been decided, but he has shown great
ingenuity in imagining what difficulties may arise, and sagacity in applying principles to their solution.
The book is very complete, and contains some useful precedents, and the material sections of the Trustee
Act, 1893, and the Lunacy Acts, 189c and 1891." Laiv Magazine and Review.
" Into one compact volume the author has collected the whole of the information on this subject .
and those who require information on this subject will find Mr. Easton's book a valuable aid."
.

—

Law

.

Titites,

This is a useful book on an important subject, the law of which though often supposed to be simple
is in reality full of pitfalls. . . .
Mr. Easton has done his work well, and his treatment of his subject is
practically exhaustive."
Journal.
Mr. Ejiston has turned out a treatise of extreme practical utility, well arranged, exhaustive and
'_'

Law

'_*

reliable."

Saturday

Revie'U),

—
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in 8vo, price 15^., cloth,

LEADING CASES and OPINIONS

on

INTERNATIONAL LAW

COLLECTED AND DIGESTED FROM

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS,
PARLIAMENTARY PAPERS, and other Sources.
With

NOTES

and

EXCURSUS,

the Topics referred

to,

Containing the Views of the Text-Writers on
together with Supplementary Cases, Treaties, and Statutes

and Embodying an Account of some of the more important International Transactions and Controversies.

By PITT COBBETT, M.A.,

D.C.L.,

OF gray's inn, BARRISTER-AT-LAW, professor of law, university of SYDNEY, N.S.W.
"The book is well arranged, the materials well
"The notes are concisely written and trustworthy
The reader will learn from them a
selected, and the comments to the point.
Much
great deal on the subject, and the book as a
will be found in small space in this hooV."— Law
whole seems a convenient introduction to fuller and
Journal.
more systematic works."— (^jc/^rrf Magazine.

Second Edition,

STORY'S

iioo pages, price

in royal 8vo.

45^., cloth,

COMMENTARIES ON

EQUITY

JURISPRUDENCE.
Second English Edition, fi-om the Twelfth American Edition.
Bv W. E. GRIGSBY, LL.D. (Lond.), D.C.L. (Oxon.),
and of the inner temple, barrister-at-law.
" It is high testimony to the reputation of Story,
has been rendered more perfect by additional
indices."
Z-aw Times.
and to the editorship of Dr. Grigsby, that another
edition should have been called for.
The work

—

.

.

.

Second Edition,

in 8vo, price 8j., cloth,

THE PARTITION
A

&

ACTS, 1868

Manual of the Law of Partition and of Sale, in Lieu of Partition.
Cases, and an Appendix containing Judgments and Orders.

Walker,

1876.
With the Decided

By W. Gregory

B.A., of Lincoln's Inn, Barrister-at-Law.

—

This IS a very good manual practical, clearly
written, and complete. The subject lends itself
well to the mode of treatment adopted by Mr.
Walker, and in his notes to the various sections he

Second Edition,

1

has carefully_bro_iight together the cases, and dis^
cussed the difficulties arising upon the language of
the different provisions." Solicitors Journal.

in 8vo, price 2Zj., cloth,

A TREATISE ON THE

LAW AND
By

PRACTICE RELATING TO INFANTS.
ARCHIBALD

H.

SIMPSON,

M.A.,

OF Lincoln's inn, barristee-at-law, and fellow of Christ's college, Cambridge.
EDITION. By E. J. Elgood, B.C.L., M.A., of Lincoln's Inn,
Barrister-at-Law.

SECOND

"Mr. Simpson's book comprises the whole of the
law relating to infants, both as regards their persons and their property, and we have not observed
any very important omissions. The author has
evidently expended much trouble and care upon
his work, and has brought together, in a concise
and convenient form, the law upon the subject down
to the present time." Solicitors' Journal.
" Its law is unimpeachable. We have detected
no errors, and whilst the work might have been
done more scientifically, it is, beyond all question,
a compendium of sound legal principles."— Zaa/
Times.
,
" Mr. Simpson has arranged the whole of^ the Law
relating to Infants with much fulness of detail and
.

yet in comparatively little_ space. The result is
due mainly to the businesslike condensation of his
Fulness, however, has by no means been
style.
sacrificed to brevity, and, so far as we have been
able to test it, the work omits no point of any importance, from the earliest cases to the last. In
the essential qualities of clearness, completeness,
and orderly arrangement it leaves nothing to be
desired.

" Lawyers in doubt on any point of law or practice will find the information they require, if it can
all, in Mr. Simpson's book, and a
this can be said may congratulate
writer of

be found at

whom

himself on having achieved a considerable success.'

—Laiv Magazine,

February, 1876.
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In one volume, royal 8vo, l877i price 30J., cloth,

THE DOCTRINES & PRINCIPLES OF
THE LAW OF INJUNCTIONS.
By

WILLIAM JOYCE,

LINCOLNS

OF

INN,

BARRISTER-AT-LAW.

"Mr. Joyce, whose learned and exhaustive work on *The Law and Practice of Injunctions' has
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volunie
on the Doctrines and Principles of this important branch of the Law. In the present work the Law is
enunciated in its abstract rather than its concrete form, as few cases as possible being cited while at the
same time no statement of a principle is made unsupported by a decision, and for the most part the very
language of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject,
and with the conscientious carefulness that might be expected from him, this work cannot fail to prove of
the greatest assistance alike to the Student who wants to grasp principles freed from their superincumbent details and to the practitioner, who wants to refresh his memory on points of doctrine amidst the
oppressive details of professional work." La'w Magazine and Review.
'

'

;

—

—

BY THE SAME AUTHOR.
In two volumes, royal 8vo, 1872, price 70J., cloth,

THE LAW

&

PRACTICE OF INJUNCTIONS.
EMBRACING

WHICH COURTS OF EQUITY
AND OOMMON LAW HAVE JURISDICTION.

ALL THE SUBJECTS

IN

WILLIAM JOYCE,

By
OF

Lincoln's

inn,

earrister-at-law.

KE VIEWS.
"A

work which aims at being so absolutely
complete, as that of Mr. Joyce upon a subject
which is of almost perpetual recurrence in the
Courts, cannot fail to be a welcome offering to the
profession, and doubtless, it will be well received
and largely used, for it is as absolutely complete as
This work is, therefore,
it aims at being
eminently a work for the practitioner, being full of
practical utility in every page, and every sentence,

We

have to congratulate the proit. ... .
on this new acquisition to a digest of the
law, and the author on his production of a work of
of

fession

permanent utility and fame."
and Review.

— Law

Magazine

" Mr. Joyce has produced, not a treatise, but a
complete and compendious exposition of the Law
and Practice of Injunctions both in equity and

common
"Part

law.

III. is devoted to the practice of the
Courts.
Contains an amount of valuable and
technical matier nowhere else collected.

" From these remarks it will be sufficiently perceived what elaborate and painstaking industry, as
well as legal knowledge and ability has been
necessary in the compilation of Mr. Joyce's work.
No labour has been spared to save the practitioner
labour, and no research has been omitted which
could tend towards the elucidation and exemplification of the general principles of the Law and
Practice of Injunctions." Lauu Journal.
" He does not attempt to §0 an inch beyond that
which he has express written authority he allows the cases to speak, and does not speak for them.
for

;

"The work is something more than a treatise on
the Law of Injunctions. It gives us the general
law on almost every subject to which the process of
injunction is applicable. Not only English, but
American decisions are cited, the aggregate number
being 3,500, and the statutes cited 160, whilst the
index is, we think, the most elaborate we have ever
seen occupying nearly 200 pages. The work b;
probably entirely exhaustive." Law Times.

—

" This work, considered either as to its matter or manner o execution, is no ordinary work. It is a
It must
complete and exhaustive treatise both as to the law and the practice of granting injunctions.
supersede all other works on the subject. The terse statement of the practice will be found of incalculable
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common
It is alike indispensable to members of the Common Law
law friends as Mr. Joyce's exhaustive work.
and Equity Bars. Mr. Joyce's great work would be a casket withoufa key unless accompanied by a good
index.
His index is very full and well arranged. We feel that this work is destined to take its place
as a standard text-hook, and the text-book on the particular subject of which it treats.
The author
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have
acquitted themselves in a manner deserving of the high reputation they bear." Canada Lazu Journal.
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Third Edition, in 8vo, price

2.0s.,

45

cloth,

A TREATISE UPON

THE LAW OF EXTRADITION,

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN
ENGLAND AND FOREIGN NATIONS,

AND THE CASES DECIDED THEREON.
EDWARD CLARKE,

By Sir
" Mr. Clarke's accurate and

sensible

OF Lincoln's inn, k.c.
book is the
wants to learn the

best authority to which the English reader can
turn upon the subject of Extradition." Saturday

Clarke.

Review.

will find

"The opinion we expressed of the merits of this
work when it first appeared has been fully justified
by the reputation it has gained. It is seldom we
come across a book possessing so much interest to

who have to administer the extradition
be greatly assisted by a careful perusal of

Magistrates

law

will

'Clarke upon Extradition.' This may be called a
warm commendation, but those who have read the
Dook will not say it is unmeri'ed.*' Law Journal
The Times of September 7, 1874, in a long
article upon
'Extradition Treaties," makes considerable use of this work and writes of it as "iWn
Clarke's useful Work on Extradition"

the general reader and at the same time furnishing so
useful a guide to the lawyer." Solicitor^ Journal.
"The appearance of a second edition of this
It is a useful book,
treatise does not surprise us.
well arranged and well written. A student who

In 8vo, price

principles and practice of the
will be greatly helped by Mr.
Lawyers v/ho have extradition business
this volume an excellent book of reference.

law of extradition

2j. 6f/., cloth,

TABLES OF STAMP DUTIES
FROM
By

1815

TO

1878.

WALTER ARTHUR COPINGER,

OF THE MIDDLE TEMPLE, ESQUIRE, BARRISTER-AT-LAW AUTHOR OF " THE LAW OF COPYRIGHT IN
WORKS OF LITERATURE AND ART," " INDEX TO PRECEDENTS IN CONVEVANCING," "TITLE DEEDS," &C.
"We think this little book ought to find its way large number of old title-deeds." Law Times.
His Tables o/Stam^ Duties, /romiZis to iZjZ^
into a good many chambers and offices." Solihave already been tested in Chambers, and being
citors' Journal.
:

'

_

now

This book, or at least one containing the same
amount of valuable and well-arranged information,
should find a place in every Solicitor's office. It is
of especial value when examining the abstract of a

published, will materially lighten the labours
of the profession in a tedious department, yet one requiring great care." Law Magazine and Review.

'

In one volume, 8vo, price

DEEDS:
PRODUCTION,

TITLE
THEIR CUSTODY,

INSPECTION, AND

EQUITY, AND

IN

14J., cloth,

AT LAW,

MATTERS OF CONVEYANCING,

IN

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix
By Walter
of Precedents, the Vendor and Purchaser Act, 1874, &c. &c. &c.
Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of "The
"
Index
to
Precedents
in
Conveyancing."
"
and
Law of Copyright
here. Mr. Copinger has supplied a much-felt want,
The literary execution of the work is good
by the compilation of this volume. We have not
enough to invite quotation, but the volume is not
space to go into the details of the book it appears
large, and we content ourselves with recommending
well arranged, clearly written, and fully elaborated.
Law Times,
it to the profession."
" A really good treatise on this subject must be
With these few remarks we recommend his volume
to our readers." Law Journal.
essential to the lawyer and this is what we have
|

;

:

Third Edition,

in 8vo, considerably enlarged, price 36^., cloth,

THE LAW OF COPYRIGHT
In

of Literature and Art ; including that of the Drama, Music, Engraving,
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together
with International and Foreign Copyright, with the Statutes relating thereto, and
By Walter Arthur
References to the English and American Decisions.
Copinger, of the Middle Temple, Barrister-at-Law.

Works

Mr. Copinger's book is very comprehensive,
even
dealing with every branch of his subject, and
extending to copyright in foreign countries. So far
recent
all
the
found
have
as we have examined, we
and
authorities noted up with scrupulous care,
are
there is an unusually good inaex. Tnese

merits which will, doubtless, lead to the placing of
this edition on the shelves of the members of the
profession whose business is concerned with copyright ; and deservedly, for the book is one of considerable value." Solicitors' Jaumal.
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Second Edition, in two volumes, royal 8vo, price

70^'

cloth,

NEGLIGENCE IN LAW
>

Being the Second Edition of "Principles of the Law of Negligence,"
Ke-arranged and Re-written.

By

THOMAS BEVEN,

OF THE INNER TEMPI.E, BARRISTER-AT-LAW AUTHOR OF " THE I,AW OF EMPLOYERS' LIABILITY
FOR THE NEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS."
;

REVIEWS.
" These volumes, says Mr. Beven in the preface, may be regarded as a second edition of his ' Principles
<of the Law of Negligence,' in so far as the subjects treated of in both books are the same ; and the
jnaterials collected in the one have been used without reserve in the other.
As to anything beyond this,
he continues, the present is a new work. The arrangement is altogether different from that previously
sdopted. Nearly a half of the contents of these volumes is absolutely new, and of the remainder there
is very little which has not been materially modified, if not in substance, yet in expression.
"Upon its first appearance, the Principles of the Law of Negligence was at once recognized as a
work of the highest importance, and the ability and industry which Mr. Beven had brought to bear upon
iiis task laid the profession under no ordinary obligation.
The service which he then rendered has been
greatly increased by the production of this second edition, and the book deserves a place in the first
rank among authoritative expositions of the law.
"The chief characteristic of Mr. Beven's method is thoroughness. He is not himself in a hurry, and
\t is certainly useless for his readers to be so.
The law is to be found in his pages, and, when found, it is
clearly enunciated
but it is always deduced from a full and discriminating examination of multitudinous
cases— English and American and readers must be content to survey, leisurely and cautiously, with Mr.
Beven, the whole field of judicial exposition, and to follow his own careful and elaborate criticism, if they
would gain the full benefit of the results at which he arrives. The book is not meant to be taken up
for a hasty reference, and often the lawyer may find it more convenient to resort to a treatise more concise.
On the other hand, it will be an invaluable companion in the consideration of any matter which requires
research, and the style and arrangement are such that, whether the book is used for purposes of business or
of general study, it cannot fail to prove deeply interesting. .
"The above account is but. a sketch of Mr. Beven's grent work. It is impossible within the present
limits to give an adequate idea of the variety of topics which are included, of the learning and patience with
which they are discussed. Negligence may only be an aspect of the law ; but the treatment here
accorded to it throws into prominence a host of questions of the utmost importance, both practically and
theoretically.
By his contribution to the due understanding of these Mr. Beven has placed the profession under a lasting obligation, an obligation which no reader of his work will fail to realize." Solicitors'
'

;

—
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Third Edition,

in

One

large

Volume, 8vo, price

32J., cloth,

A MAGISTERIAL AND POLICE GUIDE:
BEING THE LAW
RELATING TO THE

PROCEDURE, JURISDICTION, and DUTIES

of

MAGISTRATES

and police AUTHORITIES,
METROPOLIS AND IN THE COUNTRY.

IN THE
With an Introduction showing

the General Procedure before Magistrates
both in Indictable and Summary Matters.

By

henry

C.

greenwood,

STIPENDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES

;

AND

TEMPLE CHEVALIER MARTIN,
CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON
AUTHOR OF "the LAW OF MAINTENANCE AND DESERTION," " THE NEW FORMULIST,"
;

7'httd Edition.

Superior Courts

By

"A

to the

ETC.

& 53 Vict., and the Cases Decided
End of the Year 1889, revised and enlarged.

Including the Session 52

in the

temple CHEVALIER MARTIN.

second edition has appeared of Messrs. Greenwood and Martin's valuable and
comprehensive magisterial and police Guide, a book which Justices of the peace should take
care to include in their Libraries." Saturday Review.
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in 8vo, price 2\s., cloth.

THE LAW RELATING TO THE

ADMINISTRATION OF CHARITIES,
UNDER THE CHARITABLE TRUSTS ACTS, 1853-1894, LOCAL
GOVERNMENT ACT, 1894, AND LONDOK GOVERNMENT
ACT,

1899.

By

THOMAS BOURCHIER-CHILCOTT,
OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW.

We

" This book should be of great use to

particularly
all concerned ya the administration of charities.
notice of members of Parish Councils." Laiu Journal.
edition of the principal statutes. . . . The book contains all that is ordinarily needed
on questions of charity administration," La-w Magazine and Revie'w.
" Mr. Bourchier-Chilcott's work should be useful to the Profession. . . . The rotes on sales and leases
of charity lands are succinct, to the point and up to date, and will be a safe guide to the practitioner on
The appointment of new trustees is also dealt with very fully." Laiv Times.
that rather difficult subject.

recommend it to the
"This is a careful

In one thick volume, 8vo, price 32J., cloth,

THE LAW OF RAILWAY COMPANIES.
Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consolidation Acts, the Railway Companies Act, 1867, and the Regulation of Railways
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of the
year 1868 together with an Appendix giving all the other material Acts relating
to Railways, and the Standing Orders of the Houses of Lords and Commons
;

;

and a copious Index. By Henry Godefroi, of Lincoln's Inn, and John,
Shortt, of the Middle Temple, Barristers-at-Law.
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